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JUDICIAL  notice. 

As  to  FlMding  Xatten  of  Which  tho  Court  Takof  Judidal  Hotioo.  —  Matters 
of  which,  from  their  nature,  the  court  will  take  judicial  notice 
should  not  be  stated  in  pleading.  This  is  the  rule  both  at  com- 
mon law  *  and  under  the  code.*  In  equity,  also,  it  is  not  proper 
for  the  plaintiff  to  state  such  matters  in  the  bill.'  Should  there 
be  an  averment  in  the  bill  in  opposition  to  facts  which  the  court 
is  bound  to  notice  judicially,  it  will,  upon  demurrer,  be  treated  as 
a  nullity.^ 

As  to  What  Xatten  WiU  Bo  JodieiaUy  Kotiood  by  the  court,  see  the 
American  and  English  Encyclopaedia  of  Law,  title  Judicial 
Notice. 

1.  Fitch  V,  Rawling,  2  H.  BL  398;  Befennoe  to  fttatates  Bednndaat. — In 
Dcybel's  Case,  4  B.  &  Aid.  243,  6  E.  Goelet  v,  Cowdrey,  i  Duer  (N.  Y.)  139, 
C.  L.  468;  Kansas  City,  etc.,  R.  Co.  v,  it  was  stated  in  the  opinion  of  the  court 
Phillips,  98  Ala.  159;  McDonnell  v,  that "  in  pleadings  under  the  code,  in 
Alabama  Gold  L.  Ins.  Co.,  85  Ala.  401;  which  facts  alone,  as  distinguished 
Furgisonz/.  State,  4  Greene  (Iowa)  302;  from  conclusions  of  law,  are  proper  to 
I  Chitty  PI.  236.  be  stated,  it  may  be  doubted  whether 

2.  See  Goelet  v,  Cowdrey,  i  Duer  an  express  reference  to  a  statute  of 
(N.  Y.)  132.  which  the  court  is  bound  to  take  notice 

By  fiitatato,  in  some  states,  the  plead-  might  not  be  struck  out  as  redundant.*' 

ing  of  such  matters  is  expressly  made  See  also  article  Statutes. 

unnecessary  and  improper.     Sand.  &  8.  Secrist  v.  Petty,  109  111.  188.     See 

H.   Dig.   Ark.    Stat.    (1894),    §    5751;  article    Bills  in    Equity,  vol.    3,   p. 

Horner's  Anno.    Ind.    Stat.   (1896),    §  356. 

374;  Iowa  Code  (1897),  g  3632;  Bullitt's  Proof  Is  KoTor  Boqnired  of  a  fact  of 

Ky.  Code  (1895),  §  119;  Gen,  Stat.  Kan.  which  the  court  is  bound  to  take  judi- 

1897),  c.  95,  §  130;  Comp.  Stat.  Neb.  cial  notice.     Secrist  v.  Petty,  109  111. 

1897),  §  5727;  Rev.  Stat.  Mo.  (1889),  §  188. 

207      Bates's  Anno.  Ohio  Stat.  (1897),  4.  i  Daniell  Ch.  Pr.   (ist  Am.  ed.) 

§  5083.  23. 
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JUDICIAL    SALES. 

By  Carl  £.  Herring,  LL.M. 

L  Detihitioh,  6. 
IL  Natttbe,  6. 

HL  What  Abe  Jxtdicial  Sales,  7. 
IV.  What  Abe  Not  Judicial  Sales,  9. 

V.   PXTBLIG  AND  PBIYATE,  II. 
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1.  In  General^  11. 

2.  Jurisdiction^  12. 

3.  Contents^  12. 
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5.  By  Publication^  30. 

a.  In  General^  30. 

b.  Contents  of  Notice^  30. 
(i)  /«  General^  30. 

2)  Description^  31. 

^x\  Designating  Place,  33, 

[4)  Designating  Time,  34. 

c.  Duration  of  Notice,  34. 

d.  CharcLcter  of  New^aper,  36, 

e.  Proof  of  Notice,  38. 

X.  CovBiroT  OF  Sale,  39. 

1.  Place  of  Sale,  39. 

a.  Conformity  to  Notice,  39. 

3.  County  in  Which  the  Premises  are  Situated^  39. 

c.  Court  House,  40. 

^.    Void  Sales  of  RecUty,  41. 

e.  Personalty,  41. 

/«  General,  41. 

K<7«//  ^r  Voidable,  42.  • 

2.  7V>«/  ^  50/^,  42. 

a.  Under  Statutes,  42. 

b.  Conformity  to  Notice^  43. 

c.  After  Return  Day,  43. 
Real  Property,  43, 
Personal  Property,  44  . 

^.  Limitations,  44. 
^.  Effect  of  Death  of  Defendant,  45, 
i)  ScUe  of  Realty,  45. 
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[31  Susceptible  of  Division,  53. 
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^i^  In  General^  c^, 
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4.  Amendment,  75, 

5.  Contents,  75. 

6.  Conclusiveness,  76. 

XU   COVPIBXATIOV,  76. 
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e.  Description^  109. 

f.  Effect  of  Errors  and  Omissions^  1 10. 

g.  Presumptions  and  Lapse  of  TinUy  in. 
h.  Evidence  Aliunde^  When  Permitted^  m. 

8.  Reforming  Deedy  m. 

9.  Canceling^  112. 

ZV.  Besale,   112. 

CROSS-REFERENCES. 

As  to  Sales  on  Executions,  see  article  SHERIFFS'  SALES. 

Sales  on  Foreclosure,  see  zxXazX^  FORECLOSURE  OF  MORT- 
GAGES, vol.  9,  p.  84. 
Sales  of  Infants'  Property,  see  article  INFANTS,  vol.   10, 

p.  5^1- 
Sales  of  Property  of  Insane  Persons,  see   article  INSANE 

PERSONS,  vol.  10,  p.  1 169. 

Sales  by  Executors  and  Administrators,  see  article  PROBA  TE 

AND  ADMINISTRA  TION. 

L  Detihitioh.  —  A  judicial  sale  is  a  sale  ^  made  as  a  result  of 
a  judicial  proceeding,*  by  a  person  legally  appointed  by  a  court  • 
of  competent  jurisdiction,'*  and  which  becomes  absolute  only 
upon  confirmation  by  the  court.* 

n.  Hatuee. — A  judicial  sale  is  therefore  a  sale  vasA^  pendente 
lite^  wherein  the  court  is  the  vendor  '^  and  the  person  appointed 

1.  Williamson  v.  Berry,  8   How.  (U.  Indiana,  —  Lawson     v,    DeBoIt,    78 

S.)  495;  Lawson  v.  DeBolt,  78  Ind.  563.  Ind.  563. 

5.  Lawson  v.  DeBolt,  78  Ind.  563;  Kentucky,  —  Forman  v.  Hunt,  3Dana 
Forman  v.  Hunt,  3  Dana  (Ky.)  614;  (Ky.^  614;  Watson  v,  Violett,  2  Duv. 
Minnesota  Co.  v,  St.  Paul  Co.,  2  Wall.  (Ky.)332. 

(U.  S.)  609;   Chew  V,  Hyman,  7  Fed.  Maryland, — Andrews  v.  Scotlon.  2 

Rep.  7.  Bland  (Md.)629;  Schindel  v.  Keedy,  43 

8.  Williamson  v.  Berry,  8  How.  (U.  Md.  413;  Harrison  v,  Harrison,  i  Md. 

S.)495;  Blossom  t/.  Milwaukee,  etc.,  R.  Ch.  331;    Bolgiano  v.  Cooke,   19  Md. 

Co.,  3  Wall.  (U.  S.)  196;  Lawson  v.  De-  375;  Wagner  v.  Cohen,  6  Gill(Md.)  97. 

Bolt,  78  Ind.  563;  Forman  v.  Hunt,  3  Missouri. — Noland  v,   Barrett,    122 

Dana  (Ky.)  614;  Minnesota  Co.  v.  St.  Mo.  181. 

Paul  Co.,  2  Wall.  (U.  S.)  609;  Mason  v.  North    Carolina.  — McKee    v,  Line- 

Osgood,  64  N.  Car.  467.  berger,   69    N.    Car.    217;    Ashbee  «r. 

4.  Indiana.  —  Lawson  v.  DeBolt,  78  Cowell,  Busb.  Eq.  (N.  Car.)  158. 

Ind.  563.  Tennessee,  —  Lasell     v.     Powell,     7 

Maryland,  —  Bolgiano  v,  Cooke,  19  Coldw.  (Tenn.)  277. 

Md.  375.  Texas.  —  Yerby  v.  Hill,  16  Tex.  377. 

North  Carolina.  —  Thompson  v.  Cox,  United  States,  —  Williamson  v.  Berry, 

8  Jones  L.  (N.  Car.)  311.  8  How.  (U.   S.)  495;  Blossom  v.  Mil- 

United  States,  —  Williamson  v.  Berry,  waukee,  etc.,   R.   Co.,  3  Wall.  (U.S.) 

8  How.  (U.  S.)  495.  196. 

6.  California,  —  Halleck  v.  Guy,  9  England.  —  Atty.-Gen.  v.  Day,  I  Ves. 
Cal.  182.  218;  Ex  p.  Minor,  11  Ves.  Jr.  559. 

Illinois,  — Southern   Bank  v.  Hum-        6.  Medhurst  v.  Waite,  3  Burr.  1260. 
phreys,  47  111.  227 ;  Bozza  v.  Rowe,  30  111.        7.  Maryland.  —  Schindel    v.    Keedy, 

198;  Ayers  v.  Baumgarten,  15  111.  444;  43  Md.  413;  Harrison  v.   Harrison,   I 

Rawlings  v.  Bailey,  15  111.  178;  Young  Md.  Ch.  331;  Hurt  v.  Stull,  4  Md.  Ch. 

V,  Keogh,  II  111.  642.  391;    Andrews    v.    Scotton,    2    Bland 
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to  conduct  the  sale  is  a  mere  agent  of  the  court.*  It  thus  follows 
that  a  court  may  ratify  a  sale  although  the  instructions  in  the 
decree  may  not  have  been  strictly  followed,*  but  it  would  seem 
that  a  confirmation  does  not  validate  an  issue  not  presented  to 
the  court.* 

m  WSAT  Abe  JITDICIAL  Sales  —  under  Deeree  of  ForedMure.  —  A 
sale  made  under  a  decree  of  foreclosure  of  a  mortgage,  or  a 
vendor's  lien,*  or  an  order  of  sale  based  upon  such  decree,  is  a  judi- 
cial sale.* 

By  Executors  or  Administrators. —  Sales  made  by  executors  or  admin- 
istrators, requiring  confirmation  by  the  court,  are  held  to  be 
judicial  sales. • 

fMd.)    629;    Wagner  v.   Cohen,  6   Gill  no  suspicion  that  the  marshal  had  sold 

(Md.)  97.  more  than  the  decree  authorized." 

North    Carolina. — McKee  v.    Line-        4.  Hurt  s*.  Stull,  4Md.  Ch.  391;  Sew- 

berger,  69  N.  Car.   217;    Williams  v,  all  «/.  Costigan,  iMd.  Ch.  208;  Iglehart 

Council,  8  Jones  L.  (N.  Car.)  229.  v.  Aniiiger,  i  Bland  (Md.)  519. 

JVisconsin.  —  Hill  v.  Hoover,  5  Wis.        6.  See  article  Foreclosure  of  Mort- 

354.  GAGES,  vol.  9,  p.  501. 

1.  Illinois.  — Bozza  v.  Rowe,  30  111.         6.  Arkansas.  — Thorn  v.  Ingram,  25 

198.  Ark.  52. 

Kenttuky.  —  Forman  v.  Hunt,  3  Dana         California. — Horton  v.  Jack,  115  Cal. 

(Ky.)6i4.  29;  Halleck  v.  Guy,  9  Cal.  182;   Cal. 

Maryland.  —  Bolgiano  v.  Cooke,  19  Code  Civ.  Pro.,  §  151 7. 
Md.   375;    Schindel  v.  Keedy,  43  Md.        Florida. — Myers  v,  Nourse,  5  Fla. 

413;  Harrison  v.  Harrison,  i  Md.  Ch.  516. 
331:  Hurt  V.  Stull,  4  Md.  Ch.  391.  Illinois.  —  Bozza  v.  Rowe,  30  111.  198. 

Missouri. — Noland  «/.    Barrett,    122        Michigan. — Averill  z^.  Jackson  City 

Mo.  181.  Bank,  (Mich.  1897)  72  N.  W.  Rep.  15. 

UniUd  States,  —  Williamson  v.  Berry,        Minnesota.  —  Culver  v.  Hardenbergh, 

8  How.  (U.  S.)  495.  37  Minn.  225. 

3.  Harrison  v.  Harrison,  i  Md.  Ch.        Missouri.  —  Noland    v.   Barrett,   122 

331;    Thorn   v.    Ingram,    25   Ark.    52;  Mo.   181.     But  see  Agan  v.  Shannon, 

Brown  v.  Christie,  27  Tex.  73.  103  Mo.  661,  wherein  it  is  held  that  a 

8.  Minnesota  Co.  v.  St.  Paul  Co.,  2  formal  order  of  approval  is  not  neces- 

Wall.  (U.  S.)609,  where  the  court  said:  sary. 

*•  It  is  too  clear  for  argument  that  a        Nebraska.  —  Maul    v.    Hellman,    39 

sale  by  the  marshal  unauthorized  by  Neb.  322;  Motley  v.  Motley,  (Neb.  1898) 

the    decree    is   without  any   validity.  73  N.  W.  Rep.  738. 
Does  the  order  of  the  court  confirming        North  Carolina.  —  Mason  v,  Osgood, 

the  sale  make  it  valid?     Upon  principle,  64  N.  Car.  467;    Thompson  c/.  Cox,  8 

the  question  is  by  no  means  free  from  Jones  L.  (N.  Car.)  311. 
difficulty.     We  are   clear   that  a  sale        Pennsylvania. — Armstrong's  Appeal, 

iTvithout  a  decree  to  sustain  it  would  be  68  Pa.  St.  409. 

a  nullity,  and  we  doubt  if  a  court  can         Texas,  —  Dowling  v.  Duke,  20  Tex. 

make  it  valid  by  a  mere  general  order  181;  Wells  v.  Mills,  22  Tex.  302;  Yerby 

of  confirmation.     If,  however,  an  issue  v.  Hill,  16  Tex.  377;    Williams  v.  Mc- 

had  been  made  by  exceptions  or  other  Donald,  13  Tex.   322;  Poor  v.   Boyce,* 

proper    pleading    as    to   the    question  12  Tex.  440;  Lynch  v.  Baxter,  4  Tex. 

whether  any  particular  piece  of  prop-  432;    Pace  v,  Fishback,   10  Tex.    Civ. 

erty  had  been   included  in  the  decree  or  App.  450. 

order  of  sale ^  and  the  court  had  decided         Utcih.  —  Matter  of  Walker,  6  Utah 

that  it  was  so  included,  it  might  be  an  369. 

adjudication  upon  the  construction  of         United  States.  — Chew  v.   Hyman,  7 

the  decree  which  would  bind  the  par-  Fed.  Rep.  7;  Grignon  z/.  Astor,  2  How. 

ties.     Nothing  of    the   kind    occurred  (U.  S.)  319;  May  v.  Logan  County,  30 

here.     There  is  every  reason,  on  the  Fed.   Rep.   250.     See  generally  article 

contrary,  to  believe  that  the  court  had  Probate  and  Administration. 
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Orphans*  Court  and  Probate  Baloi.  —  Where  commissioners  or  other 
persons  are  authorized  by  an  Orphans'  Court  to  sell  land,  a  sale 
made  in  pursuance  thereof  is  a  judicial  sale ;  ^  and  likewise  a  sale 
under  order  of  a  Probate  Court.* 

By  Gnardianf.  —  A  guardian's  sale  under  order  of  court  is  held  to 
be  a  judicial  sale,  and  therefore  subject  to  all  the  incidents  of 
such  sale.* 

la  Attaohnioiit  Proooedingt.  —  A  sale  in  attachment  proceedings  is 
subject  to  all  the  rules  and  limitations  of  a  judicial  sale.^  So, 
too,  a  sale  under  a  creditor's  bill,* 

In  Partition.  —  A  sale  in  partition  proceedings  is  also  a  judicial 
sale.* 

In  Admiralty. — A  sale  in  admiraltv  proceedings  is  a  judicial  sale.^ 

By  BeooiYorB.  —  And  likewise  a  sale  by  a  receiver.* 

AMifnoe,  —  In  Indiana  a  conveyance  by  a  register  in  bankruptcy, 
of  the  real  estate  of  an  adjudged  bankrupt,  to  his  assignee,  is  held 

1.  Worthington  v,  McRoberts,  9  Ala.  v.  Baumgarten,  15  111.  444;  Rawlings  v, 

297;  Van  Dyke  z^.  Johns,  i  Del.  Ch.  93;  Bailey,  15  111.  178. 

Sackett  v.   Twining,   18   Pa.   St.   199;  Michigan. —  People  v.  Circuit  Judge, 

Greenough  v,  SmaU,  137  Pa.  St.  132;  19  Mich.  296. 

Vandever  v.    Baker,    13   Pa.   St,    I2i;  Mississippi,  —  Hoel  v,  Coursery,  26 

Moore  v.  Shultz,  13  Pa.  St.  99.  Miss.  511. 

S.  Lumpkins  v.  Johnson,  61  Ark.  80;  Missouri,  —  McVey  v,  McVey,  51  Mo. 

Apel  V,  Kelsey,  47  Ark.  413;  Sturdy  v.  406. 

Jacoway,   19  Ark.  499;  Smith  v.  Den-  Nebraska,  — Myers  v,  McGavock,  39 

son,  2  Smed.  &  M.  (Miss.)  326;  Castle-  Neb.  843. 

man  v.  Relfe,  50  Mo.  583;  Swenson  v,  Texas,  —  Berry  v.  Young,   15  Tex. 

Seale,  (Tex.  Civ.  App.   1894}  28  S.  W.  369;      Poor    v.    Boyce,    12    Tex.    440; 

Rep.  143;  Yerby  v.  Hill,  16  Tex.  377.  Brown  v,  Christie,  27  Tex.  73. 

8.  See  article  Infants,  vol.  10,  p.  812.  4.  Graff  v.  Louis,  71  Fed.  Rep.  591; 

California,  —  Halleck  v.  Guy,  9  Cal.  Helmer  v,  Rehm,  14  Neb.  219;  Hall  v, 

182.  Lowther,  22  W.  Va.  570;    Freeman  v, 

Florida.  —  Lenders    v,    Thomas,   35  Watkins,    52  Ark.  446,  construing  sec- 

Fla.  521,  where  the  court  said:  *'  The  tion  350  Mansf.  Dig,;  but  see  Webster 

ffeneral  rule  is  that  statutory  proceed-  v,  Daniel,  47  Ark.   131,  wherein  it  is 

ings  to  divest  a  minor  of  his  real  estate  held  that  a  sale  of  lands  upon  execution 

should  be  strictly  pursued.     They  can-  Issued  by  the  clerk  of  the  Circuit  Court 

not  be  deprived  of  their  property  ex-  upon  a  transcript  from  a  justice  of  the 

cept  by  '  due  process  of  law.'     In  this  peace  in    proceedings  in    attachment 

case  there  does  not  appear  to  have  been  needs  no  confirmation  by  the  court, 

any  report  to  the  court,  or  any  confirma-  6.  Hudgin  v.  Hudgin,  6  Gratt.  (Va.) 

tion  of  the  sale,  from  which  a  ratifica-  320;  Utterbach  v.  Mehlenger,  86  Va.  62. 

tion  by  the    court  might  be  inferred.  6.  Hutton  v.  Williams,  35  Ala.  503; 

Parties  who  purchase  from  a  guardian  Sackett  v.   Twining,    18   Pa.   St.   199; 

the  real  estate  of  his  ward  should  ascer-  Girard   L.    Ins.   Annuity,   etc.,  Co.  v, 

tain  whether  he  has  full  legal  authority  Farmers',  etc.,  Nat.  Bank,  57  Pa.  St. 

to  make  a  valid  title  before  they  deal  388;   Gates  v.  Johnson,  109  Ala.  126; 

with  him.     In  such  a  case  the  doctrine  Hammond  v.  Cailleaud,   iii  Cal.  2o6; 

of  r/iz/^a/^f»^/i7r  has  peculiar  application,  Burden   v,   Taylor,    124  Mo.  12;  Gulf 

and  the  purchaser  at  such  sale  buys  at  Coast  Canning  Co.   v,   Foster,   (Miss, 

his  peril.     Guynn  v,  McCauley,  32  Ark.  1895)  17  So.  Rep.  683. 

112;  Black  z'.  Walton,  32  Ark.  324,  and  7.  The    Ruby,    38    Fed.    Rep.    622; 

authorities  cited."  Griffith  v.  Fowler,  18  Vt.  390. 

Illinois.  —  Penn   v,   Helsey,   19    111,  8.  Rome,  etc.,  R.   Co.  v.  Sibert,  97 

295;  Young  V,  Keogh,  h  III.  642;  Ayers  Ala.  393. 
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to  be  a  judicial  sale.^  In  Ohio  a  sale  by  an  assignee  for  the  bene* 
fit  of  creditors  under  assignment  laws  is  held  to  be  a  judicial 
sale.*     So,  too,  in  Nebraska  by  statute.* 

Sx  OommiMioaen  in  Inianity.  —  Under  jurisdictions  appointing  com* 
missioners  in  insanity  for  the  sale  of  property  of  persons  adjudged 
insane,  sales  made  by  such  commissioners  are  judicial  sales.* 

TnisteM'  flalM.  —  Trustees'  sales  are  subject  to  all  the  rules  of 
equity  regarding  judicial  sales.* 

Sxeeatioa  or  Sherifb*  8alM.  —  While  an  execution  or  sheriff's  sale 
is  not,  strictly  speaking,  a  judicial  sale,  it  is  subject  to  many  of 
the  same  rules  and  principles,  and  in  a  number  of  jurisdictions  the 
distinction  is  entirely  abolished.® 

IT.  What  Ase  Hot  Judicial  Sales — ExMaUon  or  sherifOi'  saiea  — 

la  Otnoral.  —  Strictly  speaking,  technical  execution  or  sheriffs'  sales 
are  not  judicial  sales,  as  they  lack  the  important  distinguishing 
feature  of  requiring  confirmation  by  the  court  in  order  to  become 
absolute.^ 

Exeontion,  eto.,  DistingaiBliod  from  Judicial  Sales.  —  A  technical  execution 
sale  differs  from  a  judicial  sale  in  that  an  execution  sale  is  made 
by  a  ministerial  officer  who  derives  his  authority  from  the  writ 
and  sells  in  conformity  with  existing  laws  covering  execution, 
and  is  not  required  to  report  his  proceedings  to  the  court  for  con- 
firmation,^    Further,  execution  sales  are  held  to  be  within  the 

1,  Ketchum  v.  Schicketanz,  73  Ind.  Nebraska;     Thompson   </.    Phillips,   i 

137,  and  McCracken  v.  Kuhn,  73  Ind.  Baldw.  (U.  S.)  246. 

Z49,  and  Roberts  «/.  Shroyer,^8  Ind.  64,  7.  Hershy  v.  Latham,  42  Ark.  305; 

construing  the  Act  of   March  1 1,  1875,  Nolandi^.  Barrett,  122  Mo.  181 ;  Bachle 

Rev.  Slat.  1876,  p.  541.  v.    Webb,    11    Neb.    423;     Griffith    r. 

8.  Dresbach  v.  Stein,  41  Ohio  St.  70.  Fowler,  18  Vt.  390. 

3.  Comp.  Stat.  Neb.,  §20,  c.  6,  Assign-  8.  ShariA'  Bales  Kot  Judicial  —  Ken- 
ments.  tueky,  —  Dawson    v,   Litsey,    10   Bush 

4.  Stone  r.  Cromie,  87  Ky.  173.     See  (Ky.)  408;    Forman   v.  Hunt,  3  Dana 
also  McKenzie  v.  Bacon,  40  La.  Ann.  (Ky.)6i4. 

i57;andarticlelNSAN£PBRSONS,  vol.  10,  Maryland, — Andrews  tf.   Scotton,  2 

p.  1238.  Bland  (Md.)  637. 

6.  Bolgiano  v.  Cooke,  19  Md.  375.  Missouri,  —  Noland   v,    Barrett,    122 

6.  Iowa,  —  In  Jensen  v,  Woodbury,  Mo.  igo. 

16  Iowa  515,  it  is  held  that  the  general  Nebraska,  —  In  Bachle  v,  Webb,   ii 

execution  laws  of  the  state  are    ap-  Neb.  427,  the  court  said:  "  It  will  thus 

plicable  to  all  sales  under  execution,  be  seen  that  while  the  statute  provides 

including  sales    under  special  execu-  that  sheriff's  sales  shall  pass  under  the 

tions  in  the  foreclosure  of  mortgages.  scrutiny  of  the  court,  yet  it  falls  far 

Nebraska,  —  Burkett    v,     Clark,    46  short  of  making  them  judicial  sales  in 

Neb.  466;  Parrat  r.  Neligh,  7  Neb.  456.  the    well-understood    sense  of     those' 

Ohio,  —  Curtis  v,  Norton,  i  Ohio  278.  terms.     Had  it  been  the  intention  of 

Oregon,  —  Leinenweber  v.  Brown,  24  the  legislature  to  abolish  the  distinc- 

Oregon  548.  tion  between  sheriff's  sales  and  judicial 

South  Dakota,  —  Baxter  v,  O'Lcary,  sales,  I  think  it  would  have  provided 

(S.  Dak.  1897)  72  N.  W.  Rep.  91.  that  the  powers  and  duties  heretofore 

United  States,  —  Griffith    v,  Bogert,  exercised  by  courts  of  equity  in  con- 

18  How.  (U.  S.)  158;  Young  v,  De  Put-  firming  and  setting  aside  sales  of  real 

ron,  37  Fed.  Rep.  46,   construing   the  estate  by  masters  and  commissioners 

law    as    applicable    to    the    state    of  should  thereafter  prevail  in  all  cases  of 
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provision  of  the  statute  of  frauds  requiring  a  memorandum  or 
agreement  in  writing,  while  judicial  sales  are  held  not  to  be  within 


sales  by  sheriffs  oo  execution.  But 
clearly  sach  was  not  the  intention  of  the 
leg^i  slat  are,  bat  only  to  make  it  the  daty 
of  the  court  in  every  case  to  see  that  it 
appeared/n'iff^yio^rsV  that  the  process  of 
the  law  had  not  been  abased  by  the 
ministerial  officer  charged  with  its  exe- 
cation.  It  is  trae  there  are  some  cases 
and  text  writers  which  seem  to  hold, 
or  ar  least  intimate,  that  in  those  slates 
where  execution  sales  are  required  by 
statute  to  be  reported  to  the  court  for 
confirmation,  such  sales  thereby  be- 
come judicial  sales.  And  one  eminent 
author,  Mr.  Rorer,  in  his  work  on 
Judicial  Sales,  p,  2d,  says  that  in  such 
states  *  such  confirmation  is  a  matter  of 
discretion  in  the  court,'  etc.  As  ap- 
plied to  this  state,  I  do  not  agree  with 
the  author;  but,  on  the  contrary,  think 
that  the  statute  making  it  the  duty  of 
the  court  to  examine  the  report  of  the 
sheriff  in  cases  of  sales  of  real  estate 
on  execution  oxfi.  fa.  should  be  strictly 
construed.  And  this  construction  I  think 
is  necessary  in  order  that  the  confidence 
of  bidders  and  the  public  in  such  sales 
be  upheld." 

North  Carolina.  —  In  McKee  v.  Line- 
berger,  69  N.  Car.  240,  the  court  ob- 
served: **  It  will  be  seen  that  a  bidder 
at  a  sheriff's  sale  occupies  a  relation 
altogether  different  from  a  bidder  at  a 
sale  made  by  order  of  a  court  of  equity, 
either  by  its  clerk  and  master,  or  by  a 
commissioner,  for  then  the  court  takes 
the  matter  into  its  own  hands  and 
makes  the  sale  for  the  parties,  holding 
the  cause  for  further  directions,  taking 
the  bidder  under  its  protection  and  con- 
trol, so  as  to  relieve  him  from  his  bid 
if  there  be  ground  for  it,  or  to  compel 
him  to  perform  his  contract  specifically, 
and  managing  the  whole  proceeding  un- 
til the  sale  is  in  all  things  carried  into 
effect;  whereas  the  sheriff  makes  the 
sale  by  himself,  without  any  confirma- 
tion or  other  act  of  the  court,  and  acts 
by  force  of  a  statutory  power  to  sell, 
receive  the  price,  and  make  title,  so 
the  court  has  no  privity  or  control  over 
the  bidder,  and  the  sheriff  is  left  to  his 
action." 

South  Carolina.  —  In  Bailey  v.  Bailey, 
9  Rich.  Eq.  (S.  Car.)  392,  the  court 
said:  '*  In  a  sheriff's  sale  the  omission 
to  advertise  in  the  manner  and  for  the 
lime  prescribed  by  law,  or  even  the 
omission  to  advertise  at  all,  is  an  irreg- 


ularity that  does  not  vitiate  the  sale. 
The  object  of  a  sale  by  a  sheriff  by  vir- 
tue ot  an  execution  and  a  sale  under  a 
decree  in  equity  are  for  purposes 
widely  different,  and  it  does  not  follow 
because  the  want  of  due  notice  does  not 
invalidate  a  sale  made  by  a  sheriff  that 
the  same  rule  must  prevail  in  sales 
made  by  a  commissioner  or  master  un- 
der a  decree  in  equity.  As  to  sales 
under  the  order  of  this  court,  the  law 
does  not  prescribe  the  length  of  time 
notice  shall  be  given.  It  ought  to  be  a 
reasonable  time,  and  what  would  be  a 
reasonable  time  in  one  case  might  not 
be  so  in  another.  It  is  left  to  the  dis- 
cretion of  the  court.  As  a  general  rule, 
the  court  has  adopted  the  rule  as  to 
notice  prescribed  by  the  statute  law  in 
cases  of  sheriff's  sales.  The  object  de- 
sired and  intended  to  be  secured  is  no- 
toriety and  competition.  And  it  is 
obvious  that  where  these  objects  can 
be  obtained  by  a  shorter  notice,  the 
court,  being  tied  down  by  no  positive  re- 
quirement of  the  law,  may,  with  pro- 
priety and  without  injury  to  any  one, 
dispense  with  the  notice  of  twenty-one 
days  usually  required." 

Tennessee.  —  In  Lasell  v.  Powell,  7 
Coldw.  (Tenn.)  282,  the  court  said: 
*'  Sales  made  by  a  clerk  and  master,  un- 
der the  direction  of  a  court  of  chan> 
eery,  do  not  stand  in  all  respects  upon 
the  footing  of  sales  made  by  a  sheriff, 
under  execution.  The  latter  are  made 
under  the  naked  authority  of  the  writ 
—  not  under  the  direct  supervision  of 
the  court.  They  are  not  reported  to 
the  court  except  by  the  return  upon 
the  writ,  nor  subject  to  be  set  aside, 
and  require  no  confirmation  by  it. 
Hence  they  must  be  made  in  all  re- 
spects in  accordance  with  the  rules 
which  the  law  lays  down  for  the  pro- 
tection of  the  owner  of  the  property; 
and  if  not  so  made  may  be  held 
irregular  and  void.  But  sales  made 
under  the  decree  of  a  court  of  chancery 
are,  to  a  considerable  extent,  under  the 
discretionary  control  of  that  court. 
It  will  often  set  them  aside  where  no 
error  or  irregularity  has  been  commit- 
ted, merely  for  the  sake  of  an  advance 
in  the  price;  and  it  may,  if  satisfied  that 
no  injustice  has  been  done,  disregard 
irregularities  in  the  conduct  of  the  sale 
and  confirm  the  action  of  the  master." 

See  generally  article  Sheriffs*  Sales. 
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such  provision.*  In  this  article  execution  sales  cases  are  cited  only 
as  they  confirm  general  rules  applicable  as  well  to  judicial  sales. 

V.  Public  AHB  Pbiyate.  —  While,  by  statutory  enactments 
and  orders  of  court,  judicial  sales  must  generally  be  public,  by 
provision  of  statute  in  special  cases  private  sales  are  permitted.* 
The  order  of  the  court  must  be  strictly  followed,  and  an  order 
for  a  private  sale  will  not  authorize  a  public  sale.*  Nor  will  a 
private  sale  be  permitted  under  an  order  directing  a  public  sale.'* 

VI  Obdeb  or  Sale  —  1.  In  OeneraL  —  Under  a  decree  of  fore- 
closure it  is  held  that  no  order  of  sale  is  necessary,  the  decree 
itself  being  sufficient  authority.*  Where  an  order  of  sale  is 
required,  it  is  doubtful  if  a  sale  made  in  the  absence  of  such 

1.  Statute  of  Frauds — California.  —  said:  "  To  determine  this  question  we 
Halleck  v.  Guy,  9  Cal.  182.  must  6rst  ascertain  the  character  of  the 

Illinois,  —  Patterson  v.  Hubbard,  30  sale.     It  was  con4ucted  under  section  5 
III.  201.  of  the  act  regulating  the  mode  of  ad- 
Kentucky,  —  Perry  v.  Seitz,  2  Duv.  ministering  assignments  for  the  benefit 
(Ky.)  123;    Watson  v,  Violelt,  2  Duv.  of  creditors  (58  Ohio  Laws  105).     The 
(Ky.)  332.  land  had  been  surveyed,  appraised,  and 
Maryland,  — Warfield  v.  Dorsey,  39  offered  at  public  sale,  but  had  not  been 
Md.  299.  sold   for   want  of   bidders.     All  these 
England.  —  Atty.-Gen.  v.  Day,  i  Ves.  things  were  done  under  the  supervision 
221.  of  the  Probate  Court  and  in  the  man- 
See  also  infra^  X.  9.  Bidding,  ner  provided    by  the    statute.     Then 

2.  Private  BalM  Judicial.  —  In  Lenders  application  was  made  to  the  Probate 
V.  Thomas,  35  Fla.  520,  the  court  ob-  Court  for  an  order  to  sell  at  private 
served:  **  The  order  of  sale  »  *  *  sale.  The  court,  exercising  a  power 
concluded  as  follows:  *  It  is  ordered,  conferred  by  section  5,  above  referred 
adjudged,  and  decreed  that  the  said  to,  and  being  satisfied  that  it  would  be 
Frederick  Lenders  be  and  he  is  hereby  for  the  advantage  of  the  creditors  of 
authorized  and  empowered  as  guardian  the  assignors,  made  the  order.  The 
as  aforesaid  to  sell  and  convey  the  said  assignees  then  sold  the  land  to  Stein 
real  estate  for  the  use  and  benefit  of  and  Dresbach  upon  the  terms  and  un- 
said minor.'  *  *  *  Without  deter-  der  the  limitations  authorized  by  the 
mining  whether  a  public  sale  for  a  fair  court.  The  sale  was  reported  to  the 
price  after  due  notice  would  or  would  court,  confirmed  by  the  court,  deeds 
not  be  upheld  under  this  order,  we  are  ordered  by  the  court,  and  made  and  de- 
clearly  of  the  opinion  that  a  private  livered  to  the  purchasers  in  pursuance 
sale  under  it  should  not  be  sustained,  of  such  order.  In  short,  the  assignees 
The  county  judge  has  power  to  pre-  acted  as  the  agents  of  the  court  in  sell- 
scribe  the  conditions  of  the  sale.  If  he  ing  the  land,  and  simply  obeyed  its 
failed  to  prescribe  the  conditions  or  to  orders,  made  in  accordance  with  powers 
direct  a  private  sale,  the  sale  should  conferred  by  the  statute  regulating 
have  been  made  as  judicial  sales  gen-  assignments  for  the  benefit  of  creditors, 
erally  are  —  f.  ^.,  publicly  and  after  This  was  a  judicial  sale  —  a  distinguish- 
due  advertisement.  A  private  sale  was  ing  feature  of  which  is  that  it  must  be 
not  authorized  by  the  order,  and  was  confirmed  by  the  court  before  it  will  be 
wholly  illegal."      See  also  Mallard  v.  complete." 

Dejan,  45  La.  Ann.  1270,  a  guardian's  8.  Mallard    v.   Dejan.   45   La.   Ann. 

sale   under  Act  No.  25  of  1878;    Bar-  1270. 

cello  V,  Hapgood,  118  N.  Car.  712,  4.  Schlicker  v.  Hemenway,  no  Cal. 
wherein  it  is  held  that  a  sale  of  a  579;  Hutson  v.  Sadler,  31  W.  Va.  358. 
ward's  land  by  order  of  the  court  may  6.  Keoeesity  of  Order  of  Sale.  —  John- 
be  either  public  or  private  in  the  dis-  ston  v,  Colby,  (Neb.  1897)  72  N.  W. 
cretion  of  the  court.  Rep.  313;  McKinley-Lanning  L.  &  T. 
In  Dresbach  v.  Stein,  41  Ohio  St.  77,  Co.  v,  Hamer,  (Neb.  1897)  72  N.  W. 
a  case  of  an  assignee's  sale,  the  court  Rep.   1042,  holding  that  errors  in  the 
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order  can  be  sustained,^  but  in  the  absence  of  any  showing  to 
the  contrary  it  will  be  presumed  that  such  order  was  given.* 

2.  Jnriidiction.  —  A  sale  made  under  an  order  of  court  without 
jurisdiction  is  a  nullity.' 

3.  Contenti.  —  The  statutes  of  the  various  states  prescribing 
what  shall  be  contained  in  an  order  of  sale  are  generally  regarded 
as  directory  and  vesting  a  large  discretion  in  the  court,^  although 
the  contrary  has  been  held,*  but  the  directions  given  in  the  order 
of  sale  must  be  strictly  followed.* 

Vxi.  Levy.  —  In  proceedings  under  a  strict  judicial  sale  no 
formal  levy  is  necessary.'' 

Yin.  AppsaisKIEEHT  —  1.  Prenmiptioiii.  —  In  considering  ques- 
tions under  t)irc  appraisement  laws  the  presumption  is  that  an 
officer  chditxa  with  the  performance  of  a  duty  has  performed  it.® 
Thus,  inJmc  absence  of  evidence  to  the  contrary,  it  will  be  pre- 
sume^miat  an  appraisement  has  been  made  when  such  is  required, 
and  the  burden  of  proof  is  on  the  party  attacking  the  sale  because 
of  no  appraisement.* 

2.  Heoesiityof  Appraiflement — a.  In  General.  —  The  necessity 
of  an  appraisement,  under  whatever  kind  of  a  judicial  sale,  rests 
solely  upon  statutory  enactment.     Such  statutes  have  uniformly 

order  of  sale  will  not  affect  the  validity  in  bulk  if  it  appears  to  be  for  the  best 

of  the  sale  as  the  decree  governs.  interest  of  the  parties. 

1.  Minnesota  Co.  v,  St.  Paul  Co.,  a  In  Gould  v.  Garrison,  48  III.  258,  it 

Wall.  (U.  S.)  609.  is  held  that  the  statutes  in  relation  to 

8.  Clossen  v.  Whitney,  39  Minn.  50.  the  publishing  of  newspaper  notices  of 

8.  JnriidietioB    to    Sinidcr    Ordflr.  —  sale  on  execution  have  no  application 

Williamson  v.  Berry,  8  How.  (U.S.)  to  sales  under  a  decree  in  chancery,  and 

495;   Shriver  v,  Lynn,  2  How.  (U.  S.)  that  the  time  and  mode  of  advercisingf 

43;   Mulvey  v.  Carpenter,  78  111.  580;  and   making  sales  under  decrees  are 

Morris  v.  Hogle,  37  111.  150.  discretionary  with  the  court. 

In  Bethel  v.  Bethel,  6  Bush  (Ky.)  65,  6.  In  Boxeman  v.  Bozeman,  82  Ala. 

two  final  judgments  and  orders  of  sale  389,  it  is  held  that  the  place  of  sale 

were  rendered,  and  the  sale  complied  must  be  specified  in  the  order  granting 

in  part  with  each  judgment.     The  sec-  the  petition  of  an  administrator  for  a 

ond  judgment  was  held  void.     It  was  sale  of  lands  for  distribution  (Code  of 

held  that  a  sale  of  land  can  only  be  Ala.,  §  2462),  and  the  failure  to  do  so  is 

valid  when  made  in  pursuance  of  the  reversible  error. 

judgment,  and  that  no  invalid  sale  can  6.  Wheatley  v.  Tutt,  4    Kan.    195; 

be  validated  by  a  mere  confirmation  of  Gould  v.  Garrison,  48  111.  258;  Reynolds 

the  commissioner's  report.  v,  Wilson,  15  III.  395. 

In  Farmers',   etc.,  Bank   v.  Luther,  7.  Ewing  v.   Hatfield,   17  Ind.  513; 

14  Wis.   96,   a  sale  made  before  the  Burkett  v.   Clark,   46   Neb.  466.     See 

order  was   certified   to  and   filed  and  article  Executions,,  vol.  8,  p.  486. 

entered  by  the  clerk  of  the  court  in  8.  Lytton    v.   Baird,    141    Ind.    446; 

which  the  action  was  pending  was  held  Davis  v.  Hoover,  112  Ind.  423;  Coan  v. 

irregular  and  liable  to  be  set  aside  at  Elliott,  loi  Ind.  275;  Hale  t^.  Talbott, 

the  instance  of  any  party  interested.  86  Ind.  447;  Talbott  v.  Hale,  72  Ind. 

4.  Diseretioiiary    Direotion.  —  In    Op-  i;  Evans  v.  Ashby,  22  Ind.  15;  Mercer 

penheimer  v.  Reed,  11  Tex.  Civ.  App.  v.  Doc,  6  Ind.  80;   Carpenter  v.  Doe, 

367,  it  is  held  that  the  statute  relating  2  Ind.  465. 

to  sales  of  mortgage  foreclosure,  re-  9.  Coan  t\  Elliott,  loi  Ind.  275;  Hale 

quiring  lands  in  towns  and  cities  to  be  v.   Talbott,   86    Ind.   447;    Talbott  v, 

sold  by  lots,  is  directory,  and  will  not  Hale,  72  Ind.  i;  Davis  v.  Hoover,  112 

prevent  the  court  from  ordering  a  sale  Ind.  423. 
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been  held  constitutional,  as  not  impairing  the  obligations  of  the 
contract,*  and  their  requirements  are  imperative.*  In  Indiana  it 
is  held  that  no  appraisement  is  necessary  in  a  sale  of  property 
under  a  decree  of  foreclosure  of  a  tax  lien,*  nor,  by  statute,  where 
property  has  been  conveyed  by  a  debtor  with  intent  to  hinder, 
delay,  or  defraud  creditors.*  Where  two  or  more  executions  are 
placed  in  the  hands  of  the  sheriff  at  the  same  time,  some  subject 
to  appraisement  and  some  not,  a  valid  sale  may  be  made  without 
appraisement.* 

An  appraisement  is  not  necessary  if  at  the  date  of  the  contract 
upon  which  the  judgment  is  founded  there  was  no  law  requiring 
an  appraisement,  although  such  law  may  have  been  subsequently 
enacted.*     All  judgments  entered  after  an  appraisement  law  has 

1.  Bronson  v,  Kinzie,  i  How.  (U.  S.)  two-thirds    of    any     appraised    value 

311;  U.  S.  V.  Conway,  Hempst.  (U.  S.)  which  could  fairly  have  been  placed 

313;  Jones  V,  Davis,  6  Neb.  33;  Catlin  upon  it,  cannot  avail.     If  so,  it  could 

V.  Munger,  i  Tex.  598.  equally  be  urged  that  a  judicial  sale 

8.  Arkansas.  —  Crow  v.  State,  23  made  without  advertisement,  or  other- 
Ark.  684.  wise  in  violation  of  law,  should  be  up- 

Indiana,  — Cox  v.  Bird,  88  Ind.  142;  held  because  the  property  in  fact  brought 

Davis  V.  Campbell,  12  Ind.  192;  Bab-  a  fair  price.    The  law  is  imperative  that 

cock  V,  Doe,  8  Ind.  iii;  Mercers'.  Doe,  the  valuation  shall  be  made  before  the 

6  Ind.  80.  sale.     It  is  not   merely  directory.     It 

Kentucky,  —  Brandenburgh  v.  Beach,  goes  to  the   right  of  the  debtor  and 

17  Ky.  L.  Rep.  560,  (Ky.  1895)  32  S.  W.  reaches  to  the  interest  of  the  creditors. 

Rep.   168;    Meddis  v.   Fenley,  98  Ky.  It  is  the  statutory  test  of  the  right  of 

432;  Graves  v.  Long,  87  Ky,  441.  the  one  to  redeem  and  of  the  other  to 

Louisiana,  —  Force  v.  Mclntyre,  14  still  look  to  the  property  for  the  pay- 
La.  Ann.  153;  Hiligsberg's  Succession,  ment  of  their  debts.  No  coercive  sale 
I  La.  Ann.  340.  for  debt  can  be  lawfully  made  in  the 

Nebraska,  —  Kearney  Land,  etc.,  Co.  absence  of  this  valuation.     The  statute 

V,  Aspinwall,  45  Neb.  601.  forbids  it;  and  it  was  not  intended  (hat 

Ohio,  —  Stall  V,   Macalester,  9  Ohio  its  place  should  be  supplied  by  testi- 

19;  Wiles  V.  Baylor,  i  Ohio  509.  mony  given  after  the  sale  and  heard 

United     States,  — Collier    v,     Stan-  upon  the  question  of  its  confirmation." 

brough,  6  How.  (U.  S.)  15.     This  was  8.  Hall  v,  Craig,  125  Ind.  523,  con* 

a  case,  however,  which  discussed  the  struing  Act  of  March  5,  1883,  Elliott's 

appraisement  law   in   so  far   only  as  Supp.,  §  2143. 

it   related  to  the  law  of  the   state  of  4.  Rev.   Stat.    1881,    §    743,     cl.    2; 

Louisiana.  Mugge    v,   Hel^emeier,   81   Ind.    120. 

In  Crow  V,  State,  23  Ark.  684,  it  was  But  to  come  within  the  provision  of 
held  that  the  appraisement  law  applied  such  statute  the  transfer  must  have 
generally  to  executions  issued  upon  been  decreed  fraudulent  and  an  order 
ludgments  in  personam  and  in  rem,  of  sale  issued  providing  for  a  sale  with- 
in Cox  r.  Bird,  88  Ind.  142,  a  sale  of  out  appraisement.  Milburn  v,  Phil- 
property  upon  a  judgment  for  the  en-  lips,  136  Ind.  680,  rehearing  denied  in 
forcement  of  a  ditch  assessment  was  36  N.  E.  Rep.  360;  Shirk  v,  Wilson,  13 
held  to  come  under  the  provisions  of  Ind.  T29. 
the  statute  requiring  appraisement.  5.  Mugge  v,  Helgemeier,  81  Ind.  120; 

In  Davis  v,  Campbell,  12  Ind.  192,  Robinson  v.  Bush,  17  Ind.  517;  Shirk 
it  was  held  that  not  only  could  the  v,  Wilson,  13  Ind.  129;  Clark  v,  Wat- 
property  not  be  sold  without  appraise-  son,  2  Ind.  400. 

ment,  but  no  valid  offer  of  sale  could  6.  Gantly  v.  Ewing,  3  How.  (U.  S.) 

be  made.  707;  Bronson  v,  Kinzie,  i  How.  (U.  S.) 

In  Graves  v.  Long,   87  Ky.  441,  the  311;    Rawley  v.  Hooker,  21  Ind.  144; 

court  said:  **  E\ridence  that  it  in  fact  Law  v.  Smith,  4  Ind.  56;  Tevis  v.  Doe, 

told  for  a  fair  value,  or  more  than  the  3  Ind.   129;    Rosier  v.  Hale,  10  Iowa 
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taken  effect  will  be  presumed  to  be  subject  to  such  law/  but 
where  the  record  is  silent  as  to  the  date  of  the  contract  a 
decision  of  a  lower  court  affirming  a  sale  without  appraisement 
will  be  sustained;^  such  provision,  however,  does  not  apply  to 
contracts  executed  and  to  be  performed  outside  of  the  state.* 
Ah  appraisement  is  necessary  where  the  judgment  is  founded 
upon  several  counts,  some  of  which  relate  to  contracts  entered 
into  after  the  appraisement  law  was  in  force.*  No  appraisement 
is  necessary  where  lands  are  sold  at  a  judicial  sale  for  the  purpose 
of  division  at  the  instance  of  the  owners.* 

b.  Waiver.  — The  appraisement  may  be  waived  by  a  stipula- 
tion to  that  effect  in  the  contract  upon  which  the  judgment  is 
founded,®  or  by  consent  of  the  debtor,*^  or  by  failing  to  make 
objection  at  the  proper  time.®  But  it  has  been  held  that  a  debtor 
in  failing  circumstances  has  no  right  to  waive  the  appraisement 
laws,*  and  in  Minnesota  it  is  held  that  in  the  sale  of  personal 
property  upon  execution  the  appraisement  cannot  be  waived.** 

470;    Sprott  V.  Reid,  3  Greene  (Iowa)  Co.  v,  Bagley,  19  La.  Ann.  89;  Broad- 

489;  Allen  V,  Parish,  3  Ohio  187;  Rob-  well  v,  Rodrigues,  18  La.  Ann.  68. 

inson  v.  Perry,  4  Tex.  273;  Blakeney  v.  In  Vesey  v.  Reynolds,  14  Ind.  444, 

McCraw,  8  Ark.  200,  holding  the  con-  the  words  in  the  note  upon  which  the 

verse  to  be  equally  true,  viz.,  that  the  judgment     was    obtained,    "  waiving 

repeal  of  an  appraisement  law  does  not  appraisement  laws,"  were  held  to  be  a 

afiect  contracts  then  in  force.  promise  to  pay  the   money  "  without 

1.  Robinson  v.  Perry,  4  Tex.  273.  relief  from  valuation  laws." 

2.  Small  V.  Eby,  9  Ind.  177.  7.  Indiana,  — Stockwell  v,  Byrne,  22 
8.  Hefferlin  v.  Sinsinderfer,  2  Kan.  Ind.  6. 

401;  Hutchins  v.  Barnett,  19  Ind.  15,  Kansas.  — De  Jamette  v.  Vemer,  4Q 

wherein  the  court  said:  "  Where,  how-  Kan.  224. 

ever,  the  contract  involved  in  the  judg-  Louisiana.  — Weber   v.  Gorsuch,  24 

ment  was  executed  and  was  to  be  per-  La.  Ann.  615;  Desplate  v.  St.  Martin, 

formed  without  the  state,  our  law  on  17  La.  Ann.  91. 

the  subject  of  appraisement  could  not  Pennsylvania.  —  Wray  v.    Miller,  20 

enter  into  and  constitute  a  part  of  such  Pa.  St.  iii;  McCleary  v.  Faber,  6  Pa.  St. 

contract;  and  the  result  is,  the  appraise-  476;   Overton  v.  Tozer,  7  Watts  (Pa.) 

ment  law  in   force  at  the  date  of  the  331,  wherein  it  was  held  that  lands  may 

judgment  will  govern  the  sale  on  exe-  be  sold  upon  a^^W/artoj  without  inqui- 

cution."  sition,  with  the  written  consent  of  the 

4.  Babcock  v.  Doe,  8  Ind.  iii,  where  defendant,  filed  either  before  or  after 

a  judgment  was  rendered  on  several  sale. 

notes,  some  of  which  were  executed  be-  8.  Allen    v.    Parish,    3     Ohio    187; 

fore   the  appraisement  law  went  into  Crowell  v.   Meconkey,   5   Pa.   St.  168; 

effect,  and  some  after.     The  property  Sydnor  v.  Roberts,  13  Tex.  598. 

was  sold  without  appraisement,  and  it  In  Allen  v.  Parish,  3  Ohio  187,  it  was 

was  held  that  the  sheriff's  deed  was  no  held  that  wHere  the  objection  of  "no 

evidence  of  title.  appraisement  "  was  not  made  at  the  re- 

6.  Southwick  v.  Greuzenbach,  12  Ky.  turn  of  the  execution  the  purchaser,  if 

L.  Rep.  263,  (Ky.  1890)  14  S.   W.   Rep.  a  stranger,  is  not  affected;  distinguish- 

344.  ing  and  practically  overruling  Patrick 

6.  Indiana.  — Vesey  v.  Reynolds.  14  v.  Oosterout,  i  Ohio  27. 

Ind.  444;  Smith  z'.  Doggett.  14  Ind.  442;  9.  Hiligsberg's     Succession,    i     La. 

Baker  v.  Roberts,  14  Ind.  552;  Harris  Ann.  340. 

V.  Makepeace,   13  Ind.  560;    Deam  z/.  10.  Minneapolis  Threshing  Mach.  Co. 

Morrison,  10  Ind.  368.  v.  Beck,  95  Iowa  725,  construing  Minn. 

Louisiana.  —  New  Orleans  Mut.  Ins.  Code,  §  3100. 
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c.  Effect  of  Failure  to  Appraise.  —  The  great  weight 

of  authority  is  to  the  effect  that  where  the  law  requires  an  ap- 
praisement, a  sale  without  appraisement  is  absolutely  void.* 
There  are  a  few  cases,  however,  which  do  not  go  so  far  as  this.* 

3.  Appraisers — a.  In  General — AttaoUng  VaioAtioii. — Appraisers 
of  property  for  sale  under  an  execution  act  judicially.  Hence  it 
is  held  that  the  value  fixed  by  appraisers  on  property  can  be 
assailed  only  for  fraud,  and  where  the  only  objection  is  that  the 
property  is  appraised  too  low,  its  actual  value  must  so  greatly 
exceed  its  appraised  value  as  to  raise  a  presumption  of  fraud.' 

Appointment  UniiteriaL  —  It  has  been  held  that  the  appointment  of 
an  appraiser  is  not  a  judicial  but  a  ministerial  act.^ 

d.  Qualifications.  —  The  statutes  prescribe  the  qualifications 
of  appraisers,  and  such  statutes  are  mandatory  whether  they 
require  that  the  appraisers  shall  be  freeholders  of  the  town  *  in 
which  the  property  is  situated,  or  of  the  county,*  or  that  they 

1.  ContucHcut.  —  Scripture    v.  John-  possibly  third   persons  cannot  object, 

son,  3  Conn.  2ii.  Chapman  v.  New  Orleans  Gas  Light, 

Iowa, — Maple  v.  Nelson,  31    Iowa  etc.,  Co.,  4  La.  Ann.  153. 

322.  In  Kebniika  a  failure  of  appraisement 

Kentucky.  —  Meddis    v,    Fenley,   98  is  regarded  as  a  mere  irregularity  which 

Ky.  432.  is  cured  by  confirmation.     Neligh   v, 

Missouri,  —  Strouse  v.  Drennan,  41  Keene,  16  Neb.  407. 

Mo.  289.  In  Ohio  an  early  case  holding  such 

Pennsylvania,  —  Gardner  v,  Sisk,  54  sales  absolutely  void,  Patrick  v.  Ooster- 

Pa.  St.  506;  Wolf  V,  Payne,  35   Pa.  St.  out,  i  Ohio  27,  was  practically  over- 

97;  Baird  v.  Lent,  8  Watts  (Pa.)  422.  ruled  by   a  later  decision.      Allen   v. 

United  StaUs.  —  Smith  v.  Cockrill,  6  Parish,  3  Ohio  187. 

WaU.   (U.   S.)  756;     Collier    v,    Stan-  8.  Burkett    v.   Clark,   46   Neb.   466; 

brough,  6  How.  (U.  S.)  14,  considered  Ecklund  v.  Willis,  44  Neb.  129;  Kear- 

otily  with  reference  to  Louisiana  laws,  ney  Land,  etc.,  Co.    v.  Aspinwall,  45 

In  Scripture  zr.  Johnson,  3  Conn.  211,  Neb.   601;    Vought   v.   Foxworthy,  38 

it  was  held  that  in  order  to  transfer  an  Neb.  790;  Sessions  v.  Irwin,  8  Neb.  5. 

equity  or  redemption  by  execution  the  4«  Fox  v.  Hills,  i  Conn.  295. 

execution    must    be    levied    on    such  6.  Mather  v.  Chapman,  6  Conn.  54; 

equity  of  redemption,  which  must  be  Chapman  v.  Griffin,  i  Root  (Conn.)  196, 

appraised,  and  that  a  levy  upon  the  holding  that  the  parties  cannot  waive 

property  mortgaged,  the  title  being  in  such  provisions;   Richmond  v.   Mars- 

the  mortgagee,  was  ineffectual.  ton,  15  Ind.  134. 

3.  In  Indiana  the  decisions  arc  gen-  Where  distinct  tracts    of   land   not 

erally  to  the  effect  that  a  sale  without  adjoining  were  situated  in  adjoining 

appraisement  is  void.     Milburn  v.  Phil-  towns,  the  appointment  of  appraisers 

lips,  136  Ind.  680;  Tyler  v,  Wilkerson.  partly  from  both  towns  was  held  proper, 

27  Ind.  450;    Evans  v,  Ashby,  22  Ind.  under  a  statute  providing  that  apprais- 

Z5;  Indiana  Cent.  R.  Co.  v,  Bradley,  15  ers  should  be  so  appointed  in  case  the 

Ind.  23;  Doe  v.  Craft,  2  Ind.  359;  Doe  real  estate  was  situated  in  adjoining 

V.  Collins,  I  Ind.  24,  wherein  the  sale  towns,  especially  in  view  of  the  fact 

was  held  void  although  the  purchaser  that  no  objection   was  made  for  two 

had   no  actual   notice  of  the    irregu-  years.     Perrin  v.  Reed,  35  Vt.  2. 

larity.     But  one  of  the  later  decisions  6.  Woodman    v.   Smith,  37  Me.  21; 

holds  such  a  sale  voidable,  if  not  void.  Nickerson  v.  Whittier,  20  Me.  223. 

Stotsenburg    v,   Stotsenburg,    75   Ind.  In  State  Bank  v.  Green,  11  Neb.  303, 

538.  it  was  held  that  where  land  is  situated 

In  TiWiiriana  such  sales   were    held  in  two  counties  the  appraisers  must  be 

void.     Stockton  v,  Stanbrough,  3  La.  called  from  the  county  in  which  the 

Ann.  390.     But  it  was  suggested  that  decree  was  obtained. 

15  Volume  XII. 


JUDICIAL  SALES. 

shall  be  householders,^  or  residents  of  the  neighborhood,'  or  that 
they  be  discreet  and  disinterested,*  or  simply  disinterested.^ 
Thus  relatives  of  parties  in  interest  are  disqualified,*  and  an 

inhabitant  of  the  town  cannot  act  upon  an  execution  in  favor 
of  the  town,*  but  where  an  interest  or  relationship  is  so  far 
removed  as  to  raise  no  presumption  of  bias  or  prejudice,  the 
appointment  is  valid.  ^ 

In  Nebraska  L.  &  T.  Co.  v.  Hamer,  riaipe  to  one  of  the  parties  is  oot  "  in- 

40  Neb.  281,  it  was  held  that  where  the  different "  within  the  meaning  of  the 

only  land  held  by  one  of  the  appraisers  statute.     Fox  v.  Hills,  i  Conn.  295. 

was  originally  conveyed  to  him  as  se-  An  uncle  to  the  creditor's  wife  was 

curity  for  a  debt  by  a  deed  absolute  in  held  disqualified  to  act  as  an  appraiser, 

form,  and  subsequently  and  before  he  McKeen  v.  Gammon,  33  Me.  187. 

acted    as   appraiser    he    paid   further  A  tenant  in  common    with  a  jndg- 

money  to  the  grantor  under  an  agree-  ment  debtor  cannot  act.     Cowdrey  v. 

ment  that  the  deed  should  thenceforth  Sheldon,  122  Mass.  267. 

be  treated  as  absolute,  he  was  a  free-  A  son-in-law  of  a  judgment  creditor 

holder.     Rix  v.  Johnson,  5  N.  H.  520;  has  been  held  disqualified.     Wolcott  v. 

Simpson  v.  Coe,  3  N.  H.  85;  Libbey  r.  Ely,  2  Alien  (Mass.)  338. 

Copp,  3  N.  H.  45.  A  brother  of  an  attaching  creditor 

1.  McNamara  v.  Ellis,  14  Ind.  516;  is  not  disinterested  so  as  to  qualify  him 
Gapen  v.  Stephenson,  17  Kan.  613;  to  act  as  an  appraiser.  McGou^^  v. 
Woods  V.  Cochrane,  38  Iowa  484,  dis-  Wellington,  6  Allen  (Mass.)  505. 
Hnguishing  Hill  v.  Baker,  32  Iowa  302,  6.  Boston  v.  Tileston,  ii  Mass.  469. 
which  held  that  the  want  of  a  qualifi-  7.  BxeqptlinM. —  Where,  under  a  stat- 
cation  of  an  appraiser  in  that  he  was  nte,  a  justice  of  the  peace  appointed 
not  a  householder  did  not  vitiate  the  some  of  the  appraisers,  it  was  no  dis- 
sale;  Kutler  v,  Buckhout,  4  Kan.  120,  qualification  that  the  same  justice  acted 
holding  that  under  the  Code  a  house-  as  an  appraiser.  Pendleton  v.  Button, 
holder  need  not  be  a  man  of  family,  3  Conn.  406. 

but    that   it  is  sufficient  if  he  is  the  A  deputy  sheriff  may  properly  act  as 

owner  of  real  property,  and  resides  In  an    appraiser  where   the   property    is 

the  community.  sold  by  the  sheriff  or  another  deputy. 

2.  Woods  V.  Cochrane,  38  Iowa  484,  Sullenger  t^.  Buck,  22  Kan.  28;  Grover 
holding  that  a  person   residing  in   a  v.  Howard,  31  Me.  546. 

town  thirty-five  miles  distant  might  be  Where  a  person  having,  as  adminis- 

**  of    the    neighborhood;"    but  prima  trator.   attached   real   estate,   was  ap- 

facie  he  is  not,  and  if  the  vicinity  of  the  pointed  by  the  debtor  to  appraise  the 

land  is  so  sparsely  settled  as  to  extend  same  real  estate  when  set  off  on  the 

the  neighborhood   to  thirty-five   miles  execution    to  a    previously  attaching 

these  facts  should  be  shown,  and  the  creditor,  it  was  held  that  neither  the 

prima  facie  condition  should   be  thus  debtor  nor  subsequent  attaching  cred- 

rebutted.  itors  could  object  that  he  was  inter- 

8.  Glidden  v.  Philbrick,  56  Me.  222;  ested.     Cutting  v.  Rock  wood,  2  Pick. 

Rollins  e/.  Mooers,  25  Me.  192;   Russ  (Mass.)  443. 

V,  Gilman,  16  Me.  209;  Bradley  v.  Bas-  A  reversioner  has  been  held  not  dis- 

sett,  2  Cush.  (Mass.)  417;  Williams  v.  qualified  to  act  as  appraiser.     Cham- 

Amorjr,  14  Mass.  20.  berlain  v.  Doty,  18  Pick.  (Mass.)  495. 

4.  Fitch  V.  Smith,  9  Conn.  42;  Booth  An  attorney  who  obtained  the  judg- 
V.  Booth,  7  Conn.  350;  Pierce  v.  Strick-  ment  may  act  as  an  appraiser  on  the 
land,  26  Me.  277;  Day  r.  Roberts,  8  theory  that  after  the  judgment  the 
Vt.  414.  connection  of  client  and  attorney  is  not 

5.  BelativM  Bisqnalifled. —  Where  the  presumed  to  continue.  Porter  v, 
wife  of  an  appraiser  was  the  mother  of  Bean,  i  N.  H.  362. 

the  wife  of  the  creditor,  it  was  held  that  Unfriendly  feeling  toward   an  exe- 

such  an  appraiser  was  not  an  indiffer-  cution   debtor   on    the   part   of   those 

ent  freeholder.     Johnson  v.  Hunting-  appointed  to  appraise  does  not  constl- 

ton,  13  Conn.  47.  tute  legal  disqualification.     Briggs  9. 

An  appraiser  who  is  nephew  by  mar-  Green,  33  Vt.  565. 
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c.  Number.  —  Statutes  in  each  instance  fix  the  number  of 
appraisers,  which  is  generally  three.* 

d.  Appointment  —  By  Debtor.  —  The  appointment  of  appraisers 
is  determined  by  statute  in  the  several  states,  and  is  ordinarily 
left  to  the  ojfficer  in  charge  of  the  execution.  Under  some 
jurisdictions  the  debtor  has  the  right  to  appoint  one  appraiser,  in 
which  case  notice  must  be  served  upon  him  to  make  such 
appointment,*  if  the  debtor's  residence  is  such  as  to  make 
service  of  notice  possible.'  The  time  within  which  the  debtor 
must  appoint  an  appraiser  should  be  stated  in  the  notice,^  and  it 
should  otherwise  conform  to  the  execution.*  If  the  debtor  has 
appointed  an  appraiser  no  notice  is  required.*  An  appraiser  may 
be  appointed  by  an  agent  or  attorney,*^  or  by  the  wife  of  the 
debtor,®  or  by  the  guardian  of  a  spendthrift,*  or  by  a  married 
woman.** 

One  of  Two  Judgment  Debton  may  appoint  an  appraiser  if  the  land 
levied  upon  belongs  to  him  or  to  both  of  them,"  but  otherwise  if 
the  land  belongs  solely  to  the  other.** 

Wliere  the  Debtor  Is  IMiqnalifled  from  making  an  appointment  it  is 
provided  in  some  instances  that  a  justice  of  the  peace  residing  in 
the  town  in  which  the  estate  levied  on  lies  shall  make  the 
appointment,**  and   In  others   that  the  officer  holding  the  writ 

It  is  no  disqualification  that  the  ap-  Me.    162;    or  in  parts  unknown,    Ga- 

praiser  is  a   cousin   to  the  plaintiff's  lusha  v.  Sinclear,  3  Vt.  394;  or  out  of 

mother.       Kinsman     v,    Warner,    113  the  state  and  has  no  attorney,  Gilman 

Mass.  347.  V.  Thompson,   11  Vt.   643;    or  in  the 

The  brother-in-law  of  an  officer  may  penitentiary.    Grant     v.    Dalliber,    11 

act  as  an  appraiser.     Brown  v.  Wash-  Conn.  234. 

ington,  no  Mass.  529.  4.  Fitch  v.  Tyler,  34  Me.  463,  holding 

1.  U.  S.  V.  Blade,  2  Mason  (U.  S.^  71;  that  the  time  must  be  reasonable,  but 

Evans  v.  Landon,  6  111.  307;  Perrin  v,  that    it    is    in    the    discretion  of    the 

Reed,  35  Vt.  3;    Baird  v,  Kirtland,  8  officer. 

Ohio  31.  5.  Davis  v.  Hubbs,  8  Blackf.  (Ind.) 

8.  Maine.  —  Boynton    v.    Grant,    5a  184,    wherein   a   notice  of  sale   under 

Me.  320;  Ware  v.  Barker,  49  Me.  358;  execution  without  appraisement  which 

Means  v.  Osgood,  7  Me.  146;  Bugnon  stated  the  judgment  to  be  two  hundred 

V.  Howes,  13  Me.  154;  Howe  v,  Wildes,  and  twenty-five  dollars  and  three  cents, 

34  Me.  566;    Dodge  v.  Farnsworth,  19  when  in  fact  it  was  two  hundred  and 

Me.  378.  fifty-five  dollars  and  three  cents,  was 

Massac husttis.  —  Wolcott    v,    Ely,    3  held  invalid. 

Allen  (Mass.)  338*.  Randall  v.  Wyman,  6.  Foster  v.  Roussel,  3  La.  Ann.  546. 

16  Gray  (Mass.)  334;  Shields  v.  Hast-  7.  Dooley  z'.  Wolcott,  4  Allen  (Mass.) 

ings,  10  Cush.  (Mass.)  247;    Litchfield  406;    Roop  t/.    Johnson,   23   Me.  335; 

V.    Cud  worth,    15     Pick.    (Mass.)    33;  Odiorne  v.  Mason,  9  N.  H.  24. 

Blanchard  v.  Brooks,  12  Pick.  (Mass.)  8.  The  judgment  debtor  being  out  of 

47:    Whitman  v.  Tyler,   8   Mass.  284;  the  state  at  the  time.     Russell  v.  Hook, 

Eddy  V.  Knap,  2  Mass.  154.  4  Me.  372. 

New  Hampshire,  —  Whittier  v,  Var-  9.  Bond  v.  Bond,  2  Pick.  (Mass.)  383. 

ney,  10  N.  H.  391;  Daniels  v.  Ellison,  10.  Munv.  Carrington,  3Root(Conn.) 

3  N.  H.  379.  15. 

8.  ITotioe  Held  Hot  HaoMsary  when  the  11.  Herring  v,  Polley,  8  Mass.  X13. 

debtor  is  out  of  the  county,  Nickerson  12.  Harriman  v,  Cummings,  45  Me. 

w.    Whittier,    90  Me.   333;     Dodge  ».  351;  Herring  v.  Polley,  8  Mass.  113. 

Farnsworth,    19    Me.    378;    Howe    v.  18.  Pendleton  i^.  Button,  3  Conn.  406; 

Reed,   12  Me.   515;  Buck  v.  Hardy,  6  Mather  9.  Chapman,  6  Conn.  54. 
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shall  appoint  for  the  debtor,  ^  or  that  a  curator  ad  hoc  be  appointed 
to  represent  the  defendant.* 

€,  Oath  — GenenUy. — The  statutes  uniformly  require  that  the 
appraisers  shall  be  sworn,'  and  provide  before  whom  the  oath 
shall  be  taken,"*  and  the  form.* 

By  Whom  Adminiitered.  —  The  oath  should  be  administered  in  the 
manner  which  will  best  bind  the  conscience,*  and  an  affirmation  is 
sufficient.''  A  deputy  sheriff  may  administer  the  oath,®  but  not 
in  his  capacity  as  a  justice  of  the  peace.*  A  special  master  com- 
missioner who  has  not  qualified  cannot  administer  the  oath.*® 
The  creditor,  as  a  justice  of  the  peace,  may  swear  the  appraisers.  ** 

A  Teolmioal  Error  in  administering  the  oath  will  not  avoid  the 
sale.** 

f.  Duties  —  view  of  Premiiei.  —  Appraisers  are  usually  required 

1.  Cooper  V.  Bisbee,  4  N.  H.  329;  the  person  thus  affirming  had  consci- 
Parish  v.  Harriman,  3  N.  H.  317;  Ga-  entious  scruples  against  taking  an 
lusha  z/.  Sinclear,  3  Vt.  394;  Nickerson  oath.  See  generally  .  article  Affirma- 
V.  Whittier,  20  Me.  223.     Debtor  refus-  tion,  vol.  i,  p.  377. 

ing,  officer  may    appoint,  Leonard  v,        8.  Copeland  v.   Labatut,  6  La.  Ann. 

Bryant  2  Cush.  (Mass.)  32;  Wadsworth  61;  Lambert  v,  De  Santos,  10  La.  Ann. 

V.  Williams,  100  Mass.  126;  but  not  for  725,  holding  that   where  the  law  pro- 

a   creditor,  Richardson  v.   Payne,   114  vides  that  the  appraisers  shall  be  sworn 

Mass.  429.  by  the   sherifif,  and   further   that    the 

2.  Farrell  v.  Klumpp,  13  La.  Ann.  deputy  sheriff  may  represent  the  sheriff 
311,  holding  that  the  plaintiff  in  execu-  in  all  the  duties  confided  by  law  to  the 
tion  has  no  right  to  procure  the  ap>  latter,  the  oath  may  be  administered 
pointment  of  a  curator  ad  hoc  to  repre-  by  the  deputy. 

sent  the  defendant  in  the  appointment  9.  Bamford  v.  Melvin,  7  Me.  14.     So 

of  an  appraiser,  the  absence  of  the  de-  held  under  a  constitutional  provision 

fendant  or  other  sufficient   cause  not  which   says  that  "  no  person  or  per- 

being  shown.  sons   belonging   to    one   of    those   de- 

8.  U.  S.  V.  Slade,  2  Mason  (U.S.)  71;  partments  [legislative,   executive,  and 

Tweedy  v.  Picket,  i  Day  (Conn.)  109;  judicial]  shall  exercise  any  of  the  pow- 

Stumph  V,  Reger,  92  Ind.  286;  Phelps  ers  properly  belonging  to  either  of  the 

V,  Jones,  91  Ky.  250;  Munroe  v.  Reding,  others,  except  in  cases  herein  expressly 

15  Me.  153;  Sturdivant  z/.  Sweetsir,  12  directed  or  permitted." 

Me.  520;    Phillips  v,  Williams,  14  Me.  10.  Phelps  v.  Jones,  91  Ky.  244,  con- 

411;    Chamberlain    v.   Doty,    18   Pick,  struing  a  special  statute.  But  see  North- 

(Mass.)  495;  State  Bank  v.  Green,  11  western  Mut.  L.  Ins.  Co.  v.  Mulvihill, 

Neb.  303;    Cooper  v.  Bisbee,  4  N.  H.  (Neb.  1898)  74  N.  W.  Rep.  78,  wherein  ii 

329;  Patrick  V.  Oosterout,  i  Ohio  27.  is   held    that    a  master   commissio^jer 

4.  Stumph    V.  Reger,   92    Ind.    286;  may    qualify    the    appraisers    without 

Chamberlain  v.  Doty,  18  Pick.  (Mass.)  himself    having    taken    an    oath;   per 

495;  Howard  v.  Turner,  6  Me.  106.  Harrison,  C.  J. 

6.  Faithfully  and  impartially  to  ap-  11.  Atherton    v.  Jones,  i   N.  H.    3^/13, 

praise  the  lands  of  the  debtor.     Porter  note,  the  statute   not  requiring  him  10 

V.  Bean,  i  N.  H.  362.     That  the  same  be  disinterested. 

is  the  fair  cash  value  thereof  at  the  12.  In  La  Flume  v,  Jones,  5  Neb.  2;}6, 

time,   exclusive   of  liens    and  incum-  it  was  held  that  an  oath  "  impartially  to 

brances.     Stumph   v.   Reger,   92   Ind.  appraise  the  property  to  be  sold,"  i/i- 

286.     Impartially  to  appraise  the  inter-  stead  of  the  '*  interest  "  of  the  defend- 

ests  of  defendants  in  said  lands  and  ants  therein,  as  required   by  the  laws 

tenements  upon  actual  view   thereof,  governing  appraisements  in  Nebraska, 

State  Bank  v.  Green,  11  Neb.  303.  was   not  an  error  for  which    the  sale 

6.  Cooper  v.  Bisbee,  4  N.  H.  329.  should  be  set  aside,  inasmuch  as  there 

7.  Hall  V.  Hoxie,  3  Met.  (Mass.)  251,  could  be  no  interest  greater  than  the 
holding  that  it  need  not  be  shown  that  entire  value  of  the  land. 

18  Volume  XII. 


AFpnisMBMLt.  JUDICIAL  SALES.  AFpniMn. 

by  statute  to  make  the  appraisement  upon  actual  view  of  the 
property.*  This  does  not  require  that  they  should  go  upon  the 
land,*  and  even  a  personal  inspection  is  not  necessary  if  they 
are  acquainted  with  the  property.* 

Beats  and  Profits.  —  In  Indiana  the  rents  and  profits  are  required 
to  be  appraised  prior  to  the  execution  upon  the  land.* 

lienB  and  Iiunimbranoei.  —  The  statutes  of  the  various  states  differ 
with  respect  to  deducting  liens  and  incumbrances  from  the 
appraised  value,*  The  provision  for  deducting  incumbrances 
being  for  the  sole  benefit  of  the  plaintiff,  the  defendant  cannot 
be  heard  to  object  that  such  deductions  were  not  made.®  Where 
the  law  requires  incumbrances  to  be  deducted,  a  sale  is  invalid 
where  the  appraisers,  after  finding  the  value  of  the  property,  pro- 
vide: "  If  there  are  any  liens  they  are  to  be  deducted  from  the 
above  value  \**^  or  where  the  appraisers  deduct  a  balance  omitted 
from  the  decree,^*  and  where  an  adverse  claim  of  title  is  con- 
sidered and  deducted.* 

JolBt  DeMors.  —  Where  an  execution  is  levied  upon  lands  owned 


1.  Pendleton  v.  Button,  3  Conn.  406;  make  such  deduction.  Barber  v. 
Johnson  v,  Carson,  3  Greene  (Iowa)  Tryon,  41  Iowa  349;  Brown  z/.  Butters, 
499;  Hanly  v.  Sidelinger,  52  Me.  138;  40  Iowa  544;  Sargent  v.  Pittman,  16 
Hammatt  v.  Bassett,  2  Pick.  (Mass.)  Iowa  469. 

564;  Bond  V,  Bond,  2  Pick.  (Mass.)  382.  In  MisriMippi  it  has  been  held  to  be 

In    Johnson    v.    Carson,    3    Greene  the  duty  of  the  appraisers  to  ascertain 

(Iowa)  499,  the  court  said:  **  The  valu-  and  deduct  the  amount  of  prior  incum- 

ation    law   directs    the    appraisement  brances.     Doe  f.  Natchez  Ins.  Co.,  8 

'upon  actual  view  of  the  premises  forth-  Smed.  &  M.  (Miss.)  197. 

with  after  such  view.'    Rev.  Stat.  630,  §  In  Vebraska  the  appraisers  ascertain 

3.     It  is  claimed  that  this  '  actual  view  the  amount    of    prior    incumbrances, 

was  essential  to  the  validity  of  the  sale,  which  are  deducted  by  the  sherifif  from 

This  would  be  true  if  such  actual  view  the    real    value    of    the    property    as 

could  be    considered    an    element  of  found  by  the  appraisement.    American 

power,  or  one  of  those  essential  objects  Invest.  Co.  v,  McGregor,  48  Neb.  779; 

to  which  the  law  directs  the  execution  Smith    v.    Foxworthy,    39    Neb.    214; 

purchaser,  as  authority  upon  which  he  Rosenfield  v,  Chada,  10  Neb.  421;  Ses- 

might  rest  his  title.     The  purchaser  is  sions  v,  Irwin,  8  Neb.  5.     And  it  is  the 

only  required  to  look  at  the  judgment,  duty  of  the  appraisers  to  ascertain  the 

the  execution,  and  the  levy  for  evidence  actual  amount  due  upon  liens  and  in- 

of  the  sheriff's  power  to  sell.     If  these  cumbrances,  and  specially  to  enumerate 

are  in  conformity  to  law  prima  facie  the  same.    Rosenfield  v.  Chada,  10  Neb. 

he  is  justified  in  paying  the  price  re-  421 ;  Sessions  v,  Irwin,  8  Neb.  5. 

quired   by  law  for  the  property,  and  In  Kansas  and  Ohio  it  has  been  held 

should  be  protected  in  his  title."  that    the    appraisers   must  value   the 

2.  Bond  V,  Bond,  2  Pick.  (Mass.)  382.  property  without  reference  to  any  liens 
8.  Fourcher  v.  Day,  6  La.  Ann.  60.  or  incumbrances.     Dejarnette  v,  Ver- 

4.  Lytton  v,  Baird,  141  Ind.  446;  ner,  40  Kan.  224;  Baird  v.  Kirtland,  8 
Ragsdale  v.  Mathes,  52  Ind.  495.  Ohio  21. 

5.  In  Indiana  it  is  provided  that  either  6.  American  Invest.  Co.  v.  Mc- 
party  may  furnish  the  sheriff  with  a  Gregor,  48  Neb.  779;  Smith  v.  Fox- 
list  of  the  incumbrances.  Stumph  v.  worthy,  39  Neb.  214;  Craig  v.  Steven- 
Reger,  92  Ind.  286.  son,  15  Neb.  363. 

In  Iowa  the  law  provides  for  deduct-  7.  Stumph  v.  Reger,  92  Ind.  286. 

ing  the  incumbrances,  but  the  decisions  8.  Schultz  v.  Loomis,  40  Neb.  152. 

are  conflicting  as  to  whose  duty  it  is  to  9.  McKeighan  v,  Hopkins,  19  Neb.  33, 

'  19  Volume  XII. 


AnrdHmnt.  JUDICIAL  SALES. 

by  joint  debtors,  it  is  not  necessary  to  appraise  each  one's  share 
separately.* 

A  SaUroAd  must  be  appraised  as  an  entirety.* 

Different  Itemi.  —  Appraisers  will  be  presumed  to  take  into  con- 
sideration  every  thing  which  passes  by  the  levy,  and  it  is  not 
necessary  to  estimate  in  detail  the  value  of  the  different  items 
that  go  to  make  up  the  a^^regate  value.* 

On  D^y  of  lato.  —  Where  the  law  requires  that  the  appraisement 
shall  be  made  on  the  day  of  sale  it  is  not  optional  with  the  officers 
to  disregard  it,* 

SMoid  Appff»itm«At.  —  In  Nebraska  a  second  appraisement  cannot 
be  made  until  the  property  has  been  twice  advertised  and  twice 
offered  for  sale,^  unless  the  first  appraisement  is  vacated  by  order 
of  the  court.* 

g.  Necessity  of  Concurrence.  —  It  has  been  held  that  all 

of  the  appraisers  must  agree,  to  constitute  a  valid  appraisement/ 
but  it  has  been  suggested  that  where  the  required  number  had 
been  appointed  and  all  had  acted,  an  appraisement  by  the  major- 
ity might  be  sufficient;*  and  in  extending  executions  it  is  uni- 
formly held  that  a  majority  appraisement  is  valid,  provided  all  of 
the  appraisers  were  present  and  acted.* 

4  Eetiurn  —  a.  Contents.  —  Where  a  return  upon  appraise- 
ment shows  a  substantial  compliance  with  the  spirit  of  the  law,  it 

1.  Dwinel  V.  Soper,  32  Me.  1x9.  all  the  appraisers;  and  I  am  not  aware 

3.  Ludlow  V,  Clinton  Line  R.  Co.,  i  that  it  has  ever  been  held  that  an 
Flipp.  (U.  S.)  25,  where  the  court  said:  appraisement  by  two  only  is  under 
**  It  is  against  the  declared  policy  of  any  circumstances  valid.  If  the  ap- 
the  state  to  disintegrate  a  line  of  rail-  praisement  be  made  by  all,  though  the 
road  by  a  sale  of  a  portion  of  the  land  certificate  thereof  be  signed  only  by 
over  which  it  runs.  The  whole  road  two,  it  may  be  good  if  a  good  reason  be 
and  the  land  necessary  for  its  opera-  stated  for  the  omission,  such  as  the 
tion,   together  with  the   franchises  of  death  of  the  third  appraiser. '' 

the  corporation   to  maintain  the   rail-  S.  Harrison  v.  Stipp,  8  Blackf.  (Ind.) 

road  and  demand  compensation  for  the  456,  where  the  court  said:    **  The  ap- 

transportation  of  passengers  and  prop-  praisement  in   the   present    case   was 

erty,  must  be  sold,  and  for  the  purposes  made  by  two  appraisers  only,  selected 

of  the  sale,  such  property  is  to  be  con-  by  the  sheriff.     To  render  it  a  valid 

sidered  as  one  tract  of  land,  lying  in  appraisement  under  the  Act  of  1841, 

different  counties,  and  subject  to  ap-  which  required  the  selection  of  three,  it 

praisal  and   the   forms  of   law   usual  should  have  appeared  that  three  had 

m  other  cases   of   a  judicial  sale  of  been  appointed  and  that  that  number 

lands."  had  acted.     If  it  had  so  appeared,  an 

5.  Payne  v.  Farmers*,  etc..  Bank,  29  appraisement  made  by  the  majority 
Conn.  415.  might  have  been  sufficien  t,  but  in  this  in- 

4.  Ayrcs  v.  Duprey,  27  Tex.  593.  stance  there  is  no  reason  to  suppose  that 

6.  Burkett    v.   Clark,   46   Neb.  466;     more  than  two  had  been  appointed." 
Hubbard  v.  Draper,  14  Neb.  500.  9.  McLellan  v.  Nelson,  27  Me.  129; 

6.  Nebraska  L.  &  T.  Co.  v,  Hamer,  Munroe  v.  Reding,  15  Me.  153;  Phillips 
40  Neb.  281;  Hubbard  v.  Draper,  14  v,  Williams,  14  Me.  411;  Moffitt  v. 
Neb.  500.  Jaquins,  2  Pick.  (Mass.)  331;   Barrett 

7.  U.  S,  r.  Slade,  2  Mason  (U.  S.)  71,  v.  Porter,  14  Mass.  143;  Whitman  v. 
where  the  court  said:  "  The  act  re-  Tyler,  8  Mass.  284;  Hopkins  v.  Hay- 
quires  the  appraisement  to  be  made  by  wood,  36  Vt.  318. 
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is  sufficient  to  sustain  such  appraisement.^  When  the  defendant 
IS  entitled  to  notice  of  appraisement  the  return  must  show  that 
such  notice  was  given,  but  the  mode  of  giving  such  notice  need 
not  be  stated.*  It  must  clearly  appear  by  whom  the  appraisers 
were  appointed,*  and  when  an  officer  appoints  an  appraiser  for 
the  debtor  the  reason  therefor  should  appear  in  the  return.* 
Further,  it  must  appear  from  the  return  that  the  appraisers 
chosen  were  qualified  to  act  as  such,*  and  that  they  were  properly 
sworn.* 

1.  Paine  v.  Spratley,  5  Kao.  525.  choose  an  appraiser  was    held    suffi- 
A  return  to  the  appraisement  which    cient  because  by  implication  it  alleged 

states  that  the  appraisers  were  sum-  that    he    had    notice:     Blanchard    v, 

mooed  by  the  sheriff  and  sworn,  and  Brooks,  za  Pick.  (Mass.)  47. 

to  which  the  appraisers   signed  their  8.  Harriman  v.  Cummings,  45  Me. 

names    under    seal,    attested    by    the^  351;  Banisters.  Higginson,  15  Me.  73; 

sheriff,  is  properly  executed,  and,  in  an'  Cogswell  v.  Mason,  9  N.  H.  48. 

ejectment  by  a  purchaser  at  an  execu-  A  Xfltom  that  the  Appimii«ri  Were  Ap- 

tion  sale,  evidence  is  not  admissible  to  pointed  by  an  Agmt  or  Attorney  is  suffi- 

attack  a  return  which  on  its  face  ap-  cient,  and  implies  authority  on  tbe  part 

pears  sufficient.     Gudger  v.  Penland,  of  such  agent  or  attorney.     Roop  v, 

118  N.  Car.  832.  Johnson,    23    Me.    335;     Chappell    v. 

Where  the  return  is  silent  as  to  the  Hunt,  8  Gray  (Mass.)  427. 

subject  of  appraisement,  it  is  presumed  4.  Johnson  v.  Huntington,  13  Conn, 

that  the  officer  did  his  duty  and  that  47;  Fitch  v,  Tyler,  34  Me.  463;  Keen 

such  appraisement  was  made.     Hale  t^.  v.  Briggs,  46  Me.   467;  Thompson  v. 

Talbott,  86  Ind.  447.  Oakes,    13    Me.    407;    Sturdivant    v. 

That  the  return  states  that  the  prop-  Sweetsir,  12  Me.  520;  Smith  v.  Keen, 

erty  was  sold  to  the  highest  bidder,  does  26  Me.  411;  Nickerson  t/.  Whittier,  20 

not  admit  the  inference  that  there  was  Me.  223;    Bugnon  v.  Howes,   13  Me. 

no  appraisement,  but  the  appraisement  154;    Dewey  v.  Tobey,  126  Mass.  93; 

may  be  proved.     Thurston  v.  Barnes,  Brooks  v.  Norris,  124  Mass.  172;  Ran- 

10  Ind.  289.  dall  v.  Wyman,   16  Gray  ^Mass.)  334; 

Where  an   appraisement  was  made  Dooley  v.  Wolcott,  4  Allen  (Mass.)  406; 

before  the  passage  of  an  act  making  Shields  v.   Hastings,  10  Cush.  fMass.) 

the  return  of  the  sheriff  a  part  of  the  rec-  247 ;  Leonard  p.  Bryant,  2  Cush.  (Mass.) 

ord.  and  the  copy  thereof  was  also  filed  32. 

with  the  clerk  before  the  act  took  effect,  A  return  that  "  the  said  debtor  being 

but  the  sheriff's  return  of  the  appraise-  absent,   I  have  chosen  E.   W.  an  ap- 

ment  in  his  general  return  to  the  exe-  praiser  for  the  debtor,"   was  held  in- 

cution  was  not  made  or  due  till  after  sufficient.     Woodward  v.  Gates,  4  N. 

the  date  of  the   said   enactment,  the  H.  548. 

latter  return  of   the    proceedings,  in-  5.  Johnson  v,  Huntington,  13  Conn, 

eluding  that  of  the  appraisement,  be-  48;   Pierce  v,  Strickland,  26  Me.  277; 

came  part  of  the  record.     Daniels  v.  Williams  v,  Amory,  14  Mass.  20;  Brad- 

McBain,  2  Ohio  St.  407.  ley  v.   Bassett,   2  Cush.   (Mass.)  417; 

Where  a  return  showed  that  the  ap-  Laughlin  v.  Schuyler,  i  Neb.  409;  Day 

praisement   was  made  by  the   sheriff  v.  Roberts,  8  Vt.  413;  Libbey  f.  Copp, 

alone,  but  was  verified  by  the  defend-  3  N.  H.  45. 

ant,  and  w^s  indorsed,  "levied  on  goods  A  return  that  the  appraisers  are  free- 

and  chattels  as  per  inventory  and  ap-  holders  is  not  sufficient  to  satisfy  a 

praisement  annexed, 'Mt  was  held  suffi-  requirement   that   they   be  indifferent 

cient  to  cut  out  subsequent  levies  where  freeholders.     Fitch  v.  Smith,  9  Conn, 

it  appeared  to  be  in  conformity  with  a  43;  Russ  v,  Gilman,  16  Me.  209. 

long-continued  practice  in  the  county.  ^,  Kansas, — Paine    v,    Spratley,    5 

Flinn  v.  Fenniroore,  7  Houst.  (Del.)  262.  Kan.  J25. 

2.  Howe    V,    Wildes,    34    Me.    566;  Maine,  —  Bamford  v,  Melvin,  7  Me. 
Means  v,  Osgood,  7  Me.  146;  Stanton  14;  Howard  v.  Turner,  6  Me.  106. 

V,  Bannister,  2  Vt.  464.  Massachusetts,   —  Chamberlain       v, 

A  return  that  the  debtor  neglected  to    Doty,  18  Pick.   (Mass.)  495 ;  Williams 
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*.  Time  of  Filing.  —  Publication  of  notice  of  sale  cannot 
legally  be  made  until  a  copy  of  the  appraisement  has  been  filed  in 
the  clerk's  office.* 

c.  Amendment.  —  The  appraisers  may  amend  their  return  at 
any  time  before  filing  the  same,*  and  after  filing  when  it  can  be 
done  in  accordance  with  the  truth  and  the  rights  of  third  parties 
have  not  intervened.*  It  has  been  held  that  after  the  lapse  of  a 
number  of  years  such  amendment  cannot  be  made ;  *  nor  will  an 
amendment  be  permitted  if  the  amended  return  would  still  be 
insufficient.* 

5.  Olrjeetionf  and  Irregularitief.  —  A  Xateriai  Wttake  of  the 
appraisers  will  vitiate  the  appraisement,*  but  error  without  prej- 
udice will  not  vitiate  the  sale.''  A  mere  mistake  of  judgment  as 
to  the  value  of  land  will  not  authorize  the  court  to  set  a  sale 
aside.*  In  Nebraska  the  objection  that  the  appraisement  is  too 
low  must  be  made  before  the  sale  occurs,*  except  upon  the 
ground  of  fraud.**  Mere  clerical  errors  or  omissions  will  not 
vitiate  the  sale.** 

V,  Amory«  14  Mass.  20;  Wellington  v.  7.  American     Invest.     Co.    v,    Mc- 

Gale,  13  Mass.  483;  Davis  v,  Maynard,  Gregor,  48  Neb.  779,  wherein  the  prop- 

o   Mass.    242;    Barnard    v,    Fisher,    7  erty  was  misdescribed  in  the  appraise- 

Mass.  71;  Kellenberger  v.  Sturtevant,  ment,    but     the    right    property    was 

II     Cash.    (Mass.)    160;    Leonard    v.  appraised,  and,  further,  the  appraisers 

Bryant,  2  Cash.  (Mass.)  32.  deducted  the  incumbrances  from  the 

New  Hampshire,  —  Porter  v.  Bean,  i  total  value  of  several  pieces  of  prop- 

N.  H.  363;  Ainsworth  z/.  Dean,  21  N.  H.  erty,   appraised  separately,   but    each 

400.  parcel  sold  for  more  than  two-thirds  of 

Ohw, — Patrick  z/.  Oosterout,  I  Ohio  27.  its  appraised  value.     The  misdescrip- 

Vermont.  —  Sleeper  v,  Newbury  Sem-  tion  was  held  not  prejudicial. 

inary,  19  Vt.  451.     A   return  that  the  In  Hubbard  v.  Draper,  14  Neb.  500, 

appraisers   were  sworn   according    to  the  fact  that  the  sale  was  made  after  a 

law  was  held   sufficient.     Eastman  v.  second  and  unauthorized  appraisement 

Curtis,  4  Vt.  616.  was  held  not  an  objection,  in  view  of 

1.  Burkett    v.   Clark,   46  Neb.   466,  the  fact  that  it  conformed  to  a  prior 

overruling  La  Flume  v.  Jones,  5  Neb.  and  valid  one  as  to  the  price  realized. 

256;  Merritt  z'.  Borden,  2  Disney  (Ohio)  And  where  the   premises  were   ap- 

503.  praised  at  $2,500.  and  by  mistake  the 

5.  Pate  V.  Harper,  94  N.  Car.  26.  defendant's  interest  was  appraised  at 
It  was  held  proper,  in  an  execution  only  $143.77,  and  the  property  brought 

sale,  to  amend  the  return  of  the  ap-  at  sale  $1,675,  the  mistake  was  held  not 

praisers  by  incorporating  a  survey  of  prejudicial.     Drew  v,  Kirkham,  8  Neb. 

the  premises  necessary  for  the  proper  477;  Miller  v.  Lanham,  35  Neb.  886. 
location  of  the  same.     Gudger  v.  Pen-        8.  Vallandingham    v.    Worthington, 

land,  118  N.  Car.  832.  85  Ky.  83;  Lawrence  t/.  Edelen,  6  Bush 

8.  Glidden  v,  Philbrick,  56  Me.  222;  (Ky.)  55. 
Harriman  v.  Cummings,  45  Me.  351.  9.  Kebruka    Bole.  —  Overall  v.  Mc- 

4.  An  amendment  was  refused  after  Shane,  49  Neb.  64;  Burkett  v.  Clark, 

the  lapse  of  twenty-six  years,  Russ  v.  46  Neb.  466;  Best  v.  Zutavern,  (Neb. 

Gilman.    16  Me.   209;    and    after   six  1898)  74  N.  W.  Rep.  81;  Kearney  Land, 

years,  when  an  officer  was  out  of  office  etc.,   Co.   v,   Aspinwall,  45  Neb.  601; 

and  had  become  a  party  in   interest,  Ecklund  v.  Willis,  44  Neb.  129;  Smith 

Pierce  v.  Strickland,  26  Me.  277.  v,  Foxworthy,  39  Neb.  21^4 ;  Vought  v. 

6.  Wolcott  V.  Ely,  2  Allen  (Mass.)  338.  Foxworthy,  38  Neb.  790. 

6.  As  a  mistake  in  the  tract  of  land        10.  Kearney  Land,  etc.,  Co.  v.  Aspin- 
levied  on.    Vallandingham  v.  Worth-     wall,  45  Neb.  601. 
ington,  85  Ky.  83.  11.  Vought  t^.  Foxworthy,  38  Neb.  790; 
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Prior  to  Entry  of  Order  of  Sale.  —  It  has  been  held  that  an  appraise- 
ment prior  to  the  entry  of  the  order  of  sale  does  not  invalidate 
such  sale.* 

Xaterial  Variaaoe.  —  If  an  appraisement  is  fairly  susceptible  of  two 
interpretations,  and  the  variance  is  material,  it  will  be  set  aside.* 

Joint  Owners.  —  Where  an  entire  estate  is  appraised  as  the  prop- 
erty of  the  debtor  when  in  fact  he  was  the  owner  of  an  undivided 
portion  only,  the  appraisement  is  valid  as  to  such  debtor's  undi- 
vided portion.' 

An  Irregnlar  Appraisement  may  be  set  aside  and  a  new  one  ordered, 
and  at  the  same  time  a  restraining  order  issued  because  of  such 
irregular  appraisement  may  be  dissolved.* 

An  Appraisal  and  Sale  of  an  Entire  Traet  of  land  under  a  judgment  for 
the  sale  of  so  much  of  the  land  as  is  necessary  to  pay  the  instal- 
ment  due  will  not  prevent  the  court  from  ordering  another  sale 
of  the  land  to  pay  the  balance  when  matured,  if  the  debtor  him- 
self purchased  the  land  on  the  first  sale,  knowing  that  the  judg- 
ment did  not  cover  the  unmatured  part  of  his  debt.* 

Collateral  Attack. — The  fact  that  there  was  an  entire  failure  of 
appraisement  cannot  be  taken  advantage  of  collaterally ;  •  nor 
can  a  return  of  an  appraisement  sufficient  on  its  face  be  attacked 
collaterally.'' 

Improvements  of  Prior  Pnrohaser.  —  It  is  not  a  sufficient  objection  to 
an  appraisement,  that  improvements  made  by  a  purchaser  under 
a  prior  sale,  which  was  set  aside,  were  not  included  in  such 
appraisement.® 

IZ.  Notice  op  Sale  —  1.  Necessity  of  Notice  —  a.  In  General. 
—  The  statutes  of  the  various  states  prescribe  the  notice  to  be 
given,  and  under  every  kind  of  judicial  sale  such  notice  is  in 
general  imperative.* 

Moore  v,  Wingate,  53  Mo.  398,  where  7.  Gudger  v.  Penland,  118    N.  Car. 

it   was  held   Uiat  a    mistake   in   date  832;  Welch  v,  Welch,  loi  N.  Car.  565; 

might  be  corrected  or  proved  by  ex-  Burton  v.  Spiers,  87  N.  Car.  87;  Spoon 

trinsic  evidence.     McVeyv.  McVey,  51  v.  Reid,  78  N.  Car.  244. 

Mo.   406,  where  it  was  held  that  the  S.  State  Bank  v.  Green,  11  Neb.  303. 

failure  to  append  the  signatures  to  an  9.  Tracy    v.    Roberts,   88    Me.   310, 

appraisement  in   which    the    affidavit  where  a  guardian's  sale  was  held  void 

was  made  and  signed  by  the  appraisers  by  reason  of  the  failure  to  give  notice 

was  a  sufficient  compliance   with  the  of  such  sale.     Mechanics'  Bank  v.  Pitt, 

statute.  44  Mo.  364  an  execution  sale;  Glenn 

1.  Noland  v,  Barrett,  122  Mo.  181,  v.  Wootten,  3  Md.  Ch.  514,  trustee's  sale 
an  administrator's  sale.  under  decree;  Burton  v.  Wolfe,  4  Harr. 

2.  Ohio  L.  Ins.,  etc.,  Co.  v,  Goodin,  (Del.)  221,  where  the  court  set  aside 
10  Ohio  St.  557.  both   a    sale   and    inquisition   on   the 

8.  Glidden  v,  Philbrick,  56  Me.  222;  ground  of  want  of  legal  notice  either  of 

Swanton  v.  Crooker,  49  Me.  455.  the  inquisition  or  of  the  sale;  Bailey 

4.  Thompson  v.  Bragg,  32  Ind.  482.  v.  Bailey,  9  Rich.  Eq.  (S.  Car.)  392,  a 

6.  Wheeler  v.  Bleakley,  (Ky.  1896)  35  commissioner's  sale    Loyd  v,  Anglin, 

S.  W.  Rep.  1031.  7  Yerg.   (Tenn.)  428,   where  a  statute 

6,  Bell  V,  Green,  38  Ark.  78;  Noland  expressly  declaring  that  all  sales  made 

V.    Barrett,    122    Mo.    181;    Neligh  z/.  without  the  notice  prescribed  shall  be 

Keene,  16  Neb.  407.  void  was  sustained. 
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d.  Waiver,  —  It  has  been  held  that  the  advertising  of  property 
previous  to  its  sale  on  execution  is  for  the  benefit  of  the  debtor 
and  to  protect  his  rights ;  and  that  he  may  waive  the  same  and  a 
valid  sale  be  made  without  advertisement ;  *  and  further,  that  a 
debtor  may,  by  his  conduct,  waive  such  advertisement.*  Where 
personal  notice  is  required  to  be  given  to  the  defendant  in  exe- 
cution such  notice  may  be  dispensed  with,  either  by  express 
waiver  '  or  by  the  conduct  of  the  defendant."*  Where  the  capacity 
to  sell  does  not  exist  in  the  execution  debtor  he  cannot  waive 
the  advertisement.*  And  the  waiver  of  such  advertisement 
may  be  refused  where  the  rights  of  other  creditors  would  be 
prejudiced.* 

c.  Failure  of  Notice  —  Effect.  —  The  statutes  and  de- 

cisions  of  the  various  states  are  not  in  harmony  as  to  the  effect 
of  the  sale  where  there  has  been  a  failure  of  notice  as  required  by 
law.  Under  some  jurisdictions  the  title  of  the  property  so  sold 
is  held  good,  and  the  remedy  is  against  the  officer  in  damages  for 
the  failure  to  give  such  notice.^    In  some  cases  it  is  held  that 

1.  SzprtM     WaiTor.  ^^  Huffman     v.  to  it  and  notify  the  bidders  that  he  has 

Gaines,     47     Ark.    226;     Howard    v,  not  had  the  notice,  he  shall  be  bound 

Schmidt,  29  La.  Ann.  129;  Burroughs  by  his  silence    *    *    *    is  going  too  far. 

V.  Wright,  16  Vt.  620.  It  is  enough,  in  my  opinion,  to  hold  the 

S.  ImpU«d  WalTtr.  —  Where  a  debtor  sale  valid  if  he  shall  actually  promote 

suffers  the  execution  to  be  satisfied  and  it  or  consent  that  it  may  be  made  —  his 

accepts  the  surplus  of  the  proceeds  of  mere  silence  is  not  sufficient." 

the  sale  and  retains  it  after  notice  of  an  6.  Esneault  v.  Cooley,   16  La.  Ann. 

irregularity  in  the  notice  of  the  sale,  165,  where  the  court  said:  "The husband 

he  waives  such  irregularity.     Huffman  and  wife  could  not  sell  the  total  prop- 

V,  Gaines,  47  Ark.  226.  erty  without  the  authority  of  justice. 

By  appointingan  appraiser  the  debtor  and  as  a  consequence  they  could   not 

cures  any  defect  in  the  advertisement  waive  the  formalities  required  by  law 

of  a  judicial  sale.     Howard  v.  Schmidt,  for  a  forced  sale.     Hence  the  waiver  of 

29  La.  Ann.  129.  the  advertisement  deprived  the  sale  of 

Where  an  execution  debtor  induced  its  character  of  a  formal  sale." 
a  third  person  to  purchase  property  6.  Eight  of  Waiver  Denied.  —  Gibbs 
previously  sold  under  a  defective  notice  v.  Neely,  7  Watts  (Pa.)  305,  where  an 
of  sale,  it  was  held  that  he  had  waived  agreement  between  an  execution  cred- 
his  right  to  take  advantage  of  such  itor  and  the  debtor  that  personal  prop- 
defective  notice.  M'Clure  v.  M'Cor-  erty  levied  on  should  be  sold  on  notice 
mick,  5  Blackf.  (Ind.)  129;  McCormick  less  than  that  required  by  the  statute 
V.  Wheeler,  36  111.  114.  was  held  to  be  fraudulent  and  void  as 

8.  Personal  Hotiee.  — Carney  v.  Car-  to  any  other  creditor  with  an  execution 

ney,  10  Yerg.  (Tenn.)  491;  Richards  t/.  levied    subsequently   upon   the    same 

Meeks,  II  Humph.  (Tenn.)  455;  Noe  f.  property.     Hiligsberg's    Succession,   i 

Purchapile,  5  Yerg.  (Tenn.)  215.  La.  Ann.  340,  where  it  was  held  that  a 

4.  Carney  V.  Carney,  10  Yerg.  (Tenn.)  debtor    under    failing    circumstances 

491,   where   the  court  said:    "  As  the  could  not  waive  any  of  the  formalities 

notice  required  bylaw  is  for  his  benefit,  required  by  law. 

he  may  waive  his  right  to  require  it.  7.  Beuedy      Agalnit     Offioer  —  Cali- 

And  if  he  should  do  so,  either  by  ex-  forma.  —  Smith  v.  Randall,  6  Cal.  47; 

press    words    or    by  acts  equivalent  Harvey  v.  Fisk,  9  Cal.  94. 

thereto,    he    shall  not  afterwards   be  Gearp'a.  —  Johnson  v,  Reese,  28  Ga. 

heard  to  say  he  had  not  the  notice  re-  353;  Hendrick  v,  Davis,    27  Ga.   167; 

QUired  by  law.     But  to  say  that  if  the  Brooks  v.  Rooney,  11  Ga.  423. 

defendant  in  an  execution  is  present  at  Indiana,  —  White    v.   Cronkhite.  35 

the  sale  of  his  land  and  does  not  object  Ind.  483. 
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the  sale  is  absolutely  void/  and  uniformly  that  the  sale  will  be 
set  aside  upon  motion  made  in  seasonable  time.*  It  has  also 
been  held  that  a  failure  of  notice  will  not  invalidate  a  sale  to  an 
innocent  purchaser.* 

d.  Defective  Notice  —  Effect.  —  The  eflfect  of  a  defective 

notice,  as  well  as  a  failure  of  notice,  cannot  be  positively  stated, 
owing  not  only  to  the  conflicting  decisions  in  different  jurisdictions, 
but  also  to  different  decisions  in  the  same  jurisdictions.  Some 
decisions  would  seem  to  hold  that  a  material  defect  in  the  adver- 
tised notice  renders  a  sale  absolutely  void,*  but  the  weight  of 
authority  would  seem  to  be  that  an  innocent  purchaser  is  not 
affected  by  any  irregularity  or  omission  in  the  advertisement,' 

Kentucky^  —  Lawrence    z/.   Speed,   2  more  than  two  hundred  dollars,  in  ad- 
Bibb  (Ky.)  401.  dition  to  such  other  damages  as  the 

Massachusetts.  —  Whitaker   v,   Sam*  party  may  have  sustained,  to  be  re- 

ncr.  7  Pick.  (Mass.)  551.  covered  from  the  sheriff,  or  from  him 

Texas.  —  Morris     v.     Hastings,    70  and  his  sureties,  in  an  action  on  his 

Tex.  «6.  official  bond.*' 

In  Smith  v.  Randall,  6  Cal.  50,  the  1.  Hobart  v,  Upton,  2  Sawy.  (U.  S.) 
court  said:  '*  It  has  been  often  decided  302,  a  guardian's  sale;  Hughes  v. 
that  the  provisions  of  statutes  similar  Watt,  26  Ark.  228;  Thomas  v.  Le  Bar- 
to  ours  with  respect  to  levy  and  notice  ron,  8  Met.  (Mass.)  355 ;  Den  v.  Phil- 
of  sale  under  execution  are  merely  hower,  24  N.  J.  L.  796:  Bailey  v. 
directory,  and  the  failure  of  the  officer  Bailey,  9  Rich.  £q.  (S.  Car.)  392. 
to  comply  with  the  requirements  of  the  2.  Moreland  v.  Bowling,  3  Gill  (Md.) 
law,  in  this  respect,  would  not  vitiate  500:  Mechanics'  Bank  v.  Pitt,  44  Mo. 
such  sale,  but  the  party  aggrieved  by  364. 

his  neglect  is  left  to  his  remedy  by  an  8.  Huffman  v.  Gaines,  47  Ark.  226; 
action  against  the  officer.  Webber  z^.  Hanks  7.  Neal,  44  Miss.  212;  Natchez 
Cox,  6  T.  B.  Mon.  (Ky.)  111 ;  Hayden  v.  Minor,  10  Smed.  &  M.  (Miss.)  246. 
V,  Dunlap,  3  Bibb  (Ky.)  216.  This  4.  For  various  special  instances  of 
rule  is  founded  in  justice  and  sound  defective  notice,  see  the  various  sub- 
policy."  divisions  under  this  head.     See  also 

In  Brooks  v,  Rooney,  11  Ga.  428,  the  Wellman  v.  Lawrence,  15  Mass.  326, 

court  said:    '*  We  believe  this  to  be  where  an  administrator's  sale  adver- 

sound  doctrine,  and  that  although  the  tised  to  be  held  on  Friday  the  17th, 

failure    in    the    performance    of    the  whereas  in  fact  Friday  was  the  i6th, 

sheriff's  duty  might  subject  him  to  an  was  held   void;    Stoffel  v.  Reiners,  3 

action,  in  which  he  would  be  compelled  Mo.  App.  33,  where  a  misdescription 

to  indemnify  the  owner  of  the  land  in  the  advertisement  was  held  to  vitiate 

which  might  be  irregularly  sold,  or  the  the  sale;    Breese  v.   Bange,  2  £.    D. 

creditor  to  the  extent  of  the  injury  re-  Smith  (N.  Y.)  474,  where  a  leasehold 

ceived  by  such  sale,  yet  it  would  not  interest  of  more  than  five  years  was 

destroy  the  title  of  the  purchaser,  who  advertised  as  in  the  case  of  personal 

has  a  right  to  presume  that  a  public  property,  and  the  sale  was  held  to  be 

officer,  known  to  possess  the  power  to  void;  CoIHns  v.  Smith,  57  Wis.    284, 

sell,  has  taken  every  previous  step  re-  where  an  execution  sale  was  held  void 

quired  of  him  by  the  law  under  which  because  the  time  of  publication  was 

he  sells."  insufficient. 

In  White  v,  Cronkhite,  35  Ind.  485,  In  Texas  Sav.  Loan  Assoc,  v,  Seitzler, 
the  court  said:  "Carrying  out  this  12  Tex.  Civ.  App.  551,  the  name 
theory  of  the  law,  the  legislature  has  "  Stezler  "  for  "  Seitzler  "  was  held  in- 
provided  that  any  sheriff  who  shall  sell  sufficient,  and  the  omission  to  state  the 
any  real  estate  without  giving  the  pre-  "  addition  "  in  the  description  was  held 
vious  notice  directed,  or  shall  sell  the  to  nullify  the  sale, 
same  otherwise  than  in  the  manner  6.  Arkansas,  — Steward  v,  Petti- 
|>iescribed,  shall  forfeit  and  pay  to  the  grew,  28  Ark.  373;  Files  v.  Harbison, 
party  injured  not  less  than   ten  nor  29  Ark.  307. 
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and  further  that  the  requirement  as  to  notice  is  merely  directory, 
does  not  render  the  sale  void,  and  cannot  be  taken  advantage  of 
in  collateral  proceedings.*  The  insufficiency  of  an  advertisement 
under  which  another  sale  was  attempted  but  not  made  will  not 
invalidate  a  subsequent  sale  under  a  proper  advertisement* 

e.  Notice  of  Adjournment.  —  General  rules  applicable  to 
notice  of  sale  apply  to  notice  of  adjournment,  but  the  manner  of 
giving  such  notice  of  adjournment  varies  in  different  jurisdic- 
tions. It  has  been  held  that  upon  the  failure  of  a  purchaser  to 
comply  with  his  bid  the  property  may  be  resold  within  legal 
hours  on  the  same  day  without  re-advertising,'  and  that  an 
adjournment  of  one  day  would  not  render  a  sale  void,  but  only 
voidable  by  proper  proceeding  in  apt  time  *  So  it  is  held  that 
notice  of  adjournment  may  be  made  by  proclamation  at  the  time 
of  the  sale,*  but  if  it  appears  that  prejudice  has  resulted,  the  sale 

Illinois.  — Osgood  v,  Blackmore,  59  35  S.  Car.  409;  Maddox  v,  Sullivan,  2 

111.  261.  Rich.  Eq.  (S.  Car.)  4. 

Indiana.  —  Armstrong  v,  Jackson,  i  Texas.  —  Thulemeyer  v,    Jones,   37 

Blackf .  (Ind.)  209.  Tex.  560. 

Iowa.  —  Cooley  v.  Wilson,  42  Iowa  Canada.  —  Lee  v,   Howes,  30  U.  C. 

425.  Q.  B.  292;  Osborne  v.  Kerr,  17  U.  C. 

Kentucky.  —  Kilby  v.  Haggin,  3  J.  J.  Q.  B.  134. 

Marsh.  (Ky.)  208.  In  Nott  v.  C.  T.  Sampson  Mfg.  Co., 

Mississippi.  —  Natchez  v.  Minor,   10  142  Mass.  479,  a  query  was  raised  in  a 

Smed.  &  M.  (Miss.)  246.  guardian's  sale  under  a  license  of  the 

Missouri.  —  Mitchell     v.     Nodaway  Probate  Court  as  to  whether  or  not  a 

County,  80  Mo.  257;  Draper  v.  Bryson,  defective  notice  renders  the  sale  void. 

17  Mo.   71;    Curd  V.  Lackland,  49  Mo.  The  case  was  disposed  of  by  confirma- 

451.  tion  in  an  equitable  proceeding  under 

New    York.  —  Wood    v.   Morehouse,  a  special  statute. 

45  N.  Y.  368.  In  McNair  v.  Hunt,   5   Mo.   301,  the 

North  Carolina.  —  Dula  v.  Seagle,  98  question  as  to  the  sufficiency  of  the  no- 

N.  Car.  458.  tice   arose   under  an  interpretation  of 

1.  Alabama.  —  Holly  v.  Bass,  68  Ala.  the  Spanish  laws,  and  it  was  held  that 

206.  a  defective  notice  would  not  render  the 

California.  —  Frink  v.  Roe,  70  Cal.  proceeding  void,    and   the  validity  of 

296;  Harvey  v.  Fisk,  9  Cal.  94.  the  sale  could  not  be  questioned  in  a 

Georgia.  —  Johnson  v.  Reese,  28  Ga.  collateral  suit. 

353.  In  Thulemeyer  v.  Jones,  37  Tex.  560, 

Illinois.  —  Pollard  v.  King,  63  111.  36;  it  was  held,  under  an  act  providing  for 

Moffitt  V.  Moffitt,  69  111.  641.  an  "  official  journal,"  that  the  failure 

Kansas.  —  Rounsaville  v.  Hazen,  33  to  advertise   in   such  journal  did  not 

Kan.  71.  render  the  sale  void. 

Louisiatw.  —  McMicken  v.  Morgan,  8.  Empkie  v.  McLean,  15  Neb.  629. 

9  La.  Ann.  208.  8.  Humphrey  v.  McGill,  59  Ga.  649. 

Massachusetts.  —  Nott  v.  C.  T.  Samp-  4.  Jackson  v.  Spink,  59  111.  404. 

son  Mfg.  Co.,  142  Mass.  479.  6.  Maine.  —  Wilson  v.  Buckman,  71 

Mississippi.  —  Bland    v.   Muncaster,  Me.  545. 

24  Miss.  62;  Minor  v.  Natchez,  4  Smed.  New  Jersey.  — Allen  v.  Cole,  9  N.  J. 

&  M.  (Miss.)  602.  Eq.  286;  Coxe  v.  Halsted,  2  N.  J.   Eq. 

Missouri. — Hendrickson  v.  St.  Louis,  311. 

etc.,   R.   Co.,  34  Mo.   188;    McNair  v.  New  York. — La  Farge  «/.  VanWagc- 

Hunt,  5  Mo.  301.  nen,  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Nebraska.  —  Nebraska  L.  &  T.  Co.  v.  54. 

Hamer,  40  Neb.  281.  North  Carolina.  —  Wade  v.  Saunders, 

South  Carolina^  — Ex  p,  Alexander,  70  N.  Car.  270. 
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will  be  set  aside.*  On  the  contrary,  it  has  been  held  that  an 
adjournment  of  a  sale  necessitates  notice  de  novo? 

2.  Personal  Notice  —  When  Beqnired.  —  Statutory  enactments  in  a 
number  of  the  states  require  that  personal  notice  of  the  time  and 
place  of  sale  shall  be  given  to  the  defendant  if,  under  some  juris- 
dictions, he  be  a  resident  of  the  county ;  *  in  others,  if  he  is  in 
actual  occupation  or  possession  of  the  premises;*  and  in  still 
others,  if  the  officer  shall  find  the  debtor  within  his  precinct.* 

Where  a  Debtor  Cannot  Be  Found,  it  is  sometimes  provided  that  notices 
may  be  left  at  his  last  and  usual  place  of  abode ;  •  and  in  other 
jurisdictions,  that  if  service  cannot  be  made  upon  the  defendant, 
the  same  shall  be  had  upon  the  tenant  of  the  premises,  if  there 
be  such  tenant.'' 

The  Kanner  in  which  such  notice  shall  be  served  is  not  always 
clearly  stated,  but  in  general  the  statute  must  be  fairly  com- 
plied  with.® 

Tenn€S5ee,  —  Luther  v,  McMichael,  6  when  in  the  immediate  occupancy  of 

Humph.  (Tenn.)  298.  the  party.    It  is  actual  where  the  owner 

In  La  Farge  v.  Van  Wagenen,  14  goes  upon  the  land  to  take  possession, 
How.  Pr.  (N.  Y.  Supreme  Ct.)  54,  an  and  exercises  acts  of  ownership  over 
adjourned  sale  was  sustained,  although  it.  It  is  actual  also  where  one  having 
no  particular  time  of  day  was  named,  the  title  is  in  possession  of  lands  by  his 
The  adjournment,  however,  was  made  tenant,  agent,  or  steward.  2  Bouv.  Law 
necessary  because  of  the  bad  faith  of  Diet.  352,  title  Possession;  Langworthy 
the  defendant,  and  a  notice  of  such  ad-  v,  Myers,  4  Iowa  39;  Wall  v.  Nelson,  3 
journment  appeared  in  one  issue  of  a  Litt.  (Ky.)  398;  Humphrey  v.  Jones,  3 
weekly  paper  in  which  the  sale  had  T.  B.  Mon.  (Ky.)  261;  Bell  v.  Long- 
previously  been  advertised.  worth,  6  Ind.  274;  Speed  v,  Buford,  3 

In  Wade  V.  Saunders,  70  N.  Car.  270,  Bibb  (Ky.)  75.     Constructive  possession 

a  sale  advertised  to  take  place  on  the  is  where  one  claims  to  hold  by  virtue 

first  day  of  the  term,  as  prescribed  by  of  some  title,  without  having  the  actual 

law,  was  held  good,  although  postponed  occupancy,  as  when   the  owner  of  a 

from  day  to  day  for  five  days.  tract  of  land  regulaily  laid  out  is  in 

1.  Chamberlain  v.  Lamed,  32  N.  J.  possession  of  a  part,  he  is  constructively 
Eq.  295,  in  which  case  a  sale  was  ad-  in  possession  of  the  whole.  2  Bouv. 
joarned  from  week  to  week  in  the  office  Law  Diet.  352,  title  Possession.  Under 
o?  the  sheriff,  and  resulted  in  misleading  our  statute  '  all  persons  owning  lands 
the  owner  of  the  property.  not  held  by  an  adverse  possession  shall 

2.  Patten  v.  Stewart,  26  Ind.  395;  be  deemed  to  be  seized  and  possessed 
Givan  v.  Doe,  5  Blackf.  (Ind.)  260.  of  the  same.'     Rev.  Stat.,  §  2207." 

8.  Wolf  V.  Heathers.  4  Harr.  (Del.)  6.  Parker  v,  Abbott,   130  Mass.  25. 

325;  Lewis  V.  Woodall,  4  Houst.  (Del.)  6.  Holmes  v.  Jordan,  163  Mass.  147, 

543.  where  a  return   that  notice  was  given 

In  the  Absence  of  Statutory  Beqnirement  by  serving  the  same  at  the   debtor's 

no    personal   notice   need    be    served,  last  and  usual  place  of  abode  was  held 

Crumpton    v,    Baldwin,    42    111.    165;  sufficient. 

Keene  Five-cent  Sav.  Bank  ».  Marsh,  7.  Lewis  v.  Woodall,  4  Houst.  (Del.) 

31  Kan.  771.  543;   Wolf  v.  Heathers,  4  Harr.  (Del.) 

4,  Jensen  v.  Woodbury,  16  Iowa  515;  325. 

Christian  v,   Mynatt,   ii    Lea  (Tenn.)  8.  Whether  a  notice  of  sale  of  land 

615;  Lafferty  v.  Conn,  3  Sneed  (Tenn.).  by  depositing  a  letter  in  ihe  post-office, 

221:    Farquhar  v.   Toney,    5    Humph,  addressed  to  a  defendant  residing  out 

(Tenn.)  502;   Fleming  v.   Maddox,  30  of  the  county  but  within  the  state,  is  a 

Iowa    239,     where     the    court     said:  lawful  notice,  was  raised  but  not  de- 

•*  There  are  two  kinds  of  possession  of  cided  in  Burton  v.  Wolfe,  4  Harr.  (Del.) 

real    property    known   to    the    law  —  221. 

actual  and  constructive.     It  is  actual  Notice  served  upon  the  administrator 
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Bftet  of  Eailnxo  to  GIto.  —  The  decisions  as  to  the  effect  of  a 
failure  to  give  notice  as  required  by  the  statute  are  conflicting. 
It  has  been  held,  however,  that  such  requirement  is  merely  direc- 
tory ;  *  and,  on  the  other  hand,  that  the  failure  to  give  such 
notice  is  sufficient  ground  for  setting  the  sale  aside.* 

The  Kotioo  Xut  Be  of  tlio  Putioiilar  Ue  in  question,  and  cannot  be 
supplied  by  notice  of  a  previously  advertised  sale  which  did  not 
take  place.* 

Waiyer.  —  The  place  of  sale  must  be  specified,  and  the  mere 
presence  of  the  defendant  at  the  sale  will  not  constitute  a  waiver.* 
Nor  will  acquiescence  and  silence  on  the  part  of  the  defendant 
constitute  a  waiver.' 

3.  By  Posting.  —  Under  statutes  requiring  the  notice  of  sale  to 

has  been  considered  sufficient  without  Code  (1876).      It  can   stand   upon   no 

notice  to  the  heirs  of  a  deceased  debtor,  higher  ground   than   a  failure  of  the 

under  a  statute  requiring  that  notice  be  sheriff  to  advertise  the  sale  of  lands 

given  to  the  debtor.    Atkins  v.  Saw-  levied  on,  and  this,  as  often  held,  is  a 

yer,  i  Pick.  (Mass.)  351.  mere    irregularity,    not    vitiating    the 

A  return  as  follows  was  sustained:  validity  of    the    sale.       A    judgment 

"  I  gave  notice  in  writing  to  the  within-  against     the     owner,     an     execution 

named  judgment  debtor  of  the  time  thereon,  a  levy,  and  a  sherifif's  deed  is 

and  place  of  sale  by  serving  the  same  all  that  is   requisite.     Ware  v.  Brad- 

at  her  last  and  usual  place  of  abode,  ford,  2  Ala.  676;    Ray  v.  Womble,  56 

and  by  mailing  a  like  notice  to  her  ad-  Ala.  32.     The  precise  point  was  so  de- 

drcss  as  described  in  said  execution,  in  cided  in   Love  v.   Powell,   5  Ala.   58, 

a  securely  sealed  envelope,  fully  pre-  more  than  forty  years  ago,  and  may 

paid."  Holmes  V.  Jordan,  163  Mass.  147.  now  be  regarded  as  a  rule  of  property 

Service  of  notice  is  not  satisfied  by  not  to  be  unsettled." 

putting  one  of  the  notices  of  sale  on  the  8.  Fleming  v.  Maddox,  30  Iowa  239; 

front    door  of  the  shop   used   by  the  Jensen    v,    Woodbury,    16    Iowa    518, 

debtor  on  the  lot  sold,  although  from  where  the  court  said:  '*  Although  the 

the  testimony  it  may  be  probable  that  statute   uses   the   words  '  may  be  set 

the  debtor  saw  the  notice  some  time  aside,'   it  does  not  thereby  invest  the 

before  the  sale.     Richards  z'.  Meeks,  11  District  Court  with  such  discretion  that 

Humph.  (Tenn.)  455.  its  action  cannot  be  reviewed  on  ap- 

Service  by  leaving  a  copy  at  the  peal;  in  other  words,  we  are  inclined  to 
dwelling  house  of  the  defendant  in  his  hold  that  the  language  shall  be  con- 
absence  was  held  sufficient.  Shultz  v.  strued  as  mandatory  rather  than  as  per- 
Elliott,  II  Humph.  (Tenn.)  184.  missive;  and  yet  we  are  not  prepared  to 

Service  upon  the  tenant  or  other  per-  hold  that  in  every  possible  case  within 

son  residing  upon  the  land  was  held  the  letter  of  the  statute,  the  sale  sAa/l 

insufficient  to  satisfy  a  statute  requir-  be  set  aside.     For  instance,  if  it  should 

ing  service  to  be  made  upon  the  de-  be  shown  that  the  execution  defendant 

fendant    in    possession.      Lafferty    v,  had  actual  knowledge  of  the  levy  and 

Conn,  3  Sneed  (Tenn.)  221.  the  time  and  place  of  sale  twenty  dajrs 

1.  Shaffer  v.   Bledsoe,    118   N.  Car.  previjus  to  the  day  fixed,  whereby  the 

279,  where  it  was  held  that  the  return  of  object  of  the   statute   is  fully  met.  it 

the  sheriff  as. to  the  service  or  notice  was  would  be  very  competent  for  a  court  to 

conclusive,  and    the  purchaser's  title  hold  the  case  to  be  not  within  the  stat- 

nnder  the  sheriff's  deed  was  sustained,  ute." 

White  V.  Farley,  81  Ala.  565,  where  8.  Prater     v,     McDonough,    7    Lea 

the  court  said:  "  The  same  is  true  as  (Tenn.)  670. 

to  the  alleged  failure  of  the  sheriff  to  4.  Hinson  v,  Hinson,  5  Sneed  (Tenn.) 

give  personal  notice  of  the  levy  to  the  322. 

defendant  in    execution,   who  is   the  6.  Carney  v,  Carney,  10  Yerg.  (Tenn.) 

complainant  in  the  present  bill,  as  re-  491,   overruling   Noe   v.  Purchapile,    5 

quired  of  him  by  section  3195  of  the  Yerg.  (Tenn.)  2x5. 
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be  made  by  posting  one  or  more  notices,  it  has  been  held  that 
such  requirement  is  merely  directory,  and  that  a  failure  to  post 
such  notice  will  not  render  the  sale  void,*  and  that  the  remedy 
is  against  the  sheriff  in  damages  if  any  loss  occurs  by  reason 
thereof.*  Again  it  has  been  held  that  such  a  failure  of  notice  is 
sufficient  ground  to  set  aside  the  sale,*  and  further  that  statutory 
notices  of  a  sale  are  indispensable  to  its  validity.*  No  general  rule 
can  be  given  as  to  what  constitutes  compliance  with  the  statute 
as  to  posting  notices,  but  each  case  must  depend  upon  the  facts 
as  they  appear.*  A  valid  sale  cannot  be  made  where  the  officer 
has  no  jurisdiction  to  post  the  notices  required  by  law.*  Where 
the  statute  requires  that  notice  of  sale  shall  be  given  by  publican 
tion  and  posting,  it  has  been  held  that  publication  alone  is  suffi- 
cient,'' and  also,  to  the  contrary,  that  both  forms  must  be  used.* 
4.  By  Handbills.  —  Provision  is  made  in  some  of  the  earlier 
statutes  for  notice  of  sale  by  handbills,^  and  in  others  notice 
may  be  given  by  handbills  if  there  is  no  newspaper  published 
in  the  county.**^  A  notice  by  handbills  in  a  county  where  a 
newspaper  is  published  is  generally  no  notice  at  all.** 

1.  Joneav.  Planters'  Bank,  3  Humph.  6.  Lewis  v.  Norton,  164  Masi.  sio. 

CFenn.)  76;   Johnson  v,  Reese,  28  Ga.  7.  McCurdy  v.  Baker,  11  Kan.  iii; 

353;  Hendrick  v.  Davis,  27  Ga.  167.  State  v.  Becket,  3  McCord  L.  (S.  Car.) 

9.  Johnson   v.    Reese,    28    Ga.    3S3;  ago;    Parrat    v.   Neligh,   7   Neb.  456; 

Hendrick  v.  Davis,  27  Ga.  167.  Drew  v.  Kirkham,  8  Neb.  477;  Fitch  v. 

8.  Terry  V.  Swinford,  (Ky,  1897)  41  S.  Dunlap,  2  Ohio  78;  Mapp  v.  Thomp- 

W.  Rep.  553;  Rudderow  v.  Dudley,  41  sbn,  9  Ga,  42. 

N.  J.  £q.  61Z,  wherein  a  failure  to  post  8.  Averill  v.  Jackson  City  Bank, 
notices  as  required  by  law  in  a  sale  of  (Mich.  1897)  72  N.  W.  Rep.  15;  Cop- 
land under  partition  was  set  aside  on  meier  v.  O'Neil,  47  Wis.  593. 
condition  that  the  purchaser  be  placed  In  Idaho  the  statute  is  in  the  alterna- 
in  the  same  condition  as  before  the  sale  tive,  and  either  form  may  be  used. 
by  repayment  of  the  purchase.money  OUis  v.  Kirkpatrick,  2  Idaho  976. 
with  interest,  within  twenty  days.  9.  McMichael  v,  McDermott,  17  Pa. 

4.  New  York  Baptist  Union  v.  At-  St.  353. 
welt,  95  Mich.  239,  a  case  in  which  a  10.  Curd  v.  Lackland,  49  Mo.  451; 
sale  under  a  mortgage  foreclosure  was  Walton  v,  Harris,  73  Mo.  489. 
in  question,  and  wherein  the  general  11.  Curd  v.  Lackland,  49  Mo.  451, 
rule  was  laid  down  as  applying  to  all  wherein  it  was  held  that  where  a 
sales  under  a  statute  requiring  notice  stranger  purchased  for  a  good  and  ade- 
of  sale  to  be  posted  in  three  public  quate  consideration  in  ignorance  of  the 
places  in  the  township  where  the  sale  fact  that  notice  was  given  by  handbills 
was  to  be  made.  See  also  Burton  v.  where  publication  was  required,  and 
Wolfe.  4  Harr.  (Del.)  221,  where  the  received  a  deed  good  upon  its  face,  the 
court  said,  as  to  the  advertisements  sale  was  valid,  and  such  stranger  was 
of  sale,  that  the  sheriff  m  ust  be  prepared  protected,  but  not  to  such  an  extent  as 
to  prove  the  putting  up  of  at  least  one  to  give  him  such  an  interest  as  to  en- 
notice  in  each  hundred  of  the  county,  title  him  to  relief  in  equity. 
accordin|^  to  law;  that  the  posting  of  Where  the  publisher  of  the  only 
such  notices  is  expressly  required  by  newspaper  in  the  county  refuses  to 
law,  and  must  not  be  left  in  any  doubt,  publish  a  notice  of  sale,  there  is,  in 

A.  Fox    V,     Tie,    i    La.    Ann.    334;  contemplation  of  law,    no  newspaper 

Averill  V.  Jackson  City  Bank,  (Mich,  published    in    the    county,     and    the 

1897)   72    N.    W.    Rep.    15;    Pollard  v.  alternative  provision  of  the  statute  may 

King.  63  111,  36;    Holmes  V.  Jordan,  163  be  used.     Walton   v.  Harris,   73   Mo. 

Mass.  147;  Austin  v,  Soule,  36  Vt.  651.  489. 

89  Volume  XIL 


Votloo  of  Sale.  JUDICIAL  SALES.  By  PubUoation. 

6.  By  Publication  —  a.  In  General.  —  Statutes  of  the  various 
states  usually  prescribe  that  notice  of  the  sale  shall  be  published 
for  a  definite  length  of  time  in  some  newspaper  published  in  the 
county.^  The  officer  conducting  the  sale  has  the  right  and  duty 
of  selecting  the  newspaper  in  which  such  publication  shall  be 
made,  and  no  one  else  has  any  authority  to  dictate  the  place  of 
such  publication.'  Where  official  gazettes  are  provided  for, 
publication  is  usually  in  such  gazette.'  The  commencement  of 
the  publication  prior  to  the  signing  of  the  decree  will  not  invali- 
date the  sale,*  nor  will  the  death  of  the  defendant  pending 
publication.* 

b.  Contents  of  Notice  —  (l)  In  General — conformity  to  Deeroe. 
—  Where  a  sale  is  made  under  a  decree,  the  advertised  notice 
should  conform  to  such  decree ;  •  but  where  the  decree  is  in  con- 
flict with  the  statute,  the  latter  controls.'' 

Qneition  of  Law. — The  sufficiency  of  a  notice  under  the  statute 
is  a  question  for  the  court,  and  not  for  a  jury.® 

1.  See  OUis  v,  Kirkpatrick,  2  Idaho  v.  Wootten,  3  Md.  Ch.  514;  Latrobe  v. 
976;  Thacher  «'.  Devol,  50  Ind.  30,  Herbert,  3  Md.  Ch.  375. 
wherein  an  execution  sale  by  authority  7.  Thompson  v,  U.  S.  Loan  Com'rs, 
of  a  judgment  obtained  in  the  United  79  N.  Y.  54;  Spring  v,  Sandford.^y 
States  court  was  held  void  because  the  Paige  (N.  Y.)  554,  wherein  the  court 
notice  of  sale  was  published  in  a  news-  observed:  "  The  objection  that  the  de- 
paper  other  than  that  in  the  county  in  cree  directs  the  premises  to  be  sold 
which  the  property  was  situated,  upon  a  three  weeks'  notice  only,  when 
although  there  were  newspapers  of  the  statute  requires  six,  is  not  sustained 
general  circulation  published  in  the  by  the  fact  as  appears  from  the  decree 
county  in  which  the  property  was  situ-  itself.  It  is  true  the  decree  directs  the 
ated.  Shaffer  v.  Bledsoe,  118  N.  Car.  master  to  give  three  weeks'  previous 
279,  wherein  it  was  held  that  such  re-  notice  of  the  time  and  place  of  sale  in 
quirement  was  merely  directory,  and  such  newspapers  printed  in  the  city  of 
that  the  purchaser  acquired  a  good  title  New  York  as  he  may  deem  proper;  but 
under  the  sheriff's  deed  where  the  re-  it  also  directs  that  he  shall  give  notice 
turn  of  the  levy  and  sale  stated  that  '  in  such  other  manner  as  the  law  and 
such  sale  was  duly  advertised.  rules  and  practice  of  this  court  may  re- 

8.  Northern  Counties  Invest.  Trust  quire.'  This  last  clause  is  of  itself 
V.  Cadman,  loi  Cal.  200;  State  v.  Hoi-  sufficient  to  make  it  the  duty  of  the 
liday,  35  Neb.  327;  Smith  «/.  Foxworthy,  master  to  advertise  the  premises  for 
39  Neb.  214.  sale  for  the  time  and  in  the  manner  re- 
in Iowa  the  code  provides  that  the  quired  by  statute;  and  the  previous 
judgment  creditor  may  designate  the  clauseTequiring  the  master  to  advertise 
newspaper.  Herriman  v.  Moore,  49  for  three  weeks  in  such  papers  in  the 
Iowa  171.  city  as  he  may  think  proper,  if  it  is  not 

8.  State  V.  Becket,  3  McCord  L.  (S.  mere  surplusage,  must  be  construed  as 

Car.)  290.  an  authority  to  the  master  to  advertise 

4.  Kromer  v.  Friday,  10  Wash.  621,  for  a  portion  of  the  time  required  by 
a  sale  in  partition  where  the  finding  of  the  statute  in  more  than  one  paper, 
the  court  had  in  fact  been  made  prior  The  master  has  given  the  correct  con- 
to  the  publication,  but  the  decree  had  struction  to  the  general  direction  to 
not  been  signed.  give  notice  in  such  other  manner  as  the 

6.   Wood   V.   Morehouse,   45    N.    Y.  law  required,  and  has  advertised  the 

368.  premises  for  the  term  of  six  weeks,  as 

6.  Gould    V.   Garrison,   48   111.   258;  the  partition  law  required." 

Conroy  v.  Carroll,  82  Md.   127;  Farm-  8.  Prater     v,    McDonough,     7    Lea 

ers'  Bank  v,  Clarke,  28  Md.  145;  Glenn  (Tenn.)  670. 
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TitU  and  Amount.  —  The  title  of  the  case  ^  and  amount  of  the 
decree*  may  properly  be  stated  in  the  notice,  but  this  is  gen- 
erally not  essential. 

Vaaio  of  Defendant.  —  In  general  it  is  not  necessary,  although 
proper,  to  state  the  name  of  the  execution  defendant  in  the 
notice.* 

Signatiue.  —  Advertised  notices  may  properly  be  signed  by  a 
deputy.* 

fieyaral  Exeentioni  against  the  same  defendant  in  the  hands 
of  the  officer  at  the  same  time  should  be  enforced  under  one 
advertisement.* 

PrqndiQial  Srron  Only  Bogardod.  —  Only  such  mistakes  or  omissions 
as  are  calculated  to  deter  or  mislead  bidders,  or  to  depreciate  the 
value  of  the  property,  or  to  prevent  it  from  bringing  a  fair  price, 
constitute  sufficient  ground  for  setting  aside  the  sale.* 

(2)  Description  —  Soi&dency  Generally.  —  The  description  of  the 
property  in  the  published  notice  of  sale  should  be  such  as  will 
best  enable  the  public  to  understand  what  particular  property  is 
to  be  offered  for  sale,''  but  mere  inaccuracies  or  mistakes  not  cal- 
culated to  mislead  will  not  invalidate  the  sale.**    Where  property 

1.  Ray  V.  Oliver,  6  Paige  (N.  Y.)  489.     the  plaiotifl's  name  was  published  as 

2.  Stratton  v.  Reisdorph,  35  Neb.  314.     Bartlett,  instead  of   Bassett,  and   the 
8.  Perkins  v.  Spaulding,  2  Mich.  157;     error  was  held  immaterial. 

Cunningham    v.  Schley,  6  Gill  (Md.)  7.  Newman  v,   Jackson,    12   Wheat. 

207;    Chapman  v.  Morrill,  19  Hun  (N.  (U.   S.)  570;    Collier  v.  Vason,  12  Ga. 

Y.)  318;  Harrison  v.  Cachelin,  35  Mo.  443. 

79.  8.  "The   words  'acres  or    arpents ' 

See  Jackson  v.  Spink,  59  111.  404,  were  used  in  the  advertisement  of  the 
where,  under  a  statute  providing  that  property  when  the  word  *  acres  *  alone 
the  notice  of  sale  should  specify  the  should  have  been  used,  but  as  the  ad- 
name  of  the  plaintiff  and  defendant  in  vertisement  contained  a  specific  de- 
the  execution,  and  subjecting  the  officer  scription  of  the  property  and  at  the 
to  a  penalty  for  failure  to  comply  with  close  a  correct  statement  of  the  quan- 
such  statute,  and  further  that  the  tity  of  land  in  acres,  the  use  of  the 
validity  of  the  sale  should  not  be  word  '  arpents '  was  held  mere  surplus^ 
affected  by  reason  of  any  irregularity  age  and  not  prejudicial."  Thompson 
unless  the  purchaser  had  notice  of  the  v,  Barrow,  7  La.  Ann.  670. 
same,  it  was  held  that  it  was  not  the  A  notice  describing  the  property  as 
intent  of  the  legislature  to  declare  such  **lot  6,  block  2,  of  H.'s  addition  to  L.," 
sales  void  as  were  affected  by  an  irreg-  and  reference  made  to  the  recorded 
ularity  or  omission,  and  further  that  plat,  when  in  fact  there  were  three  H.'s 
the  provision  subjecting  the  officer  to  a  additions  to  L.,  the  lot  in  question 
penalty  for  noncompliance  indicated  being  in  the  second  addition,  which  was 
that  the  requirements  of  the  statute  the  only  one  which  contained  a  lot  6 
were  merely  directory.  in  block  2,  was  held  sufficient.     Noland 

4.  Wallis  1'.  Thomas,  6  La.  Ann.  76.  v,  Lee's  Summit  Bank,  129  Mo.  57. 

6.  Southard  v.  Pope,  9  B.  Mon.  (Ky.)  The  omission  to  state  the  name  of 

261.  the  county  in  which  the  land  was  situ- 

6.  Nebraska  L.  &  T.   Co.  v.  Hamer,  ated    was   held   not  to  invalidate   the 

40  Neb.  281;  Field  v.   Brokaw,  59  HI.  sale.     Duncan  v.  Matney,  29  Mo.  368. 

App.   442,    wherein   the  giving  of  the  A   description   of  land   as  '*  situate 

Christian   name  of  one  of  the  defend-  in  the  northerly   part  of    the  city  of 

ants  as  Cornelia,  instead  of  Cornelius,  Providence,  being  the  lot  of  land  num- 

was  held  not   to  invalidate   the  sale;  bered  (10),  ten  on  a  plat  of  the  land  of  S. 

Horton  ».  Bassett,  16  R.  L  419,  wherein  W.,  surveyed  and  platted  by  H.  F.  W., 
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is  sold  under  a  decree  of  the  court  by  foreclosure  of  mortgage  or 
otherwise,  a  description    in    the  advertisement   following  the  ? 

description  in  such  decree  is  sufficient.*  i 

An  Xrror  in  the  DeMription  of  the  land  to  be  sold  so  gross  as  to  con- 
vey to  prospective  purchasers  no  adequate  information  as  to  the 
location  of  the  property  to  be  sold  will  invalidate  a  sale  there- 
under,* but  under  some  circumstances  the  defendant  in  execu- 


July  7,  1845,"  was  held  sufficient  pro-  9;  Ringgold  »,  Patterson,  15  Ark.  309; 

vided  the  plat  referred  to  was  recorded.  Newton  v.  State  Bank,  22  Ark.  19," 

Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  64.  In  Boggs  v.  Douglass,  89  Iowa  150, 

1.  Beck  V.  Smyrna  Bank,  5  Houst.  the  petition  in  an  attachment  described 
(Del.)  120;  Miller  v,  Lanham,  35  Neb.  the  property  as  in  township  73>  instead 
886;  Model  Lodging  House  Assoc.  v»  of  township  72,  the  correct  description, 
Boston,  114  Mass.  133.  and  this  error  was  carried  into  the  de- 

2.  Tatum  v.  Croom,  60  Ark.  487,  cree  and  advertisement  of  sale  there- 
wherein  a  sale  was  held  void  for  a  under.  It  was  held  that  the  purchaser 
patent  ambiguity  because  the  lands  at  such  sale  acquired  no  title  to  the 
sold  were  described  as  the  northeast  propertv. 

part  of  the    southeast  quarter  of  the  In  Wright   v.  Roussel,   5  La.  Ann. 

southeast  quarter  of  a  certain  section,  126,  an  advertisement  was  held  void 

without  otherwise  identifying  the  land,  under    a    description   of  640    arpents 

In  this  case  the  court  said:  "As  the  mis^  when  in  fact  the  land  contained  640 

take  was  not  only  in  the  execution  of  acres. 

the  deed,  but  in  the  proceedings  an-  In  Lay  v.  Shaubhut,  6  Minn.  273,  ten 

terior  to  that,  and  upon  which  the  sale  lots  were  attached,  and  through  an  error 

was  based,  we  think  the  court  properly  in  the  advertised  notice  but  two  were 

refused  to  reform  the  deed.     The  case  properly    described.      Execution    was 

of  Steward  v.   Pettigrew,   28  Ark.  373,  returned  satisfied  in  full.     The  court 

does  not  conflict  with  this  ruling,  for  granted  relief  to  the  attaching  creditor, 

the  execution  debtor  did  not,  in  that  and  permitted  him  to  issue  execution 

case,  complain  of  the  sale,  but  on  the  as  though  none  had  ever  issued,  ex« 

contrary  he  ratified  it,  and  for  a  valu-  cept  as  against  those  who,  relying  upon 

able  consideration  agreed  to  correct  the  the  apparent  satisfaction  of  the  judg- 

mistake.     This  fact  brought  that  case  ment,  had  purchased  such  part  of  the 

within  the  rules  that  courts  of  equity  property  as  was    apparently   released 

follow  in  correcting  mistakes  made  in  from   the   lien  of  the  attachment  and 

the  execution  of  voluntary  conveyances  judgment  by  the  entry  of  satisfaction 

and  agreements,     i  Story's  Equity,  p.  on  the  record. 

165-179.  While  one  of  the  ordinary  In  Helmer  v.  Rehm,  14  Neb.  219,  the 
duties  of  a  court  of  equity  is  to  furnish  court  said:  "The  land  attached  and 
relief  against  mistakes  in  the  execution  ordered  sold  by  the  judgment  was  the 
of  voluntary  agreements  and  convey-  north  half  of  the  southeast  quarter  of 
ances,  as  a  rule  they  refuse  to  aid  section  thirty  in  township  twelve  north, 
the  defective  execution  of  statutory  range  five  east;  and  this  is  the  tract 
powers."  which  the  sheriff  returned  as  sold  un- 
Varions  lUnstratlons.  —  In  Steward  v,  der  a  notice  given  on  the  9th  of  April 
Pettigrew,  28  Ark.  373,  an  advertise-  of  a  sale  to  take  place  on  the  loth  of 
ment  described  a  quarter-section  other  May,  1881.  Referring  to  the  notice,  it 
than  that  upon  which  the  levy  was  is  found  that  the  description  of  the  land 
made,  and  the  court  said:  "  The  con-  to  be  sold  was  the  north  half  (N.  }4}  of 
tinuance  of  the  mistake  in  the  adver-  the  southwest  quarter  (S.  E.  x)  of 
tisement,  though  an  irregularity,  did  said  section.  ♦  *  ♦  This  notice  was 
not  deprive  the  sheriff  of  the  power  to  clearly  defective.  It  is  true  that  the 
sell  nor  make  the  sale  void.  The  rule  abbreviated  number  in  parenthesis  is 
is  that  a  b<mafide  purchaser  of  prop-  correct,  and  possibly  might  have  upheld 
erty  at  a  sheriff's  sale  is  not  affected  by  the  sale  if  the  court  had  seen  fit  to  con- 
any  irregularity  or  omission  by  the  firm  it.  But  however  this  might  be,  I 
sheriff  in  advertising  or  conducting  the  do  not  think  that  this  court  would  be 
sale.     NewtOQ  v.  State  Bank,  14  Ark.  warranted  in  saying  that  with  such  a 
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tion,  by  acquiescing  in  the  confirmation  of  the  sale,  or  by 
permitting  a  deed  to  issue  and  title  to  be  claimed  thereunder, 
may  waive  his  right  to  object.* 

Improvements.  —  The  notice  of  sale  need  not  describe  the  char- 
acter or  number  of  the  improvements  if  it  sufficiently  identifies 
the  property;*  but  the  contrary  has  been  held.* 

Hotiee  Aooorate  —  Petition  Erroneoni.  —  Property  sold  under  an  accu- 
rate description  in  the  notice  of  sale,  although  founded  upon  an 
erroneous  description  in  the  petition,  will  pass  the  title  to  the 
purchaser  upon  confirmation.* 

(3)  Designating  Place,  —  In  general  a  sale  is  void  under  a  notice 
^vhich  does  not  specifically  state  the  place  at  which  such  sale  will 
be  held,*  but  where  a  notice  is  sufficient  to  warrant  the  belief 
that  no  prejudice  resulted  the  sale  will  be  sustained.* 

notice  there  was  an  unlawful  exercise  the  advertisement  a  barn  as  one  of  the 

of  the  supervisory  control  given  to  the  principal  improvements  on  the  prem- 

district  judge  over  sales  in  setting  this  ises  was  held  sufficient  to  invalidate  the 

one  aside."  sale. 

In  Merwin  v.  Smith,  2  N.  J.  Eq.  182,  4.  Hubermannv.  Evans.  46  Neb.  784, 

the  sheriff  advertised  lands  specifically,  a  guardian's  sale,  where  a  petition  for 

and  further  added,  "  together  with  all  license  to  sell  described  the  property  as 

his  [the  defendant's]  other  real  estate  being  in  block  W,  whereas  it  was  in 

in  the  county  of  Atlantic,  a  more  par-  block  U.     The  sale  was  confirmed  and 

ticular  description  of    which   will    be  the  title  of  ^  bona  fide  purchaser  was 

given  on  the  day  of  sale."     It  was  held  upheld. 

that  the  advertisement  did  not  author-  6.  Blodgett  v,  Hitt,  29  Wis.   169,  an 

ize  the  sale  of  any  lands  except  those  administrator's  sale,  in  which  no  place 

specifically  described.  was  designated  in  the  notice.     See  also 

In  Wheatley  V.  Terry,  6  Kan.  427,  the  Hartley  v.   Croze,   38   Minn.   325,   an 

notice  of  sale  described  the  property  as  administrator's   sale,    where   the   only 

the  undivided  half  of  lot  two,  whereas  designation  as  to  the  place  of  sale  was 

the  decree  and  order  of  sale  described  "  Duluth,  in  said  county  of  St.  Louis." 

it  as  the  undivided  half  of  lot  five.    The  This  was  held  insufficient  and  the  sale 

sale  was  held  void.  void. 

1.  Cooley   V.   Wilson,   42   Iowa  425,  6.  Little  v.  Sinnett,  7  Iowa  324,  an 

wherein  the  defendant  was  present  at  administrator's      sale,      wherein     the 

the  sale,  knew  that  his  property  was  court    said:     "Another    objection     to 

being  sold,  and  yet  remained  silent  un-  the  notice  is  that  it  does  not  name  a 

til  the   deed   was  made  and  the  title  place.     The  town  is  named  twice,  one 

claimed  thereunder.     It  was  held  that  of  which  instances  must  refer  to  the 

his  remedy  was  by  motion   to  set  the  sale  and  the  other  to  the  locality  of  the 

sale    aside    made    in    apt   time.      In  property.     But  no  place  in  the  town  is 

Woodhull  V,  Little,   102  N.  Y.  165,  a  mentioned.     We  might  doubt  whether 

partition  sale,  more  than  1,000  separate  the  same  rule  in  this  respect  is  to  be 

lots  were  involved  and  through  a  num-  applied  to  a  small  village  which  might 

ber  of  adjournments  about  one-half  of  be   to  a  large  city,  whose  population 

the  lots  were  sold.     Later  a  new  notice  equaled  a  county  or  even  a  state.     But 

of  sale  was  published,  intended  to  cover  without  showing  that  mistake  occurred, 

the  balance  of  the  lots,  but  by  accident  or  that  an  unusual  or  improper  place 

the  lots  were  not  described.     The  sale  was  adopted,  this  imperfection  cannot 

was  confirmed  without  objection  upon  be  regarded  as  sufficient  to  render  the 

due  notice  to  all  of  the  parties.     It  was  notice  void  and  to  overturn  the  sale, 

held  that  the  error  in  the  notice  of  asle  If  some  actual  detriment  were  shown 

did  not  render  it  void.  to  result  from  the  manner  of  stating  the 

8.  Allen  v.  Cole,  9  N.  J.  Eq.  286.  time  or  the  place  of  sale,  it  might  put 

8.  Oldham  v.  Hossenger,  5   Houst.  the  case  in  a  dilTerent  light,  but  without 

(Del.)  434.  where  a  failure  to  notice  in  this,  and  regarding  only  the  face  of  the 
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(4)  Designating  Time.  —  The  notice  of  sale  must  of  necessity 
designate  the  time  at  which  the  sale  will  be  held,*  unless  the 
hour  of  sale  is  fixed  by  statute.*  A  sale  under  a  notice  which 
contains  a  patent  ambiguity  will  not  be  sustained,*  but  a  mis- 
take not  calculated  to  mislead  will  not  invalidate  the  sale.* 

c.  Duration  of  Notice  — eof  the  Time  Pmaribtd.  —  The  exact 
length  of  time  which  must  intervene  between  the  first  date  of  pub- 
lication and  the  day  of  sale  is  not  exactly  settled,  but  the  weight 
of  authority  is  clearly  that  the  time  prescribed  by  the  statute  for 
advertisement  must  be  fully  complied  with  to  constitute  a  valid 
sale.*     This  rule  is,  however,  contradicted  in  some  jurisdictions, 

paper,  it  is  difficult  for  a  court  of  equity  between  the  hours  fixed  by  the  statute, 

to  hold    these    things   fatal,   when   it  but    not    asserting    that    such    hours 

seems  almost  apparent  that    no  real  should  be  stated  in  the  advertisement 

harm  was  wrought  to  any  one."  of  sale. 

I.  In  School  Trustees  v,  Snell,  ig  111.  a.  Patent  AmUgnity.  —  In  Thayer  v. 

156,   the   notice  stated   that    the    sale  Roberts,  44  Me.  247, /the  notice  stated 

would  be  made  "  on  the  second  day  of  that  the  sale  would  take   place  on  Sat- 

January  next,"  without  any  statement  urday,  the  24th  day  of  the  month,  when 

as  to  the  hour.     It  was  held  that  the  the  24th  day  of  the  month  was  Sunday, 

notice  was  insufficient.  The  notice  was  held  invalid. 

In  Cole  V.  Porter,  4  Greene  (Iowa)  In  Hendrix  v.   Nesbitt,  96  Ky.  652, 

510,  under  the  code,  directing  execution  the  sale  was  advertised  to  take  place  on 

sales  to  be  made  between  nine  o'clock  County  Court  day,  and  gave  the  date 

in  the  forenoon  and  four  o'clock  in  the  as  October  12,  whereas  October  10  was 

afternoon,  it  was  held  that  a  valid  sale  County   Court  day,    and  the  sale  was 

might  be  made  under  a  notice  fixing  made     on   the    loth.       The    evidence 

the  time  of  sale  as  between  the  hours  showed  that  the  advertisement  actually 

of  two  and  five  o'clock  in  the  afternoon,  misled  the  defendant,  and  the  sale  was 

on  the  presumption  that  the  officer  sold  set  aside, 

the  property  during  the  legal  hours.  4.  Miitake  Kot   XiilMiding.  ^-  Jensen 

In  Coxe  V,  Halsted,  2  N.  J.  Eq.  311,  v,  Weinlander,  25  Wis.  477,  where  the 

a  notice  of  sale  which  specified  the  time  sale  was  advertised  to  take  place  on  the 

between  the  hours  of  twelve  and  five  6th  of  December,  1761,  instead  of  1861. 

in     the     afternoon     was      sustained,  6.  California,  —  Hellman     v,    Merz, 

although  it  was  suggested  as  more  con-  112  Cal.  661. 

venient  to  designate  a  particular  hour.  Georgia,  —  Boyd  v.  McFarlin,  58  Ga. 

In  Northrop  v.  Cooper,  23  Kan.  433,  208. 

a    notice    stating    that    the    property  Kansas.  —  Watkins  v.  Williams,  33 

would  be  sold  between  the  hours  of  Kan.  149;  Whitaker  v.  Beach,  12  Kan. 

ten  o'clock  a.  m.  and  four  p.  m.  was  493;  McCurdy  v.  Baker,  11  Kan.  112. 

sustained.  Louisiana,  —  Gernon   v.    Bestick,    15 

The  Entire  Ominion  to  state  the  time  La.  Ann.  697,  where  thirty  days'  n^^tice 
in  the  notice  renders  the  sale  void,  was  held  requisite  to  the  validity  of  a 
Blodgett  V,  Hitt,  29  Wis.  169.  judicial  sale  of  landed  property;  Luck- 
Sale  on  Two  Different  Bays.  —  Sales  ett  v.  Grain,  29  La.  Ann.  128. 
will  not  be  set  aside  because  the  prop-  Maine,  — S&wyer  v,  Wilson,  61  Me. 
erty  was  advertised  for  sale  on  two  529,  where  a  defective  notice  for  want 
different  days  by  different  sets  of  ad-  of  sufficient  time  was  held  not  to  be 
vertisements,  where  it  appears  that  the  cured  by  a  postponement  of  the  sale  on 
second  advertisement  was  induced  by  the  day  appointed  therefor  to  one 
an  additional  levy,  and  also  that  no  in-  remote  enough  to  answer  the  statutory 
jury  resulted  from  the  sale  under  such  requirements. 

circumstances.     McDonald  z/.  Cook,  11  A'lfw  y<?rj<ry.  —  Parsons   v.   Lanning, 

Mo.  633.  27  N.  J.  Eq.  70,  where,  under  a  statute 

8.  Evans  v,  Robberson,  92  Mo.  192,  requiring  four  weeks'  notice,  an  inter- 
holding  that  it  is  the  duty  of  the  sheriff  vening  time  of  twenty-six  days  wai 
selling  land    under  executioa  to  sell  held  insufficient. 
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and  an  advertisement  held  sufficient  if  inserted  the  requisite 
number  of  weeks  required  by  statute,  although  full  weeks  had 
not  elapsed  between  the  date  of  the  first  publication  and  the 
date  of  sale.* 

In  Compatiiig  Time  either  the  date  of  the  first  publication  or  the 
day  of  the  sale  is  excluded  and  the  other  included.* 

flnooeMlye  Weeki.  —  Where  the  statute  requires  notice  to  be  pu1>» 
lished  for  a  certain  number  of  "weeks  successively"  or  "successive 
weeks/'  the  usual  interpretation  is  that  publication  must  be  made 
for  the  full  number  of  weeks,  and  that  a  notice  is  insufficient 
where  the  full  time  did  not  elapse  between  the  date  of  the  first 
insertion  and  the  time  of  sale.'  Such  statutes  have,  however, 
been  interpreted  as  meaning  simply  the  prescribed  number  of 
successive  weekly  publications,  independent  of  the  time  interven- 
ing between  the  first  publication  and  the  date  of  sale.* 

PrMeriML  Humber  of  Dftys.  —  Where  a  statute  requires  that  a  publi- 
cation of  notice  shall  be  made  for  a  certain  number  of  days  before 
the  date  of  sale,  by  advertisement  in  some  newspaper  printed  in 
the  county,  such  advertisement  must  be  inserted  in  each  edition 
of  the  paper.*  This  rule  seems  to  be  uniform,  with  the  excep- 
tion of  a  dictum  in  an  early  case.* 

N'ew   York,  —  Denning  v.   Smith,  3  length  of  time  required  by  law  by  but 

Johns.   Ch.  (N.    V.)  332.     In  Romaine  one  day   was   not    sustained  because 

V.    McMillen,   5   How.  Pr.  (N.  Y.  Su-  such  objection  should  have  been  made 

preme  Cl.)  318,  it  was  held  that  in  a  in  apt  time. 

sale  in  partition  the  notice  must  be  for  OoUateral  Attaek.  —  In  Doe  v.  Jack* 

six  weeks,  the  statutory  time;  that  the  son,  51  Ala.   514,  it  was  held  that  the 

rale  of  court  No.  54  had  no  application  validity  of  the   sale  was  not  affected 

to  such  sales,  such  rule  applying  only  in  when  collaterally  assailed   by  the  fact 

cases  where  no  time  is  fixed  by  statute,  that  only  three  weeks'  notice  of  the  sale 

iVisconsin.  — >  Collins    v.    Smith,    57  was  given,  instead  of  forty  days  as  re- 

Wis.  284,  holding  that  under  a  statute  quired. 

requiring  six  weeks'  notice  in  a  sale  of  2.  Smith    v.    Rowles,    85   Ind.   264; 

land  on  execution,  a  publication  first  Meredith    v.    Chancey,    59    Ind.   466; 

made  on  June  24,  and  last  on  July  29,  Sanders  v,  Norton,  4  T.  B.  Mon.  (Ky.) 

the  sale  taking  place  on  August  2,  was  464;    Worley  v.   Naylor,  6  Minn.  192; 

insufficient    and    the    sale    void.      In  Hagerman  v,  Ohio  Bldg.,  etc.,  Assoc, 

Herriok    v.    Graves,    16    Wis.    157,    a  25  Ohio  St.  186;  Williamson «/.  Farrow, 

publication  first  made  on  the  9th  day  i  Bailey  L.  (S.  Car.)  611;  Mannings, 

of  June,  and  for  six  weeks  till  the  21st  Dove,  10  Rich.  L.  (S.  Car.)  395. 

day  of  July,  was  held  sufficient.  8.  Meredith  v.  Chancey,  59  Ind.  466; 

United  States, — Early    v.    Doe,     16  Smith  z'.  Rowles,  85  Ind.  264;  Francis 

How.  (U.  S.)  610.  V,   Norris,  2  Miles. (Pa.)  150;  Boyd  v. 

1.  Contrary Doetrine. —  Wood?/.  More-  McFarlin,  58  Ga.  208;  Early  v.  Doe,  16 

house,  45  N.  Y.  368;  Olcolt  v.  Robin-  How.  (U.  S.)  610. 

son,  21   N.  Y.   151   \r ever  sing  Olcott  v,  4.  Pearson  v.   Bradley,   48  111.  250; 

Robinson,  20  Barb.  (N.  Y.)  148];  Hoi-  Frazier  z/.  Steenrod,  7  Iowa  339;  Hollis- 

lister  «/.  Vanderlin,   165  Pa.    St.    248;  vtx  v,  Vanderlin,  165  Pa.  St.  248. 

Maddox  v,  Sullivan,  2  Rich.   £q.  (S.  6.  Rounsaville  z/.  Hazen,  33  Kan.  71; 

Car.)  4.  Watkins    v.    Williams,    33   Kan.    149; 

LaelMt  in  Bailing  Ol^eotioiL.  —  See  Mc-  Whitaker  v.  Beach,  12  Kan.  493;  Mc- 

Bride   V.   Gwynn,   33   Fed.    Rep.   402,  Curdy  v.  Baker,  11  Kan.  112;  Lawson 

where  objection  made  two  years  after  j/.  Gibson,  18  Neb.  137;  Harris's  Peti- 

the  sale  that  the  notice  of  sale  was  de-  tion,  14  R.  I.  637. 

fective  in  that  it  was  not  published  the  6.  Craig  v.  Fox^  16  Ohio  563,  under  a 
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Under  a  Statute  Beqniring  Weekly  Pnblieatioiis,  a  publication  in  a  weekly 
newspaper  is  sufficient,*  and  where  the  publication  is  made  in  a 
daily  paper,  one  insertion  each  week  is  sufficient.* 

Preeeribed  Period.  —  Where  the  statute  requires  that  the  publica- 
tion shall  be  made  for  a  certain  period  **  next  before  said  sale,"  a 
failure  to  continue  the  publication  in  the  last  edition  of  the  paper 
prior  to  the  sale  is  a  fatal  defect.' 

Premature  Publication.  —  The  fact  that  the  notice  was  printed  and 
published  in  advance  of  the  day  of  the  week  on  which  the  publi- 
cation was  usually  made  is  not  material.* 

d.  Character  of  Newspaper  —  in  General.  —  Under  the  vari- 
ous statutes  requiring  notice  of  sale  to  be  given  by  publication 
■in  some  newspaper,  it  is  impossible  to  give  any  absolute  rule  by 
which  to  determine  in  each  instance  whether  or  not  an  advertise- 
ment in  a  particular  newspaper  will  constitute  a  legal  publication. 
The  adjudicated  cases,  however,  bear  out  fully  the  general  under- 
lying principle  of  requiring  publication  to  be  made  in  such  a 
manner  that  general  publicity  will  be  given,  competition  invited, 

statute  requiring  that  lands  taken  in  kins  v.  Williams,  33  Kan.  149;  Rounsa- 
execution  shall  not  be  sold  until  the  ville  v.  Hazen,  33  Kan.  71;  Whitaker 
officer  causes  public  notice  of  the  time  v.  Beach,  12  Kan.  493;  McCurdy  v. 
and  place  of  sale  to  be  given  by  adver-  Baker,  11  Kan.  112;  Valentine  v.  Mc- 
tisement  in  some  newspaper  for  at  least  Cue,  26  Hun  (N.  Y.)  456,  a  foreclosure 
thirty  days  before  the  day  of  sale.  The  sale,  wherein  the  court  said:  *' The 
case,  however,  was  decided  upon  other  statute  (Code,  §  1678)  requires  that  the 
grounds.  See  also  criticism  of  this  notice  of  sale  must  be  given  by  pub- 
case  in  Lawson  v.  Gibson,  18  Neb.  137,  lishing  ii  at  least  twice  in  each  week 
and  Whitaker  v.  Beach,  12  Kan.  493.  for  three  successive  weeks  immediately 

1.  Rounsa ville  z/.  Hazen,  33  Kan.  71;  preceding  the  sale,  upon  two  days  in 
Watkins  v.  Williams,  33  Kan.  149;  each  week,  and  the  notice  of  sale  was 
Whitaker  v.  Beach,  12  Kan.  493;  Mc-  so  published.  It  is  certainly  not  neces- 
Curdy  V.  Baker,  11  Kan.  112;  Lawson  sary  to  cite  any  authority  to  establish 
V.  Gibson,  18  Md.  137.  the  legal  proposition  that  a  week  is  a 

2.  Harris's  Petition,  14  R.  I.  637;  period  of  seven  days  of  time,  commenc- 
Matter  of  Cunningham,  73  Cal.  558,  ing  at  twelve  o'clock  on  Saturday  night 
in  which  case  the  court  said:  *'  The  and  ending  at  the  same  hour  on  the 
phrase  *  three  weeks  successively  *  evi-  following  Saturday  night.  The  first 
dently  means  the  same  thing  as  *  three  day  is  called  Sunday,  and  the  seventh 
successive  weeks.'  It  simply  indicates  Saturday.  See  2  Bou v.  Law  Diet.  647; 
the  time  during  which  the  sale  must  be  Ronkendorff  v.  Taylor,  4  Pet.  (U.  S.) 
advertised,  and  not  the  manner  of  the  361.  See  also  Bunce  v.  Reed,  16  Barb, 
publication,  as  that  it  shall  be  published  (N.  Y.)  347;  Anonymous,  i  Wend.  (N. 
successively  during  .that  period.  The  Y.)  90;  Steinle  v.  Bell,  12  Abb.  Pr.  N. 
word  *  successively  *'  refers  to  weeks,  S.  (N.  Y.  C.  PI.)  171.  The  period  of  a 
and  not  to  the  publications  of  the  week,  therefore,  is  seven  full  days, 
paper.  It  is,  therefore,  within  the  pro-  and  when  a  publication  is  directed  to 
visions  of  section  1705,  Code  of  Civil  be  made  twice  a  week  for  three  weeks 
Procedure,  a  case  in  which  the  judge  it  means  that  there  shall  be  a  period  of 
or  court  may  order  a  publication  for  a  twenty-one  days  before  the  sale,  calcu- 
less  number  of  times  than  each  issue  of  lated  by  weeks,  during  each  of  which 
the  paper;  that  is,  it  is  not  otherwise  two  publications  shall  be  made,  and 
expressly  provided.  In  this  instance  this  shall  occur  without  regard  to  the 
such  an  order  was  made  by  the  court."  .  day  of  the  week  when  the  publication 

8.  Hellman   v.   Merz,    112  Cal.  661;     was  commenced." 
Hartley  v.  Croze,  38  Minn.  325;  Wat-       4.  Wilson  v.  Scott,  29  Ohio  St.  636. 
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and  the  object  sought  to  be  obtained  by  the  notice,  namely,  the 
attendance  of  bidders,  conserved.* 

Paper  DeYoted  to  Legal  Vewe.  —  Thus  the  various  papers  throughout 
the  country  devoted  to  the  dissemination  of  legal  news  have 
been  held  to  be  newspapers,  under  the  various  statutes,*  with  but 
few  exceptions.' 

1.  Elvstratioiis.  —  In  Rose  v.  Fall  tion  Reporter,  a  weekly  publication 
River  Five  Cents  Sav.  Bank,  165  Mass.  of  twenty  pages,  including  a  colored 
273,  under  a  statute  which  required  cover  of  four  pages,  three  of  which 
publication  to  be  made  in  a  "new^spaper,  were  occupied  with  advertisements  and 
if  there  is  any,  published  in  the  city  or  the  front  one  by  the  title,  and  the  in- 
town  wherein  the  mortgaged  premises  termediate  pages  with  reading  matter, 
are  situated,"  it  was  held  that  a  news-  mainly  but  not  exclusively  relating  to 
paper  called  the  Dighton  Rock  was  pub-  law  and  finance  of  interest  to  corpora- 
lished  in  Fall  River,  where  it  had  the  tions,  was  held  to  be  a  newspaper  with- 
same  contents  as  a  newspaper  called  in  the  meaning  of  Rev.  Stat.  111.,  c.  100, 
the  Fall  River  Advertiser,  but  a  g  i,  and  the  notice  was  consequently 
dififerent  heading  and    date  line,  and  valid. 

was  printed  in  Fall   River,  and  a  few  In  Pentzel  v.  Squire,  161  111.  346,  the 

copies  of  it  sent  to  Dighton  to  regular  Chicago  Law  Journal  Weekly,  a  seC- 

subscribers  and  for  sale  or  distribution,  ular    newspaper    of    general    circula- 

In  Smith  v.  Foxworthy,  39  Neb.  214,  tion,  with  sixteen  pages  of  twelve  and 
it  was  held,  under  a  statute  requiring  one-half  inches  in  length,  and  ten 
publication  to  be  made  in  some  news-  inches  in  width,  circulating  among  law- 
paper  of  general  circulation,  that  gen-  yers  and  laymen,  containing  reports  of 
eral  circulation  in  any  particular  por-  adjudicated  cases,  news  of  general 
tion  of  the  county  was  not  required.  nature,  and  with  a  weekly  circulation 

In  State  v,  HoUiday,  35  Neb.  327,  of  3,875  copies,  was  held  to  be  a  news- 
the  court  said:  *'  The  object  of  adver-  paper  under  the  statute. 
tising  property  for  sale  is  in  order  that  In  Railton  v.  Lauder,  126  111.  219,  26 
publicity  may  be  given  to  the  sale  and  111.  App.  655,  the  Chicago  Daily  Law 
competition  invited.  Legal  advertise-  Bulletin,  a  publication  of  thirty  years' 
ments  should  not  be  inserted  in  an  ob-  standing,  and  devoted  largely  to  legal 
scare  paper  where  the  probabilities  are  matters  and  court  notices,  but  contain- 
that  they  will  be  seen  by  but  few,  ing  a  Variety  of  advertising  matter  and 
where  there  is  a  paper  of  general  cir-  news  of  a  general  and  secular  charac- 
culation  in  the  county,  because  the  ob-  ter,  and  circulating  among  lawyers  and 
ject  of  the  law  will  be  in  part  at  least  business  men  generally,  was  held  to  be 
defeated.'*  a    newspaper    of    general    circulation 

In  Williams  z/.  Colwell,  18  Misc.  Rep.  within  the  meaning  of  the  statute. 

(N.  Y.  Supreme  Ct.)  399,  26  Civ.  Pro.  In  Kerr  v.  Hitt,  75  III.   51,  the  Chi- 

Rep.   (N.  Y.)  66,  a  paper  mainly  de-  cago   Legal   News,   although   devoted 

voted     to    financial    and     mercantile  principally  to  legal  notices,  was  held 

affairs,  but  containing  several  columns  to  be  a  newspaper  under  a  statute. 

of  local  and  general  news,  with  a  large  In  Benkendorf  v.  Vincenz,  52    Mo. 

home  and  foreign  circulation  by  sub-  441,    the      St.    Louis     County     Legal 

scriplion,    although    not  sold    on    the  Record  and  Advertiser  was  held  to  be  a 

news  stands,  was  held  to  be  a  news-  newspaper  for  the  purpose  of  publish- 

paper  within  the  meaning  of  the  stat-  ing  judicial  notices,  following  Kellogg 

ute.  V.  Carrico,  47  Mo.  157. 

In  Craig  v.  Fox,  16  Ohio  564,  it  was  See  also  Lynch  v,  Durfee,  loi  Mich. 

held  that  publication   in  a  newspaper  171. 

which  circulated  in  the  city,  but  did  8.  £xoeptioiiB. — Beecher  z/.  Stephens, 
not  circulate  throughout  the  county,  was  25  Minn.  14.6,  where  the  court  said: 
not  such  a  publication  as  justified  the  *'  The  question  which  we  are  asked  to 
confirmation  of  the  sale,  although  the  determine  is  whether  the  Northwest- 
letter  of  the  law  had  been  literally  com-  ern  Reporter  is  a  newspaper,  within 
plied  with.  the  contemplation  of  the  statute?    This 

2.  In  Maass  v,  Hess,  140  111.  576,  41  is  a  twelve-page  weekly  publication, 
111.    App.   282,   the  National  Corpora-  somewhat  differing  in  size  and  shape 
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B6ligi|iii  Vewspapen .  —  Likewise,  publication  of  notice  in  a  weekly 
religious  newspaper  is  held  to  be  sufficient  to  constitute  a 
**  lawful "  publication,*  although  such  religious  weekly  contains 
matter  of  special  interest  to  a  particular  religious  denomination, 
but  contains  in  addition  the  general  news  of  the  day.* 

Proseribed  Bimday  Paper.  —  Under  a  "  Sunday  law  **  statute,  publi- 
cation of  notice  in  a  Sunday  newspaper  is  void.* 

Other  Than  "  OAeial  Journal.'*  —  Publication  in  a  paper  other  than 
an  **  official  journal "  provided  for  by  statute  is  valid.* 

e.  Proof  of  Notice.  —  Proof  of  publication  is  usually  and 
properly  made  by  affidavit  of  the  publisher  of  the  paper  or  some 
one  connected  therewith  who  is  acquainted  with  the  facts.*  And 
proof  of  publication  in  a  paper  printed  by  a  corporation  made  by 
an  agent  of  such  corporation  is  sufficient.*     In  Iowa,  in  a  guard- 

from  an  ordinary  newspaper,  though  ling  consideration  to  the  contrary,  the 
the  difference  is  not  such  as  to  render  statute  is  to  be  taken  to  have  used  the 
it  improper  to  denominate  it  a  news-  word  newspaper  in  its  ordinary  sense, 
paper,  provided  its  usual  contents  are,  or,  as  Gen.  Stat.,  c.  4,  §  i,  expresses 
in  general  character,  like  the  usual  con-  it,  '  according  to  the  common  and  ap- 
tents  of  newspapers.  It  purports  to  be  proved  usage  of  the  language;'  and 
and  is  '  devoted  specially  to  the  in-  when  the  object  of  the  publication  of  a 
terests  of  the  legal  profession.'  Its  summons  is  considered,  the  reasonable- 
usual  contents  are  the  general  laws  of  ness  of  such  a  construction  of  the  word 
this  state,  published  shortly  after  their  newspaper  as  requires  the  publication 
passage,  the' decisions' of  the  Supreme  to  be  made  where  it  will  be  likely  to 
Court  of  this  state,  the  *  decisions  '  of  meet  the  eye  of  the  general  reader  is 
the  Supreme  Court  of  Wisconsin,  and  quite  apparent.  For  these  reasons  we 
occasional  decisions  of  other  courts,  a  are  of  opinion  that  the  Northwestern 
court  directory,  cards  of  attorneys  and  Reporter,  though  it  may  properly 
counselors  at  law,  a  list  of  transfers  of  enough  be  denominated  a  '  legal  news- 
real  estate  in  Ramsey  county,  adver-  paper,'  is  not  a  newspaper  within  the 
tisements  and  notices  of  law  books,  meaning  of  the  statute  above  cited." 
about  a  page  of  miscellaneous  business  1.  Hernandez  v.  Drake,  81  111.  34. 
advertisements,  and  legal  anecdotes.  8.  Hull  v.  King,  38  Minn.  349. 
Except  as  above,  it  does  not  publish,  8.  Shaw  v.  Williams,  87  Ind.  158; 
nor  assume  to  publish,  what  is  under-  Smith  v.  Wilcox,  24  N.  Y.  353. 
stood  by  the  current  news  or  news  of  4.  Thulemeyrv.  Jones,  37  Tex.  560. 
the  day.  Newspapers  are  of  so  many  5.  School  Trustees  v,  Snell,  19  III. 
varieties  that  it  would  be  next  to  im-  156;  Gray  v.  Worst,  129  Mo.  122;  Wes- 
possible  to  give  any  brief  definition  cott  v.  Archer,  12  Neb.  345;  Craig  v. 
which  would  include  and  describe  all  Fox,  16  Ohio  564;  Sexton  v.  Rhames, 
kinds  of  newspapers.    We  are  not  called  13  Wis.  99. 

upon  to  incur  the  risk  of  giving  any  such  6.  Maass  z;.  Hess,  140  111.  576;  Pent- 
definition  at  this  time.  It  will  be  suffi-  zel  v.  Squire,  161  111.  346,  where,  under 
cient  for  all  the  purposes  of  this  case  a  statute  providing  that  when  any 
to  say  that  in  the  ordinary  understand-  notice  shall  be  required  by  law  or  order 
ing  of  the  word  a  newspaper  is  a  pub-  of  court,  or  by  the  contract,  to  be  pub- 
lication which  usually  contains,  among  lished  in  any  newspaper,  and  no  other 
other  things,  what  is  called  the  general  mode  of  proving  the  same  is  provided, 
news,  the  current  news,  or  the  news  of  a  certificate  of  the  publisher,  by  himself 
the  day;  and  nothing  which  does  not  or  his  authorized  agent,  with  a  written 
usually  contain  such  news,  and  is  in-  or  printed  copy  of  said  notice  annexed, 
tended  for  general  circulation,  is  a  stating  the  number  of  days  which  the 
newspaper,  in  the  ordinary  sense  of  the  same  shall  have  been  published  and 
word.  Such  a  newspaper  is  a  publica-  the  dates  of  the  first  and  last  papers 
tion  adapted  to  the  general  reader,  containing  the  same,  shall  be  sufficient 
Now,  in  the  absence  of  some  control-  evidence  of  the  publication  therein  set 
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ian's  sale,  the  affidavit  of  the  guardian  as  to  publication  of  notice 
is  recognized  as  the  legal  method  of  proof.*  In  a  trustee's  sale 
proof  of  publication  was  admitted  to  supplement  an  omission  in 
the  printer's  affidavit,"  and  parol  evidence*  and  affidavits*  have 
been  admitted  in  execution  sales,  but  an  amended  affidavit  was 
refused  where  parties  in  interest  had  refused  to  bid  on  property 
under  the  belief  that  the  publication  was  insufficient  as  shown  by 
the  original  affidavit  on  file.* 

X.  CovDUOT  OF  Sale  —  1.  Place  of  Sale  —  a.  Conformity  to 
Notice. — The  sale  must  be  held  at  the  place  designated  in  the 
notice  of  sale.*  And  the  fact  that  the  defendant  in  execution 
directed  the  levy  and  sale  will  not  be  construed  as  a  waiver  of  his 
right  to  have  the  property  sold  in  conformity  with  the  notice.' 

b.  County  in  Which  the  Premises  Are  Situated.  —  The 

authorities  unite  in  declaring  that  the  property  must  be  sold 
in   the    county   in   which   it  is   situated.®      Where   property   is 

forth  (2  Starr  &  Curt.  Anno.  Stat.,  p.  kins  v.  Spaulding,  2  Mich.  157;  Evarts 

1674).  the  following  certificate  of  publi-  v.  Burgess,  48  Vt.  205;  Hall  v.   Ray, 

cation    was    approved    by  the  court:  40  Vt.   576;   Talley  v,  Starke,  6  Gratt. 

*'  This  is  to  certify  that  the  notice,  a  (Va.)  339. 

true  copy  of  which  is  hereto  annexed,  7t  Murphy  v.  Hill,  77  Ind.  129. 

was    published  in    The  Chicago  Law  8.  Indiana.  —  In    Holmes  v,  Taylor, 

Journal  Weekly,  a  secular  newspaper  48  Ind.    169,  it  was  held  that  lands  in 

of     general      circulation,      published  different    counties    embraced    in    one 

weekly   in  the   city  of  Chicago,  Cook  mortgage  may  be  foreclosed  in  either 

county   and   state  of  Illinois,   by  the  county,  and  that  each  tract  must  be 

Law  Journal  Print,  a  corporation  exist-  sold  at  the  door  of  the  court-house  of 

ing  under  the   laws    of    the  state  of  the  county  wherein  it  is  situated. 

Illinois,  three  times,  for  three  weeks  In  Thacher  v.  Devol,  50  Ind.  30,  it 

successively;  that  the  date  of  the  first  was  held  that  a  sale  made  by  virtue  of 

publication  was  the  31st  day  of  Tan-  an  execution  issued  on  a  judgment  ob- 

uary,  A.  D.  1896,  and  the  last  publica-  tained  in  the  United  States  court  could 

tion  was  the  14th  day  of  February,  A.  not  be  executed  in  a  county  other  than 

D.  1896.  that  in  which  the  premises  were  situ- 

**In    testimony    whereof    the    Law  ated.     See  also  Jenners  v.  Doe,  9  Ind. 

Journal  Print  has  caused  this  certificate  461. 

to  be  signed  by  its  authorized  agent,  Xaaias.  —  Morrell  v.  Ingle,  23  Kan. 

and  the  corporate   seal   thereof  to  be  32, 

affixed,  this  15th  day  of  February,  A.  Miehigan.  —  Baker  v,  Casey,  19  Mich. 

D.  1S96.              Law  Journal  Print.  220^  where  it  was  held  that  section  33 

Fred.  L.  Morrison,  of  the  Water  Craft  Act  (Laws  of  1864, 

Authorized  Agent."  p.  109),  which  confers  concurrent  juris- 

1.  Frazier  v.  Steenrod,  7  Iowa  339.  diction  upon  the  Circuit  Courts  of  cer- 

2.  Gray  v.  Worst,  129  Mo,  122.  tain  adjoining  counties  over  all  water 
8.  Cocke  V,   Lane,    3  Smed.   &   M.  craft  within  the  limits  of  either  county, 

(Miss.)  763.  and  provides  that  process    issued   in 

4.  By  affidavit  9i  the  publisher  it  was  either  may  be  served  in  the  waters  of 

shown  that  the  paper  designated  by  the  either  by  the  sheriff  of  either  county, 

sheriff  in  his  return  as  '*  The  Demo*  will  not  authorize  the  sheriff  of   one 

crat "  was  the  same  paper  as  desig-  county    to  seize   property  out  of  his 

nated  in  the  proof  of  publication  ''  The  bailiwick  away  from  the  water,  nor  to 

Columbus  Democrat,"  and  it  was  held  pursue  and  retake  there  property  which 

that  there   was  no  conflict  or  incon-  had  once  been  in  his  custody  under  the 

sistency.      Kuhn   v.  Kilmer,   16  Neb.  act. 

699.  PenniylYanla.  —  Ulshafer  v.  Stewart, 

6.  Hellman  v,  Merz,  112  Cal,  661.  71  Pa.  St.  170;  Menges  v.  Oyster,  4  W. 

6.  Murphy  v.  Hill,  77  Ind.  129;  Per-  &  S.  (Pa.)  20. 
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situated  in  different  counties  each  tract  must  be  sold  in  the 
county  of  its  location,*  in  the  absence  of  special  statutory 
enactment.*  Where  a  judgment  has  been  obtained,  and  sub- 
sequently the  premises  upon  which  the  judgment  is  a  lien  are 
included  within  a  newly  organized  county,  the  sale  must  take 
place  in  such  new  county*  unless  the  levy  has  been  made  prior 
to  the  subdivision.* 

c.  Court-house. — By  statutory  enactment  in  nearly  all  the 
states,  all  sales  of  realty  must  be  held  at  the  court-house  in  the 
county  in  which  the  property  is  situated,*  and  where  a  sale  is 
made  by  virtue  of  an  execution  from  the  United  States  court  the 

South    Carolina.  —  Finley     v.    South  property,  but  not  by  the  sheriff  of  the 

Carolina  Canal,  etc.,  Co.,  2  Rich.  L.  (S.  adjoining  county. 

Car.)  567,  where  the  sherifif  levied  upon  8.  Morrell  v.  Ingle.  23  Kan.  32;  Kent 

and  sold  a  tract  of  ground  embraced  in  r.  Roberts,  2  Story  (U.  S.)  591. 

two  counties,  and  it  was  held  that  the  4.  Tyrell  v.  Rountree,  7  Pet.  (U.  S.) 

sale   was   valid  for  only  that  portion  464,  affirming    Tyrell  v.    Rountree,   i 

lying  in  his  own  district.  McLean  (U.  S.)95;  Lofland  v,  Ewing,  5 

Texat.— Terry   v,   O'Neal,   71   Tex.  Litt.  (Ky.)  42;  Ulshafer  «/.  Stewart,  71 

592 ;     Aired    v,    Montague,    26    Tex.  Pa.  St.   170,  where,  under  an  express 

733.  statute,  the  powers  of  the  officers  of  a 

United  Statat.  —  Short  v.  Hepburn,  county  annexed  to  another  were  con- 
41  U.  S.  App.  520,  75  Fed.  Rep.  113,  tinued  as  regarded  all  pending  suits, 
where  the  court  said:  "  And  article  2303  5.  Alabama, — Anniston  Pipe  Works 
is:  '  Real  property  taken  by  virtue  of  v.  Williams,  106  Ala.  334.  where,  under 
any  execution  shall  be  sold  by  public  Ala.  Code,  g  2907,  providing  that  exe- 
auction  at  the  court-house  door  of  the  cution  sales  of  land  shall  be  at  the 
county,'  etc.  Considering  these  stat-  court-house  of  the  county,  it  was  held 
utes,  the  Supreme  Court  of  Texas,  with-  that  such  sale  could  be  at  the  court- 
out  contradiction,  so  far  as  we  are  house  where  a  city  court  was  held  un- 
advised, have  uniformly  held  that  a  der  the  provisions  of  an  act  making 
sheriff's  sale  of  lands  lying  outside  of  it  co-ordinate  with  the  Circuit  and 
his  county  is   void.     Aired    v,    Mon-  Chancery  courts. 

tague,  26Tex.  733;  Casseday  v.  Norris,  Arkansas. — Sessions    v.    Peay,    23 

49  Tex.  613;  Lewis  v.  Dennis,  54  Tex.  Ark.  39. 

487;    Terry    «/.   O'Neal,   71   Tex.    594.  California,  —  Smith  «/.  Morse,  2  Cal. 

Counsel  for  defendant  in  error  cites,  as  524. 

modifying  the  foregoing  decisions.  Op-  Georgia,  —  Longworthy  v,    Feather- 

penheimer  v.  Reed,  n  Tex.  Civ.  App.  ston,  65  Ga.  165. 

367;    Smith   V,  Perkins,  81  Tex.  157;  Louisiana. — Union  Bank  v.  Smith,  3 

Williams  v,  Haynes,  77  Tex.  283.     An  La.  Ann.  147. 

examination  of  these  cases  shows  that  Mississippi,  —  Koch    v.   Bridges,   45 

they  are  inapplicable,  and  do  not  affect  Miss.  247. 

the  proposition  that  a  sale  by  a  sheriff  Missouri.  —  Mers  v.  Bell,  45  Mo.  333, 

of  land  lying  and  situated  outside  of  where  judgment  was  obtained  in  the 

his  bailiwick  is  void."  Common  Pleas  Court,  but  the  sale  was 

1.  Holmes  v.  Taylor,  48  Ind.  169;  held  at  the  court-house  door  of  the  Cir- 
Menges  v.  Oyster,  4  W.  &  S.  (Pa.)  20;  cuit  Court,  and  under  the  statutes  such 
Finley  v.  South  Carolina  Canal,  etc.,  sale  was  held  valid. 

Co.,  2  Rich.  L.  (S.  Car.)  567;  Aired  v.  North  Carolina,  — Biggs  v.  Brickell. 

Montague,  26  Tex.  733.  68  N.   Car.  239,  where  a  sale  made  at 

2.  Fambrough  v.  Amis,  58  Ga.  519,  the  court-house  door  under  a  general 
where  it  was  held  under  a  special  stat-  statute  was  sustained  in  spite  of  the 
ute  that  when  a  tract  of  land  is  divided  fact  that  a  local  law  required  the  sale 
by  the  line  of  the  county  in  which  the  to  be  made  on  the  premises, 
defendant  in  execution  resides  the  Texas.  —  Hickey  v.  Behrens,  75  Tex. 
whole  tract  can  be  levied  upon  and  sold  488;  Grace  v.  Garnett,  38  Tex.  157; 
by  the  sheriff  of  that  county,  as  his  Howard  v.  North,  5  Tex.  290. 
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state  law  directing  the  place  of  sale  governs.*  In  some  jurisdic- 
tions the  place  of  sale  is  left  to  the  discretion  of  the  officer  hold- 
ing the  writ.*  Where  the  circumstances  are  such  that  a  literal 
compliance  with  the  statute  is  impossible,  a  sale  will  be  sustained  if 
good  faith  is  shown  and  no  prejudice  has  resulted.' 

d.  Void  Sales  of  Realty. —  A  sale  of  realty  held  at  an 
improper  place  is  void.* 

e.  Personalty —  (l)  In  General.  —  in  the  tele  of  PenonAl  Property 
it  is  an  invariable  rule  that  the  property  sold  must  be  exposed  in 
the  presence  of  the  purchaser.*     This  rule  is  relaxed  only  where 

1.  Smith  V.  Cockrill,  6  Wall.  (U.  S.)  made    substantially   at  the   place  ap- 
756;  Way  man  v.  Southard,  10  Wheat,  pointed  and  was  upheld. 
(U.  S.)  I;  Sinclair  v,  Stanley,  64  Tex.  In  Hickey  v.  Behrens,  75  Tex.  488,  the 
67;  Casseday  v,  Norris,   49  Tex.  613;  sale  was  held  at  *' the  usual  and  custom- 
Moody  V.  Moeller,  72  Tex.  635.  ary  place  of  making  such  sales  —  at  the 

8.  Howland  v,  Pettey,  15  R.   I.  603,  south  door  of  said  court-house."     The 

where  a  sale  twenty  miles  distant  from  trust  deed  provided  for  a  sale  at  the 

the  premises  was   sustained  although  east  door.     It  was  held  that  the  devi- 

it  was  customary  to  hold  sales  on  the  ation  from  the  terms  of  the  deed  was 

premises,  as  it  appeared  from  the  cir-  immaterial   unless  injury   was  shown 

cumstances  that  bidders  would  be  less  therefrom. 

likely  to  be  present  on  the  premises  4.  Koch   v.   Bridges,   45   Miss.   247;' 

than  at  the  place  selected  for  the  sale.  Mayers  v.  Carter,  87  N.  Car.  146;  Sin- 

Cowgill  V.  Cahoon,  3  Harr.  (Del.)  23,  cIbiv  v,  Stanley,  64  Tex.  67;  Tippett  v, 

where  the  discretionary  rights  of  the  Mize,  30  Tex.  362;  Brown  v.  Christie, 

sheriff  were  recognized,  but  held  sub-  27   Tex.    75;    Peters  v.  Caton,  6  Tex. 

ject   to  review  for  abuse  of  such  dis-  554;    Howard   v.   North,    5   Tex.    290; 

cretion.  Grace  v.  Garnett,  38  Tex.  157. 

8.  Longworthy  V.  Featherston,  65  Ga.  5.  Smith  v.  Morse,  2  Cal.  524;  Paul- 

165,  where  at  the  time  of  the  sale  the  sen  v.  Hall,  39  Kan.  36f),  holding  a  sale 

court-house  was  burned.     The  sheriff  invalid  where  the  property  was  seized 

went  to  the  site  of  the  burned  court-  in   one   township  and  advertised  and 

house,   and,    the  sun    being  hot,   ad-  sold  in  another;  Burns  v.   Ray,  18  B. 

journed  the  sale  to  a  grove  near  by  and  Mon.   (Ky.)  392;  Baker  v,   Casey,   19 

in    full   view.     The   sale  was  well  at-  Mich.  220;  National  Bank  v.  Sprague, 

tended  and  the  property  brought  a  full  20  N.  J.   Eq.    159;    Boylan    v.    Kelly, 

price.     The  sale  was  sustained.  36  N.    ].    Eq.  331;    Earle   v,    Gorham 

In  Wilhelm  v.  Schmidt,  84  111.  183.  Mfg.    Co.,    2    N.    Y.   App.    Div.    460; 

under  a  power  to  sell  at  the  door  of  the  Stonebridge  v.  Perkins,  2  Misc.   Rep. 

court-house,  since  destroyed  by  fire,  a  (N.    Y.    Super.   Ct.)   162;    Sheldon  v. 

sale  at  the  new  court-house  was  sus-  Soper,  14  Johns.  (N.  Y.)  353.     See  also 

tained.  Klopp  v.   Witmoycr,   43   Pa.    St.  219; 

In    Patterson   v,   Reynolds,    19  Ind.  Brown  v.  Lane,  19  Tex.  203. 

148,   the  officer,  owing  to  the  inclem-  In  Linnendoll  v.   Doe,  14  Johns.  (N. 

ency  of  the  weather,  announced  that  he  Y.)  222,  where  part  of  the  property  was 

would   stand    inside    the    court-house  present    and    part    absent,    the    sale 

door,  and  did  so;  and  the  sale  was  held  was  held  valid  only  as  to  the  property 

valid.                                                     .  present. 

In  Union  Bank  v.  Smith,  3  La.  Ann.  In  Warring  v.  Loomis,  4  Barb.  (N. 

147,    where   the    court-house   was   re-  Y.)  484,  a  desig-nation  by  the  constable 

moved  after  the  commencement  of  the  that  thirteen  of  the  fattest  sheep  in  the 

judgment,  a  sale  at  the  new  seat  of  flock  would  be  sold  was  held  too  indefi- 

justice  was  sustained.  nite  to  sustain  the  sale. 

In    Perkins    v.   Spaulding,   2   Mich.  In  Bennett's  Branch  Imp.  Co.'s  Ap- 

157,  a  sale  of  personal  property  was  peal,   65   Pa.   St.    242,   a  sale  of  logs 

held  about  thirty  rods  from  the  place  mingled  in  the  boom  with  an  immense 

advertised,   but  in   full  view  of  such  amount  of  other  logs  of  the  owner  and 

place.     It  was  held  that  the  sale  was  others  was  held  invalid. 
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Circumstances  are  such  as  to  make  actual  view  inconvenient,  and 
where  no  prejudice  results  in  the  sale  of  the  property,*  or  where 
the  debtor  waives  the  exposure  of  the  property.* 

{i\  Void  or  Voidable.  —  The  great  weight  of  authority  is  that 
a  sale  of  personal  property  is  void  if  made  in  violation  of  the  rule 
that  the  property  must  be  sold  in  the  presence  of  the  bidders.' 
On  the  other  hand,  it  has  been  held  that  such  sale  may  be  set 
aside  upon  motion,  but  that  it  is  not  void.* 

2.  Time  of  Sale  —  a.  Under  Statutes.  —  Where  a  time  of  sale 
is  fixed  by  the  statutes,  a  sale  made  in  violation  of  the  same  is  a 
nullity.* 

1.  In  Phillips  V.  Brown,  74  Me.  549,  only  the  execution  debtor,  but  all  the 
a  barn  situated  in  a  sparsely  settled  creditors,  assented  to  the  sale  of  a  crop 
place  was  sold  at  a  convenient  place  of  corn  three  nniles  away  from  the  field, 
in  the  neighborhood,  and  not  in  view  In  Earle  v.  Gorham  Mfg.  Co.,  2  N. 
of  the  barn.  The  sale  was  sustained,  Y.  App.  Div.  460,  the  court  said,  obiter: 
it  appearing  that  no  unfair  practice  **  It  may  be  added  that  the  defendant 
took  place,  and  moreover  that  the  sale  in  the  execution  was  present  at  the  sale 
occurred  in  an  inclement  season  of  the  and  made  no  objection.  Since  then  he 
year.  has  fully  recognized  the  plaintiff's  title, 

In  National  Bank  v.  Sprague,  20  N.  and  has  acted  for  her  in  her  relations  to 

J.  Eq.  159,  a  sale  of  the  furniture  of  a  the  property," 

hotel  was  sustained  although  the  fur-  8.  Arkansas ,  —  Kennedy  v.  Clayton, 

niture  was  not  in  view  at  the  time  of  29  Ark.  270;  Rowan  v.  Refeld,  31  Ark. 

the  sale,  but  remained  locked  in  a  room  648. 

of  the  hotel,  it  not  appearing  that  any  Illinois,  — Tibbetts    v,  Jageman.  58 

one  desiring  to  inspect  it  was  refused  111.  43;  Herod  v,  Bartley,  15  111.  58. 

leave.  Indiana. —  Murphy  v.   Hill,    77   Ind. 

In  Earle  v.  Gorham  Mfg.  Co.,  2  N.  129;  Wright  v.  Mack,  95  Ind.  332;  Gas* 

Y.  App.  Div.*  460,  a  sale  of  silverware  kill  v.  Aldrich,  41  Ind.  338. 

was  sustained  although   the   property  Kentucky.  —  Bostick  v,   Keizer,  4  J. 

was  in  an  adjoining  room  and  about  a  J.  Marsh.  (Ky.)  597. 

hotel  when  sold.     The  rooms,  however,  Michigan. — Winfield  v.   Adams,   34 

were  open  to  the  public,  and  any  one  Mich.  437. 

could  have  examined  the  property.  New  York.  —  Linnendoll  v.    Doe,  14 

In  Bruce  v.  Westervelt,  2  E.  D.  Smith  Johns.  (N.  Y.)222;  Cresson  v.  Stout,  17 

(N.  Y.)  440,  a  sale  of  the  contents  of  a  Johns.  (N.  Y.)  116. 

vault    was    sustained    although    such  North      Carolina.  —  Ainsworth       v, 

vault  was  apart  from  the  room  wherein  Greenlee,    3    Murph.    (N.    Car.)    470: 

the  sale  took  place.  Blanton  v.    Morrow,    7    Ired.    Eq.    (N. 

In    McNeeley   v.    Hart,   8    Ired.  .L.  Car.)  47;  Smith  v.  Tritt,  i  Dev.  &  B.  L. 

(N.  Car.)  492,  it  is  held  that  the  property  (N.  Car.)  241. 

need  not  be  literally  in   the    sheriff's  South   Carolina.  —  Collins    v.    Mont- 
hands  or  directly  under  his  hammer,  gomery,  2  Nott  &  M.  L.  (S.  Car.)  392. 
but  it  must  be  in  such  a  situation  that  Tennessee.  — Gift     v.     Anderson,    5 
the  bidders  can  see  it  and  have  an  op-  Humph.  (Tenn.)  577. 
portunity  to  examine  its  quality  and  4.  Foster  v.  Mabe,  4  Ala.  402;   Haz- 
value.  zardt/.  Burton,  4  Harr.  (Del.)  62;  Eads 

See  also  Klopp  v.  Witmoyer,  43  Pa.  v.  Stephens,  63  Mo.  90. 
St.  219,  where  it  is  held  that  while  per-  In  Kean  v.  Newell,  i  Mo.  754,  it  was 
sonal  property  must  be  in  the  power  of  held  that  an  innocent  purchaser  ac- 
the  sheriff  when  he  sells,  and  where  quires  a  good  title  although  the  prop- 
bidders  may  inspect  it,  yet  the  articles  erty  is  not  present  at  the  time  of  the 
need  not  be  immediately  in  view  when  sale,  the  sheriff  being  liable  in  dam- 
sold,  ages  if  he  acts  improperly.      See  also 

2.  Gift    V.     Anderson,    5     Humph.  Morrow  v.  McGregor,  49  Ark.  67. 
<Tenn.)577.  5.  Morey    v.    Hoyt,    65    Conn.    516; 

In  Cook  V,  Timmons,  67  111.  203,  not    Mayers  t^.  Carter.  87  N.  Car.  146;  Grace 
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*.  Conformity  to  Notice.  —  The  sale  should,  as  a  matter  of 
course,  be  held  at  the  time  designated  in  the  advertised  notice  of 
sale,*  And  it  is  generally  held  that  a  failure  so  to  sell  renders 
the  sale  void.* 

c.  After  Return  Day — (i)  Real  Property.  —  As  to  the  va- 
lidity of  a  sale  made  after  the  return  day  the  authorities  are  con- 
flicting. They  resolve  themselves  into,  first,  where  both  the  levy 
and  sale  are  made  after  the  return  day,  and,  second,  where  the 
levy  is  made  prior  to  the  return  day,  but  the  sale  is  made  after. 
And  the  latter  proposition  is  again  divided,  first  as  to  those  states 
which  have  special  statutes  prohibiting  the  sale  after  the  return 
day,  and  second,  where  there  is  no  special  prohibition  by  statute. 
As  to  the  first  proposition,  namely,  where  both  the  levy  and  sale 
are  made  after  the  return  day,  it  is  uniformly  held  that  the  pro- 
ceedings are  absolutely  void.*  And  as  to  the  second,  where  the 
levy  is  made  prior  to  the  return  day,  the  weight  of  authority  is 
that  the  sale  may  properly  be  made  after  the  return  day  where 
there  is  no  prohibitive  statute.*     However,  many  decisions  hold 

V.  Gamett,  38   Tex.    158;    Howard   v.  %*  Delaware. — West   v,  Shockley,  4 

North,  5  Tex.  290;  Brown  v.  Christie,  Harr.  (Del.)  287. 

27  Tex.   73,  a  guardian's  sale  where  it  Louisiana,  —  Frellsen    v,   Anderson, 

was  held  that  a  sale  made  at  a  time  14  La.  Ann.  65. 

other  than   that  prescribed  by  law  is  •  Mississippi.  —  Lehrv.  Rogers,  3Smed. 

void,  but  that  where  such  sale  has  been  &  M.  (Miss.)  468,  sold  after  return  day. 

confirmed  by  the  Probate  Court  it  can-  Missouri.  —  State  Bank  v.  Bray,  37 

not  be  collaterally  questioned  in  a  suit  Mo.  194;  Jefferson  v.  Curry,  71  Mo.  85. 

for  the  land,   particularly  by  a  party  New  Hampshire. — Rangeley  r.  Good- 

who  in  good  faith  derives  his  title  un-  win,  18  N.  H.  217. 

dcr  a  purchase  at  such  sale.     Conrad  v.  New  Jersey.  —  Kemble  v.  Harris,  36 

Darden,  4  Yerg.  (Tenn.)  308.  N.  J.  L.  526. 

1.  State  V,  Byrd,  42  Ga.  629;  McCon-  New  York,  —  Vail  v.  Lewis,  4  Johns. 

ncl  V.  Gibson,    12  111.   128;  Jarboe    v.  (N.  Y.)  451. 

Colvin,  4  Bush  (Ky.)  70;  Hahn -z'.  Pin-  South    Caro/ina. -^WElwee  v.   Sut- 

dcll,   I   BusK  (Ky.)  538;    Wheatley  v,  ton,  2  Bailey  L.  (S.  Car.)  361;  Ross?/. 

Terry,  6  Kan.  427.  M'Cartan,  i  Brev.  (S.  Car.)  507. 

S.  State  V.  Byrd,  42  Ga.  629;  Wheat-  Vermont.  —  Barnard   v.    Stevens,    2 

ley  V,  Terry,  6  Kan.  427;  Hahn  v.  Pin-  Aik.  (Vt.)  429. 

dell,  I  Bush(Ky.)  538.  4.  California.  —  Southern  California 

In   Wienskawski    v.   Visner,   (Mich.  Lumber  Co.  v.  Ocean  Beach  Hotel  Co., 

1897),  72  N.  W.  Rep.  177,  an  execution  94  Cal.  217. 

sale  prior  to  the  date  advertised  was  Idaho.— 0\\\^     v.     Kirkpatrick,     2 

held  void.  Idaho  976. 

lUinoifl    BuIa.  —  But     in     Illinois   it  Illinois.  —  Bryant  v.  Dana,  8  III.  344; 

would  seem  that  a  departure  furnishes  Willoughby    v.    Dewey,   63    111.    246; 

gfround  for  setting  aside  the  sale,  but  Phillips  v.  Dana,  4  111.  551. 

does  not  render  it  void.     McConnel  v.  Indiana.  —  Lowry  v.   Reed,  89  Ind. 

Gibson,  12  111.    128.     See  also  the  fol-  442;  Tillotson  v.   Doe,  5  Blackf.  (Ind.) 

lowing  cases  where,  in  connection  with  590;  Rose  v.  Ingram,  98  Ind.  276. 

other  irregularities,  the  sale  was  held  Iowa.  —  Wright  v.  Howell,  35  Iowa 

valid   unless  objection  were  made   in  288;  Moomey  r.  Maas,  22  Iowa  380. 

apt  time:    Fairman  v.  Peck,  87  111.  156;  Kentucky.  — Harrodsburg  Sav.  Inst. 

Hay  V.  Baugh,  77  111.  500;  Conover  v.  v,   Chinn,    7   Bush   (Ky.)   539;  Cox  v. 

Musgrave,  68  111.  58;  Osgood  v.  Black-  Joiner,  4  Bibb  (Ky.)  94. 

more,  59  111.  261;  Jackson  v.  Spink,  59  Maryland.  — Gaither    v.    Martin,    3 

111.  404;  Hamilton  v.  Lubukee,  51  111.  Md.   146;  Moreland  v.  Bowling,  3  Gill 

415-  (Md.)  500. 
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that  a  sale  of  real  property  made  under  an  execution  after  the 
return  day  is  void,  and  this  holding  is  based  upon  the  theory 
that  a  levy  upon  lands  vests  no  right  of  possession  or  property  in 
the  officer,  while  a  levy  upon  personal  property  from  the  very 
nature  of  the  case  changes  the  possession  and  places  it  in  his 
hands.^  A  sale  made  after  the  return  day  is  void  under  a  statute 
requiring  the  writ  in  any  event  to  be  returned  at  the  expiration  of 
the  time  limitation,  or  otherwise  prohibiting  the  sale  after  return 
day  without  new  process.* 

(2)  Personal  Property.  —  The  rule  is  uniform  that  personal 
property  may  be  sold  after  the  return  day  provided  it  has  been 
reduced  to  possession  prior  to  that  time,  and  such  rule  is  based 
upon  the  fact  that  the  officer's  authority  rests  upon  the  posses- 
sion of  the  property  and  not  upon  the  writ.' 

d.  Limitations.  —  A  valid  sale  cannot  be  made  after  the  ex- 
piration of  the  statutory  period  for  which  the  judgment  is  a  lien,* 


Mcustuhusetts,  —  Heywood     r.    Hil- 
.  dreth,  9  Mass.  393. 

Michigan,  —  Ward  v.  Citizen's  Bank, 
46  Mich.  332. 

Minnesota,  —  Spencer  v,  Haug,  45 
Minn.  231;  Pettingill  v.  Moss,  3  Minn. 
222;  Barrelt  v.  McKenzie,  24  Minn.  20.. 

Missouri,  —  Kane  v.  McCown,  55 
Mo.  181;  State  Bank  v.  Bray,  37  Mo. 
194;  Stewart  v.  Severance,  43  Mo.  322. 

Nebraska.  —  Wyant  v,  Tuthill,  17 
Neb.  495;  Johnson  v,  Bemis,  7  Neb. 
224. 

New  York.  —  Wood  v.  Colvin,  5  Hill 
(N.  Y.)  230. 

Pennsylvania.  —  McCormick  v.  Mea- 
son,  I  S.  &  R.  (Pa.)  92. 

South    Carolina.  —  Leger    v,   Doyle 
II  Rich.  L.  (S.  Car.)  109;  Gassaway  v. 
Hall.  3  Hill  L.  (S.  Car.)  289. 

Vermont.  —  Barnard  v.  Stevens,  2 
Aik.  (Vt.)  429. 

United  States. — Remington  v,  Linthi- 
cum,  14  Pet.  (U.  S.)  84;  Wheaton  v. 
Sexton,  4  Wheat.  (U.  S.)  503;  Mason  v, 
Bennett,  52  Fed.  Rep.  343. 

1.  Hawes  v.  Rucker,  94  Ala.  166; 
Sheppard  v.  Rhea,  49  Ala.  125;  Smith 
V.  Mundy,  18  Ala.  182;  Morgan  v. 
Ramsey,  15  Ala.  190;  Doe  v,  M'Kinnie, 
4  Hawks  (N.  Car.)  279;  Love  v.  Gates, 
2  Ired.  L.  (N.  Car.)  14;  Overton  v. 
Perkins,  10  Yerg.  (Tenn.)  329;  Rogers 
V.  Cawood,  I  Swan  (Tenn.)  143. 

2.  Kansas. — Shultz  v.  Smith,  17 
Kan.  306. 

Mississippi.  —  Lehr  v.  Rogers,  3 
Smed.  &  M.  (Miss.)  468;  Williamson  v. 
Williamson,  52  Miss.  725;  Kane  v. 
Preston.  24  Miss.  133. 


Nebraska,  —  Burkett  v.  Clark,  46 
Neb.  466,  a  case  wherein  the  court  said 
obiter:  "  What  is  said  herein  with  refer- 
ence to  the  return  of  an  execution  or 
order  of  sale  has  no  application  to  a 
case  of  an  oflBcer  holding  a  certified 
copy  of  a  decree,  in  and  by  which 
decree  specific  resU  estate  is  ordered 
sold." 

Pennsylvania,  —  Dale  v,  Medcalf,  9 
Pa.  St.  108;  Cash  r.  Tozer.  i  W.  &  S. 
(Pa.)  519. 

Texas.  —  Cain  v.  Woodward,  74  Tex. 
549;  Mitchell  v,  Ireland,  54  Tex.  301; 
Hester  v,  Duprey,  46  Tex.  625 ;  Young 
V,  Smith,  23  Tex.  598;  Towns  v,  Har- 
ris, 13  Tex.  508. 

8.  Alabama,  —  Bondurant  v,  Buford, 
I  Ala,  359;  Morgan  v,  Ramsey,  15 
Ala.   190;  Evans  v.  Governor,  18  Ala, 

659.  , 

Illinois,  —  Logsdon  v,  Spivey,  54  III. 
104. 

Kentucky.  —  Rudd  v,  Johnson,  5  Litt. 
(Ky.)  19. 

North  Carolina. — Doe  £/.  M'Kinnie, 
4  Hawks  (N.  Car.)  279;  Doe  v.  Stone, 
I  Hawks  (N.  Car.)  329. 

Pennsylvania. — Spang  v.  Com.,  12 
Pa.  St.  358. 

Tennessee.  —  Overton  v,  Perkins,  10 
Yerg.  (Tenn.)  329;  Evans  v.  Barnes,  2 
Swan  (Tenn.)  292;  Lester's  Case,  4 
Humph.  (Tenn.)  383. 

Texas.  —  Hamilton  v.  Ward,  4  Tex. 
356. 

4,  Con  well  v.  Watkins,  71  111.  488, 
where  execution  was  levied,  but  no 
further  action  was  taken*  for  nineteen 
years,  and  it  was  held  that  the  levy 
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or  after  the  period  for  which  license  was  granted.* 

e.  Effect  of  Death  of  Defendant  — (i)  SaU  of  Realty.  — 
Where  an  execution  issued  during  the  lifetime  of  the  defendant 
is  in  process  of  completion,  the  death  of  the  defendant  would 
seem,  by  a  preponderance  of  the  authorities,  not  to  abate  the 
proceedings.* 

created  no  lien  on  the  land;  that  the  2.  Alabama.  —  Brown  v.   Newman, 

lien  is  that  of  the  judgment;  and  that  66  Ala.   275;   Hurt  v.  Nave,  49  Ala. 

the  lien  of  the  execution  did  not  operate  459;  Jones  v,  Ray,  50  Ala.  599;  Dryer 

to  continue  a  lien  of  the  judgment  be-  v.  Graham,  58  Ala.  623;  Clark  v.  Kirk- 
yond  the  statutory  period.                       •  sey,  54  Ala«  219. 

Martin  v.  Prather,  82  Ind.  535,  where  Arkansas.  —  Barber  v,  Peay,  31  Ark. 

it  was  held  that  a  sheriff's  sale  of  land  392. 

under    an    execution    issued    upon    a  Illinois.  —  Davis  v.  Moore,  103  111. 

transcript  of  a  judgment  of  a  justice  of  445. 

the  peace   filed   more   than   ten  years  Indiana,  —  Doe  r.   Heath,  7  Blackf. 

after  its  rendition  is  not  void  for  want  (Ind.)  154;  Doe  v.  Hayes,  4  Ind.  117. 

of  revival,  but  is  voidable  only  in  a  di-  Iowa.  —  Sprott    v.    Reid,    3   Green 

rect  proceeding  by  the  execution  de-  (Iowa)  489. 

fendant,  instituted  before  the  sale.  Maine.  —  In  Coffin  v.   Freeman,  84 

Plaisted  v.  Hoar,  45  Me.  380,  where  Me.  535,  the  land  was  seized  and  ad- 
it was  held  that  the  claim  of  an  officer  vertised  for  side  during  the  lifetime  of 
to  personal  property  seized  on  execu-  the  judgment  debtor, 
tion  is  extinguished  by  his  neglect  to  Maryland.  — Jones  v.  Jones,  i  Bland 
advertise  and  sell  it  within  the  time  (Md.)  443;  Hanson  v.  Barnes,  3  Gill  & 
prescribed  by  statute.  J.  (Md.)  359. 

Pasour  V.    Rhyne,   82  N.   Car.  149,  Missouri.  —  Lewis    v.    Coombs,    60 

holding  that  a  lien  acquired  by  a  levy  Mo.  44. 

of  the  writ  of  fitri  facias  upon  the  land  New  Jersey.  —  Den  v.  Hillman,  7  N. 

is  lost  by  the  issue  of  an  alias ^./^i.,  J.  L.  180. 

and  a  writ  of  venditioni  exponas  there-  New  York.  —  In  Wood  v.  Morehouse, 

after  issued  has  no  effect  to  continue  or  45  N.  Y.  368,  the  execution  upon  the 

revive  the  levy  of  the  first  yf. /a.    See  judgment  had  issued  and  the  premises 

also  Lyon  v.  Russ,  84  N.  Car.  588.  had  been  advertised  for  sale  by  the 

McCahan  v.  Elliott,  103  Pa.  St.  634,  sheriff  during  the  lifetime  of  the  judg- 
where  it  was  held  that  a  judgment  after  ment  debtor,  but  the  sale  was  made  and 
five  years  loses  \\&  lien  on  real  estate  the  proceedings  were  completed  after 
only  as  against  other  lienholders,  cred-  his  death.  It  was  held  that  the  execu- 
itors,  or  purchasers;  as  respects  the  de-  tion  of  the  process  was  not  arrested  by 
fendant  against  whom  the  judgment  the  death  of  the  judgment  debtor,  and 
was  personally  obtained,  its  lien  con-  that  the  sheriff  could  lawfully  complete 
tinues  after  the  expiration  of  five  years,  the  execution  of  the  process  thus  com- 
as before.  menced. 

1.  Marr    v.    Boothby,    19  Me.    150;  North  Carolina.  —  Benners  v.  Rhine- 

Mason  v.  Ham,  36  Me.  573;  Macy  v.  hart,  107  N.  Car.  705;  Aycock  v.  Har- 

Raymond,  9  Pick.  (Mass.)  285.  rison,  65  N.  Car.  8. 

In  Wellman  v.  Lawrence,  15  Mass.  Ohio,  —  Bigelow  v.  Renker,  25  Ohio 

326,  a  sale  by  an  administrator,  after  a  St.  542. 

lapse  of  twelve  years  from  the  time  of  United  States.  —  In  Erwin  v.  Dundas, 

obtaining  the  license,  was  held  void.  4  How.  (U.  S.)  58,  it  is  held  that  where 

In  Hoffman  v.  Beard,  32  Mich.  218,  an  execution  has  issued  during  the  life- 
it  was  held  that  after  the  lapse  of  the  time  of  the  defendant,  but  no  actual 
penod  provided  for  the  settlement  of  levy  has  been  made,  the  death  of 
estates  no  license  can  be  issued  for  the  the  defendant  arrests  the  proceedings, 
sale  of  land  belonging  to  the  estate,  and  by  implication,  if  an  actual  levy 
But  see  Larzelere  v.  Starkweather,  38  had  been  made  under  the  execution, 
Mich.  96,  and  Beniteau  v.  Dodsley,  88  the  death  of  the  defendant  would  not 
Mich.  152,  where  this  case  is  criticised^  have  prevented  completion  of  the  pro- 
and  it  is  held  that  under  some  circum-  cess.  See  Bleecker  v.  Bond,  4  Wash. 
fUnces  the  time  may  be  extended.  (U.  S.)6;  Taylor  v.  Doe,  13  How.  (U.  S.) 
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(2)  Sale  of  Personalty.  —  Where  personal  property  is  levied 
upon  prior  to  the  death  of  the  defendant,  the  proceedings  do  not 
abate.* 

/.  Effect  of  Death  of  Plaintiff. — An  execution  or  order  of 
sale  once  obtained  is  not  abated  by  the  death  of  the  plaintiff.* 
But  in  Kentucky  it  would  seem  that  a  contrary  rule  is  held ;  and 
in  any  event,  the  execution  is  abated  if  the  levy  is  not  made 
prior  to  the  death  of  the  plaintiff.* 

288;    Mitchell  V,  St.  Maxent,  4  Wall,  property    under    execution    after   the 
(U.  S.)  237.                                                  .  death  of  the  defenclant,  and  such  sale 

Ilk  Kontuoky  the  death  of  the  defend-  was  held  relativ  ^ly  void,  but  it  was  inti- 
ant  at  any  time  before  the  sale  abates  mated  that  a  ec  ic  under  an  execution 
the  execution,  and  a  sale  thereafter  is  made  prior  tc  the  deatk.  nf  the  defend* 
void.  Huston  v,  Duncan,  i  Bush  (Ky.)  ant  might  be  valid,  ar.d  the  case  of 
205,  where  the  court  said:  **  While  the  Conkrit:  v.  Hart,  10  Tjx.  140,  was 
levy  on  movable  property  puts  the  practically  ovcrc^ed.  Sec  also  Webb 
thing  in  the  officer's  possession,  either  v.  Mallard,  27  Tex.  Lo,  cri:icis:ng  Conk* 
actually  or  constructively,  and  conse-  rite  v.  Hart,  in  T2X.  140.  In  Chand« 
quently  vests  him  with  a  special  prop-  ler  v.  Burdett,  co  Tex.  4:;;  McMillerr. 
erty,  a  levy  on  land  gives  him  no  such  Butler,  20  Tex.  403,  an  *  Conkrite  v. 
possession,  and  consequently  no  such  Hart,  10  Tex.  140,  it  was  h=ld  that  a 
title.  The  death  of  the  owner  of  the  sale  under  execution  issued  in  the  life- 
land,  after  the  levy  and  before  a  sale,  time  of  the  judgment  dcbtornnd  levied 
passes  the  whole  title  to  his  heirs,  and  after  his  death  is  void,  but  those  cases 
without  a  revivor  against  them  there  have  been  severely  criticised,  if  not 
is  no  title  subject  to  sale  by  the  levying  overruled,  ad  above  shown, 
officer,  who  could  not.  if  he  sell,  pass  Wisconsin  and  Indiana. —  In  Wisconsin 
any  title  to  the  purchaser.  Such  a  leave  of  court  to  issue  execution  cannot 
sale,  therefore,  must  be  void."  Burge  be  granted  more  than  a  year  after  the 
V.  Brown,  5  Bush  (Ky.)  535;  Holeman  death  of  the  judgment  debtor  without 
V.  Holeman,  2  Bush  (Ky.)  514;  Bris«  proof  that  his  heirs  and  personal  repre* 
tow  V.  Payton,  2  T.  B.  Mon.  (Ky.)  91.  sentatives  have  had  an  opportunity  to 

In  Tennessee  it  is  held  that  a  levy  pay  the  judgment  on  demand,  and  that 

upon  land  does  not  divest  the  title  of  the  property  available  for  paying  debts 

the  owner,  and  therefore  upon  the  death  has    come   to   their  hands.     Eaton  tr. 

of  the  owner  before  the  sale  the  in*  Youngs,  41  Wis.  507. 

heritance  descends,  and  the  sheriff  can*  In  Indiana  a  somewhat  similar  rule 

not  sell  until  scire  facias  against   the  prevails.      Faulkner    v.   Larrabee,    76 

heirs.     Rutherford  v.  Read,  6  Humph.  Ind.  154. 

(Tenn.)  423;    Stockard   v,   Pinkard,  6  1.  Dodge  v.  Mack,  22  111.  93;   Logs* 

Humph.  (Tenn.)  120,  and  Overton  v.  don  v.  Spivey,  54  111.  104;    Grosvenor 

Perkins,  10  Yerg.  (Tenn.)  329,  where  it  v.   Gold,   9  Mass.   209;   Thompson  w. 

is  held  that  a  venditioni  exponas^  issued  Ross,  26  Miss.  198;  Becker  v.  Becker, 

against  and  levied  on  land  in  the  life-  47  Barb.  (N.  Y.)  497;  Grant  v.  Hughes, 

time    of    the    judgment    debtor,    but  82   N.  Car.   216;    Arnold  v.  Fuller,  I 

awarded  and  tested  after  his  death,  is  Ohio  458:  Erwin   v.  Dundas,  4  How. 

void.     See   also  Bryant  v.  McCollum,  (U.  S.)  58;  Parkes  v,  Moffe,  I  Cro.  Eliz. 

4   Heisk.  (Tenn.)   511,  and  Puckett  v  181;    Waghome  v.  Langmead,  I  B.  & 

Richardson,  6  Lea  (Tenn.)  49.  P.  571. 

In  Texas   the   decisions    have    been  2.  Murray  v,   Buchanan,   7   Blackf. 

somewhat   vacillating;  the  later  decis*  (Ind.)  549;    Wing  v.   Husse>,  71   Me. 

ions,  however,  tend  to  harmonize  with  185;  Com.  v,  Whitney,  10  Pick.  (Mass.) 

the    weight    of    authority.       Cain    v.  435;     Gaston   v.   White,   46  Mo.   486; 

Woodward,  74  Tex.  549,  where  it  was  Gregory  v.  Chadwell,  3  Coldw.  (Tenn.) 

held    that    an   execution    issued    and  390;  Ellis  v,  Griffith,  4  D.  &  L.  279. 

levied  on  land  subsequently  to  the  death  8.  Roman  r.  Stratton,    2  Bibb  (Ky.^ 

of  the  defendant  is  only  voidable.  199;    Huey  v.  Redden,   3   Dana  (Ky.) 

In  Taylor  v.  Snow.  47  Tex.  462,  the  488;   Buckner  ».   Terrill,   5  Litt.  SeU 

case  before  the  court  was  the  sale  of  Gas.  (Ky.)  29. 
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g.  Hour  of  Sale.  —  The  sale  must  be  held  at  the  hour  desig- 
nated in  the  notice.*  And  where  the  hours  between  which  sales 
must  be  made  are  fixed  by  law,  the  officer  has  no  authority  to 
sell  at  any  other  time.*  Sales  should  be  held  during  reasonable 
business  hours,  and  any  unusual  departure  will  be  sufficient 
ground  for  vacating  the  sale.' 

h.  On  Special  Days  —  Sunday.  —  By  the  common  law  Sunday 
is  dies  nan  juridicusy  and  in  the  absence  of  statutory  authoriza- 
tion no  legal  business  can  be  transacted  on  that  day.^ 

Day  of  Charter  Sleetioiii.  —  A  sale  held  on  the  day  of  a  charter  elec- 
tion is  not  necessarily  void.* 

Legal  HoUdayi. —  In  some  states  service  of  process  on  a  legal 
holiday  is  prohibited  by  statute.* 

3»  A^onmment.  —  Under  the  common  law  an  officer  has  power 
to  adjourn  a  sale  in  his  discretion,''  but  probably  not  from  day  to 
day  without  advertisement,  unless  by  special  statutory  authority.* 
The  decisions  all  agree  that  the  officer  has  the  power,  in  the 
exercise  of  a  sound  discretion,  to  adjourn  a  sale  whenever  the 
circumstances  are  such  as  to  demand  it  in  justice  to  all  parties.* 

1.  Pickett  V.  Pickett,  31  Kan.  727,  In  Baxter  v.  People,  8  111.  368,  and 
where  a  sale  made  a  few  minutes  before  Hoghtaling  v.  Osborn,  15  Johns.  (N. 
the  advertised,  time  and  for  a  grossly  Y.)  119,  it  was  held  that  courts  can. 
inadequate  price,  was  set  aside.  Mc-  not  pronounce  judgment  or  do  any 
Govern  v.  Union  Mut.  L.  Ins.  Co.,  109  other  act  strictly  judicial  on  Sunday 
111.  151,  where  a  sale  made  between  unless  specially  authorized  by  statute, 
half- past  eleven  and  twelve  o'clock,  but  that  a  verdict  of  the  jury  may  be 
under  a  notice  appointing  the  hour  of  received  on  Sunday.  See  also  Thomas- 
eleven  o'clock,  was  sustained.  son  v.  State,  15  Ind.  449;    Barker  v, 

%.  Grace    v,   Garnett,  38   Tex.    157;  Addis,  4  Pa.  St.  515;  Swann  v.  Broome, 

Cole  V.  Porter,  4  Greene  ^lowa)  510.  3  Burr.  1595. 

S.  In  Russell  v.  Stoeckel,  5  Houst.  5.  King  z/.  Piatt,  37  N.  Y.  155. 
(Del.)  464,  a  sale  of  personal  property  6.  Crabtreev.  Whiteselle,65  Tex.  in, 
advertised  to  be  sold  at  eleven  o'clock  7.  Leader  v.  Danvers,  i  B.  &  P.  359; 
was  not  sold  until  late  in  the  after-  Keightley  v.  Birch,  3  Campb.  521; 
noon.  It  was  held  that  while  such  sale  Reynolds  v.  Hoxsie,  6  R.  I.  463;  Aid- 
might  be  voidable,  the  rights  of  inno-  rich  v.  Grimes,  14  R.  I.  219. 
cent  purchasers  would  be  protected.  8.  Enloe  v^  Miles,   12   Smed.  &   M. 

In  Rigney  I/.  Small,  60  111.  416,  a  cer-  (Miss.)  147;    Sanborn  v.   Chamberlin, 

tificate  of  purchase  stated  that  the  sale  loi  Mass.  409. 

was  made  at  four  o'clock  in  the  morn-  9.  See  supra^  IX.    Notice  of  Sale^  for 

ing.      It    was  held   that  if    true,  this  advertisement  necessary. 

would  have  been  ground   for  setting  Iliitwis.  —  In  Phelps  v.  Conover,  25 

aside  the  sale,  but  that  it  was  not  void.  111.  309,  the  fact  that  no  bidders  were 

In  McNaughton  v.  McLean,  73  Mich,  present  except  the  plaintifif   was  held 

250,  a  sale  made  between  nine  and  ten  sufficient  ground  for  adjournment,  un- 

o'clock    in  the  evening,  and  after  the  less   the  plaintiff  would  bid  on   each 

departure   of  a  large  number  of  bid-  subdivision.       See     also    Jackson     v. 

ders,  was  held  void,  at  least  as  to  per-  Spink,  59  111.  404. 

sons  having  knowledge  of  the  facts.  Jowa.  —  Swortzell  «/.  Martin,  16  Iowa 

In  Carnrick  v.  Myers,  14  Barb.  (N.  519,  where,  considering  the  discretion- 

Y.)  9,  a   sale  of  property  made  after  ary  power  of  the  sheriff  to  adjourn  a 

sunset  was  held  void.  sale,  the  court  said:     *'And  thisdiscre- 

4.  Shaw  V.  Dodge,  5  N.  H.  462,  and  tion  must  be  exercised  with  a  fair  and 

Crab  tree  v,  Whiteselle,  65  Tex.    ili,  impastial  attention  to  the  interests  of 

where  it  is  held  that  service  of  civil  all  parties  concerned.     Where   on  the 

process  00  Sunday  is  illegal.  day  first  fixed  there  are  no  bidders  at 
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• 
And  under  some  circumstances  a  promise  to  adjourn  is  binding,^ 
but  generally  it  is  not  so  regarded.*  The  officer  may  in  his  dis- 
cretion adjourn  the  sale  to  a  different  place,  provided  it  is  to  such 
a  place  as  he  would  have  had  authority  to  sell  at  in  the  first 
instance.' 

4.  Who  Kay  Conduct  —  a.  In  General.  —  In  all  sales  ordered 
by  the  court,  the  latter  undoubtedly  has  authority  to  designate 
by  whom  the  sale  shall  be  made,  whether  it  be  an  officer  of  the 
court  or  some  one  else.*  Thus  the  court  may  properly  designate, 
to  conduct  a  sale  under  a  decree,  a  special  master  commissioner,* 
trustees,*  a  commissioner  in  chancery,''  a  clerk  of  the  court,®  or 

all,  or  where  I  he  amount  bid  is  grossly  South   Carolina.  — Miller  v.  Law,  lo 

inadequate,  he  should  ordinarily  post-  Rich.  Eq.  (S.  Car.)  320,  where  it  Was 

pone    the  sale    (Rev.    Stat.,    §    3314),  held  that  the  commissioner  has  a  dis- 

especially  if    it    is    requested  by   the  cretion,  subject  to  the  control  of  the 

debtor.     But  if  on  the  day   appointed  court,  to  withdraw  land  from  sale  after 

the  debtor  is  present  with  his  friends,  it  has  been  ofifered,  and  even  after  a  bid 

and  desires  the  sale  to  go  on,  or  does  has  been  received  and   cried.     If  he 

not    object  thereto,   it  should   not  be  does  so,  the  highest  and  last  bidder  is 

capriciously    or    without    cause    ad-  not  entitled  to  a  conveyance,  there  being 

journed,  much  less  adjourned  for  the  no  contract  with  him. 

purpose  of  aiding  the  creditor  or  pro-  Vermont,  —  Jewclt  v.  Guyer,  38  Vt. 

posed  purchasers,  or  of  embarrassing  210. 

the  debtor.     Good  faith  and  good  judg-  United  States,  —  Blossom  v,  Milwau- 

ment  are  all  that  the  law  requires,  and  kee,  etc..   R.  Co.,  3  Wall.  (U.  S.)  196; 

these  may  not  be  dispensed  with."  Richards  v.  Holmes,  18  How.  (U.  S.) 

Maine. — Russell     v,    Richards,    11  143. 

Me.  371.  In  Todd  v,  Hoagland,  36  N.  J.  L.  352; 

Massachusetts. — Warren   v,  Leland,  Reynolds  v.  Nye,  Freem.  (Miss.)  462, 

9  Mass.  265.  and  U.  S.  v.  Drennen,  Hempst.  (U.  S.) 

Missouri,  —  In    Noland    v.   Barrett,  320,  it  was  held  that  the  scarcity  of  bid- 

122  Mo.  181,  in  an  administrator's  sale,  ders  and  probable  sacrifice  of  the  prop- 

an  adjournment  on  account  of  a  snow  erty  make  it  the  duty  of  the  sherifif  to 

storm  was  held  not  to  render  the  sale  adjourn  the  sale, 

void.  1.  In  Collier  v,  Whipple,  13  Wend. 

New  Jersey,  —  In    Bethlehem    Iron  (N.  Y.)   224,   and  Strong  v.  Catton,   I 

Co.  V.  Philadelphia,  etc.,  R.  Co.,  49  N.  Wis.  471,  a  reasonable  assurance  to  the 

J.  Eq.  356,  it  was  held  that  the  refusal  party  in  interest  that  the  sale  would  be 

of  an  officer  to  adjourn  a  sale,  in  the  in-  postponed  was  held  suflScient  ground 

telligent  and  bona  fide  exercise  of  his  for  avoiding  the  sale, 

discretion,  is  not  sufficient  ground  for  2.  Goodale  v,  Holridge,  2  Johns.  (N. 

refusing  confirmation.  Y.)  193;    Perkins  v.   Proud,  62  Barb. 

New  York,  —  M'Donald  v,  Neilson,  (N.  Y.)  420;    Russell  v,   Richards,   11 

2  Cow.  (N.   Y.)  139,  where  it  was  held  Me.  371;  Tinkom  v.   Purdy,  5  Johns, 

that  the  sheriff  should  postpone  the  sale  (N.  Y.)  346;    Jewett  v.  Guyer,  38  Vt. 

when  the  property  is  liable  to  be  sacri-  210. 

ficed,  and  especially  where  the  plaintiff  8.  Omaha  L.  &  T.  Co.  v.  Bertrand, 

cannot  sustain  any  injury  by  the  delay.  (Neb.  1897)  70  N.  W.  Rep.  1120. 

Tinkom  v.  Purdy,  5  Johns.  (N.  Y.)  346;  4.  Adams  v.  Kleckley,  i  S.  Car.  142. 

Perkins  v.  Proud,  62  Barb.  (N.  Y.)420;  6.  Mayer  v.  Wick,  15  Ohio  St.  548; 

Kelly  r.  Israel,  11  Paige  (N.  Y.)  147.  American  Invest.  Co.  v,  Nye,  40  Neb. 

Pennsylvania,  — Wo\X\%X!txv,Vz.TLA^X'  720;    State  v.   Holliday,   35  Neb.  327; 

lin,  165  Pa.  St.  248;  Lantz  z'.  Worthing-  Northwestern  Mut.  L.  Ins.  Co.  v.  Mul- 

ton,  4  Pa.  St.  153;    Kelly  v,  Creen,  63  vihill,  (Neb.  1898)  74  N.  W.  Rep.  78. 

Pa.  St.  299.  6.  Bolgiano  v,  Cooke,  19  Md.  375. 

Rhode  Island.  —  Aldrich    v.  Grimes,  7.  Chambers    v.  Jones,  72   111.   275; 

14  R.  I.  219;  Reynolds  v,  Hoxsie,  6  R.  Connell  v,  Wilhelm,  36  W.  Va.  598. 

I.  463;  Aldrich  V,  Wilcox,  10  R,  I.  405.  8,  McCrady  v,  Jones,  36  S.  Car.  136, 
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an  auctioneer.*  And  in  case  of  the  death  of  the  person  desig- 
nated to  conduct  the  sale,  prior  to  the  completion  of  the  sale, 
such  person  not  having  been  a  court  officer,  the  court  may  make 
a  new  appointment  to  complete  the  execution  of  its  decree.* 

b.  Sheriff,  Deputy,  or  Auctioneer  —  sh«riit  —  It  is  a  well- 
settled  rule  that  only  an  officer  of  the  county  in  which  the  land 
is  situated  can  conduct  the  sale.' 

Bepaty.  —  A  sale  may  properly  be  made  by  a  deputy  sheriff 
under  process  directed  through  his  principal,*  but  the  sheriff  or 
other  officer  *  has  no  authority  to  make  an  informal  appointment 
of  a  special  deputy  to  conduct  a  sale.* 

Auctioneer.  —  The  officer  charged  with  the  conduct  of  the  sale 
may  properly  employ  an  auctioneer,''  but  the  sale  must  be 
in  the  presence  and  under  the  direct  control  of  the  officer,* 
although  this  latter  rule  has  been  questioned  by  authority 
based,  it  would  seem,  on  bad  reasoning.*  An  unauthorized  stipu- 

1.  Covas  z\  Bcrtoulin,  45  La.  Ann.  23  Kan.  32;  Walden  ».  Davison,  15 
160.  Wend.  (N.  Y.)  575;  Gordon  v.  Camp,  3 

2.  Covas  V.  Bertoulin,  45  La.  Ann.     Pa.  St.  349. 

160,    where    the    court    said:      "  The  4.  Meyer  v,  Patterson,  28  N.   T.  Eq. 

legislature  has  specially  provided  that  239;  Potter  v.  Luther,  3  Johns.  (N.  Y.) 

'  where  a  sheriff  shall  have  adjudicated  431;    Tillotson  v,  Cheetham.  2  Johns, 

any   real  estate   to  any  purchaser  by  (N.    Y.)  63;    Walden  v,    Davison,    15 

virtue  of  a  writ,  and  said  sheriff  shall  Wend.  (N.  Y.)  575;  Jackson  ».  Collins, 

die,  resign,  or  be  removed  from  office  3   Cow.  (N.  Y.)  89;    Craig  v.   Fox,   16 

without  having  passed  an  act  of  sale  to  Ohio    564;     Glasgow      v.     Smith,     i 

said  purchaser,  it  shall  be  lawful  and  Overt.  (Tenn.)  144;  Wroe  v.  Harris,  2 

the  duty  of  his  successor  in  office  to  Wash.    (Va.)    126;    Levett   v,   Farrar, 

pass  such  act  of  sale  and  to  have  the  i  Cro.  Eliz.  294. 

same   recorded    as   required  by  law.'  5.  Culver  v,  Hardenbcrgh,  37  Minn. 

Rev.   Stat.,  §  3585.     This  statute  was  225,  holding  that  an  executor's  or  ad- 

only  passed  in    1867.     Acts    1867,  p.  ministrator's  sale  of  real  estate  cannot 

138.    We  do  not  regard  it  as  enunciat-  be   made  by  one  not  an  executor  or 

ing  any  new  principle  of  law,  but  sim-  administrator,  and  distinguishing  Davis 

ply  as  enacted  ^'x  abundante  cautela  to  t;.  Hudson,  29  Minn.  27,  and  Mousseau's 

prevent  controversies.     It  was  always  Will,  30  Minn.  202. 

the  law  that  official  trusts  of  a  sheriff  6.  Meyer  v.  Patterson,  28  N.  J.  Eq. 

passed     to    his    successor    in    office.  239. 

Bradley  v.  Frellsen,  10  La.  Ann.  310;  7.  Blossom  v.  Milwaukee,  etc.,  R. 
State  V.  Judge,  ii  La.  Ann.  79;  Bell  v,  Co.,  3  Wall.  (U.  S.)  196;  Hcyer  v, 
Keeffe,  12  La.  Ann.  340.  It  is  true  Deaves,  2  Johns.  Ch.  (N.  Y.>  154;  Smith 
there  is  no  statute  covering  the  like  v.  Harrigan,  27  Abb.  N.  Cas.  (N.  Y. 
case  of  auctioneers,  but  the  reason  and  Supreme  Ct.)  322;  Galbraith  v, 
necessity  are  the  same.  We  think  the  Drought,  24  Kan.  591 ;  Chambers  t/. 
articles  130  of  the  Code  of  Practice,  and  Jones,  72  111.  275. 
21  of  the  Civil  Code,  are  ample  to  8.  Blossom  v,  Milwaukee,  etc.,  R. 
confer  upon  courts  the  power  neces-  Co.,  3  Wall.  (U.  S.)  196;  Heyer  v, 
sary  to  complete  the  execution  of  their  Deaves,  2  Johns.  Ch.  (N.  Y.)  154. 
orders  which  has  been  interrupted  by  9.  In  Chambers  v,  Jones,  72  111.  275, 
the  death  of  the  officer  appointed  to  a  sale  made  by  an  agent  of  the  corn- 
execute  them.  The  court  was  fully  missioner  in  his  absence  was  held  to 
justified  in  appointing  a  new  officer  to  be  such  an  irregularity  as  would  au- 
complete  the  execution  of  its  order."  thorize  the  setting  aside  of  such  sale  if 
8.  Fambrough  v.  Amis,  58  Ga.  519;  the  rights  of  no  innocent  purchaser  had 
Hanby  v.  Tucker,  23  Ga.  132;  Bybee  intervened,  hut  not  such  as  to  impair  the 
r,  Ashby,  7  111.  151;   Morrell  v.  Ingle,  jurisdiction  of  the  court.     In  Myers  v, 
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lation  for  a  sale  by  a  person  other  than  an  officer  will  not  be 
sustained.^ 

c.  After  Term  of  Office  E}cpir£S — p«wMiatt7.  —  When  a 
sheriff  has  levied  an  execution  on  personal  property,  it  is  his 
duty  to  make  the  sale  notwithstanding  the  expiration  of  his  term 
of  office  since  the  levy,  and  he  cannot  discharge  himself  from 
liability  by  delivering  the  execution  to  his  successor  in  office, 
unless  by  statute  he  is  required  to  deliver  uncompleted  execu- 
tions to  his  successor.*  And  where  a  sheriff  is  re-elected,  his 
previous  term  is  responsible  for  levies  made  during  that  term.* 
The  removal  of  a  sheriff  from  office  after  the  attachment  of  per- 
sonal property  does  not  destroy  his  right  to  keep  it  to  await 
judgment  and  execution,  or  excuse  his  neglect  to  deliver  it  when 
properly  demanded.* 

Realty.  —  Some  authorities  hold  that  the  common-law  rule  with 
reference  to  the  sale  of  real  property  levied  upon  by  an  officer 
whose  term  of  office  expires  subsequent  to  the  levy  is  the  same 
as  if  it  were  personal  property,  and  that  he  must  complete  the 
execution,'^  but  this  rule  is  by  no  means  uniform,  and  it  is  held 
that  due  process  must  issue  to  the  succeeding  officer;*  and 
acfain,  that  the  new  writ  may  be  directed  either  to  the  new  or  the 
old  sheriff.'''  Where  an  officer  makes  a  levy  and  is  afterwards 
removed  prior  to  the  sale,  and  a  new  officer  appointed  and  quali- 
fied, a  completion  of  the  levy  by  a  sale  made  by  the  old  officer  is 
not  void,  and  confirmation  of  the  court  renders  the  sale  valid.® 
Statutory  enactments  variously  direct  the  sale  to  be  completed 
by  the  returning  officer •  or  by  the  incoming  officer.*® 

d.  Party  in  Interest.  —  A  sale  made  £y  an  officer  who  is  a 
party  in  interest  in  the  judgment  and  execution  is  void.**     Nor 

McGavock,  39  Neb.  843,  a  sale  made  by        4.  Tukey  v.  Smith,  18  Me.  125. 

the  attorney  of  a  guardian  in  the  absence        6.  Elkin  v.  People,  4  III.  208;  Evans 

of  such  guardian  was  held  not  void.  ^.  Ashley,  8  Mo.  178;  State  v.  Roberts, 

1.  In  Kronschnable  v,  Knoblauch,  ai  12  N.  J.  L.  114;  Read  v.  Stevens,  i  N. 
Minn.  56,  the  attorney  for  the  defend-  J.  L.  306,  holding  that  lands  seized  in 
ant  with  express  authority  stipulated  execution  by  a  sheriff  may,  after  his 
with  the  plaintiff  for  a  private  sale  of  death,  before  sale,  be  sold  by  his  ex- 
the  property  by  a  private  person,  and  it  ecutor  or  administrator. 

was  held  to  avoid  the  sale.  6*  Clark    v.    Sawyer,    48    Cal.    133; 

2.  Ryan  v.  Couch,  66  Ala.'  244;  Tarkinton  v.  Alexander,  2  Dev.  &  B. 
Leavitt  v.  Smith,  7  Ala.  175;  Bondu-  L.  (N.  Car.)  87;  Leshey  v.  Gardner, 
rant  v.  Buford,  i  Ala.  359;  Purl  v,  3  W.  &  S.  (Pa.)  314;  Stote  Bank  v. 
Duvall,  5  Har.  &  J.  (Md.)  69;  Smith  «/.  Beatty,  3  Sneed  (Tenn.)  306. 
Bodfish,  39  Me.  136;  State  v.  Hamil-  7.  Sumner  v.  Moore,  2  McLean  (U. 
ton,  16  hf.  J.  L.  153;  State  v»  Roberts,  S.)59;  Holmes z/.  Mclndoe, aoWis. 657. 
12  N.  J.  L.  114;  Sanderson  v,  Rogers,  8.  Doolittle  v.  Bryan,  14  How. (U.S.) 
3  Dev.  L.  (N.  Car.)  38;  Gibbes  v.  563;  Miner  z/.  Cassat,  2  Ohio  St.  199, 
Mitchell,  2  Bay  {S.  Car.)  120;  Holmes  9.  Clark  v,  Pratt,  55  Me.  546. 

t/.  Mclndoe,  20  Wis.  657.  10.  Edwards  z/.  Tipton,  77  N.  Car.  2S2. 

d.  Tyree  v»  Wilson,  9  Gratt.  (Va.)  59,  11.  CoUais   v,    McLeod,    8   Ired.    L. 

where  it  was  held  that  the  levy  having  (N.  Car.)  221;  Bowen  v,  Jones,  13  Ired. 

been  made  during  the  first  year  of  the  L.  (N.  Car.)  25. 

high  sheriff's  term  of  office,  the  sureties  In  Riner  v.  Stacy,  8  Humph.  (Tenn.) 

of  that  year  are  responsible.  288,  a  levy  of  an  execution    by  the 
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can  a  deputy  sheriff  conduct  a  sale  under  an  execution  in  favor 
of  himself  or  his  principal^ 

e.  Bond  and  Oath.  —  In  Virginia  it  is  held  that  where  an 
officer  is  required  to  give  bond,  a  sale  by  such  officer  without 
giving  the  reauired  bond  is  void.*  But  the  general  rule  appears 
to  be  that  wnile  a  failure  to  give  the  bond  may  avoid  the  sale 
under  a  proper  proceeding,  it  docs  not  render  it  void,*  and  mere 
irregulanties  in  connection  with  the  execution  or  approval  of  the 
bond  will  not  invalidate  the  sale.*  Except  by  an  express  order 
of  the  court,'  a  special  master  commissioner  is  not  required  to 
take  an  oath  of  office,*  nor  give  a  bond.*"  Statutory  provisions 
usually  require  executors,  administrators,®  and  guardians*  to 
take  an  oath  before  entering  upon  their  duties. 

5.  Maiuier  of  Sale  —  a.  Sale  in  Parcels  — (i J  Distinct  Par- 
eels.  —  Where  an  execution  is  levied  upon  distmct  parcels  of 
ground  the  rule  is  uniform  that  they  must  be  sold  separately.^* 

owner  of  the  judgment  under  a  specfal  Co.  v.  Chase,  (Va.  1897)  27  S.  E.  Rep. 

deputation   by    the    sheriff  was    held  826. 

void.    In  May  v,  Walters,  2  McCord  L.  6.  Mayer  v.  Wick,  15  Ohio  St.  548. 

(S.   Car.)  470,   it  was   held    that    the  See  also  Phelps  v.  Jones,  91  Ky.  244, 

sheriff    cannot   even    by    his    deputy  where  the  question  is  discussed  but 

serve  a  writ  in  his  own  case.  not  determined;    Omaha  L.  &  T.  Co. 

L  Chambers    v,   Thomas,  3    A.  K.  v.  Bcrtrand,  (Neb.  1807)  70  N.  W.  Rep. 

Marsh.  (Ky.)  537.  120;  Northwestern  Mut.  L,  Ins.  Co.  v, 

2.  In   Strayer  v.  Long,  89  Va.  471,  Mulvihill,  (Neb.  1898)  74  N.  W.  Rep. 

where   three  commissioners  were  de-  78. 

creed  to  sell  the  debtor's  real  estate,  7.  Northwestern  Mut.  L.  Ins.  Co.  v, 

the  decree  providing  that  those  giving  Mulvihill,  (Neb.  1898)  74  N.  W.  Rep. 

a  bond  might  sell  alone,  a  sale  by  two  78;  Omaha  L.  &  T.  Co.  v.  Bertrand, 

commissioners,  one  of  whom  gave  the  (Neb.  1 897)  70  N.  W.  Rep.  1120. 

bond,  was  held  valid,  though  the  third  8.  Thornton  v»  Mulquinne,  I2  Iowa 

died  before   the  sale  was  advertised.  549;  Parker  v^  Nichols,  7  Pick.  (Mass.) 

In  Whitehead  v,  Bradley,  87  Va.  676,  it  in. 

was  held  that  a  payment  by  the  pur-  9.  Cooper  v,  Sunderland,  3  Iowa  X14. 

chaser  to  a  commissioner  who  had  not  10,  I/lirms.'-^  In   Brown    v.  Duncan, 

given  bond  as   required  by  law   was  132  III.  413,  It  was  held  that  where  a 

invalid,  unless  a  certificate  by  the  clerk  decree  declares  the  several  liability  of 

that  such  bond  had  been  given  was  parties  to  a  suit  to  pay  their  propor- 

published  with   the   advertisement  of  tionate  share  of  the  costs,   etc.,  and 

sale.     In  Tyler  v,  Toms,  75  Va.  ii6,  a  awards  execution  to  enforce  payment, 

bond    given    by    two  commissioners,  even  if  a  single  execution  against  all 

2ach  respectively  becoming  surety  for  were  valid  it  will  not  authorize  a  sale 

the  other,   was  held  insufficient.      In  of  property  of  the  several  parties  en 

Lloyd  V.  Erwin,  29  Gratt.  (Va.)  598,  the  masse.    In  Douthett  v.  Kettle,  104  111. 

court  refused  to  protect  a  purchaser  356,  the  court  said:     "  In  Phelps  v, 

who  paid  the  purchase  money  to  an  Conover,   25    III.    312,   the    rule    was 

unbonded  commissioner.     See  further  established  that  where  several  adjoin- 

Hess  V,   Rader,   26  Gratt.   (Va.)  746;  ing  tracts  of  land  were  levied  upon,  it 

Woods  V,  Ellis,  85  Va.  471.  was  the  duty  of  the  sheriff  to  offer  each 

S.  Phelps    V,    Jones,    91     Ky.    244;  tract  separately,  and  if  no  bids  were 

Nicholl  V,  Nicholl,  8  Paige  (N.  V,)  350;  made  for  one  tract  add  another  to  it, 

Mayer  v.  Wick,  15  Ohio  St.  548.  and  so  on   until  all  the  pieces  were 

4.  Pursley  v.    Hayes,   22   Iowa   11;  offered,  and  if  no  bid  was  made,  then 

Myers    v,    McGavock,    39    Neb,    843;  sell  all  the  tracts  ^xf  ^/0Jj^  for  a  reason* 

Emery  v.  Vroman,  19  Wis.  689.  able  bid."  See  further  Morris*/.  Robev, 

9.  Southwest  Virginia  Mineral  L^nd  73  III.  46a;   Meeker  v.  Evans,  25  IIU 
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(2)  By  Statutory  Provision,  —  The  rule  that  distinct  parcels 
must  be  sold  separately  has  been  been  embodied  in  code  and 
statutory  provisions  in  many  of  the  states.^  It  is  further  pro- 
vided in  some  of  the  states,  by  statute,  that  no  more  of  the  prop- 
erty can  be  sold  than  is  necessary  to  satisfy  the  judgment.*  The 

322;    McMallen  v.  Gable,    47   111.   67;  McCrary  (U.S.)  96;    HulW.  King,  38 

Ross  V.  Mead,  10  III.  172;  Graham  v.  Minn.  349;  Mohan  v.  Smith,  30  Minn. 

Day,  9  111.  389;  Day  v.  Graham,  6  111.  259;    Lamberton    v.    Merchants'   Nat. 

435;  Bradley  V.  Luce,  99  111.  234;  Berry  Bank,  24  Minn.  281;  Tillman  v.  Jack- 

V,  Lovi,  107  111.  6i2;  Lurton  v,  Rodg-  son,  i  Minn.  183. 

ers,  139  111.  554.  Missouri.  —  Gordon    v.    O'Neil,    96 

Iowa. —  White  v.  Watts,  i8  Iowa  74;  Mo.  350,  holding  that  a  provision  of  the 


King  V.  Tharp,  26  Iowa  283;  Boyd  v. 
Ellis,  11  Iowa  97.  In  Wood  v.  Young, 
38  Iowa  102,  an  objection  that  the  land 
was  sold  en  masse ^  first   made   eleven 


statute  directing  the  sheriff  to  sell  so 
much  of  the  property  as  may  be  neces- 
sary to  pay  the  tax  assessment  implied 
the  power  in  the  oflficer  to  divide  the 


years  after  the  sale,  was  held  not  to     property  and  that  it  was  his  duty  so  to 


avail. 

Kansas.  — Johnson  v.  Hovey,  9  Kan. 
61;  Pritchard  v.  Madren,  31  Kan.  50; 
Bell  V.  Taylor,  14  Kan.  277. 

Kentucky.  —  Vanmeter  v.  Vanmeter, 
88  Ky.  448;  Terry  v.  Swinford,  (Ky. 
1897)  41  S.  W.  Rep.  553. 

Nebraska.  —  Laughlin  v.  Schuyler,  i 
Neb.  409. 

Louisiana.  —  Danneel  v.  Klein,  47 
La.  Ann.  928. 

New  Jersey.  —  Morrisse  v.  Ingliss,  46 


do;  Sheehan  v.  Stackhouse,  10  Mo. 
App.  469;  Wellshear  v.  Kelley,  69  Mo. 
343;  Bouldin  v.  Ewart,  63  Mo.  333; 
Rector  v.  Hartt.  8  Mo.  448;  Hicks  v. 
Perry,  7  Mo.  346;  Lewis  v.  Whitten, 
112  Mo.  318. 

New  York.  —  Hargin  v.  Wicks,  92 
Hun  (N.  Y.)  155;  Cunningham  v.  Cas- 
sidy,  17  N.  Y.  276. 

North  Dakota.  —  Power  v.  Larabee, 
3  N.  Dak.  503. 

South  Dakota.  —  Deadwood  First  Nat. 


N.  J.  Eq.  306;    Johnson  v.  Garrett,  16     Bank  v.  Black  Hills  Fair  Assoc,  2  S. 


N.  J.  Eq.  31. 

New  York.  —  Jackson  v.  Newton,  i8 
Johns.  (N.  Y.)  356;  Woods  v.  Monell,  i 
Johns.  Ch.  (N.  Y.)  502;  Delaplaine  v. 
Lawrence,  3  N.  Y.  301;  American  Ins. 


Dak.  145. 

Tennessee.  —  Ament  v.  Brennan,  i 
Tenn.  Ch.  431;  Cooke  v.  Walters,  2 
Lea  (Tenn.)  116. 

Texas.  —  In   Moore  v.  Perry,  (Tex. 


Co.  V.  Oakley,  9  Paige  (N.  Y.)  259;  Mc-  Civ.  App.  1896)  35  S.  W.  Rep.  838,  the 

Intyre  v.  Sanford,  9  Daly  (N.  Y.)  2i.  provision  of    Rev.    Stat.   Texas   1879, 

Pennsylvania.  —  Baker     v.     Chester  art.  2305,  declaring  that  if  land  in  any 

Gas  Co.,  73  Pa.   St.   116;    Ryerson  v.  town  or  city  taken  in  execution  consists 

Nicholson,  2  Yeates  (Pa.)  516;  Rowley  of  several  lots,  each  shall  be  offered  by 

V.  Brown,  i  Binn.  (Pa.)  61.  the  sheriff  for  sale  separately  if  suscep- 

Tennessee.  —  Winters   v.    Burford,   6  tible  of  separate  sale  by  reason  of  the 


Coldw.  (Tenn.)  328. 

1.  Arkansas.  —  Feild  v.  Dortch,  34 
Ark.  399. 

California.  —  Browne  v.  Ferrea,  51 
Cal.  552. 

Indiana.  —  Brake  v.  Brownlee,  91 
Ind.  359;    Voss  V.  Johnson,  41  Ind.  19; 


character  of  the  improvements  thereon, 
was  held  to  apply  to  a  sale  under  the 
order  of  the  court  issued  upon  a  judg- 
ment in  an  action  on  a  street  improve- 
ment certificate. 

The    Oregon    Statute     provides    that 
several  known- lots  or  parcels  shall  be 


Piel  V.  Brayer,  30  Ind.  332;    Bardeus  sold  separately  or  otherwise  as  is  likely 

V.  Huber,  45  Ind.  235;  Gregory  v.  Pur-  to  bring  the  highest  price, 

due,  32  Ind.  453;    Tyler  v.  Wilkerson,  In    Bank    of    British    Columbia    v, 

27  Ind.  451;    Benton  v.  Wood,  17  Ind.  Page,  7  Oregon  454,  this  provision  of 

260.     In  Reed  v.  Diven,  7  Ind.  189,  it  the  statute  is  construed   to  leave  the 

was  held  that  the  execution  defendant  matter  entirely  to  the  discretion  of  the 

need  not  furnish  the  sheriff  with  a  map  sheriff  as  to  whether  he   will   sell  in 

or  other  description  showing  that  the  separate  parcels  or  not.     See  also  Gris- 

land   lies  in    separate   parcels.      The  wold  v.  Stoughton,  2  Oregon  61. 

sheriff  himself  must  ascertain  the  fact.  2.  French  v.  Edwards,  13  Wall.  (U. 

Minnesota.  —  Swenson  v.  Halberg,  i  S.)  506,   construing  as    mandatory    a 
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weight  of  authority  is  that  such  statutes  are  merely  directory, 
and  that  a  noncompliance  will  not  render  the  sale  ipso  facto 
void.^  However,  it  has  been  held  by  good  authority  that  the 
flagrant  violation  of  such  directory  statute  renders  the  sale  abso- 
lutely void.* 

(3)  Susceptible  of  Division  —  In  GeneraL  —  Some  authorities  hold 
that  not  only  must  distinct  parcels  be  sold  separately,  but  that 
where  the  property  is  susceptible  of  division  it  must  be  so 
divided  and  sold.* 

Biioretion  of  Oflloor.  —  In  many  cases  it  is  doubtful  whether  real 
estate  levied  upon  is  legally  susceptible  of  division,  and  in  such 
cases  it  is  uniformly  held  that  the  officer  is  clothed  with  a  discre- 
tion, and  his  action  in  the  premises  made  in  good  faith,  and  with- 
out abuse  of  discretion,  is  conclusive.* 

statute  of  California   which   provided  Hun  (N.  Y.)  155;  Cunningham  z'.  Cas- 

that  the   sheriff    in    seUing    property  sidy,  17  N.  Y.  276. 

upon   a  judgment   recovered    by    the  North  Dakota,  —  Power  r.  Larabee, 

state  against  property  for  delinquent  3  N.  Dak.  502. 

taxes  should    only   sell   the    smallest  United  States,  —  Swenson  v,  Halberg, 

quantity    which    any    purchaser    will  i    McCrary  (U.  S.)  96,   construing    a 

take  to  pay   the  judgment  and  costs.  Minnesota  statute. 

Stead  V,  Course,  4  Cranch  (U.  S.)  403,  2.  French  v.  Edwards,  13  Wall.  (U. 

a  tax  sale,  opinion  by  Marshall,  C.  J. ;  S.)  506;  Brake  z/.  Brownlee,  91  Ind.  359. 

Wheeler  v.  Kennedy,  i  Ala.  292;  Km-  S.  In  McLean  County  Bank  v.  Flagg, 

ney  v.  Knoebel,  51   111.  112;  Drake  v,  31   111.  290,  the  decision  rests  upon  the 

Murphy,  42  Ind.  82;    Piel  v,   Brayer,  construction  of  an  act  regulating  sales 

30    lad.   332:    Gregory  v.   Purdue,  32  on    executions,    which    provides    that 

Ind.  453;  Benton  v.  Wood,  17  Ind.  260;  when  any  property,  real  or  personal, 

Gordon  v.  O'Neil,  96  Mo.  350;  Lewis  v,  shall  be   taken   in   execution,  if  such 

Whitten,  ii2  Mo.  318.  property  be  susceptible  of  division,  it 

In   T»^^4a^nft  it  is   provided   that  the  shall  be  sold  in  such  quantities  as  may 

rents  and   profits  be  first  offered,  and  be  necessary  to  satisfy  such  executions 

if  no  bids  are  received  the  fee  simple  and  costs.     Cowen  v.  Underwood,   16 

may   be    sold.     Nix  v.   Williams,    no  111.  22. 

Ind.  234;  Milburn  v,  Phillips,  136  Ind.  In  Nelson  v.  Bronnenburg,  81   Ind. 

680.  193,  it   was  held  that  whenever  it  is 

1.  Arkansas.  —  In  Feild  v.  Dortch,  34  doubtful  whether  real  estate  levied  on 
Ark.  399,  a  provision  that  lands  be  sold  is  really  susceptible  of  division,  the 
under  execution  in  forty-acre  tracts  was  action  of  the  sheriff,  taken  in  good  faith 
held  directory  and  at  the  option  of  the  and  without  abuse  of  discretion,  is  con- 
owner,  and  that  in  the  absence  of  in-  elusive.  See  also  Wright  v.  Yetts,  30 
structions  the  sheriff  could  exercise  his  Ind.  185;  Drake  v.  Murphy,  42  Ind. 
sound  discretion  in  making  the  sale.  82;  Benton  v.  Wood,  17  Ind.  260;  Reed 

California, — San  Francisco  v.  Pix-  v.  Diven,  7  Ind.  189;  Craig  v,  Steven- 
ley.  21  Cal.  57;  Browne  v.  Ferrea,  51  son,  15  Neb.  362,  where  a  sale  en  masse 
Cal.  552.  of  three  city  lots,  each  of  which  was 

Indiana.  —  Brake    v.    Brownlee,    91  covered  in  part  by  a  dwelling  house, 

Ind.  359.  was  sustained.     Laughlin  v,  Schuyler, 

Minnesota,  —  Lamberton  v,  Mer-  i  Neb.  409:  Eaton  r/.  Ryan,  5  Neb.  47; 

chants'  Nat.  Bank,  24  Minn.  281;  Till-  Mevey's  Appeal,  4  Pa.  St.  80. 

man  v.  Jackson,  i  Minn.  183.  4.  Nelson  v.  Bronnenburg,  81   Ind. 

Missouri, — Sheehan  v.  Stackhouse,  193;    Nix  t/.   Williams,    no   Ind.    234; 

10  Mo.  App.  469;  Bouldin  v.  Ewart,  63  Wright  v.  Yetts,  30  Ind.  185;  Bardeus 

Mo.  330;    Rector  v.  Hartt,  8  Mo.  448;  v.  Huber,  45  Ind.  235,  holding  that  an 

Wellshcar  v.  Kelley,69  Mo.  343;  Lewis  execution  sale  of  real  estate  as  an  en- 

V,  Whitten,  112  Mo.  318.  tirety  to  satisfy  a  judgment  of  $365.80, 

Niw    York.  —  Margin  v.   Wicks,   92  comprising  four  acres  of  ground,  one 
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(4)  Option  of  Debtor*  —  The  Iowa.  Code  provides  that  the 
defendant  may  submit  to  th?  pfficer  holding  the  execution  a  plan 
p(  division  of  thP  Und  levied  upon,  and  that  the  officer  must  sell 
jiccording  to  sqch  pljin  ?o  much  pf  the  Und  as  may  be  necessary 
to  satisfy  the  debt  and  costs,  and  no  more.*  In  the  absence  of 
spq^e  statutory  provision  giving  the  debtor  the  option  to  dictate 
the  order  anc^  pls^n  of  sale  it  would  seem  that  while  he  might  have 
the  right  to  b^  heard  find  perhaps  to  have  his  suggestions  followed 
if  reasonable,  yet  the  officer  would  not  be  compelled  to  follow 
such  (dictation**  Statutory  enactments  and  decisions  requiring 
the  s^le  of  property  in  parcels  are  uniformly  held  to  be  for  the 
benei]it  of  the  ^xecutipn  debtor,  and  they  are  therefore  directory 
an^  may  be  waived  by  the  executipn  debtor,  either  expressly  '  or 
by  laches.*  In  the  absence  of  a  showing  to  the  contrary,  the  pre- 
sumption is  always  in  favor  of  the  validity  of  the  officer's  actipn.* 

b.  Sale  En  Masse  —  After  offer  in  Pareels.  —  The  authorities 
generally  hold  that  after  the  several  parcels  have  been  offered 
separately  and  no  bids  have  been  received,  the  property  may 
then  be  offered  and  sold  as  an  entirety.®  In  Michigatiy  however, 
the  rule  seems  to  be  mandatory,  and  if  the  property  cannot  be 
sold  in  parcels  no  sale  can  be  made.''' 

part  of  which   had  on  it  a  store  and  Merritt,  108  Ind.  347;  Wobd  v.  Young, 

dweUing    house    and    stable    and    an  38  Iowa  102,  where  an  objection  made 

orchard  worth  from  $1,500  to  $2,000,  eleven  years  after  the  sale  was  held 

and    was   separated   by   a    fence    and  not  to  avail;  Power  v.  Larabee,  3   N. 

wagon  road  from  the  other,  which  had  Dak.   502:    Hargin  v.  Wicks,  92  Hun 

on   it  a  saw  and  grist  mill,  and  was  (N.   Y.)  155;    Atcheson  v.   Hutchison, 

worth  from  $2,000  to  $2,500,  was  void.  51  Tex.  223. 

National  Bank  v.  Sprague,  20  N.  J.  £q.  ^,  Eggers  v.  Redwood,  50  Iowa  289. 

159;  Mcrwin  v.  Smith,  2  N.  J.  J^Q.  182;  9.  Cohen   v,    Menard,    136   111.    130; 

Q'Donnell  v.  Lindsay,  29  N.  Y.  Super.  Bressler  v,  Martin,  42  111.  App.  356; 

Ct.  523;    Bank  of  British  Columbia  v.  Van  Valkenburg  v.  School   Trustees, 

Pi^ge,  7  Oregon  454.  66  111.  103;  Phelps  v.  Conover.  25  111. 

1.  Iowa    Code,    §    3088;    Taylor   v.  309,  where  it  was  held  the  duly  of  the 

Trulock,  59  low^  558.  sheriff  to  offer  each  tract  separately, 

$.  King  V.  Piatt,  37  N.  Y.  155,  where  using  his  own  judgment  as  to  the  sub- 
the  court  said:  "  I  do  not  agree  with  division,  and  if  the  smallest  subdivision 
the  learned  counsel  for  the  motion  will  not  sell,  then  add  another  to  it,  and 
that  the  defendant  had  the  right  tode-  so  on,  when  if  it  does  not  sell  he  may 
terrpine  the  order  of  sale,  and  the  sell  the  same  in  bulk;  Mugge  v.  H el- 
authorities  quoted  do  not  sustain  that  gemeier,  81  Ind.  120,  where  it  was  held 
position;  but  in  the  absence  of  all  di-  that  the  property  may  be  sold  as  an 
rections  by  the  court  the  defendant  entirety  after  the  offer  of  the  renis  and 
has  a  right  to  be  heard  on  the  subject,  profits,  the  fee  simple  in  parcels  singly 
his  suggestions  considered,  and,  if  for  and  in  combinations  of  two  and  three, 
the  best,  followed."  Gregory  z/.  Purdue,  etc.,  and  no  bids  received;  Weaver  r. 
32  Ind.  453,  where  substantially  the  Guyer,  59  Ind.  195;  Connecticut  Mut. 
same  conclusion  is  reached  as  in  King  L.  Ins.  Co.  v.  Brown,  81  Iowa  42; 
V,  Piatt,  37  N.  Y.  155.  Lamb  v.  McConkey,  76  Iowa  47;  Bur- 

8.  Joyce  r.  Ma4ison  First  Nat.  Bank,  meisier  v.  Dewey,  27  Iowa  468;  Dead- 

62  Ind.  188;  Vilas  v.  Reynolds,  6  Wis.  wood  First  Nat.  Bank  v.  Black  Hills 

214.  Fair  Assoc,  2  S.  Dak.  145. 

^.  Nix   V.   Draughon,  56   Ark.    240;  7.  Udell  v.  Kahn,  31  Mich.  195. 

i^eynolds  v.  Tenant,  51  Ark.  87;  Rob-  In  Durm  v.  Fish,  46  Mich.  312,  a  sale 

^rts  V,  Fleming,  53  111.  196;  Richey  v.  of  mortgaged  premises  as  an  entirety 
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Bettor  Mae  Oaa  Be  Obteimed.  —  The  rule  requiring  distinct 
parcels  to  be  sold  separately,  having  for  its  purpose  the  realiza* 
tion  of  as  large  an  amount  as  possible  from  the  sale,  it  is  uni- 
formly held  that  when  the  property  is  so  situated  or  of  such  a 
nature  as  to  command  a  higher  price  if  sold  as  an  entirety,  such 
method  may  properly  be  pursued  although  the  property  is  capa- 
ble of  division.^ 

r.  Personal  Property.  —  In  general  the  rules  covering  the 
sale  of  real  estate  as  to  divisibility  and  sale  in  parcels  apply  to 
personal  property ;  and  where  the  property  can  be  divided  and 
sold  in  separate  parcels  it  should  be  done.'  The  rule  as  to  sale 
in  parcels  does  not  interfere  with  the  duty  of  the  officer  to  sell 
the  property  in  such  manner  as  will  produce  the  highest  price.* 
Where  property  is  sold  subject  to  a  chattel  mortgage  it  must  be 
sold  in  one  parcel  that  the  rights  of  the  mortgagee  may  be  pro- 
tected.* Unless  prohibited  by  statute,*  real  and  personal  prop- 
erty necessarily  connected  may  be  sold  together.* 

was  held  void  although  the  premises  United    States,  —  Hill     9.    National 

bad  been  raortgaijred  as  a  single  parcel,  Bank,  97  U.  S.  450. 

but  subsequently  a  release  of  a  portion  2.  Wright  r.  Mack,  95  Ind.  332;  Bums 

had  left  the  remainder  in  distinct  par-  v,  Rj^y,  18  B.  Mon.  (Ky.)  392;  Ameri- 

cels.     It  was  held,  however,  that  a  sub-  can  Wine  Co.  v,  Scholer,  85  Mo.  496; 

division  made  by  the  mortgagor,  but  Boylan    v,    Kelly,   36  N.  J.  Eq.   331; 

without  the  mortgagee's  concurrence.  National  Bank  r.  Sprague,  20  N.  J. 

subsequent    to  the  execution  of    the  Eq.  159;  Sheldon  v,  Soper,  14  Johns, 

mortgage,  would  not  necessitate  a  sale  (N.  Y.)  353. 

in   parcels.      And  this  suggestion    is  In  Lawrence  r.  Speed,  2  Bibb  (Ky.) 

sustained  in  Larzelere  v,  StarkweaUier,  401,  the  tale  of  a  negro  woman  and 

38  Mich.  96.  her  child  was  held  to  be  an  exception 

1.  See  the  following  cases:  to  the  rule. 

Calif ortda,  —  Gleason    v.    Hill,    65  Isk  Pemifylvaiiia   the  authorities  are 

Cal.  17.  somewhat  conflicting.     It  would  seem, 

Georgia,  —  Parker  v.  Glenn,  72  Ga.  however,   that    the    sale    of    personal 

637.  property  en  masse  (Furbush  v,  Greene, 

Illinois,  —  Bressler  r.  Martin,  42  lit  108  Pa.  St.  503;  Smith  v.  Meldren,  107 

App.  356;  McMuUen  v.  Gable,  47  IlL  Pa.  St.  348),  or  in  oarcels  (Yost  v.  Smith, 

67;  Ross  p.  Mead,  10  111.  172.  X05  Pa.  St.  628),  is  not  fraudulent  per 

Indiana. — Jones  v,  Kokomo   Bldg.  se.     An  early  case  held  that  failure  to 

Assoc.,  77  Ind.  34a.  sell  in  parcels  renders  the  sale  abso- 

lowa,  —  Connecticut  Mut.  L.  Ins.  Co.  lutely  void  (KIopp   v,    Witmoyer,  43 

r.  Brown,  81  Iowa  42.  Pa.  St.  2i9)»  but  later  decisions  con- 

Kansas,  —  Bell  v.  Taylor,  14  Kan.  siderably  moderate  this  rule.     In  Fur- 

277.  bush  V,  Greene,  108  Pa,  St.  503,  a  sale 

Maryland, — Hopper  r.  Hopper,  79  of  goods  and  machinery  in  one  lump 

Md.  40a.  was    sustained.    The    sale,    however, 

Michigan,  —  Geney  v,  Maynard^  44  was  attacked   by    attaching  creditors 

Mich.  578.  upon  the  ground  of  fraud.    See  Smith 

N'ebraska,  —  Craig  v,  Stevenson,   15  v,  Meldren,  107  Pa.  St.  351;   Yost  v. 

Neb.  362.  Smith,  105  Pa,  St.  628. 

New  York,  —  Anderson  «,  Austin,  34  8.  McLean  County  Bank  v,  Flagg,  31 

Barb.  (N,  Y.)  319.  111.  290. 

Jihode  Island,  —  Howland  r.  Pettey,  4.  Tifft  v.  Barton,  4  Den.  (N.  Y.)  X71; 

15  R.  I.  603.  Harvey  v,  McAdams,  32  Mich.  472. 

Tennessee,  —  Stephens   v,  Taylor,  6  0,  Breese  v.  Bange,  2  E.  D.  Smith 

Lea  (Tenn.)  307.  (li.  Y.)  474. 

Wisconsin.  —  MazweU  V.  Newton,  65  6.  Parker  v.  Bluffton  Car  Wheel  Co., 

Wis.  96x.  X08  Ala.  140. 
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d.  Miscellaneous — (i)  Sufficient  to  Satisfy  Debt.  —  Inde- 
pendent of  statutory  enactments  it  is  held  that  the  officer  has  no 
authority  to  sell  more  of  the  property  than  is  sufficient  to  satisfy 
the  judgment.^ 

(2)  Equity  of  Redemption.  —  Two  distinct  equities  of  redemp- 
tion in  different  parcels  of  land  under  mortgages  to  different 
persons  cannot  be  sold  together  on  an  execution  against  the 
mortgagor.* 

(3)  Several  Liability.  —  Where  execution  is  awarded  against 
several  defendants  and  fixes  the  proportionate  share  of  each 
defendant,  it  will  not  authorize  the  sale  of  the  property  of  the 
several  parties  en  massed 

e.  Inverse   Order   and   Marshaling — (i)  In  General. — 

The  rules  of  equity  require  that  when  one  of  two  creditors  has 
two  or  more  funds  to  which  he  may  resort,  and  the  other  creditor 
has  but  one,  the  creditor  having  the  larger  lien  must  first  exhaust 
the  property  not  included  in  the  other's  lien.*  And  this  rule  has 
been  extended  to  necessitate  the  sale  of  various  parcels  conveyed 
by  the  defendant  at  different  times,  in  the  inverse  order  of  their 
alienation.^ 

(2)  Sale  under  Judgment.  —  In  sales  under  judgment  the 
equitable  rules  are  enforced,  and  the  judgment  creditor  may  be 
compelled  in  equity  to  resort  first  to  the  debtor's  property  not 
alienated,  if  any  such  remain.*  This  rule  is,  however,  questioned 
in  an  early  case.''  The  equitable  rule  is  in  general  still  further 
enforced  when  all  the  debtor's  property  has  been  alienated,  and 
the  creditor  is  compelled  to  exhaust  the  property  in  the  inverse 
order  of  alienation.^  In  Georgia^  however,  it  is  held  that  where 
the  debtor  has  disposed  of  all  his  property  a  judgment  creditor 

1.  Tieman  v.  Wilson,  6  Johns.  Ch.  8.  Brown  v,  Duncan,  132  lU.  413. 
(N.   Y.)  411;    Gregson   v.  Tuson,    153  4.  Story  Eq.  Jur.  (13th  ed.),  §  643. 
Mass.   325,    an    administrator's    sale,  6.  See  article  Foreclosure  of  Mort 
under  a  license  to  sell  only  what  was  gages,  vol.  9.  p.  411,  et  seq. 
necessary   to   pay  certain    debts    and  6.  Relfe  v.  Bibb,  43  Ala.  519;    Mar- 
charges,  made  in  excess  of  such  au-  shall  v.  Moore,  36  111.  321;    Dodds  v. 
thority,  and  it  was  held  void  although  Snyder,  44  III.  53;  Hurd  v.    Eaton,  28 
the   statute   provided   that  no  sale   of  111.   122;    Massic  v.  Wilson,    16   Iowa 
realty  by  an  administrator  by  license  390;    Clowes    v.    Dickenson,    9,    Cow. 
of  court  should  be  avoided  because  of  (N.  Y.)  403,  5  Johns.  Ch.  (N.  Y.)  235. 
any  irregularity  in  the  proceedings.  See  also  McCormick's  Appeal,  57  Pa. 

2.  McCone  v.  Courser,  64  N.  H.  506.  St.  54. 

In  North  v.  Dearborn,  146  Mass.  17,  7.  Bevis  v,  Landis,  6  Jones  Eq.  (59 
It  was  held  that  if  a  mortgagor  by  one  N.  Car.)  312,  where  the  sale  of  a  slave 
deed  mortgages  two  parcels  of  land,  under  an  execution  was  sustained  al- 
and subsequently  convey  his  equity  of  though  such  slave  had  been  sold  sub- 
redemption  in  each  parcel  to  a  different  ject-  to  the  judgment  lien,  and  the 
grantee,  he  so  far  severs  his  interest  in  debtor  had  other  property  out  of  which 
the  different  parcels  by  these  convey-  to  satisfy  the  judgment,  and  the  sheriff 
ances  that  it  is  no  ground  of  objection  and  execution  purchaser  had  notice  of 
that    his    interest  in   'each    parcel    is  the  purchase. 

levied  upon  and  sold  separately  on  an  8.  Ritter  v.  Cost,  99  Ind.  80;  Merritt 

execution  against  him.  v,  Richey,  97  Ind.  236. 
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may  levy  upon  any  of  such  property  regardless  of  the  order  of 
alienation.*  And  in  Iowa,  where  encumbered  real  estate  is  sub- 
sequently  sold  in  parcels  to  different  purchasers,  each  must  con- 
tribute proportionately  and  independently  of  the  rule  of  inverse 
order.*  Where  property  is  sold  under  execution  subject  to 
several  mortgages  given  at  different  times  to  different  persons, 
the  mortgagees  have  the  right  to  insist  that  the  unencumbered 
portion  be  first  sold.'  And,  further,  the  general  rule  is  invoked  to 
give  a  prior  mortgagee  the  advantage  of  a  sale  in  the  inverse  order 
of  mortgaging.*  In  Oregon  the  code  provision  entitles  the  third 
person  upon  request  to  have  his  property  sold  separately.* 

6.  Terms  and  Conditions  —  a.  In  General.  —  The  officer  can 
sell  only  upon  such  terms  as  are  provided  in  the  decree  or  in  the 
law  in  force  covering  the  particular  sale,*  but  he  may  prescribe 
terms  which  will  exclude  irresponsible  and  fraudulent  bidding.^ 

b.  Deposit.  —  An  immediate  compliance  with  the  terms  of  the 
sale  may  be  demanded,®  or  in  the  absence  of  a  special  decretal 
order  a  deposit  may  be  required  in  the  discretion  of  the  officer.* 

c.  Cash  or  Credit.  —  In  the  absence  of  special  statutory  pro- 
vision or  decretal  direction,  the  sale  must  be  for  cash.*®  But  such 
rule  applies  at  the  option  of  the  officer  when  the  judgment  cred- 

1.  Barden  v,  Grady,  37  Ga.  660.  demand  cash  on  the  spot  by  the  terms 

8.  Barney  v.  Myers,  28  Iowa  472.  of  the  sale,  and  that  a  reasonable  time 

5.  Ritch  V.  Eichelberger,  13  Fla.  169;  for  the  payment,  to  be  determined  by 
Massie  v,  Wilson,  16  Iowa  390.  the  particular   circumstances  of  each 

4.  Schryver  v.  Teller,  9  Paige  (N.  Y.)  case,  should  in  all  cases  be  allowed. 

173.  9.  Dills  V.  Jasper,  33  111.  263;  Kenton 

6.  Hill's  Anno.  Code  Oregon,  §  292;  v.  Meisse,  12  Mont.  Co.  L.  Rep.  (Pa.) 
Balfour  v,  Burnett,  28  Oregon  72.  114,  holding  that  a  change  of  terms  from 

6.  Hooper  v.  Castetter,  45  Neb.  67;  $100  to  $250  down  did  not  affect  the 
Bruschke  v,  Wright,  166  111.  183;  Rey-  validity  of  the  sale,  although  a  pro- 
nolds  V,  Wilson,  15  111.  395;  Barbour  v.  spective  bidder  was  deterred. 
Tompkins,  31  W.  Va.  410,  in  which  ll).  Griffin  «;.  Thompson,  2  How.  (U. 
case  the  court  said:  "It  is  also  as-  S.)  244;  People  i/.  Mayhew,  26  Cal.  656; 
signed  as  error  that  the  terms  of  the  Fosters.  Thomas,  21  Conn.  291;  Jones 
deed  of  trust  were  not  followed  in  the  v.  Thacker,  61  Ga.  336;  Phillips  v. 
decree.  Several  Virginia  cases  are  Behn,  19  Ga.  298;  Ruckle  v.  Barbour, 
cited.  The  rule  in  Virginia  is  different  48  Ind.  285;  Swope  z/.  Ardery,  5  Ind. 
from  ours.  Here  it  is  held  that  where  213;  Richards  v.  Adamson,  43  Iowa 
there  are  judgment  liens  and  trust-deed  248;  Swortzell  v.  Martin,  16  Iowa  519; 
liens  on  land,  and  a  resort  to  a  court  Chase  v.  Monroe,  30  N.  H.  427; 
of  equity  is  necessary  to  fix  priorities  Maples  v.  Howe,  3  Barb.  Ch.  (N.  Y.) 
and  enforce  the  liens,  that  the  rules  of  611;  Sedgwick  v.  Fish,  Hopk.  (N.  Y.) 
a  court  of  equity  will  be  followed  in  594;  Sherman,?/.  Boyce,  15  Johns.  (N. 
the  terms  of  the  sale.  This  certainly  Y.)444;  Meng  f.  Houser,  13  Rich.  Eq. 
would  be  so  when,  as  here,  there  are  (S.  Car.)  210;  Sauer  v.  Steinbauer,  14 
many  judgment  liens  prior  to  the  trust  Wis.  75. 

deed.     The  court  did  not  err  in  decree-*  In  Chandler  v.  Goodrich,  58  N.  H. 

ing  the  sale  on  time."  525,  it  was  held  that  a  judgment  is  not 

7.  National  Bank  v,  Sprague,  20  N.  satisfied  by  a  sale  on  credit  in  violation 
J.  Eq.  159.  of  an  order  to  sell  for  cash.     But  see 

8.  Irby  v.  Irby,  ii  Lea  (Ten n.)  165;  McCluskey  v.  McNcely,  8  111.  578, 
Sauer  v.  Steinbauer,  14  Wis.  71.  But  where  it  is  held  that  if  an  officer  selling 
see  Aldrich  v,  Wilcox,  10  R.  I.  40s,  on  execution  chooses  to  give  a  credit  to 
wherein  it  was  held  an  oppression  to  a  purchaser  the  sale  is  good,  especially 
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Itor  is  the  purchaser.*  The  court  may  preperly  order  a  sale  on 
credit  when  not  in  contravention  of  any  statute  and  when  deemed 
for  the  best  interest  of  all  parties  *  Or  a  sale  may  be  on  credit 
by  consent  of  all  the  parties,"  and  the  court  may  properly  direct 
the  security  to  be  taken.*  Where  the  terms  are  for  part  cash  and 
the  balance  credit,  a  sale  may  be  for  all  cash.* 

T.  Who  May  Not  Purchase  —  a.  InGenerax..  —  The  general  rule 
prohibiting  one  holding  a  position  of  confidence  or  trust  from 
acquiring  a  beneficial  interest  in  the  subject-matter  of  such  trust 
applies  to  judicial  sales,  and  prohibits  the  purchase  by  one  occu- 
pying a  fiduciary  relation.* 

b.  Officer  Conducting  Sale  —  in  cknerai.  —  The  foregoing 

general  rule  prohibits  the  officer  conducting  the  sale  from  purcha^ 
ing,  either  directly  ^  or  through  the  mediation  of  a  third  person,® 
although  a  sale  to  an  attaching  officer  has  been  permittea,* 

if  done   with  the  cpncurrence  of  the  a  eale  of  succession  propcity;  Hoppt^r 

plaintiff;       Williamson     v.     Berry,     8  v.  Williams,    75   Md.    191;    Hooper  v. 

How.  (U.  S.)  544,  where  the  court  says:  Casietter,  45  Neb.  67. 

"  In  the  acts  for  the  relief  of  Clarke,  8.  Sedgwick  v.  Fish,  Hopk.  (N.  Y.) 

saU  is  the  word  used  and  frequently  594;  M^pWa  v.  Howe,  3  Garb.  Ch.  (N. 

repeated.     No  other  term,  in  reierence  Y.)  6ii. 

to  the  power  given  to  sell  a  part  of  the  4.  In  Hopper  v.  Williams,  75  Md. 
devised  premises,  is  used.  The  chan-  191,  it  was  held  that  where  two  trus- 
cellor's  order  is  that  Clarke  is  per-  tees  appointed  to  sell  real  estate  are 
mitted  to  sell.  No  words  are  used  in  unable  to  agree  after  sale  made  as  to 
the  acts  to  qualify  the  term  sale,  the  security  to  be  given  by  the  pur- 
There  is  not  anything  to  raise  a  pre-  chaser,  and  the  matter  in  question  is 
sumption  that  Clarke  was  permitted  to  submitted  to  the  court  upon  the  respect- 
sell  for  anything  else  than  cash,  ive  reports  of  the  trustees  and  the  an- 
Even  the  debts  of  Clarke,  which  the  swer  of  the  purchaser,  it  is  a  wise 
chancellor  thought  he  had  the  jurisdic-  exercise  of  the  discretion  of  the  court 
tion  to  order  the  payment  of,  are  to  require  security  to  be  given  by  the 
directed  to  be  paid  out  of  the  proceeds  purchaser  to  the  satisfaction  of  only 
of  the  sale.  We  think',  therefore,  that  one  of  the  trustees, 
the  deed  executed  by  Clarke  to  De  6.  In  Halleck  v,  Guy,  9  Cal.  182,  It 
Grasse,  being  upon  a  consideration  was  held  that  ^  purchaser  paying  all 
other  than  for  cash,  is  not  valid  to  pass  cash  under  terms  entitling  him  to  a 
the  premises  in  dispute  to  De  Grasse  credit  is  entitled  to  a  reduction  for  the 
or  to  his  alienees."  interest. 

1.  In  Isler  v.  Andrews,  66  N.   Car.  6.  Michoud  v.  Girod,  4  How.  (U.  S.) 

552,  it  was  held   that  he  may  demand  554;  Hoffman  Steam  Coal  Co.  v.  Cum- 

cash    payment    in   full   although    the  bcrland  Coal,   etc.,   Co.,   16    Md.  456; 

judgment  creditor  be  the  purchaser.  Robinson  v,  Clark,  7  Jones  L.  (52  N. 

In  Delespine  v.  Campbell,  52  Tex.  4,  Car.)  562;    Metropolitan   El.  R.  Co.  v. 
it  was  held  that  a  purchaser  who  pays  Manhattan  R.  Co.,  14  Abb.  N.  Cas.  (N. 
the  amount  of  his  bid  by  crediting  the  Y.  C.  PI.)  252,  wherein  the  general  prop- 
amount  on  his  judgment  under  fore-  osition    is    elaborately    discussed    and 
closure  is  not  a  purchaser   for  value,  numerous  citations  given. 
But  see  Merwin  v.  Smith,  2  N.  J.  Eq.  T.  Harrison  v.  McHenry,  9  Ga.  164; 
182,  wherein  it  is  held   that   security  Stapp  v,  Toler,  3  Bibb  (Ky.)  450. 
may  not  be  required  of  an  authorized  In  Shotwell  v.  Munroe,  42  Mo.  App. 
agent  of  the  plaintiff  for  the  perform-  669,  it  was  held  that  if  a  purchase  be 
ance  of  his  contract,  nor  can  he  refuse  made  by  a  number  of  persons  of  whom 
the  bid  of  such  agent  for  want  of  such  the  sheriff  is  one,  the  sale  is  void, 
security.  8.  Downing  v.  Lyford,  57  Vt.  507. 

3.  Reynolds  v,  Wilson,   15   111.   395;  9.  Arnolds.  Brown,  24*PiQk.  ^aSQ*) 

Wright  V.  Cummin^s,  19  La.  Ann.  353,  89. 
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A  laltt  to  fta  Ofloor'f  pioirk  is  regarded  as  suspicious  and  will  be  sub- 
jected to  close  scrutiny,^ 

r.  Deputy,  Auctioneer,  Appraiser,  or  Judge.  —  ▲  D«p«ty 

coqies  within  the  rule  for  his  principal,^  unless  he  is  plaintiii  or 
assignee  under  a  writ  directed  tp  such  principal.' 

Anetioneor.  —  The  rqle  with  respect  to  an  auctioneer  is  not 
clearly  settled ;  it  would  seem,  however,  that  a  general  auc- 
tioneer is  prohibited  from  purchasing,^  but  that  a  mere  crier  is 
not.** 

Appraiflon.  —  Under  statutory  prohibitions,  a  sale  to  an  appraiser 
is  held  to  be  void  •  or  voidable.'' 

Judge.  — '  A  judge  ordering  the  sale  cannot  himself  become  the 
purchaser,  either  directly  *  or  indirectly.* 

d.  Trustees  or  E^jecutors  or  Administrators. — ▲  Trui^o 
cannot  purchase. ^^ 

Ho^  Can  a«  Executor  or  Admlniitrator  Pnrohafe  directly  ^^  or  through  ^ 

1.  Massey  v.  Young,  73  Mo.  260.  another  and  then  take  the  position  and 

2.  Perkins  v,  Thompson,  3  N.  H.  advantages  accruing  to  a  principal. 
144;  Mills  V,  Goodsell,  5  Conn.  47s;  Nor  will  one  acting  as  trustee  or  in  a 
Woodbury  *  v,  Parker,  19  Vt.  354,  fiduciary  relation  to  others  be  per- 
Wherein  a  sale  to  a  deputy  was  held  mitted  to  deal  with  the  trust  property 
void.  In  Cowles  v.  Hardin,  zoi  N.  for  his  own  profit  or  advantage." 
Car.  388,  the  sale  was  held  voidable.  6,  Swires  v.  Brotherline,  41   Pa.  St. 

8,  Jackson  v.  Collins,  3  Cow.  (N.  Y.)  135;  Crook  v,  Williams,  20  Pa.  St.  342. 

89.  6.  Reno  v.   Hale,   28  Neb.  646;  Mc- 

4.  Brock  V.  Rice,  27  Gratt.  (Va.)  812;  Keighan  v.  Hopkins,  19  Neb.  34. 

Qalbraith   v.    Drought,    24   Kan.    592;  7.  Terrillv.  Auchauer,  i40hio  St.  80. 

TerwiUIger  v.    Brown,    44   N.  Y.   237;  8.  Livingston  v.  Cochran,  33  Ark.  294. 

Smith  V.  Harrigan,  27  Abb.  N.  Cas.  (N.  9«  Hoskinson  v.  Jaquess,  54  111.  App. 

Y.  Supreme  Ct.)  324,  wherein  the  court  59,    wherein   a  judge  of   the   Probate 

said:      "The  auctioneer  being  there-  Court  caused  his  wife  to  purchase  lands 

fore   the  agent  for  one  or  both  of  the  sold  under  a  decree   issued  from  his 

parties  at  the  same  or  different  times  own  court,  and  afterwards  confirmed 

during  the  sale,  and  the  faUing  of  his  the  sale,  and  it  was  declared  fraud u- 

hammer  fixing  the  rights  of  the  buyer  lent. 

andseller,  and  his  memorandum  signed  10.  Wormley  z/.  Worm  ley,   8  Wheat. 

by  him  being  a  sufficient  written  con-  (U.   S.)  421;    Davoue    v.    Fanning,    2 

tract  in  law  to  bind  both  parties  under  Johns.  Ch.  (N.  Y.)252;  Hoffman  Steam 

the    statute  of    frauds,   it   seems   but  Coal  Co.  ?/.  Cumberland  Coal,  etc.,  Co.; 

right  that,  as  between  the  parties,  he  i6Md.456;  Price  z/.  Thompson,  84  Ky. 

should  be  indifferent.     This,  of  course,  219. 

does  not  mean  that  he  should  not  exert  11.  Georgia.  —  Worthy  v.  Johnson,  8 

himself  for  the  seller  in  order  to  obtain  Ga.  236,  sale  held  voidable, 

the  best  price  possible,  for  to  him  h^  Indiana.  —  Sh&w  r.  Swift,  i  Ind.  565, 

owes  that  duty  up  to  the  time  when  and  Murphy  v.  Tcter,  56  Ind.  545,  sale 

the    property    is    struck    off;    still   he  held  voidable. 

should  be  indifferent  in  the  sense  that  Louisiana.  —  Scott  v.  Gorton,  14  La, 
he  should  have  no  interest  so  opposed  115,  sale  held  void, 
to  ^0/ta ^d  bidders  or  purchasers  at  the  Massachusetts.  —  Litchfield    v.    Cud- 
sale  as  would  induce  him,  while  acting  worth,   15   Pick.  (Mass.)  23,  sale  held 
presumably  as   agent  for  another,    to  voidable. 

take  the  position  and  the  advantages  ac-  Michigan.  —  Dwight  v.  Blackmar,  a 

truing  to  a  principal.     It  has  been  re-  Mich.  330. 

pe^tediy   held  that  a   person  will  not  Mississippi.  —  Bland    r.    Muncaster, 

be  permitted   to  conduct  negotiations  24  Miss.  62,  and  Temples  v.  Cain,  60 

under  pretense  of  acting  as  agent  for  Miss.  478,  sale  held  voidable. 

60  Volume  XII. 


Condmct  of  tel«.  JUDICIAL  SALES.      Who  Xaj  Vot  PnrdiaM. 

third  person.*  But  this  rule  is  subject  to  permissive  statutes,* 
cases  in  which  he  ha^  an  interest  in  the  property,'  and  rights  of 
innocent  purchasers  from  such  executor  or  administrator.* 

e.  Guardian,  Receiver,  or  Tenant  —  Gaardian.  —  A  pur- 
chase may  not  be  made  by  a  guardian,*  nor  on  behalf  of  such 
guardian,*  but  such  latter  purchase  is  not  ipso  facto  void.''' 

▲  Beootver  is  held  to  be  incapacitated  from  purchasing  at  a  sale 
which  he  is  ordered  to  make.* 

▲  Texutnt  in  Common  may  purchase  his  cotenant  s  estate  under  a 
prior  incumbrance  given  by  the  latter.*    And  a  tenant's  adverse 

New  Jersey.  —  Smith  v.  Drake,  23  N.  property  sold,  and   the   sale  is  made 

J.  Eq.  302,  sale  held  voidable.  in  the  ordinary  manner  and  no  unfair- 

New  York.  —  Terwilliger  v.  Brown,  ness  is  shown. 

44  N.  Y.  237.  4.  In    Blood    v.    Hayman,    13    Met. 

North     Carolina.  —  Froneberger     v.  (Mass.)  231,  it  was  held  that  the  title  of 

Lewis,  70  N.  Car.  456,  wherein  it  was  a  third  person  acquired  bona  fide  from 

held  against  the  policy  of  the  law  for  a  purchaser  at  an  administrator's  sale 

an   administrator  to   purchase  at   his  for  the  benefit  of  the  administrator  will 

own  sale,   and  if  he  does  so  the  sale  be  protected. 

may   be  treated  as  a  nullity  or  full  5.  Hoskins  v.  Wilson,  4  Dev.  &  B.  L. 

payment  enforced.  (N.  Car.)  243;  Mann  v.  McDonald,  10 

Pennsylvania, —  Musselman  z/.  Eshle-  Humph.  (Tenn.)  275;  Worthy  v.  John- 
man,  10  Pa.  St.  394.  son,  8  Ga.  236,  where  the  sale  was  held 

Texas.  —  Fortune    v.    Killebrew,    70  voidable;    O'Donoghue    v.    Boies,   92 

Tex.   437;    Hamblin   v.   Warnecke,   31  Hun  (N.  Y.)  3,  a  decision  under  a  statu- 

Tex.  91,  sale  held  void.  tory    prohibition;   Dugan    v.    Denyse, 

Virginia.  —  Davies   v,    Hughes,    86  13  N.  Y.  App.  Div.  214,  where  the  court 

Va.  909,  sale  held  void.  says  :  '*  Although  there  was  no  statu- 

But  see  Bogart  v.  Bell,  112  Ala.  tory  prohibition  covering  the  question, 
412,  wherein  the  question  was  not  it  does  not  follow  that  the  law  author- 
raised,  but  the  payment  of  the  pur-  ized  a  person  occupying  a  fiduciary 
chase  money  by  an  administrator  is  relation  to  become  a  purchaser  at  a  fore- 
considered.  '  closure   sale   where   the  rights  of  the 

1.  Peirce  v.  Graham,  85  Va.  227;  cestui  que  trust  yrere  involved  and  ob- 
Boyd  V.  Blankman,  29  Cal.  20;  Harris  tain  the  beneficial  interest  thereunder. 
V.  Parker,  41  Ala.  604,  held  voidable;  On  the  contrary,  it  was  the  settled  corn- 
Miles  V.  Wheeler,  43  111.  123,  held  void;  mon-law  doctrine,  always  enforced  by 
Blood  V.  Hayman,  13  Met.  (Mass.)  231,  a  court  of  equity,  that  such  purchase 
held  voidable;  Litchfield  ?/.  Cudworth,  inured  to  the  benefit  of  the  cestui  que 
15  Pick.  (Mass.)  23;  Smith  «/.  Drake,  23  trust.  Gardner  v.  Ogden,  22  N.  Y. 
N.  J.  Eq.  302.  327.     There  is,   however,  this  distinc- 

3.  Price   v.  Springfield  Real   Estate  tion,  which  becomes  of  controlling  im- 

Assoc,  loi  Mo.  107,  wherein  a  former  portance  in    this    case,    that    whereas 

law   is   referred   to   as  permitting  an  the  statutory  prohibition  rendered  the 

administrator    to    purchase    at   three-  sale  absolutely  void,  the  common-law 

fourths  of  the  appraised  value;  Briant  principle,  enforced  as  an  equitable  rule, 

V.    Jackson,    99    Mo.    585,    construing  made  such  sale  voidable  only,  at  the  in- 

Rev.   Stat.    Mo.    1879,  §    i^»    holding  stance  of  the  cestui  que  trust.     Forbes 

that    the    prohibition    upon   executors  v.  Halsey,  26  N.  Y.  65:    Barr  v.  New 

and  administrators  purchasing  applies  York,  etc.,  R.  Co.,  125  N.  Y.  277;  Har- 

only  to  probate  sales.  rington  v.  Erie  County  Sav.  Bank,  loi 

8.  Linma,n  v.  Riggins,  40  La.  Ann.  N.  Y.  257." 

761,  holding  that  an  administrator  who  6.  Willey  v.  Tindal,  5  Del.  Ch.  194. 

is  the  surviving  partner  in  community  7.  Hoskins  v.  Wilson,  4  Dev.  &  B.  L. 

of  the  deceased  may  purchase;  Penny  (20  N.  Car.)  243. 

V.  Jackson,   85  Ala.  67,   holding   that  8.  Sheldon  v.  Saenz,  59  How.  Pr.  (N. 

an  executor  or  administrator  may  pur-  Y.  Supreme  Ct.)  377. 

chase  when  he  has  an  interest  in  the  9.  Burr  v,  Mueller,  65  111.  258. 
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title  acquired  by  purchase  at  a  tax  sale  has  been  recognized,*  but 
not  his  title  acquired  at  a  judicial  sale  prior  to  surrendering  pos- 
session.* 

y.  State,  County,  or  Town.  —  Conflicting  decisions  prohibit 
a  state  •  or  county  *  from  purchasing  at  sales  under  execution  in 
its  favor,  but  permit  a  town  *  so  to  purchase. 

^.  Public  Official  at  His  Tax  Sale  —  a  county  Trwauror  •  or 

Tax  CoUootor  "^  is  prohibited  from  purchasing  at  a  tax  sale  conducted 
by  him. 

8.  Who  Hay  Purchase.  —  The  limitations  as  to  purchasing  placed 
upon  those  occupying  fiduciary  relations  may  be  waived  by 
the  parties  in  interest,®  or  the  transaction  upheld  by  authoriza- 
tion of  the  court.*  Aside  from  the  prohibitions  noted  any  per- 
son may  become  the  purchaser,  including  the  plaintiff,^®  general** 
or  attaching  creditor,**  defendant,*'  mortgagee,**  stockholder,** 
heirs,**  a  surety,***"  a  fraudulent  grantee,***  an  agent  without  dis- 
closing his  principal,**  an  attorney  for  the  plaintiff  •*  or  defend- 

1.  Weichselbaum  v.  Curlett,  20  Kan.  after  the  heirs  have  reached  their 
709.  majority. 

2.  In  Lausman  v.  Drahos,  10  Neb.  9.  Kirkpatrick  v.  Corning,  48  N.  J. 
172,  it  was  held  that  a  tenant  purchas-  Eq.  302,  holding  that  a  receiver  or 
\n%  property  of  his  landlord  at  a  judi-  trustee  authorized  by  the  court  to  bid 
cial  sale  will  be  presumed  to  make  and  buy  ait  a  sale  of  the  trust  property 
such  purchase  for  the  purpose  of  pro-  may  bid  and  buy  for  another  as  well  as 
tecting  his  possession,  and  the  landlord  for  himself. 

may  redeem.     In  the  case  stated,  the  10.  National  F.  Ins.  Co.  7/.  Loomis,  ii 

tenant  had  failed  to  surrender  his  lease  Paige  (N.  Y.)  431;    Lane  v.  White,  la 

or  notify  the  absent  landlord.  Wis.   381;    Blum  v.  Rogers,   71   Tex. 

3.  Littleton  v.  State.  2  Lea  (Tenn.)  668,  holding  that  the  judgment  cred- 
669.  itor  may  purchase  and  need  not  in  fact 

4.  Williams  v.  Lash,  8  Minn.  496,  pay  the  purchase  price,  but  that  it  may 
wherein  it  was  held  that  a  county  has  be  credited  upon  the  execution. 

no  capacity  to  purchase  real  estate  sold  11.  Worland  v,  Kimberlin,  6  B.  Mon. 

on  execution  in  its  favor  where   the  (Ky.)  608;    Benners  v,  Rhinehart,  107 

purchase  is  not  made  for  the  public  N.  Car.  705. 

use  of  the  county  within  the  meaning  18.  Arnold  v.  Brown,  24  Pick.  (Mass.) 

of  the  statutes  then  in  force.  89. 

5.  Corinth  «/.  Locke,  62  Vt.  411,  hold-  18.  Neilson  v.  Neilson,  5  Barb.  (N.  Y.) 
ing  that  a  plaintiff  town  may  purchase  565,  wherein  it  was  held  that  one  de- 
and  hold  real  estate  on  execution  in  its  fendant  may  purchase  real  estate  of 
favor.  his  codefendant;  Robinson  v,  Parker, 

6.  Spicer  v.  Rowland,  39  Kan.  740,  3  Smed.  &  M.  (Miss.)  114;  Kilgo  v, 
holding  that  a  purchase  is  void  if  made  Castleberry,  38  Ga.  512. 

by   the   county    treasurer,  or    firm    of        14.  Brown  v.  Frost,  10  Paige  (N.  Y.) 
which  he  is  a  member.  243.     See  also  article  Foreclosure  oP 

7.  Chandler  v.  Moulton,  33  Vt.  246.       Mortgages,  vol.  9,  p.  510. 

S.  Woodbury  v.  Parker,  19  Vt.  354;        16.  Pewabic  Min.  Co.  v.  Mason,  145 

Litchfield  v.  Cudworth.  15  Pick.  (Mass.)  U.  S.  349. 

23;    Mills   V.    Goodsell,    5   Conn.  475;        16.  Briant  v.  Jackson,  99   Mo.  585; 

Scott  V.  Freeland,  7  Smed.  &  M.  (Miss.)  Howell  v.  McCreery,  7  Dana  (Ky.)  388. 
409.  17.  Carlos  v,  Ansley,  8  Ala.  900. 

Musselman  v,  Eshleman,  10  Pa.  St.        18.  Seals  v.  Pheiffer,  77  Ala.  278  . 
394,  held  that  suit  to  set  aside  an  ad-        19.  National  F.   Ins.  Co.  v.  Loom  is, 

ministrator*s  purchase  must  be  brought  ii  Paige  (N.  Y.)43i. 
^thin  twenty-one  years,  or  ten  years        20.  Le  Conte  v.  Irwin,  19  S.  Car.  554. 
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ant  ^  or  administrator;*  but  the  last  proposition  is  disputed.' 

9.  Bidding  — Of.  Manner  of  Bid  — (i)  In  General— K  bid 
may  be  made  orally,  spoken  aloud  or  privately,  or  in  writing,  in 
words  or  figures,  or  by  a  wink  or  nod,  or  in  any  manner  by  wnich 
the  bidder  signifies  his  willingness  and  intention  to  give  a  par- 
ticular price.'* 

(2)  By  Letter.  —  Thus  a  bid  may  properly  be  made  by  letter.* 
But  such  bids  should  be  announced  by  the  officer  selling.* 

(3)  Compliance  with  the  Statute  of  Frauds.  —  There  is  much 
conflict  o(  authority  as  to  whether  or  not  judicial  sales  arc  within 
the  statute  of  frauds,  requiring  some  note  or  memorandum  of  the 
sale  to  be  made  in  writing  and  signed  by  the  parties.  The 
weight  of  authority  would  seem  to  be  that  they  are  not  within 
such  provision.'''  But  sales  closely  analogous  to  judicial  sales  are 
held  to  be  within  the  statute  of  frauds.® 

EzoouUon  Sales.  —  Technical  execution  or  sheriffs'  sales  are  held  to 
be  within  the  statute  of  frauds,  and  some  memorandum  of  the 
sale  in  writing  is  required  to  be  made.*     But  the  contrary  doc- 

But  see  Busey  z/.  Hardin,  2  B.  Mon.  Pennsylvania.  —King  v.  Gunifon,  4 

(Ky.)  407,  holding  that  a  purchase  by  Pa.   St.  171;    Fulton  v.   Moore,  25  Pa. 

plaintiff's  counsel  in  connection    with  St.  468. 

^reatinadequacy  was  ground  for  avoid-  8.  Bozza  «/.  Rowe,  30  111.  198,  an  ad- 

ing  the  sale.  ministrator'ssale;  Hutton  v.  Williams, 

1.  Saunders  t/.  Gould,  134  Pa.  St.  445,  35  Ala.  503,  a  judicial  sale  under  an 

in  which  case  the  sale  and  purchase  order  of  the  Probate  Court;  Smith  v. 

were  in  the  interest  of  the  debtor.  Arnold,  5  Mason  (U.  S.)  414,  holding 

3.  In  Grayson  v.  Weddle,  63  Mo.  523,  an  administrator's  sale  to  be   within 

it  was  held  that  an  attorney  of  the  ad.  the  statute  of  frauds  of  Rhode  Island, 

ministrator  may  purchase,  giving  full  9.  Georgia,  —  In  Howell  v.  Shcwell, 

value  and  in  good  faith.  96  Ga,  454,  it  is  held  that  one  who,  as 

8,  In  West  v,  Waddill,  33  Ark.  575,  agent  of  the  owner  of  real  estate,  en- 
it  was  held  that  an  attorney  of  the  ad-  gages  an  auctioneer  to  make  the  sale 
ministrator  is  prohibited  from  pur-  thereof  at  public  outcry  cannot,  as  the 
chasing.  auctioneer's  clerk,  make  an  entry  or 

4*  Millingar  v,  Daly,  56  Pa.  St.  245.  memorandum  of  the  sale  so  as  to  bind 

6.  Tyree  v,  Williams,  3  Bibb  (Ky.)  a  bidder  to  whom   the   property  was 

365;  Dickerman  v.  Burgess,  20  111.  967;  knocked  off  by  the  auctioneer. 

Thomson  v.  Ritchie,  80  Md.  247.  Indiana, — Jones    v,  Kokomo  Bldg. 

6.  Dickerman  v.  Burgess,  20  111.  267.  Assoc.,  77  Ind,  340;  Chapman  v.  Har- 

7.  Gj/i/<?r/«fl. -^  Halleck  v,  Guy,  9  wood,  8  Blackf.  (Ind.)  83;  Gossard  v. 
Cal.  181.  Ferguson,  54  Ind.  519;  Elston  v.  Cas- 

Illinois,  —  Bozza  v,  Rowe,  30  111.  198.  tor,  loi  Ind.  426;  Hadden  v.  Johnson, 

Maryland.  -^Yi^kXx'i^QTi  v,  Harrison,  i  7  Ind.  394.     In  Ruckle  v.  Barbour,  48 

Md.  Ch.  331.  Ind.  274,  it  is  held  that  a  memorandum 

Missouri.  —  Stewart    v,   Garvin,    31  of  the  sale  ipade  in  a  private  sale  book 

Mo.  36.  kept  by  the  sheriff,  stating  the  name  of 

New     y<7r^. -^  Andrews    v.     O'Ma-  the  purchaser  and  the  amount  for  which 

honey,    H2   N.  Y.    567;    Hegeman   v.  the  land  sold,  but  not  signed  by  the 

Johnson,  35  Barb.  (N.  Y.)  200.     But  see  sheriff  or  his  deputy,  is  not  a  sucientflS 

Bicknell  7/.  Byrnes,  23  How.  Pr.  (N.  Y.  memorandum  to  satisfy  the  statute  of 

Supreme  Ct.)  486,  and  National  F.  Ins.  frauds. 

Co.   V,  Loomis,   n   Paige  (N.  Y.)  431,        Maryland.  —  Spencer    v.    Pearce,   10 

wherein    it  was  held  that   the    mas-  Gill   A  T.  (Md.)  294:  Barney  v.  Patter- 

ter's  memorandum  of  sale  is  a  sufti-  son,  6  Har.  h.  J.  (Md.)  182;  Hanson  v. 

cient  compliance  with  the  statute  of  Barnes,  3  Gill  &  J.  (Md.)  359;  Duvall 

frauds.  v.  Waters,  i  Bland  (Md.)  569. 
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trine   has  been  declared,^  and  in  any  event  the  return  of  the 

sKeriff  is  a  sufficient  compliance  with  the  statute.* 

b.  Officer  Bidding. — An  officer  may  properly  receive  and 
cry  a  single  bid  when  such  bid  is  definite  and  certain  and  no  dis- 
cretion is  vested  in  him.'  But  the  officer  cannot  act  as  the 
agent  of  another  in  bidding  when  a  discretion  is  implied  or 
given.*     By  statutory  enactment,^   and  decision,*   a  constable 

Afassachusetts.  —  Sanborn   v,   Cham-  Moore  v,    Pye,  lo  Kan.    246,   holding 

berltn,  loi  Mass.  409.  that  if  the  sheriff  promises  to  bid  for 

Minnesota,  —  Armstrong  v,  Vroman,  some  person  and  then  refuses  to  do  90, 

II  Minn.  a20.  he  is  not  guilty  of  any  official  mistake, 

Missouri.  —  Alexander  r.   Merry,  9  that  he  at  most  is  only  guilty  of  disre- 

&io.  514.  garding  his  duty  as  agent  for  such  per- 

N^w  York.  —  Simonds  v»  Catlin,   %  son,  and  that  the  plaintiff  has  no  right 

Cai.  (M.  Y.)6i.  to    have    the    sale    set  aside  for  the 

UniUd  States.  —  Remington  v.  Lin-  neglect  of  his    own  agent;  Requa   v. 

thicum,  14   Pet.  (U.  S.)  84,  construing  Rea,  2  Paige  (N.  Y.)  339,  wherein  the 

tbe  law  as  it  existed  in  Maryland.  master  had  written  instructions  from 

England.  —  Blagden  v.  Bradbear,  Z2  the  complainant  not  to  sell  the  prem« 

Ves.  Jr.  467.  ises  below   a  specified  sum,  and  the 

1.  Tate  V.  Greenlee,  4  Dev.  L.  (15  N.  court  said:  "  The  master  had  no  right 
Car.)  149;  Emley  v.  Drum,  36  Pa.  St.  to  permit  the  property  to  be  struck  off 
123;  Nichol  V.  Ridley,  5  Yerg.  (Tenn.)  to  a  third  person  below  the  sum  limited 
63.  in  his  instructions.     He  should  either 

2.  Remington  v.  Linthicum,  14  Pet.  have  adjourned  the  sale  and  given 
(U.  S.)  84;  Jones  v.  Kokomo  Bldg.  notice  thereof  to  the  complainant's  so- 
Assoc.,  77  ind.  340;  Duvall  v.  Waters,  licitor,  or  have  put  up  the  property  in 
I  Bland  (Md.)  569;  Sanborn  v.  Cham-  the  name  of  the  complainant  at  the 
berlin,  loi  Mass.  409.  $2600,  and,   if    no    person   bid   more, 

In  Armstrong  v.  vroman,  11  Minn,  should  have  struck  it  off  to  him  at  that 

320,  it  was  held  that  the  proper  evidence  sum.      If  he  had  adopted   the   latter 

of  a  sale  of  real  estate  on  execution  is  course,  the   complainant   would   have 

the  certificate  prescribed  by  statute,  and  been  compelled  to  take  the  property  at 

no  other  note  or  memorandum  is  re-  that  price."     In  Brannin  z/.  oroadus,  94 

quired  to  make  it  a  valid  contract.  Ky.  33, 14  Ky.  L.  Rep.  726,  it  is  held  that 

S.   In    Richards  v.  Holmes,  18  How.  an  execution  plaintiff  may  leave  a  spe- 

(U.  S.)  148,  the  court  said:    **  It  is  true  cific  bid  for  the  full  amount  of  his  debt 

he  employed  the  auctioneer  to  bid  for  with  the  officer  making  the  sale  of  the 

him,  but  this  fact  alone  could  not  depre-  lands  under  the  execution,  and  aery 

ciate  the  price.     Such  an  authority  may  of  the  bid  by  such  officer  is  not  in  vio- 

be  used  for  fraudulent  purposes;  but  lation  of  a  statute  simply  prohibiting 

if  fairly   used,  its  tendency  is  to  en-  him  in  his  own  behalf  from  buying  or 

hance  the  price;  and  in  this  case  there  bidding  for  property  at  his  own  sale. 

is  no  evidence  that* it  was  intended  to  But  see  Dixon  v.  Sharp,  i  A.  K.  Marsh. 

be,  or  in  fact  was,  unfairly  used.     On  (Ky.)  211,  where  it  was  held  that  a  sale 

the  contrary,  there  seems  to  be  no  room  of  lands  under  execution  on  the  bid  of 

for  doubt  that  the  price  bid  by  the  auc-  the  sheriff  conducting  the  sale  is  void 

tioneer  for  Harper  was  more  than  any  even  though  the  sheriff  bid  as  the  agent 

other  person  was  willing  to  give,     ft  of  another. 

must  be  remembered  that  the  auction-  4.  Caswell  v.  Jones,  65  Vt.  457,  hold- 

eer  was  not  employed  as  the  agent  of  ing  that  an  officer  at  an  execution  sale 

the  creditor  to  purchase  the  property  clothed  with  the  discretionary  author- 

for  him  at  the    least   price  at   which  ity  to  bid  in  the  property  cannot  so  act, 

it  could  be  obtained.     Such  an  agency  and  a  sale  made  in  pursuance  of  such 

an  auctioneer  should    not  undertake,  bid  is  void;  Knight  v.  Herrin,  48  Me. 

It  is  inconsistent  with  his  relation  to  533;  Harrison  v.  McHenry,  9  Ga.  164. 

the  seller,  and   with  the  faithful   dis-  6.  Chambers    v.    State,    3    Humph. 

charge  of  his  duty  to  the  seller."    See  (Tenn.)  237. 

also  Wenner  v,  Thornton,  98  111.  156;  6.  Sparling  v,  Todd,  27  Ohio  St.  521. 
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may  not  receive  and  cry  any  bids  except  such  as  are  oflfered.at 
the  time  and  place  of  sale. 

c.  Withdrawing  Bid. —  Until  a  bid  is  accepted  it  is  a  mere 
proposal  and  may  be  withdrawn  by  the  bidder,*  but  he  cannot 
retract  his  bid  after  its  acceptance.*  The  next  highest  bidder  is 
not  bound  where  the  highest  bid  is  withdrawn  or  rejected.* 

d.  Rejecting  Bid. —  An  officer  may  properly  refuse  to  entertain 
a  bid  of  an  irresponsible  bidder  ;*  nor  is  the  officer  obliged  to 
entertain  any  bids  coupled  with  conditions  not  in  conformity  with 
his  power.*  If  he  fails  to  note  a  bid  the  sale  may  be  reopened 
although  the  purchase  has  been  declared.*  But  an  officer  has 
no  right  to  reject  a  bid  otherwise  admissible,  simply  because  the 
time  limit  for  bidding  has  expired ; ''  nor  should  he  reject  a  bid 
once  accepted  where  there  is  danger  that  loss  to  the  parties  will 
result  from  so  doing.* 

e.  Assigning  Bid.  —  Substitution  of  another  person  for  the 
bidder,  or  an  assignment  of  the  bid,  is  proper  in  the  absence  of 
any  fraud  connected  therewith,  and  the  deed  should  properly 
issue  to  such  substitute.*  But  it  has  been  held  that  an  assignee, 
before  the  certificate  of  purchase  has  been  filed  for  record  or  the 
sale  confirmed,  cannot  object  to  any  subsequent  action  of  the 
court  in  regard  to  the  sale.** 

1.  National  Bank  v,  Sprague,  20  N.        8.  Dazet  v,  Landry,  21  Nev.  291. 

T.   Eq.   159;    Durnford  v.   Degruys,  8  4.  Merwin  v.  Smith,  2  N.  J.  Eq.  182. 

Martin  (La.)  220:  Nebraska  L.  &  T.  Co.  In  Den  v,  Zellers,  7  N.  J.  L.  153,  the 

f.    Hamer,   40  Neb.   281;     Barnes    v.  rejection  of  a  bid  made  by  a  transient 

Zoercher.  127  Ind.  105.  having  little  or  no  visible  property,  and 

In  Donaldson  v,  Kerr,  6  Pa.  St.  486,  not  supposedly  able  to  pay  the  purchase 

an  adjournment  of  the  sale  was  held  to  money,  was  held  good, 

be  a  withdrawal  of  a  bid  by  implica-  In  Thomson  v.  Ritchie,  80  Md.  247, 

tion.  a  bid  by  letter  from  an  unknown  and 

In  Blossom  v,  Milwaukee,  etc.,  R.  apparently   irresponsible    source    was 

Co.,  3  Wall.  (U.  S.)  196,  an  adjourn-  held  properly  rejected, 

ment  of  the  sale  and  its  final  discontin-  In  Hildreth  v.  Turner,  89  Va.  858,  the 

uance  were  held  to  deprive  the  highest  rejection  of  a  bid  by  the  purchaser  at  a 

bidder  of  the  right  to  a  confirmation  of  former  sale  who  had  failed  to  complete 

the  sale  to  him.  his  purchase  was  held  proper. 

In  U.  S.  V.  Vestal,  4  Hughes  (U.  S.)  6.  Nebraska  L.  &  T.   Co.  v.  Hamer, 

467,  the  refusal  of  the  officer  to  enter-  40  Neb.  281. 

tain  the  highest  bid  of  a  responsible  6.  Head  v.  Clark,  88  Ky.  362. 

bidder  furnished  such  bidder  sufficient  7.  Parker  v.  Pratt,  8  N.  J.  £q.  104. 

ground  for  a  resale   to  commence  at  8.  Dills  v.  Jasper,  33  111.  263. 

the  price  of  his  bid,  but  he  could  not  be  9.  Florida,  —  Mann  v.  Jennings,  25 

declared  the  purchaser.  Fla.  730. 

In  Fuson  v.  Connecticut  General  L.  Georgia,  —  Parler  v,  Johnson,  81  Ga. 

Ins.  Co.,  53  Iowa  609,  an  agent  who  254. 

exceeded  his  instructions  was  permitted  Illinois.  —  Chytraus  v.  Smith,  141  111. 

to  withdraw  his  bid  by  paying  the  costs.  231;    Harwood    v.    Cox,    26  111.  App. 

The  bid  was  withdrawn  and  the  sheriff  374. 

made  a  return  of  the  facts,  and  also  Maryland,  —  Cohen    v.    Wagner,    6 

that  he  had  elected  to  treat  the  sale  as  Gill    (Md.)    236;     Farmers'    Bank    v, 

a  nullity.  Clarke,  28  Md.  145. 

2.  Dills  V.  Jasper,  33  HI.  263;    Ne-  iV;fw/irrJ^'^.  —  Guarantee  Trust,  etc., 
braska  L.  &  T.  Co.  v,  Hamer,  40  Neb.  Co.  v.  Jenkins,  40  N.  J.  Ea.  451. 

281;  Gray  V.  Case,  51  Mo.  463.  10.  Harwood  v.  Cox,  26  111.  App.  374. 

64  Volume  XH. 


CtDdnot  of  tele.                  JUDICIAL  SALES.  Bidding. 

f.  Opening  Bidding.  —  The  English  practice*  of  opening 
biddings  upon  a  substantial  offer  of  an  advanced  price  does  not 
generally  prevail  in  this  c6untry.'  But  in  some  instances  a  dis< 
cretion  has  been  granted  equivalent  in  fact  to  such  practice,'  and 
in  others  such  practice  has  been  distinctly  recognized.* 

g.  Enforcing  Bid.  —  The  successful  bidder  at  a  sale  subjects 
himself  to  the  jurisdiction  of  the  court,  and  may  be  compelled  to 
complete  his  purchase  or  otherwise  be  dealt  with  as  the  practice 
of  the  court  permits.* 

1.  Bourn  v.  Bourn,  13  Sim.  189;  Mo.  464;  Gray  v.  Case,  51  Mo.  463; 
White  V,  Wilson,  14  Ves.  Jr.  15a.  Wimer  v,  Obear,  23  Mo.  242. 

2.  Forman  V.  Hunt,  3Dana(KT.)6i4;  Nebraska, — Clark,  etc..  Invest.  Co. 
Cohen  v.  Wagner,  6  Gill  {Md.)  236;  v,  Wav,  (Neb.  1897)  71  N.  W.  Rep. 
State  Bank  v.  Green,  11  Neb.  303;  1021;  McKinley-Lanning  L.  &  T.  Co.  v. 
Wakeman  v.  Price,  3  N.  Y.  334;  Wil-  Hamer,  (Neb.  1897)  72  N.  W.  Rep. 
liamson  v.  Dale,  3  Johns.  Ch.  (N.  Y^  1042;  Nye,  etc.,  Co.  v.  Fahrenhols,  49 
2QO;  National  Bank  v,  Jarvis,  28  W.  Neb.  276;  Hooper  v,  Castetter,  45  Nei>. 
Va.  805;  Adams  v.  Haskell.  10  Wis.  67;  Maul  v,  Hellman,  39  Neb.  322; 
123;  Kneeland  v.  Smith,  13  Wis.  591;  Gregory  v,  Tingley,  18  Neb.  318;  Phil- 
Pcwabic  Min.  Co.  v.  Mason,  145  U.  S.  lips  v,  Dawley,  i  Neb.  320;  Jones  v. 
349.  Null,  9  Neb.  254. 

3.  Dupuy  V,  Gorman,  9  Lea  (Tenn.)  Nevada,  —  Sweeney  v,  Hawthorne,  6 
144;  Hamilton's  Estate,  51  Pa.  St.  58.  Nev.  129. 

4.  Dula  V.  Seagle,  98  N.  Car.  458;  .A^^tef/frj/y.  —  Townshend  e/. Simon, 
Ewald  V,  Crockett,  85  Va,  299;  Todd  v.  38  N.  If.  L.  239;  Shinn  v.  Roberts,  20 
Gallego   Mills  Mfg.   Co.,  84  Va.  586;  N.  J.  L.  435. 

Mason  v.  Martin,  64  Miss.  572.  New  York,  — Chappell  v,  Dann,  21 

5.  Alabama.  — Lamkin  v.  Crawford,  Barb.  (N.  Y.)  17;  Toole  v,  Toole,  H2 

8  Ala.  153;  Green  v,  Jordan,  83  Ala.  N.  Y.  333;  Wallace  v,  Berdell.  105  N. 
220;  Robinson  v.  Garth,  6  Ala.  204;  Y.  7;  Hegeman  v,  Johnson,  35  Barb. 
Bell  V,  Owen,  8  Ala.  312.  (N.  Y.)  200;  Goodwin  v,  Simonson,  74 

District  of  Columbia,  ^^  Cox  V,  Cox,  N.   Y.    133;    Brasher    v,  Cortlandt,   2 

18  D.  C.  I.  Johns.  Ch.  (N.  Y.)  505;  Cazet  v.  Hub- 

Georgia.  —  Sharman    v.   Walker,  68  bell,  36  N.  Y.  677. 

Ga.  148,  Cureton  v,  Wright,  73  Ga.  8;  North  Carolina,  — Matter  of  Yates, 

Glenn  v.  Black,  31  Ga.  393;  Barlow  v.  6  Jones  Eq.  (N.  Car.)  212;  McKee  v» 

Toole,  80  Ga.  9.  Lineberger,  69  N.  Car.  217;  Hudson  v, 

IlHnois.  —  Hill  v.  Hill,  58  111.  239.  Coble,   97   N.   Car.  260;    Isler  v,  An- 

/iMfttfMtf.  —  Hunt  z/.  Gregg,  8  Blackf.  drews,  66  N.  Car.   552;  Flemming  v, 

(Ind.)  105.  Roberts,  84  N.  Car.  532. 

Kentucky,  —  Williams  v,   Glenn,    87  Ohio.  —  Bisbee  v.  Hall,  3  Ohio  449. 

Ky.  87;  Avritt  V,  Bricken,  (Ky.  1897)  Pennsylvania, — Girard   v,  Taggart, 

38  S.  W.  Rep.  1090;  Vance  v,  Foster,  5  S.  &  R.  (Pa.)  19;  Freeman  v.  Hus- 

9  Bush  (Ky.)  389.  band,  77  Pa.  St.  389;  Gaskell  v,  Morris, 
Louisiana,  —  McKenzie  v.  Bacon,  40  7  W.  &  S.  (Pa.)  32. 

La.  Ann.  157;  Miltenberger  v.  Hill,  17  Rhode  Island,  — Stlmson  v.  Mead,  2 

La.  Ann.  52.  R.  \,  541. 

Maryland,  —  Bolgiano  v.  Cooke,  19  Tennessee.  —  Deaderlck  v.  Watkins,  8 

Md.    375;    Farmers',    etc..    Bank    v.  Humph.   (Tenn.)    520;    Blackmore    v, 

Martin,  7  Md.  342;  Shaefer  z/.  O'Brien,  Barker,  2  Swan  (Tenn.)  340;  Still    v. 

49  Md.  253.  Boon,  5  Sneed  (Tenn.)  380;  Deaderick 

Massachusetts. — Cobb    v.    Wood,    g  v^    Smith,    6     Humph.    (Tenn.)    138; 

Cush.  (Mass.)  228.  Mosby  v.  Hunt,  9  Heisk.  (Tenn.)  675; 

Mississippi,  —  Mason  v,   Martin,   64  Munson  v.  Payne,  9  Heisk.  (Tenn.)  672 

Miss.  572;  Adams  tf.  Griffin,  3  Smed.  &  Utah,  — Kershaw  v.  Dyer,  6   Utah, 

M.  (Miss.)  556;    Mount  v.  Brown,  33  239. 

Mist.  566.  Virfrinia.  —  Redd   v.   Dyer,    83  Va. 

Missouri, -^VtMtA    v.    Shepperd,   38  331;  Woods  v.  Ellis,  85  Va.  471;  Clark- 
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tele  Xnft  Be  Tint  Goallnned.  —  Before  proceeding  to  subject  a  pur- 
chaser to  liability  on  his  bid  the  sale  should  be  reported  and 
confirmed.* 

Demand  and  Tender.  —  And  prior  to  any  proceeding,  a  demand 
should  be  made  on  the  purchaser  for  the  amount  of  his  bid  and  a 
tender  made  of  a  deed.* 

Votioe.  —  Before  a  resale  is  ordered  it  is  usually  held  necessary 
to  give  the  purchaser  notice  to  show  cause  why  he  fails  to  com- 
plete his  purchase.'  But  a  notice  of  the  time  and  place  of  the 
second  sale  is  not  necessary,*  and  as  the  purchaser  is  charged 
with  notice  of  all  the  proceedings  *  it  is  held  that  further  pro- 
ceedings may  be  had  upon  motion  without  notice  to  him.*  The 
courts  generally  recognize  their  power  to  enforce  the  contract  of 
purchase  by  compelling  the  purchaser  to  pay  the  full  amount  of 
his  bid.'' 

Action  in  th»  Vame  of  tht  SherifE:  —  And  the  sheriff  may  sue  in  his 
own  name  to  recover  from  the  purchaser  the  full  amount  of  his 
bid,*  or  for  a  deficiency  remaining  after  a  resale.*  So  an  action 
may  be  brought  in  their  own  names  by  commissioners  who  have 

son  V,  Read,  15  Gratt.  (Va.)  288;  Wil-  Ga.  149;   Glenn  v.   Black,  31  Ga.  393; 

Hams  V.   Blakey,  76  Va.  254;  Long  v.  Cureton  v.  Wright,  73  Ga.  8. 
WcUer,  29  Gratt.  (Va.)  347;  Mosby  v,        Louisiana,  —  Miltenberger  «'.  Hill,  17 

Withers,  80  Va.  82.  La.  Ann.  52. 

West  Virginia,  —  Glenn  v.  Blackford,        Nebraska. — Clark,  etc.,  Invest.  Co. 

23  W.  Va.  182.  V.  Way,  (Neb.  1897)71  N.  W.  Rep.  1021; 

Wisconsin, — Ogilvie  v.  Richardson,  Hooper    v,     Castetter,    45     Neb.    67; 

14  Wis.  158.  Mauiz/.  Hellman,  39  Neb.  322;  Gregory 

United  States.  —  Camden  v,  Mayhew,  v.  Tingley,  18  Neb.  318;  Jones  v.  Null, 

129  U.  S.  73.  9  Neb.  254;  Phillips  v.  Dawley,  i  Neb. 

England.  —  Lansdown    v.    Elderton,  320. 
14  Ves.  Jr.  513.  New  Jersey.  — Townshend  v.  Simon, 

1.  Schaefer  v.  O'Brien,  49  Md.  253;  38  N.  J.  L.  239. 
Hudson  V.  Coble,  97  N.  Car.  260;  Hill        New    York.  — Cazet  v.   Hubbell,  36 

V.  Hill.  58  III.  239.  N.  Y.  677;  Chappell  v.  Dann,  21  Barb. 

8.  Phillips  V.  Goldman,  75  Mo.  686,  (N.  Y.)  17. 
and  Williams  v.  Lines,  7  Blackf.  (Ind.)        North    Carolina.  —  McKee   v.   Line- 

47,  in  both  of  which  cases  it  was  so  held  berger,  69  N.  Car.  217. 
under  a  statutory  proceeding.     McKee        Rhode  Island.  —  Stimson  v.  Mead,  2 

V.  Lineberger,  69  N.  Car.  217.  R.  I.  541. 

8.  Hill  V.  Hill,  58  111.  239:  Schaefer         Tennessee.  —  Deaderick   v.   Smith,  6 

V.    O'Brien,  49  Md.   253;    Gaskell   v.  Humph.    (Tenn.)   138;    Blackmore    v. 

Morris,  7  W.  &  S.  (Pa.)  32.  Barker,  2  Swan  (Tenn.)  340. 

4.  Gaskell  v.  Morris,  7  W.  &  S.  (Pa.)  Virginia.  —  Woods  if.  Ellis,  85  Va. 
32.  471 ;  Williams  v.  Blakey,  76  Va.  254. 

5.  Nye,  etc.,  Co.  v.  Fahrenholz,  49  Wisconsin. — Ogilvie  v.  Richardson, 
Neb.  276;  Blackmore  v.  Barker,  2  Swan  14  Wis.  158;  Atkinson  v.  Richardson,  18 
(Tenn.) 340.  Wis.  245. 

6.  Blackmore  v.  Barker,  2  Swan  8.  Belize.  Owen,  8  Ala.  312;  Sharman 
fTenn.>  340;  Munson  v.  Payne,  9  Heisk.  v.  Walker,  68  Ga.  148;  Glenn  v.  Black, 
iTenn.)  672;  Mosby  v.  Hunt,  9  Heisk.  31  Ga.  393;  Jones  v.  Null,  9  Neb.  254; 
iTenn.)  675;  Still  v.  Boon,  5  Sneed  Townshend  v.  Simon,  38  N.  J.  L.  239; 
(Tenn.)  380.  Chappell  v.  Dann,  21  Barb.  (N.  Y  )  17; 

7.  Alabama.  —  Laml^in  v,  Crawford,  McKee  v.  Lineberger,  69  N.  Car.  217. 
8  Ala.  153.  9.  Robinson  v.   Garth,  6  Ala.   204; 

Georgia,  —  Sharman    c.  Walker,  68    Sharman  v.  Walker,  68  Ga.  148. 
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sold  land  under  a  decree.*  A  judgment  creditor,  however,  can- 
not  maintain  such  an  action,*  and  it  would  seem  that  the  sheriff 
is  not  bound  to  bring  such  action.^ 

Exaontioii.  —  It  is  held  that  a  judgment  and  award  of  execution 
may  be  made  on  motion  filed  in  the  original  case.* 

Attaohnuat.  —  The  purchaser  may  be  proceeded  against  by  rule 
where  he  has  failed  to  pay  the  purchase-money,*  or  by  attach* 
ment,*  or  for  contempt.'' 

Bes«l6.  —  The  court  may,  however,  order  a  resale  of  the  property 
upon  failure  to  pay  the  purchase  price.® 

Lialiiiity  fnr  Defidenoy.  —  In  the  absence  of  other  circumstances 
affording  relief,  a  purchaser  who  has  necessitated  the  resale  of  the 
property  by  a  failure  to  complete  his  bid  will  be  liable  for  any 
deficiency  that  may  arise  upon  such  resale.^     But  this  d9ctrine 

1.  Shinn  v,  Roberts,  20  N.  J.  L.  435.  9.  Alabama,  —  Robinson  v.  Garth,  6 

8.  Galpin  v.  Lamb,  29  Ohio  St.  529;  Ala.  204. 

Harvey  v.  Adams,  9  Lea  (Tenn.)  289.  Georgia.  —  In   Barlow   v.   Toole,    80 

5.  Bisbee  v.  Hall,  3  Ohio  449;  Har-  Ga.  9,  where  a  sale  was  made  under 
vey  V.  Adams,  9  Lea  (Tenn.)  289.  two  Ji,  fas.^  the  purchaser  refused   to 

4.  Blackmore    v.    Barker,    2    Swan  complete  his  bid,  and  a  sale  was  then 

(Tenn.)  340;  Ogilvie  v.  Richardson,  14  made  by   virtue  of  two  older  /i,  fas. 

Wis    158.  The  court  said:    **  The  declaration  is 

6.  Williams  v.  Blakey,  76  Va.  254.  founded,  apparently,  upon  the  statute 
8.  Camden  v,  Mayhew,  129  U.  S.  73  (Code,  §3655),  and  certainly  the  statute 

\nting  the  following  cases:  Blossom  v.  does  not  fit  the  case.  It  provides  for 
Milwaukee,  etc.,  R.  Co.,  i  Wall.  (U.  one  of  two  remedies,  either  to  bring  an 
S.)  656;  Lansdown  v.  Elderton,  14  Ves.  action  for  the  whole  bid  or  to  resell  the 
Ch.  512;  Brasher  r.  Cortlandt,  2  Johns,  property  and  sue  for  the  difference. 
Ch.  506;  Blossom  v.  Milwaukee,  etc.,  Here  there  was  no  resale,  but  fresh 
R.  Co.,  3  Wall.  (U.  S.)  207;  Smith  V.  levies  upon  other ^. /ax.;  and  the  sec- 
Arnold,  5  Mason  (U.  S.)  420;  Requa  v.  ond  sale  was  as  much  an  original  sale 
Rea,  2  Paige  (N.  Y.)  341;  Casamajor  and  as  little  a  resale  as  the  first  was.  So 
V.  Strode,  i  Sim.  &  S.  381;  Anderson  that  there  could  be  no  action  main- 
V,  Foulke,  2  Har.  &  G.  (Md.)362].  *'  If,  tained  upon  the  statute." 
as  is  clear,"  said  the  court,  '*  the  pur-  Jllintns,  —  Hill  v.  Hill.  58  111.  239. 
chaser  may  be  required,  by  rule  or  at-  Indiana, — In  Hunt  v,  Gregg,  8 
tachment,  to  pay  into  court  the  entire  Blackf.  (Ind.)  105,  it  was  held  that  if 
sum  bid  by  him,  and  thus  complete  his  the  execution  plaintiff  buys  land  at  a 
purchase,  it  is  difficult  to  see  why  a  bid-  sheriff's  sale  at  a  price  exceeding  the 
der,  sought  to  be  made  liable  for  a  de-  amount  of  the  execution,  and  refuses  to 
ficiency  resulting  from  a  resale  caused  make  payment,  the  sheriff  may,  by  mo- 
by  his  refusal  to  make  his  bid  good,  tion  against  the  purchaser,  recover  the 
may  not  be  proceeded  against  in  the  excess  with  ten  per  cent,  damages 
same  suit  by  rule,  or  in  any  other  mode  thereon. 

devised  by  the  court  that  will  enable  Louisiana,  —  Miltenberger  v.  Hill,  17 

him  to  meet  the  issue  as  to  his  liability.  La.  Ann.  52. 

That  issue  in  the  present  case  was  tried  Maryland,  —  Schaefer  v,  O'Brien,  49 

upon  pleadings  and  proof,  and  there  is  Md.  253. 

no  pretense  that  the  appellant  had  not  Massachusetts,  —  Cobb    v.    Wood,    8 

full  opportunity  to  present  his  defense  Cush.  (Mass.)  228. 

before  the  final  order  now  under  review  Mississippi.  — In  Mason   v.   Martin, 

was  made."  64  Miss.  574,  the  court  said :  "  One*  who 

7.  See  also  Goodwin  v,  Simonson,  74  procures  a  resale  under  *  an  act  in  re- 
N.  Y.  133.  lation  to  the  confirmation  of  sales  under 

8.  Mosby  V,  Withers,  80  Va.  82;  decrees  in  chancery,' approved  Feb.  28, 
Sweeney  v,  Hawthorne,  6  Nev.  129;  1894,  Acts,  p.  71,  thereby  assures  the 
Mason  v,  Martin,  64  Miss.  572.  court  that  the  property  at  the  resale 
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was  disputed  in  an  early  case.*  The  purchaser,  however,  is  not 
liable  if  upon  the  resale  no  loss  occurs,*  and  the  remedy  is  held 
to  lie  only  against  the  actual  purchaser  and  not  against  a  substi- 
tute.* A  defaulting  purchaser  has  no  claim  upon  any  excess 
that  may  arise  upon  a  resale.** 

XeMure  of  Damagw.  —  In  isolated  cases  it  is  held  that  the  measure 
of  damages  is  the  loss  actually  sustained,*  and  that  no  action  will 
lie  unless  some  damage  is  shown.* 

Sale  on  Credit.  —  Where  a  sale  is  made  on  credit  secured  by  note 
or  bond  of  a  purchaser,  the  same  remedies  lie  to  enforce  payment 
as  in  actions  to  compel  completion  of  purchased 

Onitodia  Legis.  —  In  Some  jurisdictions,  land  sold  under  a  decree 
is  held  in  custodia  legis  as  security  for  the  purchase-money.* 

Bidder  BeUeved.  —  While  the  rule  of  caveat  emptor  generally 
applies  to  judicial  sales,  the  bidder  may  be  relieved  from  a  juris- 
dictional defect  •  where  the  terms  of  resale  vary  from  those  at 
the  first  sale,**  and  where,  before  the  sale  is  consummated,  mate- 
rial defects  in  the  title  are  discovered  which  the  record  does  not 
disclose,**  or  for  mutual  mistake  or  fraud.**     But  where  the  true 

shall  bring  the  amount  stipulated  in  Md.  342;  Still  t/.  Boon,  5  Sneed  (Tenn.) 

the  bond,  renders  himself  amenable  to  380;  Munson  v.  Payne,  9  Heisk.  (Tenn.) 

the    court    as  a  bidder,   and  Is  to  be  672;    Fleming  v.  Roberts,  84  N.  Car. 

treated  as  starting  bidding  on  resale  at  532;  Clarkson  v.  Read,  15  Gratt.  (Va.) 

that  sum,  for  all  which  the  required  288. 

bond  is  intended  as  a  security.     If  there  8.  Fleming  v.   Roberts,   64  N.  Car. 

is  not  a  better  bid  this  party  is  to  be-  532;    Glenii  v,   Blackford,   23  W.  Va. 

come  the  purchaser  and  to  be  dealt  with  182 ;  Long  v,  Weller,  29  Gratt.  (Va.)  347. 

as  such."    See  also  Mount  v.  Brown,  9.  Riddle  v.  Hill,  51  Ala.  224,  where- 

33  Miss.  566.  in  the  purchaser  at  an  administrator's 

iVif^rfljy^tf,— Jones  v.  Null,  9  Neb.  254.  sale  was  relieved  from  liability  on  his 

<A^(ffe^  7iffj^.  —  Townshend  t/.  Simon,  purchase- money    notes,    it    appearing 

38  N.  J.  L.  239;    Shinn  v.  Roberts,  20  that  the  sale  was  void  for  want  of  juris- 

N.  J.  L.  435,  diction. 

^m-4.  —  Kershaw  v.  Dyer,  6    Utah  10.  Hare  v.  Bedell,  98  Pa.  St.  485; 

239,    construing     Comp.    Laws     Utah  Freeman  v.  Husband,  77  Pa.  St.  389. 

(1888),  §  3437,  which  provide  that  if  a  11.  Nash's  Succession,  48  La.  Ann. 

purchaser  refuses  to  pay,  the  oflScer  may  1573. 

again  sell  the  property  and  sue  the  18.  In  Redd  v.  Dyer,  83  Va.  335,  the 

bidder  for  any  loss  that  may  occur.  court  said:  *'  This  doctrine  is,  of  course, 

1.  Grier  v,  Yonti,  5  Jones  L.  (N.  subject  to  the  (jualification  that  the 
Car.)  371.  purchaser  is  entitled   to  relief  on  the 

2.  Reed  v,  Shepperd,  38  Mo.  464.  ground  of  after-discovered  mistake  of 

3.  Wimer  v.  Obear,  23  Mo.  242,  eon-  material  facts,  or  fraud.  But  the  mis- 
j/rMi>f^  section  42  of  the  act  regulating  take  must  be  mutual;  for  the  mistake 
executions.  Rev.  Code  1845,  p.  483,  of  one  of  the  parties  occasioned  by  his 
and  which  decision  apparently  would  own  culpable  ne&^ligence  does  not  en- 
not  apply  in  the  absence  of  a  special  title  him  to  relief  as  against  the  other, 
statute,  nor  in  a  technical  judicial  sale,  who  is  free  from  negligence.  Long  v, 
as  the  court  questioned  whether  such  Weller,  29  Gratt.  (Va.)  347.  And  it  is 
section  embraced  a  sale  in  partition.  scarcely  necessary  to  say  that  where 

4«  Miltenberger  v.  Hill,  17  La.  Ann.  fraud  or  mistake  is  relied  on  by  a  piir- 

52.  chaser,  after  the    sale  has  been  con- 

6.  Lamkin  v.  Crawford,  8  Ala.  153.  firmed,  it  must  be  clearly  and  distinctly 

6.  Adams  v.  Griffin,  3  Smed.  &  M.  charged  and  proved.  Hord  v.  Colbert, 
(MissJ  556.  28  Gratt.  (Va.)  49;  Gregory  v.  Peoples, 

7.  Farmers',  etc.,  Bank  v.  Martin,  7  80  Va.  355." 
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condition  of  the  title  is  fully  set  forth  in  the  record,  the  purchaser 
is  remediless.*  And  where  the  purchaser  himself  undertakes  the 
disbursement  of  the  proceeds  of  the  sale,  he  does  so  at  his  own 
peril.* 

A.  Chilling  Bidding  —  (i)  In  General.  —  The  general  rules 
governing  auction  sales  apply  to  judicial  sales,  and  any  device, 
trickery,  agreement,  conspiracy,  or  fraudulent  contrivance  calcu* 
lated  to  stifle  competition  and  chill  bidding  will  vitiate  the  sale.' 

(2)  Collusion,  —  Any  agreement  among  the  parties  in  interest 
or  prospective  purchasers,  the  intent  and  purport  of  which  is  to 
stifle  competition  and  prevent  bidding,  will  vitiate  the  sale.* 
Further,  an  agreement  not  to  bid  against  each  other  is  void  as 
contrary  to  public  policy,  and  a  contract  of  that  kind  based  upon 
promised  consideration  cannot  be  enforced.* 

1.  Hooper  v,  Castetter,  45  Neb.  67;  record  of  judgments  and  the  fee  books 
Norton  v.  Nebraska  L.  &  T.  Co.,  35  of  the  Circuit  Court.  The  other  was  the 
Neb.  466.  custodian  of  the   recorded   titles  and 

2.  Clark,  etc..  Invest.  Co.  v.  Way,  filed  deeds  of  the  recorder's  office.  As 
(Neb.  1897)  71  N.  W.  Rep.  1021.  such  public,  trusted  servants,  it  very 

Compelled  to  Pay  a  Seoond  Time.  —  In  justly  tends  to  breed  distrust  and  un- 
Woods  V,  Ellis,  85  Va.  471,  it  was  held  easiness  in  the  public  mind  when  such 
that  where  a  receiver  collects  the  officers  are  found  taking  advantage  of 
money  from  the  purchaser  at  a  judicial  their  position  to  speculate  on  mat- 
sale  before  giving  the  required  bond,  ters  within  their  trust.  The  courts 
and  fails  to  account  for  it,  though  he  should  scan  such  transactions  nar- 
may  afterwards  give  the  bond,  the  pur.  rowiy,  and  search  them  through  and 
chaser  may  be  compelled  to  pay  the  through.  Masse y  v.  Young,  73  Mo. 
money  a  second  time.  260."     Stewart    r.  Severance,  43  Mo. 

8.'  Ingalls   V,    Rowell,  149   111.    163;  322;     Miltenberger    v,    Morrison,    39 

Barling  v,  Peters,  134  111.  606;  Garrett  Mo.  72. 

V,  Moss,  2o  111.  549;  Massey  v.  Young,  New  Jersey,  —  Hamburgh  Mfg.  Co. 

73  Mo.  260;  Abbey  w.  Dewey,  25  Pa.  ».  Edsall,  5  N.  J.  Eq.  249. 

St.  413.  Mew  York.  —  Myers  v,  Dorman,  34 

4.  California,  — Packard  v.  Bird,  40  Hun  (N.  Y.)  115;  Hawley  v.  Cramer,  4 

Cal.  378.  Cow.  (N.   Y.)  717;  Doolin  v.  Ward,  6 

District    of  ColumHa. — Horsey    v,  Johns. (N.  Y.)  194;  Thompsons.  Davies, 

Beveridge,  4  Mackey  (D.  C.)  291.  13  Johns.  (N.  Y.)  112;  Troup  v.  Wood, 

Kansas. —^^tiz  v.    Hines,    3    Kan.  4  Johns.  Ch.  (N.  Y.)  228. 

390;     White-Crow    v.    White- Wing,    3  North  Carolina.  — -  Burton  v.  Spiers, 

Kan.  276.  92  N.  Car.  503;  Currie  v.  Clark,  90  N. 

Illinois. — Loyd   v,   Malone,    23    111.  Car.  355. 

43-  Ohio. — Seymour    v.    Milford,   etc.. 

Iowa. — Fleming  v.  Hutchinson,  36  Turnpike  Co.,  10  Ohio  477;  Dudley  z/. 

Iowa  519;    Kerwer  v,  Allen,   31  Iowa  Little,  2  Ohio  504. 

578.  South    Carolina.  —  Barrett    v,    Bath 

Kentucky.  —  Myers     v,     Sanders,    7  Paper  Co.,  13  S.  Car.  128. 

Dana  (Ky.)  507.  Texas,  —  Hudson  v.  Morriss,  55  Tex. 

Michigan,  —  Aldrich  v,   Maitland,  4  606. 

Mich.  205.  Virginia.  —  Underwood  v,  McVeigh, 

Missouri,  —  In  Beedle   v.  Mead,  81  23  Gratt.  (Va.)  409. 

Mo.  297,  the  court  said:  **  Superadded  Wisconsin.  —  Cleveland  v.  Southard, 

to  what  has  been  developed,  it  is  most  25  Wis.  479. 

pertinent  to  observe  that  these  parties  5.  Packard  t'.  Bird,  40  Cal.  378;  Gold- 
occupy  official  positions  which  should  manz^.  Oppenheimer,  iiSInd.  95;  Hook 
have  at  once   suggested  to  them  the  r.  Turner,  22  Mo.  333;  Doolin  t^.  Ward, 

Soss   Impropriety  of  the    adventure.  6  Johns.  (N.  Y.)  195;  Barton  v,  Ben- 

le  was  the  trusted  custodian  of  the  son,  126  Pa.  St.  431. 
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(3)  Preventing  Competition  —  In  OomL  —  Any  interference, 
chicanery,  or  trickery  employed,  the  natural  result  of  which 
would  be  to  prevent  competition  and  render  a  fair  sale  impos- 
sible, is  contrary  to  the  law  governing  judicial  sales,  and  furnishes 
ground  for  avoiding  the  same.*  But  where  the  plaintiff  is  guilty 
of  the  offense  which  stifles  competition,  he  will  not  be  heard  to 
complain.'  And  a  notice  by  a  purchaser,  made  in  good  faith,  that 
he  has  a  claim  upon  the  property,  has  been  held  not  to  avoid  the 
sale.'     It  is  also  held  that  prejudice  must  be  shown  to  avoid  a 

1.  Devieat  to  Deprew  —  Qmructicut.  —  of  money;  Aldrich  v.  Lewis,  28  Neb. 

In  Spencer  v.  Champion,  13  Conn.  11,  502;  La  Flume  v.  Jones,  5  Neb.  256. 

in  a  sale  of  personal  property,  an  inter-  New  Hampshire.  — Jones    v.    Ports- 

ference  by  the  creditor  in  such  a  man-  mouth,  etc.,  R.  Co.,  32  N.  H.  544. 

ner  as  to  prevent  competition  among  North  Carolina.  —  Black  v,  Baylees, 

the  bidders  was  held  ground  for  avoid-  86  N.  Car.  527. 

ing  the  sale.  Otuo,  —  In   Saxon  v,  Seiberling,  48 

Georgia.  — O'Kelley  v.  Gholston,  89  Ohio  St.  554,  an  agreement  to  abstain 

Ga.  I.  from  bidding  was  held  to  be  a  fraud 

Illinois,  —  In  Coffey  v.  Coffey,  16  111.  upon  the  creditors. 

141,  the  public  assertion,  by  a  purchaser  Pennsylvania,  —  In   Phelps   v.    Ben- 

at  a  judicial  sale  under  a  decree  for  son,  161  Pa.  St.  418,  in  an  Orphans' 

partition,  that  he  had  a  claim  on  the  Court    sale    wherein     the     purchaser 

premises  which  he  threatened  to  liti-  agreed  to  pay  the  judgment  of  another 

gate,  was  held  ground  for  setting  aside  person  if  the  latter  would  refrain  from 

the  sale.  bidding,  such  agreement  was  held   to 

Indiana.  —  Lynch  v.  Reese,  97  Ind.  avoid  the  sale. 

360;  Arnold  v.  Cord,  16  Ind.  177.  Rhode  Island,  —  In  Fennerv.  Tucker, 

Kentucky.  —  In  Mills  v,  Rogers,  2  6  R.  I.  551,  an  expostulation  of  the  pur- 
Li  tt.  (Ky.)  217,  the  purchaser  bribed  chaser  with  a  rival,  inducing  him  to 
other  persons  to  refrain  from  bidding  withdraw,  was  held  to  vitiate  the  sale. 
by  offering  to  sell  to  such  persons  South  Carolina. —  Hamilton  z'.  Ham- 
such  parts  of  the  property  as  they  ilton,  2  Rich.  £q.  (S.  Car.)  355;  Carson 
wished  at  a  low  price.  The  sale  was  v.  Law,  2  Rich.  Eq.  (S.  Car.)  296.  In 
set  aside.  Herndon  v,  Gibson,   38  S.  Car.  357,  a 

Mississippi. — In  Pattison  v.  Josselyn,  widow  desired   the  bystanders  not  to 

43  Miss.  373,  a  collusion  to  bring  about  bid  against  her,  she  being  dependent 

a  sale  without  the  knowledge  of  the  upon   the   premises  for  support,   and 

party  in  interest  was  held  ground  for  thereby  deterred  another  person  from 

refusing  confirmation.  bidding.     The  sale  was  vacated. 

Nebraska.  —  In  Taylor  v.  Courtnay,  Texas.  —  In  Ward  v.  Duer,  70  Tex. 

15  Neb.  190,  it  was  held  that  where  the  231,  a  sale  was  made  in  violation  of  an 

holder  in  possession  under  a  tax  deed  agreement  between  all  the  parties  in 

proclaimed,  at  a  sale  of  the  premises  interest  that  the  sale  should  not  take 

upon  an  execution  against  the  owner,  place   unless  all   were   present.      The 

that  he  had  a  deed  from  such  owner  property  sold  for  an  inadequate  price, 

for  the  same,  and  thereby  prevented  and  the  sale  was  set  aside, 

competition,  and  the  purchaser,  know-  England.  —  Fuller    v.    Abrahams,   6 

ing  these  facts,  purchased  the  property  Moo.  316. 

for  very  much  less  than  its  actual  value,  2.  O'Kelley  v,   Gholston,   89  Ga.  i; 

and  then  commenced  an  action  to  re-  Collins  v.  Smith,  75  Wis.  392. 

strain    the    payment    of    the    money,  3.  Reagan  v.  Bishop,  25  S.  Car.  585; 

he  was  not  a  bona  fidi  purchaser,  and  Costillo    v.    Thompson,    9    Ala.    937, 

that  the  owner  was   entitled   to  have  wherein  a   notice   given   by   the   pur- 

thc  sale  set  aside.     See  also  Goble  v.  chaser  of  the  existence  of  certain  deeds, 

O'Connor,  43  Neb.  49,  wherein  a  sale  made  with  the  intention  of  purchasing 

was    avoided  because   the    successful  the   property   below   its   actual  value, 

bidder  induced   a   rival   to  cease  bid-  was  held  not  to  render  the  sale  void, 

ding  by  promising  to  pay  him  a  sum  but  impeachable  in  equity. 
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sale  on  the  ground  of  competition  being  stifled.* 

Fnndident  or  nOse  RepreoenUtioiiB  which  prevent  bidding  or  the 
attendance  of  bidders  constitute  sufficient  ground  for  setting  aside 
a  sale.*  But  where  the  plaintiff  is  equally  guilty  of  the  fraud  he 
cannot  obtain  relief.'  A  mere  unfulfilled  promise,  however,  to 
notify  a  party  in  interest  of  the  time  of  the  sale,  does  not  fur- 
nish sufficient  ground  for  setting  the  same  aside.*  And  the 
alleged  misrepresentation  must  in  fact  exist,*  and  prejudice  must 
be  shown.* 

Whether  Sale  Is  Void  or  Voidable.  —  While  violation  of  the  rules 
against   chilling  bidding  renders  a  sale  voidable/  it  is  only  in 

1.  Lynch  v.  Reese,  97  Ind.  360.  9  Ala.  937.     Quare,   whether  void  or 

2.  Indiana.  —  In  Forelandcr  v.  Hicks,     voidable. 

6  Ind.   448,   the  plaintiff  fraudulently  District    of   Columbia.  —  Horsey  v. 

represented  that  he  was  buying  in  the  Beveridge,  4  Mackey  (D.  C.)  291. 

Interest  of  the  defendant    and  would  Georgia.  —  Barnes   v.  Mays,  88  Ga, 

permit     him    to     redeem,    and    thus  696. 

prevented   competition.      Vantrees  v.  Illinois.  —  Loyd  v.  Malone,  23  111.  43; 

Hyatt,  5  Ind.  488.  Mathison  v.  Prescolt,  86  111.  493;  Coffey 

Kentucky.  —  Martin  v.  Blight,  4  J.  J.  v.  Cofifey,  16  111.  142;  Barling  v.  Peters. 

Marsh.  (Ky.)  491.  134  111.  606;  Ingalls  v.  Rowell,  149  111. 

Missouri.  —  In  Stewart  v.  Nelson,  25  163;  Garrett  v.  Moss,  20  111.  549. 

Mo.   309,   a   false   representation   was  Indiana.  —  Forelander  v.    Hicks,    6 

made  which  prevented  the  attendance  Ind.  448;  Arnold  v.  Cord,  16  Ind.  177. 

of  a  party  in  interest.  Iowa.  —  Fleming  v.  Hutchinson,  36 

New   York.  —  Mutual  L.  Ins.  Co.  v.  Iowa  519.                    ^ 
O'Donnell,  146N.  Y.  275.     In  Laight  z'.  Kansas. — White-Crow      v.     While- 
Pell,   I  Edw.  Ch.  (N.  Y.)  577,  a  false  Wing,  3  Kan.  276;  Benz  v.   Hines,  3 
representation    as  to  the  size   of  the  Kan.  390. 

dwelling  house,  made  at  the  time  of  the  Kentucky.  —  Mills  v.  Rogers,  2  Litt. 

sale,  was    held    sufficient  ground   for  (Ky.)  217;   Myers  v.  Sanders,  7  Dana 

avoiding  the  sale.  (Ky.)  506;    Martin   v.   Blight,   4  J.  J. 

'Pennsylvania. — Barton   v.    Hunter,  Marsh.  (Ky.)  491. 

loi  Pa.  St.  406;  Oram  z^.  Rothermel,  98  Mississippi. — Pattison    v.   Josselyn, 

Pa.  St.  300;  Hogg  V.  Wilkins,  i  Grant's  43  Miss.  373. 

Cas.  (Pa.)  67.     In  Auwerter «/.  Mathiot,  Missouri. — Massey    v.    Young,    73 

9  S.  &  R.  (Pa.)  397,  misrepresentations  Mo.  260;  Miltenberger  v.  Morrison,  39 

as  to  the  terms  of  sale,  occasioned  by  an  Mo.  72;  Stewart  v.  Severance,  43  Mo. 

act  of  the  sheriff,  were  held  ground  for  322;    Stewart  v.  Nelson,  25  Mo.  309; 

setting  aside  the  sale.  Beedle  v.  Mead,  81  Mo.  297;  Bailey  v. 

South  Carolina.  —  In  Johnston  v.  La-  Smock,  61  Mo.  213. 

Motte,  6  Rich.  Eq.  (S.  Car.)  347,  fraud-  Nebraska.  —  Taylor  v.  Courtnay,  15 

ulent  representation  of  purchasing  for  Neb.  190. 

the    benefit    of  another,   thereby  pre-  New  Hampshire,  —  Jones    v.    Ports- 
venting  competition,  avoided  the  sale,  mouth,  etc.,  R.  Co.,  32  N.  H.  544. 

United  States.  —  Cocks    v.    Izard,   7  New  Jersey.  —  Hamburgh  Mfg.  Co. 

Wall.  (U.  S.)  559,  wherein  a  tenant  rep-  v.  Edsall,  5  N.  J.  Eq.  249. 

resented  that  he  was  purchasing  for  his  North  Carolina.  —  Hill  v.  Whitfield, 

landlord,    who  was  absent,   and  thus  3  Jones  L.   (N.    Car.)   120;   Crews  v. 

prevented  others  from  bidding.  Charlotte  First  Nat.  Bank,  77  N.  Car. 

8.  In  Harrell  v.  Wilson,  108  N.  Car.  no. 

97.  Ohio.  —  Dudley  v.  Little,  2  Ohio  504 j 

4.  Mathison  v.  Prescott,  86  111.  493;  Saxton  v.  Seiberling,  48  Ohio  St.  554. 
Bailey  v.  Smock,  6i  Mo.  213.  Pennsylvania.  — Barton    v.    Hunter, 

5.  Ledyard  v.  Phillips,  32  Mich.  14.  loi  Pa.  St.  406. 

6.  Johnson  v.  Bemis,  7  Neb.  224.  Rhode  Island.  —  Fenner  v.  Tucker,  6 

7.  Alabama. — Costillo  w.  Thompson,  R.  I.  551. 
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extreme  cases,  amounting  to  fraud,  that  the  sale  will  be  held 
void.* 

/.  Puffing  Bidding.  —  In  general  auction  sales,  the  employ- 
ment of  puffers  and  other  means  of  enhancing  the  bidding  by 
creating  a  fictitious  demand  and  value  is  regarded  by  the  great 
weight  of  authority  as  a  fraud  upon  the  purchaser,  as  the  con- 
verse, the  unlawful  combining  among  purchasers  to  prevent 
competition,  is  regarded  as  fraud  upon  the  vendor.'  But  where 
the  price  obtained  is  not  exorbitant,*  or  the  employment  of 
puffers  is  declared,'*  or  a  reserved  bid  is  announced,'^  or  a  bona 
fide  rivalry  takes  place  after  the  puffer  has  ceased  bidding,*  or 
sham  bidding  is  only  made  to  prevent  sacrifice  of  the  property,'^ 
it  appears  that  the  sale  is  not  vitiated.  The  decisions  are  con- 
flicting as  to  whether  a  puffer  may  be  employed  ®  to  bid  up  to 
the  "reserve  "  or  not,®  and  it  is  questioned  whether  the  employ- 
ment of  one  puffer  may  not  be  proper.**  In  any  event  the  pur- 
chaser should  act  promptly  as  soon  as  he  discovers  the  fraud.** 

South    Carolina,  —Barrett    v,    Bath  Dev.  Eq.  (N.  Car.)  35;  Woods  v.  Hall, 

Paper  Co.,  13  S.  Car,  128;  Johnston  v.  i  Dev.  Eq.  (N.  Car.)  415. 

La  Motte,   6   Rich.   Eq.  (S.  Car.)  347;  Pennsylvania^  ^-^X^xa.^^  v.  Shore,  16 

Herndon  v.  Gibson,  38  S.  Car.  357.  Pa.  St.  aoo. 

Texas,  —  Ward  v.  Ducr,  70  Tex.  231,  Texas,  -^  Reynolds  w.  Dechaums,  24 

W^w<?«x»«.  —  Cleveland  v.  Southard,  Tex.  174. 

25  Wis.  479.  United  States,  —  Veazie  v.  Williams, 

United  States,  —  Cocks  v,   Izard,    7  8  How.  (U.  S.)  134. 

Wall.  (U.  S.)  559,  England,  —  Bexwell    v.    Christie,   i 

1,  Indiana. — Vantrees   v,   Hyatt,   5  Cowp.  395;   Crowder  v.   Austin,  2  C. 

Ind.  488.  &    P.  208,    12'  E.   C.   L.   92,   3   Bing. 

Iowa, — Kerwcr  v,  Allen,   31   Iowa  368.   13    E.   C.   L.    11;  Rex  v.  Marsh, 

578,  a  tax  sale.  3  Y.  &  J.  331;  Walker  v.  Nightingale, 

Michigan, — Aldrich  v,   Maitland,  4  3  Bro.   P.  C.  263;  Bramley  v.   All,  3 

Mich.  205.     Held  void  as  against  cred-  Ves.    Jr.  620;    Meadows    v.    Tanner, 

itors.  5    Madd.    34;    Green    v.    Baverstock, 

Nebraska, — Goble  v,  O'Connor,  43  14  C.  B.  N.  S.  204,  108  E.  C.  L.  204; 

Neb.  49.  Thornett  v,  Haines,  15  M.  &  W.  367; 

North  Carolina,  —  Burton  v.  Spiers,  Gilliat  v,  Gilliat,  L.  R.  9  Eq.  60;  Morti- 

92  N.  Car.  503.  mer  v.  Bell,  L.  R.  i  Ch.  10;  Howard  v, 

'Pennsylvania,  —  Abbey  v,  Dewey,  25  Castle,  6  T.  R.  642. 

Pa.  St.  413;  Oram  z/.  Rothermel,  98  Pa.  8.  Compare  Reynolds  v.  Dechaums, 

St.  300;    Hogg  V,  Wilkins,  i   Grant's  24  Tex.  174;  Latham  v.  Morrow,  6  B. 

Cas.  (Pa.)  67.  Mon.  (Ky.)  630. 

Virginia.  —  Underwood  v,  McVeigh,  4.  Moncrieff  v.  Goldsborough,  4  Har. 

23  Grati.  (Va.)  409.  &  M.  (Md.)28i;  Howard  v.  Castle,  6  T. 

England.  —  Fuller    v,  Abrahams,  6  R.  642. 

Moo.  316.  6.  Bexwell  v.  Christie,  i  Cowp.  395. 

9.  Kentucky,  —  Latham  v.  Morrow,  6  6.  Woodward  v.  Miller,  2  Coll.  279; 

B.  Mon.  (Ky.)  630.  Gilliat  v.  Gilliat.  L.  R.  9  Eq.  60. 

Louisiana,  — Baham  v.  Bach,  13  La.  7.  Smith  v.  Clarke,   12  Ves.  Jr.  477; 

287.  Lee  V.  Lee,  19  Mo.  420. 

Maryland,  —  Moncrieff    v.     Golds-  8.  Flint  v.  Woodin,  9  Hare  618. 

borough,  4  Har.  &  M.  (Md.)  281.  9.  Gilliat  v,  Gilliat.  L.  R.  9  Eq.  60. 

North     Carolina,  —  McDowell      v,  10.  Mortimer  v.  Bell.  L.  R.  i  Ch.  10. 

Simms,    6    Ired.    Eq.    (N.    Car.)   278;  But  see  Veazie  v.  Williams,  8  How.  (U. 

Tomlinson    v.    Savage,    6    Ired.   Eq.  S.)  134. 

(N.  Car.)  430;    Morehead  v.   Hunt,  i  11.  McDowell  v.  Simms,  6  Ired.  Eq. 
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Rules  governing  auction  sales  are  adhered  to  in  sheriffs'  sales,* 
in  strict  judicial  sales,*  in  partition  sales,*  and  in  sales  made  by 
order  of  the  Orphans'  Court.* 

Valid  AgrMment  for  Bidding.  —  Again,  following  the  ru4e  of  auction 
sales  in  general,  agreements  or  combinations  for  bidding,  the 
purport  and  intent  of  which  are  not  to  prevent  competition,  may 
lawfully  be  made.* 

(N.  Car.)  378;  Tomlinson  v.  Savage,  6  origin  in  pure  motives,  and  are  of  no 

Ired.  Eq.  (N.  Car.)  430.  evil  tendency;  as  where  articles  are  set 

1.  Lee  V.  Lee,  19  Mo.  420,  wherein  it  up  at  auction  of  great  magnitude  and 

was  held  that  a  person  who  employs  value,  to  purchase  which  would  be  be- 

another  to  buy  in  his  property  for  him  yond  the   means  of  many  classes  of 

at  a  sherifi's  sale  with  no  other  view  buyers.    The  formation  of  reasonable 

than  to  prevent  a  sacrifice  of  it  is  not  companies,  and  the  joining  together  of 

guilty  of  fraud.     Donaldson  v,  M'Roy,  two  or  more  individuals,  with  a  view 

I  Browne  (Pa.)  346.  to  a  division  of  the  article  between 

8.  National  Bank  t/.  Sprague,  20  N.  them,  or  to  hold  it  in  common,  might, 

J.  Eq.    159,  where  the  court  said:  "At  in  many  cases,  become  necessary,  and 

a  sale  by  auction,  puffers  employed  by  tend  greatly  to  the  promotion  of  an  ad* 

the  owner  are  a  fraud  upon  the  buy-  vantageous  sale.     The  true  rule,  upon 

ers,  and  they  will  be  relieved  from  any  the  summing  up  of  all  the  authorities, 

purchase  affected  by  these  false  bids,  seems  to  be  satisfactorily  deduced  by 

How  far  Che  rules  of  law  will  extend  Mr.  Justice  Dewey,  in  delivering  the 

this  avoidance  is  not  settled  by  the  de-  opinion  of  the  court    in    Phippen  v, 

cisions   and  authorities.     I  am  much  Stickney,  3  Met.  (Mass.)  384.    It  is  that 

inclined  to  adopt,  as  the  result  of  the  all  '  fraudulent  acts,  and  all  combina- 

authorities,  the  view  taken  by  Mr.  W.  tions  having  for  their  object  to  stifle 

W.  Story  in  his  treatise  on  Sales,  sec-  fair  competition  at  the  biddings,  with 

tion  482;  that  the  fact  of  a  puffer  hav-  the  design  of  becoming  the  purchasers 

ing  bid  at  a  sale  will  not  avoid  the  sale  at  a  price  less  than  the  fair  value  of  the 

if  after  the  bid  of  the  puffer  there  is  a  property,'  are  unlawful." 

bid  by  a  real  purchaser  before  the  bid  Michigan,  —  Norman   v.   Oiney,    64 

at  which  the  property  is  knocked  down;  Mich.  553. 

but  that  in  all  cases  where  the  bid  next  Missouri,  —  Stewart  v.  Severance,  43 

preceding  is  that  of  a  puffer  who  is  bid-  Mo.  322. 

ding  to   run  up  the  price  without  any  Nebraska,  —  Gulick  v.  Webb,  41  Neb. 

intention   to    pay,  the  sale  is  void."  706. 

National    F.    Ins.   Co.   v,    Loomis,   Xi  New    Jersey.  —  National     Bank    v. 

Paige  j[N.  Y.)  431.  Sprague,  20  N.  J.  Eq.  159,  where  it  was 

8.  Fisher  v,  Hersey,  17  Hun  (N.  Y.)  held  that  the  fact  that  an  agreement 

370.  to  make  a  joint  purchase  may  indirectly 

4.  Backenstoss  v.  Stabler,  33  Pa.  St.  operate  to  prevent  the  parties    from 

251;  Pennock's  Appeal,  14  Pa.  St.  446,  competing  is  not  enough  to  render  the 

overruling  Steel  t'.  EUmaker,  11  S.  &  R.  transaction   unlawful;     to    have    that 

(Pa.)  86.  effect  it  must  appear  that  the  object  of 

6.  California.  — Jenkins  v.  Frink,  30  making  the  agreement   was  to  avoid 

Cal.  586.  competitipn. 

Georgia.  —  Buckner  v,  Chambliss,  30  New  York,  —  Bradley  v,  Kingsley,  43 

Ga.  652.  N.  Y.  534;  Myers  v,  Dorman,  34  Hun 

Illinois, — Switzer    v.   Sidles,   8   111.  (N.  Y.)  115;   Brisbane  v,  Adams,  3  N. 

529.  Y.  129. 

Kansas,  —  Capital  Bank  v,  Huntoon,  North  Carolina,  —  Smith  v,  Greenlee, 

35  Kan.  577.  2  Dev.  L.  (N.  Car.)  126. 

Kentucky, — Young  v.  Smith,   10  B.  Pennsylvania, — SUngluff    v,    Eckel, 

Mon.  (Ky.)  2jj3.  24  Pa.  St.  472;  SmuU  v,  Jones,  i  W.  & 

Main€, — Gardiner  v.  Morse.  25  Me.  S.  (Pa.)    128;    Young   v,    Snyder,    3 

143,  where  the  court  said:  "  We  must  Grant's  Cas.  (Pa.)  151. 

take  care,  nevertheless,  not  to  confound  South   Carolina,  —  Barrett    v,    Bath 
•ach  cases  with  those  which  have  their    Paper  Co.,  13  S.  Car.  128. 
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XL  AETinEtV  —  1.  Definition.  —  The  return  is  the  report  by  the 
officer  charged  with  the  execution  or  order  of  sale,  of  his  pro- 
ceeding thereunder,  and  the  filing  of  the  same  with  the  proper 
officer  of  the  court  from  which  it  issued.* 

2.  Necessity.  —  From  the  necessity  of  an  order  of  confirmation  * 
before  a  judicial  sale  becomes  absolute,  it  follows  logically  that  a 
return  upon  which  such  order  of  confirmation  may  be  based  is 
imperative.*  But  this  rule  is  subject  to  some  relaxation. "*  Under 
execution  sales  which  do  not  require  confirmation,  the  rule  does 
not  require  the  sheriff's  return  in  order  to  perfect  the  purchaser's 
title,*  but  this  rule,  again,  is  subject  to  exceptions.* 

Texas. — James  v.  Fulcrod,  5  Tex.  512.  United  States.  —  Wheaton  v.  Sexton, 

United  States.  —  Kearney  v.  Taylor,  4  Wheat.  (U.  S.)  503,  wherein  the  court 

15  How.  (U.  S.)  494;  Oliver  v.  Piatt,  3  said:  **  At  the  trial  two  bills  of  excep- 

How.  (U.  S.)  333.  lion   were   taken,    the    first   of    which 

1.  Nelson  v.  Cook,  19  111.  440;  Beall  brings  up  the  question  whether  a  sale 
V.  Shattuck,  53  Miss.  358;  Welsh  v.  by  the  marshal  after  the  return  day  of 
Toy,  13  Pick.  (Mass.)  477;  State  v.  the  writ  was  legal.  The  court  charged 
Melton,  8  Mo.  417;  Garlick  v.  Sangster,  that  it  was,  provided  the  levy  was  made 
9  Bing.  46,  23  £.  C.  L.  259;  Nelson  v.  before  the  return  day.  And  on  this 
Brown,  23  Mo.  13,  wherein  the  filing  point  the  court  can  only  express  its 
of  the  writ  of  execution  without  in-  surprise  that  any  doubt  could  be  en- 
dorsement was  held  not  a  return.  See  tertained.  The  court  below  were  un- 
generally  article  Returns.  questionably  right  in   this  instruction. 

2.  See  Jw/Vfl,  XII.  i.  Necessity  of  Con-'  The  purchaser  depends  on  the  judg- 
Jirmation,  ment,   the   levy,    and    the   deed.      All 

3.  Dennis  v.  Winter,  63  Cal.  16;  other  questions  are  between  the  parties 
Moore  v.  Titman,  33  III.  357.  to    the   judgment   and    the    marshal. 

4.  In  McNitt  v.  Turner,  16  Wall.  (U.  Whether  the  marshal  sells  before  or 
S.)  352,  a  sale  by  an  administrator  design  after  the  return,  whether  he  makes  a 
nated  by  the  court  as  a  judicial  sale,  correct  return,  or  any  return  at  all,  to 
the  court,  by  Mr.  Justice  Swayne,  the  writ,  is  immaterial  to  the  pur- 
adopted  the  decision  in  Wheaton  v.  Sex-  chaser,  provided  the  writ  was  duly 
ton,  4  Wheat.  (U.  S.)  503,  an  execution  issued,  and  the  levy  made  before  the 
sale,  as  applicable  to  the  case  at  bar.  return." 

5.  Georgia. — Brooks  e^.  Rooney,  il  6,  In  Wilcox  v.  Emerson,  10  R.  I. 
Ga.  423.  270.  Potter,  J.,  in  a  dissenting  opinion, 

Illinois.  — Holman  v.  Gill,   107  111.  said:  "  In  Wheaton?/.  Sexton,  4  Wheat. 

467;  York  V.  Briscoe,  67  111.  533;  Jack-  (U.  S.)  506,  the  United  States  Supreme 

son  V.  Spink,  59  III.  404;  Stribling  v.  Court  say  it  is  enough  to  show  a  judg- 

Prettyman,    57    111.   371;     Phillips    v,  ment,  a  levy,  and  a  deed,  and  that  if 

Coffee,  17  111.  154.  the  officer  makes  no  return  at  all,  it  is 

Indiana. — State  £/.  Salyers,  iq  Ind.  immaterial  to  the  purchaser.     This  was 

432;  Doe  z/.  Heath,  7  Blackf.  (Ind.)  154.  a  case  from  the   District  of  Columbia; 

Iowa. — Hopping    v.      Burnam,      2  and  this  assertion  was  entirely  unneces- 

Greene  (Iowa)  39.  .  sary  to  the  decision  of  the  case.     But  it 

Kentucky.  —  Evans    v.    Davis,    3   B.  is  quoted^  and  seems  to  be  approved,  in 

Mon.  (Ky.)  344.  Voorhees  v.  U.  S.  Bank,  10  Pet.  (U.  S.) 

Maine.  — Caldwell  v.  Blake,  6q  Me.  477.     But  if  a  return  is  required,  what 

458.  weight  is  to  be   attached  to  it?     Is  it 

Missouri.  —  Bray  v.  Marshall,  75  Mo.  the  sole  evidence,  or  not?     In  order  to 

327.  judge  of  the   weight  of  authority  it  is 

New    York. — Jackson  v.  Young,    5  necessary  to  distinguish   the  cases  and 

Cow.  (N.  Y.)  269.  to  see  whether  they  relate   to  returns 

North  Carolina. — McEntire  v.  Dur-  upon   a   writ,   or   upon   an    execution; 

ham,  7  Ired.  L.  (N.  Car.)  151.  whether  in  the  same  or  another  suit; 

Vermont.  —  Barnes  v.  Barnes,  6  Vt.  whether  after  the  sale  the   plaintiff  or 

388.  a  third  party  is  purchaser;  and  whether 
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3.  By  Whom.  —  A  return  may  properly  be  made  by  a  legally 
appointed  and  qualified  deputy  sheriff,  but  it  must  be  made  in 
the  name  of  his  principal.*  Thus  upon  the  death  of  the  sheriff 
his  deputy  may  not  amend  a  defective  return.*  When  the  officer 
is  unable  to  write  he  may  procure  another  to  make  the  entry,  and 
may  sign  with  his  mark.* 

4.  Amendment.  —  See  article  RETURNS. 

5.  Cjontents.  —  The  return  should  contain  a  complete  history 
of  the  entire  proceedings,  from  the  time  the  order  of  sale 
or  decree  was  received  by  the  master  or  other  officer  until 
the   final   disposition   of    the    same.*     When    so    required   by 

it  is  against  the  defendant  or  a  third  North  Carolina,  —  State  v,  Johnston, 

party.     The  general  doctrine,  that  an  i  Hay  w.  (N.  Car.)  293. 

officer's  return  is  evidence  against  him;  Pennsylvania,  — Emley  v.  Drum,  36 

that  it  v&  prima  facie  evidence  for  him,  Pa.  St.  123. 

and  that,  as  to  third  parties,  it  is  only  South      Carolina,  —  Mathewson       v. 

prima  facie ^  may  be  considered  as  set-  Moore,  2  McCord  L.  (S.  Car.)  315;  De 

Ued,  although  there  is  some  conflict  as  ViUers  v.  Ford,  2  McCord  L.  (S.  Car.) 

to  who  are  to  stand  in  the  light  of  third  145. 

parties."  Texas.  — Jordan  v.   Terry,   33  Tex. 

In  Walsh  v.  Anderson,  135  Mass.  68,  680.     See,  however,  Arnold    v.  Scott, 

the  court  said:  **  The  General  Statutes,  39  Tex.  379,  wherein  a  return  of  A  B, 

c.  103,  §§  39,  43,  in  force  at  the  time  the  deputy   sheriff,    Hunt  county,  Texas, 

executions   in   this   case   were  issued,  was  held  bad  in  a  collateral  proceeding 

which  regulated  the  sale  on  execution  as  not  disclosing  for  whom  he  acted, 

of  an   equity  of  redemption    in  land.  But  in   Miller  v,  Alexander,  13  Tex. 

have  not  the  same  explicit  provisions  498,  and  Towns  v,  Harris,  13  Tex.  508, 

requiring  3.  return  upon  the  execution  as  a  return  by  a  deputy  under  his  proper 

those  which  regulated  the  levy  upon  official  designation,  without  disclosing 

land    by    extent;     but    the   decisions  the   name  of  his  principal,   was  held 

already  cited  must  be  taken,  we  think,  sufficient. 

to  establish  the  necessity  of  a  return  2.  Hudspeth  v,  Scarborough,  69  Ga. 

upon  the  execution  in  order  to  render  a  777. 

levy  of  execution  valid,  in  whichever  3.  Cox  v.  Montford,  66  Ga.  62. 

form  it  is  made.     Such  return  need  not  '  4.  In    Remington  v.   Linthicum,    14 

be  made  on  the  day  required  by  the  Pet.  (U.  S.)  84,  the  following  form  of  a 

writ,    but   it   must   be   made  at  some  return   under   a  fi.  fa.  is  found,  ap- 

time,  Gen.  Stat.,  c.   133,  §  22,  and  as  proved  as  to  form  except  so  far  as  refer- 

it  appears  in  this  case  that  no  returns  ence  is  made  to  the  private  memoran- 

have  ever  been  made  upon  the  execu-  dum  book  copied  by  the  marshal,  to 

tions,    the  judgment  of   the  Superior  wit: 

Court  is  affirmed."  "  Otho  M.  Linthicum  v.  Zachariah  M. 

1.  California.  —  Rowley  v.  Howard,  Offut.     No.    66    Judicials,    November 

23  Cal.  402;  Joyce  v.  Joyce,  5  Cal.  449.  Term,  1837. 

Illinois.  —  Ditch  v.   Edwards,  2  111.  **  By  virtue  of  the  said  writ  of  fieri 

127;  Ryan  v.  Eads.  i  111.  217.  facias,  to  me  directed,  I  hereby  return 

Michigan.  —  See  Wheeler  v.  Wilkins,  to  the  said  court  that,  in  pursuance  of 
19  Mich.  78,  wherein  it  was  held  that  said  writ,  returnable  to  November 
a  return  to  a  writ  may  be  signed  by  a  term,  1837,  and  under  the  levy  by  me 
deputy  sheriff  in  his  own  name,  affirm-  made  as  per  schedule  returned  with 
ing  Calender  v.  Olcott,  i  Mich.  344,  the  said  writ,  I  did,  after  due  advertise- 
where  the  same  holding  obtained  with  ment  thereof,  sell  the  real  property 
reference  to  a  deputy  county  clerk.  mentioned  in    said  schedule   and   ap- 

New  York.  —  Boardman  v.  Halliday,  praisement.     That  said  sale  was  made, 

10  Paige  (N.  Y.)  223;  Paddock  v.  Cam-  according  to  law.  on  the  13th  January, 

eron,  8  Cow.  (N.  Y.)  212;  Simonds  v.  1838;  and  at  said  sale,  Otho  M.  Linthi- 

Catlia,  2  Cai.  (N.  Y.)  61.  cum,  being  the  highest  bidder,  became 
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statute,  the  return  must  be  made  under  oath.* 

6.  Conclofliyenefs.  —  A  return  is  conclusive  against  the  officer 

who  makes  it  •  and  between  the  parties  when  it  relates  to  mat- 
ters pertaining  to  the  official  duties  of  such  officer,'  and  v&primta 
facie  evidence  in  his  favor.* 

XTT.  CovFiBMATiov  —  1.  Necessity  of  Confirmation.  —  A  judicial 
sale  must  of  necessity  be  confirmed  by  the  court  before  it  becomes 
absolute,^  but  this  rule  is  subject  to  the  construction  placed  by 

the  purchaser  of  the  first  of  said  de-  conclusiveness  of  the  recital  in  the  de- 
scribed pieces  of  property,  viz.,  the  cree.  Thefact  was  not  a  jurisdictional 
part  of  lot  No.  153,  in  Beatty  &  Haw-  one,  and  the  principle  applicable  to  the 
kins'  addition  to  Georgetown,  described  inconclusiveness  of  statements  or  re- 
in said  levy  and  schedule,  for  the  sum  citals  in  judgments  conferring Jurisdic^ 
of  seven  hundred  dollars;  and  the  other  tion  does  not  apply.  McKinlay  v, 
piece  of  property  mentioned  in  said  Tutlle,  42  Cal.  570." 
schedule  and  levy,  viz.,  that  part  of  lot  8.  Splahn  v,  Gillespie,  48  Ind.  397. 
No.  153,  in  Beatty  &  Hawkins'  addition  8.  Lindley  v,  Kelley,  42  Ind.  294. 
to  Georgetown,  therein  described,  for  In  Brown  v.  Butters,  40  Iowa  544, 
the  sum  of  two  hundred  dollars;  and  the  court  said:  "  The  only  ground 
having,  in  all  respects,  fulfilled  and  upon  which  it  is  sought  to  invalidate 
complied  with  the  conditions  of  sale  the  sheriff's  sales  is  because  the  land 
and  paid  the  purchase  money  to  me,  was  sold  on  each  execution  for  less 
he  became  the  purchaser  thereof.  All  than  two-thirds  the  appraised  value 
which  I  certify  and  return,  this  19th  thereof.  If  the  property  of  the  judg- 
dayof  April,  in  the  year  1839.  A.Hun-  ment  debtor  is  sold  on  execution  for 
ter.  Marshal."  less  than  two-thirds  of  the  appraised 

See  also  as  to  the  sufficiency  of  re-  value  thereof  at  the  time  of  sale,  ex- 
turns  in  particular  cases,  Exp,  Worley,  elusive  of  all  liens,  mortgages,  or  in- 
19  Fed.  Rep.  586;  Pewabic  Min.  Co.  v,  cumbrances  thereon,  the  sale  will  be 
Mason,  145  U.  S.  349;  Moore  v.  Titman,  void.  Maple  v.  Nelson,  31  Iowa  322. 
33  111.  357;  Cooper  V.  Sunderland,  3  In  the  record  before  us  this  is  not 
Iowa  114;  Haney  v,  McClure,  88  Ky.  shown.  It  is  not  averred  in  the  peti- 
146:  Riley  ?/.  Wiley,  3  Dana  (Ky.)  76;  tion  that  the  land  was  sold  for  less  than 
Millett  V,  Blake,  81  Me.  531;  Rand  v,  two«thirds  of  the  appraisement,  exclu- 
Cutler,  155  Mass.  451.       "  sive  of  all  prior  liens^  nor  does  it  so  ap- 

1.  In  Dennis  v.  Winter,  63  Cal.   18,  pear  m  the  exhibits  to  the  petition.  On 

the  court  said:    **  The  next  point  is  the  contrary  the  returns  of  the  sheriff 

that  the  return  of  sale  was  not  verified,  on  his  executions  recite  that   the  bid 

as  required  by  section  i5i7of  the  Code  on  each  execution  upon  which  the  land 

of  Civil  Procedure.     That  section  de-  was  sold  was  in  each  case  more  than 

Clares  that '  no  sale  of  any  property  of  two-thirds  the  appraised  value  of  the 

an  estate  of  a  decedent  is  valid  unless  property,   after    deducting  prior  liens 

made  under  order  of  the  Superior  Court,  and  incumbrances.     In  the  absence  of 

except  as  otherwise  provided  in   this  an  averment  in  the  petition  of  the  fact 

chapter.     All  sales  must  be,  under  oath,  that  the  sales  were  made  for  less  than 

reported  to  and  confirmed  by  the  court  two-thirds  of   the  appraised  value  of 

before   the   title  to  the   property  sold  the  land,  and  in  face  of  the  recitals  in 

passes.'     It  is  not  necessary  for  us  to  the  return  of  the  sheriff  that  each  sale 

determine  whether  a  failure  to  make  a  was  made  for  over  that  amount,  it  will 

return  of   the  sale  under  oath  would  not  be  presumed   that  the  sales  were 

affect  the  validity  of  the  title  in  a  collat-  made  in  violation  of  the  statute  in  this 

^ra/ attack  upon  the  judgment,  because  respect."     Hutchins  v.  Carver  County, 

we  have  in  this  case  a  recital  in  the  16  Minn.  13;  Shannon  v.  McMullin,  25 

order  confirming  the  sale  that  the  return  Gratt.  (Va.)  211. 

cf  the  sale  was  duly  verified  by  affidavit,  4.  Splahn  v.  Gillespie,  48  Ind.  397. 

This  recital  is  conclusive  in  the  present  5.  See  authorities  cited  xf//ra,  I.  Defi" 

case,  and  a  finding  of  fact  to  the  con-  nition;    II.    Nature;    III.    What    Art 

trary  does  not  in  any  manner  affect  the  Judicial  Sales, 
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some  courts  upon  the  kind  of  sale  and  upon  the  necessity  of 
confirmation  under  special  statutes.*  No  property  rights  are 
acquired  before  confirmation,*  and  the  issuance  of  a  deed  upon 

1.  In  Kimple  v.  Conway,  75  Cal.  414,  practice  is  to  confirm  without  notice, 
the  court  said:  "Section  147  of  the  The  proceeding  is  purely  rAr/ar/'^,  and 
Civil  Code  authorizes  the  court  grant-  we  think  the  only  effect  that  should  be 
ing  a  divorce  to  order  a  sale  of  the  given  it  is  to  preclude  inquiry  concern- 
community  property,  and  a  division  or  ing  the  regularity  of  the  sale  as  shown 
other  disposition  of  the  proceeds.  Sec-  by  the  officer's  return.  If  such  return, 
tion  684  of  the  Code  of  Civil  Procedure  when  introduced  in  evidence,  shows 
provides  that '  when  the  judgment  re-  that  the  sale  was  made  in  conformity 
quires  the  sale  of  property,  the  same  with  law,  it  is  unreasonable  to  hold  that 
may  be  enforced  by  a  writ  reciting  the  the  failure  of  the  court  to  make  a  for- 
judgment  or  the  material  parts  thereof,  mal  fx  parte  order  which  merely  ap- 
and  directing  the  proper  officer  to  exc-  proves  what  appears  on  the  face  of  the 
cute  the  judgment  by  making  the  sale  papers  should  invalidate  a  purchaser's 
and  applying  the  proceeds  in  conform-  title.  It  should  be  observed  that  we 
ity  therewith.*  The  power  conferred  are  considering  a  sale  in  an  action  at 
is  ample,  and  the  sheriff  appears  to  law,  wherein  the  officer  acts,  not  under 
have  followed  the  directions  contained  the  direction  of  the  court,  as  in  cases 
in  the  judgment  by  making  the  sale  in  of  judicial  sales,  but  under  the  naked 
conformity  therewith.  The  judgment  authority  of  the  execution  and  the  ex- 
did  not  direct  the  sheriff  to  report  the  press  direction  of  the  statute.  Indeed, 
sale  to  the  court  for  confirmation,  and  there  is  no  substantial  reason  for  re- 
the  court  does  not  require  the  con-  quiring  the  confirmation  of  such  sales, 
firmation  of  such  sales.  In  the  absence  It  is  required  in  but  few  states.  Our 
of  such  requirement  we  are  not  pre-  law  would  be  more  consistent  and  con- 
pared  to  hold  that  the  sale  and  convey-  sonant  with  the  trend  of  modem  legis- 
ance  are  void  because  the  sale  was  not  latlon  if  the  section  quoted  above  were 
confirmed.  Some  judicial  sales  be-  repealed.  In  construing  a  similar  pro- 
come  complete  and  valid  upon  being  vision,  the  Supreme  Court  of  Ohio  at 
confirmed,  and  not  before,  but  the  an  early  day  reached  a  different  conclu- 
code  expressly  requires  confirmation  sion.  Curtis  v.  Norton,  i  Ohio  278; 
in  such  cases.  *  *  *  In  this  case  McBain  v.  McBain,  15  Ohio  St.  337. 
neither  the  code  nor  the  order  of  the  It  is  suggested  that  our  statute  came 
court  required  that  the  sale  should  be  from  that  state  burdened  with  the  con- 
confirmed  before  becoming  complete,  struction  there  given  it.  It  may,  or  it 
and  we  are  of  the  opinion  that  the  court  may  have  come  from  Kansas.  In  any 
erred  in  holding  that  the  sale  in  this  event,  this  court  cannot  infer  that  the 
case  was  void  for  want  of  such  con-  legislature  intended  to  make  the  title 
firmation,  and  for  that  error  the  motion  to  real  property  dependent  upon  such 
for  a  new  trial  should  be  granted."  idle  technicalities." 

In  Baxter  v.  O'Leary,  (S.  Dak.  1897)  2.  Arkansas, — Apel    v,    Kelsey,    47 

72  N.   W.    Rep.  91,  construing  Comp.  Ark.  413,  a  probate  sale;    Trotter  v. 

Laws  S.  Dak.,  g§  5149,  5160,  the  court  Neal,  50  Ark.  340;    Wells  v.  Rice,  34 

said:     "Giving  the  statute  this  con-  Ark.  346;  Sessions  f.  Peay,  23  Ark.  41 ; 

struction,  it   seems  to  follow  that  the  Bell  v.  Green,  38  Ark.  78;  Ambleton  v, 

failure  to  have  a  sale  on  a  judgment  Dyer,  53  Ark.  224;  Lumpkins  v,  John- 

in  an  action  at  law  confirmed  is  a  mere  son,  61  Ark.  80;  Greer  v.  Anderson,  62 

irregularity,  which  will  not  defeat  the  Ark.  213. 

purchaser's  title  where  the  proceedings  California,  —  Horton    r.    Jack,    115 

are  shown,  as  in  this  case,  to  be  in  all  Cal.  29. 

respects  regular  and  in  conformity  with  Iowa,  —  Central  Trust  Co.   v.  Gate 

the  statute.     A  sheriff's  sale  may  be  City  Electric  St.  R.  Co.,  96  Iowa  646. 

confirmed  at  any  time  after  the  sheriff  Kentucky,  —  Taylor     v,     Gilpin,     3 

has  made  his  return,  on  motion  of  any  Mete.  (Ky.)  544. 

person    interested  therein,   or  on  the  Mississippi,  —  Mitchell  v,  Harris,  43 

court's  own  motion  and  without  the  Miss.  314. 

consent   of   the  sheriff.      Ferguson   v.  New  Jersey,  —  Titman  v,  Riker,  43 

Tutt,  8  Kan.  370.    In  this  state  the  N.  J.  Eq.  122. 
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an  unconfirmed  sale  is  inoperative.^ 

Vm^  Aoqnietoeiioe  Eai  Been  Held  EqniTalent  to  a  Fonnal  Goaflrmatloa  by  the 
court,  and  of  the  same  force  and  effect.* 

The  ConMnt  of  the  Partiei  has  also  been  held  a  binding. confirmation.' 

PreeumptioiiB.  —  In  general,  the  fact  of  confirmation  must  be 
proved,  and  will  not  be  presumed.* 

2.  Motion  and  Notice.  —  The  proceedings  in  confirmation  of 
sales,  including  the  notice  required,  are  governed  by  court  rules, 
and  vary  in  different  jurisdictions.*  In  general  the  parties 
in  interest  are  entitled  to  a  notice  of  the  hearing,*  but  on  the 
other  hand  it  has  been  held  that  no  notice  is  required.*^  The 
length  of  time  of   notice   is   governed  entirely  by  court  rule** 

AVw  York.  —  Requa  v.  Rca,  2  Paige  that  in  the  absence  of  evidence  of  con- 

(N.  Y.)  339.  firmation  of  a  sale  of  minors*  land  the 

Pennsyivania.  — Greenough  z/.  Small,  court  will   not  presume  its  validity,  al- 

137  Pa.  St.  132.  though  the  order  of  sale  is  shown  and 

Tenntssee.  —  Eakin    v,     Herbert,    4  proof  is   given   that  the  records  were 

Coldw.  (Tenn.)  116.  loosely  kept. 

United  States.  —  In  Young  v.  De  Put-  In  Pace  v.  Fishback,  10 Tex.  Civ.  App. 
ron,  37  Fed.  Rep.  46,  it  is  held  that  the  450,  it  is  held  that  the  court  will  not 
vendee  acquires  no  title  under  a  con-  presume  an  administrator's  sale  con- 
firmation effected  at  the  same  term,  no  firmed  unless  it  first  appears  that 
transferof  property  having  taken  place,  the  record  of  confirmation  cannot  be 

England,  —  Ex  p.  Minor,  II  Ves.  Jr.  produced.     See  also  Baker  v.  Coe,  20 

559-  Tex.  430. 

1.  Alabama,  —  Wallace  v.  Hall,  19  Objection  on  Appeal.  —  In  Monk  v. 
Ala.  367;  Bonner  v.  Greenlee,  6  Ala.  Home,  38  Miss.  100,  it  is  held  that  the 
411.  objection  that  the  sale  was  not  con- 

Illinois,  —  Rawlings  v.  Bailey,  15  111.  firmed  will  not  be  allowed  for  the  first 

178;  Ayers  v.  Baumgarten,  15  III.  444;  time   upon   appeal   from   the   Probate 

Wade  z*.  Carpenter,  4  Iowa  361;  Dick-  Court, 

erson  v.  Talbot,  14  B.  Mon.  (Ky.)  60.  5.  In  Galbreath  v.  Drought,  29  Kan. 

Mississippi.  —  Gowan    v,    Jones,    10  711,  it  was  held  that  the  sale  maybe 

Smed.  &  M.  (Miss.)  164.  confirmed  on  the  motion  of  any  person 

Missouri,  —  State  v.   Towl,  48   Mo.  interested,  or  on  the  court's  own  mo- 

148:    Castleman  v.  Relfe,  50  Mo.  583;  lion. 

Valle  V.  Fleming,  19  Mo.  454.  6.  Dugger   v,   Tayloe,   60  Ala.   504; 

New    York.  —  Battell  v.  Torrey,  65  Edwards  v.  Maupin,  18  D.  C.  39;  Per- 

N.  V.  299;  Reat^.  M'Eachron,  13  VVend,  kins  v.  Gridley,  50  Cal.  97;  Nugent  v. 

(N.  Y.)  465.  Nugent,  54  Mich.  557;  Speck  v.  Woh- 

North  Carolina,  —  Mason  v.  Osgood,  lien,  22  Mo.  310. 

64  N.  Car.  467.  In   Patterson  v.  Eakin,  87  Va.  49,  it 

Tennessee.  — Jones  v.  HoUingsworth,  was  held  that  the  purchaser  becomes  a 

10  Heisk.  (Tenn.)  653.     See  also  Blair  party  to  the  suit,  and  as  such,  under 

V,   Blair,  (Tenn.   18^6)  41  S.  W.  Rep.  the  Code,  §  3426,  is  entitled  to  notice 

1078.  of  the  confirmation  of  the  sale  made  in 

West  Virginia.  —  Kable  v,  Mitchell,  vacation,    but    that    the    confirmation 

9  W.  Va.  492.  will   not  be  set  aside   unless  he  was 

United  States,  —  Williamson  v.  Berry,  prejudiced  by  want  of  such  notice. 

8  How.  (U.  S.)  496.  7.  Galbreath    v.   Drought,   29    Kan. 

2.  Penn  v.  Heisey,  19  III.  295;  711;  Baxter ».  O'Leary,  (S.  Dak.  1897) 
Redus  V,  Hayden,  43  Miss.  614.  72  N.  W.  Rep.  01. 

8.  Tooley  v,  Gridley,  3  Smed.  &  M.  8.  In   Pewabic  Min.  Co.  v.  Mason, 

(Miss.)  493.  145  U.  S.  349,  the  court  said:    *'An- 

4.  Apel  V,  Kelsey,  47  Ark.  413,  a  pro-  other  matter  complained  of  is  that  the 

bate  sale.  sale  was  prematurely  confirmed.      It 

In  Swenson  v,  Seale,  (Tex.  Civ.  App.  took   place  on   the  24th  of    January, 

1894)  28  S.  W.  Rep.  143,  it  was   held  1891,  and  the  report  of  sale  was  filed 
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or,  as  is  sometimes  the  case,  by  statute.* 

3.  Who  Kay  and  Who  Hay  Not  Confirm — Who  Kay  Confirm. — 
Under  statutory  provision  a  sale  may  be  confirmed  by  a  district 
judge  sitting  in  chambers.* 

Who  Hay  Hot  Confirm.  —  A  probate  judge  who  has  an  interest  in 
the  subject-matter  of  the  sale  cannot  confirm  the  same.'  A  con- 
firmation made  by  a  person  acting  as  a  special  judge,  without 
other  authority  than  the  consent  of  the  parties,  is  void.* 

4,  Diflcretion.  —  A  large  discretionary  power  is  given  to  the  trial 
court,  and  in  the  exercise  of  such  discretion  the  court  may  reject 
or  confirm.*     But  the  court  must  confirm  or  reject,  and  cannot 

February  4.    On  the  7th  of  February  himanopportunity  to  correct  his  errois 

an  order  nisi  was  entered  that,  unless  and     reconsider     his    opinion.'       But 

cause  to  the  contrary  was  shown  within  surely  in  the  matter  of  a  sale  there  is 

eight  days,  the  sale  would  be  confirmed,  no   opportunity    for  objections   before 

On  February  13  reasons  why  the  sale  the  master,  or  any  correction  by  him 

should  not  be  confirmed  were  filed  by  of  his  errors,  or  any  reconsideration  of 

the  defendant,  and  on  the  same  day,  hi&  opinion.      The  course  pursued  in 

exceptions  to  the  report  of  sale.     On  this  case  in  reference  to  the  confirma- 

the  2d  day  of  March,  upon  notice,  the  tion  was  the  correct  practice;  an  order 

objections  and  exceptions  of  the  de-  nisi  followed    if    no  objections    were 

fendant  were  heard  by  the  court  and  taken  in  time  by  an  order  of  confirma- 

overruled  and  the  sale  confirmed.     In  tion."     See  also  Nebraska  L.  &  T.  Co. 

support  of  this  complaint  reliance  is  v.   Hamer,  40  Neb.  281,  where  it  was 

placed    on   general   equity   rule   num-  held  that  confirmation  may  be  at  an 

t)er  S3:    'The  master,  as  soon  as  his  re-  adjourned  time  and  at  any  reasonable 

port  is   ready,  shall  return  the   same  time  after  the  return  of  the  order  of 

into  the  clerk's  office,  and  the  day  of  sale;    Galbreath  v.  Drought,  29  Kan. 

the  return  shall  be  entered  by  the  clerk  711,  igrherein  it  was  held  that  the  sale 

in  the  order  book.     The  parties  shall  may  be  confirmed  at  any  time  after  the 

have  one  month  from  the  time  of  filing  return. 

the  report  to  file  exceptions  thereto,  and  1.  Armstrong  v.  Middlestadt,  22  Neb. 

if  no  exceptions  are  within  that  period  711. 

filed  by  either  party,  the  report  shall  2.  Beatrice  Paper  Co.  v.  Beloit  Iron 
stand  confirmed  on  the  next  rule  day  Works,  46  Neb.  900;  McMurtry  v.  Tut- 
after    the    month  is    expired.'      It    is  tie,  13  Neb.  232. 

worthy  of  note,  however,  that  excep-  8.  Satcher  v.   Satcher,  41    Ala.    26; 

tions  were  filed,  were  heard  and  deter-  Wilson  v.  Wilson,  36  Ala.  655;    Hey- 

mined  by  the  court,  and  no  objection  denfeldt  v.  Towns,  27  Ala.  423. 

was  made  by  the  appellant  to  the  time  4.  Trotter    v.    Neal,    50    Ark.    340; 

of  hearing,  or  any  suggestion  of  a  right  Dansby  v.  Beard,  39  Ark.  254:  Gaither 

to  longer  time  in  which  to  file  excep-  v.  Wasson,42  Ark.  126;  Hyllis  r.  State, 

tions.     It  would  seem  that  if  there  were  45  Ark.  480. 

error  in  this  respect,  the  appellant  was  5.  Alabama.  —  Eatman  v.  Eatman,  83 

not  in  a  position  to  avail  itself  thereof.  Ala.  478,  an  administrator's  sale. 

But  there  was  no  error.     Rule  83  has  Illinois,  —  Sowards  v.    Pritchett,    37 

no  reference  to  a  report  by  a  master  of  111.  518. 

a  mere  ministerial   matter  like  a  sale,  Iowa.  —  Central  Trust  Co.  v.   Gate 

but   only   to   his  report  upon  matters  City  Electric  St.  R.  Co..  96  Iowa  646. 

heard    and   determined   by   him.      In  Kentucky.  —  Taylor  z^.  Gilpin,  3  Mete, 

McMicken  v.  Perin,   18   How.  (U.  S.)  (Ky.)  544. 

510,    it  was   observed:     *  In    Story   v.  Michigan.  —  Nugent    v.  Nugent,   54 

Livingston,    13   Pet.   (U.  S.)  359,  this  Mich.  557. 

court  decided  "that  no  objections  to  a  Virginia.  —  Todd    v.   Gallego    Mills 

master's   report  can   be   made    which  Mfg.  Co.,  84  Va.  586;  Brock  v.  Rice,  27 

were  not  taken  before  the  master,  the  Gratt.  (Va.)  816;  Coles  v.  Coles,  83  Va. 

object  being  to  save  time  and  to  give  525. 
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make  a  conditional  order,*  although  the  right  to  impose  terms 
has  been  recognized.* 

S.  Effect  of  Confirmation — Ovm  IrregiaailtiM.  —  All  mere  irregu- 
larities are  cured  by  the  order  of  confirmation.* 

CoUateral  Attaok.  —  And  such  order  is  not  subject  to  collateral 
attack.* 

Appealability  «f  Order.  —  The  order  of  confirmation*  or  the  order 
of  refusal  is  a  final  order,  and  may  be  appealed  from.* 

Xattttt  Goneliided.  —  In  general  all  parties  are  concluded  by  the 
order  of  confirmation  as  to  all  questions  not  jurisdictional.'' 

1.  Kinnear  t/.  Lee,  28  Md.  488;  Fitch  11   Neb.   123;    Crowell   v.  Johnson,   2 

V.   MinshalU    15   Neb.  328;    Green    v.  Neb.  146. 

State  Bank,  9  Neb.  165.  In  Wyant  v,  Tuthill,  17  Neb.    495, 

8.  State  Nat.  Bank  v,  Neel,  53  Ark.  confirmation  was  held  to  cure  failure  to 

no.  advertise  full  thirty  days. 

8.  In  Blair  «/.  Blair.  (Tenn.  1896)41  S.  ATew  y^r>t.  —  Embury   v,  Conner,  3 

W.   Rep.  1078,  the  order  of  confirma-  N.  Y.  511. 

tion  provided  for  payment  of  the  pur-  Oregon,  —  Leinenweber  v.  Brown,  24 

chase  price.  Oregon  548;  Patterson  v.  Eakin.  87  Va. 

In  May  v,  Logan  County,  30  Fed.  49;  Karn  v.  Rorer  Iron  Co.,  86  Va.  754; 

Rep.  250,  it  was  held  that  a  ratification  Utterbach  v.  Mehlenger,  86  Va.  62;  Vir- 

of  the  sale  by  the  court  has  the  same  ginia  F.  &  M.  Ins.  Co.  v.  Cottrell,  85 

legal  effect  as  though  the  court  had  Va.  857;  Berlin  r.  Melhorn,  75  Va.  639. 

previously  directed  the  sale.  4.  May   v.  Logan  County,   30   Fed. 

In  Pewabic  Min.  Co.  v.  Mason,  145  U.  Rep.  250;  Sturdy  v.  Jackoway,  19  Ark. 

S.  349,  and  in  Evans  v.  Maury,  112  Pa.  499:   Osman  v,  Traphagen,  23   Mich. 

St.  300,  it  was  held  that  after  confirma-  80;    Noland  v,  Barrett,   123  Mo.   i8t; 

tion   the  rights  of  the  purchaser  are  Taylor  v.  Coots,  32  Neb.  30;   McKeig- 

vested.  han  v.  Hopkins,  14  Neb.  361;  Phillips 

In  Cates  v,  Johnson,  109  Ala.  ic6,  it  v,  Dawley,  i  Neb.  320. 

was  held  not  error  to  confirm  a  parti-  In  Rawls  v.  Carter,  119  N.  Car.  596, 

tion  sale,  no  objection    having    been  it  was  held  that  a  judgment  directing  the 

made,  although  the  price  was  inade-  sale  by  an  administrator  of  the  land  of 

quate.  a  decedent,  and  confirming  the  sale,  can 

In  Rome,  etc.,   R.  Co.  v,  Sibert,  97  be  set  aside  only  in  a  direct  proceeding 

Ala.  393,  it  is  held  that  where  a  sale  of  for  that  purpose,  and  the  court  said: 

a  railroad  then  in  the  hands  of  a  re-  "  It  has  been  decided  many  times  In 

ceiver  had  been  directed  by  the  court  this  court  that  when  an  action  proceeds 

to  be  made  by  the  receiver,  and  the  to  final  judgment,  and  in  a  proceeding 

sale  is  so  made  by  him  and  confirmed  like  the  present,  the  judgment  can  only 

by  the  court,  the  sale  is  valid;  the  pro-  be  set  aside  in  a  direct  proceeding  for 

visions  of  Alabama  Code,  §  3600,  that  that  purpose;  that  is,  by  an  Independ- 

when  any  property  is  ordered  to  be  ent  action.     Nor  has  a  creditor  in  a 

sold  by  the  decree  of  a  chancery  court  case  like  this  a  right  to  be  made  a 

such  sale  shall  always  be  made  by  the  party    before    judgment.      Dickey    v. 

register  of  the  court  ordering  the  same,  Dickey,    118   N.   Car.   956;    Smith    v. 

being  directory  and   not    mandatory.  Gray,  116  N.  Car.  311;  Carter  r.  Roun- 

See  also:  tree,  109  N.  Car.  29;    Uzzle  v,  Vinson, 

Kansas, —  Keene    Five    Cent    Sav.  iii  N.  Car.  138."  See  also  McGlawhorn 

Bank  v.  Marsh,  31  Kan.  771.  v.     Worthington,     98    N.     Car.     199; 

Nebraska.  —  Miller    v.    Lanham,   35  Mathews     v.    Eddy,    4    Oregon    235: 

Neb.  886;  Watson  v.  Tromble,  33  Neb.  Brown  v.  Christie,  27  Tex.  73. 

450;    Link  I/.   Connell,   48   Neb.    574;  5.  Edwards  v.  Maupin,  18  D.  C.  39; 

Neligh  V,  Keene,  16  Neb.  407;  O'Brien  State  Nat.  Bank  v.  Ncel,  53  Ark.  no; 

V.    Gaslin,    20    Neb.   347;    Wilcox    v,  Hammond  v,  Cailleaud,  in  Cal.  206. 

Raben,  24   Neb.  368;    McKeighan   v.  8.  Hirshfield  v,  Davis.  43  Tex.  155; 

Hopkins,  19  Neb.  33;  Trumble  v.  Wil-  Yerby  v.  Hill,  16  Tex.  377. 

liams,  18  Neb.  144;  Day  v,  Thompson,  ?•  In  Hammond   v.   Cailleaud,   ttz 
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Katun  Vot  CoMlndad.  —  Jurisdictional  questions  are,  however, 
undetermined  by  the  order  of  coniinnation.^ 

XalAtion  Bftek*  —  In  general  the  order  of  confirmation  relates  back 
to  the  time  of  the  sale,  and  the  rights  acquired  date  from  such 
time.* 

6.  ObjectioiiB  to  Confirmation — in  Otatral.  — The  grounds  for  set- 
ting aside  a  sale  are  applicable  as  objections  to  confirmation.' 
In  particular  circumstances  the  grounds  of  objection  are  pre- 
scribed by  statute.* 

OtQwitioas  Hald  V«t  Good,  —  The  ripening  of  a  tax  lien  into  a  tax 
deed  pending  delay  in  asking  for  a  confirmation  will  not  afford 

Cal.  206,  it  is  held  that  an  order  of  con-  so  far  as  the  principle  thus  stated  in 

firmation  in  a  partition  sale  concludes  Schfibftr  v,  Piatt,  19  Neb.  625,  is  in 

a  purchaser  not  appealing  from  object-  conflict  with  the  reasoning  in  Berkley 

ing  to  comply  with  his  bid.  tf.  Lamb,  8   Neb.  39a,  the  later  case 

For  other  decisions  in  support  of  the  considered   is   held   in   efifect  to  have 

text  see  Cooper  r.  Holmes,  71  Md.  26;  overruUd  iht  earlier. 

Gulf   Coast    Canning  Co.    v.    Foster,  In    State    v.    Mercantile    Bank,    95 

(Miss.  1895)  17  So.  Rep.  683;  Bland  t^.  Tenn.  ai2,  it  was  held  that  under  a  de- 

Muncaster,    24     Miss.     62;     Price    v.  cree  directing  a  sale  of  the  "  rifi^hts  and 

Springfield  Real  Estate  Assoc.,  lot  Mo.  privileges  "  of  a  corporation  the  order 

107;    Agan  V,  Shannon,  103  Mo.  668;  of    confirmation    of   the    sale    of    the 

HoUister  z'.  Mann,  40  Neb.  572;  Schri-  **powers,   privileges,  and  franchises" 

bar  tf.  Piatt,  19  Neb.  629;   Thompson  was  void  so  far  as  it  related  to  fran- 

V.  Cox,   8  Jones  L.  (53  N.  Car.)  311;  chises. 

Ashbee    v.  Cowell,   Busb.   Eq.  (45  N.  8.  Evans  v.  Spurgin,  6  Gratt.  (Va.) 

Car.)  158;  Armstrong's  Appeal,  68  Pa.  107;  Wagner  t/.  Cohen,  6  Gill  (Md.)97; 

St.  409;  Andrews  v,  Goff,  17  R.  I.  205;  Galbreath    v.  Drought,  39   Kan.   711; 

Berry  v.  Young,  15  Tex.  369;  Gale  v.  Cale  P,  Shaw^  33  W.  Va.    299;  "Clark, 

Shaw,  33  W.  Va.  299.  etc..  Invest.  Co.  tr.  Way,  (Neb.  1897)  71 

1.  Embury  v.  Conner,  3  N.  Y«  511,  N.  W.  Rep.  102I. 

holding  that  the  order  of  confirmation  8.  See   in/ra,    XIII.    Objections   and 

is   conclusive  only  in   respect  to  the  Setting  A  side  ^ 

reg^ularity  of  the  proceedings,  and  not  4«  Meadows    v.   Meadows,   81    Ala. 

as  to  their  effect  in  transferring  title;  451,   whereiui   in    an    administrator's 

Gue  tr.  Jones,  25  Neb.  634;  McHugh  &.  sale,  the  court  said:    **  Some  of  the 

Smiley,  17  Neb.  620;    Burrell  v*  Chi>  objections  urged,  such,  for  example, 

cago«  etc.,  R.  Co.,  43  Minn.  363,  hold-^  as  the  want  of  sufficient  advertisement 

ing  that  the  approval  and  confirmation  and  the  failure  to  sell  in  subdivisions 

of  the  Probate  Court,  indorsed  upon  or  as  ordered  by  the  court,  may  or  may 

annexed  to  a  conveyance  by  a  pur-  not  have  affected  the  fairness  of  the 

ported  guardian  to  a  railway  company,  sale,  or  may  have  been  relevant  to  the 

pursuant  to  Minn.  Gen.  Stat.  1876,  c.  question  of  adequacy  of  price  or  the 

57*  §  3^*  w<^s   no   proof  that  the    per-  probable   market  value  of    the    land. 

son  who  executed  the  conveyance  was  But    of     themselves,     separate     and 

such   guardian ;   following  Dawson  v,  alone,   they  constituted   no    sufficient 

Helmes,  30  Minn.  107.     See  also  CuU  reason  for  refusing  to  confirm  the  sale. 

ver    V.    Hardenbergh,   37    Minn.  22$;  It  is  shown  that  the  court  fully  tried 

Burrell   v.   Chic&go,   etc.,   R.   Co.,  43  the  issues  as  to  the  fairness  of  the  sale 

Minn.  363.  and  the  adequacy  of  the  price,  and  the 

In   Best  V.  Zutavern,  (Neb.  1898)  74  record  raises  no  question  as  to  the  suffi- 

N.  W.  Rep.  81,  it  is  held  that  the  only  ciency  of  the  sureties.     The  court  did 

matter  settled  and  adjudicated  in  the  not  err  in  refusing  to  go  outside  of  the 

proceedings  and  order  of  confirmation  three  grounds  of  objection  prescribed 

is  as  to  the  proceedings  of  the  sheriff  by  the  statute.     The  case  of  Rice  v, 

and  those  acting  under  and  with  him  Drennen,  75  Ala.  335,  cited  by  appel- 

in  the  levy,  appraisement,  advertising,  lant's  counsel,  is  readily  distinguish* 

making,  and  returning  of  said  sale.    In  able  from  the  present  case.'' 
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the  purchaser  valid  ground  for  complaint  that  the  property  sold 
was  not  the  property  of  the  defendant.*  Nor  will  the  fact  that 
credit  was  given  otherwise  than  as  provided  in  the  decree,  it 
appearing  that  no  injury  resulted,*  nor  the  fact  that  homestead 
rights  may  have  been  sold,  afford  such  ground.'  Nor  will 
objections  be  heard  which  are  simply  intended  to  cure  negligence 
of  the  party  complaining.* 

Objeetioni  Held  Good.  —  Fraud  and  misconduct  are  sufficient 
grounds  of  objection.* 

Xm  Objectiohs  ahd  Settihg  Asibe  — 1.  Who  May  and  Who 
May  Hot  Object  —  Who  May  Olgeet.  —  The  general  rule  is  that  any 
person  whose  interests  are  injuriously  affected  by  the  sale  may 
move  to  set  the  same  aside.*  This  rule  has  been  extended  to 
include  all  persons  interested  in  the  subject-matter,  whether 
parties  to  the  suit  or  not.'^  Thus,  a  judgment  creditor,®  or  a 
purchaser,*  or  the  highest  bidder,*®  or  the  owner  of  the  prop- 

1.  Galbreathz^.  Drought,  29  Kan.  711.  Harrison   v,   Andrews,    18    Kan.    535; 

2.  In  Johnson  v.  Campbell,  52  Ark.  Green  v.  McMurtry,  20  Kan.  193;  Wil- 
316,  it  was  held  not  error  to  confirm  a  son  County  v.  Mcintosh,  30  Kan.  234; 
sale  although  a  credit  of  three  months  Treptow  v.  Buse,  10  Kan.  170;  Cowdin 
was  given  instead  of  four,  as  provided  v.  Cowdin,  31  Kan.  528;  Rice  v.  Poyn- 
in  the  decree.  ter,  15  Kan.  264;  Cohen  v,  Menard,  136 

8.  In   Burgett  v.  Apperson,  52  Ark.  111.  130;    Gould  v.  Mortimer,  26  How. 

213,  the  court  said:     "  That  the  Pro-  Pr.  (N.  Y.  Supreme  Ct.)  167;   Cravens 

bate  Court  had  no  jurisdiction  to  sell  v,  Wilson,  48  Tex.  340;    Flanagan  v. 

the  homestead  during  the  minority  of  Pearson,  50  Tex.  383.     But  see  the  next 

any  of  the  decedent's  children  is  the  paragraph  in  the  text, 

settled  law  of  this  state.     McCloy  v,  8.  Beckwith  v.  King's  Mountain  Mia 

Arnett,  47  Ark.  445 ;  Nichols  v,  Shearon,  Co.,  87  N.  Car.  155 ;  Cravens  v.  Wilson, 

49  Ark.  75;  Stayton  v.  Halpern,  50  Ark.  48  Tex.  324. 

329.     But  as  that  fact  did  not  avoid  the  O.Clayton   v.   Glover,   3    Tones   Eq. 

sale  of  the  lands,  which  the  court  had  (N.  Car.)  371;    Cowdin  v.  Cfowdin,  31 

jurisdiction  to  sell,  and  as  the  Circuit  Kan.  528. 

Court  had  no  guide  in  this  proceeding  10.  U.  S.  v.  Vestal,  4  Hughes  (U.  S.) 

to  separate  the  one  from  the  other,  it  467,  12  Fed.  Rep.  60,  where  the  court 

was  not  error  to  decline  to  interfere  said:     '*  Every  debtor  has  a  right  at 

upon  that  ground  and  leave  the  peti-  any  time  before  the  sale  is  completed 

tioner  to  her  action  at  law  for  the  pos-  to  prevent  a  sale  by  the  payment  of  the 

session  of  the  homestead  tract."  money  mentioned  in  the  execution  to 

In  Best  V.  Zutavern,  (Neb.  1898)  74  the  officer.     In  this  case  a  satisfactory 

N.    W.   Rep.   81,  it    is   held   that    the  proposition  of  payment  was  made  to 

homestead  right  of  exemption    under  the  officer  by  the  father  of  the  defend- 

the  laws  of  Nebraska  is  not  a  proper  ant,  and  at  his  request,  and  the  same 

subject  for  consideration  upon  proceed-  was  accepted  and  the  offer  of  sale  was 

ings  for  the  confirmation  of  a  sale  of  withdrawn.      It    was    insisted   in    the 

the  alleged  homestead  on  execution.  argument  that  the  policy  of  the  law  in 

4.  Barling  v.  Peters,  134  111.  606.  requiring  execution  sales  to  be  made 

5.  Barling  v,  Peters,  134  111.  606.  at  public  auction  to  the  highest  bidder 

6.  Mobile  Cotton  Press,  etc.,  Co.  v.  is  to  encourage  competition,  and  that  it 
Moore,  9  Port.  (Ala.)  679;  Aderholt  v.  will  not  tolerate  any  conduct  of  the 
Henry.  82  Ala.  541;  Cohen  v.  Menard,  officer  or  any  other  influence  which  is 
136  111.  130;  Galbreath  v.  Drought,  29  calculated  to  discourage  or  prevent 
Kan.  712;  Gould  v,  Mortimer,  26  How.  such  fair  competition  among  bidders. 
Pr.  (N.  Y.  Supreme  Ct.)  167;  American  This  general  proposition  is  correct;  but 
Ins.  Co.  V,  Oakley,  9  Paige  (N.  Y.)  259.  the  object  of  competition  among  bid- 

7.  Adams  v,  Devalley,  40  Kan.  486;  ders  is  to  secure  a  fair  price  for  the 
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erty,*  or  a  partner  on  behalf  of  the  partnership,*  may  object  to 
the  sale. 

Who  Hay  Vol  ObJ«et.  —  A  party  not  in  interest  will  not  be  heard 
to  object  to  the  sale,*  and  it  is  further  held  that  parties  in  inter- 
est who  are  not  parties  to  the  suit  cannot  be  heard  to  object,* 
nor  can  one  insist  upon  the  invalidity  of  a  judicial  sale  and  claim 
the  fruits  of  the  sale  in  one  and  the  same  action.*  It  has  been 
held  that  a  judgment  creditor  cannot  avail  himself  of  a  mere 
irregularity.* 

SL  Proceedings  to  Vacate  —  Motion.  —  Proceedings  to  vacate  a  sale 


property  for  the  benefit  of  the  parties  he  did  not,  inasmuch  as  it  appears  that 

interested  in  the  sale.     After  a  suffi-  his  own  private    property  was  levied 

cient  sum  has  been  obtained  to  secure  upon,  and  not  that  of  the  firm,  we  do 

the  debt  of  the  plaintiff,  the  debtor  is  not  see  why  he  might  not  legally  show 

the  only  one   who  can  be  benefited  by  that  it  was  proceeding  illegally  against 

a  higher  bid.     If  he  offers  to  pay  the  him  individually,  and  contest  it  alone 

debt  of  the  plaintiff,  and  the  officer  of  by  affidavit  of  illegality,  and  if  decided 

the  law  accepts  such  offer,  there  is  no  against  him,  then  by  writ  of  certiorari." 

necessity  for  the  encouragement  of  fur-  3.  McLaughlin  v.  Bradford,  82  Ala. 

ther  competition,  and  the  sale  may  be  431;    Johnson's  Monition,  3  La.   Ann. 

stopped,  as  the  purposes  of  the  writ  of  656;    Stocton  v.   Downey,  6  La.  Ann. 

execution  have  been  accomplished,  and  581;  Fortier  v.  Zimpel,  6  La.  Ann.  53; 

the  debtor  dues  not  desire  to  part  with  Gilmer  v.  Nicholson,  21  La.  Ann.  589; 

his  property.     In  this  case  the  affiant  Frink  v.  Morrison,  13  Abb.  Pr.  (N.  Y. 

Teague  has  in  no  way  been  damaged.  Supreme  Ct.)  80;  Bachle  v,  Webb,  11 

and   the  execution  has  been  satisfied  Neb.  429. 

without  the  sale  of  the    lands  of  the  4.  In  Glassell  v.  Wilson,  4  Wash.  (U. 

defendant.     If  there  had  been  a  sale  to  S.)  60,  the  court  said:  "  It  Is  not  suffi- 

a  lower  bidder  and  the  officer  had  acted  cient  to  point  out  errors  in  these  pro- 

fraudulently  or  irregularly,   we   have  ceedings,  unless  it  is  done  by  a  person 

already  stated  what  would  have  been  who  can  introduce  himself   regularly 

the   right  and  remedy  of  the  highest  into  the  case  as  a  party  authorized  to 

bidder.      There    is   inherent  in  every  question  their  regularity.     Now,  in  this 

court  a  power  to  supervise  the  conduct  case,  the  counsel  who  obtained  this  rule 

of  its  ofi[icers  and  the  execution  of  its  do  not  appear  for  Mr.  Bird  Wilson,  or 

judgments  and  processes.     The  court  for  the  purchasers  at  the  sale,  but  they 

can  set  aside  a  sale  and  order  a  resale,  claim  title  in  themselves  to  the  land 

but  cannot  declare  a  bidder  to  be  a  pur-  which   was  levied   on   and    sold.     At 

chaser  —  the  contract  of  sale  must  be  present,  however,  they  appear  before 

made  by  its  ministerial  officer."     See  the   court  as  entire  strangers  to  this 

also  Penn  Mut.  L.  Ins.  Co.  v.  Creigh-  transaction,  and  can  in  no  other  way 

ton    Theater  Bldg.  Co.,  (Neb.   1897)  71  connect   themselves    with    it    but    by 

N.  W.   Rep.  279,  wherein  it  was  held  showing  their  title  to  the  land,  and  that 

that  an   accepted   bidder  may  appeal  it  is  better  than  that  of  Mr.  Wilson, 

from  an  order  setting  aside  the  sale,  or  But  is  this  an  inquiry  proper  for  the 

if  there  is  a  fair  contention  that  the  court  to  enter  upon  under  this  rule? 

bid  was  accepted.  Is  it  competent  to  this  court  to  decide 

1.  Clayton  v.  Glover,  3  Jones  Eq.  (56  such  a  question?    We  think  not.     In 
N.  Car.)  371.  cases  like  the  present,  or  where  they 

2.  PArtner. —  In  Smith  v,  Bryan,  60  are  complicated,  and  particularly  if 
Ga.  630,  the  court  said:  **  First,  he  there  be  contradictory  evidence,  we 
says  that  Bryan  had  no  right  to  contest  should  think  it  most  proper  to  leave 
the  validity  of  the  fi.  fas,  proceeding  the  parties  to  contest  their  rights  in  a 
against  him  alone,  but  must  do  so  in  more  regular  course  of  proceeding,  on 
the  firm  name.  Bryan's  affidavit  is  in  the  law  or  equity  side  of  the  court." 
his  name  as  of  the  ficm  of  Bell  &  5.  Tarleton  v,  Kennedy,  21  La.  Ann. 
Bryan, and  it  may  be  questioned  whether  500. 

he  did  not  swear  for  the  firm.     But  if  6.  Johnson  z/.  Murray,  112  Ind.  154. 
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are  usually  Commenced  by  a  motion  entitled  tn  the  original 
action.* 

PftitiMi  in  Sqdity. --The  remedy  by  motion  Is  not  in  all  cases 
exclusive,  as  the  action  may  be  by  an  original  proceeding  in 
equity.* 

irottoe.  —  Notice  of  proceedings  to  vacate  a  sale  must  in  general 
be  given  to  all  parties  in  interest.*  Thus,  notice  is  required  to 
be  given  to  the  plaintiff,*  defendant,*  and  the  purchaser.*  But 
persons  acquiring  rights  subsequent  to  the  sale  are  not  entitled 
to  notice.'^ 

3.  Objections  in  (JeneraL  —  While  the  policy  of  the  law  is  to 
uphold  judicial  sales,^  and  the  presumption  is  that  an  officer 
charged  with  a  duty*  or  a  discretion**  has  been  faithful  to  his 
trust,  it  is  equally  true  that  courts  will  jealously  guard  the  inter- 
ests of  parties  concerned  and  refuse  to  ratify  a  sale  if  prejudice 
is  shown.**    Much  is  left  to  the  discretion  of  the  trial  court,  and 

1.  Beach  zf.  Dennis,  47  Ala.  262;  Jen-  6.  Eckstein  v,  Calderwood,  34  Cal. 
kins  V.  Meriiweather,  I09  111.  647;  Mc-  658;  Day  t'.  Graham,  6  til.  435;  Osborn 
Kee  V.  Logan,  82  Mo.  524.  v.  Cloud,  2i  Iowa  238;  Jewitt  v.  Mar- 
In  White-Crow  v.  White-Wing,  5  shall,  3  A.  K.  Marsh.  (Ky.)  154;  Butts 
Kan.  276,  it  was  held  that  no  formal  v.  Chinn,  4  J.  J.  Marsh.  (Ky.)  641; 
motion  in  writing  to  set  aside  a  sale  H  Toler  v.  Ay  res,  i  Tex.  398;  McKinney 
required,  and  further  that  the  court  v.  Jones,  7  Tex.  598. 
having  set  aside  the  sale,  it  will  be  pre-  7.  In  Kirby  v,  McCook  County,  (S. 
sumed  that  there  was  in  effect  a  motion.  Dak.  1 897)  71  N.  W.  Rep.  140,  it  was 
In  Bent  v,  Maupin,  86  Ky.  271,  it  held  that  where  the  plaintiff  in  fore- 
was  held  that  after  the  notice  is  served  closure  purchases  the  property  and  the 
the  motion  may  be  made  in  open  court  day  after  the  Bale  conveys  the  certifi- 
er in  writing  at  the  option  of  the  tnov-  cate  to  a  third  person,  notice  to  said 
ing  party.  third  person  is  not  necessary  to  confer 

3.  In   Equity. —  HausIIng  v,    Haus-  jurisdiction  Upon  the  court  to  set  aside 
man,   73  Cal.   276;   Jenkins  v.  Merrl-  the  sale  for  Irregularities  therein, 
weather,  109  111.  647,  "holding  that  after  S.  Brown  v.  Butters,  40  Iowa  544 
the  deed  for  real  estate  sold  under  exe-  9.  Scott  v.  Scott,  85  iCy.  385. 
cution  has  been  made  the  court  has  10.  Nix  v.  Williams,  ito  Ind.  234. 

no  power  on  motion  to  Set  aside  the  11.  tn  Andrews  v.  Scotton,  2  Bland 
deed  or  set  aside  the  sale,  which  can  (Md.)  644,  the  court  said:  "As  to  sales 
only  be  impeached  in  equity;  Lackey  under  the  authority  of  this  court,  it  has 
V.  Steere,  I2t  111.  508;  Stapleton  t/.  long  been  well  established  that  any  cir- 
Butterfield,  34  La.  Ann.  822;  Bledsoe  cumstance  showing  that  the  sale  was 
t/.  Erwin,  33  La.  Ann.  615;  Jackson  v,  injurious  to  the  parties  concerned, 
Roberts.  7  Wend.  (N.  Y.)  83;  Good  v,  or  that  a  better  sale  might  reason- 
Coombs,  28  Tex.  35;  Phelps  t/.  Laird,  ably  and  probably  have  been  made,  is 
51  Vt.  285;  Parker  v,  Parker,  54  Vt.  sumcltnt  to  prevent  a  ratification.  It 
341;  Beach  v,  Dennis,  47  Ala.  262;  is  not  incumbent  on  the  party  ob- 
State  Bank  v.  Marsh,  10  Ark.  129;  jecting  to  show  favoritism,  or  an  im- 
Baker  v.  Hall,  29  Kan.  618;  McKee  v,  proper  motive,  although  such  proof 
Logan,  82  Mo.  524.  would  furnish  conclusive  inducement 
8.  For  notice  required  under  a  mo-  for  rejecting  the  proposed  sale.  But 
tion  to  confirm,  see  supra^  Xll.  Con*  where  the  property  of  infants  was  to 
firtnatioH.  be  sold,  even  a  strong    doubt   of   the 

4.  Lyster  v.   Brewer,   t3   Iowa  461 ;  propriety  of  the  sale  has   been  deemed 
McKinney  v.  Jones,  7  Tex.  J98.  sufi!icient    to    prevent  its     ratification. 

5.  Cline  V.  Green,  t  Blackf.  (Ind.)  53;  And  if,  in  any  case,  the  trustee  reports 
Sears  ?/.  Low,  7  III.  281:  Bent  v.  Mau-  that  there  was  an  error,  mistake,  mis- 

in,  86  Ky.  271;  Chambers  v.  Hays,  6    understanding,  or  mlsrepresen  lation  as 
.  Mon.  (Ky.)  115.  to  the  terms  or  manner  of  the  salt,  it 
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in  some  jurisdictions  this  discretion  will  not  be  interfered  with,* 
while  in  others  a  strong  showing  is  required  to  overturn  a  decision 
under  such  discretion.'  Objections  unsupported  by  any  evidence 
will  not  be  entertained,*  nor  will  irregularities  not  shown  to  be 
prejudicial  be  considered.*  In  Nebraska  objections  to  the 
appraisement  must  be  made  prior  to  the  sale,  and  to  the  trial  court.* 

4.  Irregularities  —  a.  In  General.  —  As  a  general  rule,  tech- 
nical irregularities  do  not  afford  sufficient  ground  for  avoiding 
judicial  sales,  and  more  especially  if  such  irregularities  have  not 
resulted  in  prejudice  to  the  party  complaining*  Thus,  error  in 
spelling  a  proper  name  is  not  sufficient  ground  '^  —  but  a  total 
change  of  name  may  be  •  —  nor  proceeding  with  all  legal  dispatch 
to  complete  execution  and  sale,*  nor  the  failure  to  give  the 
defendant  notice  of  th^  i^uance  of  th^  order  of  sale  when  no 
notice  is  required  by  statute ;  **  nor  is  a  sale  void  though  made 
by  an  officer  other  than  the  one  named  in  the  order  of  sale,**  or  as 
required  by  statute,**  But  misconduct  on  the  part  of  the  pur- 
may  be  at  once  rejected  and  a  resale  4.  In  Lloyd  v,  Frank,  30  Wis.  306,  in 
ordered  without  further  inquiry.  Ob-  the  absence  of  a  showing  of  injury,  the 
jections  are  seldom  or  ever  made  by  fact  that  a  homestead  was  sold  with 
any  others  than  those  directly  inter-  other  mortj^aged  premises  was  held  not 
ested.  But  the  court,  in  acting  as  pro-  sufficient  to  reverse  the  confirmation, 
prictor,  or  as  if  the  property  were  its  5.  Nebraska  Land,  etc.,  Co.  v.  Mc- 
own,  and  in  deciding  on  the  merits  of  Kinley-Lanning  L.  &  T.  Co.,  (Neb. 
a  sale,  will  avail  itself  of  information  1897)  72  N.  W.  Rep.  357. 
from  every  quarter  from  which  it  may  6.  McGeorge  v.  Sease,  32  Kan.  387; 
be  derived;  that  is,  from  the  original  Norman  v.  Olney,  64  Mich.  553;  Miller 
parties  to  the  suit,  or  the  creditors  for  v.  Lanham,  35  Neb.  886;  Carter  ». 
whose  satisfaction  the  sale  is  to  be  Rountree,  109  N.  Car.  29;  Whttlock  v, 
made,  or  from  any  other  person.  In  Johnson,  87  Va.  323;  Warren  v.  Fore- 
such  cases,  however,  much  more  atten-     man,  19  Wis.  35. 

tioa  will  be  paid  to  objections  coming  7.  In  Kuhn  v.  Kilnier,  16  Neb.  700, 
from  those  who  are  interested  than  execution  against  Rosina  Coons,  in- 
from  volunteers.'*  stead  of  Kuhn,  was  held  not  fatal. 

In  Russell  v.  Dyer,  40  N.  H.  183,  8.  In  Morris  v.  Balkham,  75  Tex. 
the  court  says:  "  No  doctrine,  perhaps,  iii,  judgment  was  rendered  against 
has  received  more  universal  assent  than  H.  W.  Van  Hagen,  the  defendant's 
that,  in  disposing  of  a  delator's  lands  by  name  being  Hiram  Watkins  Van 
compulsory  proceedings  under  a  statute  Hagen,  and  a  sale  on  execution  issued 
for  the  payment  of  his  debts,  the  course  against  Wm.  Van  Hagen  was  held  an 
prescribed  is  to  be  strictly  followed,  invalidity  so  far  as  it  affected  the  first 
A  failure  to  comply  with  any  of  the  named  Van  Hagen's  interest, 
substantial  requirements  of  the  statute  f.  Smith  v.  Fox  worthy,  39  Neb.  214; 
renders  the  proceedings  void  and  leaves  Hazlett's  Estate,  137  Pa.  St.  587. 
his  title  to  the  land  unaffected.  Whit-  10.  Smith  v.  Poxworthy,  39  Neb.  214. 
tier  V.  Varney,  10  N.  H.  296;  Williams  11,  In  Link  v.  Connell,  48  Neb.  574,  a 
V.  Amory,  14  Mass.  20;  Benson  v,  sale  made  by  the  sheriff  under  a  decree 
Smith,  49  Me.  414.'*  directing  that  the  mortgaged  property 

1.  Niles  V.  Parks,  49  Ohio  St.  370.  should   be  sold   by  a  master  therein 

8.  Davis    V,    Stewart,    4    Tex.    224;     named  was  held  to  be  an  irregularity 
Johnson  v.  Thorpe,  45  Neb.  347.  voidable  at  most  and  cured  by  an  order 

8.  Roberts  v,  Loyaia  Perpetual  Bldg.     of  confirmation. 
Assoc.,  74  Md.  i;  Hooper  v.  Castetter,        18.  In  Dickinson  v.  Dickey,  14  Hun 
45  Neb.  67:    Smith  v.   Spaulding,   40    (N.  Y.)  617,  a  sale  by  a  referee  directed 
Neb.  339;    Ecklund  t/.  Willis,  44  Neb.     In  the  decree  to  conduct  the  sale,  in- 
129;  Johnson  v,  Bemis,  7  Neb.  024.  stead  of  by  the  sheriff  as  required  by 
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chaser*  and  sales  made  at  a  place  or  time  not  warranted  by 
law,*  or  prejudicial  irregularities  of  which  the  purchaser  had 
notice,  may  be  ground  for  avoiding  the  sale.*  The  execution  of 
a  sheriff's  deed  cures  irregularities.* 

b.  Of  Officer.  —  The  general  rule,  as  stated  in  the  foregoing 
section,  applies  to  irregularities  committed  by  the  officer  in  the 
discharge  of  his  duty.* 

c.  In  Process.  —  It  is  no  ground  for  avoiding  a  sale  that  the 
writ  was  issued  for  a  larger  amount  than  was  due ;  •  nor  will  the 
fact  that  the  decree  designated  the  officer  appointed  to  conduct 
the  sale  as  ** commissioner"  instead  of  "master"  avoid  the  sale.*' 
An   execution   from   the  Supreme   Court   upon  a  judgment   of 

the  laws  then  in  force,  was  held  a  mere  ascertain  the  liens,  the   fact  that  they 

irregularity,  and  the  sale  passed  a  good  were  ascertained  by  the  sheriff  would 

title  tathe  purchaser.  not  invalidate  the  sale. 

1.  Aderholt  v.  Henry,  82  Ala.  541.  In  Davis  v.  Spaulding,  36  Iowa  610, 

2.  Dula  V,  Seagle,  g8  N.  Car.  458.  the  selection  of  one  of  the  appraisers 

3.  Perry  v.  Peterson,  98  N.  Car.  63;  by  the  deputy  sheriff  was  held  not  to 
Dula  V.  Seagle,  98  N.  Car.  458.  affect  the  validity  of  the  sale. 

4.  Cooper  v.  Wilson,  96  Pa.  St.  409.  In  Hill  v.  Baker,  32  Iowa  302,  the 
See  also  supra^  XII.  Confirmation,  appointment  of  an  appraiser  who  was 

5.  The  Ruby,  38  Fed.  Rep.  622,  not  a  householder  as  provided  by  Rev. 
where  the  fact  that  the  officer  conduct-  Stat.,  §  3362,  was  held  not  to  vitiate 
ing  a  sale  advertised  to  take  place  at  the  sale. 

the  front  entrance  of  the  custom  house  In  Cavender  v.  Smith,  i  Iowa  306, 

stood  in  the  open  door  of  the  front  en-  an  execution  sale,  it  was  held  that  the 

trance  part  of  the  time,  and  part  of  the  failure  of  the  sheriff  to  comply  with  a 

time  the  front  door  was  closed,   was  directory  statute  did  not  invalidate  the 

held  not  sufficient  irregularity  to  avoid  sale. 

the    sale,    it     appearing     that    ample  In  Rodgers  z/.  Rodgers,  (Ky.  1895)  31 

opportunity  was  given  for  bidding  and  S.  W.  Rep.  139,  a  commissioner  mak- 

that  a   number  of    persons    were    in  ing  the  sale  allowed  two  purchasers  to 

attendance.  divide  it  between  themselves  and  give 

In  White  v.  Farley,  81  Ala.  565,  the  separate  purchase  bonds,  and  it  was 
court  said:  **  The  same  is  true  as  to  held  that  such  act  did  not  invalidate  the 
the  alleged  failure  of  the  sheriff  to  give  sale  if  each  bond  was  proportioned  to 
personal  notice  of  the  levy  to  the  de-  the  value  of  the  land, 
fendant  in  execution,  who  is  the  com-  In  Gusman  v.  Le  Blanc,  27  La.  Ann. 
plainant  in  the  present  bill,  as  required  280,  it  was  held  that  there  is  no  law 
of  him  by  section  3195  of  the  Code  which  requires  the  sheriff  to  announce 
(1876).  It  can  stand  upon  no  higher  at  the  sale  under  a  writ  of  fieri  facias 
ground  than  a  failure  of  the  sheriff  to  the  amount  of  taxes  due  on  the  prop- 
advertise  the  sale  of  lands  levied  on,  and  erty  offered.  The  court  said:  **The 
this,  as  often  held,  is  a  mere  irregu-  doing  so  was  mere  surplusage  on  his 
larity  not  vitiating  the  validity  of  the  part,  and  as  it  invaded  no  one's  rights 
sale.  A  judgment  against  the  owner,  it  could  cause  no  injury." 
an  execution  thereon,  a  levy,  and  a  6.  Amato  v.  Ermann,  47  La.  Ann. 
sheriff's  deed  is  all  that  is  requisite.  967;  Hinton  v.  Roach,  95  N.  Car.  106; 
Ware  v.  Bradford,  2  Ala.  676;  Ray  v.  Buice  v.  Lowman  Gold,  etc.,  Min,  Co., 
Womble,  56  Ala.  32.  The  precise  point  64  Ga.  769.  But  see  Davie  v.  Long,  4 
was  so  decided  in  Love  v,  Powell,  5  Bush  (Ky.)  574,  wherein  a  motion  by 
Ala.  58,  more  than  forty  years  ago,  and  the  execution  defendant  to  quash  the 
may  now  be  regarded  as  a  rule  of  prop-  execution,  levy,  and  sale  because  a 
erty  not  to  be  unsettled."  payment  made  upon  the  judgment  was 

Illustrations.  —  In  Brown  v.  Butters,  not  noted  upon  the  execution  was  sus- 

40  Iowa  544,  it  was  held  that  provided  tained. 

it  was  the  duty  of  the  appraiser  to  7.  Mann  v.  Jennings,  25  Fla.  730. 
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affirmance  will  not  render  the  sale  void.*  And  errors  in  designa- 
tion may  be  cured  by  amendment.*  But  where  the  execution  is 
made  returnable  beyond  the  statutory  limit,  a  sale  thereunder  is 
voidable ; '  and  a  failure  to  indorse  an  execution  has  been  held 

ground  for  avoiding  the  sale.*  Process  issued  under  a  void 
decree,*  or  a  sale  without  an  order,  or  under  an  order  materially 
defective,  is  a  nullity.* 

1.  In  Block  V.  Morrison,  112  Mo.  360,  In  Howell  v.  Gilt  Edge  Mfg.  Co.,  32 
the  court  said:  *'And  it  follows  that  Neb.  627,  it  was  held  that  a  sale  upon 
regularly  an  execution  should  not  be  execution  issued  on  a  judgment  con- 
issued  out  of  this  court  to  enforce  that  fessed  in  the  County  Court,  not  in 
part  of  a  judgment  which  is  simply  compliance  with  the  provisions  of  the 
aod   solely  a  judgment  of  affirmance,  statute,  was  void. 

But  it  does  not  follow  that  this  sale  6.  In  i£tna  Ins.  Co.   v,   Hallock,  6 

should  be  held  void.     The  practice  was  Wall.  (U.  S.)  561,  the  court,  by  Justice 

unsettled  at  that  early  day.     In  one  Miller,  said:     "  It   is  therefore  to  all 

case  a  sale  under  an  execution  issued  intents  and  purposes  an  execution,  and 

out   of    this  court  on   a  judgment  of  the  statute  expressly  requires  that  it 

affirmance  was  held  regular.     In  an-  must  issue  under  the  seal  of  the  court. 

other  case  three  like  sales  were  held  Without  the  seal  it  is  void.     We  cannot 

valid,  though  voidable  by  a  timely  mo-  distinguish  it  from  any  other  writ  or 

tion    to   quash,  and,  at   a  subsequent  process  in  this  particular." 

date,    the  court  clearly  stated   that  it  In  Lawless  v.  Barger,  9  Bush  (Ky.) 

would    not  disturb    that  ruling;    and  665,    the    court  said:     "A  judgment 

that,  too,  in   a  case   where   this   deed  should  be  so  certain  and  specific  in  its 

was  brought  in  question.     More  than  directions  to  the  commissioner,  in  the 

fifty  years  have  lapsed  since  this  sale  description  of  the  property  to  be  sold 

was     made.       Under     these    circum-  .  by  him,  as  well  as  the  other  duties  to 

stances  we  are  asked  to  hold  this  sale  be  performed  in  its  execution,  as  would 

void,  and  this  we  decline  to  do."  enable  that  officer  to  discharge  these 

2.  In  Dewey  v.  Peeler,  161  Mass.  duties  without  reference  to  any  other 
135,  an  amendment  was  allowed  sub-  paper  or  pleading  in  the  cause;  and  the 
stituting  in  an  execution  **  administra-  commissioner  should  be  equally  as  def- 
tor  with  the  will  annexed  "  for  "  spe-  inite  in  making  his  report." 

cial  administrators"  to  conform  to  the  In  Rhonemus  v.  Corwin,  9  Ohio  St. 

facts.      And  this  was  permitted  in  a  368,  the  court  said:     "  By  the  terms  of 

subsequent  action  brought  in  the  same  the  decree  of  the  Supreme  Court,  the 

court.  sheriff  was  authorized   to   make   sale 

8.  In    Youngblood  v,  Cunningham,  only  *  upon  receiving  an  order  for  that 

38  Ark.  571,  it  was  held  that  where  an  purpose.'       An     order    from    whom? 

execution  is  returnable  more  than  sixty  From  the  Common  Pleas,  obviously, 

days  from  its  date,  a  sale  of  land  under  for  to  that  court  the  decree  was  sent  by 

it  within  the  sixty  days  is  within  its  mandate  for  execution;  and  it  was  for 

legal  life  and  is  not  void.    The  execution  that  court  to  pass  upon  the  regularity 

is  only  voidable,  and  may  be  quashed  of  the  sale.     But  no  order  of  sale  was 

or  amended  at  the  discretion  of  the  issued  from  the  Common  Pleas.    There 

court  issuing  it  upon  the  application  of  was  a  certified  copy  merely  of  the  de- 

either  party  to  the  judgment.  creeof  the  Supreme  Court,  made  out  by 

4.  In  Allen  v,  Clark,  36  Wis.  loi,  the  the  clerk  of  the  Common  Pleas.  It  was 
failure  of  the  plaintiff  therein  to  in-  directed  to  nobody;  it  ordered  nothing; 
dorse  the  execution,  coupled  with  other  it  did  not  even  describe  the  premises  to 
facts,  was  held  ground  for  vacating  the  be  sold.  It  had  none  of  the  requisites 
sale.  of  a  writ  as  prescribed  by  law;  and 

5.  In  Symns  v.  Noxon,  29  Neb.  404,  had  the  sheriff  neglected  to  sell,  he 
a  sale  was  held  under  an  unauthorized  would  not  have  been  liable  either  to 
modified  decree,  and  it  was  held  that  amercement  or  to  the  attachment  for 
the  modified  decree,  so  far  as  it  contempt.  For  aught  that  appears  in 
changed  the  original,  was  invalid,  and  the  record,  it  may  have  been  made  out 
the  sale  thereunder  must  be  set  aside.  merely  to  be  used  in  evidence  or  as  a 
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5.  EfiiHd  ^  ^,  In  General.  —  Frau4,  whether  actual  pr  pon- 
£(t^ptiye,  is  al\vays  groqn^  for  ^voiding  a  s^le.^  Tl^MS  yndu^ 
copqeajment,^  or  an  unconscionable  advantage  taken  of  one  whp 
is  known  tp  be  uon  cgmpo^  ^entis^  wiU  vitjat^  a  salp,'  but  ^Heg^- 
tiqns  of  fr^nd  in  cpnnection  ^ith  jvidicial  sales  f^r^  subject  to  th^ 
genei^}  rule  pf  positive  proof  and  strict  eonsftryctipn.* 

b.  Of  Plaintiff.  —  False  representations  ^  or  yndue  oppresr 
sion  by  the  plaintiff  will  vitiate  the  sale.* 

c.  Op  Officer.  —  Cqurt^  jealously  reviev^  the  conduct  pf  the 
oi^cer  charged  with  the  conduct  of  the  sale,  and  will  avoid  the 
same  upon  proof  of  fraud,  cpUusion,  or  any  unfair  advantage 
takpn  t}y  \(vas!' 

^uniment  of  ti^le.    We  |bink  the  sfile  t)ie  fact  that  the  purchfiscr  agreed  wiUi 

Vas  irreg'ul2{,r  s^nd    wa^  properly   s^t  t)ie  cred^^Qr  tp  hold  hiip  hariqlest  if  hf 

asic|e."  would  consent  to  the  setting  asid^  of 

\,  Hoitt  V,  Holcomb,  33  >j.  H.  53$;  t^^  s^l^  was  held  not  such  a  contract  a« 
Concord  Bank  v.  Gregff,  ;4  N*  H.  331;  tobe^fr^^  a  fraud  upon  the  due  ad- 
Anderson  V,  f  oulk^,  2  Haf.  &  G.  (Md.)  ministration  of  jus^ic^. 
346;  Hall  V,  Moore,  68  Miss.  527;  ((.  Iq  Pjiulett  z'.  P^ahody,  3  Ifeb.  ig6, 
Turnbull  v,  Endicott,  3  Smed.  &  M.  the  pfa{n^^0  reprise;) ted  to  the  pur- 
(Miss.)  302;  Gfindrod's  Estate,  140  Pa.  chaser  that  (h^  proceeds  of  the  sa)« 
St.  16;;  Allison  V,  Allison,  88  Yf-  328;  woul4  b^  applied  to  the  ps^yroent  of  a 
Brock  V.  Rice,  27  Gratt.  (Va.)  812.  prior  lien,  anfl  such   false  representa- 

2.  ViTat^  V.   McGalliard,   67  111.  518,  tioqs    were  held   sufficient  to    juspfy 

^f^l^ere  the  court  said'-  ^'  To  found  any  the  setting  a^id^  of  the  ^ale. 

claim  for  relief  ynder  this  hea^l  of  unr  Q.  King  v.  Pla(t.  37  ({.  Y.  157,  tho 

due  concealment,  there  miist  have  been  ,  court  saying:    "  Tne  propriety    of    a 

something  partaking  of  the  cl^aracte|'  *  forced  judicifil  sale  of  f  large  and  yalu* 

of  constructiye  fraud — a  nondisclpsure  able  propert}^  on  aq  election  day,  when 

of  facts  whicl^  one  pa^ty  was  under  public  attention  would  necessarily,  to  a 

some  le^al  or  equitaole  obligation  (o  gre^t  extent,    b^   turned  to  other  ob- 

cpmmunicatc  to  the  otl^er.     \  Story  £q.  j^cts,   after  a  wfittcq  np^ce  from  the 

Jur.,  ^§  204,  207.     If  ^cGalliard  di(f  person  w)io  was  to  be  most  affected  by 

keep  silent,  so  far  as  appears,  he  was  it  that  he  would  consider  it  *  unjust 

innpcently  silent.     All   the  parties  to  an^  oppressive,'    was,   at  least,    very 

tne  c^se  ifrere  presumed  to  knpw  their  questionable,    ^nd     althovigh     ^ot    o| 

rights  and  understand  their  liabilities,  itself,  perhaps,  sufficient  to  warrant  the 

and  \\  was  not  incumbent  upon  either  cour^  in  setting  aside  the  sale,  ^et,ipcpn- 

party  to  advise  or  remind  the  other  of  nectio^i  with  th^  other  facts  disclosed  io 

theq^."  this  case,  cannot  fail  to  create  in  the 

S.  Encking  v.  Simqions,  28  Wis.  272.  mind  an  influence  unfavorable  to  tb^ 

4.  Ilust    ^    Claarly    (fhow«.  —  Wal-  plaintiffs." 

lace  f.  Berger,  25  Ipwa  456;  Robinson  7.  In  Jennings  v.  Carter,  ^yKx\.  243, 

Notion  Co.  v^  Toot,  42  Neb.  156;  Egan  collusipn  between  the  officer  and  the 

V.  Grece,  79  Mich.  629;  Moscowitz  v,  creditor    to    levy    upoq    the    debtor's 

Homberger,  19  Misc.  Rep.  (N.  Y.  City  homestead  d^ri^g  his  absence,  and  to, 

Ct.)  429,  a  sale  of  infants'  lands  solely  publish   the   advertisement  in  an  ob- 

for  ;he  purpose  of  giving  third  persons  a  scqre  place,  was  held  to  n^a^^e  t^e  sale 

clear  titi^i  and  the  confirmation  was  held  fraudulent  and  void, 

invalid:  Bnaqt  v,  Jackson,  90  Mo.  585.  In  HatpUton  v.  Burch,  28  Ind.  233, 

Ip  \YilUams  V.  Pollard,  (Tex.  Civ.  the  officer  sold  a  nvipiber  of  acres  from 

App.  1894)  ^^  ^'  W*  Rep.  1020,  it  is  held  the  centre  of  a  tract  of  land  and  thereby 
t^at  statements  of  third  persons  tp  the    destroyed  the  yalue  of  the  remainder, 

purchaser,  in  a  sale  by  a  guardian,  tha;  The  sale  was  se;  aside.     See  alsp  Sioui^ 

the  title  to  t^e  lands  was  not  good,  are  Ciiy,    etc..    Town    Lot,    etc.,    Co.   v. 

inadmissible  %o  shpw  notice  to  the  pur-  Walker,  7$  Iowa  476;  penz  v.  Hiaes,  3^ 

chaser  of  f^aqd  in  the  salp*  Kan.  3gp:  Stone  v.  Croiple,  87  Ky.  \iy% 

\x^  Wick  V.  Dawson,  42  W-  Va.  43,  Silver  f .  McNeil,  52  Mo.  51B. 

a»  Volume  XIL 


ttjMttww  ta  JVhiCtAL  SALBS.  ittttat  AiM*. 

d,  Qf  PURgifAi^Hlt.  srr.  Pf^ud  p^rtieipatec)  }n  by  the  pureh?iper 
is  ^uffi^rjent  grQtind  fgr  q^yqiding  the  sale.*  The  purchaser  \% 
bq^nd  by  the  knpwl^dge  of  hi^  attorney.*  An4  where  gr^rt 
inadequacy  of  price  is  shown,  slight  circuipstanc^s  of  unfaime$9 
will  r^ise  the  presumption  of  frftucj,  and  throw  the  burden  of 

Erqving  good  ffi^th  MPO«  the  pqrqh^scjr  Pr  pth^r  person  benefited 
y  the  ^ale.' 

%  ^W«m  aft*  JPrtf*«  — ^  <?»  Qbneiral  Ruts,  —  Courts  will,  in 
the  exercise  of  their  discretion,  set  c^side  s^les  upon  the  ground 
pf  surprise,  mistake,  misrepr^gent^ition,  or  other  undue  hardr 
ship  *  and  relief  is  more  re^^dily  granted  on  that  ground  when  the 
iportgagee  is  the  purchaser,^  And  such  ground  may  be  sufficient 
tq  f^void  a  s^le  after  ratification  by  the  court,*  A  mere  belief  a0 
to  the  invalidity  of  the  sale  will  not  avoid  the  same.'' 

h.  MiSTAjcg  Of  Officer,  q?  Defenpant,  or  of  Purchaser 

=TT  Of  OffiMT.  —  The  s^le  will  be  ^et  a^ide  for  the  mistake  of  the 
ofllicpr  in  making  it  wh^n  prejudice  is  shown,® 

q(  Pef^4%:^t,  ^—  A  sale  will  be  ?et  ftside  where  the  defendant  has 
been  misled  as  to  the  d^te  qf  thq  sale  and  thereby  fails  to  attend 
and  protect  his  interests.*  And  for  the  saipe  reason  relief  may 
be  granted  even  after  ratification.** 

Of  Pnrohawr. —  While  the  rule  of  cav€^t  e^.t^r  applies  generally 
to  judicial  sales,  yet  the  purchaser  may  be  relieved  from  a  bid 
made  upon  an  entire  misapprehension  of  the  facts.** 

\,  Jennings  v.  Carter,  53  Ark.  242;  5.  Kirkpatrick  v.  Corning,  48  N.  J. 

Neal  V.  Stone,    20  Mo.   995;    Able  v,  Eq.  309. 

Chandler,  12  Tex.  88.  6.  Brown    v.    Oilmor,    8    Mc).    322; 

In  Coffey  v,  Coffey,  16  111.  141,  the  Barker  v.  Richardson,  41  N.  J.  Eq.  656. 

purchaser,    before    the    sale,  publicly  7.  International  Trust  Co.  v,  Keokuk 

asserted  a  claim  to  the  premises  which  Electric  St.  R.  Co.,  90  Iowa  90. 

he  threatened  to  litigate,  apd  it  was  8.  McKee    v.    Logan,   82    Mo.    524; 

held,  in  connection  with  other  acts  of  Neiman  v.  Early,  28  Mo.  475;  Beach  v, 

fraud,  sufficient  ground  for  avoiding  Dennis,  47  Ala.  262. 

the  sale.  9.  Demaray  v.  Little,  19  Mich.  244* 

In  May  v,  Msiy,  11  Paige  (N.  Y.)  201,  Tripp  v.  Cook,  26  Wend.  (N.  Y.)  143; 

it  was  held  that  the  purchaser  must  be  Griffith  v.  Hadley,  loBosw.  (N.  Y.)  587; 

presumed   to  know  that    a    court    of  Williamson  v.  Dale,  3  Johns.  Ch.  (N. 

equity  would  not  sanction  a  sale  where  Y.)  290;  Strong  v.  Catton,  i  Wis.  471. 

It  was  apparent  that  the  master  was  in  ICL  Yowell  v.  Gaines,  2  Bush  (Ky.) 

collusion  with  other  parties  to  perpe-  211;  United  Security  L.  Ins.,  etc.,  Co. 

trate  a  fraud.  v.  Safford,  3  Lack.  Leg.  N.  (Pa.)  51. 

In  Billington  v.  Forbes,  10  Paige  (N.  11.  Mount  Pleasant  First  Nat.  Bank 

Y.)  487.  a  codefendant  took  advantage  v.  Conger,  37  Iowa  474. 

of  the  illness  of  the  mortgagor,  inter-  ZsstftAMfl.  —  In  Frasher  v.  Ingham^  4 

fered  tq  prevent  the  postponentent  of  a  Neb.  531,  the  purchaser  was  relieved^ 

sale,  and'himself  became  the  purchaser,  it  appearing  that  the  property  sold  was 

A  resale  was  ordered  upon  terms.  worthless    land    instead    ai    valuable 

2.  Jennings  v^  Carter,  53  Ark.  242.  timber,   the   purchaser   having    relied 

8.  rletcher  v.  McQill,  no  Ind.  395.  upon    the    sheriff's  statement    to  the 

See  also  injra^  XIII.  ^3.  Inadequacy  contrary. 

of  Price,  In  Shakespeare  v,  Delany,  86  Pa.  St. 

4.  Kirkpatrick  v.  Corning,  48  N.  J.  108,  and  also  in  Cumming*s  Appeal,  23 

Eq.  30a;  Ho\vlett  v.  Central  Carolina  Pa.  St.  509.  the  sale  was  set  aside,  it 

Land,  etc.,  Co.,  (S.  Car.  1897)  27  S.  E.  appearing  that  the   purchaser  was  un- 

Rep.  533.  der  the  erroneous  belief  that  the  liens  of 
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c.  Protection  of  Infants.  —  Where  the  guardian  of  an 
infant  or  infants  has,  through  mistake  or  otherwise,  failed  to 
protect  the  rights  of  his  wards  in  the  sale  of  property,  the  courts 
will  protect  them  by  setting  aside  the  sale.* 

7.  Scarcity  of  Bidden.  —  The  fact  that  but  few  bidders  were  in 
attendance  is  not  a  sufficient  cause  for  setting  aside  a  sale.*  But 
where  the  nonattendance  of  bidders  is  due  to  the  inclemency  of 
the  weather,  it  has  been  held  sufficient  ground  for  avoiding  the 
sale.'  So,  too,  where  the  sale  is  held  at  an  unusual  hour,  and 
the  judgment  creditor  is  thereby  prevented,  without  laches  on 
his  part,  from  being  present  to  protect  his  interests.* 

8.  Inoperatiye  Decree  or  Jndgment  —  a.  Void  Decree  or 
Judgment.  —  A  sale  under  a  void  decree  or  judgment  is  invalid, 
and  conveys  no  title  to  the  purchaser.* 

b.  Pendency  of  Stay  —  in  General.  —  A  sale  is  erroneous  if 
made  before  the  expiration  of  a  valid  stay  of  proceedings,*  and  the 
purchaser  at  such  a  sale  acquires  no  rights  as  against  the  owner.^ 
Conversely,  a  sale  may  properly  be  made  under  a  vacated  judg- 
ment if  such  order  of  vacation  is  superseded.® 

the  mortgage  would  be  discharged  by  Indiana.  —  Ferrierv.  Deutchman,  iii 

the  sale.  Ind.  330;  Marsh  v.  Sherman,  12  Ind. 

In  Herbemont  v.  Sharp,  2  McCord  L.  358. 

(S.  Car.)  264,  the  purchaser  was  relieved  Iowa.  —  Harsbey  v.    Blackmarr,   20 

at  an  execution  sale,  it  appearing  that  Iowa  161;    Thornton  t^.  Mulquinne,  12 

the  defendant  had  no  title  to  the  prop-  Iowa  549. 

crty,   but    falsely    represented    to   the  Kentucky,  —  Dorscy    v,     Kendall,    8 

sheriff  that  the  land  was  his,  and  in-  Bush  (Ky.)  294. 

duced  him  to  sell  it  as  such.  Afassackusetts,  —  Albee    v.   Ward,   8 

In  Veeder  v.  Fonda,  3  Paige  (N.  Y.)  Mass.  79. 

94,  the  master's  notice  of  sale  described  Alichigan,  —  Millar    ».   Babcock,   29 

the  property  as  containing  twenty  acres  Mich.  526. 

when  in  fact  it  contained  but  thirteen  Mississippi,  —  Bias  v,  Vance,  32  Miss, 

acres,  and  one  of  the  complainants,  who  198;  Hamilton    v.   Lockhart,  41  Miss, 

was  present  at  the  sale,  knew  of  the  de-  460. 

ficiency  but  concealed  the  fact.     It  was  Missouri, — Latimer  v.   Union  Pac. 

held  sufficient  ground  to  avoid  the  sale.  R.  Co.,  43  Mo.   105;    Abbott  v.  Shep- 

1.  Curtis  V,  Ballagh,  4  Edw.  Ch.  (N.  pard,  44  Mo.  273. 

Y.)  635;  Lefevre  v,  Lara  way,  22  Barb.  Ohio.  — Wood  v.  Stanberry,  21- Ohio 

(N.  Y.)  167.  St.  142. 

2.  Pate  V.  Hinson,  104  Ala.  599;  Texas. — Hollingsworth  v.  Bagley,  35 
Equitable  Trust  Co.  v.  Shrope,  73  Iowa  Tex.  345;  Miller  v.  Miller,  10  Tex.  320. 
297;  Learned  v.  Geer,  139  Mass.  31;  United  States. — Smith  v.  Cock  rill,  6 
Power  V.  Larabee,  3  N.  Dak.  502;  Wall.  (U.  S.)  756;  Morton  v.  Smith,  2 
Swires  v.  Brotherline,  41  Pa.  St.  135;  Dill.  (U.  S.)  316;  Webster  v.  Reid.  11 
Hudgins  v.  Lanier,  23  Gratt.  (Va.)  494.  How.  (U.  S.)  437. 

8.  Johnson   v.   Crawl,   55  Tex.  571;  6.  Gray  v.  Federal  Bank,  83  Mich. 

Roberts  V.  Roberts,  13  Gratt.  (Va.)  639.  365;    Burt  v.   Thomas,  49  Mich.  462; 

4.  Johnson  v.  Crawl.  55  Tex.  571,  Canfield  v.  Shear,  49  Mich.  313;  State 
where  the  sale  was  held  between  1 1  and  Bank  v.  Green,  10  Neb.  130;  Jones  v. 
11:30  o'clock  A.  M.,  whereas  the  cus-  Dow,  15  Wis.  582;  Baasen  «/.  Eilers,  11 
tom  was  to  hold  sales  between  i  and  2  Wis.  277;  Spaulding  v.  Milwaukee, 
o'clock  in  the  afternoon.  etc.,  R.  Co.,  11  Wis.  157;  Campbell  v, 

5.  Alabama.  —  Johnson    v.  Johnson,  Smith,  9  Wis.  305. 

40  Ala.  247.  7.  State  Bank  v.  Green,  10  Neb.  130. 

Illinois.  —  Botsford  v.  O'Conner,  57  8.  iEtna  L.  Ins.  Co.  v.  McCormick, 
111.  72;  Miller  v.  Handy,  40  111.  448.  20  Wis.  265. 
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Oompntation  of  Time.  —  Under  a  statutory  redemption  period  the 
time  must  be  computed  from  the  date  of  final  proceedings.* 

c.  Satisfied  Decree  or  Judgment.  — A  sale  under  a  decree 

or  judgment  that  has  been  paid  and  discharged  prior  to  the  sale 
is  fraudulent  and  void.*  But  a  payment  of  a  less  amount  than 
the  judgment,  including  interest  and  costs,  is  not  sufficient.*  So, 
too,  a  tender  of  the  amount  due  is  sufficient,  but  a  mere  offer  to 
pay  is  not."* 

9.  Departure  from  Decree  or  Statnte.  —  Directions  contained  in 
the  decree  *  or  prescribed  by  statute  •  must  be  strictly  followed. 
And  the  parties  interested  cannot  even  stipulate  for  a  different 
order.^  A  material  variance  from  the  directing  order  or  statute 
will  render  the  sale  void,®  but  irregularities  not  prejudicial  will 
not  avoid  the  sale.® 

10.  Effect  of  Eeversal  of  Decree.  —  All  the  authorities  declare 
that  a  third  person  purchasing  in  good  faith  is  not  affected  by  a 
subsequent  reversal  of  the  decree.*®     But  where  the  complain- 

1.  Burt  V.  Thomas,  49  Mich.  462.  be  made  in  conformity  with  the  statute 
In  Canfield  v.  Shear,  49  Mich.  313,  it    in  force  when  the  mortgage  was  exe- 

was  held  that  the  year  allowed  for  re-  cuted. 

demption  should  run  from  the  date  of  In  Vanbussum  v.  Maloney,  2  Mete, 
the  filing  of  the  amended  bill.  (Ky.)  552,  the  court  said:  "  The  corn- 
In  Gray  v.  Federal  Bank,  83  Mich.  365,  missioner  was  directed  to  advertise  the 
it  was  held  that  a  sale  could  not  be  de-  sale  at  the  court-house  door  and  two 
creed  until  one  year  after  the  filing  of  other  public  places  in  the  county  of 
the  last  amendment  by  which  new  par-  Henderson.  It  was  advertised  by  post- 
ties  were  made  defendants.  ing  up  a  notice  at  the  court-house  door 

2.  Ives  V.  Rice,  84  Ala.  282;  New  and  at  two  other  places  in  the  city  of 
England  Mortg.  Security  Co.  v.  Rob-  Henderson.  As  the  city  of  Henderson 
son,  79  Ga.  757;  Boggs  v.  Douglass,  is  in  the  county  of  Henderson,  that  was 
89  Iowa  150;  Babcock  v.  Perry.  8  Wis.  a  literal  compliance  with  the  directions 
277.  given  to  the  commissioner,  but  it  was 

8.  Boggs  V.  Douglass,  89  Iowa  150.  not  a  compliance  with  their  spirit  and 

4.  Babcock  v.  Perry,  8  Wis.  277.  meaning.     The  word  *  county  '  was  evi- 

5.  Walker  v,  Schum,  42  III.  462;  dently  used  to  distinguish  the  place 
Welch  V.  Louis,  31  111.  446;  Meeker  thus  designated  from  that  of  the  city. 
V.  Evans,  25  111.  32a;  Vanbussum  v.  If  this  was  not  the  purpose  for  which 
Maloney,  2  Mete.  (Ky.)  550;  Blakey  v,  it  was  used,  it  would  have  only  been 
Abert,  i  Dana  (Ky.)  185;  Nebraska  L.  necessary  to  have  directed  the  commis- 
&  T.  Co.  V,  Hamer,  40  Neb.  281 ;  sioner  to  advertise  the  sale  at  the  court- 
Hooper  z'.  Castetter,  45  Neb.  67;  Bab-  house  door  and  at  two  x>ther  public 
cock  V.  Perry,  8  Wis.  277.  places  in  the  city." 

6.  Wiley  v.   White,   3    Stew.    &   P.  9.  Meeker  v.  Evans,  25  111.  322. 
(Ala.)  355;    Meeker  v.  Evans,  25   111.  10.  Alabama.  —  Phillips  t/.  Benson,  82 
322;    Williamson    v.     Williamson,     3  Ala.  500. 

Smed.   &   M.   (Miss.)  715;    Hooper  v.  Arkansas. — Estes  z'.  Boothe,  20  Ark. 

Castetter,  45  Neb.  67.  583. 

7.  Nebraska  L.  &  T.  Co.  v.  Hamer,  Florida.  —  Ponder  v.  Moseley,  2  Fla. 
40  Neb.  281;  Babcock  v.  Perry,  8  Wis.  207. 

277.  Illinois.  — Fergus  v.  Wood  worth,  44 

8.  Welch  z^.  Louis,  31  111.  446;  Blakey  111.  374;  Goudy  v.  Hall,  36  111.  318 
w.  Abert,  I  Dana  (Ky.)  185;  Williamson  [disapproving  V^:imh?L\igh  v.  Gates,  8 
V.  Williamson,  3  Smed.  &  M.  (Miss.)  N.  Y.  13:];  Hobson  ».  Ewan.  62  111.  146. 
715.  Indiana.  —  Doe   v.   Crocker,    2   Ind. 

In  Franklin  v.  Thurston,  8  Blaokf.  575,  where  the  following  statutory  pro- 
(Ind.)  161,  it  was  held  that  a  sale  should    vision  was  construed:  *' The  reversal 
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ant,*  or  hi»  attorney ,•  or  assignee,*  becomes  the  purchaser,  a  subse- 
quent reversal  will  avoid  his  title  thus  acquired.  But  this  doc- 
trine has  been  disputed  in  an  early  case,*  and  modified  in  others.  • 

of  any  judgment  or  decree,  under  or  by  Fergus    v.    Woodworth,    44    111.   374; 

virtue  of  which  any  real  estate  shall  M' Lagan  v.  Brown,  11  111.  519;  Doe  9. 

have  b^en  sold  or  transferred,  or  the  Crocker,  3  Ind.  575;  Hutchens  v.  Doe, 

title  thereto  decreed  or  confirmed,  shall  3   Ind.    529;    Twogood  ».  Franklin.   97 

not  have  the  effect  to  avoid  any  such  Iowa  239;  Coleman  v.  Trabue,  2  Bibb 

sale,   transfer,  or  title  decreed  or  con-  (Ky.)5i8;  Hubbell  e^.  Broadwell,  SOhio 

firmed,   if  the   person    to  be  affected  i3o;  Buchanan  v.  Clark,  loGratt.  (Va.) 

thereby  shall  be,  or  shall  claim  under,  X64. 

a  bona  Jide  innocent  purchaser  without  2.  Phillips  v.  Benson,   82  Ala.   500; 

notice  and  not  a  party  to  the  record,  Galpin  v.   Page,    18  Wall.  (U.  S.)  350; 

or  Attorney  or  solicitor  of   any  party  Doe  v.  Crocker,  2  Ind.  575. 

thereto."     The  court  said:  **  We  think  8.  McDonalds.   Mobile  L.  Ins.  Co., 

it  is  clearly  the  meaning  of  these  pro-  65  Ala.  358. 

visions  that  in  every    case  where  real  4.  Gossom  v,  Donaldson,  18  B.  Mon. 

estate  has  been  sold  under  a  judgment  (Ky.)  030;  Benningfield  v.  Reed,  8  B. 

afterwards  reversed,  the  judgment  de*  Mon.  (Ky.)  102. 

fendant  shall  have  restitution;    or,  in  6.  In  Mc  Bride  z/.  Long  worth,  14  Ohio 

other  words,  the  sale  shall  be  inopera-  St.  349,  the  court  said:  *'  It  is  true  that 

tive,  unless  the  purchaser  attheexecu-  it  was  held,  in  the  case  of  Hubbell  v. 

tion  sale  shall  have  had  no  notice  of  the  Broadwell,  8  Ohio  120,  that  where  a 

errors  or  of  the  pendency  of  the  pro-  mortgagee  purchases    the    mortgaged 

ceedings  to  obtain   a  reversal  of  the  premises    under    judicial  proceedings 

judgment,  such  as  the  parties  to  the  had  on  the  mortgage,  and  continues  to 

judgment  or  their  attorneys  are  sup-  hold  them  until  the  judicial  proceed- 

posed  to  have.     The  notice  here  spoken  ings  are  reversed,  the  mortgagor  may 

of  cannot  mean  notice  of  the  reversal,  redeem  the  premises,    no  new  rights 

as  the  judgment  of  reversal  itself  would  having  Intervened.     The  court  held  in 

be  notice  to  everybody."  that  case  that  the  mortgagee  was  to 

Kentucky. — Coleman    v,  Trabue,  a  be  regarded  as  a  party  merely,* and  not 

Bibb  (Ky.)  518;  Sneedt/.  Reardon,  i  A,  as  a  purchaser,  within  the  meaning  of 

K.    Marsh.    (Ky.)  218:     Campbell    v,  the  statute.     But   that   was  a  case  in 

Johnston,  4  Dana  (Ky.)  178;  Williams  which  the  sale  was  ordered  at  the  suit 

V.  Cummins,  4  J.  J.  Marsh.  (Ky.)  637.  of  the  mortgagee  alone,  ^nd  for  the  sole 

Louisiana,  -—  r  rost    v.    McLeod,    19  purpose  of  satisfying  his  debt.     There 

La.  Ann.  69.  were  no  other  parties  in  interest  but  the 

jl/atff/.  — >  Stinson    V,   Ross,   51   Me.  mortgagor  and  mortgagee;  and,  as  be- 

556.  tween  them,  full  justice  could  be  done 

Maryland, — Wampler  v.  Wolfinger,  after  reversal.       But     the    case    herf 

13  Md.  337;  Ward  v.  Hollins,  14  Md.  stands  otherwise.    These  premises  were 

158;  Barney  v.  Patterson,  6  Har.  &  J.  sold  under  proceedings  instituted  for 

(Md.)  182.                                                 "  that  purpose  by  lienholders  other  than 

Minnesota, — Branley     v,     Dambly,  Longworth;  in  fact,  by  the  complain- 

(Minn.  1897)71  N.  W.  Rep.  1026.  ants  themselves.     The  sale  was  ordered 

Ohio,  —  McBride  v,   Longworth,    14  at  their  suit,  and  on  the  cross-petition 

Ohio  St.   349;  Irwin  v,  Jeffers,  3  Ohio  of  other  parties  as  well  as  that  of  Long- 

St.  389.  worth.     Large  portions  of  the  proceeds 

Wisconsin,  —  Herrick  v.   Graves.  16  of  sale  have   been    distributed    under 

Wis.  157;  Jesup  V,  City  Bank,  15  Wis.  the  order  of  the  court  to   other  parties 

604.    ^  who  may   now  be   insolvent.     Under 

United  States, — Gray  v.  Brignardello,  these  circumstances,   we    think  Long- 

I  Wall.  (U.  S.)  627;  Voorhees  v.  U.  S.  worth  is  to  be  regarded  as  a  purchaser. 

Bank,  10  Pet.  (U.  S.)  449;  Grignon  v,  and  entitled  to  the  protection  which  it 

Astor,  s  How.  (U.  S.)  319;  U.  S.  Bank  was  the  policy  of  the  statute  to  afi^ord  to 

V.  Washington  Bank,  6  Pet.  (U.  S.)  8.  purchasers  at  judicial  sales." 

1.  Phillips  V.   Benson,  82  Ala.   500;  In  Jesup  v.  City  Bank,  15  Wis.  604, 

McDonald  v.  Mobile  L.  Ins.  Co..  65  Ala.  the  court,  after  stating  the  rule  that  » 

558;    Hays    V,  Cassell,    70    111.    669;  stranger  at  a  judicial  sale  will  be  pro* 
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11.  Awmlling  DMtee.  ^^  No  objections  tending  to  impeach  the 
validity  of  a  decree  or  the  regularity  of  the  proceedings  prior  to 
the  order  of  sale  can  be  heard  on  a  motion  to  set  aside  the  sale, 
or  on  objections  to  the  confirmation  thereof.* 

18.  8al«  fiir  Lett  thim  Two-thitds  of  th6  Appraised  Value.-- 
Under  a  statute  requiring  an  appraisement  and  a  sale  for  not  less 
than  two-thirds  of  the  appraised  value^  a  sale  for  a  less  amount  is 
invalid.*  But  such  statutes  are  construed  as  permitting  the 
deduction  of  prior  liens,^  and  again  as  prohibiting  such  deduc- 
tion.'* In  Arkansas  it  was  held  that  the  appraisement  laws  gov- 
erning sales  under  a  power  do  not  apply  to  sales  made  under  a 
decree  of  court.^ 

IS.  Inadequacy  of  Price»  — >  The  decisions  on  the  subject  of 
inadequacy  of  price  as  a  ground  for  setting  aside  judicial  sales 
are  numerous   and   somewhat  conflicting.*    The  authorities,  of 

tected,  although  the  decree  be  8ubse<-  Huntoon,  35  Kan.  577;  American  In- 

quently  reversed,  but  that  the  plaintiff  vest.  Co.  v,  McGregor,  48  Neb.  779. 

purchaser  win  tiot  be,  said'.  "But  the  S.  American     Invest.     Co.     v,    Mc* 

same  reason  does  not  exist  in  the  case  Gregor,  48  Keb.  77^,  where  the  court 

of  a  judgment  of  foreclosure  where  the  said:  '*  From  this  It  is  clear  that  each 

reversal,  as  in  this  case,  did  not  defeat  portion  of  the  property  sold  brought  at 

the  entire  claim,  but  only  reduced  the  the  sale  more  than  two-thirds  of   the 

amount.    There  a  claim  is  still  left,  appraised  valuation    thereof.     It  was 

The  mortgage  itself  creates  a  lien  upon  not  prejudicial  to  the  rights  of  appel- 

the  land,  and  a  liability  to  sale.     If  the  lant  that  the  appraisers  added  the  valu- 

sale  in  such  a  case  is  set  aside,  the  only  atlon  of  the  pieces  of  property  together, 

result  is  that  it    must  be    sold  over  and  from  tnat  sum  deducted  the  in- 

again.     Upon  these  grounds,  we  think  cumbrances,  since,  as  we  have  seen, 

the  principle  adopted  in  the  case  of  each   piece  sold   for  a  sum  in  excess 

CorWith  V.  The  State  Bank)  15  Wis.  289,  of  tWo-thirds  of  its  real  value  as  ascer- 

should  not  be  applied  to  a  sale  upon  tained  by  the  appraisers.*'     Rosenfleld 

a    mortgage    foreclosure,    where    the  v.  Chada,    10    Neb.  421;    Sessions  v, 

reversal  does    not    defeat   the    entire  Irwin,  8  Neb.  7. 

mortgage  debt,  even  though  the  mort-  4.  De  Jarnette  v,  Vertier,  40  Kan. 
ragee  be  the  purchaser.  In  such  a  case  224,  where  the  court  said:  **  Where  a 
It  should  be  shown  that  there  was  some  sheriff  holds  an  execution  against  prop- 
unfairness  in  the  sale,  or  that  the  prop-  erty,  and  for  want  of  sufficient  personal 
crty  would,  on  a  resale,  bring  a  larger  property  attempts  to  make  the  money 
amount  than  the  bid  at  the  first  sale.'*  to  satisfy  the    judgment  out  of    real 

i.  Cox  V,  Cox,   18  D.  C.  t;   Mann  estate,  he  must  levy  upon  the  land 

V.  Jennings,  25  Fia.  730;  McGeorge  t/.  itself,   and   not  upon  a  mere  interest 

Sease,  32  Kan.  387;  Farmers*  Bank  v.  therein,   and  he  must  have  the  land 

Quick,  71  Mich.  534;  Curran  v.  Kuby,  itself   appraised,    and    Sell   the  same 

37  Minn.     330;   Carter    v,   Rourttree,  without  reference  to  any  lien  or  in- 

109  N.  Car.  32!  Beatrice  Paper  Co.  v,  cumbrauce  which    may  be  upon  the 

Beloit  Iron  Works,  46  Neb.  900;  Ne-  land.     It    is  not    for  him   to   inquire 

braska  L.  &  T.  Co.  t^.  Hamer,  40  Neb.  whether  the  land  is  subject  to  a  mort- 

tSi;    Stratton    v.   Relsdorph,  35   Neb.  gage  or  not.*'     Ellenbogen  v.  Griffey, 

314;    Kimbro  v.   Clark,   17  Neb.  403;  55  Ark.  268,  a  decision  under  a  power 

State  Nat.  Bank  v.  Scofield,  9  Neb.  490.  of  sale    mortgage,  construing  sections 

S.  Ellenbogen  v,  Griffey.  55  Atk.  268;  4759  and  4761  of  Mansf.  Ark.  Digest. 

Harrison   v.   Doe,   2  Blackf.  (Ind.)  i;  0.  Southwestern  Arkansas,  etc.,  R. 

Brown  v.  Butters,  40  Iowa  544;  Maple  Co.  v.  Hays,  63  Ark.  355. 

9.  Nelson,  31  Iowa  322;  Sargent  v,  Pitt-  6.  In  Alabaiiia  inadequacy  of  price,  ia 

man,  16  Iowa  469;  De  Jarnette  z/.  Ver«-  the  absence  of  fraud  or  other  special 

tief,    40   Kan.  224;   Capital  Bauk  v.  eircutustances,  is  not  a  sufficient  ground 
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course,  agree  that  fraud  is  always  a  sufficient  ground,  and  further 
there  is  a  general  agreement  upon  the  following  propositions : 

First,  that   mere  inadequacy  of  price  is  not  in  itself  sufficient 

for  setting  aside  a  sale,  and  the  deci-  be  set  aside.*'     It  was  further  held  that 

sions    are    inclined    to    sustain   sales,  $15  was  a  grossly  inadequate  price  for 

although  the  facts  indicate  a  consider-  land  worth  from  $350  to  $400. 

able  sacrifice  of  the  property.     Parker  In  Georgia  inadequacy  is  not  per  se 

V,    Bluffton   Car   Wheel  Co.,  108  Ala.  sufficient  ground  for  setting  aside  a 

140;    O'Bryan  v,  Davis,  103   Ala.  429;  sale,  unless  so  gross  as,  when  combined 

Boiling  r.  Gantt,  93  Ala.  89;  Mahone  with  other  circumstances,  to  amount  to 

7'.  Williams,  39  Ala.  202;  Lankford  v,  a.  fraud.     Parkers.  Glenn,  72  Ga.  637. 

Jackson,   21   Ala.  650;     Henderson  v.  In  Ulinoif  inadequacy  of    price    so 

Sublett,  21  Ala.  626;  Lee  v.  Davis.  16  gross  as  to  amount  to  fraud  will  be 

Ala.  516;  Littell  v.  Zuntz,  2  Ala.  256;  good  ground  for  setting  aside  a  judi- 

Holly  V.  Bass,  68  Ala.  206.  ciai  sale. 

In  Arkanaai  inadequacy  of  price,  in  Sales  Sustained.  —  Kerfoot  v.  Billings, 

the    absence    of    other   circumstances  160  III.  563:   Connely  v.  Rue,  148  111. 

showing  fraud  or   unfairness,   is   not  207;    Magnusson  v.  Williams,  iii  111. 

sufficient  ground  for  avoiding  the  sale.  450;     Cleaver    v.   Green,    107   111.  67; 

Nix  z/.  Draughon,  56  Ark.  240;  Hudgins  Jenkins  v.  Pierce,  98  111.  646;  O'Calla- 

V,  Morrow,  47  Ark,  515;  Fry  v.  Street,  ghan  zk  O'Callaghan,  91  111.  228,  where 

44  Ark.  502;  Littell  v.  Grady,  38  Ark.  a  house  and  lot  worth  ^,000  were  sold 

584;    Brittin  V.  Handy,    20  Ark.  391 ;  for  $10,  and  the  court  refused  to  set  the 

Hardy  v.  Heard,  15  Ark.  184;  Garden  sale  aside,  no  fraudulent  conduct  hav- 

V.   Lane,   48   Ark.    216;    Apperson   v,  ing  been  shown;  McHany  v,  Schenk, 

Burgett,  33  Ark.  338.  88  111.  357:    Allen  v.  Shepard,  87  111. 

In  California  inadequacy   of  price  is  314:    Watt  v.   McGalliard,  67  III.  513; 

admissible  only  in  evidence  to  establish  Heberer  t/.  Heberer,  67  111.  253;  Davis 

fraud,  and  is  never  of  itself  sufficient  to  v.  Dresback,  81  III.  393;    Gibbons  v. 

annul  a  sale  under  execution.     Smith  Bressler,  61  111.   no;  Kinney  v.  Knoe- 

V.  Randall,  6  Cal.  47;  Matter  of  Bur-  bel,  51  III.  112;  Comstock  v.  Purple,  49 

ton,  105  Cal.   353;  Clark  v.  Chapman,  111.    158;    Weld   v.   Rees.  48   111.  428; 

98  Cal.  no.  McMullen  v.  Gable,  47  III.  67;  Booker 

In  Colorado  inadequacy  of  price  alone  v,  Anderson,  35  III.  66;  Noyes  v.  True, 

is  not  ordinarily  sufficient  cause  for  set'  23  111.   503;  Ayers  e/.  Baumgarten,   15 

ting  aside  a  judicial  sale.     Conway  v.  III.  444;  Greenup  v.  Stoker,  12  III.  25; 

John,  14  Colo.  30.  Garrett  v.  Moss,  20  111.  549. 

In  Delaware  a  sacrifice  of  the  property.  Sales  Set  Aside.  —  Lurton  v.  Rodgers, 

together  with  unusual    attendants,  is  139   III.   554,    where  a  sale  of  $2,000 

sufficient  ground.     In  Cowgill  v,  Ca-  worth   of  property  for  $60  was  held 

boon,  3  Harr.  (Del.)  23,  a  sale  of  land  grossly  inadequate;  Berry  r.  Lovi,  107 

was  set  aside  because  made  at  an  im-  III.  612,  where  a  sale  of  $8,000  worth  of 

proper  place  and  the  property  sacrificed,  property  for  $65.38  was  held  grossly 

although  the  sheriff  had  a  discretion  as  inadequate;     Thomas  v.   Hebenstreit, 

to  the  place  of  sale.  68  III.  115;  Parker  v.  Shannon,  137  111. 

In  Florida  gross  inadequacy  of  price,  376,*  where  property  worth  $5,000  was 

or  mere  inadequacy,  coupled  with  mis-  sold  for$20. 

take,  misconduct,  fraud,  or  irregularity,  Inadequacy  Coupled  with  Irregularities 

will  avoid  the  sale.     See  also  Loring  will  suffice  to  set  aside  a  sale.     Parker 

V.    Dunning,    16    Fla.    119;    Lawyers'  v.   Shannon,  137   III.  376;    Hobson  v. 

Co-operative  Pub.  Co.  v.  Bennett,  34  McCambridge,  130  III.  367;  Bradley  r. 

Fla.  302,  where  the  court  said:    **Au-  Luce,  99  III.   234;  Emmons  v.  Moore, 

thority  is  abundant  and  uniform  to  the  85  111.  304,  where  inadequacy  of  price 

effect  that  where  the  inadequacy  of  price  was  coupled  with  the  fact  that  in  the 

at  a  judicial  sale  is  the  result  of  some  sale  under  an  attachment  a  relative  and 

mistake  or  misunderstanding  especially  business  partner  became  the  purchaser 

if  such  mistake  or  misunderstanding  be  and  fraudulently  concealed  facts  from 

that  of  the  officer  selling,  and  where  the  the  owner.     Morris  v.   Robey,  73  111. 

party  interested  has  been  thereby  pre-  462. 

vented  from  attending  the  sale,  it  wiU  In  Mixer  v.  Sibley,  53  III.  61,  and 
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ground  ;    secondly,  that  gross  inadequacy  of  price,  such  as  to 
shock  the  conscience  and  raise  a  presumption  of  fraud,  is  sufficient 

Oavis  V.    Pickett,    72   111.   483,   it  was  v.  Milwaukee  Harvester  Co.,  92  Iowa 

stated  that  where  the  right  of  redemp-  634;    Sioux  City,  etc.,  Town  Lot,  etc., 

tion  existsinadequacy  is  not  a  sufficient  Co.  v.  Walker,  78  Iowa  476. 

ground  unless  there  are  indications  of  In  Kansas  the  decisions  are  somewhat 

fraudulent  practice.     In    Pickering  v,  conflicting.     In  1893  an  act  was  passed 

Drigg^ers,  59  111.  65,  an  unexplained  de-  known  as  the  Redemption   Law,  and 

la.y  of  seventeen  years  in  asking  relief  the  authorities  refer  to  this  as  changing 

was  held  to  prevent  the  action  of  the  the  rule  with  reference  to  inadequacy 

court.      See    further    on   the  subject,  of  price.     Prior  to  the  passage  of  this 

Dutcher  v,  Leake,  44  111.  398;  Fergus  v.  act,  the  general  rule  seems  to  have  been 

Woodsworih,  44  III.  374;    Sowards  v,  that  gross  inadequacy  of  price  was  not 

Pritchett,  37  111.  517.  in  itself  sufficient  ground   for  avoiding 

In  Indiwoa  the  decisions  have  been  the  sale,  but  that  other  slight  additional 
somewhat  conflicting.  The  later  de-  *  circumstances  would  be  sufficient. 
cisions,  however,  hold  that  inadequacy  lona  Sav.  Bank  v.  Blair,  56  Kan.  430; 
of  price  alone  is  not  sufficient  unless  it  Means  v.  Rosevear,  42  Kan.  377;  Cap- 
be  so  great  as  to  shock  the  sense  of  ital  Bank  v,  Huntoon,  35  Kan.  577; 
justice  and  right,  or  unless  other  cir-  McGeorge  v.  Sease,  32  Kan.  387;  VVeir 
cumstances  exist  showing  fraud,  irreg-  v.  Travelers'  Ins.  Co.,  32  Kan.  325; 
ularity, or  unfairness.  Branch  v.  Foust,  Pickett  v.  Pickett,  31  Kan.  727;  Keene 
130  Ind.  538;  Fletcher  v.  McGill,  no  Five-Cent  Sav.  Bank  zr.  Marsh,  31  Kan. 
Ind.  395;  Swope  v.  Ardery,  5  Ind.  213;  771;  Northrop  v.  Cooper,  23  Kan.  432; 
Kerr  v.  Haverstick,  94  Ind.  178;  Sherry  Dewey  v.  Linscott,  20  Kan.  684;  Moore 
V.  Nick  of  the  Woods,  i  Ind.  576;  v.  Pye,  10  Kan.  246. 
Stuart  V.  Brown,  [35  Ind.  232;  Tyler  v.  In  Kentnoky  inadequacy  alone  is  not  a 
Wilkerson,  27  Ind.  450;  Reed  v.  Car-  sufficient  ground  for  avoiding  a  sale. 
ter,  I  Blackf.  (Ind.)  410;  Sowles  v,  but  coupled  with  other  circumstances 
Harvey,  20  Ind.  217;  Roe  v.  Ross,  2  may  be,  and  is  always  proper  evidence 
Ind.  99;  Wright  V.  Dick,  116  Ind.  538.  to  be  submitted.     Terry  v,  Swinford, 

In    Benton    v.    Shreeve,   4   Ind.   66,  (Ky.  1897)41  S.  W.  Rep.  553;  Muir  z/. 

g^ross  inadequacy  was  held  not  suffi-  Pettit,  (Ky.   1896)  35  S.  W.  Rep.  907; 

cient  to  set  aside  a  judicial  sale  unless  Alms,  etc.,  Co.  v.  Gates,  (Ky.  1895)  32 

coupled  with  other  circumstances.    •  S.     W.     Rep.     1088;     Vanbussum    «/. 

In  Ross  z/.  Banta,  140  Ind.  120,  it  was  Maloney,     2    Mete.    (Ky.)    550;     Gist 

held  that  where  an  execution  was  levied  z^.  Frazier,    2   Litt.  (Ky.)  118;   Reed  v, 

on  two  lots,  one  appraised  at  $400  and  Brooks,  3  Litt.  (Ky.)  127. 

the  other  at  $1,100,  with  a  joint    in-  In  Lonisiana  it  is  held  that  objections 

cumbrance  of  $1,100,  a  sale  of  the  lat-  to   the  appraisement  are  not  grounds 

tcr  lot  for  $8d  was  for  two-thirds  of  its  for  avoiding  the  sale;   that  the  remedy 

appraised  value,  exclusive  of  incum-  must  be  in  attacking  the  appraisement. 

brance,  as  required  by  Rev.  Stat.  1894,  Amato  v.  Ermann,  47  La.  Ann.  967. 

g  744  (Rev.  Stat.  1881,  §  732).  In  Maryland  inadequacy  of  price,  un- 

ijk  Iowa  gross  inadequacy  of  price  accompanied  by  other  circumstances, 
alone  is  not  sufficient  ground  for  avoid-  is  not  sufficient  ground  for  avoiding  the 
ing  a  judicial  sale,  the  period  of  re-  sale  unless  the  inadequacy  of  price  is 
demption  after  sale  allowed  under  the  so  gross  as  to  indicate  fraud  or  mis- 
Iowa  statutes  being  held  sufficient  conduct  on  the  part  of  the  officer  or 
protection  for  the  debtor.  But  gross  purchaser.  Mahoney  v.  Mackubin, 
inadequacy  of  price  is  regarded  as  a  52  Md.  357;  Conroy  v.  Carroll,  82 
badge  of  fraud,  and  taken  in  connec-  Md.  127;  Bank  of  Commerce  v.  Lana- 
tion  with  other  circumstances,  may  be  han,  45  Md.  396;  Nesbitt  v.  Dallam,  7 
conclusive  against  the  validity  of  the  Gill  &  J.  (Md.)  494;  Glenn  v.  Clapp,  11 
sale.  Fitzgerald  v.  Kelso,  71  Iowa  731;  Gill  &  J.  (Md.)  i;  Hughes  v.  Riggs.  84 
Herron  v.  Herron,  71  Iowa  428;  Wood  Md.  502;  Garrittee  v.  Popplein,  73  Md. 
V.  Young,  38  Iowa  103;  Wallace  v,  322;  Chilton  v.  Brooks,  69  Md.  584; 
Berger,  25  Iowa  456;  Boyd  z/.  Ellis,  11  House  zr.  Walker,  4  Md.  Ch.  63;  Condon 
Iowa  97;  Cavender  v.  Smith,  i  Iowa  v.  Maynard,  71  Md.  601;  Glenn  v, 
355;  Peterson  v.  Little.  74  Iowa  223;  Clapp,  11  Gill  &  J.  (Md.)  i;  Horsey  v. 
Lehner  v,  Loomis,  83  Iowa  416;  Griffith  Hough,  38  Md.  130;  Cohen  v.  Wagner 
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ground ;  thirdly^  that  where  inadequacy  of  price  is  shown   the 
courts  will  be  quick  to  seize  upon   other  irregularities   in   the 

6  Gill  (Md.)  236;    Hubbard  v.  Jarfell,  10  Mo.  App.  469;  Meyer  v,  JeffersoA 

23  Md.  66;   Johnson  Vx  Dorsey»  7  Gill  InSk  Co.^  5  Mo.  App.  245.     And  in  ex- 

(Md.)  269.  ceptiotlal  cases,  where  the  inadequacy 

III  Maeiaohmetti  inadequacy  of  price  is  so  gross  as  to  amount  to  a  flagrant 

i6  not  a  ground  for  avoiding  the  sale,  abuse    of    judicial    process,    relief    is 

King  V.  Bronson,  122  Mass.   122;  Dri-  granted  on  this  ground  alone.     Knoop 

nan  v.  Nichols,  115  Mass.  353.  v.  Kelsey,  121  Mo.  642;  Walters  v.  Her- 

In  Miohigan  a  sale   will  not  be  set  mann,  99M0.  529;  Mitchell  v.  Jones,  50 

aside  for   inadequacy  of  price  unless  Mo.  438;  Vail  v^  Jacobs^  62  Mo.   130; 

some  peculiar  exigency  is  shown,  and  Hannibali  etc.«  R.  Co.  v.  Brown,  43  Mo. 

especially  if  the  property  is  sold  to  third  294. 

persons.     Page  v,  Kress,  80  Mich.  85;  In  Nebraska  the  property  must  be  ap-^ 

Farmers*  Bank  v.  Quick,  71  Mich.  534;  praised  prior  to  the  publication  of  no- 

Demaray  v.  Little,  19  Mich»  244;  Bui-  tice   of    sale,   and    objections    to    the 

lard  V,  Green,  10  Mich.  268.  appraisement  must  be  made  and  filed 

III  Xinnesota  inadequacy  of  price  so  before  the  sale  takes  place.    Apprais^ 

gross  as  to  raise  an  inference  of  unfair-  ers  are  held  to  act  judicially,  and  after 

ness  is  sufficient  to  avoid  the  sale.  sale    the   appraisement  can    only    be 

In  Johnson  v.  Avery,  60  Minn.  262,  attacked  on  the  ground  of  fraud.  And 
real  estate  valued  at  not  less  than  $8,000  to  justify  the  setting  aside  of  the  sale 
was  sold  at  a  partition  sale  for  the  sum  on  the  ground  that  the  appraisement 
of  $1,500,  and  it  was  held  that  the  sale  was  too  loW|  the  actual  value  of  the 
for  such  a  grossly  inadequate  price  property  must  so  greatly  exceed  its  ap' 
raised  the  inference  of  unfairness,  and  praised  value,  as  advertised,  as  to  rsiise 
should  be  set  aside.  In  Lalor  if^  Mc-  the  presumption  of  fraud  in  the  mak< 
Carthy,  24  Minn.  417,  the  property  was  ing  of  the  appraisement.  Overall  v. 
improperly  sold  separately  for  a  grossly  McShane,  49  Neb.  64;  Kearney  Land, 
inadequate  price,  although  one  parcel  etc.,  Co.  v.  Aspinwall,  45  Neb.  601; 
was  fairly  sold.  Upon  all  the  facts  in  Burkett  v.  Clark,  46  Neb.  466;  Ecklund 
the  case  it  was  held  that  the  entire  sale  v^  Willis,  44  Neb.  129;  Smith  v.  Fox- 
was  properly  set  aside.  See  also  Cool-  worthy,  39  Neb.  214;  Vought  r.  Fox* 
baugh  V.  Roemer,  32  Minn.  445.  worthy,  38  Neb.  790;    Miller  v,  Lan- 

In  Xiwitsippi  inadequacy  of  price  is  ham,  35  Neb.  886;  Drew  v.  Kirkham,  8 

considered  in  connection  with  other  cir-  Neb.  477;    McKeighan  f.  Hopkins.  19 

cumstances,  Busick  v.  Watson,  72  Miss.  Neb.  33. 

244;    but  a  sale  under  an  execution,  Ift  N«tlida,  in  the  absence  of  fraud,  a 

subject  to  a  mortgage,  will  not  be  va-  sale  will  not  be  set  aside  for  inadequacy 

cated  for  inadequacy  of  price  in  the  of  price.     Da2et  v,   Landry,   21  Nev. 

absence  of  a  showing  of  the  value  of  291. 

the  equity  of  redemption.     Baldwin  v,  IftN^W  Jeney  the  decisions  are  some- 

McGee,  (Miss.  1893)  14  So.  Rep.  451.  what  conflicting.     The  general  rule  is, 

In  Mifsouri  inadequacy  of  price  is  fe-  however,  that  Inadequacy  of  price  must 

garded  as  a  badge  of  fraud,  and,  con-  be  accompanied  by  some  other  circum- 

nected  with  other  circumstances,  may  stance  to  justify  the  setting  aside  of  a 

be  sufficient  to  avoid  a  sale.     Donhamt/.  sale.     Bethlehem  Iron  Co.  v,  Philadel- 

Hoover,  135  Mo.  210;  Briantt/.  Jackson,  phia,  etc.,  R.  Co.,  49  N.  J.  Eq.  356; 

99  Mo.  585;  Gordon  v,  O'Neil,  96  Mo.  Morrisse  v,  IngHs,  46  N.  J.  Eq.  306; 

350;  Rogers,  etc..  Hardware  Co.  v.Cleve*  Delaware,  etc.,  R.  Co.  v.  Scranton,  34 

land  Bldg.  Co.,  (Mo.   1895)  32  S.  W.  N.  J.   Eq.  429;    Boyd  v.  Hudson  City 

Rep.  i;  Warder-Bushnell-Glesser  Co.  Academical  Soc,  24N.  J.  Eq.  349;  Mar- 

V.  Allen,  63  Mo.  App.  456;  Cubbage  v.  latt    v.   Warwick,    18   N.   J.    Eq.   108; 

Franklin,  62  Mo.  364;    Ames    v.  Gil*  Smith   v.   Duncan,  16  N.  J.  Eq.  240; 

more^  59  Mo.  537;  American  Wine  Co.  Campbell  v,  Gardner,  ti  N.  J.  Eq.  4231 

V.  Scholer,  85  Mo.  496;  Wagner  «/.  Phil-  Howell  v,  Hester,  4  N.  T.  Eq.  266;  Met* 

lips,  51  Mo.  117;  Parker  v,  Hannibal,  cereau    v.   Prest,   3    N.   J.    Eq.    460; 

etc.,  R.  Co.,  44  Mo.  415;  Mechanics*  Simmons  t/.Vandergrift,  i  N.  J.  Eq.  55; 

Bank  v,  Pitt,  44  Mo.  364;  Nelson  v.  Seaman  v.  Riggins,  2  N.  J.  Eq.  214; 

Brown,  23  Mo.  13;  Kline  v.  Vogel,  li  Mount  v.  Manhattan  Co.,  43  N.  J.  Bq» 

Mo.  App.  an;  Sheehan  v,  StackhouBe.  25;  Pell  »•  Vreelahd,  35  N.  J.  Eq.  bs} 
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conduct  of  the  sale,  and  such  irregularities,  coupled  with  inade- 

quacy  of  price,  may  be  sufficient  grounds  for  avoiding  the  sale. 

Kloepping  v.  Stellmacher,  21  N.  J.  £q.  v.  Vanderlin,  165  Pa.  St.  248;  Felton  v. 

328.  Felton,  175  Pa.  St.  44;    Cake  v.  Cake, 

In  New  York  the  policy  is  to  uphold  156  Pa.  St.  47;    Swires  v.  Brotherline, 

judicial  sales,  but  inadequacy  of  price  41  Pa.  St.  135;  Carson's  Sale,  6  Watts 

coupled  with  circumstances  appealing  (Pa.)  140.     But  an  offer  of  an  increased 

for  equitable  relief  may  be  sufficient  bid  is  addressed  to  the  discretion  of 

£^round  for  avoiding  sales.     O'Donnell  the  court,  and  such  discretion,  reason- 

jj.   Lindsay,  39  N.  Y.  Super.  Ct.  523,  ably  exercised,  will  not  be  interfered 

where  the  authorities  are  collated  and  with.     Phillips  v,  Wilson,  164  Pa.  St. 

discussed;  Matter  of  Rider,  23  Hun  (N.  350;    Fidelity  Ins.   Trust,  etc.,  Co.  v. 

Y.)9i;  Whitbeck  V.  Rowe,  25  How.  Pr.  Byrnes,   166  Pa.  St.  496.     It  is  held, 

(N.  Y.  Supreme  Ct.)  403;  Murdock  v,  however,  that  when  the  price  is  grossly 

Empie,  19  How.   Pr.  (N.  Y.  Supreme  inadequate  the  court  is  at  liberty  to 

Ct.)  79;    Mott  V,  Walkley,  3  Edw.  Ch.  seize  upon  any  other  circumstances  in 

(N.  Y.)  590;  May  v.  May,  11  Paige  (N.  order  to  give   relief.     Ritter  v.  Getz, 

Y.)  201;  Jencks  v.  Alexander,  11  Paige  161  Pa.  St.  648. 

(N.  Y.)  619;  Brown  v.  Frost,  10   Paige  In  Soath  Cuoliaa,  in  the  absence  of 

(N.    Y.)  243;  Billiagton  v.  Forbes,  10  fraud  or  concealment  by  the  selling 

Paige  (N.  Y.)  487;  American  Ins.  Co.  officer  or  the  purchaser,  or  mistake,  a 

V.  Oakley,  9  Paige  (N.  Y.)  259;  Requa  sale   will   not  be  set  aside  for  inade- 

V.  Rca,  2  Paige  (N.  Y.)  340;  Duncan  v.  quacy  of  price.     Ex  p,  Alexander,  35 

Dodd,  2  Paige  (N.  Y.)  100;  Hoppock  v.  S.   Car.   409;    Coleman    v,    Hamburg 

Conklin,  4   Sandf.    Ch.   (N.  Y.)    582;  Bank,    2    Strobh.    Eq.   (S.   Car.)    285; 

Howell  v.  Mills.  53  N.  Y.  323;  McCotter  Young  v,  Teague,  Bailey  Eq.  (S.  Car.) 

V.  Jay,  30  N.  Y.  80;  Griffith  v.  Hadley,  13. 

10  Bosw.  (M.  Y.)589;  Tripp  v.  Cook,  26  In  Sonth  Dakota  inadequacy  of  price 
Wend.  (N.  Y.)  143;  Kellogg  v.  Howell,  unaccompanied  by  other  circum- 
62  Barb.  (N.  Y.)  280;  Lefevre  v,  Lara-  stances  is  not  sufficient  to  justify  the 
w^ay,  22  Barb.  (N.  Y.)  167;  Francis  v,  setting  aside  of  a  judicial  sale.  Dead- 
Church.  Clarke  Ch.  (N.  Y.)  475;  Gar-  wood  First  Nat.  Bank  v.  Black  Hills 
diner  v,  Schermerhorn,  Clarke  Ch.  (N.  Fair  Assoc.,  2  S.  Dak.  145,  the  court 
Y.)  102;  Groff  v.  Jones,  6  Wend.  (N.  Y.)  saying:  "  Inadequacy  of  price  is  not 
523;  Franklin  v,  Osgood,  14  Johns.  (N.  such  an  irregularity  as  will  warrant  a 
Y.)527;  Livingston  z'.  Byrne.  II  Johns,  judicial  or  execution    sale   to  be  set 


(N.  Y.)  555;  Tiernan  v,  Wilson,  6. 


ohns.     aside,  unless    accompanied    by   other 


Ch.  (N.  Y.)  411;    Howell  v.   Baker,  4  facts  showing  or  tending  to  show  that 

Johns.  Ch.  (N.  Y.)  118;  Williamson  v.  such   inadequate    price    was    brought 

bale,  3  Johns.  Ch.  (N.  Y.)  290;  Osgood  about  by  other    acts  or  irregularities 

V.   Franklin,  2  Johns.  Ch.  (N.  Y.)  i;  that  were  unlawful,  or  resulting  from 

Commercial  Bank  v.   Catto,  13  N.  Y.  mistake, accident, surprise, misconduct^ 

App.  Div.  608;    Wesson  v.  Chapman,  or  fraud." 
76  Hun  (N.  Y.)  592.  In  Tenneuee    gross    inadequacy    of 

In  North  Carolina  inadequacy  must  be  price    and    slight    additional   circum- 

accompanied   by  other  circumstances  stances  are  sufficient  grounds.     Smith 

suggesting  undue  advantage,  fraud,  or  v.  Miller,  (Tenn.   1897)  42  S.  W.  Rep. 

mistake,  to  constitute  sufficient  ground.  182;  Meath  v.  Porter,  9  Heisk.  (Tenn.) 

Beckwith    v.   Kings*    Mountain   Min.  224;     Henderson    v,   \jQYixy^   5  ,Yerg. 

Co.,  87  N.  Car.  155.  (Tenn.)  240. 

In  Oregon  inadequacy  of  price  is  not  In  Texas  gross  Inadequacy  of  price, 
sufficient  ground  unless  it  be  so  gross  in  connection  with  slight  additional 
as  to  shock  the  conscience,  where  there  facts  showing  fraud,  irregularity,  or 
are  no  confidential  relations  existing  other  circumstances  which  were  con- 
between  the  parties  and  no  proofs  of  ducive  to  the  inadequacy,  will  be  suffi- 
fraud.  Farmers'  Loan  Co.  t/.  Oregon  cient  to  avoid  the  sale.  House  v, 
Pac.  R.  Co.,  28  Oregon  44.  Robertson,  (Tex.  Civ.   App.    1896)  34 

In  Pennsylyaala  mere  inadequacy  of  S.  W.  Rep.  640;  Vernon  v.  Mont- 
price  alone  is  not  sufficient  ground  for  gomery,  (Tex.  Civ.  App.  1895)  33 
setting  aside  a  sheriff's  sale.  Carson  S.  W.  Rep.  606;  Jackson  v,  Steffens, 
V,  Ambrose,   183  Pa.  St.  88;    Hollister  (Tex.  Civ.  App.   1895)  32  S.   W.  Rep. 
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14.  Death  of  PartiM.  —  It  is  not  sufficient  objection  to  a  sale 
that  the  mortgagor  died  subsequently  to  the  entering  of  the 

decree  of  foreclosure  but  prior  to  the  sale,*  nor  that  a  second 
master  is  substituted   for  the  one  orig^inally  named  but  since 

deceased.*  But  the  foregoing  rule  does  not  apply  where  the 
mortgagor  died  before  the  entering  of  the  decree,  and  his  heirs 
were  not  made  parties.' 

862;    Cameron  v.   Owens,  (Tex.  Civ.  the  debtor.     Collins  v.  Smith,  75  Wis. 
App.  1894)  25  S.  W.  Rep.  98)5;   Brack-  392.      It  is,   however,   held    that   the 
en  ridge  v.  Cobb,  85  Tex.  448;  Irvin  v.  court    is    vested    with    a    discretion, 
Ferguson,  83  Tex.  491;  Jones  v,  Pratt,  Adams  v.  Haskell,  10  Wis.  123;   and 
77  Tex.  210;  Blum  v,  Rogers,  71  Tex.  that  other  circumstances  accompanied 
668;    Allen  v.   Pierson,   60  Tex.   604;  by  inadequacy,  Cleveland  v.  Southard, 
Kaufifman    v.   Morriss,   60    Tex.    119;  25  Wis.  479;    Strong  v,  Catton,  i  Wis. 
Klein  v.  Glass,  53  Tex.  37;  Pearson  v,  471;    or  the  offer  of  a  reasonable  ad- 
Flanagan,  52  Tex.  266;    Chamblee  v,  vance  bid,  may  be  sufficient  ground, 
Tarbox,   27  Tex.   140;    Allen    v,   Ste-  Warren  v.  Foreman^  19  Wis.  35.    And 
phanes,  18  Tex.  658;    Capt  v,  Stubbs,  it  is  suggested  that  gross  inadequacy 
68  Tex.  222;  Johnson  v.  Crawl,  55  Tex.  of  price  may  alonet>e  sufficient  ground. 
571;  Pearson  v.  Hudson,  52  Tex.  352;  Pierce  v.  Kneeland,  7  Wis.  224. 
McLaury  v.  Miller,  64  Tex.  381.  In   the  Federal  Oovxti  the  decisions 
In  Utah  sales  will  be  set  aside  for  hold  fraud  and  gross  inadequacy  as 
gross    inadequacy   and    irregularities  sufficient  ground,  but  not  mere  inade- 
such  as  have  a  direct  tendency  to  pre-  quacy.     Graffam  v.  Burgess,  117  U.  S. 
vent  the  realizing  of  a  fair  price  for  the  180;  Byers  v.  Surget,  19  How,  (U.  S.) 
property  sold.     Young  v.  Schroeder,  10  303;    Schroeder  v.  Young,    161   U.  S. 
Utah  155.  334;  Lake  Superior  Iron  Co.  v.  Brown, 
In    Yennont,    in    the    absence  of    a  44  Fed.  Rep.  539;  West  v.  Davis,  4  Mc- 
showing  of  fraud,  or  that  a  higher  price  Lean    (U.   S.)    241 ;    Surget  v.  Byers, 
could  be  obtained  on  another  sale,  in-  Hempst.  (U.  S.)7i5;  Mason  t/.  Bennett, 
adequacy    of    price   is  not    sufficient.  52  Fed.  Rep.  343;   Fidelity  Trust,  etc.. 
Carver  v.  Spcnce,  67  Vt.   563;    In  re  Vault  Co.  v.  Mobile  St.  R.  Co.,  54  Fed. 
Worcester,  60  Vt.  420.  Rep.  26;  Hunt  v.  Fisher,  29  Fed.  Rep. 
In  Virginia  it  seems  that  some  spe-  801 ;    Stockmeyer  v.  Tobin,  139  U.  S. 
cial  ground,  such  as  fraud,  accident,  or  176;    Central    Trust  Co.   v,  Sheffield, 
mistake,  must  accompany  inadequacy  etc.,  Coal,  etc.,  R.  Co.,  60  Fed.  Rep.  9; 
of  price  to  justify  setting  aside  a  sale.  The  Ruby,  38  Fed.  Rep.  622;    Black- 
Harman  v.  Copenhaver,  89  Va.  836;  burn  v.  Selma  R.  Co.,  3  Fed.  Rep.  689; 
Lawson     v.    Morman,     85     Va.     880;  In  re  Palmer,  13  Fed.  Rep.  870. 
Tucker  v.  Tucker,  86  Va.  679;  Hazle-  In  Canada  it  is  held  to  be  the  settled 
wood  V,  Forrer,  (Va.  1897)  27  S.  E.  Rep.  rule  of  equity  that  a  mortgagee  in  exer- 
507;  but  it  is  suggested  that  perhaps  cising   the   power  of    sale   must  take 
inadequacy  alone  might  be  sufficient,  reasonable    means   of   preventing  the 
Allison  V.  Allison,  88  Va.  328.  sacrifice  of  the  property.    Latch  r.  Fur- 
In  West  Virginia  inadequacy  of  price  long,  12  Grant's  Ch.  (U.  C.)  303. 
alone   may    be  sufficient    ground    for  In  England  the  practice  is  to  open  the 
avoiding  a  sale.     Connell  v.  Wilhelm,  biddings  upon  the  offer  of  ten  percent. 
36  W.  Va.  598;  Moran  v.  Clark,  30  W.  advance  before  confirmation,  but  not 
Va.   358;    Dryden  v.  Stephens,    19  W.  after  confirmation,  in   the  absence  of 
Va.  i;  Kable  v.  Mitchell,  9  W.  Va.  492.  fraud.     Morice  v,  Durham,  ii  Ves.  Jr. 

In  Wiflooniin    mere    inadequacy    of  57;  White  «/.  Wilson,  14  Ves.  Jr.  152. 

price  is  not  a  sufficient  ground  for  set-  1.  Nagle  v.  Macy,  9  Cal.  426;  Hoch- 

ting  aside  a  sale.     Meehan  v.  Blodgett,  graef  v.  Hendrie,  66  Mich.  556,  wherein 

86  Wis.  511;  Fisher  r.  Shelver,  53  Wis.  judgment  below  was  affirmed  by  an 

498;  Strong  V,  Catton,  i  Wis.  471;  AUis  equal  division  of  the  court  and  nothing 

V.  Sabin,   17   Wis.  626;     Kneeland  v.  was  decided. 

Smith,    13   Wis.    591.     The   period    of  2.  Merritt  v.  Daffin,  24  Fla.  320. 

redemption   after  sale   allowed  under  8.  Shiveley  v.  Jones,  6  B.  Mon.  (Ky.) 

the  statutes  being  held  fully  to  protect  274. 
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16.  Estoppel  —  a.  By  Lapse  of  Time.  —  Defects  and  irregu- 
larities  in  the  proceedings  connected  with  a  judicial  sale,  which 
might  be  forceful  ground  of  objection  if  made  in  due  time,  may 
become  impotent  after  the  lapse  of  years.  No  rule  can  be  laid 
down  as  to  the  number  of  years  after  which  the  courts  will  refuse 
to  take  cognizance  of  irregularities,  the  question  being  largely 
dependent  upon  the  circumstances  of  each  case.* 

b.  By  Laches  —  in  General.  —  In  analogy  to  the  rule  just  consid- 
ered under  lapse  of  time,  a  judicial  sale  will  not  be  interfered  with 
when  the  party  seeking  relief  has  been  guilty  of  laches  in  the 
pursuit  of  his  remedy.* 

1.  Varione  Instanoee.  —  In  Slicer  v,  S.)  21,  it  was  held  that  the  rights  of 
Pittsburg  Bank,  16  How.  (U.  S.)  571,  innocent  purchasers  will  not  be  dis- 
mortgaged property  was  sold  under  a  turbed  after  the  lapse  of  thirty  years, 
judgment  in  1820,  and  in  a  decision  In  Grindrod's  Estate,  140 ^Pa.  St.  161, 
rendered  in  1853  it  was  held  that  the  ten  years  was  held  to  exclude  relief. 
defects  in  the  proceeding  could  not  be  See  also  Watt  v,  Scott»  3  Watts  (Pa.) 
taken  advantage  of  after  the  property  79,  wherein  the  court  refused  to  inter- 
had  been  held  adversely  and  quietly  fere  after  a  lapse  of  fifteen  years, 
for  so  long  a  time.  In   Ingram  v,  Belk,  2  Strobh.  L.  (S. 

In  Moore  v,  Greene,  19  How.  (U.  S.)  Car.)  207,  a  motion  to  set  aside  a  judi- 

69,    a  decision  rendered  in  1856  upon  cial  sale  made  after  the  lapse  of  forty 

alleged  frauds  committed  in    1767,  it  years  was  overruled. 

was  held  that  the  presumption  was  in  See   further   Evans    v,   Spurgin,    11 

favor  of  the  correctness  and  validity  of  Gratt.  (Va.)  615;  Harteaux  v.  Eastman, 

an   administrator's  sale,  and  that  the  6  Wis.  410;    Eastman  v,  Harteaux,  12 

burden  of  proof   was  upon  the  party  Wis.  267. 

attempting  to  impeach  the  sale.  2.  Ladies.  —  In  McBride  v,  Gwynn, 

In  Dunnington  v.  Evans,  79  Md.  83,  33  Fed.  Rep.  402,  an  objection  made 
it  was  held  that  twenty-seven  years  two  years  after  the  sale,  that  the  pub- 
after  the  tiling  of  a  bill  for  a  sale  under  lished  notice  was  short  one  day  of  the 
a  trust  deed,  and  thirteen  years  after  time  required  by  law,  was  overruled 
the  sale  was  ratified,  was  too  late  to  because  of  the  failure  to  make  the  ob- 
bring  an  action  to  set  aside  the  sale  on  jection  promptly. 

the  ground  that  the  truist  deed  did  not  In  Gardner  v.  Mobile,  etc.,  R.   Co., 

authorize  the  sale.  102  Ala.  635,  it  was  held  that  equity 

In  Redus  v,  Hayden,  43  Miss.  614,  will  not  set  aside  a  sale  although  the 

possession  for  several  years  was  held  judgment  be  barred  by  the  statute  of 

to  estop  an  objection  as  to  inadequacy  limitations,  unless  seasonable  applica- 

of  price.     See  also  Conger  v,  Robinson,  tion  is  made. 

4  Smed.  &  M.  (Miss.)  210.  In  Ponder  v,  Cheeves,  90  Ala.  117,  it 

In  Laughman  v,  Thompson,  6  Smed.  was  held  that  the  facts  of  the  particular 

&  M.  (Miss.)  259.  it  was  held  that  in  case  will  determine  the  length  of  time 

the  absence  of  the  record  the  proceed-  in   which   acquiescence  constitutes    a 

ings  will  be  presumed  to  have  been  waiver  and  redress  is  lost  by  laches, 

regular,  but  when  the  record  is  pro-  In   the  case  just  cited  thirteen   years 

duced  all  jurisdictional  requisites  must  was  held  to  constitute  a  waiver.     See 

be  affirmatively  shown.  also  Cowan  v.  Sapp,  81  Ala.  525. 

In   Nebraska  objections   to  the    ap-  In  Daniel  v.  Modawell,  22  Ala.  365, 

praisement  must  be  made  and  filed  be-  it   was   held   that  a  sale  to  a  deputy 

fore  the  sale.      Best  v.  Zutavern,  (Neb.  sheriff  will  be  set  aside  if  application  is 

1898)    74   N.   W.    Rep.  81.      See    also  made  in  proper  lime,  but  four  years 

supra^  VIII.  Appraisement,  from  the  time  of  sale  is  too  late.     See 

In  Coffin  V,  Cook,  io6  N.  Car.  376,  it  also  Abercrombie  r.  Conner,  10  Ala. 

was  held  that  the  lapse  of  years  will  293. 

care  defects  that  otherwise  might  have  In  Cunningham  v,  Felker,  26  Iowa 

been  valid  as  objections.  ii7«  a  delay  of  six  years  in  objecting 

In  Newsom  v*  Wells,  5  McLean  (U.  to  a  sale  en  masse  was  held  fatal  to  re- 
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Equity  of  Bedemption. — Where  the  statute  provides  for  a  period  of 
redemption  after  sale,  it  is  uniformly  held  that  proceedings  to 
vacate  the  sale  must  be  begun  within  such  redemption  period,* 
except  under  peculiar  circumstances  of  unfairness.* 

c.  Waiver — in  General. —  Errors  and  irregularities  in  the  con- 
duct of  a  judicial  sale  may  be  waived  by  the  parties  in  interest, 
either  expressly  *  or  by  acts  that  will  constitute  a  waiver.*  But 
such  acts  of  waiver  do  not  cure  a  void  sale.* 

Exemptions.  —  Where  homestead  rights  have  not  been  waived  by 
the  mortgagor,  a  failure  to  set  up  such  claim  as  a  defense  in  fore- 
closure proceedings,  or  the  permitting  of  a  §ale  and  confirmation 
without  objection,  is  held  not  to  be  a  waiver  of  such  homestead 
rights.*  Nor  is  the  right  to  a  homestead  exemption  waived 
because  not  claimed  before  a  sale  of  the  property  on  execution, 
or  because  no  objections  were  made  to  such  sale.''  But  con- 
lief.  In  Stewart  v.  Marshall,  4  Greene  2.  Abbott  v.  Peck,  35  Minn.  499. 
(Iowa)  75,  a  delay  of  fifteen  months  In  Fletcher  v.  McGill.  no  Ind.  395, 
after  the  sale  was  held  too  late.  want  of  actual  knowledge  of  the  sale 

In  Gray  v.  Gardner,  3  Mass.  399,  an  and  circumstances  presumptive  that 
acquiescence  of  twenty  years  by  the  the  purchaser  knew  of  such  want  of 
heirs  in  a  sale  by  the  administrator  actual  knowledge,  a  gross  unfairness, 
will  raise  the  presumption  that  the  ad-  were  held  sufficient  ground  for  affording 
ministrator  took  the  oath  and  posted  relief  after  the  redemption  period, 
the  notices  according  to  law.  8.  Jouett'.  Mortimer,  29  La.  Ann.  206. 

In  Lyon  v,  Brunson,  48  Mich.  194,  it  4.  Constractiye  Waiver.  —  Patez'.  Hin- 
was  held  that  prompt  action  must  be  son,  104  Ala.  599,  a  bill  to  vacate;  Chase 
taken  as  soon  as  the  facts  are  known  to  v.  New  Orleans  Gas  Light  Co.,  45  La. 
justify  the  setting  aside  of  a  sale.     See    Ann.  300. 

also  Goodwin  v.  Burns,  21  Mich.  211.  In  Dexter  v.  Strobach,  56  Ala.  233, 
In  Bullard  v.  Green.  10  Mich.  268,  an  failure  of  the  defendant  to  take  steps  to 
objection  as  to  adequacy  of  price  made  vacate  a  sale  to  the  sheriff's  wife  was 
six  months  after  the  sale  was  held  too  held  to  estop  him  from  resisting  the 
late.  right  of  such  wife  as  a  purchaser. 

In  Scott  V.  Freeland,  7  Smed.  &  M.  In  Central  Pac.  R.  Co.  v.  Creed,  70 
(Miss.)  409,  ten  years  after  the  sale,  Cal.  497,  the  receipt  and  retention  by 
wards,  aged  respectively  twenty  and  the  plaintiff  of  the  purchase  money  for 
twelve  years,  objected  to  a  sale  of  five  months  was  held  to  estop  him  from 
property  wherein  their  guardian  was  objecting  to  the  sale  on  the  ground  of 
the  purchaser.     It  was  held  that  their    surprise. 

laches  precluded  them  from  the  relief  In  Allen  v.  Brown,  83  Ga.  161, 
sought.  acquiescence  by  the  defendant  in  the 

In  Bostwick  v.  Atkins,  3  N.  Y.  53,  a  sale  of  property  and  his  active  assist- 
sale  beneficial  to  the  ward  was  sus-  ance  therein  were  held  to  estop  him 
tained  after  eighteen  years  had  elapsed,  from  raising  the  question  of  the  officer's 
and  the  rights  of  innocent  purchasers    authority  to  sell. 

had  intervened,  although  the  guardian  In  Fender  v.  Powers,  62  Mich.  324, 
became  the  purchaser  contrary  to  law.     retention   of   the    proceeds   by    wards 

In  Foster  v.  Hall,  44  Wis.  568,  it  was  under  a  guardian's  sale  was  held  to  be 
held  that  twenty  months  after  a  sale  an  affirmance  and  waiver, 
an  order  vacating  such  sale  for  a  mere  In  Hooper  v.  Casletter,  45  Neb.  67,  a 
irregularity  was  an  abuse  of  the  discre-  purchaser  who  accepted  a  conveyance 
tion  of  the  court.  See  also  Babcock  v.  and  obtained  a  right  of  possession  for 
Perry,  8  Wis.  277.  the   property   was  held  to   waive  all 

1.  Love  V.  Cherry,  24  Iowa  204;  Ab-    errors  and  irregularities, 
bott  V.  Peck,  35  Minn.  499;    Power  v.        6.  De  Jarnettez/.  Verncr,  40  Kan.  224. 
Larabee,  3  N.  Dak.  502;    Raymond  v,        6.  Hoskins  v.  Litchfield,  31  III.  137. 
'Holborn,  23  Wis.  57.  7.  Zander  v.  Scott,  165  111.  51. 

100  Volume  XU. 


tlM  Beed.  JUDICIAL  SALES.  HeoeMity  of  l^aecL 

versely  it  is  held  that  exemption  is  a  personal  right  which  the 
debtor  may  waive,  and  that  if  he  fails  to  assert  his  claim  he  will 
be  deemed  to  have  waived  it.*  In  some  jurisdictions  it  is  the 
duty  of  the  officer  holding  the  execution  to  apprise  the 
execution  defendant  of  his  right  of  exemption.* 

16.  Miacellaneous  —  a.  Cancellation  and  Notice  of  Prior- 
ITY.  —  A  prior  mortgagee  is  not  a  necessary  party  in  a  foreclosure 
suit  brought  by  a  junior  lienholder,  and  whether  such  prior  mort- 
gage was  \n  fact  canceled  or  not,  and  the  fact  that  the  marshal  was 
notified  of  a  prior  incumbrance  and  the  amount  thereof  and 
warned  not  to  sell  the  property  for  a  less  amount,  are  not  to  be 
considered  in  objections  to  a  sale.* 

b.  Vacation  AppomTMENTS.  — It  is  not  irregular  for  a  court 
of  chancery  to  appoint  a  commissioner  to  sell  the  premises  in 
vacation  in  case  of  the  nonpayment  of  the  money  mentioned  in 
the  decree.* 

c.  Legislative  Curative  Acts.  —  The  legislature  cannot,  by 

a  retroactive  statute,  make  valid  a  sale  inherently  void,  nor  vali- 
date a  sale  made  in  a  manner  which  it  had  no  power  to  authorize, 
but  it  may  properly  legalize  a  sale  made  in  violation  of  condi- 
tions which  might  properly  have  been  dispensed  with  in  the 
original  act.* 

XIV.  The  Deed  —  1.  Kecessity  of  Deed.  —  Under  ajudicial  sale  a 
deed  is  held  not  to  bean  essential  muniment  of  title,*  but  that  rule 
is  subject  to  statutory  provisions  '^  and  conflicting  decisions.®  A 
deed  would  seem  to  be  an  essential  requisite  of  title  under  a 
technical  execution  sale.* 

1.  Sears  v.  Hanks,  14  Ohio  St.  298;     cover  the  property  because   no  valid 
State  V,  Melogue,  9  Ind.  196.  deed  was  ever  made. 

2.  In   Finke  v,  Craig,   57  Mo.  App.         7.  See  Nebraska  Code,  §  500. 

393.  in  construing  Rev.  Stat.  Mo,  8.  Doe  v.  Hardy,  52  Ala.  292;  Doe  v, 
(1889),  §  4943,  which  provided  for  Jackson,  51  Ala.  514. 
notice  of  exemption  to  be  given  to  the  In  Sypert  v.  McCowen,  28  Tex;  636, 
execution  debtor  where  land  is  situated  it  was  held  that  to  pass  a  perfect  legal 
in  a  different  county  from  that  in  which  title  to  land  of  an  estate,  sold  by  an 
the  judgment  was  rendered,  it  was  administrator  under  order  of  the 
held  that  the  officer  must  serve  such  County  Court,  a  conveyance  by  the  ad- 
notice  if  he  knows  the  residence  of  the  ministrator  executed  according  to  the 
defendant,  although  in  an  adjoining  statute  is  necessary;  but  it  seems  that 
county,  when  he  can  be  reached  by  the  without  a  conveyance  from  the  admin- 
exercise  of  reasonable  diligence.  istrator,  a  purchaser,  upon  complying 
8.  Nalle  v.  Young,  160  U.  S.  624.  with  the  terms  of  sale  as  confirmed  by 
4.  Grubb  v.  Crane,  5  111.  153.  the  County  Court,  would  have  in  the 
6.  Mitchell  v.  Campbell,  19  Oregon  land  an  equitable  interest  sufficient  to 
19S.  maintain  a  suit  against  a  stranger  to 

6.  Remington  v.  Linthicum,  14  Pet.  the  estate.     See  Pas.  Dig.,  art.  1328. 

(U.  S.)  84;  Monroe  v,  Stephens,  80  Ky.  9.  Barcley    v.    Plant,    50    Ala.    509; 

'55;   Jouet  V,   Mortimer,  29  La.  Ann.  People  z'.  Mayhew,  26  Cal.  656;  Hayes 

206;    Boring  v,  Lemmon,  5  Har.  &  J.  v.  New  York  Gold  Min.  Co.,  2  Colo. 

(Md.)  223;    Stevens  v.  Ferry,  48  Fed.  273;    Goss    v.   Meadors,    78    Ind.    528; 

Rep.  7.  wherein  it  was  held  that  when  Strain  v.  Murphy,  49  Mo.  337;    Smith 

the  defendant  fails  to  redeem  within  v,  Colvin,  17  Barb.  (N.  Y.)  157;  Farm- 

the  time  required  by  law  he  cannot  re-  ers'   Bank  v.  Merchant,  13  How.  Pr. 
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2.  By  Whom  Executed  —  Deputy.  —  A  duly  authorized  and  quali- 
fied deputy  may  execute  a  deed  in  the  name  of  his  principal.* 
And  it  has  been  held  that  the  defendant  in  execution  cannot 
object  to  the  execution  of  the  deed  by  a  deputy.*  But  a  deed 
executed  by  a  mere  agent  is  invalid.' 

After  Term  of  Office  Expires.  —  The  officer  conducting  the  sale  is  the 
proper  person  to  execute  the  deed  although  his  term  of  office 
may  have  expired  prior  to  its  execution,*  and  in  case  of  death 
the  court  has  jurisdiction  to  appoint  some  one  to  make  the  deed.* 

(N.  Y.  Supreme  Ct.)  lo;  McMillan  v.  properly  acknowledged.    The  objection 

Edwards,  75  N.  Car.   81;    Holmes  v.  was  sustained.     There  can  be  no  doubt 

McMaster,  i   Rich.  Eq.  (S.  Car.)  340;  as  to  the  propriety  of  the  ruling  of  the 

Edwards  v.  Miller,  4  Heisk.   (Tenn.)  court  in  this  .matter.     The  deed  was 

314;  Leland  v.  Wilson,  34  Tex.  79.  acknowledged  by  the  deputy  sheriff  in 

1.  Alabama.  —  McGee  v.  Eastis,  3  his  own  name  as  deputy,  and  therefore 
Stew.  (Ala.)  307.  was  no  acknowledgment  at  all.     The 

California.  —  Lewes  v,  Thompson,  3  deputy  can  only  act  in  the  name  of  his 

Gal.  266.  principal.     Atwood  v.  Reyburn,  5  Mo. 

Iowa,  —  Carr  v.  Hunt,  14  Iowa  206.  555;  Evans  v.  Wilder,  7  Mo.  362;  Mc- 

Kentucky.  —  Young  v.  Smith,  10  B.  Clure  v.  Wells,  46  Mo.  311.'* 

Mon.  (Ky.)  293.  8.  Gridley  v,  Phillips,  5  Kan.  349. 

Louisiana,  —  Kellar  v,  Blanchard,  21  4.  Anthony    v.   Wessel,  9   Cal.    103, 

La.  Ann.  38.  relying  upon  People  v.  Boring,  8  Cal, 

Missouri,  —  Samuels   v,  Shelton,  48  406,  wherein   the  authority  of  an   cx- 

Mo.  444;  Evans  v.  Wilder,  7  Mo.  359.  sheriff  to  execute  deeds  was  based  upon 

New    York.  —  Jackson  v.   Davis,   18  statutory     construction ;      Lemon     v. 

ohns.  (N.  Y.)  8;   Jackson  v.  Bush,  10  Craddock,  5  Litt.  Sel.  Cas.  (Ky.)  252, 

ohns.  (N.  Y.)  223.  holding  as  a  settled  principle  of  the 

Ohio.  —  Anderson  v.  Brown,  9  Ohio  common  law  that  the  sheriff  who  made 

151;  Haines  v.  Lindsey,  4  Ohio  88.  the  sale  ought  to  make  the  conveyance, 

Tennessee,  —  Glasgow     v.    Smith,    i  and  that  for  this  purpose  he  is  still  in 

Overt.  (Tenn.)  144.  office  although  his  successor  may  have 

Texas,  —  Terrell  v.  Martin,  64  Tex.  entered  upon  the  duties  of  the  same 

121.             ^  office.     See  also  Head  v.   Daniels,  38 

England' — Parker  v,   Kett,   i  Salk.  Kan.  i;  Warren  v.  Carter,  92  Mo.  288. 

95.'  8.  People  V.  Boring,  8  Cal.  406,  where 

In  Ansley  v.  Hart,  77  Ga.  42,  the  the  court  said:  "The  law  vests  the 
following  signature  was  approved:  authority  in  the  old  sheriff,  who 
"James  Longstreet,  United  States  made  the  sale,  and  has  failed  to  pro- 
Marshal,  Southern  Dist.  of  Ga.,  by  A.  vide  for  the  completion  of  the  execu- 
R.  Wright,  deputy."  tion   in  case  of  his  death.     The  only 

2.  In  Carr  v.  Hunt,  14  Iowa  207,  the  remedy  left,  therefore,  to  the  pur- 
court  said:  "  That  the  sheriff's  deed  chaser  is  by  application  to  the  court 
was  executed  by  the  deputy  of  the  for  the  appointment  of  some  suitable 
sheriff  is  no  cause  for  setting  it  aside  person  as  master  or  commissioner  to 
at  the  instance  of  the  defendant  in  exe-  execute  the  conveyance.  Such  appli- 
cution.  And  then,  if  the  deed  was  set  cation  should  be  made  upon  petition, 
aside,  the  judgment  or  decree  and  sale  stating,  generally,  the  recovery  of  the 
would  remain.  If  the  sale  was  valid,  judgment,  the  execution  or  order  of 
to  set  aside  the  deed  would  accomplish  sale  issued  thereon,  the  sale  there- 
no  practical  good."  But  see  Samuels  under,  the  purchase,  and  such  other 
V.  Shelton,  48  Mo.  449,  wherein  the  particulars  as  may  be  necessary  to 
court  said:  "The  defendant  then  show  the  party  is  entitled  to  his  deed, 
offered  in  evidence  a  deed  dated  Octo-  and  notice  of  the  application  should  be 
ber  20,  1859,  purporting  to  be  from  J.  given  to  the  defendant  whose  property 
G.  Oldum  sheriff,  and  conveying  the  was  sold.  The  deed  executed  by  a 
title  of  John  Roberts  in  the  property  to  master  or  commissioner  appointed 
them.'  This  was  objected  to  by  the  under  such  circumstances  should  recite 
plaintiff  on  the  ground  that  it  was  not  or  refer  to  the  proceedings  under  which 
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SoeeMBor  in  Office.  —  By  statutory  enactments  a  successor  in  office 
may  properly  execute  a  deed  in  order  to  complete  a  sale  made  by 
his  predecessor.* 

3.  When  Executed — a.  In  General.  —  The  logical  conduct  of 
the  judicial  sale  requires  that  the  execution  of  the  deed  should 
follow  the  sale,  report,  and  payment  of  the  purchase  money.  It 
therefore  follows  that  the  deed  is  void  if  the  sale  takes  place  after 
the  filing  of  the  report,*  or  if  made  prior  to  the  payment  of  the 
purchase  money.'  A  deed  ordered  prior  to  the  death  of  the  plain- 
tiff^ or  defendant*  may  properly  be  executed  afterward,  but 
otherwise  the  action  must  be  revived  before  a  deed  can  issue.* 

*.  Lapse  of  Time.  —  Statutory  limitations  in  some  instances 
control  the  time  in  which  a  conveyance  can  lawfully  be  made,'' 

the    appointment   is    made.     In     sev-  a  partition  sale,  R.  S.  1855,  §  37;  Porter 

eral  of  the  states  the  proceedings  upon  v.  Mariner,  50  Mo.  364;  In  re  Guenzler, 

such  applications  are  regulated  by  stat-  70  Mo.  39;  Phillips  v.  Dawley,  i  Neb. 

ute;    but  independent  of  statute,  the  320;    FauU  v.  Cooke,  19  Oregon  455; 

court,  by  virtue  of  its  original  juris-  Moore  ?/.  Willamette  Transp.,  etc.,  Co., 

diction,  has  authority  to  appoint  any  7  Oregon  350;    McElmurray  v,  Ardis, 

suitable  person  to  make  and  deliver  the  3  Strobh.  L.  (S.  Car.)  215;  Wortham  v. 

deed,  in  the  enforcement  of  its  judg-  Cherry,   3  Head    (Tenn.)  469;    Woods 

ment,  and  that  its  final  process  may  be  v.  Lane,  2  S.  &  R.  (Pa.)  53;  Prescottt/. 

completely  executed.     Sickles  «/.  Hoge-  Everts,   4  Wis.    314;    Conger  v.  Con- 

txx>in,  10  Wend.  (N.  Y.)  562;  Wilson  v.  verse,  9  Iowa  554;  Thornton  v,  Boyd, 

Roach,  4  Cal.  362."  25   Miss.  598;    Phillips  v.  Jamison,  14 

1.  In  Lone  Jack  Min.  Co.  v.  Meggin-  B.  Mon.  (Ky.)  466. 

son,   82  Fed.  Rep.  92,  the  court  said;  2.  McBride  v.  Gwynn,  33  Fed.  Rep. 

'*  It  is  next  contended  that  the  appellee  402. 

failed  to  prove  title  in  himself,  for  the  8.  In  Corbitt  v.  Clenny,  52  Ala.  480, 

reason  that  the  sheriff's  deed  purport-  a  sale  of  decedent's  lands,  it  was  held 

ing    to    convey  to  him   the    property  that  an  order  to  convey  title  to  any 

iN'hicb  was  sold  at  the  mortgage  fore-  portion  of  the  property  sold  before  the 

closure  sale  was  void.     Its  invalidity  entire  purchase  money  has  been  paid 

is  said  to  consist  in  the  fact  that  the  is  a  nullity.     See  also  Chapman  z/.  Har- 

sale  was  made  by  one  Winchell,  who  wood,  8    Blackf.  (Ind.)  83;  Barnes  v, 

was   sheriff  at   the  date  of  the   sale,  Morris,  4  Ired.  Eq.  (39  N.  Car.)  22. 

"whereas  the  deed  which  followed  was  4.  McMurtry  v.  Montgomery  Masonic 

made  by  one  Hilbert,  his  successor  in  Temple  Co.,  86  Ky.  206. 

office.      To    support    this    contention,  6.  U.  S.  v.  Insley,  54  Fed.  Rep.  221. 

reference  is  made  to  Anthony  z/.  Wes-  6.  U.  S.  v.  Insley,  49  Fed.  Rep.  776; 

scl,  9  Cal.  103,  where  it  was  held  that  Forst  v,  Davis,  (Ky.  1897)  41    S.  W. 

the    proper     person     to    execute     the  Rep.  27. 

sheriff's  deed  was  he  who  held  the  7.  In  Mason  v.  Ham,  36  Me.  573, 
office  at  the  date  of  the  sale,  notwith-  construing  the  statute  of  1821,  c.  52,  § 
standing  the  fact  that  at  the  date  of  12,  it  was  held  that  no  license  granted 
making  the  deed  his  term  of  office  had  to  an  administrator  to  convey  lands  of 
expired.  Very  soon  after  that  decision  his  intestate  could  be  enforced  after  one 
'was  made,  and  evidently  for  the  pur-  year,  and  that  under  such  statute  no 
pose  of  correcting  the  evil  to  which  it  conveyance  could  transfer  the  title  un- 
directed attention,  the  legislature  of  less  executed  and  delivered  within  the 
California  enacted  that  a  sheriff  should  year.  Macy  z/.  Raymond,  9  Pick. 
have  the  authority  to  make  a  deed  of  (Mass.)  285,  sustains  this  holding 
property  which  had  been  sold  by  his  under  a  similar  statute.  But  see  Os- 
predecessor.  Stat.  1858,  pp.  95,  96."  man  v.  Traphagen,  23  Mich.  80,  where 
See  also  Thomas  v,  Thomas,  87  Ky.  it  was  held  that  a  failure  to  execute  a 
343;  Kruse  v.  Wilson,  79  111.  233;  For-  deed  within  a  year  from  the  granting 
tune  V,  Fife,  105  Mo.  433,  construing^  in  of  the  license  cannot  be  urged  against 
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and  furthermore  the  courts  will  refuse  to  order  the  execution 
of  a  deed  after  a  great  lapse  of  time,*  or  require  notice  of  the 
application.* 

c.  Redemption  Period.  —  Where  a  period  of  redemption  is 
allowed  after  the  sale,  a  deed  executed  prior  to  the  expiration  of 
such  period  conveys  no  title.*  But  the  execution  of  a  deed  prior 
to  the  expiration  of  the  redemption  period  will  not  invalidate 
the  sale.'* 

4.  To  Whom  Ezeonted.  —  As  a  general  rule,  the  deed  should  be 
executed  to  the  purchaser*  or  his  assignee.*  Only  a  bidder, 
however,  can  object  that  the  deed  was  made  to  some  other  per- 
son.''  Where  the  purchaser  dies  entitled  to  a  deed  the  same  should 

rhe  title, /<?/&>«««^  Howard  v,  Moore,  2  Fowler,  21  Cal,  393;    Delahay  v,  Mc- 

iiich.  235.  Connel,  5  111.  157;  Conner  t/.  Lon^,  63 

1.  In  School  Trustees  v.  Love,  34  111.  Iowa  295;  Gorham  v.  Wing,  10  Mich. 
App.   420,   construing    Starr    &    Curt.  486. 

Anno.  Stat.,  c.  77,  §  30,  the  court  said:  4.  Rucker  v.  Steelman,  73  Ind.  396. 

"Appellants  having  neglected  to  take  6.  Carpenter  v.  Sherfy,  71  III.  427; 

out  such  deed  within  the  period  limited  Davis  v.  M'Vickers,  11  111.  327;  John- 

by  section  30  are  now  barred  by  that  son  v.  Adleman,  35  111.  265;  Kinney 

limitation.     Ryhiner  v.  Frank.  105  111.  v.  Knoebel,  47    111.  417;  Kingman  v. 

326.     Thus,  by  negligence,  no  excuse  Appleget,  20  Neb.  605 ;  Banta  v.  School 

for  which  is  shown,  appellants  lost  the  Dist.  No.  3,  39  N.  J.  Eq.  123;  Matter  of 

benefit  of  the  decrees,  sales  thereunder.  Opening  Eleventh  Ave..  81  N.  Y.  436; 

and  of  the  certificates  of  purchase,  and  Chautauqua  County  Bank  v.  Risley,  4 

are  not  in  a  position  to  entitle  them  to  Den.  (N.  V.)  480. 

equitable  interference  in  their  behalf.  Joint   PnrohaMn.  —  In    Montross    Tf. 

to  enable  them  indirectly  to  avoid  the  Jamison,  30  La.  Ann.  172,  it  was  held 

consequences  of  their  negligence,  by  that  where  property  sold  at  a  public  sale 

vacating  the  sales  and  ordering  a  re-  was  bought  by  three  persons  without 

sale  of  said  land,  that  they   may  be  division,  each  being  entitled,  by  agree- 

permitted  to  purchase  it  again,  and  be  ment  among  themselves,  to  a  certain 

given    another    opportunity    to    avail  undivided  portion  of  the  property,  any 

themselves  of  the  benefit  of  the  provi-  one  of  the  common  owners  who  had 

sions  of  the  statute."  paid  his  share  of  the  adjudicated  price 

In  Schrader  v.  Peach,  77  111.  615,  it  had  a  right  to  demand  from  the  sheriff 

was  held  that  after  the  lapse  of  thirty  a  deed  of  sale  for  his  undivided  por- 

years,  and  without  any  new  order  of  tion;  and  no  one  of  the  co-proprietors 

the  court,  a  conveyance  under  a  decree  was  entitled  to  oppose  the  demand  on 

so  directing  will  not  pass  a  legal  title;  the  ground  that  the  taxes  on  the  prop- 

that  the  proper  course  was  by  applica-  erty  had  not  been  paid, 

tion  to  the  court  for  a  new  order  upon  In  Rice  v.  Smith,  18  N.  H.  369,  it  is 

a  proper  notice  to  persons  in  interest.  held  that  the  ofiicer  has  no  authority  to 

2.  Rucker    v.   Dooley,  49    111.    377;  execute  a  deed  to  one  of  several  joint 
Harmon  v.  Larned,   58  111.   167;  Cot-  purchasers. 

tingham  v.  Springer,  88  111.  90,  distin-  6.  Parler  v.    Johnson,   81    Ga.   254; 

guishing  Rucker  v.  Dooley,  49  111.  377,  Carpenter  v.  Sherfy,  71  111.  427;  John- 

and  Harmon  v.  Lamed,  58  111.  167,  and  son  v,  Adleman,  35  III.  265;    Davis  v, 

holding  that  the  execution  of  a  deed  M'Vickers.  11  111.  327;  Turners.  Madi- 

without  notice  after  the  expiration  of  son  First  Nat.  Bank,  78  Ind.  19;  In  re 

eight  years  and  three  months  (statute  Guenzler,  70  Mo.  39;    Proctor  v.  Far- 

of  limitations  five  years,    and  equity  nam,  5  Paige  (N.  Y.)  614;  Campbells', 

of    redemption    fifteen    months),    was  Baker,   6  Jones  L.   (51    N.  Car.)  255; 

not    void    as    against    the    judgment  Williams  v.  Harrington,  11  Ired.  L.  (33 

debtor.     Applegate    v.    Kingman,    17  N.  Car.)  616;    Den  v.  Kelly,  3  Murph. 

Neb.  338.  (7  N.  Car.)  507;  Morgan  v.  Hannah,  11 

S.  Perham   v.   Kuper,   61   Cal.    331, •  Humph.  (Tenn.)  122. 

Bcrnal  v.  Gleim,  33  Cal.  668;  Gross  v.  7.  In  Gibbs  v,  Davies,  168  III.  205, 
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be  executed  to  his  heirs.*     Under  special  statute  the  deed  should 
be  deposited  with  the  clerk  issuing  the  execution.* 

6.  Compelling  Execution.  —  The  purchaser  at  a  judicial  sale,  upon 
the  completion  of  the  essential  requisites,  is  entitled  to  a  deed, 
and  the  court  will  in  a  proper  case  compel  the  issuance  of  the 
same.*     And  such  right  may  be  enforced  by  mandamus.* 

6.  Takefl  Effect  WheiL  —  In  an  execution  sale  the  title  relates 
back  to  the  date  of  the  judgment  lien,*  and  under  a  decree  of 
foreclosure  of  a  mortgage  to  the  date  of  the  mortgage  lien.* 

7.  Contents — a.  In  General. — The  deed  should  show  upon 
its  face  the  authority  of  the  maker  '^  and  contain  apt  words  of 

the  court  said:    "  It  seems  clear  argu-  and  is  not  exhausted  by  the  issuing  of 

ment   is   unnecessary   to  demonstrate  a  defective  deed. 

that    the   only   persons    who   have    a  4.  In  People  v,  Irwin,  14  Cal.  428,  it 

right  to  complain  as  to  that  are   the  was  held  that  in  a  mandamus  proceed- 

persons  who  made  the  bids  at  the  sale,  ing  to  compel  execution  of  a  deed  the 

Nor  is  authority  lacking  in  support  of  right  to  the  deed  is  the  only  matter  in 

that  position.     In  Hobson  v.  Ewan,  62  controversy,  and  the  question  whether 

111.   146,  it  was  objected  that  a  deed  the  certificate  of  sale  is  not  merged  in 

made  by  an  administrator  was  not  exe-  a  deed  made  to  the  purchaser  by  the 

cuted  to  one  Duhme,  the  purchaser  at  debtor  after  the  sale  cannot  be  tried. 

a  sale  by  the  administrator,  but  to  one  In  People  v.  Fleming,  2  N.  Y.  484,  it 

Love;    and   it   was  ruled  that  it  was  was  held  that  mandamus  cannot  be  re- 

whoDy  immaterial  to  the  persons  whose  sisted  on  the  ground  that  a  deed  has 

title  was  divested  by  the  sale  to  whom  already  been  executed  to  another  per- 

the  deed  was  executed,  and  as  to  that  son. 

the  court  say:  *  They  have  no  interest  in  6.  California,  —  Hibbard    v.    Smith, 

the  question.    If  there  can  be  a  question  67  Cal.  547. 

raised  on  this  point,  it  must  be  between  Illinois.  —  Ferguson  t/.  Miles,  8  111. 

the  purchaser  and    his   assignee.'     It  358. 

is    within    common    observation    and  Indiana.  —  Wilhelm    v.    Humphries, 

knowledge  that  bidders  at  a  sale  are  07  Ind.  520;  Smith  v.  Allen,  i  Blackf. 

frequently  the  representatives  of  other  (Ind.)  23. 

persons,   and   no  reason   is  perceived  Kentucky.  —  Chalfin  v,  Malone,  9  6. 

why  an  administrator,  master  in  chan-  Mon.  (Ky.)  496. 

eery,  or  sheriff  making  a  sale  should  Maine.  —  Clement    v.    Garland,    53 

not  issue  the  certificate  of  purchase,  or  Me.  427. 

execute  the  deed,  as  the  case  may  be,  Missouri.  —  Porter    v.    Mariner,    50 

to  any  one  indicated  by  the  bidder  as  Mo.  364;  Leach  v.  Koenig,  55  Mo.  451. 

the    purchaser  at    the    sale.      At    all  Nebraska.  —  Lamb    v.    Sherman,   19 

events,  it  being    clear    the    plaintiffs  Neb.  681. 

in  error  were  in  no  wise  prejudiced  by  New     Jersey.  —  Hackensack      Sav. 

the  report  of  the  master,  and  by  the  Bank    v.   Morse,  46    N.   J.   Eq.    161; 

conveyance  to  Davies  in  pursuance  of  Morse  v.   Hackensack  Sav.   Bank,  47 

such  report,  they  have  no  standing  in  N.  J.  Eq.  279. 

a  court  of  equity  to  object  to  it."     Sec  New  York.  — Jackson  v.  Ramsay,  3 

also  Voorhees  v,  U.  S.  Bank,  10  Pet.  Cow.  (N.  Y.)  75. 

fU.  S.)  479.  6.  Osterberg  v.  Union  Trust  Co.,  93 

1.  Swink  V.  Thompson,  31  Mo.  336.  U.  S.  424;   Robinson  v.  Thornton,  102 

8.  McCall    V.    Irion,    41    La.    Ann.  Cal.  680. 

1126.  7.  Watson  v.  Watson,  10  Conn.   77, 

S.  People   V.  Haskins,  7  Wend.  (N.  «A»^  and /«wi/!i«^Lockwood  «>.  Sturde- 

Y.)  464;    Witham  v.  Smith,  5  Grant's  vant,  6  Conn.  386,  wherein  the  court, 

Ch.  (U.  C.)  203.  by  Hosmer,  C.  J.,  said-     "It  is  an 

In  Lamb  v.  Sherman,  19  Neb.  681,  it  established  principle,  that  the  author- 
was  held  that  the  power  of  the  court  to  ity  by  virtue  of  which  an  administra- 
compel  the  issuing  of  the  propet  deed  tor  is  empowered  to  sell  and  convey 
to  the  purchaser  is  a  continuing  one  estate    must   appear   on   the  deed  of 

105  Volume  XII. 


The  Bead.                           JUDICIAL  SALES.  Contanti. 

grant.*    A  complete  recital  of  the  entire  proceeding  is  not  held 
essential  *  unless  required  by  statute.' 

b.  Acknowledgment.  —  While  custom*  and  the  necessity 
arising  from  the  recording  acts,  require  the  acknowledgment  of  a 

conveyance,  and  with  such   certainty  was  no   movable    estate    to    pay    the 

that  the  act  done  shall  visibly  be  war-  same;  and  it  therefore  authorizes  her 

ranted  by  the  power  conferred.    Rex  v.  to  sell  so  much  of  the  real  estate  as 

Austrey,    K.    B.  East.   Term   1817;    3  would  raise  that  sum,  with  charges  of 

Stark.   Evid.    1198;    Rex  v.   Croke,   i  sale.     All  admit  that  this  is  a  state  of 

Cowp.  29;   2  Swift's  Dig.   789;   Oliv.  things  in  which  it  is  the  duty  of  the 

Con  v.    178.     And  although    in   some  judge  of  probate  to  order  a  sale  of  real 

cases  it  has  been  held  that  the  author-  estate;  and  the  record  shows  that  he 

ity  need  not  be. referred  to  when  the  made  the  order  accordingly.     See  the 

act  done  is  of  such  a  nature. that  it  can  statute   then  in  force.     Stat.  269,   tit. 

have  no  operation  unless  by  virtue  of  60,  §  22  (ed.  1808).     Why,  then,  is  not 

the  power,  4  Cruise's  Dig.  240;  Bradish  this  deed  valid?   It  is  objected,  because 

V,   Gibbs,   3  Johns.   Ch.   (NT  Y.)  551;  it  should  set  forth  the  reasons  why  the 

Clere's  Case,  6  Coke  I'jb;  Andrews  v.  Court    of    Probate   ordered    the  sale. 

Emmet,  2  Bro.  C.  C.  300;  -Ex p.  Frith,  ♦    ♦    ♦    The  executor  or  administra- 

8  Ves.  Jr.  609;  Com.  Dig.,  tit.  Poiar,  c.  tor  states  the  character  in  which   he 

4,  yet   this  principle   has   never  been  acts;  the  order  he  receives;  and  when 

supposed  applicable  to  the  conveyances  that  order  is  seen,  it  appears  that  the 

made  by  executors  and  administrators.  Court  of  Probate  was  fully  authorized 

Griswold  v.  Bigelow,  6  Conn.  258."  to  make  it  by  the  statute^.     This,  it  is 

An  administrator's  deed  reciting  his  believed,  has  been  the  practice  gener- 

power  under  an  order  of  probate,  and  ally;  and  if  the  principle  advanced  in 

naming  himself  as  administrator,  and  Lockwood  v.  Sturdevant,  6  Conn.  373, 

signed  with  that  addition  to  his  name,  were   to    prevail,    manv   titles   undei 

but  simply    conveying  his   right  and  executors'    and    administrators'    sales 

title  to  the  premises,  and  not  conveying  would  be  shaken.     I  cannot,  therefore, 

by  virtue  of  the  power  vested  in  him  give  my  sanction  to  the  principle  in  its 

as  such   administrator,    was  held    in-  extent.       See  also  Brown  v.  Redwyne, 

operative  in   Griswold   v.    Bigelow,  6  16  Ga.  67;  Ogden  v.  Walters,  12  Kan. 

Conn.  258.  283;  Menage  v,  Jones,  40  Minn.  254; 

In  Menage  r.  Jones,  40  Minn.  254,  in  Evans    v.   Robberson,    92    Mo.    192; 

construing   the  form  of  a  guardian's  Buchanan  v.  Tracy,  45  mo.  437;  Jones 

deed  it  was  held  that  the  deed  must  v,  Taylor,  7  Tex.  240;  Blum  v.  Rogers, 

show  that  the  person  who  signs  it  is  71  Tex.  668. 

acting  in  an  official  capacity  and  not  In  Atkins  v.  Kinnan,  20  Wend.  (N. 

merely  conveying  his  own  title  to  the  Y.)  241,  it  was  held  in  a  sale  under  a 

property.  surrogate's  order  that  such  order  need 

1.  In  Johnson  v.  Bantock,  38  111.  112,  not  be  literally  recited,  but  that  every 
a  deed  which  recited  that  '*  the  said  substantial  part  should  be  set  forth, 
[grantees]  are  entitled  to  a  deed  for  the  8.  In  Smith  v.  Hileman,  2  111.  323, 
premises  so  sold  "  was  held  insufficient  under  a  statute  requiring  the  adminis- 
as  a  deed  of  conveyance.  trator's  deed  to  set  forth  at  large  the 

2.  In  Watson  v.  Watson,  10  Conn,  order  of  the  Circuit  Court  directing 
87,  the  court  said:  "  This  grantor,  in  the  sale,  a  recital  of  the  substance  of  the 
the  deed  in  question,  declares  herself  order  was  held  not  a  compliance  with 
to  be  executrix  of  the  last  will  and  tes-  the  act.  In  Bobb  v.  Barnum,  59  Mo. 
tament  of  Ebenezer  Bliss,  and  that  she  394,  under  a  similar  statute,  a  deed 
sells  this  land  in  conformity  to  an  which  failed  to  make  such  recitals  was 
order  of  the  Court  of  Probate,  dated  the  held  defective,  but  not  necessarily  void. 
24th  of  March,  1786.  Reference  is  4.  BenninghoflF  v.  Stephenson,  161 
made  in  the  deed  directly  to  the  order;  Pa.  St.  440. 

and  by  this  order  it  appears  that  the  In  Grover  v.  Fox,  36  Mich.  467,  the 

Court  of  Probate,  upon  the  exhibition  court    said:      **  The    statute   contem- 

of  her  account  as  executrix,  found  that  plates  that  the  deed  when  placed  on  file 

there  was  due  from  the  estate  of  the  is  finished  and  in  shape  to  be  recorded 

deceased  ;^6o.  lis,  2d,\  and  that  there  in  case  redemption  is  not  made,  and 
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deed,  yet  it  is  not  essential  to  the  validity  thereof,^  except  as 
required  by  statute.*  A  statutory  requirement  must,  however, 
be  strictly  followed,'  but  in  the  absence  of  such  requirement 
technicalities  are  not  considered.*  An  acknowledgment  by  a 
deputy^  sheriff  in  his  own  name  is  invalid,*  but  sufficient  if 
in   the  name  of  his  principal  •  or  in  the  name  of  the   deputy 

although  no  acknowledgment  of  execu-  the  following  certificate  of  acknowledg> 

tioa  is  in  terms  required  by  the  chapter  ment  was  approved  in  face  of  the  appa- 

regulating  foreclosures,  still  the  profes-  rent  inconsistency,  overruling  Lincoln 

sion  have  always  considered  that  the  v,  Thompson,  75  Mo.  613: 


general  statute  applied  and  rendered  it 
necessary  that  the  execution  should  be     **  State  of    Missouri, 
regularly   authenticated    to    complete        County  of  Barry, 
the  deed  for  record.     So  universal  has 


In  the  Probate 
Court  of  Barry 
County,  May  3, 
1859. 


been  the  opinion  that  there  has  never  Be  it  remembered  that  W.  L.  H. 
been  any  deviation  in  practice.  Even  Frazier,  administrator  de  bonis  non  of 
in  this  very  case,  the  necessity  was  the  estate  of  Andrew  J.  Miller,  de- 
recognized.**  ceased,  this  day  personally  came  into 

1.  Not  Neeenary.  — Clark    v,   Akers,  open  court  and  acknowledged  the  ex- 

16  Kan.  166;    Gray  v.  Ulrich,  8  Kan.  ecution  of  the  foregoing  deed  for  the 

112;  Doe  V.  Naylor,  2  Blackf.  (Ind.)  32;  use    and  purposes  therein   contained, 

Dixon   V.    Doe,   5    Blackf.   (Ind.)   107;  which  acknowledgment  is  entered  on 

Grover  v.  Fox,  36  Mich.  461;  Matter  of  the  records  of  said  court  of  said  date. 
Smith,  4  Nev.  254.  In  testimony  whereof    I,  W,  L.  H, 

In  Hutchinson  v,  Kelly,  lo  Ark.  178,  Frazier^  judge  of  said  court,  have  here- 

it  is  held  that  a  certificate  of  acknowU  unto  set  my  hand  and  affixing  my  pri- 

edgment  may  be  appended  at  any  lime,  vate  seal. 

8.  Bray  v.   Marshall,   75    Mo.   327;        (seal)  (there  being  no  seal  of  office 

Lincoln    z/.   Thompson,    75    Mo.   613;  yet  provided)  at  office  in  Cassville,  the 

Adams  v,  Buchanan,  49  Mo.  64;  Ryan  day  and  the  year  above  written. 
V.  Carr,  46  Mo.  483.  M.  L.  Wyrick, 

In  Oviatt's  Estate,  3  Pa.  Dist.  Rep.  Probate  Judge.'* 

620,  14  Pa.  Co.  Ct.  Rep.  611,  it  was        4.  In  Ogden  v.  Walters,  12  Kan.  282, 

held  that  a  sheriff 's  deed  under  a  levari  the  failure  to  state  in  the  certificate  of 

facias  to  enforce  the  payment  of  owelty  acknowledgment  that  the  sheriff  was 

in  partition  passes  no  title  where  the  personally  known  to  the  officer  before 

deed  has  not  been  acknowledged  and  whom  it  was  acknowledged  was  held 

the  sale  confirmed.  not  fatal. 

S.  Ryan  v,  Carr,  46  Mo.  483.  In  Matter  of  Smith,  4  Nev.  254,  the 

In  Bray  v,  Marshall,  75  Mo.  327,  the  failure  of  the  officer  to  acknowledge  the 

certificate  was  as  follows :     **  I,  B.  Ap-  deed  in  his  official  capacity  was  held 

pleby,  clerk  of  the  Circuit  Court  in  and  not  invalidating. 
for  Dade  county,  do  hereby  certify  that        6.  Samuels  v.  Shelton,  48  Mo.  444. 
on  the  2d  of  November,  1866,  Samuel        6.  In  Terrell  v,  Martin,  64  Tex.  121, 

E.  Shaw,  sheriff  of  Dade  county,  ap-  the  following  certificate  of  acknowledg- 

peared  in   open  court  at  the  October  ment  was  approved: 

term,  1866,  and  acknowledged  the  exe-  State  of  Texas,  County  of  Tarrant, 
cution  of  the  foregoing  deed,  which  was        Before    the    undersigned    authority 

duly  entered  of  record  in  book  4,  on  personally  appeared  J.  M.  Henderson, 

page  221.     Witness,  B.  Appleby,  clerk,  sheriff  of  Tarrant  county,    by  W.  T. 

etc."   The  court  said:   "  The  certificate  Steele,  deputy,  to  me  well  known,  and 

of  the  acknowledgment  by  the  sheriff,  acknowledged   that    he    executed    the 

though  not  as  full  as  it  might  have  foregoing  deed   for  the  purposes  and 

been,  implies  all  that  the  law  requires  consideration    and     in     the     capacity 

and  is  in  substantial  compliance  there-  therein  set  forth  and  expressed 
with,  and   we  therefore  hold  that  the        Witness  my  hand  and  seal  of  office, 

sheriff's  deed   read    in   evidence  con-  this  loth  day  of  August,  1878. 
ferrcd  upon  the  plaintiff  a  good  title.**  J.  J.  Miller, 

In  Agan  r.  Shannon,  103  Mo.  661,  District  Clerk  of  Tarrant  County. 
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when  permitted  by  statute,  in  which  case  the  sheriff  may  act  as 
notary.* 

c.  Construction  OF  Statutes  —  (i)  Directory.  —  Statutory 

provisions  requiring  certain  recitals  in  a  deed  under  judicial  pro- 
ceedings are,  by  the  great  weight  of  authority,  held  to  be  merely 
directory ;  hence  the  failure  to  follow  precisely  such  statutory 
directions  will  not  invalidate  the  deed.* 

(2)  Mandatory.  —  On  the  other  hand,  there  are  decisions  con- 
struing such  statutes  which  have  adopted  a  line  of  strict  con- 
struction, giving  in  effect  a  mandatory  force  to  such  recitals.' 

1.  In  Cook  V.  Foster,  96  Mich.  610,  for  the  plaintiff  that  the  sheriff's  deeds 
the  court  said:  "  The  deed  was  exe-  were  not  made  in  conformity  to  the  re- 
cuted  by  the  under  sheriff,  and  the  ac-  quirements  of  section  207  of  the  Act  of 
knowledgment  was  taken  by  one  Myron  April  22,  1850,  to  regulate  proceedings 
G.  Wood,  a  notary  public.  Mr.  Wood  in  civil  cases,  and  that  the  court  erred 
was  at  that  time  sheriff  of  the  county,  in  admitting  them  in  evidence.  That 
The  statute  provides  that  such  sale  section  reads  as  follows:  *  The  officer 
shall  be  made  by  the  person  appointed  who  shall  sell  any  real  estate  or  lease 
for  that  purpose  in  the  mortgage,  or  by  of  lands  and  tenements  for  more  than 
the  sheriff,  under  sheriff,  or  deputy  one  year  shall  make  to  the  purchaser  a 
sheriff  of  the  county,  and  the  deed  ex-  deed,  to  be  paid  for  by  the  purchaser, 
ecuted  by  the  officer  or  person  mak-  reciting  the  names  of  the  parties  to  the 
ing  the  sale.  How.  Stat.,  §§  8501,  execution,  the  date  when  issued,  the 
8505.  Mr.  Wood,  in  taking  the  ac-  date  of  the  judgment,  order,  or  decree, 
knowledgment,  did  not  act  as  sheriff,  and  other  particulars  as  recited  in  the 
but  as  a  notary  public.  We  think  the  execution,  also  a  description  of  the 
acknowledgment  valid."  properly,  the  time,  place,  and  mannei 

2.  In  Bettison  v.  Budd,  17  Ark.  557,  of  sale,  which  recital  shall  be  received 
the  court  said:  **  The  statute  requires  as  evidence  of  the  facts  therein  recited.* 
that  the  deed  shall  recite  the  names  of  The  general  rule  is  that  a  sheriff's 
the  parties  to  the  execution,  the  date  deed  need  not  recite  the  judgment  and 
when  issued,  the  date  of  the  judgment,  execution.  It  is  sufficient  if  it  appear 
order,  or  decree,  and  other  particulars  that  they  were  the  authority  under 
recited  in  the  execution;  also,  a  de-  which  he  acted.  Blood  v.  Light,  38 
scription  of  the  time,  place,  and  manner  Cal.  649;  Averill  v.  Wilson,  4  Barb, 
of  sale,  and  further  declares  that  such  (N.  Y.^  180;  Jackson  v.  Jones,  9  Cow. 
recitals  shall  be  received  in  evidence  of  (N.  Y.)  183.  When  a  title  is  to  be  estab- 
the  facts  therein  contained.  See  sec-  lishied  through  a  sheriff's  deed  the  judg- 
tion  60  of  c.  67  of  the  Digest.  TJhe  ob-  ment  and  execution  must  be  introduced 
vious  intention  of  this  statute  was  to  in  evidence  with  the  deed.  This  statute 
save  the  purchaser  from  the  necessity  makes  the  recitals  evidence  of  the  facts 
of  exhibiting  the  judgment  and  execu-  recited,  and  when  the  recitals  are  full, 
tion  upon  the  trial  in  cases  where  his  dispenses  with  the  necessity  of  intro- 
rights  under  such  judgment  and  execu-  ducing  the  judgment  and  execution, 
tion  might  be  called  in  auestion;  and  This,  we  think,  was  its  only  purpose  and 
also  to  serve  as  a  matter  of  convenience  effect.  It  could  not  have  been  intended 
as  well  to  the  sheriff  as  to  the  pur-  to  make  void  all  deeds  from  which  were 
chaser,  as  it  would  point  the  former  to  omitted  some  of  the  recitals  named." 
his  authority  to  sell,  if  he  was  called  on  Other  Instanoes  in  support  of  the  text 
to  answer,  and  would  facilitate  the  lat-  are:  Holman  v.  Gill,  107  111.  475;  Wil- 
ter  in  deriving  his  title.  The  recitals  liamson  v.  Woodman,  73  Me.  163; 
of  the  deed  in  this  case  fall  short  of  the  Thomas  v.  Le  Baron,  8  Met.  (Mass.) 
statute,  yet  it  was  competent  evidence  355;  Davis  v,  Kline,  76  Mo.  310;  Moore 
in  connection  with  the  judgment  and  v.  Wingate,  53  Mo.  398;  Perkins  v. 
execution,  since  it  recited  sufficient  to  Dibble,  10 Ohio 437:  Armstrongs.  Mc- 
show  authority  in  the  sheriff  to  sell.'*  Coy,  8  Ohio  128;  Glover  v.   Ruffin,  6 

In  Clark  v.  Sawyer,  48  Cal.  139,  the  Ohio  255;  Wright  v.  Young,  6  Oregon  87. 
court  said:   '*  It  is  insisted  by  counsel        8.  In  French  v.  Edwards,  13  Wall, 
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d.  Designating  Parties. — A  mere  clerical  error  in  the 
designation  of  the  grantee  will  not  destroy  the  efficacy  of  a 
deed.*  Nor  will  the  failure  to  designate  the  ownership  of  the 
property  in  the  proceedings  invalidate  the  deed.* 

e.  Description  —  certainty  and  Definltenefs.  —  The  description  of 
the  property  sold  should  be  sufficiently  certain  and  definite  to 
make  possible  an  accurate  location  of  the  property  without  the 
aid  of  any  other  instrument  or  information.* 

(U.  S.)  514,  the  court,  by  Justice  Field,  S.   Alexander's   name,    was  a  clerical 

said:  *' They  all  proceed  on  the  princi-  error.      The   suit,    the  judgment,    the 

pie   stated   by   the  Supreme   Court  of  seizure,  show  that  it  is  a  misdescrip- 

Michigan,  that '  what  the  law  requires  tion  and  can  have  no  possible  efifect." 

to  be  done  for  the  protection  of  the  tax-  2.  Caldwell  v.  Blake,  69  Me.  469. 

payer  is  mandatory,  and  cannot  be  re-  8.  Alabama.  —  DMoach  v.  State  Bank, 

garded  as  directory  merely/     But  it  is  27  Ala.  437,  where  the  description  of  240 

contended  that  inasmuch  as  the  sale  in  acres  of  land  out  of  a  tract  of  280,  with 

the  present  case  was  had  under  a  decree  no, further  description,   was  held  void 

of  a  court,  the  same  presumptions  must  for  uncertainty. 

be  indulged  to  sustain  the  action  of  the  Arkansas.  —  Tatum    v.    Croom,    60 

sheriff    that  would  be  entertained   to  Ark.  487.     See  also  Schattler  v.  Cassi- 

uphold   ordinary  sales   made  by   him  nelli,  56  Ark.  175. 

under  execution,  and  that  he  is  not  to  Connecticut,  —  Wright    v.    Pond,     10 

be  held  to  the  same  strictness  in  his  Conn.  256. 

proceedings  that  he  would  be  if  he  had  Georgia.  —  See  Parler  v.  Johnson,  81 

acted  without  the  decree,  solely  under  Ga.  254,  holding  that  a  deed  is  not  void 

the    statute.     And    several    cases   are  for  uncertainty  because  it  describes  the 

cited  from  the  reports  of  the  Supreme  premises  only  by  the  number  of  acres 

Court  of  California,  showing  that  all  lying  on  the  north  and  east  side  of  a 

reasonable  presumptions  are  indulged  specific  lot  of  land, 

in  support  of  sales  on  execution,   and  Illinois.  —  Hughes    v.     Streeter,     24 

that  such  sales  are    not  rendered  in-  III.  648. 

valid  by  reason  of  a  want  of  conformity  Indiana.  —  Bowen  v.  Wickersham, 
ha  statutory  provisions  as  to  the  time,  124  Ind.  404,  holding  that  a  descrip- 
notice,  and,  in  some  particulars,  man-  tion  *'  except  such  portions  *  *  *  as 
ner  of  the  sale.  But  the  obvious  an-  have  heretofore  been  laid  out  in  town 
swer  to  this  position  is  that  here  there  lots,"  etc.,  made  the  deed  void  for  un- 
is  no  room  for  presumptions.  The  certainty;  Shoemaker  v.  McMonigle,  86 
officer  recites  in  his  deed  the  manner  in  Ind.  421,  where  the  following  descrip. 
which  he  sold  the  property,  and  from  tion  was  held  void  for  uncertainty,  to 
the  recitals  it  appears  that  the  sale  was  wit:  *'  The  southeast  part  of  the  south- 
made  in  conformity  with  directions  east  fourth  of  the  northeast  quarter  of 
which  the  statute  applicable  to  the  case  section  36,  township  4  south,  and  range 
in  effect  declares  shall  not  govern  sales  2  east,  containing  thirty-two  acres." 
upon  judgments  lor  delinquent  taxes.  See  also  Lewis  v.  Owen,  64  Ind.  446. 
Presumptions  are  not  indulged  to  sus-  Missouri.  —  Hammond  v.  Johnston, 
tain  irregular  proceedings  of  this  char-  93  Mo.  198;  Clemens  ?/,  Rannells,  34  Mo. 
acter,  when  the  irregularity  is  manifest.  579;  Henry  v.  Mitchell,  32  Mo.  512. 
Presumptions  are  indulged  to  supply  North  Carolina.  —  Perry  v.  Scott, 
the  place  of  that  which  is  not  apparent,  109  N.  Car.  374,  holding  that  a  descrip- 
not  to  give  a  new  character  to  that  tion  of  land  in  a  deed  as  "  lying  and 
which  is  seen  to  be  defective."  being  in  the  county  of  Jones,  bounded 

See    also    Smith   v.   Hileman,   2  111.  as  follows,  to  wit:  on  the  south  side  of 

323;  Buchanan  v.  Tracy,  45  Mo.  441;  the  Trent  river,  adjoining  the  lands  of 

Tanner  v.  Stine,  18  Mo.  586;  Atkins  v.  Colgrove,  McDaniel  and   others,  con- 

Kinnan,  20  Wend.  (N.  Y.)  241.  taining  three  hundred  and  sixty  acres, 

1.  In  Alexander  v.  Bourdier,  43  La.  more  or  less,"  is  not  so  vague  and  in- 

Ann.  321,  the  coun  said:  *' It  is  evident  definite   as   to  render  the  conveyance 

that  the  word  tutor,  in  the  transferring  void;  but  may  be  aided  by  parol  evi- 

tlause  of  the  deed, placed  after  Theodore  dence    [overruling  Blow  v.  Vaughan, 
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Beferenoe  to  Other  Initnuiieiita.  —  In  seeming  contradiction    to  the 

foregoing  rule,  many  authorities  hold  that  where  a  reference  to 
another  instrument  is  made,  and  by  means  of  such  other  instru- 
ment the  description  becomes  accurate  and  certain,  the  deed  is 
not  void  for  uncertainty.* 

/.  Effect  of  Errors  and  Omissions.—  Mere  irregularities, 
errors,  or  omissions  in  a  deed  will  not  invalidate  it.* 

105  N.   Car.   198;    Wilson  r.  Johnson,  1894)  25   S.  W.  Rep.  145;   Wright  v, 

105  N.  Car.   211];  Hinton  v,  Koach,  95  Lassiter,  71  Tex.  640;  and  see  infra, 

N.  Car.  106;  Wharton  1/.  Ebom,  88  N.  XIV.    7.    //.    Evidence  Aliunde^    tVhen 

Car.  344;  Dickens  v.  Barnes,  79  N.  Car.  Permitted, 

490;    Grier  v.   Rhyne,  69  N.  Car.  346;  8.  Alabama, — Henley      v.     Branch 

Edmundson  v.  Hooks.  11  I  red.  L.  (N.  Bank,   16  Ala.   552;    Doe  v,  Riley,  28 

Car.)  373.                   •  Ala.  164. 

Ohio,  — Winkler  v.  Higglns,  9  Ohio  Florida.  —  Adams  v.  Higgins,  23  Fla. 

St.  600,  holding  a  description  as  *'  part  13,  holding  that  the  omission  of   the 

lot  66  "  void  for  uncertainty.  word    "decedent,"    in   describing  an 

Texas.  "•  Dwyre  v.  Speer,  8  Tex.  Civ.  ^tate,  was  not  fatal. 

App.  88,  holding  that  where  a  sherifi'a  Georgia,  —  Brooks  v,  Rooney,  ii  Ga. 

deed  describes  the    land  conveyed  as  423. 

all  of  a  certain  league,  excepting  ihere-  Illinois,  —  Kruse    v.  Wilson,   79  111. 

from  certain  tracts,  and  the  tracts  ex<.  233;    Gibbs  v.   Davies,    168    111.    205; 

cepted  cannot  be  located,  the  deed  is  Keith   v.    Keith,    104  111.  397,  holding 

void  for  uncertainty.     Giddings  ?/.  Day,  that  ^  recital  in  the  deed  that  the  de- 

84  Tex.  605;    Overand  v.  Menczer,  83  cree  was  for  $175,  when  in  fact  it  was 

Tex.  122;  Allday  v,  Whitaker,  66  Tex.  for  onJy  $100,  was  no  objection;  Phil- 

669.  lips  V.  Cofcffce,  17  111.  154. 

Wisconsin,  —  Head  v,  James,  13  Wis,  Indiana, »«.  Carpenter  v,  Russell,  129 

641.     But  see  Whiton  v.  Rock  County,  Ind.  571, 

16  Wis.  46.  Kentucky,  —  Hildebrand     v.     Bunn- 

United  States.  —  Boardman  v.  Reed,  schu,  (Ry.  1897)  40  S.  W.  Rep.  920. 

6  Pet.  (U.  S.)  345.  Louisiana.  -^  Carroll   v,    Scheen,   34 

1.  In   Cadwalader  v.    Nash,  73  Cal.  La.  Ann.  423. 

45,  the  court  said:  **  Where  a  deed  re-  Maine. — Wing  v.  Burgis,  13  Me.  iii, 

fers  in  general  terms  to  the  official  map  holding   that    inconsistent  statements 

of  a  town,  parol  evidence  is  admissible  will   be   rejected,   and  the  apparently 

to  identify   the   map   which  has  been  true  statements  sufficient  in  themselves 

officially  declared  to  be  the  town  map,  construed  to  give  validity  to  the  deed, 

and  the  fact  that  a  particular  reference  Massachusetts.  —  Cooper  v.  Robinson, 

in  the  deed  to  the  survey,  and  to  the  2   Cush.  (Mass.)   184;    Thomas  v.   Le 

surveyor  who  made  the  map,  does  not  Baron,    8    Met.    (Mass.)   355,    holding 

literally  accord  with  the  indorsement  that  in  an  administrator's  deed  a  mis- 

on  the  map  is  immaterial.     Penry  v.  recital  as  to  the  time  of  granting  the 

Richards,    52   Cal.   496.     In   all   cases  license  did  not  render  the  deed  invalid, 

where   the   deed   refers    to  a   map  or  Michigan. — Johnson  v,  Crispell,  39 

instrument  in  writing,  the  latter  is  re-  Mich.  82. 

garded  as  incorporated  in  the  deed  as  Missouri,  —  Owen  v.  Baker,  loi  Mo. 

a  part  thereof.     Vance  v.  Fore,  24  Cal.  407;  Hall  v.  Klepzig,  99  Mo.  83;  Davis 

435.  The  deed  and  the   map  or  instru-  v.  Kline,  76  Mo.  310;  Karnes  v.  Alex- 

ment.  however,  when  taken  together,  ander,  92  Mo.  660;  Evans  «/.  Robberson. 

must  be  as  certain  in  respect  to  the  de-  92  Mo.  192;  Chandlers.  Bailey,  89  Mo 

scription  as  a  description  contained  in  641;    Lewis   v.    Morrow,    89  Mo.    174: 

the  deed  itself,  and  the  identity  of  the  Perkins  v.  Quigley,  62  Mo.  498;  Alien 

map  referred   to  must  be  clearly  estab-  v.  Sales,  56  Mo.  28:  Moore  v.  Wingate, 

lished."     See  also  Crosby  v,  Dowd,  61  53  Mo.  398;  Wilhite  v.  Wilhitc,  53  Mo. 

Cal.  602;  Parlerv.  Johnson,  81  Ga.  254;  71    [overruling  Crittenden   v.   Leitens- 

Hays  V.  Perkins.  109  Mo.  102;  Jackson  dorfer,   35  Mo.   239];    Union  Bank  v. 

V.  Striker,  i  Johns.  Cas.  (N.  Y.)  284;  McWharters,  52  Mo.  34;  Strain  v,  Mur- 

Brown  v.   Elmendorf,  (Tex.  Civ.  App.  phy,  49  Mo.  337;  Groner  v.  Smith,  49 
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£-.  Presumptions  and  Lapse  of  Time.  —  The  presumptions 
favor  the  validity  and  correctness  of  a  deed,*  and  such  presump- 
tions are  more  especially  favored  after  a  great  lapse  of  time.* 

A.  Evidence  Aliunde,  When  Permitted. —  It  is  a  uniform 
rule  that  obscurity  and  uncertainty  in  the  recitals  of  a  deed  may 
be  explained  and  made  certain  by  parol  evidence.' 

8.  Reforming  Deed.  —  The  authorities  on  this  subject  are  some- 
what conflicting.  It  seems,  however,  by  the  weight  of  authority, 
that  where  the  rights  of  third  parties  have  not  intervened  reforma- 
tion will  be  permitted,  to  carry  out  the  actual  proceedings  and 
that  which  was  contemplated  and  understood  by  all  the  parties.* 

Mo.  318;  Foulk  «^.  Colburn,  48  Mo.  225;  Perry  v.  Scott,  109  N.  Car.  374;  Spiller 

Buchanan  v.  Tracy.  45  Mo.  437:  State  v.  Nye,  16  Ohio  17;  Christian  zr.  Mynatt, 

Bank  v.  Bates,  17  Mo.  583.  11  Lea  (Tenn>.)  615. 

Nebraska,  —  Lamb    v.   Sherman,    19  In  Hammond  «/.  Johnston,  93  Mo.  198, 

Neb.  681.  and  Bates  v.  State  Bank,  15  Mo.  309,  it 

Nevada,  —  Zabriskie    v,     Meade,    2  was  held  that,  however  vague  the  de- 

Nev.  285.  scription,  parol  evidence  is  admissible 

New  Jersey.  —  Den  v,  Sayre,  16  N.  J.  to  identify  the  premises  and  show  that 

L.  532.  in   the   community   wherein   the    sale 

New     York,  —  Dygert  v,    Pletts,   25  took  place,  the  land  was  known  by  the 

Wend.   (N.  Y.)402;  Jackson  v.  Robert,  description  given. 

II  Wend.  (N.  Y.)  422.  In  Mason  v.  White,  11  Barb.  (N.  Y.) 

North  Carolina.  —  Exum  v.    Baker,  173,  the  rule  is  adhered  to  only  for  the 

n8  N.  Car.  545,  holding  that  the  fail-  purpose  of  establishing  and  carrying 

ure  of  the  commissioner  to  append  his  out  the  intent  expressed  in  the  deed, 

official  designation  was  not  fatal;  Wil-  and  not  an  intent  which  the  terms  of 

son  tf,  Taylor,  98  N.  Car.  275;  Giflford  the  deed  fail  to  express. 

V.  Alexander,  84  N.  Car.  330;  Jones  v.  4.  See  also,  supra,  XIV.  7.  h.  Evidence 

Scott,  71  N.   Car.  192;   Den  v.    Kelly,  Aliunde,  When  Permitted. 

3    Murph.    (N.   Car.)    507;    Miller    v,  Arkansas. — In  Williams  v.  Mcllroy, 

Miller,  89  N.  Car.  402.  34  Ark.  85,  it  is  held  that  a  misdescrip- 

Ohio,  —  Armstrong  v.  McCoy,  8  Ohio  tion  in  a  deed  may  be  cured,  and  a  sub- 

128.  sequent    purchaser    acquires  no    title 

Tennessee.  —  Rogers    v.    Cawood,    i  if  he  has  notice. 

Swan  (Tenn.)  143,  wherein  a  variance  Florida.  —  Moody   v.    Hamilton,   22 

from  the  return  in  stating  the  day  of  Fla.  298,  holding  that  a  commissioner 

sale  was  held  not  a  material  defect.  had  authority  to  correct  a  deed  defec- 

Texas.  —  Jones   v.    Taylor,    7   Tex.  tive  for  having  no  seal  affixed  to  it. 

240.  Illinois.  —  Kruse   v.  Wilson,  79  111. 

1.  Blood  V.  Light,  38  Cal.  649;  Ken-  233. 

drick  V,  Latham,  25  Fla.  819.     But  see  Indiana.  —  Johns    v.    De    Rome,    5 

Goldman  v.  Kennedy,  49  Hun  (N.  Y.)  Blackf.  (Ind.)42i;  Rogers  z'.  Abbott,  37 

157,  wherein  it  is  held  that  the  recital  in  Ind.  138. 

a  sheriff's  deed  of  the  issue  of  the  ex-  Missouri.  —  DoUarhide  v.  Parks,  92 

ecution     under    which    the    property  Mo.  178;  Moore  v.  Wingate,  53M0.  398. 

therein  described  was  sold  is  not /n'/na  New  Jersey. — Vanderbeck  v.  Perry, 

/ort^  evidence  of  the  fact  that  such  ex-  28  N.  J.  Eq.  367;  Zingsem  v.  Kidd,  29 

ecution  was  issued.  N.  J.  Eq.  516. 

8.  Bush  V.  White,  85  Mo.  339;  Phillips  New  York.  —  Bartlett  z^.  Judd,  21  N. 

V.  Shiffer,  14  Abb.  Pr.  N.  S.  (N.  Y.  Su-  Y.    200;     De   Riemer  v.   Cantillon,  4 

preme  Ct.)  loi;  Logan  z/.  Pierce,  66 Tex.  Johns.  Ch.  (N.  Y.)  85. 

126.  North   Carolina.  —  McMillan  v.   Ed- 

8.  Randolph  v.  Carlton,  8  Ala.  606;  wards,  75  N.  Car.  81. 

Webb  V.  Bumpass,  9  Port.  (Ala.)  201;  Ohio.  — Strang  v.  Beach,  11  Ohio  St. 

Laughlin  v.  Hawley,  9  Colo.  170;  Cal-  283. 

loway  V.  Henderson,  130  Mo.  77;  Jack-  Canada,  —  Doe  v.  Miller,  10  U.  C.  Q. 

son  V,  Walker,  4  Wend.  (N.  Y.)  463;  B.  65. 
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But  where  the  error  is  due  to  papers  or  proceedings  upon  which 
such  deed  is  founded,  correction  will  not  be  permitted.*  Nor  will 
a  correction  be  permitted  after  the  limitation  fixed  by  statute 
in  which  a  deed  may  be  executed.*  It  has  been  held  that  in 
sheriffs'  sales  equity  will  not  aid  an  imperfect  execution,  but 
that  proceedings  must  be  had  to  obtain  a  new  deed  in  the  court 
whence  the  process  issued.*  Furthermore,  a  doctrine  contraiy 
to  the  general  rule  first  above  stated  is  well  supported,  and  relief 
against  defective  descriptions  has  been  refused.* 

9.  Canceling.  —  Where  the  court  has  jurisdiction,  it  is  held  that 
a  deed  can  be  canceled  only  by  an  original  bill  in  equity,*  and 
such  relief  will  be  granted  where  the  deed  is  executed  in  pursu- 
ance of  a  sale  under  a  satisfied  decree,®  or  where  the  deed  is  exe- 
cuted after  great  Istpse  of  time  without  notice  to  the  parties  in 
interest,''  or  before  confirmation.®  But  a  deed  obtained  in  a  proper 
manner  and  under  a  regular  procedure  will  not  be  canceled.* 

XV.  Resale. — The  court  has  undoubted  authority  to  order  a 
resale  of  the  premises  for  sufficient  cause.*®    But  the  officer  con- 

1.  In  Conyers  v.  Mericles,  75  Ind.  ment  of  a  court  cannot  be  affected  in 
443,  the  court  refused  to  correct  an  that  way.  Upon  principle,  and  by 
erroneous  description  which  appeared  authority,  this  question  is  well  settled, 
not  only  in  the  deed,  but  in  the  decree,  Mahan  v.  Reeve,  6  Biackf.  (Ind.)  215; 
order  of  sale,  and  notice.  Munger  v.  Green,  20  Ind.  38;  Rogers  v. 

2.  Parker  v.  Shannon,  137  111.  376.  Abbott,  37  Ind.  138;  Cochran  v,  Utt,  42 
8.  Ware  v.  Johnson,  55  Mo.  500.  Ind.  267;  Miller  v.  Kolb,  47  Ind.  220." 
4.  Lewis  V.  Owen,  64  Ind.  446,  where     See  also  Hall  v.   Klepzig,  99  Mo.  83; 

the  court  said:  **  Deeds  of  conveyance,  Moreau  v.  Branham,  27  Mo.  351;  Wan- 
as  to  the  description  of  the  premises  con-  nail  v.  Kem,  51  Mo.  150;  Ware  v.  John- 
veyed,  must  be  construed  liberally,  and  son,  55  Mo.  500;  Dickey  v.  Beaity,  14 
in  cases  of  this  kind  will  be  upheld  Ohio  St.  389;  Hare  v.  Bedell,  98  Pa.  St. 
whenever  the  description  is  sufficient  to  485;  Garnelt  «/.  Loven,  80  Va.  456. 
direct  the  sheriff  in  the  execution  of  a  5.  Jenkins  v.  Merriweather,  109  111. 
writ  of  possession,  without  the  exercise  647. 

of  any  other    than   executive  powers;  6.  New  England  Mortg.  Security  Co. 

otherwise  the  deed  must  be  held  void  v.  Robson,  79  Ga.  757. 

for  uncertainty.      By   the   description  7.  Rucker  v.  Dooley,  49  111.  377. 

before  us  it  would  be  impossible  for  the  8.  Miller  v.  Smoot.  86  Va.  1050. 

sheriff  to  find  the  premises  by  the  face  9.  Pate    v.    Hinson,    104    Ala.   599; 

of  his  writ,  and  without  the  exercise  of  Statesville  Bank  v.  Graham,  82  N.  Car. 

powers  not  granted  to  him  as  an  officer.  489. 

We  think  the  deed  set  out  in  this  case  10.  Hammond  v.  Cailleaud,  iii  Cal. 

is  void  for  uncertainty  in  the  descrip-  206;  Fenley  v.  Tyler,  (Ky.  1896)  37  S. 

tion  of  the  premises.     Davis  v.  Cox,  6  W.  Rep.  679;    Maher  ».  i£tna  L.  Ins. 

Ind.  481;  Porter  v.  Byrne.  10  Ind.  146;  Co.,  116  Ind.  486;  Boyer  v.  Cannon,  46 

Howell  t/.  Zerbee,  26  Ind.  214;  Gano  «/.  La.   Ann.  767;  Rowan  v.  Congdon,  53 

Aldridge,  27  Ind.  294;  Key  v.  Ostran-  N.  J.  Eq.  385;  Wesson  v.  Chapman,  76 

der.  29  Ind.   i;    Nolte   v.    Libbert,  34  Hun  (N.  Y.)  592;  Weil  v.  Woodward, 

Ind.  163;  While  v.  Hyatt,  40  Ind.  385;  104  N.  Car.  94;  Hildreth  v.  Turner,  89 

Struble  v.  Neighbert,  41  Ind.  344.     Can  Va.  858.     But  compare  Gulf  Coast  Can- 

a  sheriff's  deed  be  reformed  in  the  de-  ning  Co.  v,  Foster,  (Miss.  1895)  17  So. 

scriplion  of  the  premises,  or  can  the  Rep.  683,  where,  in  a  sale  in  partition, 

defects    in    the  description    be    aided  it  was  held  that  an  order  directing  a  re- 

by  extrinsic  averments?    We  think  not.  sale  after  confirmation  is  a  nullity,  the 

To  do  so  would  be  to  change  the  effect  court  having  lost  its  jurisdiction  as  to 

of  the    proceedings  and   decree   upon  a  second  sale;  and  Herdman  c/.  Cooper, 

which  it  is  founded.     A  final  judg-  29  111.   App.   594,   wherein    the   court 
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ducting  the  sale  has  no  such  authority,*  except,  of  course,  that 
he  has  a  general  duty  to  keep  the  sale  open  until  a  competent 
bid  is  received,  or  until  satisfied  that  no  such  bid  will  be  offered.* 
The  purchaser  at  the  sale  is  entitled  to  notice  *  unless  he  be  also 
the  plaintiff  in  the  action.* 

said:  *'  In  considering  the  second  "  Williams,  the  purchaser,  being  the 
error  it  should  be  remembered  that  lot  plaintiff  in  the  action,  was  before  the 
2  was  sold  under  the  decree  of  fore-    court  for  all  the  purposes  of  enforcing 


closure  on  the  19th  day  of  February, 
1887,  and  the  time  of  redemption  would 
not  expire  until  February  19,  1888.  In 
May,  1887,  Watson  had  his  execution 
levied  on  lot  2,  and  caused  the  same  to 
be  advertised  for  sale.  The  law  does 
not  permit  a  second  sale  on  judicial 
process  of  same  land  within  the  time 
allowed  by  law  for  a  redemption  from 
first  sale.  Cook  r.  Chicago,  57  111.  268; 
Merry  v,  Bostwick,  13  111.  398;  Watson 
v.  Reissig,  24  111.  281." 

1.  Peirson  v.  Fisk,  99  Mich.  43. 

8.  Dazet  v,  Landry,  21  Nev.  29X. 

8.  Hammond  v,  Cailleaud,  iii  Cal. 
206;  Weil  V.  Woodard,  104  N.  Car.  94. 

4.  Fenley  v.  Tyler,  (Ky.  1896)  37  S. 


the  collection  of  the  bonds ;  and  if  not, 
those  who  united  with  him  in  the  sale 
bonds  were  as  much  liable  as  Williams, 
the  principal,  and  the  rule  being  served 
on  them  gave  the  court  jurisdiction  to 
enforce  the  payment  by  a  resale  of  the 
land.  But  regardless  of  all  this,  it  was 
the  duty  of  Williams,  when  the  notes 
fell  due,  to  come  into  court  and  make 
payment,  and  not  that  of  the  chancel- 
for  to  hunt  him  up  and  inform  him  that 
his  notes  were  due.  The  object  of  the 
sale  was  to  sell  the  land  and  distribute 
the  proceeds.  It  was  at  his  instance 
that  the  judgment  of  sale  was  rendered, 
and  the  chancellor  had  jurisdiction  of 
the  parties  until  this  money  was  paid 


W.  Rep.  679,  wherein  the  court  said:    and  deed  executed." 
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MERITS  OR  DEFENSE,  vol.  i,  p.  3^4;  VERIFICATION, 


JURISDICTION. 

By  John  Lbhman4 

t  Bittuntioif  Aim  ITATimiB,  1 16. 

1.  Definition^  ii6. 

2.  Distinction  Between  Power  4nd  jurisdiction^  up. 

3.  Distinction   Between    Error  of  yudgmeni  ana   Want  of 

jurisdiction^  119. 

U  Elements  AKB  AcdtrteitiOE  Ol'  Jtr&idDiCTion,  120. 

1.  In  General^  120. 

2.  Elements  of  jurisdiction  —  Subject-matter  and  Person^  I2i, 

3.  Constitutional  and  Statutory  Creation^  122. 

4.  Enlargement  of  jurisdiction  by  Intendment^  124- 

5.  Partial  jurisdiction,  124. 

6.  After-acquired  yurisdiction,  125. 

7.  jurisdiction  by  Consent^  125. 

a.  Extent  of  the  Rule  Against,  125. 

b.  Exception — After  Exhaustion  of  Power ^  129. 

8.  Effect  of  Pleadings,  1 29. 

9.  Matters,  Not  in  Issue,  131. 

10.  jurisdiction  Dependent  upon  Amount  in  Controversy^  132. 

lU  Tebbitobial  Jitbibdictiov,  134. 

1.  Restriction  of  Sovereign  Power ^  134. 

2.  Local  and  Transitory  Actions,  134. 

a.  Crimes  and  PencUties,  134. 

b.  jurisdiction  in  Rem,  135. 

c.  Rights  in  Real  Property,  135. 

^-  yudgments  or  Decrees  Operative  Against  the  Person, 
136. 

e,  yurisdiction  of  the  Person  in  Transitory  Actions,  137. 
/.  Remedy  Affected  by  Conflict  of  Laws,  139. 
g.  Enforcement  of  Right  by  Comity,  140. 

3.  Nonresidents  — Person  or  Property   Within  yurisdiction, 

143- 

4.  Nonresident  Personally  Within  the  yurisdiction,  145. 
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5.  Proceedings  in  Rem^  145. 

a.  Property  Within  Territorial  Limits^  145. 

b.  Necessity  of  Seizure^  146. 

c.  Notice^  146. 

6.  ^Jurisdiction  Over  Foreign  Corporations^  147. 

IV.  COVCITEBEVT  AHD  EXCItTSIYS  JXTSISBIOtlOV,  1 50. 

1.  Construction  of  Grants  150. 

2.  Exclusive  Right  of  Court  First  Acquiring  yurisdiction^  151. 

T.  OsHSSAL,  LniTBD,  AHD  Dttbbiob  Jitbisdictiov,  155. 

1.  Grant  of  Power  to  Inferior  Courts —  Construction^  155. 

2.  Distinction  Between   Courts  of  General  and  of  Inferior 

jurisdiction^  157. 

TI   SSTEVTIOV  OF  JlTBISDICTIOV  POB  COXPUBTS  BEUEP,  1 62. 

1.  Statement  of  the  Rule ^  162. 

2.  Effect  of  Character  of  Subject  to  Be  Adjudicated^  164. 

Vn.  JlTBIBDICTIOir  Fbattbulevtlt  Acquibbd,  166. 

1.  Fictitious  Issues  and  Collusion  of  Parties^  166. 

2.  Fraudulent  Statement  of  Cause  of  Action^  168. 

3.  Fraudulent  Use  of  Process^  169. 

Tin.  DlYESTITUBE  OF  JUBIBDICTIOV,    I70. 

1.  Divestiture  by  Implication^  170. 

2.  Effect  of  Subsequent  Events^  171. 

3.  By  Repeal  of  Statute y  172. 

4.  Division  of  County y  172. 

IX.  Oehebal  Rule  of  Pbesukptiovs  as  to  Jitbibdictiov,  173. 

1.  Courts  of  General  Jurisdiction^  173. 

a.  Statement  of  the  Rule^  173. 

b.  Restriction  to  Silent  Record^  174. 

c.  Courts  of  General  jurisdiction  Exercising   Special 

Power  y  176. 

2.  Courts  of  Inferior  jurisdiction^  176. 

3.  Pleading  jurisdictional  Facts  —  Same  Distinctions y  177. 

Z.  Qbjbctiovb  to  JimisDicTiov,  179. 

1.  Effect  of  Want  of  ^Jurisdiction  in  General,  179. 

2.  Objections  in  the  Action  or  Suit,  180. 

a.  Original  Right  and  Duty  to  Decide,  180. 

b.  Nature  of  Plea y  181. 

c.  Jurisdiction  of   the    Person  —  Manner  of  Raising 

Objection  y  182. 
</.  Jurisdiction  of  the  Subject-matter y  186. 

(i^  Manner  of  Raising  Objection  Generally,  186. 
(2)  Jurisdiction  of  Court  of  General  Jurisdiction 
in  Particular  Case,  187. 
e.  Motion  to  Set  Aside  Judgment,  188. 
f.  Effect  of  Failure  to  Raise  Objection,  188. 

(i)  Jurisdiction  of  the  Subject-matter,  188. 
CO  J^f^sdiction  of  the  Person,  191. 
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g.  Chancery  jurisdiction^  193. 

(i^  Equity  upon  the  Face  of  the  Billy  193. 

(2)  Matters  Beneath  the  Dignity  of  the  Courts  196. 

3.  Collaieral  Impeachment  of  Judgments^  196. 

a.  The  General  Rule  Against ^  196. 

b.  Errors  of  judgment  or  Irregularity ^  197. 

c.  Courts  of  Limited  and  Inferior  jurisdiction^  201. 

d.  Exception  in  Favor  of  Strangers,  202 . 

e.  Fraud,  203. 

4.  Conclusiveness  of  Presumption  of  jurisdiction,  204. 

a.  In  General,  204. 

b.  Inferior  Courts,  204. 

c.  Domestic  judgments  of  Courts  of  General  jurisdic- 

tion, 205. 

d.  Finding  of  yurisdictional  Facts,  211. 

e.  On  Direct  Attack,  215. 

S-  Judgments  of  Sister  States  and  Foreign  yuc^ments,  216. 

a.  Impeachment  for  Want  of  Jurisdiction,  216. 

b.  Conclusiveness  upon  Matters  Litigated,  220. 
i)  On  the  Merits,  220. 
2)  Jurisdictional  Facts,  221. 

CROSS-REFERENCES. 


i 


For  Questions  of  Jurisdiction  in  Particular  Matters,  see  specific  titles 
throughout  this  work. 

Amount  in  Controversy,  see  article  AMOUNT  IN  CONTRO- 
VERSY, vol.  I,  p.  702. 

Another  Suit  Pending,  see  article  ANOTHER  SUIT  PEND- 
ING, vol.  I,  p.  750. 

Appearance,  see  article  APPEARANCES,  vol.  2,  p.  588. 

Appellate  Jurisdiction,  see  article  APPEALS,  vol.  2,  p.  i. 

Certiorari  to  Reach  Jurisdictional  Defects,  see  article  CER- 
TIORARI, vol.  4,  p.  90  et  seq. 

Removal  of  Causes,  see  article  REMOVAL  OF  CAUSES, 

Service  of  Process  and  Publication,  see  articles  SERVICE  OF 
PROCESS;  PUBLICATION, 

Terms  of  Court,  see  Sirticle  TERMS  OF  COURT, 

Venue,  see  article  VENUE, 

Writ  of  Prohibition,  see  article  PROHIBITION. 

United  States  Courts,  see  article  UNITED  STATES  COURTS. 

I.  Definition    and   Hatttse  —  1.  Definition  —  Jndioiai  Power.— 

Where  power  is  conferred  on  a  court  of  justice  to  be  exercised  by 
it  as  a  court,  in  the  manner  and  with  the  formalities  used  in  its 
ordinary  proceedings,  the  action  of  such  court  is  to  be  regarded 
as  judicial,  irrespective  of  the  original  nature  of  the  power.* 
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By  Jnriidietion  is  meant  the  power  conferred  by  law  upon  a  court 
or  judicial  officer  to  hear  and  determine  the  matter  in  controversy 
between  litigating  parties,*  and  to  decide  whether  that  state  of 
facts  exists  which  confers  jurisdiction,  as  well  as  all  other  matters 
which  arise  in  the  case  legitimately  before  the  court.*  Jurisdic- 
tion embraces  the  power  to  carry  the  judgment  of  the  court  into 
effect,  as  the  judgment  or  decree  is  the  end  for  which  jurisdiction 
is  exercised,  and  it  is  only  through  the  judgment  and  its  execu- 
tion that  the  power  of  the  court  is  made  efficacious.'     In  order 

Eng.  Encyc.  of  Law  (2d  cd.),  vol.  6,  Vermont.  —  Perry  v,   Morse,    57  Vt. 

p.  1053.  title  Constitutional  Law.  509;  State  v.  Wakefield,  60  Vt.  618. 

1.  Alabama.  —  Lamar  v,  GunCer,  39  Wisconsin.  —  Wanzer  v.  Howland,  10 

Ala.   324;    Wighcman  v,   Karsner,   20  Wis.  8. 

Ala.  446.  United  States.  —  U.  S.  v.  Arredondo, 

Arkansas.  —  Ex  p.  Woods,    3    Ark.  6  Pet.  (U.   S.)   691 ;    Rhode  Island  v, 

537;  Trammell  v.  Russellville,  34  Ark.  Massachusetts,  12  Pet.  (IJ.  S.)  657. 

105.  8oope  of  Bight  to  Bender  Judgment.  — 

California.  —  Sherer  v.  Superior  Ct.,  The  right  of  every  court  to  render  judg- 

96  Gal.  653;  Central   Pac.    R.   Co.   v.  ment  is  co-extensive  with  its  authority 

Placer  County,  43  Cal.  365 ;  Altschul  z^.  to  inquire   into  the  facts.     Feusier  v. 

Doyle,  55  Cal.  633;  Ex  p.  Bennett,  44  Lammon,  6  Nev.  209. 

Cal.  84.  2.  Evans  v.   Percifull,    5    Ark.  424; 

Colorado.  —  Bassick     Min.     Co.     v.  Jackson  v.  Smith,  120  Ind.  520;  Babb 

Schoolfield,  10  Colo.  46.  v.  Bruere,  23  Mo.  App.  604;  Hopkins 

Connecticut.  —  Sanford     v.    Sanford,  z^.  Com.,  3  Met.  (Mass.)  462;  Wanzer  zr. 

28  Conn.  15.  Howland,  10  Wis.  8. 

Delaware.  -^  Lewis  v.  Hazel,  4  Harr.  Ezoeptionfl  in  Partionlar  Cases.  —  This 

(Del.)  470.  rule  is  subject  to  such  exceptions  as 

Illinois.  —  Kirk  v.   Vonberg,  34   111.  may  arise  under  a  local  law,  as,  for 

440:  Fleischman  v.  Walker,  91  111.  318;  example,  in  an  action  of  trespass  to 

Kelly  V.  People,  115  111.  583.  real  estate  before  a  justice  of  the  peace, 

Indiana.  —  McGuffey  v.  McClain,  130  if  a  plea  of  title  is  interposed  the  juris. 
Ind.  327;  Lantz  v.  Mafitett,  102  Ind.  28;  diction  of  the  justice  is  arrested,  and 
Quarl  V.  Abbett,  102  Ind.  239;  Smurr  any  judgment  rendered  by  him  there- 
in. State,  105  Ind.  127;  Spencer  v.  Mc-  after  except  of  nonsuit  is  void.  Morse 
Gonagle,  107  Ind.  410;  Robertson  v.  v.  Presby,  25  N.  H.  304;  Pritchard  v. 
State,  109  Ind.  81;  Ellison  v.  State,  125  Atkinson,  4  N.  H.  291. 
Ind.  496;  Nesbitz/.  Miller,  125  Ind.  109;  Jnrisdiotion  Is  Either  Exhausted  or 
Clay  County  v.  Markle,  46  Ind.  96;  Betained,  and  can  never  properly  be  said 
Worthington  v.  Dunkin,  41  Ind.  515.  to  be  in  a  state  whereitis  jMjr/^W^^and 

Maine.  —  Merrill  v.  Curtis,  57  Me.  can  be  revived.  The  exercise  of  it  by 
152;  Adams  r.  Macfarlane,  65  Me.  143;  the  court  possessing  it  may  be,  and 
Emery  V.  Legro,  63  Me.  357 ;  McVicker  often  is,  suspended,  but  it  still  con- 
s'. Beedy,  31  Me.  314.  tinues  to  exist,  and  only  awaits  the  de- 

Massachusetts. — Hopkins    v.    Com.,  termination  of  the  court  as  to  when  and 

3  Met.  (Mass.)  462.  how  it  shall  be  called  into  action.     San 

Missouri,  —  Babb  v.  Bruere,  23  Mo.  ford  v.  Sanford,  28  Conn.  15. 

App.  604.  '     8.  Ex  p.  Woods,  3  Ark.  537;  Kirk  v. 

Nebraska.  —  Johnson  z'.  Jones,  2  Neb.  Vonberg.   34   111.   440;    Fleischman   v. 

135.  Walker,  91   111.  318;  Kelly   v.  People, 

A'ifw/.fri^y.  —  Munday  V.  Vail,  34  N.  115  111.  583;  Merrill  v.  Curtis,  57  Me. 

J-  L.  422.  152;  Withers  v.  Patterson,  27  Tex.  491. 

New  York.  —  Hunt  v.  Hunt,  72  N.  Y.  **  A  la  w  which  restricts  their  power  to 

217-  render  a  judgment  is  therefore  a  limita- 

Texas.  —  Brownsville    v.    Basse,  43  tion  upon  the  exercise  of  their  jurisdic- 

Tcx.    441;    Withers  v.    Patterson,   27  tion;  and  a  law  which  destroys  or  im- 

Tex.  491;  Stewart  t'.  Anderson,  70  Tex.  pairs  the  effect  which  their  judgments 

5^*  without  such  law  would  have  is  equally 
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that  jurisdiction  may  be  exercised,  there  must  be  a  case  legally 

before  the  court,*  and  a  hearing  as  well  a&a  determination. • 

Term  tTied  Indatarmiiuitelj.  —  It  has  been  said  that  there  is  perhaps 
no  word  in  legal  terminology  so  frequently  used  as  the  word 
"  jurisdiction,"  so  capable  of  use  in  a  general  and  vague  sense, 
and  which  is  used  so  often,  by  men  learned  in  the  law^  without  a 
due  regard  to  precision  in  its  application.* 

»o.*'     Fordyce  v.  Beecher,  2  Tex.  Civ.  Cal.   98;    Gladhill,    Petitioner,  8  Met. 

App.  29.  (Mass.)  168;  U.  S.  V,  Power,  i4Blatchf. 

1.  Hatch     V.     Allen,     27     Me.     85;  (U.  S.)  223.     And  on  the  other  hand  a 

Holmes  v,  Hull,  48   Iowa  177;   Ex  p,  court  without  a  clerk  has  been  held  to 

Cohen,  6  Cal.  318.    See  also  infra,  VII.  be  out  of  this  class.     State  v.  Whitte- 

\.  Fictitious  Issues  and  Collusion  of  Par •  more,   50  N.   H.   245;  Ex  p.   Crcgg,  2 

ties.  Curt.  (U.  S.)  98. 

8.  Altschul  V.  Polack,  55  Cal.  641.  /«'»«//«« j<J*V/*V«  inhibits  the  exercise 

In  Ex  p.  Bennett,  44  Cal.  84,  it  was  of  appellate  jurisdiction  by  any  other 
said  that  jurisdiction  was  in  truth  the  court.  Lampson  v.  Piatt,  i  Iowa  556. 
power  to  hear  without  determining,  or  Within  tke  Jurisdiction  means,  in  one 
to  determine  without  hearing,  but  in  sense,  within  the  judicial  cognizance, 
that  case  the  question  was  decided  or  within  the  capacity  of  the  court  to 
rather  as  resting  upon  the  proposition  determine  the  merits  of  the  dispute  or 
that  as  a  general  principle  the  hearing  controversy  and  to  grant  the  relief 
of  proof,  the  argument  of  counsel,  or,  asked.  Rosenbaum  v,  Bauer,  120  U. 
in  other  words,  the  trial  had  or  the  ab-  S.  450;  In  re  Stupp,  11  Blatchf.  (U.  S.) 
sence  of  any  trial,  neither  confer  juris-  124.  Or  it  ma^  mean  within  the  state, 
diction  in  the  first  instance  nor  take  it  Stevens  v,  Irwm,  12  Cal.  306,  thus  con- 
away  after  it  has  once  fully  attached;  struing  the  rule  of  law  that  the  execu- 
while  in  Altschul  v.  Polack,  55  Cal.  641,  tion  of  an  instrument  must  be  proved 
the  question  involved  was  whether  a  by  subscribing  witnesses  if  they  are 
recovery  in  a  former  suit  could  be  within  the  jurisdiction  of  the  court. 
pleaded  in  bar  against  a  party  who  had  Under  the  English  Judicature  Act, 
not  been  permitted  to  defend  therein,  1875,  schedule  i,  order  11,  providing 
and  as  to  whom  the  said  former  action  that  *'  service  out  of  the  jurisdiction  of 
had  been  dismissed.  a  writ  of  summons  or  notice  of  a  writ 

8.  -P^r  Miller,  J.,  in  Watson  r/.  Jones,  of  summons  may   be   allowed   by  the 

13  Wall.  (U.  S.)  732.     See  also  to  the  court  or  a   judge  whenever    •    ♦     • 

same   point  Withers   v.  Patterson,    27  any  act    •    ♦    *    for  which  damages 

Tex.  495.  are     sought     to     be    recovered     was 

Goiuitniotion     of    PhntMi  —  Original  »    ♦    •    done    »     ♦     »     within    the 

Jurisdiction, — Jurisdiction     is    called  jurisdiction,"    it    was    held    that    the 

original  because  it  begins  with  its  con-  words'*  within  the  jurisdiction  '*  meant 

stitution  and  does  not  attach  after  the  within  the  territorial  jurisdiction.     In 

happening  of  some  event  or  fact  which  re  Smith,  L.  R.  i  Prob.  300. 
calls   its   power   into   being.     Root  v.         Out  of  the  Jurisdiction. — By  the  Act 

McFerrin,  37  Miss.  48.  of  Congress  of  April   30,  1790.  c.  36, 

Competent  Jurisdiction  has  been  con-  §  8,  the  United  States  courts  were  given 

strued  to  mean  the  jurisdiction  of  the  jurisdiction  to  try  and  punish  certain 

person  as  well  as  of  the  subject-matter,  crimes  when   committed  "out  of  the 

Babbitt  v.  Doe,  4  Ind.  355.  jurisdiction   of  any   particular  state.*' 

Common-law  Jurisdiction.  —  Under  the  These  words  have  been  defined  to  mean 

U.    S.    Rev.   Stat.,   §   2165,    providing  out  of  the  jurisdiction  of  any  particular 

that  an  alien  may  be  admitted  to  be  a  state  of  the  Union,  and  not  out  of  the 

citizen  of  the  United  States  by  "  a  court  jurisdiction  of  any  state,  foreign  or  do- 

of  record  of  any  of  the  states  having  mestic.     U.  S.    v.  Furlong,   5  Wheat, 

common -law  jurisdiction  and  a  seal  and  (U.  S.)  184. 

clerk,"  it  has  been  held  that  various        '*  A  witness  out  of  the  jurisdiction," 

courts  being  courts  of  record  and  hav-  under  the  Code  of  Civil  Procedure  of 

ing  a  seal  and  clerk  have  common-law  California,    making  provision    for  the 

jurisdiction.      Matter    of    Conner,    39  admission  of  the  testimony  of  a  witness 
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&  Distiiletion  Between  Power  and  jHrisdiction.  —  PoWer  may 
exist  although  It  be  not  proper  to  exercise  it.  Thus  although 
the  decrees  of  a  court  of  equity  might  not  be  vbid  for  want  of 
jurisdiction,  yet  it  is  not  always  proper  for  the  court  to  exercise 
its  jurisdiction  when  its  aid  is  invoked.^ 

&  Diitinotioil  Between  Error  of  Judgment  &nd  Want  of  Jnriidio- 
tldn.  —  The  boundary  between  an  error  of  judgment  and  the 
usurpation  of  power  is  this  :  the  former  is  reversible  by  an  appel- 
late court  within  a  certain  fixed  time,  and  is  therefore  only  void- 
able, while  the  latter  is  an  absolute  nullity,*  and  when  jurisdiction 

on  a  former  trial,  means  without  the  diction  of  the  person  iii  the  coilhty  in 

state  and  so  beyond  the  reach  of  any  which  the  offense  was  committed,  and 

process  of  the  courts  of  the  state  of  not  the  subject-matter  of  the  offense, 

California    to    compel    his  testimony.  "  for  it  must  be  conceded   that  each 

Meyer  v.  Roth,  51  Cal.  582.  couilty  in  the  stat^  has  equal  and  like 

Any  Other  Jurisdiction,  —  The  expres-  jurisdiction  as  to  the  subject-matter  of 

sion,  "  any  other  jurisdiction,"  as  used  all  crimes  and  offenses."     State  v.  Her- 

in  a  statute    relating  to   the    compe-  ring,  (Ind.  App.  1897)48  N.  E.  Rep.  599. 

tency  of  witnesses,  disabling,  among  1.  Scott    v.    Whitlow,    20    III.    312, 

others,  such  as  "have  been  or  may  be  wherein  the  court  ^aid:  "  In  this  casb, 

convicted  of  felony  in  this  state  or  in  although  the  court  had  power  to  make 

any  other  jurisdiction,"  applies  to  the  the  decree  it  did,  we  do  not  think  it  a 

conviction  of  a  felony  in  the  courts  of  proper  exercise  of  its  chancery  powers;" 

a  sister  state.     Pitner  v.  State,  23  Tex.  Williams  v.  Detroit,  ^  Mich.  585.    And 

A  pp.  366.  see  infra^  X.  2.  ^  Chancery  Jurisdiction, 

Jurisdiction  Over  the  Offense,  —  The  In  CurtiSs  v.  Brown,  29  III.  231,  the 

statute  of  7  Geo.  IV.,  c.  64,  S  20,  reme-  court  treats  the  distinction  thus:  '*  In 

dies  in  criminal  cases  the      want  of  a  many  cases  the  question  oi  jurisdiction 

proper  or  perfect  venue,  where  the  court  is  considered  as  distinct  from  that  of 

shall  appear  by  the  indictment    •    *    ♦  power.     We  often  find  the  jurisdiction 

to    have     had    jurisdiction    over    the  denied,   where    the  power  exists  but 

offense."     It  has  been  decided  that  the  ought  not  to  be  exercised,  and  in  this 

word  "  jurisdiction,"  as  used  in  that  sense  is  the  word  jurisdiction  usually 

statute,  means  local  jurisdiction,  and  used     when      applied     to    courts    of 

not  jurisdiction  with  reference  to  the  charicery.     Where  there  is  a  want  of 

nature  of  the  offense  charged.     Reg.  v,  power  the  decree  is  void  collaterally, 

O'Connor,  5  Q.  B.  31,  48  E.  C.  L.  31.  but  where  there  is  said  to  be  a  want  of 

Jurisdiction  of  the  Cause,  —  Under  the  jurisdiction  merely  it  is  only  meant  that 
rule  that  parues  or  witnesses  are  ex-  it  would  be  erroneous  to  exercise  the 
empt  from  service  of  process  when  in  power,  and  the  decree  would  be  re- 
attendance  in  any  matter  pending  be-  versed  on  appeal.  It  means  a  want  of 
fore  a  lawful  tribunal /iazrtif^/Krf>i/>V/r<7ff  equity,  and  not  a  want  of  power."  In 
of  the  cause^  it  was  held  that  a  party  to  commenting  on  this  distinction  the 
a  suit  who  attends  his  counsel  into  an-  Court  of  Appeals  of  New  York,  in 
other  state  for  the  purpose  of  assisting  Bangs  v.  Duckinfield,  18  N.  Y.  592, 
in  taking  depositions  before  a  notary  said:  "  There  are,  I  apprehend,  very 
public  iti  that  state  is  not  exempt  from  few  cases  in  which  that  position  [that 
service  of  process  while  there,  because  the  decree  is  void  for  the  want  of  power] 
the  notarv  could  in  no  Sense  be  said  could  be  affirmed,  in  respect  to  a  court 
to  have  "jurisdiction  of  the  cause."  possessing  general  jurisdiction  in  law 
Greer  v.  Yoiing,  120  111.  184.  and  equity,  on  grounds  relating  to  the 

^^Jurisdiction  "  Meaning  of  the  Person,  subject-matter  of  a  controversy."     See 

—  under  a  provision  that  **  every  per  also  People  v,  McKane,  78  Hun  (N.  Y.) 

soil  committing  an  offense  against  the  154. 

laws  of  this  state  is  liable  to  be  pun-  8.  Exp,  Woods,  3  Ark.  537;  Evarts  v, 
ishcd  therefor  in  the  county  having  the  Percifull,  5  Ark.  424;  Paine  v.  Moore- 
jurisdictlon,"  the  word**  jurisdiction  "  land,  15  Ohio  435;  Voorhees  v.  Jack- 
was  construed  as  referring  to  the  |uris.  son,  10  Pet.  (U.  S.)  474. 
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once  attaches  proceedings  thereafter  in  the  litigation,  though 
erroneous,  cannot  operate  to  divest  it,  but  the  judgment  is  bind- 
ing until  reversed.*  This  principle  has  been  laid  down  in  the 
forcible  expression  that  the  power  to  decide  necessarily  carries 
with  it  the  power  to  decide  wrongly  as  well  as  rightly,*  and  is 
subject  to  the  qualification  that  the  court  can  render  only  such 
judgment  as  does  not  transcend  in  extent  or  character  the  law 
which  is  applicable  to  that  class  of  cases.' 

n.  Elexevts  akd  AcQirisiTiov  OP  JmuBDiCTioN  —  1.  In  General 

—  Every  power  exercised  by  any  court  must  be  found  in  and 
derived  from  the  law  of  the. land,  and  be  exercised  in  the  mode 
and  manner  prescribed  by  that  law.*  If  the  court  cannot  try  the 
question  except  under  particular  conditions  or  when  approached 
in  a  particular  way,  the  law  withholds  jurisdiction  unless  such 
conditions  exist  or  the  court  is  approached  in  the  manner  pro- 
vided, and  consent  will  not  avail  to  change  the  provisions  of  the 
law  in  this  regard.* 

1.  See  infra^  X.  3.  Collateral  Impeach-  Length  of  Time  will  not  confer  juris- 
ment  of  Judgments.  diction  or  make  that  good  which  was 

2.  Nicklin  v,  Hobin,  13  Oregon  406;  void.  Titus  v,  Latimer,  5  Tex.  435; 
Onondaga  County  v,  Briggs,  2  Den.  Foreman  v.  Carter,  9  Kan.  679;  Van 
(N.  Y.)  34;  Davis  zr.  Packard,  10  Wend.  Loon  v.  Lyons,  61  N.  Y.  22.  But  com- 
(N.  Y.)  71.  pare  Boone  v.  Shackleford,  66  Mo.  493. 

8.  Windsor?/.  McVeigh,  93  U.  S.  274;  Inherent     Power. — In     Holmes     v, 

Nielsen,     Petitioner,    131    U.    S.    176;  Buckner,  67  Tex.   107,  it  is  said  that 

Seamster  v,    Blackstock,   83  Va.   232.  there  is  no  such  thing  as  inherent  power 

See  also  infra^  X.  3.  b.  Errors  of  Judg-  of  a  court  if  by  that  is  meant  a  power 

ment  or  Irregularity,  which  the  court  may  exercise  without  a 

4.  California. — Belcher  v.  Chambers,  law  authorizing  it. 

53  Cal.  642.  In  Louisiana  it  was  said  that  jurisdic- 

Colorado.  —  Bossick     Min.     Co.     v.  tion  denied  or  not  granted  by  the  con- 

Schoolfield,  10  Colo.  46.  stitution,  could  not  be  exercised  by  the 

Georgia.  —  Gray  v.  McNeal,  12  Ga.  courts  of  that  state,   even   though   it 

424.  might  result  from  the  want  of  power 

Louisiana.  —  State  v.  Heard,  45  La.  that  the  obligation  of  a  contract  could 

Ann.  680.  not  be  enforced.     McNealy  v.  Gregory, 

Missouri.  — State  v.  St.  Louis,  i  Mo.  13  Fla.  417. 

App.  503;  Overton  v.  Johnson,  17  Mo.  On  the  other  hand,  jurisdiction  given 

442.  by  the  constitution  is  said  to  exist  as  an 

Montana.  —  Territory   v.  Flowers,   2  inherent  power.     Swift  v.  Wayne  Cir- 

Mont.  531.  cuit  Judges,  64  Mich.  4S4  [citing  Thomp- 

Nevada,  —  Paul  v,  Armstrong,  i  Nev.  son  v.   School   Dist.    Number  Six,   25 

82.  Mich.  483;    Taylor  v.  St.  Clair  Circuit 

Rhode  Island.  — State  v.  Wilbor,  i  R.  Judge,  32  Mich.  95;  Merrick  v.  Town- 

I.  199.  ship  Board,  41  Mich.  631;    Wilson  v. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Raw-  Bartholomew,  45  Mich.  41].  And  courts 

lins,  80  Tex.  579;  Withers  v.  Patterson,  having  common-law  jurisdiction  have 

27  Tex.  495.  been  said  to  have  jurisdiction  of  all 

United  States.  —  Pcnnoyer  v,  Neflf,  95  cases  cognizable  by  any  of  the  English 

U.  S.  714;  Windsor  v.  McVeigh,  93  U.  courts    of    common   law.       Barrell  v. 

S.  274.  Benjamin,  15  Mass.  354. 

See  also  II.  7.  Jurisdiction  by  Consent.  6.  Edmiston  v.  Edmiston,  2  Ohio  252; 

The  State  Conrts  derive  their  jurisdic-  Vail  v.  Ely,  Wright  (Ohio)  518;  Matter 

tion  from  state  law,  not  from  the  laws  of  Gregory,  13  Misc.  Rep.  (N.  Y.  Surro- 

of  the  United  States.     Adams  v.  Dau-  gate  Ct.)  363,  25  Civ.  Pro.  Rep.  (N.  Y.) 

nis,  29  La.  Ann.  319.  71.  See  also  article  Appeals,  vol.  2,  p.  i. 

130         '  Volume  XII. 


SlMBaati  and  Aflqnirition       JURISDICTION.  of  Jnriidietion. 

8.  Elements  of  Jnrifldiotion  —  Subject-matter  and  Person. — The 

elements  of  this  jurisdiction  are  twofold :  first,  of  the  subject- 
matter  adjudged;  and  second,  of  the  parties  whose  rights  are 
aflfected  by  such  judgment  or  decree.  The  former  of  these  the 
court  acquires  by  the  act  of  its  creation,  and  possesses  inherently 
by  its  constitution ;  *  the  latter  it  acquires  by  its  own  acts  through 
the  medium  of  its  process  and  its  officers.* 

1.  Lamar  v.  Commissioners'  Ct.,  21  Indiana.  —  Packard   v.  Mendenhall, 

Ala.   772;    Galveston,  etc.,   R.   Co.  v,  42  Ind.  598;  Mitchell  v.  Gray,  18  Ind. 

McTiegue,    i    Tex.   App.    Civ.    Cas.,  123;  Hawkins  v,  Hawkins,  28  Ind.  66; 

§  457;    Fithian   «/.  Monks,  43  Mo.  502;  Wells  County  v.  Fahlor,  132  Ind.  427; 

Cooper  V.  Reynolds,  10  Wall.  (U.  S.)3I9.  Nicholson  v,  Stephens,  47  Ind.  186. 

Jnrifdietion  of  the  Sabjeot-matter  is  the  Kansas.  —  McNeill  v.  Edie,  24  Kan. 

court's  jurisdiction  of  the   cases  of  a  108. 

general  class  to  which  any  particular  Maryland,  —  Dorsey  v.  Garey,  30  Md. 

case  and  the  relief  sought  therein  may  489. 

belong.      Jackson  v.  Smith,   120   Ind.  Massachusetts. — Elliot  v.  McCormick, 

522;    State  V.  Wolever,   127  Ind.  315;  144  Mass.  10;   Martin  z/.  Kittredge,  144 

Chicago,  etc.,  R.  Co.  «/.  Sutton,  130  Ind.  Mass.    13,  note;    Hall   v.  Staples,   i66 

415;  McCoy  V.  Able,  131  Ind.  420;  Mc-  Mass.  399;  Brown  v.  Webber,  6  Cush. 

Guffey  V.  McClain,  130  Ind.  327;  Yates  (Mass.)  564. 

V.  Lansing,  5  Johns.  (N.  Y.)282;.  Lange  Michigan. — Montgomery  v.  Henry, 

V.  Benedict,  73  N.   Y.   12;  Galveston,  10   Mich.    19;    Perkins  v.   Perkins,   16 

etc.,  R.  Co.  V.  McTiegue,  i  Tex.  App.  Mich.  162;  Willard  v.  Fralick,  31  Mich. 

Civ.  Cas.,  §  457;  Munday  v.  Vail,  34  431;  Ehlers  v.  Stoeckle,  37  Mich.  260; 

N.  J.  L.  422;  Fithian  v.  Monks,  43  Mo.  Jewettv.  Morris,  41  Mich.  689;  Watson 

502.  V.  Hinchman,  41  Mich.   716;  Austin  v. 

The  power  to  render  the  decree  or  Curtis,  41  Mich.  723;  Noyes  v.  Hillier, 

judgment  which  the  court  may  under-  65    Mich.    636;    Buck    v.   Sherman,   2 

take  to  make  in  the  particular  cause  Dougl.  (Mich.)  176;  Clark  v.  Holmes, 

depends  upon  the  nature  and  extent  of  i  Dougl.  (Mich.)  390;  Durfeez^.  Abbott, 

the  authority  vested  in  it  by  law  in  re-  50  Mich.   279;     Hilton   v.   Briggs,    54 

gard  to  the  subject-matter  of  the  cause.  Mich.    265;    Hamilton   v.    Rogers,    67 

Cooper  V.  Reynolds,  lo  Wall.  (U.  S.)  Mich.  135. 

319.  Mississippi.  —  Brown       v.       Levee 

8.  Jvriidiotioii  of  the  Penon  of  the  de-  Com'rs,  50  Miss.  468;  Exp.  Heyfron,  7 

fendant  can  only  be  acquired  as  a  gen-  How.  (Miss.)  127;  Prentiss  v.  Mellen,  i 

cral  rule  by  the  service  of  process  upon  Smed.  &  M.  (Miss.)  521;    Zecharie  z'. 

him,  or  by  his  voluntary  appearance.  Bowers,   i  Smed.  &  M.  (Miss.)  584,  3 

See,  in  general,  articles  Appearances,  Smed.    &    M.   (Miss.)    641;     Enos    v. 

vol.  2,  p.  588;  Service  OF  Process;  and  Smith,  7  Smed.  &  M.  (Miss.)  85;  Gwin 

see  the  following  cases  supporting  this  v.  McCarroll,  i  Smed.  &  M.  (Miss.)  351; 

proposition:  Jenkins  v.  State,  33  Miss.  382. 

Alabama,  —  McCurry  v.  Hooper,   12  Missouri.  —  Slate  v.  St.  Louis,  i  Mo. 

Ala.  823;  Eslava  v.   Lepretre,  21  Ala.  App.   503;    Fithian  v.   Monks,  43  Mo. 

504;    Brown  p.   Wheeler,  3  Ala.  287;  502;  Latimer  v.  Union  Pac.  R.  Co.,  43 

Kirkmansv.  Harkins,  I  Port.  (Ala.)  22;  Mo.    105;    Jasper    County    v.   Mickey, 

Reid  V.  Jackson,  i  Ala.  207.  (Mo.  1887)  4  S.  W.  Rep.  424;  Hewitt  v. 

Arkansas. — McKnight    v.  Smith,   5  Weatherby,    57   Mo.   276;     Stamps    v. 

Ark.  409;  Pelham  v.  Page,  6  Ark.  148;  Bridwell,  57  Mo.  22;  Lenox  v.  Clarke, 

iordan  v.  Jennings,  7  Ark.  95;  Hall  v.  52  Mo.  115. 

'owlks,  8  Ark.  176;  Ex  p.  Pile,  9  Ark.  New  Hampshire.  — Whittier  v.  Wen- 

337;    McLain   v.   Taylor,   9  Ark.  362;  dell,  7  N.  H.  257;  Downer  v.  Shaw,  22 

Danley  v.  Rector,  10  Ark.  225.  N.  H.  277;  Wright  v.  Boynton,  37  N. 

California.  —  Whitwell  v.  Barbier,  7  H.  9. 

Cal.  54;  Keybers  f .  McComber,  67  Cal.  New      York. — Griffin     v.     Norton, 

397.  (Buffalo  Super.  Ct.)  5  N.   Y.  St.  Rep. 

G^^ro^.— San  Juan,  etc.,  Min.,  etc.,  812;  Matter  of  Martin,  2  How.  Pr.  N. 

Co.  V.  Fioch,  6  Colo.  214.  S.  (N.  Y.  Supreme  Ct.)  26,  7  Civ.   Pro. 
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3.  Constitutional  and  Statutory  Creation. — The  jurisdictloil  of 
courts  depending  upon  authority  derived  from  the  constitution 
or  statutes  enacted  in  pursuance  of  constitutional  provisions, 
and  the  extent  of  legislative  power  to  confer  jurisdiction,  is  gov- 
erned of  course  in  each  state  by  the  character  of  the  constitu- 
tional organization  of  the  courts  therein.*  If  the  constitution  in 
express  terms  creates  a  jurisdiction,  the  legislature  can  alter  it 
only  in  the  manner  prescribed  by  the  constitution  itself,*  but  the 
mere  enlargement  of  the  jurisdiction  conferred  by  the  con- 
stitution is  not  an  unauthorized  alteration.'  The  power  to 
establish  courts  may,  however,  be  expressly  conferred  upon  the 

Rep.  (N.  Y.)  3gg;  Decker  v.  Kitchen,  26  of  the  power  and  prerogative  of  the  leg- 
Hun  (N.  Y.)  173;  Fenton  v.  Garlick,  8  islature.  People  v.  Porter,  90  N.  Y.  72. 
Johns.  (N.Y.)  194:  Bulkleyz/.  Bulkley,  Bight  of  tegiilatnre  to  AbolialL.— 
6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  307.  When  the  legislature  may  create  an  in- 

North    Carolina.  —  North     Carolina  ferior  court  it  may  also  abolish  such  a 

University  v,  Lassiter,  83  N.  Car.  41.  court  created  by  it.     Perkins  t/.  Corbin, 

Oregon.  —  Woodward    v.   Baker,    10  45  Ala.  104. 

Oregon  493.  2.  Canby   v.    Hartzell,    167  111.  628; 

Texas. — Galveston,    etc.,  R.  Co.  v.  State  v.  Vallins,  (Mo.   1897)  41  S.  W. 

McTiegue,  iTex.  App.  Civ.  Cas.,§457:  Rep.  887;  Harris  v.  Vanderveer,  21  N. 

Witt  V.  Kaufman,  25  Tex.  Supp.  384;  J.  Eq.  424;  People  v.  Nichols,  79  N.  Y. 

Tulanez/.  McKee,  10  Tex.  335;  Glass  v.  582;  De  Hart  v.  Hatch,  3  Hun  (N.  Y.) 

Smith,  66  Tex.  548.  375;  Story  v.  New  York  El.  R.  Co.,  3 

Vermont. — Gilman  v.  Thompson,  11  Abb.  N.  Cas.  (N.  Y.  C.  Pi.)  478;  State 

Vt.  643;  Newton  v.  Adams,  4  Vt.  444;  v.  Mace,  5  Md.  347;  Hicks  v.  Bell,  3 

State  V.  Wakefield,  60  Vt.  618;  Carleton  Cal.   219;    Zander  v.  Coe,  5  Cal.  230; 

V.  Taylor,  50  Vt.  220;  Vaughn  v.  Cong-  Caulfield  v.  Stevens,  28  Cal.  118.     For 

don,  56  Vt.  Ill;    Clark  v.  Freeman,  5  constitutional   authority    of    appellate 

Vt.  122.  courts,    see    article  Appeals,    vol.    2, 

Virginia. — Blanton    v.   Carroll,   86  p.  i.     For  constitutional  law  touching 

Va.  539.  powers  of  legislature  over  jurisdiction 

United  States.  —  Cooper  v.  Reynolds,  of  courts,   see   the   title   Constitutional 

10  Wall.  (U.  S.)  319.  Law,  Am.  and  Eng.  Encyc.  of  Law  (2d 

England.  —  Ferguson   v.    Mahon,   11  ed.),  vol.  6,  p.  882. 

Ad.  or  E).  179,  39  E.  C.  L.  38;  Ex  p.  Where  the  constitution  marks  out  a 

Kinning,  4  C.  B.  525,  56  E.  C.  L.  525.  complete  judicial  system,  and  defines 

A  judgment  rendered  without  juris-  the  province  of  each  court  and  the  re- 
diction  of  the  person  being  absolutely  lation  of  the  courts  to  each  other,  the 
void  is  no  bar  to  another  action  upon  system  cannot  be  changed  by  the  legis- 
the  same  cause  of  action,  and  there-  lature  without  authority  from  the  con- 
fore,  when  the  execution  of  such  a  void  stitution  itself.  Ex  p.  Towles,  48  Tex. 
judgment    is    perpetually  enjoined  in  413. 

an  action  brought  for  that  purpose,  the  8.  Harris  v.  Vanderveer,  21  N.  J.  Eq. 

void  judgment  cannot  be  set  up  in  bar  424. 

of  a  subsequent  action.     Packard   v.  In    Hunt    v.    Potter,    58   Miss.   106, 

Mendenhall,  42  Ind.  599.  George,  J.,  after  pointing  out  the  diflfi- 

1.  Power  of  Legislature  in  Absence  of  culty  in  drawing  a  line  which  would 

Constitutional    Sestriotion.  —  It    is    an  exactly  define  in  all  cases  what  new 

axiom  that  the  legislature  of  a  state,  powers  may  or  may  not  be  conferred 

as   the   representative   of    the   people,  by  statute  consistently  with  the  consti- 

retains  power  over  all  subjects  of  legis-  tution  of  the   state,   mentioned  plain 

lation  not  taken  away  by  the  constitu-  instances  in  which  the  jurisdiction   if 

tion.     State  v.  Helfrid,  2   Nott  &   M.  attempted  to    be  conferred  would   be 

(S.  Car.)  236.  beyond  the  power  of  the  legislature  to 

The  establishment  of  courts  of  jus-  grant,   such  as  the  power    conferred 

tice,  in  the  absence  of  express  or  im-  upon   a  court  of  chancery  to  try   an 

plied  constitutional  restriction,  is  a  part  action  of  trespass  or  an  indictnient  for 
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l^islature,*  as  well  as  the  power  to  alter  constitutional  pro- 
visions in  certain  matters  of  jurisdiction.'  On  the  other  hand, 
it  is  held  that  the  mere  grant  of  original  jurisdiction  by  the  con- 
stitution to  certain  courts  will  not  prevent  the  legislature  from 
conferring  concurrent  jurisdiction  upon  subordinate  courts,'  and 
this  may  generally  be  done  under  the  provisions  of  the  several 
state  constitutions.* 

murder,  as  well  as  instances  in  which  the  constitution,  and  an  indictment 
new  powers  have  been  conferred  con-  found  in  the  criminal  court  may,  after 
sistently  with  the  constitution  of  the  the  repeal  of  the  statute  creating  the 
state,  such  as  the  power  conferred  upon  criminal  court  and  vesting  it  with  juris- 
courts  of  law  to  entertain  bills  of  dis-  diction,  be  tried  in  the  circuit  court 
covery  in  aid  of  actions  pending  in  having  original  jurisdiction  under  the 
them,  etc.  Referring  to  the  latter  class,  constitution.  Anderson  z/.  Com.,  (Ky. 
he  said  that  if  a  rule  prohibited  the  1887)  3  S.  W.  Rep.  127;  Stapleton  v. 
legislature  from  enacting  laws  confer-  Com.,  (Ky.  1887)  3  S.  W.  Rep.  793. 
ring  new  jurisdictions  on  the  several  8.  B6rs  v.  Preston,  m  U.  S.  252. 
courts  all  these  grants  would  be  uncon-  4.  Perkins  v,  Corbin,  45  Ala.  104; 
stitutional.  He  further  laid  down  the  Scale  v.  Mitchell,  5  Cal.  402;  People 
following  rule  to  sustain  such  grants,  v.  Toal,  (Cal.  1890)  23  Pac.  Rep.  203; 
viz.,  "  that  although  the  particular  Chicago,  etc.,  R.  Co.  v.  Nester,  63 
power  granted  may  never  have  been  Mich.  657;  Covell  v.  Kent  County,  36 
exercised  by  the  court  to  which  the  Mich.  333;  Wood  v.  Adsit,  105  Mich. 
grant  is  made,  and  has  uniformly  been  378;  Hayner  v.  James,  17  N.  Y.  316; 
a  part  of  the  jurisdiction  of  another  Sill  v.  Corning.  15  N.  Y.  297;  Brandon 
court,  yet  if  it  pertains  to  the  matters  v.  Avery,  23  N.  Y.  469;  Heidenheimei 
of  jurisdiction  conferred  by  the  constitu-  v.  Wilson,  31  Barb.  (N.  Y.)  636;  Clep- 
tion  on  the  court  which  is  the  grantee  of  per  v.  State,  4  Tex.  242;  Johnson  v, 
the  power  (as  in  case  of  the  chancery  Happell,  4  Tex.  96;  Shaffee  v.  State, 
court  to  matters  *  of  equity  or  matters  (Wis.  1897)  72  N.  W.  Rep.  888. 
of  testament  and  administration,*  etc.,),  Under  a  constftutional  provision  that 
and  the  power  granted  is  auxiliary  and  "  the  County  Court  shall  have  such 
appropriate  to  the  complete  exercise  of  jurisdiction  in  special  cases  as  the 
the  acknowledged  jurisdiction  of  the  legislature  may  prescribe;  but  shall 
court  as  conferred  by  the  constitution,  have  no  original  civil  jurisdiction  ex- 
then  it  is  within  the  power  of  the  legis-  cept  in  such  special  cases,"  it  was  held 
lature  toconfer  it.*'  See  also  Matter  of  that  the  legislature  could  not,  by  limit- 
Bernstein,  3  Redf.  (N.  Y.)  22;  Matter  ing  the  amount  to  be  recovered  and 
of  Stilwell,  139  N.  Y.  337.  confining  the  jurisdiction  to  cases 
Control  of  Prooednro  Gonristent  with  where  the  parties  sued  resided  in  the 
OoiBtitatioiial  Fowen.  —  The  legislature  county,  convert  the  usual  common-law 
may  prescribe  procedure  by  which  con-  actions,  jurisdiction  over  which  was 
stitutional  jurisdiction  is  to  be  exer-  vested  in  other  courts  by  the  constitu- 
cised  unless  such  regulations  substan-  tion,  into  special  cases  within  the 
tially  impair  the  constitutional  power  meaning  of  the  constitution.  But  a 
of  the  court  and  practically  defeat  its  special  statutory  proceeding  different 
exercise.  Ex p.  Marker,  49  Cal.  465.  from  that  existing  under  the  common- 
1.  State  V.  Helfrid,  2  Nott  &  M.  (S.  law  practice  is  a  special  case  within  the 
Car.)  236.  meaningof  that  term  in  the  constitution. 

8*.  Morrow  v.  State,  (Del.  1897)  37  Doubleday  v.  Heath,  16  N.  Y.  81. 
Atl.  Rep.  43.  Proceedings  Contrary  to  Conrse  of  Corn- 
Revival  of  CoBBtitvtional  Jnriidietion  men  Law.  —  The  provision  of  a  consii- 
Vy  Eepeal  of  Statute.  —  If  by  statute  tution  forbidding  the  creation  of  courts 
jorisdiction  which  is  vested  by  the  con-  proceeding  differently  from  the  course 
stitutlon  of  the  state  in  a  circuit  court  of  the  common  law,  refers  to  courts 
is  conferred  upon  a  criminal  court  exercising  the  usual  jurisdiction  of 
established  by  the  act,  a  subsequent  courts  of  law,  but  proceeding  by  modes 
repeal  of  the  statute  reinvests  the  cir-  unknown  to  the  common  law.  Matter 
cuit  court  with  the  jurisdiction  under  of  Smith,  10  Wend.  (N.  Y.)  449. 
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4.  Enlargement  of  Jorisdiotion  by  Intendment.  —  Courts  estab- 
lished by  the  written  law  are  dependent  for  their  jurisdiction  and 
the  extent  of  their  power  upon  the  law  of  their  creation,  and  can- 
not transcend  its  authority.  Their  power  cannot  be  enlarged  by 
intendment  so  as  to  embrace  objects  not  expressed  in  the  law.*. 

6.  Partial  Jurisdiction.  —  Proceedings  of  a  court  may  be  valid  in 
part  and  void  as  to  the  residue,  as  where  its  action  in  some  part 
is  within  its  jurisdictional  powers,  while  in  other  parts  its  action  is 
without  jurisdiction.* 

Enlargement  of   Jnrisdiction  of  Local  v,  Kent  Circuit  Judge,  37  Mich.  372; 

Conrt.  —  Where  the  constitution  confers  Alexander  r.  Bennett,  60  N.  Y.  204. 
jurisdiction  upon  local  inferior  courts,        1.  Baker  v.   Chisholm,  3  Tex.  157; 

while  the  legislature  may  enlarge  such  Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex.  571; 

jurisdiction  it  may  not  extend  the  ter-  Solon  v.  State,  5  Tex.  App.  301;  Cowan 

ritorial  jurisdiction  of  such  court  be-  v.  Nixon,  28  Tex.  231;    Pearce  v.  Cal- 

yond  that  fixed  by  the  constitution,  houn,  59  Mo.  271;    Ex  p.  Bollman,  4 

Landers  v.  Staten  Island  R.  Co.,  53  N.  Cranch  (U.  S.)  75;  Thatcher  v.  Powell, 

Y.  450;    Rockwell  v,  Raymond,  (Yon-  6  Wheat.  (U.  S.)  119.     See  also  infra^ 

kers  City  Ct.)  5  N.  Y.  Supp.  642.  V.  i.  Grant  of  Power  to  Inferior  Courts 

Similar  jfurisdiction  of  Courts  Pro-  —  Construction, 
vided.  —  Under  an  article  of  a  constitu-        On  the  other  hand,  general  power  in 

tion   providing  for  the  creation  of  a  any  matter  carries  all  power  necessary 

corporation    or    hustings    court    with  for  its  execution.    Jenkins  v.  Simms, 

•*  similar  jurisdiction    which   may  be  45  Md.  532. 

given  by  law  to  circuit  courts  of  this        2.  Wade  v,    Hancock,    76    Va.   620; 

state,"    it   was  held    that    the    words  Gilliland   v.   Sellers,   2   Ohio  St.  223; 

**  similar  jurisdiction  "  did  not  restrict  Matter  of  Dill,  32  Kan.  691;  Whitney 

but  enlarged  the  jurisdiction  of  these  v.  Brunette,  15  Wis.  61;  Atlantic,  etc., 

courts,  and  were  intended  to  elevate  Tel.  Co.  v.  Baltimore,  etc.,  R.  Co..  46 

them  to  the  grade  and  dignity  of  cir-  N.  Y.  Super.  Ct.  398;    Wilkins  v.  Wil- 

cuit  courts,  and  that  therefore  it  was  Hams,    15   Civ.    Pro.   Rep.  (N.  Y.  Su- 

competent  for  the  legislature  to  give  premeCt.)  168;  /«  r^  Bonner,  151  U.S. 

to  such  corporation  courts  jurisdiction  242. 

to  try  cases  of   felony  although   the        fleveiM  CansM  in  Difforent  Conntt.  —  If 

jurisdiction  in  such   cases  was   taken  several  causes  of  action  are  embraced 

away   from    the   circuit  courts.     Cha-  in  different  counts,  a  portion  of  which 

hoon  V.  Com.,  21  Gratt.  (Va.)  822.  are  within  the  jurisdiction  of  the  court 

Abridgment  of  Power  Conferred  by  Con-  and  a  portion  are  not,  the  court  may 

■titntion.  —  But  the  power  to  create  an  try   and   determine   those    which    are 

inferior  court  and  clothe  it  with  juris-  within  its  jurisdiction.     Diblee  ».  Davi- 

diction  concurrent  with  that  exercised  son,  25  111.  486;  Atlantic,  etc.,  Tel.  Co. 

by  a  constitutional  court  cannot  be  ex-  v.    Baltimore,  etc.,   R.  Co.,  46  N.  Y. 

ercised  for  the  purpose  of  depriving  the  Super.  Ct.  398. 

constitutional  court  of  its  general  juris-        Alternative  Prayer  for  Judgment.  —  If 

diction.     Montross  v.  State,  61   Miss,  the  prayer  for  judgment  is  in  the  alter- 

429;    State  Bank  v.  Duncan,  52  Miss,  native,  for  that  of  which  the  court  has 

740;    Heath  v,  Kent  Circuit  Judge,  37  no  jurisdiction  and  for  that  of  which 

Mich.  372;    Brown  v.  Buck,  75  Mich,  the  court  has  jurisdiction,   the  court 

274;  Flynn  v.  Central  R.  Co.,  142  N.  may  render  judgment  for  that  of  which 

Y.  439.  it  has  jurisdiction.     Oger  v.  Daunoy, 

Where  jurisdiction  in  a  certain  cause  7  Martin  N.  S.  (La.)  660. 
has  attached  in  the  court  exercising  its        Effect     of    General     Judgment.  —  In 

jurisdiction  under  (he  constitution,  a  Louisville,  etc.,  R.  Co.  y.  Fox,  loi  Ind. 

removal  of  such  a  cause  to  an  inferior  418,  the    complaint  consisted  of   two 

court  exercising  concurrent  jurisdiction  paragraphs,  one  seeking  to  recover  $35, 

under  a  statute  cannot  be  accomplished  the  value  of  a  heifer,  and  the  other 

consistently     with     the     constitution,  seeking  the  recovery  of  $80,  the  value 

Wood  V.  Adsit,  105  Mich.  378;  Heath  of  a  colt,  killed  by  the  defendant  as 
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6.  After-acquired  Jnrifldiotion.  —  A  court  must  be  clothed  with 
jurisdiction  at  the  time  its  action  is  invoked,  or  at  the  time  it 
undertakes  to  exercise  its  judicial  functions,  and  jurisdiction 
acquired  thereafter  will  not  support  its  previous  proceedings.* 

7.  Jurisdiction  by  Consent — a.  Extent  of  the  Rule  Against. 
— ^The  jurisdiction  of  courts  having  its  source  in  the  law  of  the 
land,  no  act  of  the  parties  can  impart  to  a  court  jurisdiction 
which  the  law  denies,*  or  to  a  person  the  right  to  exercise  judi- 

alleged  therein.  The  recovery  sought  in  v,  Briant,  63  Mo.  580,  it  was  held  that 

the  first  paragraph  of  the  complaint  was  after  a  cause  is  out  of  court  on  a  dis- 

lessthan  the  jurisdictional  amount  pre-  missal  for  want  of  jurisdiction,  if  the 

scribed  by  law.     The  defendant  urged,  court  acquires  jurisdiction  of  the  sub- 

00  a  motion  for  a  new  trial,  that  the  trial  ject-matter    a    reinstatement    of    the. 

court  had  not  jurisdiction  of  the  cause  cause  by  consent  vests  the  court  with 

of  action  stated  in  the  first  paragraph,  full  jurisdiction. 

and  therefore  that  testimony  as  to  the  Jurifldietion  Conlnrred  for  Offenaat  Corn- 
value  of  the  heifer  should  have  been  mitted.  —  When  a  statute  creates  a  new 
excluded.  The  objection  to  that  testi-  court  or  confers  on  a  court  already  in 
mony  below  was  on  the  ground  that  existence  jurisdiction  of  offenses  com- 
the  matter  sought  to  be  proved  was  mitted  prior  to  the  statute,  such  statute 
"  incompetent,  immaterial,  and  irrele-  is  not  ex  post  facto.  Com.  v,  Phillips, 
vant."  Upon  the  contention  in  the  11  Pick.  (Mass.)  28. 
Supreme  Court  that  the  trial  court  had  2.  McKinnon  v.  Hall,  (Colo.  App. 
no  j  urisdiction  of  the  cause  of  action  1897)  50  Pac.  Rep.  1052 ;  Andrews  v, 
stated  in  the  first  paragraph  of  the  Wheaton,  23  Conn.  114;  Dicks  v, 
complaint,  the  court  held,  first,  that  no  Hatch,  10  Iowa  380;  Fahs  v.  Darling, 
objection  to  the  jurisdiction  having  82  111.  142;  Leman  z/.  Sherman,  117  ill. 
been  made  in  the  court  below,  "a  657;  Robertson  v,  Wheeler,  162  111. 
party  cannot  resist  a  ruling  below  566;  McCleary  v.  Lain,  2  Ohio  St.  368. 
upon  <one  ground  and  assail  it  upon  Court  as  Donee  of  Power  of  Appointment, 
another  here;"  second,  that  the  rule  — While  a  person  may  provide  for  the 
that  a  judgment  rendered  without  substitution  of  new  trustees  in  case  of 
jurisdiction  of  the  subject-matter  is  a  vacancy  occurring  among  those  first 
void  did  not  apply,  because  the  court  appointed,  either  by  a  direct  appoint- 
h^d  jurisdiction  of  the  cause  of  action  ment  or  by  giving  a  power  of  appoint- 
stated  in  the  second  paragraph  of  the  ment  to  a  donee,  it  is  not  within  bis 
complaint,  and  this  was  sufficient  to  power  to  confer  upon  a  judicial  tribu- 
uphold  the  judgment.  nal,  as  such,  a  power  of  appointment 

Pirtial    Jurisdiction  Lost.  —  Jurisdic-  not  within  its  jurisdiction  as  provided 

tion  may  be  lost  for  one  purpose,  and  by   law.     If  the   court   undertakes   to 

retained  for  another.     Darrow  v,  Mor-  exercise  such  a  power  under  a  will,  it 

gan,  65  N.  Y.  333.  has  been  held  that  the  appointment  is 

1.  Carney    v,   Taylor,  4    Kan.    178;  valid,  but  that  the  judge  in  making  it 

Champlin    v,    Bakewell,   21    La.  Ann.  does  not  act  in  his  official  capacity  but 

353;    Edwards  v,  Marin,  28  La.  Ann.  under  the    will.     Leman  v.  Sherman. 

567;  Buck  V,  Dowley,  16  Gray  (Mass.)  117  111.  666,  distinguishing  Morrison  v. 

555:    Tippack   v.   Briant,  63  }lio,   580;  Kelly,  22  111.  610,  in  that  the  ruling  in 

Hart  V.  Henderson,  17  Mich.  218;  Con-  the  latter  case,  that  a  grantor  conveying 

oily  V,  Taylor,  2  Pet.  (U.  S.)  565.  to  a  trustee  may  confer  upon  any  court 

The  Legislature  Cannot  by  an  Act  Vali-  of  record  the  power  to  appoint  a  trus- 

date  a  Judgment  which  is  void  for  want  tee   in  the  event  of  the  death  of  the 

of  jurisdiction.     Such  an  act  would  be  trustee  named  in   the  deed,  must  be 

in  contravention  of  the  provision  of  the  construed  with  reference  to  the  facts  of 

constitution   that    no    person    can    be  the  case,  and  when  so  construed  would 

deprived  of  his  property  without  due  be  found  to  be  limited  "  to  any  court  of 

process  of  law.     Pryor  v.  Downey,  50  record  "  which  is  vested  by  law  with 

Cal.  389:  Lane  v.  Nelson,  79  Pa.  St.  410.  jurisdiction  to  act  in  the  premises,  and 

Jnrisdietion  Aoqnired  Between  Dismiiisal  that  the  court  there  selected  as  donee 

ud  Consent  Reinstatement.  —  In  Tippack  of  the  power  was  a  court  having  juris- 
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cial  functions.*  It  is  accordingly  a  well-settled  and  universally 
applied  principle,  that  consent  of  parties  cannot  confer  upon  a 
court  jurisdiction  which  the  law  does  not  confer,  or  confers  upon 
some  other  court,  although  the  parties  may  by  consent  submit 
themselves  to  the  jurisdiction  of  the  court.  In  other  words,  con- 
diction  under  the  law  to  perform  the  v,  Sneath,  6  Ohio  496.  But,  on  the 
functions  required  of  it.  other  hand,  it  has  been  expressly  held 

WaiyerofTort  —  Bning  in  Contraet. —  that  parties  cannot  stipulate  to  confer 

Where  the  plaintiff  has  an  election  to  judicial  functions  upon  a  nonjudicial 

sue  either  in'tort  or  contract,  no  court  individual,  and  that  an  attempt  to  do  so 

has  jurisdiction  of  the  action  of  assump-  is  not  an  arbitration,   and  that  if  an 

sit  but  one  which  can  give  a  remedy  arbitrator  mutually  chosen  by  the  par- 

on   the   tort  itself,  because   the   same  ties  is  attempted  to  be  clothed   with 

questions  of  law  arise  in  both  cases,  judicial    power    such    an    attempt    is 

Mann  v,  Kendall,  2  Jones  L.  (N.  Car.)  abortive,  and  if  the  arbitrator  proceeds 

192;  Finlay  z/.  Bryson,  84  Mo.  664.  to  exercise  such    power  the  court   in 

Agreement  for  Venue  of  Future  Action,  carrying  out  his  decision  by  entering 

—  A  provision  in  a  lease  that  the  venue  the  judgment  which   he  has  reached 

of  a  suit  upon  such  lease  shall  be  in  a  acts  without  authority,  and  the  judg- 

certain  county  will  not  give  to  the  court  ment  so  entered  is  not  the  judgment  of 

of  that  county  jurisdiction  of  a  non-  the  court.     Hoagland  v.  Creed,  81  111. 

resident  of  the  state.     York  v.  State,  73  506,  approved  in   Bishop  v.  Nelson,  83 

Tex.  651.  111.  601. 

Consent  —  Illegal   Court.  —  Consent  Order  of  Beferenoe  to  a  Judicial  Officer 

cannot  confer  jurisdiction  upon  a  tri-  — Irregpilarity.  —  In     Ntw  Jersey    the 

bunal  as  a  court  if  it  is  in  no  legal  vice-chancellor  cannot  assume  jurisdic- 

sense  a  court.     Norwood  v.  Kenfield,  tion  over  a  cause  except  by  force  of 

34  Cal.  329.  reference  made  by  the   chancellor  to 

In  Bates  v.  Gage,  40  Cal.  183,  it  was  that  efifect  and  a  special  order  for  that 

held  that  an  agreement  could  not  con-  purpose;   this  was   not   done,  but  the 

fer  jurisdiction  on  a  court  to  try  a  cause  counsel  for  the  petitioner  on  a  regular 

in  one  county  at  a  time  when  by  opera-  motion  day  before  the  vice-chancellor 

tion  of  law  the  court  had  adjourned  in  presented  his  petition  and  moved  for  a 

that  county  and  another  term  had  com-  day  to  be  set  for  the  hearing.     Upon 

menced  in  another  county.     See  fur-  the  advice  of    the  vice-chancellor  an 

ther  article  Chambers  and  Vacation,  order  was  signed  by  the  chancellor  re- 

vol.  4,  pp.  341,  342.  quiring  the  defendant  to  show  cause 

JuriBdiction    Independently    of  Agree-  on  a  certain  day  why  the  prayer  of  the 

ment.  —  Where  the  court  has  jurisdic-  petition  should  not  be  granted,  and  on 

tion   of    the    subject-matter     without  the   appointed    day    the    motion    was 

regard  to  any  agreement  between  the  heard  before  the  vice-chancellor  (who 

parties,  its  jurisdiction  is  not  dependent  had  not  been  appointed  to  the  duty), 

upon  the  consent  and  is  not  affected  Both  parties  produced  their  witnesses 

thereby.     Yulee  v,  Canova,  11  Fla.  9.  and   presented    their  arguments,    and 

1.  Effect  of  Agreement  to  Confer  Power  the  first  objection  to  the  jurisdiction  so 

upon  Nonjudicial  Person.  —  Consent  can-  assumed    by  the  vice-chancellor   was 

not  confer  judicial  power  upon  a  per-  taken  on  appeal.     It  was  held  that  the 

son  who  is  not  a  judge  of  the  court,  hearing  ,by   the    vice-chancellor    was 

Haverly  Invincible  Min.  Co.  z/.  How-  irregular,  and  would  have  been  entirely 

cutt,  6  Colo.  574;  Andrews  I/.  Wheaton,  nugatory  if  properly  objected  to,  but 

23  Conn.  114;    Cobb  v.  People,  84  111.  that    under    the   circumstances  above 

511;     Bishop  V.   Nelson,   83    III.  601;  detailed  the   exception   must  fall   be- 

Hoagland  v.  Creed,  81  111.  506.  cause  it  came   too  late,  the  parties  by 

Agreement — Effect  as  Creating  A rbU  their  acquiescence  having  waived  the 
trator.  —  A  jurisdiction  depending  mistake  in  question,  it  being  a  mere 
upon  the  agreement  of  the  parties  is  irregularity,  and  the  act  of  the  vice- 
said  to  constitute  the  judges  arbitrators,  chancellor  having  been  ratified  before 
and  if  they  act  at  all  upon  such  author-  objection  by  the  final  decree  of  the 
ity  they  act  as  arbitrators  and  not  as  chancellor.  Delaware  Bay,  etc.,  R. 
public    ministers   of  justice.    Bradly  Co.  v.  Markley,  45  N.  J.  Eq.  148. 
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sent  cannot  confer  jurisdiction  of  the  subject-matter,  but  it  may 
confer  jurisdiction  of  the  person.* 

1.  -<4i^Afl»itf.  —  Humphrey    ».    State,  Ing,    51    Iowa    305;    Walters  v.   The 

Minor  (Ala.)  64;  Byrd  v.  McDaniel,  26  Steamboat  Mollie  Dozier.  24  Iowa  192; 

Ala.  582;    Little  ».  Fitts,  33  Ala.  343;  Davidson    v.    Wheeler,   Morr.    (Iowa) 

Mabry  ?/.  Dickens,  31  Ala.  243.  238;    O'Hagen  v,  O'Hagen,   14   Iowa 

Arkanstu.  —  Feild  v.  Dortch,  34  Ark.  264;  Groves  v.  Richmond,  56  Iowa  69; 

399;  Jacks  V,  Moore,  33  Ark.  31.  Iowa  Northern  Cent.  R.  Co.  v,  Ritter,  36 

California.  —  Bates  v.  Gage,  40  Cal.  Iowa  568;  Marquardt  v.  Thompson,  78 

183;  Gray  z'.  Hawes,  8Cal.  562;  People  Iowa  158;  German  Bank  v.  American 

9.  Granice,  50  Cal.  447;  Boggs  v.  Mer- .  F.   Ins.    Co.,  83  Iowa  491;    Milner  v, 

ced  Min.  Co.,  14  Cal.  279;    Feillett  v,  Chicago,   etc.,    R.    Co.,  77    Iowa  755. 

Engler,  8  Cal.  76;    Norwood   v.  Ken-  Kansas,  —  Van    Bentham   v,   Osage 

4eld,  34  Cal.  329.  County,  49  Kan.  30. 

Colorado.  —  Peabody  v.  Thatcher,  3  Kentucky.  —  Brown  v.  Crow,  Hard. 

£olo.  275;    McKinnon  v.  Hall,  (Colo.  (Ky.)456;  Ormsby  v.  Lynch,  Litt.  Sel. 

App.  1897)  50  Pac.  Rep.  1052;  Haverly  Cas.  (Ky.)  303;    Banks  v.   Towler,   3 

tavindble  Min.  Co.  v.  Howcutt,  6  Colo.  Litt.  (Ky.)  332;    Brown  v.  M'Kee,  i  J. 

574;  Derry  v.  Ross,  5  Colo.  295.  J.  Marsh.  (Ky.)  476. 

Connecticut. — Andrews  t/.  Whcaton,  Louisiana^  —  Dupey     v.     Greffin,     I 

23  Conn.  115:  Chipman  v.  Waterbury,  Martin  N.  S.  (La.)  200;  Greiner  v.  Thie- 

59    Conn.    497;    Orcutt's    Appeal,    6i  len,  6  Rob.  (La.)  365;  Fleming  v.  Hil- 

Conn.  380.  igsberg,  11  Rob.  (La.)  77. 

Delaware.  —  Carey  v.  Russel,  2  Harr.  Maine.  —  Powers  v.  Mitchell,  75  Me. 

(Del.)  280;    Beeson  v.   Elliott,    i    Del.  364;  State  v.  Bonney,  34  Me.  223. 

Ch.  368;  Lewis  v.  Hazel,  4  Harr.  (Del.)  Massachusetts.  —  Bearce    v.  Bowker, 

470.  115  Mass.   130;    Brown  v.   Webber,  6 

Georgia.  —  Raney  v.  McRae,  14  Ga.  Cush.  (Mass.)  564;  Foster  v.  Durant,  2 

589;    Central  Bank  v.  Gibson,  11  Ga.  Cush.  (Mass.)  544;  Peabody  v.  School 

453:    Low  V.   Pilotage  Com'rs,  R.   M.  Committee,  115  Mass.  383;    Cleveland 

Cbarlt.  (Ga.)302;  Bostwick  v.  Perkins,  v.  Welsh,  4  Mass.  593:    Folger  v.  Co- 

4  Ga.  47;  Georgia  R.,  etc.,  Co.  v.  Har-  lumbian  Ins.  Co.,  99  Mass.  267. 

ris,  5  Ga.  527.  Michigan.  —  Kirk  wood  v.  Hoxie,  95 

Illinois,  —  Union    Coal    Co.    v.    La  Mich.  62;  Beach  v.  Botsford,  i  Dougl. 

Salle,   136  111.  119;    Richards  v.  Lake  (Mich.)  199;  Clark  v.  Holmes,  i  Dougl. 

Shore,     etc.,    R.    Co.,    124     III.    516;  (Mich.)  390;    Spear  v.  Carter,  i  Mich. 

Bureau  County  v,  Thompson,  39  111.  19;     Wilson   v.   Davis,    i    Mich.    156; 

566;  Fahs  zr.  Darling,  82  III.  142;  Foley  Allen    v.     Carpenter,     15     Mich.     32; 

f.  People,  I  III.  57;  Leigh  v.  Mason,  2  Youngblood  v.  Sexton,  32  Mich.  406; 

111.  249;    Leman  v.   Sherman,    18  111.  Landon  v.  Comet,  62  Mich.  80. 

App.  2l^%j  affirmed  117   III.  657;  Allen  Missouri. — Williams's     Estate,     62 

V.  Belcher,  8  III.  594;  Pearce  v.  Swan,  Mo.    App.    339;     Grimm    v.    Dundee 

2  111.  266;  Randolph  County  v.  Ralls,  Land,  etc.,  Co.,  55  Mo.  App.  457;  State 

18  III.  29;  Birks  V.  Houston,  63  III.  77.  v.  St.  Louis,  i  Mo.  App.  503;  Stone  v, 

Indiana.  —  Barnard  v.  Cox,  25  Ind.  Corbett,  20M0.  350;  Dodsonv.  Scroggs, 

251;  Davis  V.  Davis,  36  Ind.  160;  Doc-  47  Mo.  285;  Cones  v.  Ward,  47  Mo.  289. 

tor  V.  Hartman,  74  Ind.  228;  Smith  v.  Montana.  —  Wilson  v.  Davis,  i  Mont. 

Myers,  109  Ind.  i;  Robertson  v.  State,  98;    Sanders  v.   Farwell,  i  Mont.  599; 

109  Ind.  81;  ^x /.  Sweeney,  126  Ind.  Rader  v.   Nottingham,   2    Mont.    157; 

586;    Tucker  V.  Sellers,   130  Ind.   514;  Daniels  z/.  Andes  Ins.  Co.,  2  Mont.  503. 

Brady  v.   Richardson,   18  Ind.  i;    In-  Nebraska.  —  Brondberg    v.   Babbott, 

dianapolis,  etc.,  R.  Co.  v.  Solomon,  23  14  Neb.    517;    Union   Pac.   R.  Co.  v, 

Ind.  534;  Indianapolis,  etc.,  R.  Co.  v.  Ogilvy,  18  Neb.  639. 

Renner,  17  Ind.  135.  Nevada.  —  Paul     v.    Armstrong,     I 

lotoa.  —  Dicks    v.    Hatch,    10    Iowa  Nev.  82;  Hastings  z/.  Burning  Moscow 

380;   Walker  v.  Kynett,  32  Iowa  524;  Co.,  2  Nev.  93;    Phillips  v.  Welch,   11 

Rogers  v.  Loop*  51  Iowa  41;  McMeans  Nev.  187. 

V.  Cameron,  51  Iowa  691;  Cerro  Gordo  New     Hampshire.  —  Batchelder     v. 

County  V,  Wright  County,  59  Iowa  485;  Currier,  45  N.  H.  460. 

Hynds  v.  Fay,  70  Iowa  433;  Miller  v.  New  Jersey.  —  Collins  v.  Keller,  58 

Haley,  66  Iowa  260;  Easton  z/.  Flem-  N.  J.  L.  429;   School  Dist.  No.  28  r. 
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BUtute  Anthorixiiig  Consent.  —  Of  course  the  general  rule  that  con- 
sent cannot  confer  jurisdiction  may  be  obviated  by  some  pro- 
vision of  local  law,  as  where  jurisdiction  is  restricted  to  a  certain 

Stocker,  42   N.  J.  L.  115;  Falkenburgh  Rhodi  Island.  — In  re  College  St.,  11 

V.  Cramer,   i  N.  J.   L.  35;    Parker  v.  R.  I.  474. 

Munday,    i    N.   J.    L.    83;    Mitten    v.  South  Carolina.  —  Overstreet     v. 

Smock,  3  N.  J.  L.  470;    Northampton  Brown,    4    McCord    L.    (S.   Car.)   79; 

Tp.  V.  Woodward.  5  N.  J.  L.  908;  Cot-  Wells  v.  Reynolds,  i  Treadw.  (S.  Car.) 

trell  V,  Den,  15  N,  J.  L.  344;    Howe  v.  478;  Simpson   v.  M'Million,  i  Nott  & 

Lawrence,  22  N.  J.  L.  99;  Newkirk  v.  M.  (S.  Car.)  192;  Bent  f.  Graves,  3  Mc- 

Morris,  12  N.  J.  Eq.  62;  State  v.  Con-  Cord   L.  (S.  Car.)  280. 

over,  7  N.  J.  L.  203;  Paulison  v.  Hal-  Tennessee.  —  M* Henry  v.  Wallea,  2 

sey,    37   N.   J.    L.    205;    Greenway   v.  Yerg.  (Tenn.)  441. 

Dare,  6  N.  J.  L.  306;  Ryno  v.   Ryno,  Texas.  —  Southern  Pac.  Co.  ».  Burns, 

27  N.  J.  Eq.  522.  (Tex.  Civ.  App.   1893)   23   S.  W.  Rep. 

New  York. — Davidsburgh  t/.  Knick-  288;    Blagge  v.    Moore,   6    Tex.   Civ. 

erbocker  L.  Ins.  Co.,  90  N.  Y.  526;  Mc-  App.    359;     Piedmont,    etc.,    L.    Ins. 

Cormick  v.  Pennsylvania  Cent.  R.  Co.,  Co.    v.    Fitzgerald,   i   Tex.   App.    Civ. 

49  N.  Y.  303,  80  N.  Y.  353,  99  N.  Y.  Cas.,  §  1344;    McMahon  v.*  Dennis,  i 

65;     Wilkins     v.    Williams,     15     Civ.  Tex.  App.  Civ.  Cas.,  §  1209;    York  v. 

Pro.    Rep.   (N.  Y.  Supreme   Ct.)   168;  State,  73  Tex.  651;    Burnley  v.  Cook, 

Perry  v.   Erie  Transfer  Co.,    (C.    PI.)  13  Tex.   586;    Campbell  v.   Wilson,   6 

23    N.    Y.    Supp.    878;  Parkhurst    v.  Tex.  379;  Pool  v.  Pickett,  8  Tex.   122; 

Rochester  Lasting  Mach.  Co.,  65  Hun  Morton    v.  Gordon,    Dall.   (Tex.)  396; 

(N.  Y.)  489;    Matter  of  Campbell,   88  Wynns  v.  Underwood,  i  Tex.  48. 

Hun  (N.  Y.)  374;  Coffin  v.  Tracy,  Col.  Washington.  —  Steiner  v.    Nerton,  6 

&  C.  Cas.  (N.  Y.)  470,  3  Cai.  (N.  Y.)  Wash.  23. 

129;    Dakin  v.  Demming,  6  Paige  (N.  Virginia.  —  Bogle     v.     Fitzhugh,    2 

Y.)  95;    Heyer  v.  Burger,  Hoffm.  Ch.  Wash.  (Va.)  213. 

N.  Y.)  i;    McMahon  v.  Rauhr,  47   N.  lVisconsin.  —  Yi2,gtt  v.  Falk,  82  Wis. 


? 


.  67;  Harriott  v.  New  Jersey  R.,  etc.  644;    Walker  v.    Rogan,    i    Wis.    597: 

Co.,  2  Hilt.  (N.  Y.)  262,  8  Abb.  Pr.  (N.  Damp  v.  Dane,  29  Wis.  419;    Henckel 

Y.)  284;    People  V.  Hartwell,  2   Park.  z'.  Wheeler,  etc.,  Mfg.  Co..  51  Wis.  363; 

Cr.  Rep.  (Oneida  Oyer  &  T.  Ct.)  32;  Wanzer  v.  Howland,  10  Wis.  8;    Hills 

People  V.  Campbell,  4  Park.  Cr.  Rep.  v.  Miles,  13  Wis.  625;  Steen  v.  Norton, 

(N.  Y.  Gen.  Sess.)  386;    Carpenter  v.  45  Wis.  419;    Blackwood  v.  Jones,  27 

Central  Park,  etc.,  R.  Co.,  11  Abb.  Pr.  Wis.  498. 

N.  S.  (N.  Y.  C.  PI.)  416,  4  Daly  (N.  Y.)  United  States.  —  Indiana  v.  Tolleston 

550.     Compare  Bowers   v.   Durant,   43  Club,  53  Fed.   Rep.   18;    St.  Louis  R, 

Hun  (N.  Y.)  351.  Co.  v.  Pacific  R.  Co.,  52  Fed.  Rep.  770; 

North  Carolina.  —  Greer  v.  Cagle,  84  Willard  v.  Wood,  135  U.  S.  309;   Olds 

N.  Car.  385 ;  State  v.  Giles,  103  N.  Car.  Wagon   Works  v.    Benedict,   67    Fed. 

391;  Burroughs  v.  McNeill,  2Dev.  &B.  Rep.  i,  32  U.  S.  App.  116:  Harrison  v. 

Eq.   (N.    Car.)  297;  Sute   v.    Moss,   2  Rowan,  Pet.  (C.  C.)  489;    Thatcher  v. 

Jones    L.    (N.    Car.)    66;    Branch    v.  Powell,  6  Wheat.  (U.  S.)  119. 

Houston,  Busb.  L.  (N.  Car.)  85.  See  also  infra,  X.  2.  /.  Effect  of  Fail' 

Ohio.  —  Rohn  v.  Dunbar,  13  Ohio  St.  ure  to  Raise  Objection  ;  and  the  articles 
572;  Walker  v.  Walker,  4  W.  L.  M.  Appearances,  vol.  2,  p.  588;  Excep- 
(Ohio)  32;  McCleary  v.  McLain,  2  Ohio  tions  and  Objections,  vol.  8,  p.  153. 
St.  368;  Bradly  v.  Sneath,  6  Ohio  496;  In  International  Trust  Co.  v.  Keokuk 
Vail  V.  Ely,  Wright  (Ohio)  518;  State  Electric  St.  R.  Co.,  90  Iowa  90,  an 
V.  Turner,  Wright  (Ohio)  23;  Gilliland  order  for  the  sale  of  real  estate  en- 
V.  Sellers,  2  Ohio  St.  223;  Evans  v.  tered  in  a  court  which  had  no  author- 
lies,  7  Ohio  St.  233;  Egan  2/.  Lumsden,  ity  to  make  it,  but  reciting  that  it 
2  Disney  (Ohio)  169.  was  made  by  the  consent  of  the  par- 

Oklahoma.  —  American  F.  Ins.  Co.  v.  ties,  was  held  to  be  good  in  support  of 

Pappe,  (Okla.  1896)  43  Pac.  Rep.  1085.  the  sale,  the  court  holding  that  the  sale 

Pennsylvania.  —  Hanau's  Estate,  12  was  not  made  by  virtue  of  any  power 

Pa.  Co.  Ct.  Rep.  386,  2  Pa.  Dist.  Rep.  exercised  by  the  court,  but  exclusively 

127.  by  the  authority  of  the  agreement  of 
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amount,  but  the  parties  are  specially  permitted  to  agree  to  extend 
the  jurisdiction  to  a  larger  amount.  If  consent  is  given  in  such 
a  case,  it  is  held  that  the  judgment  is  valid  even  though  no  record 
was  made  of  the  fact.* 

Putlenlar  Kattor  in  SalgMt  of  eestml  Jviidioti«n.  —  Where  the  court 
has  jurisdiction  of  the  subject-matter,  jurisdiction  over  the  par- 
ticular action  may  be  conferred  by  consent.* 

*.  Exception— After    Exhaustion  of  Power.  —  When 

the  court  once  had  jurisdiction,  although  the  power  may  have 
been  executed  so  that  without  consent  of  parties  it  could  not 
change  its  judgment  or  decree,  the  jurisdiction  may  be  restored 
by  consent.* 

8.  Effect  of  Pleadings.  —  Before  the  power  to  hear  and  determine 
a  cause  attaches,  the  parties  must  be  brought  before  the  tribunal 
by  proper  pleading  according  to  the  practice  and  the  law  of  each 
particular  state.*  But  as  a  general  proposition,  jurisdiction  of 
the  subject-matter  is  conferred  by  law,  and  does  not  rest  upon 
averments  in  pleading,  nor  is  it  aflfected  by  error  in  sustaining  a 
pleading,'  and  if  the  pleadings  contain  sufficient  matter  to  chal- 

the  panics,  and  that  the  principle  that  affirmed  to  exist,  it  must  be  made  to 

consent  could  not  confer  jurisdiction  of  appear  that  the  law  has  given  the  tri- 

tbe  subject-matter  had  no  application,  bunal  capacity  to  entertain  the  com- 

JoriidiotioB  of  PtnoB  —  Bights  of  Third  plaint    against    the    person    or    thing 

Ponons.  —  In  Raney  v,  McRae,  14  Ga.  sought  to  be  charged  or  affected;  that 

593,  while  the  principle  was  laid  down  such  complaint  has  actually    been  pre- 

that  parties  couJd  not  consent  to  confer  f erred ;  and  that  such  person  or  thing 

jurisdiction    over    the    subject-matter  has  been  properly  brought  before  the 

though  they  might  do  so  as  to  the  per-  tribunal  to  answer  the  charge  therein 


sons;  approving  Central  Bank  v.  Gib-  also  infra ^  II.  g.  Matters  Not  in  Issue. 

son,  II  Ga.  453,  wherein  the  court  said:  *'  The  power  to  hear  and  determine 

'*  This  bank  is  a  public  corporation;  its  a  cause  is   jurisdiction;    it  is    coram 

funds  belong  to  the  state ;  all  the  people  j'ueKee  whenever  a  case  is   presented 

are  interested   in   them.     The  legisla-  which  brings  this  power  Into  action;  if 

ture  has  made  It  suable  at  Milledge-  the  petitioner  presents  such  a  case  in 

ville.     Reasons  of  public  policy  require  his  petition,  that  on  a  demurrer  the 

that  it  be  sued  there  alone,  which  rea-  court  would  render  a  judgment  in  his 

sons  do  not  apply  with  the  same  force  favor,  it  is  an  undoubted  case  of  juris- 

to  individuals."  diction;  whether  on  an  answer  deny- 

1.  Schlisman  v.  Webber,  65  Iowa  116.  ing  and  putting  in  issue  the  allegations 

t.  Greer  v.  Cagle,  84  N.  Car.  385;  of  the  petition,   the  petitioner  makes 

Tucker  v.  Sellers,  130  Ind.  514;  Wan-  out  his  case,  is  the  exercise  of  jurisdic- 

rer  v.  Howland,  10  Wis.  8.     See  infra^  tion,  conferred  by  the  filing  a  petition 

X.   3.   d,  (2)  Jurisdiction  of  Court  of  containing  all   the   requisites,  and  in 

General  Jurisdiction  in  Particular  Cases,  the  manner  required   by   law.*'     Gri- 

8.  Brown  v.  Crow,  Hard.  (Ky.)  456;  gnon  v.  Astor,  2  How.  (U.  S.)338;  U.  S. 

Bogle  V.  Fitzhugh,  2  Wash.  (Va.)  213;  v.  Arredondo,  6  Pet.  (U.  S.)  709. 

Byrd  v.  McDaniel,  36  Ala.  583.  h,  Trumble    v.    Williams,    18    Neb. 

4.  Jordan  v.   Brown,   71   Iowa  431;  144;    Taylor    v.    Coots,   32    Keb.   30; 

Dunlap    V.    Southerlin,    63    Tex.    38;  Wellshear  v,  Kelley,  69  Mo.  343;  Her- 

Sheldon   v.   Newton,   3  Ohio  St.  499,  ron  v.  Dater,  120  U.  S.  464.     See  also 

wherein   the  court,    speaking    of   the  Dexter   v,   Cranston,    41    Mich.    451; 

power  to  hear  and  determine  a  cause,  Blanchard  v.  De  Graff,  60  Mich.  no. 

says  that  *' before  this  power  can  be  Intufleient     Pleading.  —  Jurisdiction 
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lenge  the  attention  of  the  court,  and  su^h  a  case  is  thereby 
presented  as  to  authorize  the  court  to  deliberate  and  act,  it  is 
sufficient  for  the  purpose  of  conferring  jurisdiction.*     When  the 

may  be  conferred  notwithstanding  that  See  further  article  Indictments,  Infor- 

the  objection  of  the  insufficiency  of  the  mations,  and  Complaints,  vol.  xo,   p. 

facts  stated  in  the  pleading  to  consti-  344. 

tute  a  cause  of  action  might  have  been        1.  Rowe    v.    Palmer,   29   Kan.    337; 

available  if  a  demurrer  had  been  inter-  Morrow  v.  Weed,  4  Iowa  77.     See  also 

posed  in  the  action.     Wright  v.  Ware,  in/ra,  X.   3.  ^.   Errors  of  Judgment  or 

50  Ala.  557;    Comer  v.  Bray,  83  Ala.  Irregularity. 

217;    Rood    t/.   Hurd,  41  Conn.    322;        Effaet  of  AddrMs  to  Pirtlciilar  Court. — 

James's  Estate,  99  Cal.  374;    Head  v.  In  a  proceeding  in  partition  in  reg-ard 

Daniels,  38  Kan.  i ;  Morrow  v.  Weed,  to  which  the  court  had  both  statutory 

4  Iowa  77;    Read  v,   Howe,  39   Iowa  and  general  chancery  jurisdiction,    it 

553;    De  Graw  v.  De  Graw,  7  Mo.  App.  was  held  that  the  address  of  the  bill 

121 ;  Wenner  v.  Thornton,  98  111.  156;  indicated  the  intention  of  the  party  as 

Hunt  V,  Hunt,  72  N.  Y.  229;  Norman  to  which  jurisdiction  he  sought  to  call 

V,  Zieber,  3  Oregon  197;    North   Pac.  into  action.     Cost  v.  Rose,  17  III.  276. 
Cvcle  Co.  V.  Thomas,  26  Oregon  381;        But  in  Goudy  v.  Hall,  36  III.  316,  it 

Moore  v.  Perry,  (Tex.  Civ.  App.  1896)  was  held  that  in  a  petition  by  an  ad- 

35  S.  W.   Rep.  838;    McGuflfey  e^.  Mc-  ministrator  for  leave  to  sell  real  estate, 

Clain,  130  Ind.  329.     And  an  error  of  filed  in  the  Circuit  Court,  addressed  by 

judgment  holding  an  insufficient  peti-  the   administrator  to   the    judge   *'  in 

tion  to  be  good  will  not  a£fect  the  juris-  chancery  sitting,"   the  action  of  the 

diction.     Nesbit  v.  Miller,  125  Ind.  106.  court  when  collaterally  called  in  ques- 

See   also  the  rule  requiring  a  bill  in  tion   would   be   referred   either  to   its 

equity  to  state  the  facts  which  bring  general  or  statutory  powers  as  might 

the  case  within  the  jurisdiction  of  the  be  necessary  to  sustain  its  jurisdiction, 

court,  infra ^  X.  2.  g.  Chancery  Jurisdic-  without  reference  to  such  a  mere  mat- 

tion, '  ter  of  form  as  the  address  of  the  peti- 

So,  on  the  other  hand,  while  there  tion,  the  petition  itself  clearly  showing 
must  be  a  properly  framed  complaint  that  it  was  the  statutory  power  of  the 
or  other  pleading  showing  a  cause  of  court  which  was  invoked,  and  the  fact 
action  within  the  jurisdiction  of  the  being  that  the  court  could  not  have 
court,  before  it  can  lawfully  proceed  to  taken  jurisdiction  of  an  administrator's 
adjudicate,  behind  all  this  there  must  petition  of  this  specific  character  and 
be  power  in  the  court,  conferred  by  granted  the  particular  relief  sought  ex- 
law,  to  act  in  a  real  case  of  the  charac-  cept  by  virtue  of  the  statute, 
ter  of  the  one  supposed  by  the  pleading  In  loiva  it  was  held  that  a  petition 
or  complaint,  and  if  there  is  not,  the  without  an  address  to  the  court  in 
whole  proceeding,  and  all  acts  done  which  it  was  filed  was  void,  and  judg- 
under  it,  will  be  inoperative  and  void,  ment  thereunder  subject  to  collateral 
Thomas  v.  People,  107  III.  524;  Shel-  attack.  In  this  case  a  petition  had 
don  V.  Newton,  3  Ohio  St.  498.  been  filed  in  one  court,  and  the  clerk 

In  Criminal  CaiM  the  indictment  may  had  enclosed  it  in  a  wrapper,  making 
often  determine  the  jurisdiction,  the  usual  indorsement  thereon,  after 
Thus  where  the  defendant  is  con-  which  it  had  been  dismissed,  and  the 
victed  of  a  misdemeanor  which  is  a  petitioner  filed  the  same  petition  in  an- 
constituent  part  of  a  felony,  in  a  court  other  court,  changing  the  indorsement 
having  no  original  jurisdiction  for  mis-  on  the  wrapper  to  conform  to  the  court 
demeanors,  such  original  jurisdiction  in  which  it  was  last  filed.  The  court 
being  by  law  conferred  upon  some  held  that  the  indorsement  on  the  wrap- 
other  court,  the  conviction  is  good  if  per  was  no  part  of  the  petition.  Jor- 
the  indictment  charges  the  felony,  and  dan  v.  Brown,  71  Iowa  421.  See  also 
as  to  this  question  the  averments  in  Garretson  v.  Hays,  70  Iowa  19. 
the  indictment  control.  McLean  v.  In  Ury  v.  Bush,  85  Iowa  703,  which 
State,  23  Fla.  281;  State  v.  Reaves,  85  was  a  proceeding  to  establish  a  claim 
N.  Car.  553;  Harberger  v.  State,  4  against  the  estate  of  a  decedent,  it  was 
Tex.  App.  26;  Ex  p,  Donahue,  65  Cal.  objected  in  the  Supreme  Court  that  the 
474;    People  V,  Holland,  59  Cal.  364.  petition  was  fatally  defective  on  ac- 
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pleadings  are  thus  presented,  the  jurisdiction  is  determined  as 

regards  the  nature  of  the  thing  in  controversy  by  the  character 
of  the  suit  without  reference  to  the  defense  which  may  exist  or 
be  set  up  on  behalf  of  the  defendant.* 

9.  Matten  Not  in  Issue.  —  Courts  have  no  power  to  adjudicate 
matters  not  involved  in  issues  in  the  case  before  them,  and  such 
adjudications,  if  made,  are  not  binding.* 

count  of  the  address.  The  court  to  well-recognized  difference  between  the 
which  it  was  addressed  was  in  exist-  form  of  the  contract,  viz.,  a  conveyance 
ence  when  the  claim  was  filed,  and  had  in  fee  defeasible  upon  a  condition  sub- 
jurisdiction  of  probate  matters,  but  sequent,  and  that  which,  within  the 
thereafter  ceased  to  exist,  another  true  intent  and  meaning  of  the  parties, 
court  having  succeeded  to  its  jurisdic-  it  was  designed  to  be  —  a  real  security 
tion,  and  the  claim  was  filed  without  for  a  debt.  The  mortgagee  was  let  in 
changin^^  the  form  of  address.  It  was  after  default,  to  have  the  lands  sold  to 
held  that  the  omission  to  substitute  pay  his  debt  immediately,  or  to  call 
the  name  of  the  latter  court  for  that  of  upon  the  mortgagor  to  redeem  his 
the  former  in  the  address  was  a  formal  estate  presently,  or.  in  default  thereof, 
error  which  was  waived  by  failure  to  forever  to  be  foreclosed  from  redeem- 
object  in  the  lower  court;  </wA'«^iV^£«^  ing  the  same.  All  the  rights  of  the 
Jordan  v.  Brown,  71  Iowa  421,  and  Gar-  parties  rest  in  a  single  contract."  Jer- 
retson  v.  Hays,  70  Iowa  19,  above  cited,  sey  City  v.  Gardner,  33  N.  J.  Eq.  631. 
in  that  those  cases  arose  under  a  differ-  2.  Indiana.  —  McFadden  v.  Ross,  108 
em  statute  and  involved  dissimilar  Ind.  517;  Hutts  v.  Martin,  134  Ind. 
facts.  592;  Ringgenbergz/.  Hartman,  I24lnd. 

1.   Boone  v.  Poindexter,  12  Smed.  &  190;  Tracy  v.  Reed,  4  Blackf.  (Ind.)  56. 

M.  (Miss.)  640;  Neihardt  v,  Kilmer,  12  Kentucky.  —  McKinsey  v.  Anderson, 

Neb.  35.  4  Dana  (Ky.)  62. 

The  Answer  of  a  Ckumisliee  cannot  de-  Massachusetts.  —  Standish  v.  Parker, 

prive  the  court  of  jurisdiction.     Buis-  2  Pick.  (Mass.)  20;  Spooner  v.  Davis,  7 

son  V.  Staats,  9  La.  Ann.  236;  Gustine  Pick.  (Mass.)  149. 

V.  New  Orleans  Oil  Co.,  13  La.  Ann.  New   Hampshire. — Moulton  Vi  Lib- 

510.  bey,  15  N.  H.  480;    King  v.  Chase,  15 

BofonM  Enforceable  in  Another  Conrt.  N.  H.  9. 

—  Jurisdiction  cannot  be  defeated  by  a  New  Jersey.  —  Munday  v.  Vail,    34 

defendant  by  pleading  a  defense  which  N.  J.  L.  418;  Reynolds  v.  Stockton,  43 

can  only  be  enforced  in  another  forum.  N.  J.  Eq.  211. 

Scarborough  v.  Powell,  2  Tex.  App.  New  York.  —  Pray  v.  Hegeman,  98 

Civ.  Cas.,  §  734;   Crozier  v.  Stephens,  N.  Y.  358;  Embury  v.  Conner,  3  N.  Y. 

2  Tex.  App.  Civ.  Cas.,§  801.     See  also  522;    Dunham  v.  Bower,  77  N.  Y.  76; 

Jersey  Ciiv  v.  Gardner,  33  N.  J.  Eq.  Manny  v.  Harris,  2  Johns.  (N.  Y.)  24; 

630.  People  V.  Johnson,  38  N.  Y.  63;    Reid 

EsEoeptionto  theBole.  — '*  It  is  a  gen-  v.   Gardner,   65   N.  Y.  579;    Smith  v. 

cral  rule  that  the  character  of  the  rights  Weeks,  26  Barb.  (N.  Y.)  463. 

which  inhere  in  the  person  seeking  re-  Ohio.  —  Spoors  v.  Coen,  44  Ohio  St. 

dress  in  court  determines  the  tribunal  497. 

which  he  must  resort  to  for  their  adju-  Pennsylvania.  —  Kille  v.  Ege,  82  Pa. 

dication  and  enforcement.     And,  as  a  St.   iii;    Lentz  v.  Wallace,  17  Pa.  St. 

rule,  recourse  can  be  had  to  a  court  of  412;    Martin  v.  Gernandt,  19  Pa.   St. 

equity  only  when    the  suitor  himself  124;  Hibshman  v.  Dulleban,   4  Watts 

comes,  clothed  with  such  rights  as  give  (Pa.)  183;    Lewis's  Appeal,  67  Pa.  St. 

him  standing    there.     Jurisdiction  is  165. 

not   gained   through    the    defendant's  Vermont.  —  Lamoille  Valley  R.  Co. 

status.     Exceptions  may  exist  to  the  v.  Bixby,  57  Vt.  563. 

rule,  and  the  common  foreclosure  pro-  Virginia.  —  Seamster  v.  Blackstock, 

ceeding   may,  in  some  of  its  features,  83  Va.  232;  Wade  v.  Hancock,  76  Va. 

indicate   such    an    exception.      There  620. 

the  owner  of  the  legal  title  has  stand-  United  States.  —  Reynolds  v.  Stock- 
ing in  equity  because  of  the  wide  and  ton,  140  U.  S.  254. 
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10.  Jnrudietioa  SependMLt  npon  Amonnt  in  ContraTeny.  —  The 
jurisdiction  of  various  courts  is  often  dependent  upon  the  amount 
in  controversy  under  various  statutory  provisions,  and  this  matter 
has  been  fully  treated  in  a  preceding  article.* 

iBlMNnt  Toilidletioii  of  Conrt  of  CbMonwj.  —  But  independently  of  the 
subject  of  jurisdictional  amount  as  controlled  by  general  statutes, 
the  inherent  jurisdiction  of  a  court  of  chancery  was  restricted  in 
respect  of  the  amount  in  controversy,  upon  the  principle  de 
minimis  nort  curat  iex;*  and  this  character  of  minimum  jurisdic- 


England.  —  Ouirain  v.  Motewood,  3 
EastJSi- 

FoT  Che  effect  generally  of  such  ad- 
judication see  the  title  Rti  Adjudicala, 
Am.  and  Eng.  Encyc.  of  Law. 

Agraammt  ts  Sabmit  Ontdda  Ihom.  — 
In  Campbell  v.  ConsaluH,  25  N.  Y.  bit, 
it  is  said  chat  "  even  an  agreement  be- 
tween the  parties  that  mailers  foreign 
to  [he  pleadings  shall  be  given  in  evi- 
dence and  decided  by  the  verdict  0/  a 
jury  will  not,  itseems,  enlarge  the  oper- 
ation of  a  judgment  entered  on  such 
verdict  by  way  of  estoppel."  Wolfe  v, 
Washburn,  6  Cow.  (N.  Y.)  263;  BoggS 
p.  Merced  Min.  Co.,  14  Gal.  ayg;  ll- 
moille  Valley  R.  Co,  ».  Bixby,  57  Vt. 
563;  Guest  V.  Warren,  9  Exch.  379. 

But.  on  the  olhec  hand,  it  has  been 
said  that  an  exception  to  this  phase 
of  the  rule  exists  where  the  parties, 
by  agreement  in  open  court,  permit 
matters  to  be  adjudicated  which  are  not 
Involved  in  the  issues  in  the  cause,  and 
that  in  such  cases  judgment  rests  upon 
the  agreement  of  the  parties  and  not 
upon  the  pleadings.  Huits  v.  Martin, 
134  Ind.  5g2  [citing  Lyon  v.  Roy,  54 
Ind.  300;  Indiana,  etc.,  R.  Co.  t.  Bird, 
116  Ind.  aiy;  Fletcher  v.  Holmes.  25 
Ind.  4s8:  Hudson  i/.  Allison,  54  Ind. 
315.]  But  it  may  be  noted  that  in  the 
last  two  cases  there  was  an  agreement 
lli.il  a  certain  judgment  might  be  en- 
icTcit,  ar.d  no  issues  appear  to  have  been 
submitted  by  consent. 

Consent  OecTMi  in  Eqnlty  form  excep- 
tions to  the  rule  that  relief  in  equity  is 
circumscribed  by  the  pleadings.  See 
article  Decrees,  vol.  5,  p,  gfia. 

1.  Pec  article  AMOiiirr  in  Contro- 
vF.nsv.  vol.  I,  p,  702. 

2.  Evls  from  Bioon  — £10,  — It  was 
under  a  provision  in  one  of  Lord 
Bacon's  ordinances  (Rule  15)  that  all 
suit?  under  the  value  of  j^  10  were  regu- 
larly to  be  dismissed;  and  his  rules 
come  with  the  imposing  character  of 
original  constitutional  ordinances  for 
the  governmcDt  of  the  practice  of  the 


court.  Moore  v.  Lyttle,  4  Johns.  Ch. 
(K.  Y.)  184;  Swedish  Evangelical  Luth- 
eran Church  V.  Shivers,  16  N.  J.  Eq. 
4S3. 

Andmtly  the  jurisdiction  of  the  court 
was  extended  in  practice  to  very  small 
demands.  Thus  it  was  held  tbata  bill 
In  equity  would  lie  for  the  iccoveiy  of 
ancient  quit  rents,  though  very  small, 
as  two  shillings  and  three  shillings  per 
annum,  if  proved  to  have  been  con- 
stantly paid;  and  SirWm.  Bercsford'a 
case  was  cited,  in  which  there  hcd  been 
a  decree  for  rent  of  one  shilling  and 
thiec  pence  per  annum.  Coclcs  v. 
Foley,  I  Vem.  359.  "  This  case  was  as 
early  as  16S5;  yet  in  another  case,  a 
few  years  earlier  {Fox  v.  Frost,  Rep. 
lemp.  Finch  253),  the  piainliH  had 
grounded  his  equity  upon  the  payment 
of  live  shillings  as  earnest  money,  to 
bind  the  alleged  bargain,  and  on  de- 
murrer to  the  bill  for  not  having  a 
sufficient  sum  to  warrant  a  decree,  the 
court  allowed  the  demurrer.  After- 
wards, in  1788,  we  find  the  Master  of 
the  Rolls  (Anon.  Moseley.  47)  denying 
an  injunction  where  the  original  matter 
at  law  was  only  Gve  pounds,  though, 
by  letting  judgment  go  by  default,  it 
had  increased  10  fifteen  pounds;  he  said 
that  he  had  dismissed  another  bill  on 
the  same  account,  because  the  sum  was 
originally  '  below  the  dignity  of  the 
court,'  though  by  neglect  or  misman- 
agement it  had  amounted  to  a  compe- 
tent sum.  In  Brace  v.  Taylor.  3  Atk. 
353.  Lord  Hardwickc  dismissed  a  hill 
at  the  hearing,  though  the  defendant 
did  not  demur,  as  being  of  too  small 
and  trilling  consequence  fortbal  court, 
it  being  for  the  arrears  of  an  annuity, 
and  only  six  pounds  fifteen  shilltags  in 
amount.  He  referred  to  a  case  in  the 
time  of  Lord  Harcourt.  where  a  bill 
was  brought  for  tithes,  and  as  the 
tithes  which  were  due  appeared  to  be 
only  of  the  value  of  five  pouods,  the 
bill  was  dismissed  at  the  hearing.  The 
next  case,  which  was  determined  abouC 
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tional  limit  was  adopted  as  a  part  of  the  inherent  constitution  of 
courts  of  chancery  in  this  country,*  courts  of  equity  refusing  to 

allow  their  powers  to  be  called  into  exercise  to  consider  matters 
of  a  trifling  amount,*  sometimes  by  virtue  of  express  statute .• 

the  same  time,  in  the  Exchequer,  ad-  (ao;  if  in  any  such  case  a  court  of 
vanced  the  requisite  sum  for  the  juris-  equity  will  interfere,  it  must  be  where 
diction  of  the  court  to  ten  pounds  and  the  amount  in  controversy  exceeds  $20. 
upwards.  The  bill  in  Owens  v.  Smith,  Wood  «f.  Wood,  3  Ala.  763;  Williams  p. 
2  Comyns  Rep.  715,  was  against  an  Berry,  3  Stew.  &  P.  (Ala.)  284, 
executor,  for  discovery  of  assets  and  In  Ohio  it  was  said  that  the  common- 
payment  of  a  demand  of  £\o.  \os.  2d.,  law  rule  prevailed,  with  the  modifica- 
but  the  bill  was  dismissed  without  de-  tion  that  under  the  statute  there  an 
murrer,  and  at  the  hearing,  because  the  injunction  bill  might  be  maintained  to 
demand  was '  beneath  the  dignity  of  restrain  proceedings  at  law  where  the 
the  court/  "  Moore  z^.  Ly ttle,  4  Johns,  matter  in  dispute  was  of  the  value  of 
Ch.  (N.  Y.)  185.  $20,  and  that  by  analogy  courts  of 
Aft«  the  JndioatoroAetinSiighuid  the  equity  in  that  state  have  entertained 
same  principle  was  retained.  "  Before  bills,  though  not  for  injunction,  if  their 
the  Judicature  Act  this  action  could  not  subject-matter  was  of  that  value.  Carr 
have  been  brought  in  a  common  law  v.  Iglehart,  3  Ohio  St.  459. 
court,  because  it  seeks  to  enforce  a  Saoeption  to  the  Rule.  —  "In  England 
charge,  and  it  could  not  have  been  the  rule  of  the  courts  of  equity  is  not  to 
brought  in  the  Court  of  Chancery,  be-  entertain  a  bill  under  the  value  of  ten 
cause  the  value  of  the  subject-matter  pounds  sterling,  or  forty  shillings  per 
is  under  ;^io.  It  cannot,  therefore,  annum  in  land,  except  in  special  cases, 
now  be  brought  in  the  High  Court,  to  such  as  in  cases  of  charity,  in  cases  of 
which  only  the  jurisdiction  of  those  fraud,  and  in  cases  of  bills  to  establish 
courts  has  been  transferred."  West-  a  right  of  a  permanent  and  valuable 
bury-on-Severn  Rural  Sanitary  Author-  nature;  such  as  in  the  case  of  six  shil- 
ity  V.  Meredith,  30  Ch.  Div.  389.  lings  claimed  to  be  due  as  an  Easter 
1.  S50  Is  Xore  than  £10,  and  therefore,  offering,  or  of  a  perpetual  rent  charge  of 
even  following  the  English  rule,  a  court  five  shillings/'  Story's  Equity  Plead- 
of  equity  will  take  jurisdiction  of  a  Ings  (lOth  ed.),  §  500;  Swedish  Evan- 
cause  involving  that  amount.  Vreden-  gelical  Lutheran  Church  v.  Shivers,  16 
ber^  V.  Johnson,   Hopk.  (N.  Y.)  H2;  N.  J.  Eq.  453. 

Fullerton  v.  Jackson,  5  Johns.  Ch.  (N.  2.  Gale  v,  Nickerson,  151  Mass.  432; 

Y.)   276;    Allen  v.  Demarest,  41  N.  J.  Smith    v.    Williams,    116    Mass.   512; 

Eq.  162.  Cummings  v.  Barrett,  10  Cush.  (Mass.) 

Of  an  Amoiut  under  $50  a  court  of  190;    Chapman  v.  Banker,  etc..  Pub. 

equity  will  not  entertain  jurisdiction.  Co.,  128  Mass.  479. 

Fullerton  v.  Jackson,  5  Johns.  Ch.  (N.  ^proper    Joinder    of    daims. —  The 

Y.)  276.  plaintiffs  cannot,  by  improperly  joining 

The  Season  Seams  to  Be  that  for  an  in  one  bill  two  such  claims  which  are 

amount  within  the  jurisdiction  of  jus-  in  their  nature  several  and  distinct, 

tices  of  the  peace  the  parties  can  have  compel  the  court  to  take  jurisdiction 

an  equitable  determination  of  the  mat-  thereof.       Chapman   v.   Banker,   etc., 

ters.     Moore  v.  Lyttle,  4  Johns.  Ch.  (N.  Pub.  Co.,  12B  Mass.  480  [citing  Ballard 

Y.)   184,  wherein  the  court  said:    "  I  Paving  Co.  v.  Mulford,  100  U.  S.  147; 

therefore  hesitatingly  allow  the  injunc-  Jones  v.  Garcia  del  Rio,  T.  &  R.  297]. 

tion,  and  under  a  doubt  whether  the  The  Sum  of  J[^ro  Fixed  by  Lord  Bacon 

demand  ought  not  to  exceed  the  juris-  seems  to  have  been  assumed  as  the 

diction  of  justices  of  the  peace,  which  criterion   of  equity  jurisdiction;     but 

is  now  fifty  dollars."  then  it  must  have  been  an  original  de- 

In  Alabama  it  was  said  that  the  stat-  mand  due  to  that  amount,  and  not  one 

utes  regulate  appeals  from  justices  of  increased  to  or  beyond  it  by  default  or 

the   peace  and  the  mode  of  trial  in  the  neglect  at   law.      Moore  v.   Lyttle,  4 

higher  court,  securing  to  the  parties  all  Johns.  Ch.  (N.  Y.)  185. 

the  justice  and  equity  to  which  they  8.  Steinbach  v.    Hill,   25   Mich.   78; 

are     entitled,     especially     where    the  Smets  v.  Williams,  4  Paige  (N.  Y.)  364; 

amount  in  controversy  does  not  exceed  Bradt  v.  Kirkpatrick,  7  Paige  (N.  Y.) 
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m  Tebbitobial  JxnusDiCTiov  —  1.  Seitriction  of  Soyereign 
Power.  —  Courts  derive  their  authority  from  the  sovereign  power 
of  the  state,  and  arc  restricted  in  its  exercise  to  the  circumscribed 
limits  of  the  state.*  They  have  authority  over  all  persons  and 
things  within  their  territorial  jurisdiction,*  but  the  sovereignty  of 
the  state  itself  does  not  embrace  authority  to  control  the  manner 
of  executing  process  to  the  extent  of  making  lawful  any  service 
against  a  person  without  the  jurisdiction  of  the  court,  as  a  basis 
for  a  personal  judgment.^ 

2.  Local  and  Transitory  Actions.  (See  also  article  Venue.)  — 
a.  Crimes  and  Penalties.  —  Crimes  and  penalties  are  in  their 
nature  local,  and  jurisdiction  thereof  is  restricted  to  the  state 
within  which  the  crime  is  committed  or  the  penalty  is  provided. 
Therefore,  one  state  court  cannot  punish  for  an  offense  com- 
mitted in  another  state,  nor  enforce  the  penal  laws  thereof.* 

62;    Reynolds  v,  Howard^  3  Md.  Ch.  that  law  operates.    A  power  to  seize 

333.  for  the  infraction  of  a  law  is  derived 

Objaotion,  How  Xads.  —  See  infra^  X.  from  the  sovereign,  and  must  be  exer- 

2.  g.  (2)  Matters  Beneath  the  Dignity  of  cised,  it  would  seem,  within  those  lim- 

the  Court.  its  which  circumscribe  the    sovereign 

Bnfficienoy  of  Allegatioii.  —  Where  a  power.  The  rights  of  war  may  be  ex- 
statute  provides  that  the  jurisdiction  of  ercised  on  the  high  seas,  because  war 
a  court  of  equity  shall  not  be  exercised  is  carried  on  upon  the  high  seas;  but 
in  matters  not  exceeding  $100,  the  bill  the  pacific  rights  of  sovereignty  must 
should  aver  that  the  value  of  the  de-  be  exercised  within  the  territory  of  the 
fendani's  equitable  interest,  etc.,  ex-  sovereign."  Marshall,  C.  J.,  in  Rose 
ceeds  or  is  more  than  $100.  Bradt  v.  v,  Himely,  4  Cranch  (U.  S.)  280. 
Kirkpatrick,  7  Paige  (N.  Y.)  64.  4,  Gilbert    ».     Steadman,     i     Root 

1.  Adams  z/.  Lamar,  8  Ga.  83;  Sturgis  -(Conn.)  403;  Sherman  v.  Gassett,  g  III. 
V.  Fay,  16  Ind.  429;  Hood  v.  State,  56  521;  Missouri  River  Tel.  Co.  v.  Sioux 
Ind.  263;  Gary  v.  Northwestern  Mut.  City  First  Nat.  Bank,  74  111.  217;  State 
Aid  Assoc,  87  Iowa  25:  Marquardt  v.  v.  Keonnals,  14  La.  Ann.  276;  Manley 
Thompson,  78  Iowa  158;  Lovejoy  v.  v.  People,  7  N.  Y.  295:  State  z/.  Knight, 
Albee,  33  Me.  414;  Howell  v.  Mangles-  Tayl.  (3  N.  Car.)  65;  State  v.  Hall.  114 
dorf,  33  Kan.  194;  McEwan  v,  Zim-  N.  Car  909;  State  v.  Cutshall,  no  N. 
mer,  38  Mich.  765;  Sheldon  v.  Rice,  30  Car.  538;  Com.  v,  Kunzmann,  41  Pa. 
Mich.  297;  Tyler  v.  People,  8  Mich.  St.  429;  Huntington  v.  Aitrill,  146  U. 
320.  S.    657;    Warrender  v.   Warrender,   9 

2.  See  the  cases  in  the  last  preceding  Bligh  119;  Rexz/.  Hooker,  7  Mod.  193  ; 
note.  Rafael  v.  Verelst,  2  W.  Bl.  1058.     And 

3.  Pennoyer  v.  Neflf,  95  U.  S.  714;  see,  in  general,  article  Penalties  and 
Freeman  v.  Alderson,  119  U.  S.  187;  Penal  Actions. 

Stone  V,  Wainwright,  147  Mass.  202;  "  Our    legislature    may    define  and 

Smith  V.  Grady,  68  Wis.  215.     See  also,  punish  crimes  committed   within   the 

in  England,   Schibsby  v,  Westenholz,  state,  whether  by  citizens  or  strangers, 

L.  R.  6  Q.  B.  155,  40  L.  J.  Q.  B.  73.  because   the  former  are   supposed   to 

As  to  the  manner  of  executing  pro-  have  consented  to  all  laws  made  by  the 

cess  in  this  connection,  see,  for  a  full  legislature,    and    the   latter,     whether 

treatment,  the  articles  Service  of  Pro-  their  residence  be  temporary  or  perma- 

CESS;  Publication.  nent,  do  impliedly  agree  to  yield  obedi- 

'*  It  is  conceded  that  the  legislation  ence  to  all  such  laws  as  long  as  they 
of  every  country  is  territorial;  that  be-  remain  in  the  state;  but  they  cannot  de- 
yond  its  own  territory  it  can  only  affect  fine  and  punish  crimes  committed  in 
its  own  subjects  or  citizens.  It  is  not  another  state,  the  citizens  of  which, 
easy  to  conceive  a  power  to  execute  a  while  they  remain  there,  are  bound  to 
municipal  law  or  to  enforce  obedience  regulate  their  civil  conduct  only  accord- 
to  that  law  without  the  circle  in  which  ing    to    their    own    laws."     State    r. 
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b.  Jurisdiction  IN  Rem.  —  Whenever  it  becomes  necessary 
for  the  judgment  or  decree  to  act  upon  the  particular  property 
or  thing  in  litigation,  the  jurisdiction  attaches  to  the  thing,  and 
can  only  be  brought  into  action  by  a  suit  where  the  thing  is.* 

c.  Rights  in  Real  Property.  —  Rights  in  real  property,  the 
subject  being  fixed  and  immovable,  are  local,  and  when  they  are 
sought  to  be  adjudicated,  or  a  judgment  or  decree  must  operate 
directly  upon  the  land,  courts  outside  of  the  state  in  which  the 
land  is  situated  cannot  be  resorted  to.' 

Knight,  Tayl.  (N.   Car.)  65;    State  v,  criminal  act  here  because  he  is  person- 

Cutshall,  no  N.  Car.  538.  ally  out  of  the  state.     His  act'v&  here, 

Penonal  LDJuxiM  BaraltinginBeath. —  although  he  is  not.     The  injustice  of 

See  article  Death  by  Wrongful  Act,  the  rule  has  compelled  courts  of  other 

vol.  5,  p.  860.  states  to  disregard  it  in  cases  of  great 

EzioeptioiuiiitheApplioationoftheBiile.  crimes.     Thus,  if  a  man,  standing  be- 

—  In  the  application  of  the  rule  to  par-  yond  the  outer  line  of  one  state,  dis- 

ticular  cases   there    are    instances    of  charges  a  ball  over  the  line  and  kills 

offenses  which  seem  to  form  exceptions  another,  it  has  been  holden  that  he  was 

to  the  rule,  or  at  least  broad  variations  punishable,   though  the  crime   was  a 

thereof,  either  by  reason  of  the  fact  that  felony."    See,  in  general,  article  HoMi- 

an  offense  committed  in  one  slate  may,  cide,  vol.  10,  p.  106,  and  the  other  par- 

under  particular  statutes,  be  continued  ticular  titles  in  this  work, 

in   another    in    some   other    form,    or  1,  See  infra^   III.    5,  Proceedings  in 

where,  though  the  person  is  out  of  the  Rem, 

jurisdiction,  the  act  itself  is  within  the  2.  Maryland.  — White    v.    White,    7 

jurisdiction.     For  example,  see  State  v.  Gill  &  J.  (Md.)  208. 

Grady,  34  Conn.  129,  wherein  it  is  said:  Michigan. — Graydon   v.   Church,    7 

**  It  is  undoubtedly  true,  as  claimed,  Mich.  36. 

that  the  courts  of  this  state  can  take  no  New    Jersey.  —  Bullock  v,  'Bullock, 

cognizance  of  an  offense  committed  in  52  N.  J.  Eq.   561;  Tiffany  v.  Crawford, 

another  state.     Such  was  the  decision  14  N.  j.  Eq.  278;  Servis  v.   Nelson,   14 

in  Gilbert  v.  Steadman,  i  Root  (Conn.)  N.  J.  Eq.  94;  Davis  v.  Headley,  22  N.J. 

403.     But  it  is   true,  and  universally  Eq.  115. 

conceded,  that  if  an  offense  is  r<7/»/n(V/^^  New   York. — Bennett  v.  Erving,   4 

in  this  state  by  the  procuration  of  a  Robt.  (N.  Y.)  671;  Genet  v.  Delaware, 

resident  of  another  state  who  does  not  etc..  Canal  Co.,  13  Misc.  Rep.  (N.  Y. 

himself  personally  come  here  to  assist  Super.  Ct.)  409. 

in  the  offense,  of  a  grade  below  felony,  Texas.  — Texas,  etc.,  R.  Co.  v.  Gay, 

such  nonresident  offender  can  be  pun-  86  Tex.  571. 

ished  for  the  offense  by  our  courts  if  Vermont.  —  Nilesz/.  Howe,  57  Vt.  388. 

jurisdiction  can  be  obtained  of  his  per-  Virginia.  —  Wimerz/.  Wimer,  82  Va. 

son.     It  is  said,  however,  that  if  the  890;    Gibson   v.   Burgess,  82  Va.  650; 

offense   is  of  the  grade  of  felony,  no  Poindexter  v.    Burwell,    82    Va.    513; 

such  punishment  can  be  inflicted.     As  Pillow  i'.  Southwest  Virginia  Imp.  Co., 

it  is  more  important  to  protect  our  citi-  92  Va.  144. 

zens  against  great  crimes  than  small  United  States.  —  Boyce  v.  Grundy,  9 

ones,  unless  such  a  distinction  not  only  Pet.  (U.  S.)  275. 

exists  but  is  founded  in  justice  and  Injury  to  Land  in  Another  State.  — 
essential  to  the  symmetry  of  the  law,  Howard  v.  IngersoU,  23  Ala.  673,  17 
it  should  be  discarded.  Such  a  rule  Ala.  780;  Du  Breuil  v.  Pennsylvania 
cannot  be  founded  in  justice.  The  Co.,  130  Ind.  137;  American  Union  Tel. 
general  proposition  that  no  man  is  to  Co.  v.  Middleton,  80  N.  Y.  408;  Watts 
suffer  criminally  for  what  he  does  out  of  v.  Kinney,  6  Hill  (N.  Y.)  82;  Cragin  v. 
the  territorial  limits  of  the  country,  if  Lovell,  88  N.  Y.  258;  Genet  v.  Dela- 
applied  to  a  case  where  the  act  is  com-  ware,  etc.,  Canal  Co.,  (Supreme  Ct.)  8 
pleted  out  of  the  country,  is  correct;  N.  Y.  Supp.  822;  Missouri  Pac.  R.  Co. 
but  it  is  the  highest  injustice  that  a  v.  Cullers,  81  Tex.  382;  Morris  v.  Mis- 
man    should   be  protected  in  doing  a  souri  Pac.  R.  Co.,  78  Tex.  17. 
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d.  Judgments  or  Decrees  Operative  Against  the  Person. 

—  But  if  a  person  is  within  the  jurisdiction  of  the  court,  a  per- 
sonal judgment  or  decree  may  be  rendered  in  a  matter  suscep* 
tible  of  such  a  judgment  or  decree,  and  the  court  may  exercise 
jurisdiction  to  that  extent.^ 

Contra,  — Little  v,  Chicago,  etc.,  R.  Texas,  — Texas,  etc.,  R.  Co.  v.  Gay, 

Co..  65  Minn.  48.  86  Tex.  571. 

Where  there  is  no  legal  presumption  Virginia,  —  Poindexter  v.  Burwell, 

arising  from  the  declaration  and  evi-  82  Va.  507;  Davis  t/.  Morriss,  76  Va.  21; 

dence  that  the  property  was  real  estate,  Guerrant  v.  Fowler,  i  Hen.  &  M.  (Va.)  5. 

it  devolves  upon  the  defendant  to  show  United  States.  —  Muller  v,  Dows,  94. 

such  a  fact  in  order  to  oust  the  court  of  U.S.  444. 

jurisdiction.     Rogers  v,  Woodbury,  15  The  Doctrine  Is  that  if  the  person  to 

Piclc.  (Mass.)  xs6.  do  the  act  decreed  is  within  the  juris- 

Waivtr.  —  It  has  also  been  held  that  diction  of  the  court,  and  the  act  may 

while,  as  a  general  rule  of  law,  actions  be  done  without  the  exercise  of   any 

for  injuries  to  real  property  must  be  authority  operating  territorially  within 

brought  in  \\i^  forum  ret  sita^  a  party  the  foreign  jurisdiction,  the  court  may 

may  waive   the  objection,   when  the  act  i»/erf^fiam,  and  oblige  the  party  to 

action  is  brought  in  another  state  in  a  convey,  or  otherwise  to  comply  with  its 

court  of  genenil  jurisdiction,  by  going  decree.     But  it  is  not  competent  to  the 

to  trial  without  objection.    Sentenis  v,  court  to  decree  touching  a  foreign  sub- 

Ladew,  140  N.  Y.  463.  ject  when  the  act  to  be  done  can  be  ac- 

Trespass   Folloired  by  AiportatiOB   «f  complished  and  perfected  only  by  an 

Tlmbw.  —  It  has  also  been  held  that  AVLihority  operating  territorially,     roin- 

where  trespass  on  land  has  been  foU  dexter  v.  Burwell,  82  Va.  513. 

lowed  by  the  asportation  of  timber  scv-  In  Massie  v.  Watts,  6  Cranch  (U.  S.) 

ered    from    the  land,   if   the  plaintiff  158,  It  was  said  that  where  one  is  liable 

waives  the  original  trespass  and  sues  to  another  in  consequence  of  a  contract, 

simply  for  the  conversion  of  property  or  as  trustee,  or  as  holder  of  a  legal  title 

carried  away,  the  action  becomes  transi-  acquired  by  any  species  of  malafides^ 

tory.    Whidden  v,  Seelye,  40  Me.  247,  the  principles  of  equity  give  a  court 

But  the  contrary  is  held  in  American  jurisdiction  wherever  the  person  may 

Union  Tel.  Co.  v.  Middleton,  80  N.  Y.  be  found,  and  the  circumstance  that  the 

408.  question   of  title  may  be  involved   in 

8ss  ia  Otntral,  upon  This  B«bjsst,  article  the  inquiry,  and  may  even  constitute 

Real  Property.  the  essential  point  on  which  the  case  de- 

1.  Arkansas^  —  Pickett  v,  Ferguson,  pends,  does  not  seem  sufficient  to  arrest 

45  Ark.  177.  that  jurisdiction:  though  it  is  otherwise 

Illinois,  —  Heyer  v.  Alexander,  108  if  the  question  involved  is  a  mere  naked 

111.  385.  question  of  title. 

Iowa,  —  Gilliland  v.  Inabnit,  92  Iowa  Faitih  and  Crsdit  of  Judgment  Sxtrater- 

46.  ritorially.  —  When  a  decree  compelling 

Louisiana. — McDowell  v.  Read,  3  La.  a  conveyance  of  land  situated  in  an- 

Ann.  391;  Seixas  v.  King,  39  La.  Ann.  other  state  comes  in   question  in  the 

5x0;  Edwards  v.  Ballard,  14  La.  Ann.  courts  of  the  state  where  the  land  is 

362.  situated,  it  will  be  entitled  to  full  fai^ 

Maryland,  —  Loney  v,  Penniman,  43  and  credit  if  jurisdiction  of  the  defend- 

Md.   130;  White  v.  White,  7  Gill  &  J.  ants  was  once  obtained  by  the  court 

(Md.)  ao8.  rendering    the    decree.       Burnley    v. 

New  Jersey.  —  Wood  v.  Warner,   15  Stevenson,  24  Ohio  St.  474. 

N.  J.  Eq.  81.  But  it  is  said  that  such  a  decree  is 

New  York.  —  Roblin  v.  Long,  60  not  effectual  unless  a  conveyance  is  ex- 
How.  Pr.  (N.  Y,  Supreme  Ct.)  200;  ecuted  by  the  owner  of  the  land  in  per- 
Hawley  v.  James,  7  Paige  (N.  Y.)  213;  son,  and  that  therefore  a  deed  from  a 
Reading  z/.  Haggin,  58  Hun(N.  Y.)45o.  committee  of  the  estate  of  a  defendant 

PennsyivanM, — McElwath  v,  Pitts-  adjudged    insane    after   a   decree    by 

burg,  etc.,  R.  Co.,  55  Pa.  St.  189.  the  courts  of  New  York  requiring  the 

South  Carolina,  —  Episcopal  Church  execution  of  the  deed  by  him  passed 

V,  Wiley,  a  Hill  Eq.  (S,  CarO  584.  no  title  to  land  in  Texas.     Morris  v. 
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/.  Jurisdiction  of  the  Person  in  Transitory  Actions.— 

As  has  been  shown,  jurisdiction  of  the  person  may  be  acquired, 
as  a  general  rule,  wherever  the  defendant  can  be  found  within 
the  reach  of  the  process  of  the  court.*  This  proposition  refers 
to  the  acquisition  of  jurisdiction  over  a  person  outside  the  state 
of  his  residence,  independently  of  the  venue  of  actions  when  the 
parties  are  all  residents  of  the  same  state,  the  latter  being  con- 
trolled by  the  character  of  the  action  as  transitory  or  local  and 
by  particular  statutes.*  The  well-established  rule  is  therefore 
that  transitory  actions  are  not  confined  to  any  particular  state;' 

Hand,  70  Tex.  481  \ciHng  Moseby  v.  Aotionf  Sz  BeUoto.  —  Personal  inju- 

Barrow,  52  Tex.  404;  Paschal  v.  Ack-  ries  are  of  a  transitory    nature    and 

lin,  27  Tex.    175;  Watts  v.  Waddle,  6  seauuntur  forum  ret.    Rafael  v.  Verelst, 

Pet.  (U.    S.)  400;    Booth  V.Clark,   17  2  W.  Bl.  1058. 

How.  (17.  S.)  322;  Watkins  v,  Holman,  Where  the  injury  concerns  the  rights 

16  Pet.  (U.  S.)  25;  Page  v.  McKee,  3  in  personal  property,  it  may  be  laid 

Bush  (Ky.)  135].  wherever  the  defendant  is  found.   This 

1.  See     infra^    III.    4.    Nonresident  is  the  doctrine  in  Mostyn  v.  Fabrigas, 

Personally  Ivithin  the  Jurisdiction,  I  Cowp.  161,  and  Rafael  v.  Verelst,  2  W. 

9.  See  article  Venue.  Bl.  1058,  cited  in  Glen  v.  Hodges,  9  Johns. 

A  statute  relating  to  the  venue  of  (N.  Y.)  67.    To  the  same  principle,  see 

certain  actions  between  residents  of  the  Tupper    v,   Morin,    25   Abb.   N.   Cas. 

state   has    no   application    to  actions  (N.    Y.    Supreme  Ct.)  398;    McQueen 

wherein  the  parties  are  not  residents,  v.  New,  87  Hun  (N.  Y.)  206;  Leonard 

Atkins  V.  Borstler,  46  Mich.  553.  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y. 

S.  Alahama^  —  Helton    v.    Alabama  53;  Watts  v,  Thomas,  2  Bibb  (Ky.)  458; 

Midland  R.  Co.,  97  Ala.  275;  Alabama  Hurley  v.  Missouri  Pac.  R.  Co.,  57  Mo. 

G.  S.  R.  Co.  V,  Thomas,  89  Ala.  294.  App.  679;  Mayer  v.  Brown,  (Tex.  App. 

Arkansas,  —  St.  Louis,  etc.,   R.  Co.  1890)  16  S.  W.  Rep.  788. 

V,  Brown,  62  Ark.  254.  Statutory   ProYiiioiii   Bamedial.  —  An 

California,  —  Roberts  v,  Dunsmuir,  action  for  personal  injuries  may   be 

7S  Cal.  203.  brought  outside  the  state  where  the  in- 

Maryland.  —  Northern  Cent.  Co.  v,  jury  occurred,   and  a  statute  of  the 

SchoU,  16  Md.  331.  state  where  the  injury  occurred  provid- 

AficAij^an,  —  Cofrode  v.  Gartner,  79  ing  certain  conditions  to  be  performed 

Mich.  332.  by  a  railway  company,  the  failure  of 

Minnesota.  —  Midland  Co.  v,  Broat,  which  shall  subject  such  company  to 

50  Minn.  562.  an  action  for  damages,  is  remedial  and 

Missouri.  —  Hannibal,    etc.,  R.  Co.  not    penal.      Gardner  v.   New    York, 

p.  Mahoney,  42  Mo.  467;   Gregg    v.  etc.,  R.  Co.,  17  R.  L  790;    McLeod  v. 

Union  Pac.  R.  Co.,  48  Mo.  App.  494.  Connecticut,  etc.,  R.  Co.,  58  Vt.  727. 

Nebraska,  —  Chicago,  etc.,  R.  Co.  v,  Vonresideiioe  of  One  or  Both  Parties.  — 

Lnndstrom,   16  Neb.  254;   Painter  v.  It  is  held  that  one  nonresident  may 

Ives,  4  Neb.  122.  sue  another,  both  being  residents  of  the 

New  Jersey. — Hale  v.  Lawrence,  21  same  state,   upon  a  cause  of   action 

N.  J.  L.  714.  which  originated  in  the  state  of  their 

New  York.  —  Johnson  v.  Dalton,  X  residence.     Miller  v.  Black,  2  Jones  L. 

Cow.  (N.  Y.)  543;  Gardner  v.  Thomas,  (N.  Car.)  341;  Walters  v.  Breeder,  3 

14  Johns.  (N.  Y.)  134;  Smith  t/.  Bull,  17  Jones  L.  (N.  Car.)  64;   Einganner  v. 

Wend.  (N.  Y.)  323.  Illinois  Steel  Co.,  94  Wis.  70.    See'also 

Texas, — Southern  Pac.  Co.  v.  Gra-  Furbush  v.  Nye,  17  N.  Y.  App.  Div. 

ham,  12  Tex.  Civ.  App.  565.  325.    And  one  alien  may  sue  another. 

In  Watson  v,  Richmond,  etc.,  R.  Co.,  both  parties  being  transiently  present. 

91  Ga.  222,  the  lessee  of  a  railroad  was  Roberts   v.  Knights,  7  Allen  (Mass.) 

held  to  be  subject  to  suit  in  the  state  449.    A    foreigner    may    sue    in    the 

of  Georgia  for  a  personal  injury  sus-  courts  of  Massachusetts  a  nonresident 

tiined  In  Alabama  though  the  lessee  who  is  within  that  state,  in  a  transitory 

was  a  foreign  corporation.  action.      Peabody    v,    Hamilton,    106 
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though  as  a  matter  of  comity  the  courts  of  one  state  may  refuse 
to  entertain  jurisdiction  of  matters  which  arise  in  another  and 

Mass.    217;    Barrell  v,    Benjamin,    15  under  the  circumstances  of  the  particu- 

Mass.  354.  lar  case  presented.    Overruling  Molony 

Corporations.  —  A  domestic   corpora-  v,  Dows,  8  Abb.  Pr.  (N.  Y.  C.  PI.)  316, 

tion  may  be  sued  in  the  state  of  its  and  Latourette  v.  Clark,  30  How.   Pr. 

domicil  by  citizens  of  that  state  for  in-  (N.  Y.  Supreme  Ct.)  242,  in  so  far  as 

juries  inflicted  in  another  state.  Helton  they  held  otherwise,  and  citing  also  in 

V,  Alabama  Midland  R.  Co.,  97  Ala.  point  Dewitt  v.  Buchanan,  54  Baib.  (N. 

275;    Northern    Cent.    Co.    v.    Scholl,  Y.  )  31;    Mclvor  v.  McCabe,  26  How. 

16  Md.  331.     And  a  citizen  of  a  state  Pr.  (N.  Y.  Super.  Ct.)  257;  Newman  v. 

may  sue  a  foreign  corporation  which  Goddard,  3  Hun  (N.  Y.)  70. 

can  be  reached  in  that  state  for  injury  The   courts  will  not  entertain   such 

suffered    in    another    state.     Hills    v,  jurisdiction,    however,    except    under 

Richmond,  etc.,  R.  Co.,  37  Fed.   Rep.  special  circumstances  making  it  neces- 

660;  Pullman  Palace  Car  Co.  v.  Law-  sary.     Burdick   v.    Freeman,   46   Hun 

rence,    (Miss.    1897)    22   So.    Rep.    53;  (N.  Y.)  140;    Dewitt  v,   Buchanan,  54 

Western  Union  Tel.  Co.  v.  Clark,  (Tex.  Barb.  (N.  Y.)  31,  wherein  it  is  said  that 

Civ.  App.  1896)  38  S.  W.  Rep.  225.  "  actions  for  injuries  to  the  person  are 

Torts  Committed  Abroad  —  Jurisdiction  transitory  and  follow  the  person ;  and, 

by  Comity. —  In  Great  Western  R.  Co.  therefore,  so  far  as  the  nature  of  the 

V.  Miller,  19  Mich.  305,  while  the  un-  action  is  concerned,  one  foreigner  may 

doubted  jurisdiction  oif  the  courts  of  sue  another  foreigner  in  our  courts  for 

Michigan   in    actions   for    torts    com-  a  tort  committed  in  another  country, 

mitted   abroad  was  conceded,   it   was  the  same  as  on  a  contract  made  in 

said  that  the  exercise  of  such  jurisdic-  another   country.     »    *    *    But  as  a 

tion  could  only  be  claimed  as  a  matter  question  of  policy  there  are  many  rea- 

of  comity,  and  that  the  courts  were  not  sons  why  jurisdiction   should   not  be 

compelled  to  proceed  in  cases  where  entertained.     Unless   for  special    rea- 

the   parties  are   not  residents  of    the  sons,    nonresident    foreigners    should 

United    States    and  the   trespass   was  not  be  permitted  the  use  of  our  courts 

committed  abroad,  and  that  the  danger  to  redress  wrongs  or  enforce  contracts 

of  injustice  and  the  inconvenience  at-  committed  or  made  within  their  own 

tending  the  investigation  of  such  con-  territory.      Our  courts   are  organized 

troversies  rendered  it   proper  for  the  and   maintained  at  our  own   expense 

courts  of  Michigan  to  decline  10  pro-  for  the  use,  benefit,  and  protection  of 

ceed  therein.  our  citizens.     Foreigners  should  not  be 

In  California  it  was  held  that  such  invited  to  bring  their  matters  here  for 

an  action  could  not  be  dismissed  for  litigation.     But  if  a  foreigner  flee  to 

want  of  jurisdiction.     Roberts  z/.  Duns-  this  country  he  maybe  pursued  and 

muir,  75   Cal.   203   [citing  Johnson   v.  prosecuted  here.     Nothing  appears  in 

Dal  ton,  I  Cow.  (N.  Y.)  543;  Gardner  t/.  this    case    showing   why    jurisdiction 

Thomas,  14  Johns.  (N.  Y.)  134;  Smith  should   be   entertained.     It  seems  an 

V.  Bull,  17  Wend.  (N.  Y.)  323].     These  ordinary  case  of  assault  and  battery, 

Nc7v  York  cases  support  the  right  of  committed  in  Canada,  both  parties  still 

courts  to  entertain  such  jurisdiction,  residing  there,    the    defendant    being 

and  to  this  point  the  first  two  are  cited  casually  here   when   arrested.      It    is 

in  Burdick  v.  Freeman,  120  N.  Y.  420,  most  clearly  against  the  interests  of 

which  was  an  action  for  criminal  con-  those  living    on    the   border  for    our 

versation  brought  in  the  state  of  New  courts  to  encourage  or  entertain  juris- 

York,  all  the  parties  thereto  being  resi-  diction   of    such    actions.     To    do    so 

dent's  of    the  state  of   Pennsylvania,  would  establish  a  practice  which  might 

where  the  wrong  was  alleged  to  have  often  be  attended  with  serious  disad- 

been  committed,  and  the  action  of  the  vantage  to  persons  crossing  the  border, 

trial  court  in  refusing  a  charge  to  the  The  true  policy  is  to  refuse  jurisdiction 

jury  that  the  suit  could  not  be  main-  in  all  such  cases  unless  for  special  rea- 

tained  in  the  courts  of  the  stale  of  New  sons  shown."     See  also  Ferguson   v. 

York  was  held  to  be  without  error,  the  Neilson,  (Supreme  Ct.)  11  N.  Y.  Supp. 

court  having  a  discretion  to  entertain  524,  and  Morris  v.   Missouri  Pac.  R. 

jurisdiction  or  to  refuse  to  entertain  it  Co.,  78  Tex.  17. 
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over  which  the  courts  of  the  latter  have  ample  power.* 
f.  Remedy  Affected  by  Conflict  of  Laws.  — In  order  to 

maintain  an  action  of  tort  founded  upon  an  injury  to  personal 
property,  and  not  upon  a  breach  of  contract,  it  is  held  that  the 
act  which  caused  the  injury  must  at  least  be  actionable  or  pun- 
ishable by  the  law  of  the  place  where  it  was  done.* 

A  Bight  in  Derogation  of  the  Common  Law  is  confined  to  the  jurisdic- 
tion in  which  it  accrues.  That  is  to  say,  the  statutes  of  a  state 
have  no  effect  beyond  the  limits  of  the  state,  and  if  the  act  or 
omission  be  not  actionable  by  the  law  of  the  state  where  it 
occurs,  no  action  can  properly  be  brought  on  it  in  another 
state,  although,  by  the  laws  of  the  latter,  if  the  act  or  omis- 
sion had  occurred  within  its  jurisdiction  an  action  could  have 
been   maintained.'     The  nature  of  the  remedy  and  the  jurisdic- 

1.  Alger  V.  Alger,  31  Hun  (N.  Y.)  as  such  by  universal  law,  the  suit  may 
471;  Delaware,  etc.,  R.  Co.  v.  New  be  brought  wherever  the  aggressor  is 
York*  etc.,  R.  Co.,  12  Misc.  Rep.  (N.  found,  irrespective  of  the  provisions  of 
Y.  Supreme  Ct.)  230.  See  also  the  the  local  law,  or  whether  there  be  any 
cases  cited  in  the  preceding  note.  law  at  all  in  force  at  the  place  where 

2.  Carter  v.  Goode,  50  Ark.  156;  the  wrong  was  committed.'*  Without 
Holland  v.  Pack,  Peck  (Tenn.)  151;  approving  this  statement  of  the  law  to 
McLeod  V,  Connecticut,  etc.,  R.  Co.,  the  extent  of  holding  that  a  cause  of 
58  Vt.  727;  Le  Forest  v.  Tolman,  117  action  in  such  cases  would  exist  irre- 
Mass.  109  [citing  Smith  v.  Condry,  i  spective  of  the  provisions  of  the  local 
How.  (U.S.)  28;  The  China,  7  Wall,  law  if  the  local  law  changed  what  is 
(U.  S.)  64;  Blad's  Case,  3  Swanst.  603;  termed  the  **  universal  law  "  and 
Blad  V.  Bamfield,  3  Swanst.  604;  Gen-  made  the  act  complained  of  lawful  in 
eral  Steam  Nav.  Co.  v.  Guillou,  11  M.  that  jurisdiction,  the  rule  laid  down 
A  W.  877;  Phillips  V.  Eyre,  L.  R.  4  Q.  was  said  by  the  court  to  be  sound  in 
B.  239;  The  Halley,  L.  R.  2  Adm.  cases  where  there  is  a  simple  failure  to 
Sc  Eccl.  3,  L.  R.  2  P.  C.  193;  Stout  v.  provide  a  remedy,  without  making  the 
Wood,  I  Blackf.  (Ind.)  71;  Wall  v,  act  lawful.  The  court  further  said 
Hoskins,  5  Ired.  L.  (N.  Car.)  177;  that  even  if  the  case  be  treated  as  one 
Mahler  v.  Norwich,  etc.,  Transp.  Co.,  purely  of  tort,  it  was  not  prepared  to 
35  N.  Y.  352;  Needham  v.  Grand  hold  that  the  inability  of  the  courts 
Trunk  R.  Co.,  38  Vt.  294;  Richardson  where  the  cause  of  action  arose  to 
V.  New  York  Cent.  R.  Co.,  98  Mass.  85]  afford  a  remedy  would  deprive  the  in- 
See  in  general  Am.  and  Eng.  Encyc.  jured  party  of  all  remedy  everywhere, 
of  Law  (2d  ed.),  title  Private  Interna-  although  the  cases  of  Carter  v.  Goode, 
tional  Law.  50  Ark.    156,    and   Holland    v.    Pack, 

The  case  of  Western  Union  Tel.  Co.  Peck  (Tenn.)  151,  would   seem   to  go 

V,  Phillips,  (Tex.  Civ.  App.  1893)  30  S.  far  in  that  direction. 

W.  Rep.  494,  was  a  suit  for  damages  8.  While  this  proposition  is  in  one . 

accruing  by  reason  of  the  negligence  aspect  the  statement  of  a  doctrine  of 

of  the  telegraph  company  in  the  deliv-  law  rather  than  a  principle  of  proced- 

ery  of  a  telegram  outside  of  the  state  ure,   it   is  valuable  as  indicating   the 

of  Texas,  and  it  was  held  that  the  ac-  forum  to  which  resort  should  be  had  in 

tioa  could  be  brought  in  Texas.     The  these  cases. 

court  referred  to  the  statement  in  Willis  I^jnriei    Besnlthig    in    Death.  —  The 

V,    Missouri  Pac.  R.  Co.,  61  Tex.  434,  principle    stated    in    the    text    is    an- 

that  *' rules  governing  suits  arising  out  nounced  in  actions  brought  for  dam- 

of  torts  committed  in  a  locality  other  ages  for  injuries   resulting  in  death, 

than  the  government  where  the  redress  and  is  of  general  application.     Kahl  v, 

is  sought  are  about  these,  as  deduced  Memphis,  etc.,   R.  Co.,   95   Ala.    341; 

from  the  authorities  upon  the  subject:  Selma,  etc.,  R.  Co.  v.  Lacy,  43  Ga.  461; 

where  the  action  is  transitory,  and  is  McCarthy  v.  Chicago,  etc.,   R.  Co.,  18 

based  on  personal  injuries  recognized  Kan.  46;    Davis  v.  New  York,  etc.,  R. 
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tion  of  courts  to  enforce  it  are  not  necessarily  dependent  upon 

the  question  whether  the  right  is  a  statutory  or  a  common-law 
one.* 

g.  Enforcement  of  Right  by  Comity.  —  While  the  cases 
previously  cited  support  the  principle  stated,  some  of  them 
at  the  same  time  support  what  seems  to  be  an  independent  prin- 
ciple rather  than  an  exception  to  the  rule  stated,  to  wit,  that  as 
far  as  the  enforcement  of  a  right  is  concerned,  if  the  right  con- 
ferred in  the  state  where  the  act  or  omission  took  place  is  like 
a  right  arising  from  the  same  act  or  omission  in  the  state  where 
the  action  is  brought,  it  is  not  in  contravention  of  the  public 
policy  of  the  latter  state  to  give  enforcement  thereto.* 

Co.,  143  Mass.  306;  Chicago,  etc.,  R.  Co.  v.  Nix,  68  Ga.  572;  Vawter  v.  Mis- 
Co.  V,  Doyle,  60  Miss.  977;  Debcvoise  souri  Pac.  R.  Co.,  84  Mo.  684. 
V.  New  York,  etc.,  R.  Co.,  98  N.  Y.  Later,  in  Massachusetts^  the  court 
379;  Whitford  v,  Panama  R.  Co.,  23  N.  adverted  to  the  unfavorable  view  taken 
Y.  465;  Vanderwerken  v.  New  York,  by  the  Supreme  Court  of  the  United 
etc.,  R.  Co.,  6  Abb.  Pr.  (N.  Y.  Supreme  States  of  the  decision  in  Richardson  r. 
Ct.)239;  Beach  r.  Bay  State  Steamboat  New  York  Cent.  R.  Co.,  98  Mass.  85, 
Co.,  30  Barb.  (N.  Y.)  433;  Crowley  v.  and  said:  **  It  is  unnecessary  to  recon- 
Panama  R.  Co.,  30  Barb.  (N.  Y.)  99;  sider  our  oVn  decision,  as  the  plaintiff' 
McDonald  v.  Mallory,  77  N.  Y.  547;  seeks  only  to  maintain  his  action  under 
Leonard  v,  Columbia  Steam  Nav.  Co.,  our  statute,"  etc.  Davis  v.  New  York, 
84  N.  Y.  53;  Hover  w.  Pennsylvania  etc.,  R.  Co.,  143  Mass.  302.  And  in  Hig- 
Co.,  25  Ohio  St.  667;  Hobbs  v.  Mem-  gins  v.  Central  New  England,  etc.,  K. 
phis,  etc.,  R.  Co.,  9  Heisk.  (Tenn.)  880;  Co.,  155  Mass.  178.  the  holding  in 
Nashville,  etc.,  R.  Co.  v.  Sprayberry,  Richardson  v.  New  York  Cent.  R.  Co., 
8  Baxt.  (Tenn.)  341;  Nashville,  etc.,  R.  98  Mass.  85,  is  distinguished, 
Co.  V,  Eakin,  6  Coldw.  (Tenn.)  582;  De  2.  St.  Louis,  etc.,  R.  Co.  v.  Brown, 
Harn  v.  Mexican  Nat.  R.  Co.,  86  Tex.  62  Ark.  254;  Chicago,  etc.,  R.  Co.  r. 
68;  Willis  v,  Missouri  Pac.  R.  Co.,  61  Doyle,  60  Miss.  977,  8  Am.  &  Eng.  R. 
Tex.  432;  St.  Louis,  etc.»  R.  Co.  v.  Cas.  171;  Louisville,  etc.,  R.  Co.  v, 
McCormick,  71  Tex.  660.  And  see  Shivell,  (Ky.  1892)  18  S.  W.  Rep.  944; 
generally  article  Death  by  Wrongful  Boyce  v,  Wabash  R.  Co.,  63  Iowa  71; 
Act,  vol.  5,  p.  848.  Leonard  v.  Columbia  Steam  Nav.  Co., 

1.  McLeod  V.  Connecticut,  etc.,   R.  84  N.  Y.  53  [citing  Madrazo  v.  Willes, 

Co.,  58  \U  727;  Dennick  v.  Central  R.  3  B.  &  Aid.  353,  5  E.  C.  L.  313;  Melan 

Co.,  103  U.  S.  II.  V.  De  Fitz James,  i  B.  &  P.  138;  Mostyn 

The  Bnforoement  of  the  Bight  in  the  v.  Fabrigas,  i  Cowp.  161,  i  Smith's  L. 

manner   provided   by   the  law  of  the  Cas.  652;  Shipp  r/.  M'Craw,  3  Murph. 

state  where  the  right  accrued  was  held  (N.  Car.)  463;  Wall  v.  Hoskins,  5  Ired. 

to  be  proper  in  Dennick  v.  Central  R.  L.   (N.   Car.)   177;    Stout  v.   Wood,   i 

Co.,  103  U.  S.  21  \disappr<ning  Woodard  Blackf.  (Ind.)  71]. 

V,  Michigan  Southern,  etc.,  R.  Co.,  10        This  further  appears  by   necessary 

Ohio  St.  121;  Richardson  v.  New  York  implication  in  many  of  the  cases  which 

Cent.  R.  Co.,  98  Mass.  85;  McCarthys,  hold  that  the  action  can  be  brought  in 

Chicago,  etc.,  R.  Co.,  18  Kan.  46;  and  a  state  other  than  the  one  in  which  the 

approving  Leonard  v,  Columbia  Steam  injury  occurred  when  a  like  right  of 

Nav.  Co.,  84N.  Y.  48].     See  also  Chesa-  action  exists  in  the  state  where  the  in- 

peake,  etc.,  R.  Co.  v.  Heath,  87  Ky.  651;  jury  occurred.     Nashville,  etc.,  R.  Co. 

Bruce  2/.  Cincinnati  R.  Co.,  83  Ky.  174;  v,   Sprayberry,   8    Baxt.   (Tenn.)  341; 

Nashville,  etc.,  R.  Co.  v.  Sprayberry,  8  Nashville,   etc.,    R.    Co.   v.   Eakin,  6 

Baxt.  (Tenn.)  341;  Usher  z/.  West  Jersey  Coldw.  (Tenn.)  582;  Boyce  v.  Wabash, 

R.  Co.,  126  Pa.  St.  210;  Morris  v,  Chi-  R.  Co.,  63  Iowa  71;  Needham  v.  Grand 

cago,  etc.,  R.  Co..  65  Iowa  727;   Cin-  Trunk  R.  Co.,  38  Vt.  294;  Selma,  etc., 

cinnati,  etc.,  R.  Co.  v.  McMuUen,  117  R.  Co.  v.  Lacy,  43  Ga.  461;  De  Harn  v. 

Ind.  439;    Missouri    Pac.    R.    Co.   v.  Mexican  Nat  R.  Co.,  86  Tex.  69;    St. 

Lewis,  24  Neb.  848;  South  Carolina  R.  Louis,  etc.,  R.  Co.  v,  McCormick,  71 
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Bights  Enforoeftbla  Independontlj  of  Oonourent  Statutoi.  —  It  has  also  been 

held  that   while  the  statute  of  a  state   has  no   extraterritorial 

force,  rights  acquired  under  it  will  in  comity  be  enforced  in 
another  state  if  not  against  the  public  policy  of  the  laws  of  the 
latter,  independently  of  the  question  whether  or  not  the  statutes 
in  the  two  states  concur  in  giving  a  right  of  action.* 

Tex.  660;    Den  nick  V.  Central  R.  Co.,  which  the  conclasion  was  based  deserve 

103  U.  S.  II.  the  highest  respect,  and  it  is  worthy  of 

Pleading  ttatate.  —  The  statute  of  the  notice  that  in  the  case  last  cited  the 

state  where  the  cause  of  action  accrued  statute  sought  to  be  enforced  was  the 

should  be  set  out  in  the  declaration  or  identical  one  now  under  consideration 

complaint.     Nashville,  etc.,  R.  Co.  v,  in  the  case  at  bar.    The  highest  court 

Sprayberry,     8     Baxt.     (Tenn.)     341;  of  Illinois  has  also  refused  to  enforce 

Hobbs    V.   Memphis,  etc.,   R.   Co.,   9  this  same  statute  and  provision  of  the 

Heisk.  (Tenn.)  880;  Kahl  v.  Memphis,  Kansas  Constitution,   on   the  ground 

etc..   R.   Co.,  95  Ala.  341.      And  the  that  the  remedy  was  special  and  must 

plaintiff  must  be  prepared  to  show  the  be  pursued  in  the  state  where  the  corpo- 

law  of  that  state  under  which  he  claims  ration  exists.     Fowler  v,  Lamson,  146 

the  right.     Hobbs  v.  Memphis,  etc.,  R.  111.  472.     In  another  case  (Young  v, 

Co.,  9  Heisk.  (Tenn.)  880;  Whitford  r.  Farwell,   139  111.   326),  it  held  that  it 

Panama  R.  Co.,  23  N.  Y.  466;    Debe-  could  not  enforce  by  action  at  law  a 

voise  V.  New  York,  etc.,  R.  Co.,  98  N.  statute  of  Oregon  for  the  collection  of 

Y.  378.     See    article  Foreign  Laws,  unpaid   subscriptions,  for  the  reason 

vol.  9,  p.  542.  that  a  complete  settlement  of  the  con- 

The  statutes  need  not  be  precisely  troversy  required  a  bill  in  equity  where 

the  same.    Leonard  v,  Columbia  Steam  all  the  parties  interested  were  before 

Nav.  Co.,  84  N.  Y.  48.  '  the  court,  so    that  complete    justice 

1.  Eingartner  v.  Illinois  Steel  Co.,  94  could  be  meted  out  to  all,  and  all  con- 

Wis.  70;  Herrick  v.  Minneapolis,  etc.,  flicting  rights  and  equities  finally  ad- 

R.  Co.,   31   Minn.    14:     Delahaye    v,  justed.     Patterson  v,   Lynde,  112   111. 

Heitkemper,   16    Neb.  475;    Chicago,  196,  106  U.  S.  519.     By  the  constitu- 

etc,  R.  Co.  V.  Doyle,  60  Miss.  977,  8  tionandlawsof  Michigan,  stockholders 

Am.  &  Eng.  R.  Cas.  171.     But  in  the  of  corporations  of  that  state  are  indi- 

last  case  there  was  an  actual  coinci-  vidually  liable  for  certain  debts  to  be 

dence  of  statutes.    See  also  Anderson  enforced  by  action  of  assumpsit;  and 

V.  Milwaukee,  etc.,    R.  Co.,  37  Wis.  the  highest  court  of  Wisconsin  has  held 

321.    And    see   in  general    Am.    and  that  the  remedy  was  exclusive,    that 

Eng.  Encyc.  of  Law  (2d  ed.),  tit.  Fri-  the  corporation  itself  was  a  necessary 

vatf  International  Law,  party,  and  that  the  liability  could  be 

Special  Bemedies  —  Comity.  —  In  Mar-  enforced  only  in  the  courts  of  Michi- 
shall  v.  Sherman,  148  N.  Y.  26,  the  gan.  May  v.  Black,  77  Wis.  loi.  It 
question  of  the  enforcement  of  special  has  been  also  held,  after  exhaustive 
remedies  under  foreign  statutes  is  ably  consideration,  that  a  creditor  of  an 
discussed  and  the  authorities  exhaust-  Ohio  corporation  could  not  enforce  the 
ivcly  reviewed:  "  The  courts  of  Mas-  statutory  liability  of  a  stockholder  in 
sachusetts  have  uniformly  refused  to  the  courts  of  West  Virginia.  Nimick 
entertain  actions  of  this  character,  upon  v.  Mingo  Iron  Works  Co.,  25  W.  Va. 
the  ground  either  that  to  enforce  the  184.  There  are  numerous  other  deci- 
foreign  law  would  be  injurious  to  its  sions  in  the  state  and  federal  courts 
own  citizens,  or  that  complete  justice  that  hold  in  effect,  either  that  such  a 
could  not  be  administered  in  its  courts  liability  cannot  be  enforced  at  all  be- 
under  its  special  and  peculiar  provi-  yond  the  local  jurisdiction,  or  that  such 
sions.  Erickson  v,  Nesmith,  4  Allen  an  action  must  be  in  equity  after  all 
^ass.)  233;  New  Haven  Horse  Nail  remedies  against  the  corporation  have 
^o.  V.  Linden  Spring  Co.,  142  Mass.  been  exhausted,  and  that  too  in  the 
349;  Post  V.  Toledo,  etc.,  R.  Co.,  144  state  where  the  stockholder  is  sought 
Mass.  341;  Bank  of  North  America  v.  to  be  charged;  or  at  least  the  bill  must 
Rindge,  154  Mass.  203.  The  argu-  show  upon  its  face  by  proper  allega- 
ments  of  the  court  in  these  cases  upon  tions  that  such  a  proceeding  was  im- 
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The  Doctrine  of  Comity  Haa  Maaj  Limitations  and  qualifications,  and 
generally  each  sovereignty  has  the  right  to  determine  for  itself 
its  true  scope  and  extent,*  and  to  decide  whether  it  can  enforce 
a  foreign  law  without  at  the  same  time  neglecting  the  duty  it 

possible,   and   that  all    the    corporate  and  to  apply  it  in  giving  redress  to  the 

assets  have  been  applied  to  the  pay-  parties  claiming  rights  under  it.   *   *  * 

men t  of  the  claims  of  creditors.     Terry  The  language  of  some  of  the  articles 

V.  Little,  loi  U.  S.  216;  National  Tube  quoted  [referring  to  the  laws  of  Mexico] 

Works  Co.  V.   Ballou,   146  U.  S.  517;  is  ambiguous,  and  we  find  great  diffi- 

PoUard  v.  Bailey,  20  Wall.  (U.  S.)  520;  culty  in  determining  what  would  be  a 

New  York  Fourth  Nat.  Bank  v.  Franck-  proper  interpretation  of  the  law.     We 

lyn,   120  U.  S.  747;  Peck  v.  Miller,  39  might  or  might  not  give  the  same  effect 

Mich.  594;  Barrick  v.  Gifford,  47  Ohio  to  the  language  that  is  given  to  it  in  the 

St.  181;  Allen  V.  Walsh,  25  Minn.  543;  courts  of  Mexico.     *    *    *    This  diffi- 

Sraith  V.  Hockabee,  53  Ala.   191.     The  culty  of  itself  furnishes  a  sufficient  rea- 

decisions  of  our  own  courts  are  also  to  son  for  the  courts  of  this  state  to  de- 

the  effect  that  special   remedies   pro-  cline   to  assume  jurisdiction   of    this 

vided  by  foreign  laws  to  enforce  the  class    of    cases.     ♦    *    ♦    There    are 

liability  of  stockholders  in  foreign  cor-  other  sufficient  reasons  why  our  courts 

porations  must  be  applied  by  the  courts  should  not  attempt  to  enforce  the  Mexi- 

of  the  state  in  the    local  jurisdiction  can  law  in  cases  like  this.     The  reason 

and  where  the  corporation  is  domiciled,  which  influences  the  courts  of  one  state 

Lowry  v.  Inman   46  N.  Y.  119;  Chris-  to  permit  transitory  actions  for  torts  to 

tensen  v,  Eno,  106  N.  Y.  97;  Barnes  v,  be  maintained  therein,  when  the  right 

Wheaton,  80  Hun  (N.  Y.)  8.     The  stat-  accrued  in  a  foreign  state  or  country,  is 

utes   in   these  cases   were,  it  is  true  that  the  defendant,   having   removed 

different  in   some   respects  from  that  from  such  other  state  or  country,  cannot 

now   under    consideration,  but    when  be  subjected  to  the  jurisdiction  of  the 

these  cases  are  read  with  some  of  our  courts  where  the  cause  of  action  arose, 

more  recent  decisions  as  to  the  mode  of  and  as  matter  of  comity,  but  more  espe- 

enforcing  the  liability  of  stockholders  cially  to  promote  justice,  the  courts  of 

in  our  own  corporations,  it  becomes  at  the  place  wheie  he  is  found  will  en- 

once  apparent  that  they  apply  to  the  force   the  rights  of  the   injured  parly 

statute   in   question.      National   Bank  against  him,  because  it  would  be  un- 

V.  Dillingham,   147   N.  Y.  603."      To  just  that  the  wrongdoer  should  be  pcr- 

the  same  effect  is  Russell  v.  Pacific  R.  mitted,  by  removing  from  the  country 

Co.,  113  Cal.  258.  where  he  inflicted  the  in j ury ,  to  avoid 

Contra,  Guerney  v.  Moore,  131  Mo.  reparation  for  the  wrong  done  by  him. 

650.  In  this  case  there  has  been  no  removal 

1.  Even  When  the  Laws  of  Both  Jnrisdlo-  of  the  person  or  property  of  the  defend- 

tions  Give  a  Bight  of  Action,  the  court  is  ant." 

not  always  bound  to  entertain  the  ac-  In  Kimball  v,  St.  Louis,  etc.,  R.  Co., 
tion  for  a  cause  arising  under  the  for-  157  Mass.  7,  the  court,  assuming,  for 
eign  law.  In  Mexican  Nat.  R.  Co.  v.  the  purposes  of  decision,  that  it  had 
Jackson,  8g  Tex.  107,  which  was  an  ac-  jurisdiction  in  such  a  case  and  could 
tion  against  the  defendant  railway  proceed  to  a  decree  upon  the  merits 
company  for  an  injury  sustained  by  which  would  be  binding  in  Missouri* 
the  plaintiff  in  the  republic  of  Mexico  said:  *'  But  it  seems  to  us  clear  that,  as 
while  in  the  employ  of  said  company  among  the  states  of  this  Union,  the 
in  that  country,  the  court  said  that  the  plaintiffs  ought  to  resort  in  the  first  in- 
decisions in  Texas  established  the  doc-  stance  to  that  court  which  alone  can 
trine  that  the  courts  of  that  state  declare  the  law  of  the  case  with  author- 
would  not  undertake  to  adjudicate  ity,  and  can  compel  obedience  to  it  by 
rights  which  originated  in  another  force.  It  would  be  a  misuse  of  our 
state  or  country  under  statutes  mated-  powers  to  attempt  to  control  the  action 
ally  different  from  the  law  of  Texas  in  of  those  courts,  in  a  case  like  this,  by 
relation  to  the  same  subject,  and  an  adjudication  which  would  depend 
added:  "  Many  difficulties  would  pre-  upon  them  for  enforcement,  and  which 
sent  themselves  in  an  attempt  to  deter-  they  might  say  had  mistaken  the  Mis- 
mine  the  meaning  of  the  Mexican  law  souri  law.*' 
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owes  to  its  own  citizens.*  See  in  general  upon  this  subject  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.),  title  Private  International  Law, 
3.  Honreddents — Person  or  Property  Within  Jnrifldietion.  —  The 
jurisdiction  of  a  court  extends  over  persons  and  property 
within  its  territorial  limits,  but  no  further,*  and  it  is  stated  gen- 
erally that  in  order  to  acquire  jurisdiction  the  defendant  must 
be  served  with  process  by  original  summons,  attachment  and 
summons,  or  otherwise  as  required  by  law.*  The  rule  is  that 
when  a  party  out  of  the  jurisdiction  has  property  within  the  juris- 
diction of  the  court,  the  jurisdiction  of  the  cause  may  be  acquired 
by  issuance  of  process  against  and  seizure  of  such  property,  even 
though  the  defendant  cannot  be  served  with  personal  process, 
but  the  jurisdiction  thus  acquired  will  merely  authorize  the 
ascertainment  of  the  obligation  and  subjection  of  the  property 
to  the  extent  thereof  if  so  much  is  seized,  and  will  not  support  a 
personal  judgment  in  the  absence  of  personal  service.*    A  judg- 

1.  Marshall  v.  Sherman,  148  N.  Y.  26.        New  Hampshire.  —  Eastman  v.  Dear- 

2.  See  supra.    III.    i.   Restriction   of    born,  63  N.   H.  364,  overruling  Kend- 
Sovereign  Power;  infra^  III.  4.  Nonresi-     rick  v.  Kimball,  33  N.  H.  482. 

dent  Personally  Within  the  Jurisdiction.  New  Mexico.  —  Smith  v.  Montoya,  3 

S.  Brown  v.  Webber,  6  Cush.  (Mass.)  N.  Mex.  44. 

564.  New    York.  —  Force    v.    Gower,    23 

Even  in  proceedings  in  rem  against  How.  Pr.  (N.  Y.  C.  PI.)  294;  McKinney 

the  property  of  nonresident  deblors,  v.  Collins,  88   N.  Y.   216;    Warren   v. 

the  citation  by  publication  or  otherwise  Tiffany,  17  How.  Pr.  (N.  Y.  Supreme 

to  the  defendants,  as  expressly  provided  Ct.)  106;    Hulbert  v.  Hope  Mut.  Ins. 

by  law,  must  be  given,  whereby  they  Co.,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 

may  have  their  day  in  court,  otherwise  275;    Kilburn  v.  Woodworth,  5  Johns, 

the  court  will  acquire  no  jurisdiction  (N.  Y.)  37;    Fitzsimmons  v.  Marks,  66 

or  authority  to  adjudge  a  sale  of  their  Barb.  (N.  Y.)  333;    Robinson  v.  Ward, 

property  to  satisfy  their  debts.     Smith  8  Johns.  (N.  Y.)  86. 

V.  Montoya,  3  N.   Mex.  44.     And  see  North    Carolina.  —  Bernhardt    v. 

article  Publication.  Brown,  118   N.  Car.   700;    Winfree  v, 

4.  California.  —  Anderson  v.  Goff,  72  Bagley,  102  N.  Car.  515. 

Gal.  65;  Belcher  v.  Chambers,  53  Cal.  Ohio.  —  Arndt  v.  Arndt,  15  Ohio  33. 

635;  Brown  v.  Campbell,  100  Cal.  636;  South  Carolina.  —  Stanley  r.  Stanley, 

Blanc  V.  Paymaster  Min.  Co.,  95  Cal.  35  S.  Car.  94. 

524.  Texas.  —  Barnett  v.  Rayburn,  4  Tex. 

Connecticut.  —  Easterly  v.  Goodwin,  App.  Civ.  Cas.,  §  84;  Weems  v.  Miles, 

35  Conn.  276;   Kibbe  v.  Kibbe,  Kirby  i  Tex.  App.  Civ.  Cas.,  §  1207;  Thom- 

(Conn.)  119.  son  v.  Shackelford,  6  Tex.   Civ.  App. 

Kentucky.  —  Graham  r.  Sublett,  6  J.  121;    Martin   v.   Cobb,    77    Tex.    544; 

J.  Marsh.  (Ky.)  45.  Heady    v.  Bexar  Bldg.,  etc.,   Assoc, 

Maine.  —  Buffum    v.    Ramsdell,    55  (Tex.   Civ.   App.   1894)  26  S.   W.  Rep. 

Me.  252;    Penobscot  R.  Co.  v.  Weeks,  468. 

52  Me.  456;    Lovejoy  v.  Albee,  33  Me.  Vermont.  —  Price  v.  Hickok,  39  Vt. 

414;  McVicker  v.  Beedy,  31  Me.  316.  292;  Woodruff  v.  Taylor,  20  Vt.  74. 

Maryland.  —  Grover,     etc..     Sewing  Virginia. — O'Brien  v.  Stephens,  il 

Mach.  Co.  V.  Radcliffe,  66  Md.  517.  Gratt.  (Va.)  610. 

Michigan.  —  Moore     v.     Speed,     55  West   Virginia.  —  Fowler  v.   Lewis, 

Mich.  84.  36  W.  Va.  112. 

Minnesota,  —  Kenney  v,  Goergen,  36  Wisconsin.  —  Renier  v.  Hurlbut,  81 

Minn.  192.  Wis.  24;  Smith  v.  Grady,  68  Wis.  215. 

Missouri,  —  Abbott  v.  Sheppard,  44  United  States.  —  Pennoyer  v.  Neff,  95 

Mo.  273;    Latimer  v.   Union  Pac.  R.  U.  S.  714;  Boswell  v.  Otis,  9  How.  {\]. 

Co.,  43  Mo.  105.  S.)  336;  Picquet  v.  Swan,  5  Mason  (U. 
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ment  when  neither  the  person  nor  the  property  of  the  defendant 

is  within  the  jurisdiction  of  the  court  and  no  personal  service  is 
had  upon  the  defendant  is  absolutely  void/  except,  however,  in 

S.)  35;   Cooper  v,  Reynolds,  lo  Wall.  N.  Y.  528;  Sch winger  v.  Hickok.  53  N. 

(U.  S.)  308.  Y.  280. 

See  also  articles  Garnishment,  vol.  Texas.  —  Goodman    v,    Henley,    80 

9,  p.  810;   Attachment,  vol.2,  p.   i;  Tex.  499;  Scott  w.Streepy,  73  Tex.  547; 

and   infra^    IX.    General  Rule  of  Pre-  Martin  v,  Cobb,  77  Tex.  544. 

sumptions  as  to  Jurisdiction.  Vermont. — Skinner  v,  McDaniel,  4 

A  personal  judgment  void  because  Vt.  418;  Price  v.  Hickok,  39  Vt.  292. 

rendered  on   publication   and  not  on  See  also  Charlotte  First  Nat.  Bank  v. 

service    of    process  cannot    be    made  Wilson,  80  N.  Car.  200;  Stancill  v.  Gay, 

good  by  reason  of  the  fact  that  a  mo-  92  N.  Car.  462;  Carter  v.  Rountree,  109 

tion  for  new  trial  was  made  and  over-  N.  Car.  29.    And  see  cases  cited  in  last 

ruled.     The  court  said:    *'  The  judg-  preceding  note. 

ment  was  void  when  rendered.  The  The  Trfwuling  Oaae  upon  this  subject, 
filing  of  a  motion  to  set  it  aside,  or  the  Pennoyer  v,  Neff,  95  U.  S.  714,  holding 
overruling  of  the  motion,  could  not  that  a  valid  judgment  in  personam  can- 
make  it  better  or  worse.  The  record  not  be  obtained  against  one  not  within 
does  not  show  that  defendants  filed  the  jurisdiction  who  has  not  been  per- 
the  motion  or  that  it  was  done  by  their  sonally  served  with  process  and  has  not 
authority.  The  filing  of  the  motion  appeared  in  the  action,  and  that  it  is 
does  not  show  that  the  defendants  were  not  competent  for  a  state  to  authorize 
present  in  court  when  the  judgment  was  such  a  judgment  which  will  bind  prop- 
rendered."  Martin  v.  Cobb,  77  Tex.  erty  not  within  the  state  at  the  time  or 
544.  See  article  Appearances,  vol.  2,  not  proceeded  against  in  rem  in  satis- 
p.  653  et  seq.  faction  of  the  claim,  is  now  generally 

1,  Connecticut.  —  Wood  v,  Watkinson,  followed.      Eliot   ?'.    McCormick,    144 

17  Conn.  504.  Mass.    ro;     Needham   v,   Thayer,    147 

Georgia.  — Dearing     v.     Charleston  Mass.  536;  Grover,  etc..  Sewing  Mach. 

Bank,  5  Ga.  497;  Adams  v,  Lamar,  8  Co.  v.  Radcliffe,  66  Md.  517;  York  v. 

Ga.  83.  State,  73  Tex.  651;  Osborne  v.  Barnett, 

Indiana,  — Nicholson  t^.  Stephens,  47  i  Tex.  App.  Civ.  Cas.,  §  129;  Smith  v, 

Ind.  186;   Horner  v.  Doe,  i  Ind.  130;  Montoya,    3    N.    Mex.    44.     See   also 

Ashley  v.  Laird,  14  Ind.  222;  Hawkins  Guaranty    Trust,    etc.,   Co.    v.   Green 

t/.  Hawkins,  28  Ind.  66;  Ricer.  Loomis,  Cove  Springs,  etc.,   R.  Co.,  139  U.S. 

28  Ind.  399;  State  v,  Hudson,  37  Ind.  148;    Earle  v.   McVeigh,  91   U.  S.  503; 

198;  Packard  v.  Mendenhall,  42  Ind.  Settlemier  v,   Sullivan,   97  U.  S.  444; 

598;  Beard  v.  Beard,  21  Ind.  321.  Cheely    v.    Clayton,    no    U.    S.    701, 

Kentucky.  —  Mattingly  v.  Corbit,  7  B.  and  the  cases  cited  generally  in  this 

Mon.  (Ky.)  378;  Manifee  v.  Hyneman,  section. 

3  T.  B.  Mon.  (Ky.) 406;  Berry  v.  Berry.  Appearance  After    Publication.  —  If  a 

6Bush(Ky.)  595;  Griswold  V.  Popham,  party  appears    after  publication    and 

I  Duv.  (Kv.)  170;  Jackson  v.  Speed,  2  constructive  service,  such  appearance 

Duv.  (Ky.)  429;    Harris  v.  Adams,   2  is  equivalent  to  personal  service.     Reed 

Duv.  (Ky.)  141;  Giaham  2/.  Sublett,  6  J.  v.   Chilson,    (Supreme   Ct.)   16   N.    Y. 

J.  Marsh.  (Ky.)  45.  Supp.  744,   142  N.  Y.  152;  Duncan  v. 

Maine, — Lovejoy  v.  Albee,  33  Me.  Wickliffe,  4  Mete.  (Ky.)  119.     See  also 

414;  Smith  V.  Eaton,  36  Me.  298.  Olcott  v.  Maclean,  73  N.  Y.  223;  Jones 

Maryland.  — Grover,     etc.,     Sewing  v.  Jones.  108  N.  Y.  415;  Carroll  v.  Lee, 

Mach.  Co.  V.  Radclifife,  66  Md.  517.  3   Gill   k  J.  (Md.)  504.      See  further. 

Massachusetts.  —  Eliot  v.  McCormick,  infra^   X,    2.  /.   (2)  Jurisdiction  of  the 

144  Mass.  10;  Martin  z/.  Kittredge,  144  /*^rj<wf,  and  article  Appearances,  vol.  2, 

Mass.  13,  note;  Stone  v,  Wainwrlght.  ^.  t^q  et  seq, 

147  Mass.  201.  In    Kirkpatrick   v.    Post,    53   N.   J. 

Mississippi.  —  Cocke  v.   Brewer,   68  Eq.  600,  wherein  it  was  held  that  if  the 

Miss.  775.  nonresident   defendant  should  fail  to 

New   Hampshire.  —  Bruce  v.  Clout-  appear,    and    final    decree   should  be 

man,  45  N.  H.  37.  eventually  entered  against  him,   then 

New   York,  —  Bartlett  v,  Spiccr,  75  the  question  of  his  right  to  protection 
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so  far  as  a  citizen  of  a  state  domiciled  therein  may  be  bound  by 
a  service  of  process  there  lawful.* 

Tlie  Hare  Fact  that  Property  Is  Within  tlie  Juriadiotion  of  the  court  is  not 
sufficient  to  justify  an  action  in  personam  against  the  defendant 
where  he  cannot  be  served  with  process,  but  the  property  itself 
must  be  brought  before  the  court.* 

4.  HonresideiLt  Personally  Within  the  Juiisdietion.  —  A  nonresi- 
dent, however,  is  not,  merely  by  reason  of  his  nonresidence,  exempt 
from  the  jurisdiction  of  a  court,  if  he  is  within  the  territorial  limits 
of  such  jurisdiction  and  can  be  served  with  process,  or  if  he 
appears  in  the  action  voluntarily,* 

6.  Proceedings  in  Bern — a.  Property  Within  Territorial 

Limits.  —  Whenever  specific  property  is  subject  to  seizure  and 

under  the  Fourteenth  Amendment  to  See  also  infra^  X.  2.  /.  (2)  Jurisdic" 

the  Constitution  of  the  United  States  Hon  of  tht  Person. 

mijC^ht  properly  arise,  the  court  said:  In  ^/a^ama  it  was  said:  '*  The  whole 

"  But  I  cannot  hold  that  it  has  arisen  subject  of  jurisdiction  of  nonresidents 

by  virtue  of  making  the  order  of  publi-  is  one  of  statutory  creation  and  regula- 

cation     for  the  purpose  of  acquiring  tion.     Our  statutes  make  no  distinction 

jurisdiction  of  the  nonresident  defend-  in  this  particular  between  nonresident 

ant  and  allowing  him  to  come  in  to  natural  persons  and  foreign  corpora- 

defend  if  he  wishes.*'  tions.      There  are    but    two    general 

1,  Hunt  V.  Hunt,  72  N.  Y.  240.  See  classes  of  cases  where  they  are  allowed 
also  Taylor  v,  Rountree,  15  Lea  (Tenn.)  to  be  sued  in  the  courts  of  Alabama. 
727;  Kyle  V.  Philips,  6  Baxt.  (Tenn.)  The  first  is  by  process  of  attachment  at 
43;  Mulloy  V.  White,  3  Tenn.  Ch.  9;  law,  under  like  circumstances  and  in 
Stewart  v,  Anderson,  70  Tex.  588.  See  like  manner  as  against  natural  persons 
generally  articles  Pubucation;  Ser.  residing  without  the  state.  Code  1876, 
VICE  OF  rROCESS.  §  3263.     The  other  is  in  any  case   in 

2.  Stewarts.  Anderson,  70  Tex,  588;  equity  arising  under  subdivision  2  of 
McVicker  v.  Beedy,  31  Me.  314;  Bissill  section  3753  of  the  Code  of  1876,  desig- 
V.  Briggs,  9  Mass.  468;  Morris  v,  nated  as  section  3414  of  the  present 
Union  Pac,  etc.,  R.  Co.,  56  Iowa  135;  Code  of  i886,  which  confers  jurisdic- 
Kenney  v.  Goergen,  36  Minn.  192.  tion  on  courts  of  chancery  against  non- 
Jurisdiction  cannot  be  made  to  de-  residents,  in  four  particular  classes  of 

pend  upon  facts  to  be  ascertained  after  cases:  (i)  When  the  object  of  the  suit 

the  court  has  tried  the  cause  and  ren-  concerns  an  estate  of,  or  lien  or  charge 

dered  the  judgment.     If  the  judgment  upon,  lands  within  this  state,  or  the 

be  previously  void,  it  will  not  become  disposition  thereof;  or  (2)  any  interest 

valid  by  the  subsequent  discovery  of  in,   title   to,   or  incumbrance  on   per- 

property  of  the  defendant,  or  by  his  sonal  property  within  this  state;  or  (3) 

subsequent    acquisition    of    it.      The  when  the  cause  of  action  arose  in  this 

judgment,  if  void  when  rendered,  will  state;  or  (4)  when  the  act  on  which  the 

alwavs  remain  void;  it  cannot  occupy  suit  is  founded  was  to  have  been  per- 

the  doubtful  position  of  being  valid  if  formed  in  this  state."  Iron  Age  Pub.  Co. 

property  be  found,  and  void  if  there  v.  Western  Union  Tel,  Co.,  83  Ala.  498. 

be  none.    Pennoyer  v.  Neff,  95  U.  S.  Cittienf  WiU  Not  Be  Bent  Abroad.  — 

728.  Where  the  courts  get  jurisdiction  of  the 

8.  Roberts  z'.  Dunsmuir,  75  Cal.  203;  person  or  property  of  a  nonresident, 

Haussman  v.  Burnham,  59  Conn.  136;  they  will  retain  it,  to  administer  justice 

Loyd  V.  Hicks,  31  Ga.  140;  Marquardt  to  resident  citizens,  and  not  send  them 

V,  Thompson,  78  Iowa  158;   Swan  v.  to  a  foreign  jurisdiction  to  seek  redress. 

Smith,   26  Iowa    87;    People's  Bldg.;  Callaway  t'.  Tones,  ig  Ga.  277. 

etc.,   Assoc.     V.  Mayfield,  42  S.  Car.  Bemovftl  After  Jnrisdiotion  Acquired. — 

424;  St.  Louis,  etc.,  K.  Co.  «/.  Whitley,  When  the  court  has  acquired  jurisdic- 

77  Tex.  126.    Sec  generally  the  cases  tion  of  the  person  by  service  of  process, 

cited  in  this  section.  his  absence  from  the  jurisdiction  there- 
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sale  for  the  satisfaction  of  particular  demands,  courts  of  the  state 
where  the  property  is  situated  have  undoubted  jurisdiction  with- 
out reference  to  the  residence  of  the  parties.* 

b.  Necessity  of  Seizure.  —  The  basis  of  the  jurisdiction  of 
proceedings  in  rem  and  quasi  in  rem  is  the  seizure  of  the  prop- 
erty upon  which  the  judgment  is  to  operate,  and  such  jurisdic- 
tion cannot  be  acquired  except  by  lawful  seizure.* 

c.  Notice.  —  In  proceedings  in  rem,  as  well  as  in  those  which 
are  in  the  nature  of  proceedings  in  rem,  actual  notice  to  parties  is 
not  necessary,'  but  constructive  notice,  either  generally  to  the 
whole  world  where  the  proceeding  is  purely  in  rem,  or  specially 
to  the  parties  interested  where  the  proceeding  is  quasi  in  rem,  is 
sufficient.** 

after  will  not  affect  the  jurisdiction  ac-  all  depends,  and  such  fact  must  have 

quired.     People's  Bldg.,  etc.,  Assoc,  v.  an    actual    existence,    otherwise     the 

Mayfield,  42  S.  Car.  424.     See  also  in-  jurisdiction  will  fail"  [r//i>/^  Thompson 

/rfl,  Vlll,  2.  Effect  of  Subsequent  Events,  v.  Whitman,  18  Wall.  (U.  S.)457;  Rose 

1.  La  Trobe  v.  Hay  ward,  13  Fla.  190.  v,    Himely,   4  Cranch  (U.  S.)  260,  in 

2.  Wyman  v.  Campbell,  6  Port.  (Ala.)  which  latter  case  Marshall,  C.  J.,  speak- 
239;  Gould  V.  Jacobson,  58  Mich.  292;  ing  for  the  court,  said:  **  Upon  princi- 
New  Orleans,  etc.,  R.  Co.  v.  Hemphill,  pie,  it  would  seem  that  the  operation  of 
35  Miss.  24;  Miller  v.  U.  S.,  11  Wall,  every  judgment  must  depend  on  the 
(U.  S.)  294;  The  Rio  Grande,  23  Wall,  power  of  the  court  to  render  that  judg- 
(U.  S.)  463;  Cooper  v,  Reynolds,  10  ment,  or,  in  other  words,  on  its  juris- 
Wall.  (U.  S.)  308,  cited  in  Hall  v.  Hall,  diction  over  the  subject-matter  which  it 
12  W.  Va.  15.  has   determined.     In  some  cases  that 

An  order  of  publication  without  the  jurisdiction  unquestionably  depends  as 

seizure  of  property  is  wholly  without  well  on  the  state  of  the  thing  as  on 

authority  of  law.     Williams  v,  Lowe,  4  the  constitution  of  the  court.    If  by  any 

Neb.  399  [citing  Hollingsworth  v.  Bar-  means  whatever  a  prize  court  should 

bour,  4  Pet.  (U.  S.)  475;  Enos  v.  Hunter,  be  induced  to  condemn,  as  prize  of  war, 

9  111.  216].  a  vessel  which  was  never  captured,  it 

Modeof  Seiiure  —  Soi&oieiicy  of  Betnm.  could  not  be  contended  that  this  con- 
—  In  proceedings  under  the  Acts  of  demnation  operated  a  change  of  prop- 
Congress,  for  confiscation  of  shares  of  erty."] 

stock  in  corporations  used  for  insurrec-  8.  Rayl  v.  Lapham,  27  Ohio  St.  452; 
tionary  purposes,  it  was  held  that  Crowell  v.  Johnson,  2  Neb.  155;  Wiley 
neither  the  writ  nor  the  law  required  the  v,  Pavey,  61  Ind.  457;  Hanley  v.  Han- 
return  of  the  sheriff  or  marshal  to  show  ley,  114  Cal.  690. 

the  mode  of  seizure,  and  that  a  return  No    Controversy  Between    Partiee   In- 

was  sufficient  which  showed  that  the  volved.  —  A  proceeding  in  rem   is  not 

property  had  been  seized  and  held  by  necessarily  involved  in  a  controversy 

the  officer  subject  to  the  further  orders  between    parties,    and    in    fact    in    a 

of  the  court,  and  was  conclusive.  Miller  majority  of  instances  no  such  contro- 

V.  U.  S.,  II  Wall.  (U.  S.)  294.  versy  exists.      Gaines   v,  Fuentes,  92 

Bitxu  of  Bee.  —  In  proceedings  in  rem^  U.  S.  21 ;  Woodruff  v.  Taylor,  20  Vt.  65. 
the  thing  or  matter  affected  by  the  de-  Intervention,  —  Where     persons    are 
cree  must  be  subject  to  the  dominion  of  not  made  parties  by  name  to  such  suits, 
the  court.     The  situs  must  be  such  as  they  come  into  the  litigation  as  inter- 
that   the  judgment  may  be  operative  veners.     Brown   v.   Levee  Com'rs,    50* 
upon  it.     Brown  v.  Levee  Com'rs,  50  Miss.  481.     See  in  general  article  In- 
Miss.  480;  Thomas  v.  People,  107  111.  tervention,  vol.  11,  p.  494. 
526,    wherein    it    was    said    that   "  in  4.  Moore    v.    Speed,    55    Mich.    87; 
every  proceeding  in  rem,  and  in  every  \VoodrufI  v.  Taylor,  20  Vt.  65. 
case  in  the  nature  of  a  proceeding  in  Where  the  proceeding  becomes  one 
rent,  there  is  some  great  central  con-  in    rem  by  reason  of  the  fact  that  the 
trolling  fact  upon  which  the  jurisdic-  defendant  is  beyond  reach  of  personal 
tion   or  power  in  the  court   to  act  at  process,  see  supra.  III.  3.  Nonresidents 
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6.  JnrisdictioiL  Over  Foreign  Corporations.  —  A  corporation  which 
confines  its  business  within  the  state  of  its  incorporation  cannot 
be  brought  into  court  in  another  state,  where  it  has  not  estab- 
lished any  office  or  transacted  any  business,  by  the  service  of 
process  on  an  officer  who  may  be  accidentally  present  in  such 
state.^     Such  officer  does  not  represent  the  corporation,  nor  does 

—  Person  or  Property  Within  Jurisdic-  Mass.  412,  in  determining  the  effect  of 

tion.     See  also  generally  article  Publi-  a  judgment  in  rem  against  strangers  in 

CATION.  interest,   it  was  said  that  the  general 

BeiBure — Notioe  to  World.  —  In  the  statement  that  such  proceedings  em- 
initiation  of  proceedings  m  r^m  all  per-  braced  all  the  world  as  parties  was 
sons  are  cited  to  appear.  Gaines  v,  misleading,  and  that  they  were  not 
Fuentes,  92  U.  S.  21,  citing  Freeman  v.  such  parties  in  interest  as  to  be  pre- 
Alderson,  119  U.  S.  187.  eluded  by  the  judgment,  but  to  that  end 

**  In  evexy  court  and  in  all  countries  were  strangers  in  interest,  and  were  not 
whose  judgments  are  respected  notice  precluded  upon  the  facts. 
of  some  kind  is  given.  It  is,  indeed,  Conilfoation.  —  Under  the  Act  of  Con- 
as  I  apprehend,  just  as  essential  to  the  gress  providing  for  the  confiscation  of 
validity  of  a  judgment  in  rem  that  con-  property  used  for  insurrectionary  pur- 
structive  notice,  at  least,  should  appear  poses,  the  object  of  the  writ  is  to  bring 
to  have  been  given,  as  that  actual  no-  the  property  under  the  control  of  the 
tice  should  appear  upon  the  record  of  a  court  and  keep  it  there,  as  well  as  to 
judgment  in  personam.  A  proceeding  give  notice  to  the  world.  Miller  v.  U. 
professing  to  determine  the  right  of  S.,  11  Wall.  (U.  S.)  294. 
property,  where  no  notice,  actual  or  Diitinotion  Botween  Prooeedings  in  Bom 
constructive,  is  given,  whatever  else  it  and  Quasi  in  Bom.  —  In  Freeman  v, 
mig^ht  be  called,  would  not  be  entitled  Alderson,  119  U.  S.  187,  the  court  lays 
to  be  dignified  with  the  name  of  a  judi-  down  the  distinction  between  proceed- 
ciai  proceeding.**  Woodruff  «^.  Taylor,  ings  which  are  purely  in  rem  and 
20  Vt.  76,  citing  Bradstreet  v.  Neptune  those  which  are  in  the  nature  of  pro- 
Ins.  Co.,  3  Sumn.  (U.  S.)  607.  ceeding^s  in  rem^   as  follows:  *'  There 

A  Legal  Seizure  under  Lawful  is,  however,  a  large  class  of  cases 
Authority  gives  jurisdiction,  and  de-  which  are  not  strictly  actions  in  rem^ 
crees  and  sentences  thereunder  divest  but  are  frequently  spoken  of  as  actions 
the  title  of  the  whole  world,  and  pass  quasi  in  rem,  because,  though  brought 
in  rem  adjudicatam.  Wyman  v.  Camp-  against  persons,  they  only  seek  to  sub- 
bell,  6  Port.  (Ala.)  239;  Rosev.  Himely,  ject  certain  property  of  those  persons 
4  Cranch  (U.  S.)  278;  Hibbard  v.  to  the  discharge  of  the  claims  asserted. 
People,  4  Mich.  125;  Wight  r.  Maxwell,  Such  are  actions  in  which  property  of 
4  Mich.  45.  nonresidents  is  attached  and  held  for 

In  Brown  v.  Levee  Com*rs,  50  Miss,  the  discharge  of  debts  due  by  them  to 
480,  it  was  said  that  it  is  not  necessary  citizens  of  the  state,  and  actions  for  the 
that  the  owner,  or  any  person  having  enforcement  of  mortgages,  and  other 
interest  in  the  thing  to  be  affected  by  liens.  Indeed,  all  proceedings  having 
the  judgment,  should  have  notice  other  for  their  sole  object  the  sale  or  other 
than  such  as  is  implied  in  the  seizure  disposition  of  the  property  of  the  de- 
itself.  And  see  Branch  Bank  v,  fendant  to  satisfy  the  demands  of  the 
Hodges,  12  Ala.  118,  wherein  it  was  said  plaintiff  are  in  a  general  way  thus  des- 
that  notice  served  on  the  thing  will  give  ignated.  But  they  differ,  among  other 
information  to  all  who  have  any  in-  things,  from  actions  which  are  strictly 
tercst  in  it.  See  also  Cross  v.  Arm-  in  rem,  in  that  the  interest  of  the  de- 
strong,  44  Ohio  St.  624.  fendant  is  alone  sought  to  be  affected. 
In  New  Orleans,  etc.,  R.  Co.  v.  that  citation  to  him  is  required,  and 
Hemphill,  35  Miss.  24,  it  was  held  that  that  judgment  therein  is  only  conclu- 
the  seizure  of  the  thing  is  considered  sive  between  the  parties.'*  Woodruff 
notice  to  all  the  parties  interested,  and  z/.  Taylor,  20  Vt.  65. 
that  the  conclusiveness  of  such  pro-  1.  See  in  general  article  Service  op 
ceedings   rests  upon  the  principle  of  Process. 

public  policy.  Inoorporation  nndor  Lawi  of  Two  Statoo. 

In    Brigham    v,   Fayerweather,   140  — A  corporation    existing   under  the 
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he  carry  with  him  his  official  character  into  the  state  where  the 
corporation  had  done  no  business  nor  established  any  office.^ 
This  difficulty  of  serving  process  was  the  reason  of  the  early 
doctrine  that  a  corporation  could  not  be  sued  out  of  the  state  of 

its  domicile,'  though  that  rule  does  not  now  prevail,'  and  cor- 
porations may  now  be  sued  in  any  state  in  which  they  enter  to 
carry  on  their  business,  and  in  which  they  establish  agents  upon 
whom  process  may  be  served  under  the  law  of  such  jurisdiction.* 

laws  of  two  sutes  is  subject  to  the  juris-  him  would  be  sufficient,  but  intimates 
diction  of  either.  Cooper  v.  Dismal  that  if  the  corporation  has  property 
Swamp  Canal  Co.,  2  Murph.  (N.  Car.)  within  the  state  or  if  it  sends  its  officers 
195;  Richardson  v.  Vermont,  etc.,  R.  to  reside  there  and  transact  business. 
Co.,  44  Vt.  613;  Matter  of  St.  Paul,  upon  whom  by  the  law  of  the  state  pro- 
etc..  R.  Co.,  36  Minn.  85;  Baltimore,  cess  may  be  served,  there  is  no  reason 
etc.,  R.  Co.  V.  Gallahue,  12  Gratt.  (Va.)  why  jurisdiction  cannot  be  acquired. 
655;  Baltimore,  etc.,  R.  Co.  v.  Harris,  See  also  Day  v.  Essex  County  Bank,  13 
12  Wall.  (U,  S.)  65.  See  also  South  Vt.  97.  wherein,  without  reference  to 
Carolina  R.  Co.  v.  Nix,  68  Ga.  572.  any  sutute  and  without  further  corn- 
See  also  infra^  IV.  2.  Exclusive  Right  ment,  it  is  said  that  the  court  could  see 
of  Court  Fir  si  Acquiring  Jurisdic'  no  reason  why  a  foreign  corporation  as 
tion,  well  as  any  other  person  should  not  be 

1.  Moulin  V,  Trenton  Mut.  L.,  etc.,  sued  in  the  courts  of  Vermont. 

Ins.  Co.,  24  N.  J.  L.  223;  Latimer  v.  In  Smith  v.  Mutual  L.  Ins.  Co.,  14 

Union  Pac.  R.  Co.,  43  Mo.  105.  Allen  (Mass.)  336,  it  was  said  that  by 

2.  Process,  it  is  said,  must  be  served  comity  foreign  corporations  are  per- 
on  the  head  or  principal  officer  within  mitted  to  contract  and  sue  in  other 
the  jurisdiction  of  the  sovereignty  states;  that  if  they  avail  themselves  of 
where  the  official  body  exists,  and  if  the  that  comity  to  sue  or  to  make  contracts 
president  of  such  corporation  comes  into  in  another  state,  they  may  become 
another  state,  his  functions  will  not  liable  to  its  jurisdiction  to  the  extent  to 
accompany  him  and  move  beyond  the  which  they  have  voluntarily  subjected 
jurisdiction  of  the  government  under  themselves;  that  if  they  have  property 
whose  laws  he  derives  his  chaiacter.  or  rights  within  the  limits  of  another 
M'Queen  v,  Middletown  Mfg.  Co.,  16  state,  suits  can  be  maintained  and  judg- 
Johns.  (N.  Y.)5;  Bushel  v.  Common-  ments  enforced  against  them  to  the 
wealth  Ins.  Co.,  15  S.  &  R.  (Pa.)  176.  extent  of  such  property  and  rights,  but 
See  also  Peckham  v.  North  Parish,  16  that  this  results  from  the  authority  of 
Pick.  (Mass.)  286;  Gibbs  v.  Queen  Ins.  the  sute  over  whatever  is  within  its 
Co.,  63  N.  Y.  116,  wherein  it  is  iodi-  limits,  and  not  from  any  jurisdiction 
cated  that  the  force  of  the  decision  in  over  the  corporation  itself. 
M'Queen  v.  Middletown  Mfg.  Co.,  16  4.  Alabama.  —  Richmond,  etc.,  R. 
Johns.  (N.  Y.)  5,  supra^  induced  the  Co.  v.  Trousdale,  99  Ala.  389. 
enactment  of  the  statutes  of  New  York  California,  —  Lawrence  v,  Ballou,  50 
under  which  foreign  corporations  may  Cal.  264. 

be  sued  in  that  state.  Colorado.  —  Colorado  Iron- Works  v. 

8.  If,    upon   principles  of    law    and  Sierra  Grande  Min.  Co.,  15  Colo.  499. 

comity,    corporations    created   in    one  Georgia.  —  Selma,    etc.,    R.    Co.    v, 

jurisdiction  are  allowed  to  hold  property  Tyson,  48  Ga.  351. 

and  maintain  suits  in  another  jurisdic-  Illinois.  —  Firemen's     Ins.     Co.    v. 

tion,  it  will  be  strange  if  they  should  Thompson,  155  111.  204. 

not  also  be   liable  to  be  sued  in  the  Massachusetts.  —  National     Bank    v. 

same  jurisdiction;   if  they  are  recog-  Huntington,  129  Mass.  444;  Atty.-Gen. 

nized  for  one  purpose,  they  must  also  v.  Bay  State  Min.  Co.,  99  Mass.  153; 

be  recognized  for  the  other.     Libbey  v,  Reyer  v.  Odd  Fellows*  Fraternal  Ace. 

Hodgdon,   9    N.    H,    396.     This  case  Assoc,  157  Mass.  367. 

recognizes  the  difficulty  of  serving  pro-  Missouri.  —  Morgan  v.  Chicago,  etc., 

cess  upon  such  corporation  personally,  R.  Co.,  76  Mo.  176;  McNichol  v.  U.  S. 

and  doubts  whether  the  casual  presence  Mercantile  Reporting  Agency,  74  Mo. 

9(  a  principal  officer  and  service  upon  465;  Farnsworth  v.  Terre  Haute,  etc., 
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fclQMt-iiiftttar  and  ftetideiidii  Hi  i*lalntiif:  —  The  Itioderh  rule  that  an 
action  may  be  brought  against  a  foreign  corporation  is  not  un- 
restricted, however.^  Thus  the  jurisdiction  of  such  an  action 
for  a  caUsfe  arising  but  of  thfc  state  where  it  is  brought,*  or  of 

an  action  by  ^  nonresident  foi*  such  a  cause  is  not  permitted  in 
some  states.*  Statutes  sorhetimes  indicate  the  cases  in  which 
such  suits  may  be  brought,  exj)ressly  Restricting  thfe  right  on  the 
part  of  nonresidents.* 

R.  Co.,  29  Mo.  75;   St.  Louis  v.  Wig-  sidered  as  service,  a  judgment  against 

gins  Ferry  Cd.  \o  Mo.  580.  such  a  corpdi-ation  iinder  such  service 

Nebraska.  — Council  Bluffs  Cailning  should  be  tfespectfed  in  thfe  state  of  its 

Co.   V.   Omaha  Tinware  Mfg.  Co.,  49  incorporation  with  the  same  faith  and 

Neb.  537.  credit  to  which  it  is  entitled  in  the  state 

New    York,  —  Robinsoii   v.  Oceanic  where  it  was  rendered.     Lafayette  Ins. 

Steam  Nav.  Co.,   112  N.  Y.  322;  Mc-  Co.  v,  French,  18  How.  (U,  S.)  404. 

Cormicic  v,  Pennsylvania  Cent.  R.  Co.,  1.  The  provisions  of  statutes  to  the 

49  M.  y.  309;  Jones  V.  Norwich,  etc.,  effect  that  process  against  a  foreign 

Transp.  Cb.,  jo  Barb.  (N.  Y.)  193;  Del-  corporation  may  be  served  upon  ccr- 

aware,  etc.,  K.  Co.  v.  New  York,  etc.,  tain  persons  or  oflScers  connected  there- 

R.  Co.,  12  Misc.  Rep.  (N.  Y.  Suprertie  with  describes  the  mode  of   effecting 

Ct.)  230.  service,   but   has   nothing  to  do  with 

North  Carolina. — Shields  v.   Union  prescribing  the  cases  in   which   such 

Cent.  L.  Ins.  Co.,  119  N.  Car.  380.  service  can  be  made.     Camden  Rolling 

Pennsylvania.  — Bushel  v.  Common-  Mill  Co.  v.  Swede  Iron  Co.,  32  N.  J.  L. 

wealth  Ins.  Co.,  15  S.  &  R.  (Pa.)  176.  16;    Central   R.,   etc.,  Co.  v.  Carr,  76 

South    Carolina. — Central   R.,   etc.,  Ala.  388. 

Co.  V.  Georgia  Cohstr.,  etc.,  Co.,  32  S.  8.  Richmond,  etc.,  R.  Co.  v.  Trous- 

Car.  319.  dale,  99  Ala.  389;  Central  R.,  etc.,  Co. 

Texas. — Missouri    Pac.    R.   Co.    v.  z^.  Carr,  76  Ala.  388;    Western  Union 

Cullers,  81  Tex.  382;  Southern  Ins.  Co.  Tel.   Co.   v,   Pleasants,    46    Ala.   641; 

r.  Wolverton  Hardware  Co.,  (Tex.  1892)  Shelby  Stetl  Tube  Co.  v.  Burgess  Gun 

19  S.  W.  Rep.  615.  Co.,  8  N.  Y.  App.  Div.  444;  Allison  v, 

(/nited  States.  —  Lafayette  Ins.  Co.  z'.  T.  A.  Snider  Preserve  Co.,   20  Misc. 

French,    18   How.   (U.   S.)  464;  Balti-  Rep.  (N.  Y.  Supreme  Ct.)  367;  Bawk- 

more,  etc.,  R.  Co.  v.   Harris,  12  Wall,  night  v.  Liverpool,  etc.,  Ins.  Co.,  55  Ga. 

(U.  S.)  81.    Ex  p.  Schollenberger,  96  195,  ovefrulin^   a  contrary  dictum   in 

U.  S.  369.  Wilson  V.  Danforth,  47  Ga.  676.     See 

This  subject    is    now   largely  regu-  also  Moulin  v.  Trenton  Mut.   L.,  etc., 

lated   by  the  statutes  of  the  various  Ins.  Co.,  24  N.  T.  L.  223. 

states,  which  should  be  consulted.  8.  Sawyer  v.  North  American  L.  Ins. 

foridgn  Coritoratldn  lessed  of  DonlMtic  Co.,  46  Vt.  697,  distinguishing  Day  v. 
Oorpdration.  —  It  is  competent  for  the  Essex  County  Bank,  13  Vt.  97,  in  that 
General  Assembly  to  make  the  resi-  in  the  latter  case  the  cause  of  action 
dence  of  a  lessee  corporation,  for  the  accrued  in  Vermont,  and  the  corpora- 
parfk>se  of  suit,  the  same  as  that  which  tioti  appeared  and  answered, 
the  lessor  had  when  the  relation  of  Con^.  —  In  Massachusetts  it  is  held 
lessor  and  lessee  originated.  Adeclara-  that  a  nonresident  may  sue  a  foreign 
tion  against  a  lessee  alleging  that  its  corporation  upon  a  debt  contracted  else- 
principal  ofBce  within  the  state  is  in  the  Where,  although  the  statute  was  not 
county  where  the  suit  is  brought  shows  framed  for  that  purpose,  and  its  object 
jurisdiction  over  thfe  person  of  the  was  simply  to  provide  for  serving  pro- 
lessee,  though  the  latter  be  a  foreign  cess  upon  such  corporations.  Johnston 
corporation.  Watson  v.  Richmond,  v.  Trade  Ins.  Co.,  132  Mass.  432,  notic- 
ctc,  R.  Co.,  91  Ga.  ^22.  ing  the  former  contrary  holding  in  that 

SIEbetOf  Jtidgmsnt  in  ttateof  DomidL  state  in  Smith  v.  Mutual  L.  Ins.  Co., 
—  When  the  laws  of  a  state  permit  a  14  Allen  (Mass.)  341. 
foreign  corporation  to  transact  business  4.  Thus   in    South    Carolina    and   in 
Within  its  bbrdets  upon  condition  that  New  York  the  statutory  provisions  pet- 
certain  service  of  process  shall  be  con-  mit  an  action  by  a  resident  against  a 
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IV.  CovcuxsxsT  An  Sxclvaitb  JuxuDicnov  —  1.  Constmetion 
of  Orant  —  While  it  is  held  that  if  the  constitution  confers  upon 
one  court  in  express  terms  jurisdiction  over  a  particular  subject- 
matter  the  presumption  is  that  it  was  intended  that  the  jurisdiction 
thus  conferred  should  be  exclusive,*  a  mere  grant  of  jurisdic- 
tion to  a  particular  court,  without  words  of  exclusion  as  to  the 
other  courts  previously  possessing  the  like  power,  will  only  have 
the  effect  of  constituting  the  former  a  court  of  concurrent  juris- 
diction with  the  latter,  and  will  not  destroy  the  like  jurisdiction 

foreign  corporation  for  any  cause  of  states  was  in  conflict  with  that  clause 
action,  but  restrict  an  action  by  a  non-  of  the  Federal  Constitution  which  de- 
resident  against  a  foreign  corporation  dares  that  "  the  citizens  of  each  state 
to  causes  which  arise  within  the  state,  shall  be  entitled  to  all  the  privileges  and 
or  wherein  the  subjects  of  the  action  immunities  of  citizens  in  the  several 
are  situated  within  the  state.  Robin*  states,"  it  was  said  that  *' the  term 'citi- 
son  V.  Oceanic  Steam  Nav.  Co.,  ii3  N.  zens'  as  there  used  applies  only  to  natu- 
Y.  322:  Perry  v.  Erie  Transfer  Co.,  28  ral  persons,  members  of  the  body  politic. 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  430;  Manda  owing  allegiance  to  the  state,  not  to 
V,  Well's,  etc.,  Co.,  21  Misc.  Rep.  (N.  Y.  artificial  persons  created  by  the  legisla* 
Supreme  Ct.)  308;  House  v.  Cooper,  30  ture  and  possessing  only  the  attributes 
Barb.  (N.  Y.)  158,  wherein  a  complaint  which  the  legislature  has  prescribed.** 
filed  by  one  foreign  corporation  against  Kilmer  v.  Groome,  19  Pa.  Co.  Ct.  Rep. 
another  was  dismissed  for  not  stating  339. 

a  cause  of  action,  because  it  did  not  Olgeetioa  for  Want  of  JurudietioB.  — 

state  that  the  plaintiffs  were  residents  This  objection  is  to  the  subject-matter 

of  the  state,  or  that  the  cause  of  action  of  the  action  where  the  statute  provides 

arose  within  the  state,  or  that  the  sub-  that  the  cases  designated  are  the  only 

ject-matter  of  the  action  was  situated  ones  in  which  a  foreign  corporation  can 

within  the  state,  but  on  the  contrary  it  be  sued,  and  it  may  be  taken  at  any 

appeared  that  the  cause  of  action  arose  stage  of  the  action,  and  the  court  may, 

in   another    state.      And   see    Gait  v,  on  its  own  motion,  at  any  time  when 

Provident  Sav.  Bank,  18  Abb.  N.  Cas.  its  attention  is  called  to  the  fact,  refuse 

(N.  Y.  Supreme  Ct.)  431;  Central  R.,  to  proceed,   and   dismiss    the    action, 

etc.,  Co.  V.  Georgia  Constr.,  etc.,  Co.,  Perry  v,  Erie  Transfer  Co.,  28  Abb.  N. 

32  S.  Car.  319.  Cas.  (N.  Y.   C.  PL)  430,  22  Civ.  Pro. 

CosBlstent  with  Confutation  of  ITnited  Rep.  (N.  Y.)  178;  Robinson  v.  Oceanic 

StatM.  —  Such  statutes  are  not  repug-  Steam  Nav.  Co.,  112  N.  Y.  323,  decided 

nant  to  that  article  of  the  Federal  Con-  under  N.  Y.  Code  Civ.   Pro.,  §  1780, 

stitution  which  provides  that  citizens  and  indicating  that  this  section  changes 

of  each  state  shall  be  entitled  to  all  the  the  rule  laid  down  in   McCormick  v. 

privileges  and  immunities  of  citizens  Pennsylvania  Cent.  R.  Co.,  49  N.  Y.  303. 

in  the  several  states.     Adams  v.  Penn  But  see  Simon  v.  Sheridan,  etc.,  Co.,  21 

Bank,  35  Hun  (N.  Y.)394;  Robinson  v.  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  489. 

OceanicSteam  Nav.  Co.,  112  N.  Y.  315;  1.  Holmes  v.  Buckner,  67  Tex.  107; 

Central  R.,  etc.,  Co.  v.  Georgia  Constr.,  Griffin  v,  Ing.  3  Dev.  L.  (N.  Car.)  358; 

etc.,    Co.,   32   S.    Car.   319.      See   also  Knoxe/.  Gurnett,  28  La.  Ann.  60;  Mack- 

Cummings  v.  Wingo,  31  S.  Car.  428;  lot  v,  Davenport,  17  Iowa  379. 

Campbell  v.  Morris,  3  Har.  &  M.  (Md.)  Where  an  inferior  court  has  original 

535;    Frost   V.  Brisbin,   19  Wend.   (N.  inferior  jurisdiction,  it  is  held  that  an 

Y.)  II;  Chemung  Canal  Bank  v.  Low-  appellate  court  cannot  exercise  original 

cry,  93  U.  S.  72;  Missouri  v.  Lewis,  loi  jurisdiction  in  the  matter  confided  to 

U.  S.  22;  McCready  v.  Virginia,  94  U.  the  inferior  court.     Territory  v.  Mix,  i 

S.  395.  Arizona  52. 

Corporation  Not   Within  the  Meaning  Afflrmative  Grant  —  KegatlTO  of  Other 

of  the  Constitution,  —  In  Paul  v.   Vir-  Power.  —  An  affirmative  grant  of  orig- 

ginia,  8  Wall.  (U.  S.)  177,  upon  the  con-  inal  jurisdiction  in  particular  cases  im- 

tention  that  the  statute  of  the  state  of  plies  a  negative  upon  its  exercise  in 

Virginia  discriminating    between    the  any  other  case.     Territory  v,  Ortiz,  i 

corporations  of    that  state  and  other  N.  Mex.  5. 
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existing  in  the  latter.*  There  are  no  cases  denying  this  rule, 
although  there  are  instances  where,  under  constitutional  pro- 
visions giving  original  jurisdiction,  Congress  has  by  law  made  the 
jurisdiction  of  federal  courts  exclusive.* 

2.  Exclusive  Bight  of  Court  First  Acquiring  JuriBdiotion.  —  It  is  a 
settled  rule  that  when  two  courts  have  concurrent  jurisdiction  over 
a  particular  subject-matter,  the  one  which  first  takes  cognizance 
of  a  cause  falling  thereunder  will  retain  the  jurisdiction  through- 
out, to  the  exclusion  of  the  other,  and  until  final  determination.* 

^    If  a  Kew  Offense  Is  Created  by  statute  U.  S.  449;  U.  S.  v.  Louisiana,  123  U.  S. 

or  a  different  penalty  is  affixed  to  an  32;  BOrs  v.  Preston,  iii  U.  S.  252. 

existing  offense,  and  the  jurisdiction  is  The  grant  of  original  jurisdiction  in 

limited  to  a  particular  court,  the  juris-  the  constitution  to  a  particular  court  in 

diction  is  exclusive.     Rossett  v.  State,  a  class  of  cases,  without  any  words  ex- 

17  Ala.  496;  Reed  v.  Omnibus  R.  Co.,  eluding  other  courts  from  jurisdiction 

33   Cal.   212;    Aldrich  v.   Hawkins,  6  in  the  same  cases,  does  not  necessarily 

Blackf .  (Ind.)  125.  deprive  other  courts  of  concurrent  juris- 

1.  Alabama,  —  State  v,  Abram,  4  Ala.  diction  where  the  matters  fall  within 

272.  the  general  jurisdiction  of  such  other 

California,  —  Court wright     v.    Bear  courts.      Courtw right   v.    Bear   River, 

River,   etc..  Water,  etc.,  Co.,  30  Cal.  etc.,  Water,  etc.,  Co.,  30  Cal.  577,  where 

573.  ,  the  court  said:   *'The  question  here  is 

Florida.  —  Thrasher  v,  Dorg,  18  Fla.  not  the  same  as  that  presented  in  Zander 

809;  State  V.  Butt,  25  Fla.  258.  v,  Coe,  5  Cal.  230,  or  Caulfield  v.  Stev- 

Idako, — Greathouse  v.  Heed,  i  Idaho  ens,  28  Cal.  118.     There  the  question 

498.  was  whether  it  was  competent  for  the 

Illinois . — McNab  v,  Heald,  41   111.  legislature  to  confer  upon  certain  courts 

326.  *    *    *    jurisdiction  of  a  subject-matter 

Indiana,  —  Browning  v.   Smith,    139  that  was  vested  by  the  constitution  in 

Ind.  280.  other  courts,  and  here  the  question  is 

Iowa. — Sterritt    v.     Robinson,     17  whether  one  court  possesses  jurisdiction 

Iowa  61.  of  a  subject-matter  specially  allotted  to 

Kansas.  —  Shoemaker  v.  Brown,  10  it  by  the  constitution,  to  the  exclusion 

Kan.  392,  of  another  court  to  which  jurisdiction 

Maine.  — Small  v.  Swain,  I  Me.  133;  is  given  in  general  terms,  there  being 

Ridlon  V.  Emery,  6  Me.  261.  no  words  of  exclusion  in  either  case." 

Massachusetts. — Com.  v.  Hudson,  1 1  Kew  Bemedy  to  Courts  of  Becord  Oen- 

Gray  (Mass.)  64.  eraUy.  —  If  the  legislature  confers  upon 

Missouri.  —  State  v.  Wister,  62  Mo.  courts  of  record  generally  a   remedy 

592;  Dobyns  v,  McGovern,  15  Mo.  662;  entirely  new,  all  courts  of  record  may 

Real  Estate  Sav.  Inst.  v.  CoUonious,  63  take  the  power;    but  where  it  merely 

Mo.  296;    Pratt  V.  Clark,  57  Mo.  189;  adds  an  additional  ground  for  invoking 

State  V.  County  Ct.,  38  Mo.  402.  an  existing  remedy,  the  term  "  court  of 

New  York,  —  People  v.  Excise  Board,  record,"  when  used  in  the  new  act,  ap- 

(City  Ct.)  3  N.  Y.   St.  Rep.  253;  Dela-  plies  only  to  courts  of  record  exercising 

field   V.    Illinois,    2  Hill.  (N.  Y.)   159;  jurisdiction  to  which  the  addition   is 

Cooke  V,  State  Nat.   Bank,  52  N.  Y.  made.     People  v.  Excise  Board,  (City 

96.  Ct.)  3  N.  Y.  St.  Rep.  253. 

Pennsylvania.  —  Kline  v.  Wood,  9  S.  Jnrifldiotion    Conferred    by    Munioipal 

&  R.  (Pa.)  298.  Charter  — Effect  tipon  State  Jurisdiction. 

South  Carolina,  — State  v,  Glenn,  14  —  If  a  municipal  charter  does  not  con- 

S.  Car.  127.  fer  exclusive  jurisdiction  upon  the  city 

Texas. — Johnson  v.  Happell,  4  Tex.  court  in  particular  cases,  the  jurisdic- 

96;  Swan  V.  State,  48  Tex.  120.  tion  which  the  state  courts  previously 

Vermont.  —  Montpelier     First    Nat.  exercised  in  such  cases  is  not  thereby 

Bank  v.  Hubbard,  49  Vt.  i.  ousted.     State  v.  Wister,  62  Mo.  592; 

Washington,  — Jones    v.     Reed,     3  Rice  v.  State,  3  Kan.  141. 

Wash.  57;  State  v.  Hunter,  3  Wash.  92.  8.  Jones  v.  Reed,  3  Wash.  62. 

United  States,  —  Ames  t'.  Kansas,  ill  %,  Alabama, — Gould    v.   Hayes,   19 
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SeMoa  of  the  Bide.  —  This  rule  rests  upon  comity  and  the  neces- 
sity of  avoiding  conflict  in  the  execution  of  judgments  by  inde- 
pendent courts,  either  of  distinct  or  concurrent  jurisdiction.     Any 

Ala.  438;  Eaton  v,  Patterson,  4  Stew.  New     yi>ri.  —  Garlock    v,    Vander- 

&  P.  (Ala.)  9.  voori,  (Supreme  Ct.)  5  N.  Y.  Supp.  737; 

Arkansas, — State  v.  De vers,  34  Ark.  Schuehle    v,   Reiman,   86  N.   V.    370; 

188.  Travis  v,  Myers,  67  N.  Y.  542;  Rogers 

California.  —  AveriU  v.  The  Steamer  v.  King,  8  Paige  (N.  Y.)  210;  Lewis  v, 

Hartford,  3  Cal.  308.  Maloney,  12  Hun  (N.  Y.)  207;  Purdy  v. 

Colorado,  —  Parks  v.  Wilcox,  6  Colo.  Hayt,   92  N.   Y.   446;    Matter  of  Ver- 

489;    Louden  Irrigating  Canal  Co.  v,  planck,  91  N.  Y.  439;  Riggs  v.  Cragg; 

Handy  Ditch  Co.,  22  Colo.  102.  89  N.  Y.  470:  McCarthy  v,  Peake,  18 

Connectieut,  —  Parsons  zJ'.  Lyman,  32  How.  Pr.  (N.  Y.  Supreme  Ct.)  138,  9 

Conn.  570.  Abb.  Pr.  (N.  Y.)  164, 

Delatoare. — Beeson  v,  Beeson,  i  Harr.  North  Carolina, — State  v,  Yarbrough, 

(Del.)  394,  note  a;  Beeson  v.  Elliott,  i  i  Hawks  (N.  Car.)  78;  Cooper  v,   Dis- 

Del.  Ch.  368.  mal  Swamp  Canal  Co.,  2  Murph.  (N. 

Florida,  —  Beatty  v.  Ross,  i  Fla.  232;  Car.)  195. 

Beatty  v.  Scurry,  i  Fla.  245;  Boswell  v,  Ohio,  ^  Ex  p,  Bushnell,  8  Ohio  St. 

State,  20  Fla.  869.  599;  Merrill  v.  Lake,  16  Ohio  373. 

Georgia^  —  Hardeman   v,  Battersby,  Pennsylvania,  —  Slyhoof  v,  Flitcraft, 

53Ga.  36.  1  Ashm.  (Pa.)  171;   Walker  f.  Marine 

Illinois,  ^  Mason  v,   Piggott,  II  111.  Nat.   Bank,  98  Pa.  St.   574;  White  v, 

85;  McNab  V.  Heald,  41  111.  327;  Ross  Johnson,  2  Ashm.  (Pa.)  146;  Cleveland, 

V,    Buchanan,    13   111.   55;    Mapes    v,  etc.,  R.  Co.  v,  Erie,  27  Pa.  St.  380. 

People,  69  111.  523;    Mail  v.  Maxwell,  Rhode  Island, — Chapin  r.  James,  11 

107  111.  554;  Whitney  v,  Stevens,  07  111.  R.  I.  86. 

482;    Howell   V.  Moores,    127   111.   67;  Tennessee, — Thompson    v.    Hill,    3 

Mount  V,   Scholes.   21    III.   App.    192;  Yerg.  (Tenn.)  167. 

Lancashire  Ins.  Co.  r.  Corbett,  62  111.  Texas, — Clepperz/.  State,  4TCX.  242; 

App.  236;  Aldrich  V.  Polo,  8  111.  App.  45.  Burdett  v.   State,   9  Tex.   43;    Texas 

Indiana, — Taylor ».  Fort  Wayne,  47  Trunk   R.   Co,   v.   Lewis,   81   Tex.   i; 

Ind.  274.  Continental  Ins.  Co.  v.  Chase,  89  Tex. 

Iowa,  — Exp.  Holman,  28  Iowa  88.  212. 

Kansas.  —  Rice  v.  State,  3  Kan.  141 ;  Vermont,  —  Bellows  Falls  Bank  v. 
State  V,  Brannon,  (Kan.  App.  1897)  50  Rutland,  etc.,  R.  Co.,  28  Vt.  470;  Glas- 
Pac.  Rep.  986;  State  v.  Cfhinault,  55  tenbury  v,  McDonald,  44  Vt.  450;  Wit- 
Kan.  326.                          *  ters  V,  Sowles,  61  Vt.  366. 

Louisiana,  —  Barkdull  v,  Herwig,  30  Virginia,  —  Griffin    v,   Birkhead,   84 

La.  Ann.  618.  Va.  612;  Ford  v.  Watts,  (Va.  1897)  28  S. 

Maryland.  — Withers  r.  Denmead,22  E.  Rep.  179. 

Md.  135;  Meyer  v.  Saul,  82  Md.  459;  West  Virginia,  —  Parsons  v.  Snider, 

Cole  V.  Flitcraft,  47  Md.  312;  Brooks  v,  42  W.  Va.  517. 

Delaplaine,  i  Md.  Ch.  351;  Snyder  v.  United  States,  —  Haines  v.  Carpenter, 

Snyder,  I  Md.  Ch.  295 ;  Winn  v.  Albert,  i   Woods  (U.   S.)  262;     Heidritter    v, 

2  Md.  Ch.  42;  Brown  v,  Wallace,  4  Gill  Elizabeth  Oil-Cloth  Co.,  ii2  U.  S.  294: 

&  J.  (Md.)  496.  Buck    V,    Colbaih.    3    Wall,    (U.    S.) 

Massachusetts,  —  Stearns  v.  Stearns,  334. 

16  Mass.    171;    Bemis  v.   Stearns,    16  England, — Wedderburn  t^.  Wedder- 

Mass.     203;      Miller    v.     Barnstable  burn,  2  Beav.  208. 

County,    119    Mass.    485;     Powers  v.  Where,  pending  a  suit  brought  by  a 

Springfield,  116  Mass.  84.  creditor  to  reach  the  assets  of  his  debt* 

Michigan, — E.  T.  Barnum  Wire,  etc.,  or,,  the  latter  is,  by  proceedings  previ- 

Works  2/.  Speed,  59  Mich.  272;  Maclean  ously    commenced   in  another    court, 

V,  Speed,  52  Mich.  257.  adjudged  to  be  an  habitual  drunkard, 

Mississippi,  —  McPike  v.   Wells,    54    and  a  committee  is  appointed  of  his 

Miss.  156.  estate,  the  court  In  which  the  former 

New    Jersey. — Home    Ins.    Co.    v,  suit  is  pending  cannot  properly  proceed 

Howell,  24  N.  J.  Eg.  238;    Parkes  v,  to  final  judgment.     Niblo  v,  Harrison, 

Aldridge,  4  N.  J.  L.  J.  299.  9  Bosw.  (N.  Y.)  668. 
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Other  rule  would  Unavoidably  lead  to  berpetual  collision  and 
be  productive  of  most  calamitous  results.* 

lA  Or^tr  to  Apply  thii  Btile,  however,  the  suit^  should  be  between 
the  same  parties,  seeking  the  same  remedy,  and  apply  to  the 
same  question,*  and  the  court  first  obtaining  jurisdiction  should 
be  in  a  position  to  determine  the  whole  Controversy  and  settle  all 
the  rights  of  the  parties;  and  if  by  reason  of  the  limited  jurisdic- 
tion or  mode  of  proceedings  of  the  court  these  results  cannot  be 
accomplished,  another  court  may  take  jurisdiction.* 

Interltamoe.  —  When  a  court  of  competent  jurisdiction  has  become 
possessed  of  a  case,  its  jurisdiction  continues,  subject  only  to  the 
appellate  authority,  until  the  matter  is  finally  and  completely  dis- 
posed of,  and  no  court  of  co-ordinate  power  is  at  liberty  to  inter- 
fere with  its  action.'* 

1*  Brooks  V.  Delaplaine,  i  Md.  Ch.  Betwote  State  and  FedeM  Odurtt.  — 

354;  Broirn  v.  Campbell,  no  Cal.  648.  See  article  United  States  Courts. 

Conrta  of  C<Hirdi&ate  AppeUate  Ittriidia.  8.  Boston,  etc.,  R.  Corp.  v.  New  York, 

tiOB. —  Where  two  courts  have  concur-  etc.,  R.  Co.,  12  R,  I.  2^0;  McKibben  v. 

rent    appellate    jurisdiction    and    an  Salinas,    41   S.   Car.    105;    Turner  v. 

appeal  is  taken  to  both  by  the  different  Hatch,  100  Mich.  65 ;  Granger  v.  Wayne 

parties,   the  jurisdiction  is    conferred  Circuit  Judge,  27  Mich.  406;  Buck  v. 

upon  that  court  to  which  the  appeal  is  Colbath,  3  Wall.  (tJ.  S.)  334 ;  Putnam 

first  perfected,  to  the  exclusiotl  of  the  v.  New  Albany,  4  Biss.  (U.  S.)  365. 

other.     Aldrich  t/.  Polo,  8  111.  App.  45.  the  Date  of  SenrlM  of  FrooeM  will  con- 

tgreralDopamiiOAtiOfOneCoiut* —  The  trol  when  there  is  a  question  between 

rule  that  the  judgment  of  that  cotlft  two  courts  as  to  which  first  acquired 

which  first  acquires  jurisdiction  of  the  jurisdiction.     Craig  v»  Hoge,  (Va.  1897) 

subject-matter  of  a  cause  of  action  and  28  S.  E.  Rep.  317. 

of  the  parties  thereto  will  prevail  over  8.  Eaton  v.  I'atterson,  2  Stew.  &  P. 

the  judgment  of  another  court  whose  (Ala.)  9;  Gould  v.  Hayes,  tg  Ala.  438; 

jurisdiction  was  subsequently  acquired  Uhlfelder  v.  Levy,  9 Cal.  607;  Anthony 

rests  upon  comity  and  the  necessity  of  v,  Dunlap,  8  Cal.  26.     See  also  Gilliam 

avoiding  a    conflict    ifi   the  execution  v.  Chancellor,  43  Miss.  437;  Collins  v, 

of  judgments  by  Independent  courts,  Calley,  (N.  J.  1897)  11  Atl.  Rep.  n8. 

either  of  distinct  or  concurrent  jurisdic-  The  Orphans'  Court   and    Court  of 

tion;  and  the  rule  has  no  existence  ]n  Chancery  have,  to  a  certain  extent,  con- 

a  case  where  the  actions  are  brought  in  current    jurisdiction    in    reference    to 

the  same  court;  and  the  assignment  of  the  accounts  of  executors,  administra- 

causes  to  different  departments  of  the  tors,  and  guardians;  but  in  all  cases 

same  court  not  taking  place  until  after  where  a  party  seeks  relief  on  grounds 

jurisdiction  is  acquired,  such  jurisdic-  peculiarly  of  chancery  jurisdiction,  and 

tion,  after  a  cause  has  been  assigned,  which  call  for  the  exercise  of  chancery 

remains  in  the  same  court.     BroWn  v.  powers,  the  jurisdiction  of  the  chancery 

Campbell,  no  Cal.  648.  court  is  paramount.     King  v.  Berry, 

Aetiofl  lA  ¥wo  Oomiti^i— IHteriaeader.  3  N.  J.  Eq.  44.    See  article  Prcxbate 

—  Where  an  insurance   company  was  and  Administration. 

garnished  in  one  county  at  the  instance  4.  California.  —  Revalk  v.  Kraemer, 

of  the  creditors  of  the  beneficiary  id  the  8  Cal.  66;   Anthony  v.  Dunlap,  8  Cal. 

policy,  and  thereafter  an   assignee  of  26. 

said  beneficiary  brought  Suit  in  another  IlliHois. — Hupp    v.    Hupp,   61    111. 

county  for  the  proceeds  of  the  policy,  It  App.  445;  Mail  v.  Maxwell,  107  111.  554; 

was  held  that  a  bill  of  interpleader  was  Newman  v.  Commercial  Nat.  Bank,  156 

property  filed   upon  the  equity  side  of  111.  530. 

the  court  first  obtaining  jurisdiction  of  Indiana. — Indiana,  etc.,  R.  Co.    ». 

the  question  sought  to  be  determined.  Williams,  22  Ind.  198;  Jones  r.  Tipton, 

Hogan   V,  ^hytte  Circuit  Judge,   106  13  Ind.  App.  392. 

Mich.  354.  Massachusetts.  — ^  Stearns  v.  Stearna; 
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Ck>nrt  Fint  Aoqnirlii^, 


Cononrrent  Jurisdiotion  of  Foreign  Courts.  —  The  Common-law  rule  is 
that  the  pendency  of  a  suit  in  personam  in  a  foreign  court  between 
the  same  parties  for  the  same  cause  of  action  is  not  a  bar  to, 
nor  sufficient  cause  for  a  stay  of,  a  suit  instituted  in  a  domestic 
court,  and  this  rule  obtains  in  regard  to  actions  pending  in 
another  state  of  the  Union.* 


i6  Mass.  167;  Powers  v.  Springfield, 
116  Mass.  84;  Miller  v,  Barnstable 
County,  119  Mass.  485. 

Michigan.  —  Maclean  v.  Speed,  52 
Mich.  257;  Carroll  v.  Farmers',  etc., 
Bank,  Harr.  (Mich.)  197. 

Missouri,  —  Seibel  v,  Simeon,  62  Mo. 

255. 

Nevada,  —  Ex  p.  Gardner,    22   Nev. 

280. 

New  Hampshire.  —  Peterborough 
First  Nat.  Bank  v.  Barker,  58  N.  H. 
185. 

New  Jersey.  —  Home    Ins.    Co.     v. 


tive  statute,  unless  under  special  cir- 
cumstances. Freydendall  v.  Baldwin, 
X03  III.  330. 

Courts  of  Concnrrent  Jurisdiction  cannot 
set  aside  or  modify  the  orders  or  de- 
crees of  other  courts  of  like  jurisdic- 
tion..   Dodge  V.  Northrop,  85  Mich.  243. 

Ix^onction.  —  **  It  is  true,  in  cases  of 
fraud,  this  court  has  concurrent  juris- 
diction with  courts  of  law.  And  where 
a  party  comes  into  this  court  in  the 
first  instance  to  be  relieved  from  a 
fraudulent  contract,  especially  where 
a  discovery  is  necessary  to  establish 


Howell,  24  N.J.   Eq.  238:  New  Jersey  the  fraud,  this  court,  having  obtained 

Zinc  Co.  V.  Franklin  lion  Co.,  29  N.  J.  jurisdiction  of  the  cause  for  one  pur- 

Eq.  422.  pose,  may  proceed  and  make  a  final  de- 

New  York.  —  Seymour  v.  Seymour,  cree  therein  between  the  parties,  after 

4  Johns.  Ch.  (N.   Y.)  409;  Whitney  r.  such  discovery  has  been  obtained.     But 

Monro,  4  Edw.  Ch.  (N.  Y.)  5;  Ruthven  even  in  cases  of  that  kind  this  court 

V.   Patten,  i  Robt.  (N.   Y.)  416,  2  Abb.  does  not  grant  an  injunction   for  the 

Pr.  N.  S.  (N.  Y.)  121;  Chester  z'.Jumel,  mere  purpose  of  transferring  the  juris- 

(Supreme  Ct.)  24  N.  Y.  St.  Rep.  233,  5  diction  from  a  court  of  law  to  this  court, 

N.  Y.  Supp.  819;  Schuehle  v.  Reiman,  after  the  commencement  of  a  suit  there, 

86  N.  Y.  270;  Matter  of  Wing.  83  Hun  except  to  stay  the  trial  in  the  suit  at 

(N.  Y).  284;  Matter  of  Ayrault,  81  Hun  law  until  the  defendant  in  this  court 

(N.    Y.)    107;     Crane    v.    Bunnell,    10  has  fully  answered  the  complainant's 

Paige  (N.    Y.)   333;    McLaren   v.   Mc-  bill."     Crane  v.  Bunnell,  10  Paige  (N. 

Laren,  6  Wend.  (N.  Y.)  537.  Y.)  341.     See  also  King  v.  Berry,  3  N. 

Ohio.  — Ex  p.  Langston,  8  Ohio  St.  J.  Eq.  44;  Anthony  v.  Dunlap,  8  Cal. 

599;  Totten  V.  Lawton,  8  Ohio  Cir.  Ct.  26;  Revalk  ti.  Kraemer,  8  Cal.  66. 

Rep.  377;  Ries  v.  Farmers',  etc.,  State  An  injunction  will  not  be  granted  for 

Bank,  10  Ohio  Cir.  Ct.  Rep.  656,  5  Ohio  the  mere  purpose  of  transferring  the 

Dec.  20.  jurisdiction  from  a  court  of  law,  where 

Texas.  —  National  Bank  v.  Goolsby,  no  discovery  is  necessary,   or  after  it 

12  Tex.    Civ.   App.   362;  Winstead   v.  has  been  given.     Crane  i.  Bunnell,  10 


Evans,  (Tex.  Civ.  App.  1896)  33  S.  W. 
Rep.  580. 

Vermont.  —  Cheever  v.  Rutland,  etc., 
R.  Co.,  39  Vt.  653. 


Paige  (N.  Y.)333;  New  Jersey  Zinc  Co. 
V,  Franklin  Iron  Co.,  29  N.  J.  Eq.  422. 
1.  Lowry  v.  Hall,  2  W.  &  S.  (Pa^  129; 
Hatch  V.  Spofford,  22  Conn.  485  [citing 


Virginia.  —  Griffin   v.    Birkhead,   84     Maule  v.  Murray,  7  T.  R.  466;  Imlay 


Va.  6i2. 

Wisconsin.  —  Akerley  v.  Vilas,  15 
Wis.  401;  How  V.  Kane,  2  Chand. 
(Wis.)  222;  Northwestern  Iron  Co.  v. 
Land,  etc..  Imp.  Co.,  92  Wis.  487. 

United  States.  —  Riggs  v.  Johnson 
County,  6  Wall.  (U.  S.)  166;  Peck  v. 
Jenness,  7  How.  (U.  S.)  624. 

A  Court  of  Chancery  will  not  assume 
jurisdiction  on  a  bill  to  interfere  and 
direct  how  the  County  Court  shall  dis- 


V.  Ellefsen,  2  East  453;  Bayley  v.  Ed- 
wards, 3  Swanst.  703;  Australasia 
Bank  v.  Nias,  4  Eng.  L.  &  Eq.  252]; 
Smith  V.  Lathrop,  44  Pa.  St.  326;  Seev- 
ers  V.  Clement,  28  Md.  426:  Cole  v. 
Flitcraft,  47  Md.  317;  Bowne  v.  Joy,  9 
Johns.  (N.  Y.)  221;  White  v.  Whitman, 
I  Curt.  (U.  S.)  494.  See  article  An- 
other Suit  Pending,  vol.  i,  pp.  764, 

770. 
Comity.  —  There  is  no  legal  obligation 


tribute  a  trust  fund  over  which  it  has    on  a  state  court  to  suspend  its  action  in 
full  and  complete  jurisdiction  by  posi-     a  case  between  its  suitors  because  a 
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V.  Oehesal,  LnaiED,  ahb  Ihfebiob  JmiisDiCTioir  —  1.  Orant  of 
Power  to  Inferior  Courts — ConstmctioiL  —  In  construing  grants 
of  power  to  inferior  courts  of  limited  jurisdiction,  or  courts  not 
proceeding  according  to  the  course  of  the  common  law,  nothing 
is  to  be  held  as  granted  by  implication  which  is  not  necessary  to 
the  full  exercise  of  the  powers  expressly  granted,  and  such  courts 
are  confined  strictly  within  the  limits  of  the  powers  granted.* 

sail  is  pending  in  another  state  for  the  Munday,  5  Madd.  297;  Carron  Iron  Co. 

same  property  between  the  same  par-  v.  Maclaren,  5  H.  L.  Cas.  438]. 

ties.     It  depends  upon  the  comity  of  When   the  court  of  the  sister  state 

the  courts  of  the  several  states  what  has  no  jurisdiction  of  one  of  the  parties, 

effect  may  be  given  to  the  pending  proc-  so  that   full  justice   cannot  be   done, 

ess  of  the   court  of  one  state  in  an-  the  prosecution  of  the  suit  in  the.  sister 

other.     Cole  v.  Flitcraft,  47  Md.  317;  state  may  be  enjoined.     Pickett  v.  Fer- 

Brinkley   v,    Brinkley,    50  N.   Y.  202;  guson,  45  Ark.  190. 

Sulz  V.  Mutual  Reserve  Fund  L.  As-  But  it  is  also  held  that  the  power 

soc.,  145  N.  Y.  563.  does  not  exist  in  one  state  to  enjoin  the 

Where  the  subject-matter  of  the  suit  bringing  of  an  action   in   a   court  of 

is  in  one  state,  and  it  appears  that  a  another  state.     State    v.    Rightor,    39 

suit  is  there  pending  between  the  same  La.  Ann.  619. 

parties  in  a  court  which  has  power  to  Comity. —  In  New  York  it  was  said 
do  full  justice,  the  court  of  another  that "  it  has  generally  been  a  matter 
state  which  has  jurisdiction  of  a  part  of  of  comity  that  the  courts  of  one  state 
the  parties  only  will  leave  them  to  their  should  not,  even  by  injunction,  re- 
remedy  in  the  first  suit.  Harris  v,  strain  actions  commenced  in  another. 
Pullman,  84  111,  20.  For  it  has  been  well  said  that  were  this 

Corporation  KxintlTig  under  Laws  of  Two  to  be  done,  the  court  of  the  other  state 

StatM. —  If  a  corporation  exists  under  might  retaliate  and  enjoin  the  injunc- 

ihe  laws  of  two  states,  it  is  subject  to*  tion  action."     Durant  v,   Pierson,    19 

the  jurisdiction  of  either,  and  a  suit  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  203, 

brought  in  one  jurisdiction  is  exclusive  distinguishing  Bowers  v.    Durant,    43 

of  the  jurisdiction  of  the  courts  of  the  Hun  (N.  Y.)  348,  in  that  the  parties  in 

other  state  in  the  same  matter.     Cooper  the  latter  case  had  entered  into  a  full 

V.  Dismal  Swamp  Canal  Co.,  2  Murph.  agreement  to  the  effect  that  courts  of 

(N.    Car.)    195.      See    supra^    III.    6.  New   York  should   have    jurisdiction. 

Jurisdiction  over  Foreign  Corporations,  that  the  agreement  might  be  pleaded 

Soiti  in   SiBter  Stateo  —  Ii^jnnotion. —  as  conferring    jurisdiction,   etc.,    and 

An  injunction  bill  to   restrain  a  suit  that  it  was  in  virtue  of  that  consent 

previously  begun  in  a  sister  state  will  that  an  injunction  (not  a  stay  of  pro- 

not  be    sustained.     Carroll  v.    Farm-  ceedings)  was  granted.      See   further 

crs,'    etc.,    Bank,    Harr.   (Mich.)    197;  svpra^  II.  7.  Jurisdiction  by  Consent. 

Edson  V.  Cumings,   52  Mich.  52.  1.  Arkansas,  —  McClure  v.   Hill,  36 

Upon  principles  of  courtesy  and  pub-  Ark.  272. 

lie  policy  the  power  of  a  court  of  one  California,  —  Winter  v,  Fitzpatrick, 

state  to  enjoin  the  parties  within  its  35  Cal.  269. 

jurisdiction    from    proceeding    in    an  Illinois.  —  School  Inspectors  v.  Peo- 

action  in  another  state  will  not  be  exer-  pie,  20  111.  525. 

cised  ordinarily  when  the  court  of  the  Indiana.  —  English     v.     Smock,    34 

other  state  has  concurrent  jurisdiction,  Ind.  115;  Mossman  v,  Forrest,  27  Ind. 

unless    there    are    peculiar    equitable  233;    White     v,    Conover,     5   Blackf. 

grounds.     Bellows  Falls  Bank  v.  Rut-  (Ind.)  462. 

land,  etc.,  R.  Co.,  28  Vt.  470;  Dehon  v.  Iowa.  —  Ham  v.  Steamboat  Ham- 
Foster,  4  Allen  (Mass.)  545;  Cunning-  burg,  2  Iowa  460;  Cooper  v.  Sunder- 
ham-z'.  Butler,  142  Mass.  47;  Mead  i/.  land,  3  Iowa  114;  Morrow  t'.  Weed,  4 
Merritt,  2  Paige  (N.  Y.)  402;   Bicknell  Iowa  77. 

V.  Field,  8  Paige  (N.  Y.)440;  Burgess  v.  Kansas,  —  Willis  v,  Sproule,  13  Kan. 

Smith,  2  Barb.  Ch.  (N.  Y.)  277;  Pickett  269. 

V.  Ferguson,  45  Ark.  189  [citing  French  Maine,  —  Prentiss  v.  Parks,  65  Me. 

V,  Hay,  22  Wall.  (U.  S.)  250;  Bushby  v.  559. 
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Cdnrtt  of  Oraaftd  JnriidlelioB  —  feuttitury  P»w«rt.  —  The  rule  also  applies 
where  summary  or  special  powers  are  conferred  upon  courts  of  gen- 
eral jurisdiction,  in  which  case  even  such  courts  must  not  go 
beycSnd  the  special  powers  conferred.*  But  it  is  also  held  that 
where  a  court  enforces  a  statutory  cause  of  action  over  which 
cognizance  is  given  to  it  in  the  exercise  of  its  general  jurisdiction 
of  the  subject-matter  of  such  action,  the  same  presumptiohs  arise 
in  its  favor  as  exist  in  the  exercise  of  its  general  jurisdiction.* 

Maryland,  —  Baltimore  v.  Porter,  i8  it  to  do  a  particular  thing  in  a  particu- 

Md.  284.  lar  way,  then  the  power  to  do  the  thia^ 

Michigan,  —  Wight     v,     Warner,     I  is  inseparably  connected  with  the  mode 

Dougl.  (Mich.)  384;   Clark  v.  Holmes,  of  doing  it,  and  any  attempt  to  do  it 

I  Doug].  (Mich.)  390;  Spear  v.  Carter,  otherwise  or  to  do  more  or  less  than 

I  Mich.  19;  Wilson  v,  Davis,  I   Mich,  what  is  authorized  is  not  an  exercise  of 

156;  Shadbolt  v.  Bronson,  I  Mich.  85;  that  special  power,  but  an  idle  and  void 

Chandler  v.  Nash,  5  Mich.  409;  Elliott  act.     Cason    v.    Stone,   i    Oregon  41 ; 

V,  Dudley,  8  Mich.  62;    Piatt  v.  Stew-  Voorhees  v.  Jackson.  10  Pet.  (U.  S.)449. 
art,  10  Mich.  260;  Bush  v.  Dunham,  4        Hodft  of  Ezeeatlng  Procen  —  Hatter  of 

Mich.  339;    Bryan  z/.  Smith,  10  Mich.  IKAnedj  or  Prmctiee.  —  In   Hickman   v. 

229;  Merrill  v.  Montgomery.  25  Mich.  O'Neal,    10  Cal.   295,  the  court  said: 

74;  Weimer  v.  Bunbury,  30  Mich.  219;  "  The  Superior  Court  of  San  Francisco 

Hartford  F.  tns.  Co.  v.  Owen,  30  Mich,  would  be  no  less  an  inferior  court  from 

441;    Wall  V.  Trumbull,  16  Mich.  235;  the  possession  of  the  power  to  send  its 

Palmer  v.  Oakley,  2  Dougl.  (Mich.)  433;  process  out  of  the  city.     Its  jurisdiction 

Truesdale  v,  Hazzard,  2  Mich.  348.  would  not  be  enlarged  by  it.     The  pre- 

Missouri.  —  Powers    v.    Blakey,    16  scribing  of  this   mode,  or  any   other 

Mo.  437:   Jefferson  County  r.  Cowan,  mode,  of  enforcing  its  decree  or  exer- 

54  Mo.  234;  State  v.  St.  Louis  County  cising  its  powers,  is  merely  a  matter  of 

Ct.,  38  Mo.  402.  remedy  or  practice  which  is  left  to  the 

Nevada.  —  Paul     v.     Armstrong,     i  legislative  direction.     'Jurisdiction   is 

Nev.  97,  the  power  to  hear  and  determine,'  but 

New  York.  —  Risley  v.  Phenix  Bank,  after  the   determination   of    a   matter 

83  N.  Y.  318;  Jones  v.  Reed,  i  Johns,  over  which  the  court  has  this  cogni- 

Cas.  (N.  Y.)  20;  Farrington  v.  Morgan,  zance,  it  cannot  be  contended,  it  seems 

20  Wend.  (N.  Y.)  208.  to   us,  that  a  law  fixing  the  mode  by 

North  Carolina.  — Thompson  «/.  Cox,  which  effect  is  to  be  given  to  a  lawful 

8  Jones   L.  (N.  Car.)   311;  Burroughs  judgment   is   not  a    mere   subject    of 

V.   McNeil,  2  Dev.  &  B.   Eq.  (N.  Car.)  municipal  regulation,  which  has  noth- 

297;  Noville  V.  Dew,  04  N.  Car.  43.  ing  to  do  with  a  question  of  jurisdic- 

Ohio.  —  Beebe  v.  Scheidt,  13  Ohio  St.  tion.'* 
406.  1,  Cohen  v.  Barrett,  5  Cal.  195;  Hay- 

South  Carolina.  —  Pringle  v.  Carter,  wood  v.  Collins,  60  III.  333;  Bradley  ». 

I  Hill  L.  (S.  Car.)  53.  Jamison,  46  Iowa  68;  Miller  v.  Corbin, 

Texas.  —  Cowan   v.   Nixon,   28  Tex.  46  Iowa  150;  Prentiss  z/.  Parks.  65  Me. 

230;  Baker  V.  Chisholm,  3  Tex.  157.  559;    Den  v.  Hammel,  18  N.  J.  L.  79; 

Vermont.  —  Paine  v.  Ely,  i  D.  Chip.  Ludlow  z.  Johnston,  3  Ohio  553;  North- 

(Vt.)  37;    Barrett  v.  Crane,  16  Vt.  246;  cut  v.  Lemery,  8  Oregon  316;  Furgu- 

Walbridge  v.  Hall,  3  Vt.  114;  Darling  son  v,  Jones,  17  Oregon  204;  Odell  v, 

V.   Bo  wen,    10  Vt.    148;     Emerson    v.  Campbell,  9  Oregon  298;    Peacock  v. 

Reading,  14  Vt.  279.  Bell,  i  Saund.  69.     See  infra,  IX.  i.  c. 

England. — Watson  v.  Bodell,  14  Vi.  Courts  of  General  Jurisdiction  Exercising 

&  W.  69.  Special  Power. 

Irregnlaritiiei.  —  See  infra,   X.  3.    c,        2.  Hahn    v.    Kelly,     34    Cal.    391; 

Courts  of  Limited  afid  Inferior  Juris-  Charley  v.  Kelley,  120  Mo.  141;  Brown 

diction.  v.  Walker,  11  Mo.  App.  230,  85  Mo.  262; 

"Of  Limited  Jnriidiotion.*' —  Where  Wellshear  w.  Kelley,  69  Mo. 351;  Allen 
the  court  attempts  to  execute  a  power  v.  McCabe,  93  Mo.  143;  Falkner  v. 
not  inherent,  but  specially  given  by  Guild,  10  Wis.  572;  Newcomb  v.  New- 
statute  or  other  instrument  authorizing  comb,  13  Bush  (Ky.)  §44. 
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8.  Siftinction  Between  Ck>iirU  of  Oe&eral  and  of  Inferior  Juruklietion 
—  9o  Definite  Dittiaetioii.  —  The  distinction  above  drawn,  in  de- 
termining the  powers  of  courts  of  limited  jurisdiction,  is,  in 
general  terms,  the  distinction  usually  made  between  courts  of 

general  or  superior  and  courts  of  limited  and  inferior  jurisdiction. 
But  the  line  of  demarcation  between  courts  of  general,  limited, 

IHstiiietion  Brawn.  —  In  Harvey  v,  court  of  such  inferior  and  limited  juris- 
Tyler,  2  Wall.  (U.  S.)  342,  Mr.  Justice  diction  as  that  all  its  proceedings,  while 
Miller^  delivering  the  opinion  of  the  acting  within  its  jurisdiction,  are  ren- 
court,  said:  "  The  jurisdiction  which  dered  void  if  a  single  requisition  of  the 
is  now  exercised  by  the  common-  statute  be  not  complied  with.  Diehl  t/. 
law  courts  in  this  country  is,  in  a  Page,  3  N.  I.  £q.  143. 
very  large  proportion,  dependent  upon  But  on  tn<  Oth<r  Hand^  it  has  been 
special  statutes  conferring  it.  Many  said  that  where  a  court  is  one  of /imi/^</ 
of  these  statutes  create,  for  the  first  jurisdiction,  though  it  may  not,  strictly 
time,  the  rights  which  the  court  is  speaking,  be  an  inferior  court,  the 
called  upon  to  enforce,  and  many  of  cause  must  appear  on  the  record  in  a 
ihem  prescribe  with  minuteness  the  direct  proceeding  to  be  within  the 
mode  in  which  those  rights  are  to  be  jurisdiction.  Commissioners'  Ct.  v, 
pursued  in  the  courts.  Many  of  the  Thompson,  18  Ala.  697  \citing  Conings- 
powers  thus  granted  to  the  court  are  by's  Case,  9  Mod.  95;  Wood  v.  Wag- 
not  only  at  variance  with  the  common  non,  2  Cranch  (U.  S.)  9;  Capron  v.  Van 
law,  but  often  in  derogation  of  that  Noorden,  2  Cranch  (U.  S.)  126;  Turner 
law.  In  all  cases  where  the  new  pow-  v.  Bank  of  North  America,  4  Dall.  (U. 
ers,  thus  conferred,  are  to  be  brought  S.)  8;  Abercrombie  v.  Dupuis,  i 
into  action  in  the  usual  form  of  com-  Cranch  (U.  S.)  343] ;  Bfirs  v.  Preston, 
mon-law  or  chancery  proceedings,  we  iii  U.  S.  255.  See  also  Wright  v. 
apprehend  there  can  be  little  doubt  Marsh,  2  Greene  (Iowa)  103,  wherein 
that  the  same  presumptions  as  to  the  the  court,  referring  to  federal  cases, 
jurisdiction  of  the  court  and  the  con-  said:  "  These  authorities  pertain  ex- 
clusiveness  of  its  action  will  be  made  clusively  to  the  jurisdiction  of  the  Cir- 
as  in  cases  falling  more  strictly  within  cuit  and  District  Courts  of.  the  United 
the  usual  powers  of  the  court.  On  the  States,  and  have  no  bearing  whatever 
other  hand,  powers  may  be  conferred  upon  the  territorial  District  Courts,  nor 
on  the  court,  and  duties  required  of  it,  do  the  authorities  cited  hold  that  those 
to  be  exercised  in  a  special  and  often  United  States  courts  are  of  inferior 
summary  manner,  in  which  the  order  jurisdiction.  They  are  limited,  but  not 
or  judgment  of  the  court  can  only  be  inferior.  Their  proceedings,  therefore, 
supported  by  a  record  which  shows  are  not  nullities,  even  if  their  jurisdic- 
that  it  had  jurisdiction  of  the  case,  tion  does  not  appear  of  record,  and  if 
The  line  between  these  two  classes  of  not  reversed  for  that  defect,  those  pro- 
cases  may  not  be  very  well  defined  nor  ceedings  are  conclusive  evidence  be- 
easily  ascertained  at  all  times."  To  tween  parties  and  privies"  \citing 
the  same  e£fect,  Hansen  v.  Schlesinger,  M'Cormick  v,  SuUivant,  10  Wheat.  (U. 
125  111.  230;  Bush  V,  Hanson,  70  III.  S.)  192;  Turner  v.  Bank  of  North 
480;  Osgood  V.  Blackmore,  59  III.  261.  America,  4  Dall.   (U.   S.)  8;  Reed  v. 

In  New  Jersey  it  was  said  in  one  case  Vaughn,  10  Mo.  447J.     See,  to  the  same 

that  a  judgment  of  a  Court  of  Common  effect,  The  Tug  Montauk  v.  Walker,  47 

Pleas,    rendered  in   a   proceeding    by  111.  341;  Guilford  v.  Love,  49  Tex.  747; 

attachment  against  an  absent  or  ab-  Flanagan  v.  Pierce,  27  Tex.  79. 

sconding  debtor,  though  irregular  and  Where  a  Court  HaiBotha  Statutory  and 

not  pursuant  to  the  statute,  is  not  void,  General  Chanoery  Jnriidietion,  the  action 

and  cannot  be  impeached  collaterally;  of  the  court,  when  collaterally  called  in 

that  the  court  has  a  general  jurisdic-  question,  will  be  referred  either  to  its 

tion    over    the   whole  subject-mattet ;  general  or  statutory  powers,  as  may  be 

and  although  it  acted  under  the  requi-  necessary  to   sustain  its  jurisdiction, 

sitions  of  a  particular  statute,  and  not  Goudy  v.  Hall,  36  111.  313;  Nichols  v, 

according  to  the  course  of  the  common  Mitchell,  70  111.  261.    See  also  Harvey 

Uw,  it  is  not  thereby  degraded  into  a  t/.  Tyler,  2  Wall.  (U.  S.)  328. 
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and  inferior  jurisdiction  is  not  so  definite  as  might  be  supposed.* 
The  distinction  arises  in  considering  how  far  presumptions  should 
be  indulged  in  favor  of  the  records  of  particular  courts  ;  and  the 
apparent  indiscriminate  use  of  terms,  as  well  as  the  uncertainty 
which  seems  to  pervade  adjudicated  cases,  precludes  the  state- 
ment of  a  universal  rule.* 

1.  Tucker    v.    Harris,     13    Ga.     7,  all  matters  expressly  coid mined  toil  as 

wherein  it  is  aptly  said:    ''  It  is  usual  well  as  all  other  matters  cognizable  by 

to  state    what    particular  courts    fall  any  law  court  of  which  exclusive  juris- 

within  the  one  class  and  what  within  diction  is  net  given  to  some  other  court; 

the  other.     But  what  author  has  under-  and  the  fact  that  no  other  court  has  ex* 

taken  to  mark  with  accuracy  and  pre-  elusive  jurisdiction  in  any  matter  is 

cision  the  boundary  between  the  two?  sufficient   to  give  the  Superior  Court 

Bacon  has  not,  nor  has  Blackstone,  nor  jurisdiction  over  that  matter.     State  v. 

any  other  elementary  writer."  Bulkeley,  61  Conn.  374. 

"  There  is,  perhaps,  no  subject  in  Power  Berived  Directly  from  Confltita- 

reference  to  which  it  is  more  difficult  tlon.  —  Where  the  power  of  a  court  in 

to  lay  down   precise   rules   by  which  a  particular  matter  is  derived  directly 

every  case  can  be  clearly  and  certainly  from  the  constitution,  it  is  not  a  special 

determined,    than   the   subject  of  the  jurisdiction.      Bordages  v.  Higgins,  i 

jurisdiction  of  courts.     It  is  a  subject,  Tex.  Civ.  App.  43;  Sheldon  v.  Newton, 

too,    about    which     much    has    been  3  Ohio  St.  501. 

loosely  said;  and  it  has  only  been  oc-  Jurisdiction  is  called  "  general  "  be- 

casionally   that  superior  minds    have  cause   it  applies   to  all   subjects    em- 

closely    considered  the    principles  in-  braced  within  the  object  of  its  general 

volved,  and  have  undertaken  to  define,  organization,   and   to  all   parties  who 

with  care,  the  boundaries  of  the  juris-  can  be  reached  by  its  process  and  be 

diction  of  courts  which  are  said  to  have  bound  by  its  power.     Root  «/.  McFer- 

general  jurisdiction,  and  the  circum-  rin,  37  Miss.  48. 

stances  under  which  their  jurisdiction  2.  Uncertainty  of  Test.  —  In  Ex  p, 
will,  and  will  not,  attach."  Withers  v.  Kearny,  55  Cal.  212,  it  is  said  that 
Patterson,  27  Tex.  495.  there  is  no  certain  test  by  which  to  de- 
Full  Juriediction,  granted  by  the  con-  termine  in  all  cases  to  which  class,  in- 
stitution to  chancery  courts,  in  all  ferior  or  superior,  any  given  court  may 
matters  of  equity,  means  that  nothing  belong,  but  that  the  question  seems  to 
is  reserved.  State  Bank  v.  Duncan,  52  have  resolved  itself  into  one  of  public 
Miss.  740.  policy,  and  whether  the  particular  court 
Superior  Court  —  Oeneral  Jnrisdiction.  of  the  limited  j  urisdiction  ought  to  have 
—  A  court  before  which  every  question  extended  to  its  judgment  the  sanctity 
of  civil  right  maybe  brought  is  a  supe-  of  the  presumptions  arising  from  the 
rior  court  of  general  jurisdiction.  Gil-  adjudications  of  tribunals  of  general 
let  V.  Powell,  Spear's  Eq.  (S.  Car.)  142.  common-law  jurisdiction ;«A'«^  Wright 
To  constitute  a  court  a  superior  v,  Hazen,  24  Vt.  143,  wherein  it  was 
court  as  to  any  class  of  actions,  within  said  that  the  jurisdiction  of  justices  of 
the  common-law  meaning  of  the  term,  the  peace  had  become  so  important  and 
its  jurisdiction  over  such  actions  must  extensive  as  to  incline  the  court  to  the 
be  unconditional,  so  that  the  only  thing  belief  that  sound  policy  required  the 
requisite  to  enable  the  court  to  take  extension  of  the  same  rules  of  construc- 
cognizance  of  them  is  the  acquisition  tion  in  favor  of  their  jurisdiction  as  is 
of  jurisdiction  of  the  person  of  the  done  in  favor  of  courts  of  general  juris- 
party,  with  the  further  qualification  diction.  See  Williams  w.  Ball,  52  Tex. 
that  the  court  is  one  of  record  and  pro-  609;  Bumpusz/.  Fisher,  21  Tex.  567;  and 
ceeds  according  to  the  general  course  as  to  the  character  of  the  jurisdiction 
of  the  common  law.  Simons  v.  De-  of  justices  of  the  peace,  see  article  Jus- 
Bare,  4  Bosw.  (N.  Y.)  547  \citing  Foot  TICES  OF  the  Peace, /^j/,  this  volume. 
V.  Stevens,  17  Wend.  (N.  Y.)  483;  Hart  In  Hendrick  v.  Whittemore,  105 
V.  Seixas,  21  Wend.  (N.  Y.)  40].  Mass.  28,  it  was  held  that  the  rule  which 
In  Connecticut  the  Superior  Court  is  makes  the  judgment  of  a  court  of  rec 
a  court  of  general  jurisdiction;  that  is,  ord  binding  upon  the  parties  until  re- 
it  has  jurisdiction  as  a  court  of  law  of  versed  by  proper  proceedings  therefor, 
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Where  Judgmente  Sabjeet  to  Beview.  —  It  may  be  conceded,  however, 
that  all  courts  in  America  are  in  one  sense  inferior,  in  that  their 
judgments  are  generally  subject  to  review  and  reversal  by  an 
appellate  court  ;*  but  this  is  not  the  sense  in  which  the  term  is 
technically  used.* 

Some  Hatters  Ezolnded  from  Cogniiance. —  So  it  may  be  said  that  courts 
in  the  United  States  are  generally  of  limited  jurisdiction  when- 
ever some  subject-matters  are  excluded  from  their  cognizance.* 

"  Limited  Jnriediction  »  —  "  Inferior  "  Courts.  —  A  court  of  limited 
jurisdiction  is  therefore  not  necessarily  an  inferior  court  in  its 
technical  sense,*  and  it  is  said  that  those  created  by  express  con- 

although  jurisdiction  of  the  person  was  not  prepared  to  say  that  they  are  abso- 

not  properly  obtained,  is  applicable  as  lute   nullities,    which  may  be  totally 

well  to  a  judgment  of  a  justice  of  the  disregarded."      Marshall,     C.    J.,    in 

peace  as  to  oce  of  a  court  of  general  Kempe  v.  Kennedy,  5  Cranch  (U.  S.) 

jurisdiction;    applying    the  rule    pro-  173.      See    also    Peacock    v.    Bell,    i 

nouQced   in    Hawes  v.  Hathaway,   14  Saund.  73. 

Mass.  233,    which   was  cited  with  ap-  2.  Grignon  v.  Astor,  2  How.  (U.  S.) 

proval  in   Crockett  v.    Drew,    5   Gray  319. 

(Mass.)  399,  and  disapproving  a  con-  The    term    "  inferior   court,"   in  a 

irary  decision  in   Rossiter  v.   Peck,   3  strict  and  legal  sense,  is  only  applica- 

Gray  (Mass.)  538,  as  having  been  made  ble  to    courts    of   special  and  limited, 

without  consideration.  jurisdiction,  in  which  the  proceedings 

On  the  other  hand,  speaking  of  jus-  are  not  according  to  the  course  of  the 

tices'  courts,  it  is  said  that  no  principle  common  law  but  are  defined  by  statu- 

of  law  is  more  evident  than  that  where  tory  regulations;  and  where  the  powers 

the  tribunal  is  of  limited  jurisdiction,  of  a  court  are  general,  its  jurisdiction, 

or   the    proceedings    are    particularly  in  legal  contemplation,  is  not  limited  or 

prescribed  by  a  statute   made  on  the  inferior.     Wright  y.   Marsh,  2  Greene 

subject,  that  course  of  procedure  so  (Iowa)  104. 

prescribed    must,  on  the  face  of   the  At  Common  Law.  —  The  term  "  infe- 

record,   appear  to    have  been   if    not  rior  court,"  at  the  common  law,  always 

literally    at    least    substantiaily   com-  meant  a  court  which  was  not  one  of  the 

plied  with,  or  the  case  must  by  the  four  great  courts  of  the  realm;  that  is, 

proceedings  disclose  itself  to  be  within  the  Court  of  Chancery  and  the  three 

the   limited    jurisdiction.       Fahey    v.  common-law   courts  sitting  at    West- 

Moitu,   67   Md.    250  \citing  Shivers  v,  minster.       Swift     v.     Wayne     Circuit 

Wilson,  5  Har.  &  J.  (Md.)  132;  Owings  Judges,  64  Mich.  480. 

V.  Worthington,  10  Gill  &  J.  (Md.)  293].  8.  Brooks  v.  Duckworth.  59  Mo.  48. 

See,  further,  article  Justices  of  the  4.  nioBtratioiiB  of  Distincrtions-  Drawn. 

Pe.\ce,/^//,  this  volume.  —In   Den  r.  Hammel,  18  N.  J.  L.  78, 

1.  **A1I  courts  from  which  an  appeal  the  distinction  between  a  court  of  lim- 

lies  are  inferior  courts  in  relation  to  the  ited  and  special  jurisdiction  is  consid- 

appellate  court  before  which  their  judg-  ered  as   follows:     *' I   apprehend   the 

mcnt  may  be  carried;  but  they  are  not  term  '  limited  jurisdiction  '  to  be  some- 

therefore  inferior  courts  in   the  techni-  what  ambiguous,  and  that  the  books 

cal  sense  of  those  words.     They  apply  sometimes  use  it  without  due  precision, 

to  courts  of  a  special  and  limited  juris-  Our  Supreme  Court  is  limited  by  acts 

diction,  which  are  erected  on  such  prin-  of  the  legislature;    so  likewise  is  the 

ciples    that    their    judfirments,    taken  Court    of    Coipmon    Pleas,     and    the 

alone,  are  entirely  disregarded,  and  the  newly  constituted  Circuit  Courts,  yet 

proceedings  must  show  their  jurisdic-  each  of  them  exercises  a  general  juris- 

tion.    The  courts  of  the  United  States  diction.     The  word  •limited*  seems  to 

are  all  of  limited  jurisdiction,  and  their  be  used  sometimes  carelessly  instead  of 

proceedings  are  erroneous  if  the  juris-  the  term  *special  ;*  for  I  take  the  true  dis- 

diction    be    not    shown     upon     them,  tinction  between  courts  to  be  such  as 

Judgments  rendered  in  such  cases  may  possess  a  general,  and  such  as  have 

certainly  be  reversed,  but  this  court  is  only  a  special  jurisdiction,  for  a  par- 
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stitiitional  enactments,  with  general  and  exclusive  powers  to  hear 

and  determine  all  controversies  within  their  particular  judicial 

ticular  purpose;  or  clothed  with  special  ments  and   decrees  of  courts  of    the 

powers,  for  the  performance  of  specific  most  unlimited  jurisdiction,  and  of  the 

duties,   beyond    which    they   have   no  highest  rank,  as  well  as  those  of  a  trU 

manner  of  authority;  and  these  special  bunal    oi  peculiar    jurisdiction,   have 

powers  to  be  exercised  in  a  summary  been  adjudged  nullities    because  the 

way,  either  by  a  tribunal  already  ex-  circumstances  of  the  case  made  it  an 

isting  for  general  purposes  or  else  by  exception  to  the  general  jurisdiction  of 

persons  appointed  or  to  be  appointed  the  court.'* 

in  some  definite  form.     Such  tribunals  In  Raymond  v.  Bell,  i8  Conn.  88,  it 

with  special  powers  for  adjudicating  in  is  said  that  none  of  the  courts  of  Cofi- 

particular    cases,    under    the    various  necHcut  are  courts  of  general  jurisdic- 

names   of    commissioners,    surveyors,  tion  in  the  sense  of  the  term  as  applied 

appraisers,  committees,  directors,  over-  to  the  Superior  Courts  in  England, 

seers,  and  the  like,  abound  in  our  stat-  In    Texas  it  was  said   that  all   the 

ute  book,  little  or  in  no  wise  relating  courts  of  that  state   were  limited   in 

to  the  general  administration  of  justice,  their  jurisdiction  with  reference  to  the 

whose   modes  of   proceeding  are  pre-  division   of    judicial    powers  between 

scribed  in  the  statutes  by  which  they  them,  and  that  they   were  special   in 

are  erected;  and  unless  their  proceed-  reference  to  what  might  be  adjudicated 

ings,  on  the  face  of  them,  show  a  com-  by  each  of  them,  but  that  they  were 

pliance  with  the  directions  required  b^  not  all  thereby  made  courts  of  inferior 

the   statute   under  which   they  act,  it  jurisdiction  whose  judgments  are  void 

never  could  be  known  whether  they  unless  the  record  shows  the  antecedent 

acted  within  their  jurisdiction  or  ex-  facts  necessary  to  call  their  powers  into 

ceeded  it.     And  each  case  «/<r</ insup-  exercise.      Guilford  v.  Love,  49  Tex. 

port  of  the  plaintiff's  position  was  that  744;  Williams  v.  Ball,  52  Tex.  603. 

of  a  tribunal  empowered  for  a  special  **  The  recorder's  court  is  a  court  of 

purpose,  and  that  alone,  as  to  liberate  record  by  name,  and,  so  far  as  it  has 

from  confinement  certain  prisoners,  to  common-law   powers,   its   records   are 

make   an    inquest  concerning  certain  treated  as  common-law  records.     But 

water,    or  to    inquire    respecting    the  it  also  has  special  and  peculiar  powers, 

value  of  certain  land;  and  there  termi-  where  its  records  are  open  to  the  more 

nated  their  functions."  or  less  limited  objections  allowed  by 

In  State  v.  Daniels,  66  Mo.  201,  it  is  all    jurisprudence    in     such    peculiar 

said   that  general  jurisdiction  is  that  cases.     And  it  is  very  well  known  that 

which   extends   to  a  great  variety  of  in  England   there   have  always    been 

matters,  while  limited  jurisdiction,  also  many  courts,  not  sitting  at  Westmin- 

called    "special"    and  "inferior,"   is  ster,  whose  records  are  respected.     The 

that  which  extends  only  to  certain  spe-  term   '  inferior '  is  not  of  one  single 

cified  cases.     This  statement  is  clearly  meaning  in  law,  but  is  used  in  differ- 

confused    when    placed    beside    those  ent  senses.     Under  the  Constitution  of 

which  point  out  that  a  court   may  be  the   United   States,   Congress  has    no 

of  limited  jurisdiction  and  yet  not  an  power  to  create  courts  which  are  not 

inferior  court.  inferior  to  the   Supreme  Court.     The 

In  Tucker  v.  Harris,  13  Ga.  7,  it  was  cases  cited  from  the  decisions  of  that 

held  that  while  the  Superior  Courts  of  court  do  not  claim  that  the  Circuit  and 

Georgia    are   called  courts  of  general  District  Courts  are  not  inferior  to  the 

jurisdiction,   yet  their  jurisdiction    is  Supreme  Court,  but  merely  that,  being 

limited    by   the   constitution.     "They  courts  of  general  powers  and  of  record, 

cannot   try  titles  to  land    out  of   the  they  are  not  inferior  courts  in  the  sense 

county  where  they  are  situated,  or  a  in  which  that  word  is  sometimes  used 

person  accused  of  a  crime  out  of  the  to  distinguish  courts  among  themselves 

county    where   the  offense   was  com-  after    iheir    kind."    Swift    v.    Wayne 

mitted;  nor  can   they   in  a   civil  suit  Circuit  Judges,  64  Mich.  480. 

carry  the  defendant  in  any  case  out  of  In  Summary  Prooeodixigi    where    the 

the  county  of  his  residence,  except  in  a  court  exercises  an  extraordinary  power 

few  specified  cases,  such  as  joint  prom-  under  a  special  statute  prescribing  its 

isors,  co-obligors,  etc.     Indeed,  it  is  a  course,  that  course  ought  to  be  exactly 

well-settled  principle    that  .the  judg-  observed,  and  those  facts  which  give 
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sphere,  cannot  be  said  to  be  courts  of  limited  or  special  jurisdic- 
tion within  the  meaning  of  the  rule  as  to  presumptions.* 

Court  of  Baoord.  —  Expressions  found  in  some  opinions  would 
seem  to  indicate  a  distinction  between  courts  of  general  and 
courts  of  inferior  jurisdiction  dependent  entirely  upon  whether 
the  court  was  one  of  record  or  not,*  but  the  distinction  depend- 
ent upon  this  difference  alone  is  said  to  be  an  inaccurate  one,* 
and  it  is  at  least  too  broad  in  the  sense  that  the  proceedings  of 
a  court  of  record  always  carry  the  presumption  attendant  on 
the  exercise  of  general  and  unlimited  jurisdiction.* 

jarisdiction  ought  to  appear  in  order  to  courts    of    record    and    those    not    of 

show  that  the  proceedings  are  coram  record. 

jtUice.     Thatcher  v,  Powell,  6  Wheat.  8.  Swift  v.  Wayne  Circuit  Judges,  64 

(U.  S.)  119.  Mich.  480.     But  see  Hahn  v.  Kelly,  34 

The  District  Courts  of  the  United  Cal.  391. 
States^  though  of  limited  jurisdiction,  4.  One  of  the  attributes  of  a  court  of 
are  not  inferior  courts  in  the  technical  general  jurisdiction  is,  unquestionably, 
sense  of  the  term.  If  jurisdiction  do  its  character  as  a  court  of  record, 
not  appear  upon  their  proceedings  Simons  v.  De  Bare,  4  Bosw.  (N.  Y.)  547 
their  judgments  will  be  reversed  on  \citingYoo\  v,  Stevens,  17  Wend.  (N. 
error  or  appeal;  but  they  are  not  nulli-  Y.)483;  Hart  v.  Seixas,  21  Wend.  (N. 
ties,  which  may  be  disregarded  in  a  Y.)  40J ;  Taylor  v.  Barron,  30  N.  H.  78; 
collateral  proceeding.  M'Cormick  v,  Grignon  v.  Astor,  2  How.  (U.  S.)  319; 
Sullivant,  10  Wheat.  (U.  S.)  192.  In  Anderson  v.  Gray,  134  111.  554,  wherein 
this  respect  the  District  Courts  stand  it  was  held  that  the  County  Courts,  in 
on  the  same  footing  as  courts  of  gen-  the  exercise  of  the  common-law  juris- 
eral  jurisdiction;  and  the  authority  of  diction  conferred  upon  them,  are  en- 
such  courts  is  always  to  be  presumed  titled  to  the  same  presumptions  in  favor 
until  the  contrary  is  shown.  Ruckman  of  their  jurisdiction  as  Circuit  Courts, 
V,  Cowell,  I  N.  Y.  505;  Kempe  v.  Ken-  and  the  court  said  that  "  they  are 
nedy,  5  Cranch  (U.  S.)  185;  Skillern  courts  of  record.  *  *  *  These  char- 
s'. May,  6  Cranch  (U.  S.)  267:  BOrs  v.  acteristics  distinguish  them  from  courts 
Preston,  in  U.  S.  255;  Thompson  of  inferior  limited  jurisdiction,  in  which 
V,  Lyle,  3  W.  &  S.  (Pa.)  166;  Reed  v.  jurisdiction  in  every  case  must  affirma- 
Vaughn,  10  Mo.  447;  Morse  v.  Presby,  lively  appear." 
25  N.  H.  301.  In   Sheldon  v.  Newton,  3  Ohio   St. 

1.  Williams  v.  Ball,  52  Tex.  607,  500,  the  court  whose  action  was  in 
wherein  the  court,  quoting  Bumpus  v.  question  was  one  of  general  common- 
Fisher,  21  Tex.  568,  points  out  that  the  law  and  chancery  jurisdiction,  though 
rule  "  with  respect  to  courts  of  limited  it  was  exercising  a  particular  authority, 
jarisdiction,  that  everything  must  ap-  and  in  this  view  it  was  said  that  the 
pear  upon  the  record  strictly  and  court  might  be  regarded  as  a  tribunal 
affirmatively  which  will  give  them  of  special  and  limited  powers  pre- 
jurisdiction  to  hear  and  determine,  is  scribed  by  the  statute,  but  the  court 
rapidly  giving  way  by  the  application  added:  "  It  is  still  to  be  remembered 
to  our  courts,  as  they  are  actually  con-  that  it  was  the  tribunal  created  by  the 
stituted,  of  the  same  principles  which  constitution,  with  exclusive  jurisdic- 
originally  formed  the  rule  with  refer-  lion  over  probate  and  testamentary 
ence  to  their  own  courts  in  England."  matters,  and  had  no  one  single  charac- 

2.  Swift  V.  Wayne  Circuit  Judges,  64  teristic  of  those  inferior  courts  and 
Mich.  480.  See  also  Fisher  v,  Bassett,  commissions  to  which  the  rule  insisted 
9  Leigh  (Va.)  119;  Cough  ran  v.  Gil-  upon  has  been  applied  by  the  English 
man,  81  Iowa  442;  Doran  v.  Davis,  43  and  American  courts.  All  its  proceed- 
lowa  86.  ings  are  recorded,  and  constitute  rec- 

In   Beaubien  v.   Brinckerhoff,  3  III.  ords,  in  the  highest  sense  of  the  term, 

274,  citing  3  Black.  Com.  24,  it  is  said  importing  absolute   verity,  not  to  be 

that  at  common  law  courts  are  divided  impugned  by  averment  or  proof  to  the 

into  superior  and    inferior  courts,   or  contrary,  and  conclusively  binding  the 

I?  Encyc.  PI.  &  Pr.  —  u  161  Volume  XII.  ' 


BetontioA  of;                         JURISDICTION,  For  Complete  BeUaC 

VI  BETEHTIOH     07     JU&IBDICTIOH     70B     COMPLETE      SELIEF 

1.  Statement  of  the  Bnle.  —  When  a  court  of  equity  obtains  juris- 
diction of  an  action  for  any  purpose  for  which  it  is  authorized  to 
render  a  decree,  it  will  hold  such  jurisdiction  for  every  purpose 
and  for  a  complete  determination  of  all  the  rights  of  the  parties 
involved  in  the  subject-matter  of  the  cause  before  it,*  and  will 

parties  and  all  who  stand  in  privity  1.  Alabama,  —  Boyd    v.   Hunter,    44 

with  them.     The  distinction  is  not  be-  Ala.  705;  Vick  v.  Beverly,  112  Ala.  458; 

tween  courts  of  general  and  those  of  Kilgore  v.  Kilgore,  103  Ala.  614;  Stow 

limited  jurisdiction,  but  between  courts  v.  Bozeman,  29  Ala.  397;  Masterson  v, 

of  record,  that  are   so  constituted  as  Masterson,  32  Ala.  437. 

to  be  competent  to  decide    on    their  Colorado.  —  Danielson   v.    Gude,     11 

own  jurisdiction,   and  to    exercise    it  Colo.  88. 

to  a  final    judgment  without    setting  Florida,  —  Fries  v.   Griffin,   35   Fla. 

forth  the  facts  and  evidence  on  w4iich  212. 

it    is    rendered,   and    whose    records,  Georgia.  —  Pope  v.  Solomons,  36  Ga. 

when    made,   import  absolute  verity,  -  545;    Walker  v.   Morris,   14   Ga.  323; 

and  those  of  an  inferior  grade,  whose  Martin  v.  Tidwell,  36  Ga.  345 ;  Mays  v. 

decisions  are  not  of  themselves  evi-  Taylor,  7  Ga.  244;  Bivins  t'. 'Marvin,  96 

dence,  and  whose  judgments  can  be  Ga.  268. 

looked  through  for  the  facts  and  evi-  Illinois.  —  Wilson  v.  Dresser,  152  III. 

dence  which  are  necessary  to  sustain  387;    Griffin    v.  Griffin,    163    111.    216; 

them.*'  Grand  Tower,  etc.,  R.  Co.  v.  Walton, 

But  the  inaccuracy  in  stating  that  all  150  111.  428;  People  v.  Chicago,  53  111. 

courts  of  record  are  courts  of  general  424;  Stickney  v.  Goudy,  132  111.  213. 

jurisdiction,  for  the  purpose  of  apply-  Indiana.  —  Blair  v.  Smith,   114  Ind. 

ing  the  principle  of  presumptions  as  to  114. 

jurisdiction,  lies,  in  part  at  least,  in  the  Iowa.  —  Franklin    Ins.   Co.   v.    Mc- 

fact  that  such  courts  maybe  clothed  Grea,  4  Greene  (Iowa)  229;  Green  Bay 

with  summary  powers;  and,  when  ex-  Lumber  Co.  v.  Miller,  (Iowa  1895)  62 

ercising  their  functions  in  regard  to  such  N.  W.  Rep.  742. 

powers,  they  seem  to  be  entitled  to  no  Kentucky.  —  Semon  v.  Freitag,  (Ky. 

greater  presumptions  than  a  court  of  1895)  29  S.  W.  Rep.  320;  Handley  v. 

special    or    inferior   jurisdiction.    See  Fitzhugh,  i  A.  K.  Marsh.  (Ky.)  24. 

infra^  IX.  General  Rule  of  Presumptions  Maine.  —  Gamage  v.  Harris,  79  Me. 

as  to  Jurisdiction.  531. 

By  the  Term  Court  of  Beoord,  the  legis-  Maryland.  —  Middle     States     Loan, 

lature  is  understood  as  intending  to  etc.,  Co.  v.  Hagerstown  Mattress,  etc., 

describe  a  higher  court  than  that  of  a  Co.,  82  Md.  506. 

justice   of  the  peace;    a  court  with  a  Michigan. — Chase  v.  Boughton,  93 

common  seal,  whose  proceedings  are  ac-  Mich.  285;  George  v.  Wyandotte  Elec- 

cording  to  the  course  of  the  common  law^  trie  Light  Co.,  105  Mich.  I. 

where  the  proceedings  are  in  writing,  Mississippi.  —  Gilliam  v.  Chancellor, 

and  where  a  full  final  record  of  the  43  Miss.  437,  5  Am.  Rep.  498;  Parker 

judgments  is  made.     Hubbel  v.  Bald-  v.  Kelly,  10  Smed.  &  M.  (Miss.)  184; 

win,  Wright  (Ohio)  87.  Hunt  v.  Knox,  34  Miss.  655;  Graves  v. 

In    England,    speaking    of    certain  Hull,  27  Miss.  419. 

courts  acting  under  a  statute  in  ques-  Missouri.  —  Clem    v.    German    Ins. 

tion,  the  court  said  that  although  it  Co.,  29  Mo.  App.  666;  Corby  v.  Bean, 

was  unnecessary  to  decide  the  point,  44  Mo.  379;    State  v.   McKay,  43  Mo. 

there  were  strong  reasons  for  saying  598  ;     Keeton    v.    Spradling,    13    Mo. 

that  the  courts   were   inferior  courts.  321. 

"Although  courts  of  record,  they  are  Nebraska.  —  Disher    v.     Disher,    45 

still  in   their   nature   County  Courts,  Neb.    103;    Morrissey  v,  Broomal,  37 

which  are  undoubtedly  inferior.    Their  Neb.  766. 

jurisdiction  is  limited  to  the  nature  of  New  Jersey.  —  Vreeland  v.  Vreeland, 

the  causes  to  be  tried  and  the   ambit  49  N.  J.  Eq.  322;    Terhune  v.  Sibbald, 

within  which  the  cause  of  action  must  (N.-J.  1897)  37  Atl.    Rep.   454;   Jersey 

have  arisen."     Levy  v.  Moylan,  10  C.  City  v.  Gardner,  33  N.  J.  Eq.  632;  Car- 

B.  209,  70  E.  C.  L.  209.  lisle  z^.  Cooper,  21  N.  J.  Eq.  576;  Brown 
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exercise  its  power  in  this  regard  to  prevent  a  multiplicity  of 
suits,*  and  especially  for  the  purpose  of  giving  effect  to  its  own 
decree.* 

TT.  Edsall,  9  N.   J.   Eq.   256:  Little   v,  App.  298;    U.  S.  v,  Guglard,  79  Fed. 

Cooper,  10  N.  J.  Eq.  275.  Rep.    21;    Brooks    v.    StoUey,    3    Mc- 

New  York.  —  Hawley  v,  Cramer,  4  Lean  (U.  S.)  527;  Clarke  v.  White,  12 

Cow.  (N.  Y.)7i7;  King  v.  Baldwin,  17  Pet.  (U.  S.)  188;  Oelrichs  v,  Spain,  15 

Johns.   (N.  Y.)  384,  8  Am.   Dec.  415;  Wall.  (U.  S.)  228. 

Rathbone  i/.  Warren,  10  Johns.  (N.  Y.)  England,  —  Pearce    v,    Creswick,    2 

587.    596;    Hamilton   v.   Cummings,  i  Hare   286;    Mackensie  v.  Johnston,  4 

Johns.  Ch.  (N.  Y.)  517;    De  Bemer  v,  Madd.  373;  Jesus  College  v.  Bloome, 

Drew,  39    How.   Pr.    (N.  Y.  Supreme  3  Atk.  263,  Ambl.  54;  Ryle  v.  Haggie, 

Ct.)466;  Cuflf  V.  Dorland,  55  Barb.  (N.  i  Jac.  &  W.  237;   Carlisle  v.  Wilson, 

Y.)  481;  Carpenter  v.  Osborn,  102  N.  13    Yes.  Tr.  278;    Adley  r.  Whitstable 

Y.  561;  Bidwell  v.  Astor  Mut.  Ins.  Co.,  Co.,  17  Ves.  Jr.  324. 

16N.Y.  263;  Bradley  V.  Bosley,  I  Barb.  1.  Martin   v,   Martin,   44   Kan.  295; 

Ch.  (N.  Y.)  125;  Crane  v.  Bunnell,   10  Jersey  City  v.  Gardner,  33  N.  J.  Eq. 

Paige  (N.  Y.)  333;    Adee  v,  Hallett,  3  632;  Chambers  v.  Cannon,  62  Tex.  295; 

N.  Y.  App.  Div.  308.  Beecher  v.  Lewis,  84  Va.  633:  Chrislip 

I/orth  Carolina.  —  Balsley  v.  Balsley,  v.  Teter,  (W.  Va.   1897)  27  S.  E.  Rep. 

116   N.  Car.  472;    Love  v.   Neilson,  i  288;    Pinkum  v.  Eau  Claire,  81  Wis. 

Jones    Eq.    (N.    Car.)  339;    Currie   v.  301;    U.  S.  v.  Union   Pac.  R.  Co..  160 

Clark,  loi  N.  Car.  321.  U.  S.  i. 

Oregon.  —  Heatherly    v.    Hadley,    4  2.  De  Bemer  v.  Drew,  39  How.  Pr. 

Oregon    i;    Salem   Imp.   Co.    v.    Mc-  (N.  Y.  Supreme  Ct.)  466. 

Court,  26  Oregon  93;  Haynes  z/.  Whit-  lUuBtratioiiB  of  the  Eule.  —  The   fol- 

sett,  18  Oregon  454;  Fleischner  v.  Citi-  lowing  may  be  taken  as  ordinary  illus- 

zens'  Invest.  Co.,  25  Oregon  119.  trations  of  the  rule  stated  in  the  text, 

Pennsylvania.  —  Souder's  Appeal,  57  though  they  are  not  intended  as  state- 
Pa.  St.  502.  ments  of  the  law  controlling  the  partic- 

South  Dakota.  —  Probert  v.  McDon-  ular  subject-matter  of  each  case,  that 

aid,  2  S.  Dak.  495.  being  a  question  referable  to  the  con- 

Tennessee.  —  Allen     v.     Baugus,     I  crete  titles  throughout  this  work. 

Swan  (Tenn.)  404.  Reformation    of  Insurance    Policy  — 

Texas.  —  Willis  z/.  Gordon,   22  Tex.  Payment  of  Amount  Due. — In  a  suit  to 

243;  Bourke  v.  Vanderlip,  22  Tex.  221;  reform  a  policy  of  insurance  the  court 

\Vitt  V.   Kaufman.  25  Tex.  Supp.  384;  has  ordered    payment  of  the  amount 

Chambers    v.   Cannon,   62   Tex.    293;  due  upon  the  policy  after  the  reforma- 

Banton  v.  Wilson,  4  Tex.  400;    Hick-  tion,   Franklin   Ins.   Co.   v.  McCrea,  4 

man  v.  White,  (Tex.  Civ.  App.  1895)  29  Greene  (Iowa)  229;  under  proper  alle- 

S.  W.  Rep.  692.  gations  and  prayer,  Clem  v.  German 

Utah.  —  Bullion,   etc.,    Min.    Co.    v.  Ins.  Co.,  29  Mo.  App.  666;  or  awarded 

Eureka  Hill  Min.  Co.,  5  Utah  3.  damages  for  the  breach  of  the  contract 

Vermont.  —  Sanborn  v.  Kittredge,  20  reformed,   Bidwell  v.  Astor  Mut.   Ins. 

Vt.  632;    Day  V.  Cummings,  19  Vt.  496.  Co.,  16  N.  Y.  263.     See  also  article  In- 

Virginia.  —  Rison  v.   Moon,   91   Va.  surance,  vol.  1 1,  p.  375. 

384;  Smith  V.  Smith,  92  Va.  696;    Bil-  Specific  Performance  —  Damages.  —  A 

lups  V.  Sears,  5  Gratt.  (Va.)  31,  50  Am.  court  of  equity  has  awarded  damages 

Dec.  105;    Zetelle  v.  Myers,  19  Gratt.  in    a    suit    for    specific    performance. 

(Va.)  62;    Rust  V.  Ware,  6  Gratt.  (Va.)  Zetelle  v.   Myers,   19  Gratt.   (Va.)  62. 

50,  52  Am.  Dec.  100;  Walters  v.  Farm-  See  article  Specific  Performance. 

ers*  Bank,  76  Va.  12.  Injunction  to  Stay  Sale  — Judgment  for 

West  Virginia.  —  Hanly  v.  Watter-  Money  Secured.  —  So  it  has  been  held 

son,  39  W.  Va.  214.  that  when  an  injunction  to  stay  sale  of 

Wisconsin.  —  Tinkum  v.  Eau  Claire,  property  under  a  deed  of  trust  is  dis- 

81  Wis.  301;  Turner  v.  Pierce,  34  Wis.  solved,  it  is  proper  for  the  court  to  ren- 

658;  Cole  V.  Getzinger,  (Wis.  1897)  71  der  judgment  for  the  money  secured 

N.  W.  Rep.  75.  by   the  deed.     Bourke   v.   Vanderlip, 

United  States.  —  U.  S.  v.  Union  Pac.  22  Tex.  221. 

R.     Co.,    160    U.    S.    I;     Leighton    v.  Injunction  Against  Sale  under  Junior 

Young,    52   Fed.    Rep.   439,    lo  U.   S.  Execution  —  Order    of   Sale  to   Satisfy 
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2.  Effect  of  Cliaracter  of  Subject  to  be  Acyudicated.  —  In  order 

that  a  court  of  equity  may  act  under  the  rule  of  retaining  juris- 
diction for  full  relief,  the  subject  to  be  adjudicated  must  be 
something  incidental  to  the  cause  of  action  which  originally  gave 
the  court  jurisdiction,  or  so  closely  connected  therewith  as  to 
render  its  determination  necessary  to  the  final  decision  of  the 
whole  controversy  between  the  parties.* 

HeoeBsity  for  Equitable  Gronndi  — Legal  Bemedy.  —  The  cause  must  be 
one   presenting  matters   for  equitable   cognizance   in    the   first 

JPrior  Equitable  Lien.  —  Where  a  court  ary,  —  Ejectment  is  the  proper  remedy 

of  equity  takes  jurisdiction  to  enjoin  a  for     settling     questions     of    disputed 

sale  under  an  execution  at  law,  upon  boundaries,    but    equity,    having:    ob- 

the  application  of  an  equitable  incum-  tained  jurisdiction  for  the  purpose  of 

brancer  who  has  a  prior  equitable  lien,  quieting  the  title  to  the  disputed  tract, 

it  will  adjust  all  the  rights  of  the  par-  will  retain  it  for  the  purpose  of  ascer- 

ties.     Parker  v,  Kelly,  lo  Smed.  &  M.  taining  the  extent  of  the    accretions 

(Miss.)  184.  thereto  when   controverted  by  others. 

Injunction  Against  Trespass,  — Where  Salem  Imp.  Co.  v.  McCourt,  26  Oregon 

trespasses  are  enjoined  the  court  may  106. 

assess   damages   resulting    therefrom.  Tranifer  of  Jnrifldiotion.  —  In  Crane  v, 

Semon  v.  Freitag,  (Ky.  1895)  29  S.  W.  Bunnell,  10  Paige  (N.  Y.)34o,  the  court 

Rep.  320.  said:  ''  It  is  true,  in  cases  of  fraud,  this 

Restraining  Nuisance  and  Awarding  court  has  concurrent  jurisdiction  with 
Damages,  —  A  court  of  equity  may  re-  courts  of  law.  And  where  a  party 
strain  a  nuisance  and  award  damages  comes  into  this  court,  in  the  first  in- 
resulting  from  the  nuisance.  Fleisch-  stance,  to  be  relieved  from  a  fraudulent 
ner  v.  Citizens*  Invest.  Co.,  25  Oregon  contract,  especially  where  a  discovery 
119.  is  necessary   to    establish   the   fraud. 

Annulling  Conveyances  and  Granting  this  court,  having  obtained  jurisdiction 
Other  Relief.  —  Where  a  deed  is  set  of  the  cause  for  one  purpose,  may  pro- 
aside  as  having  been  fraudulently  re-  ceed  and  make  a  final  decree  therein 
corded,  the  court  may  retain  jurisdic-  between  the  parties,  after  such  discov- 
tion  and  adjudicate  the  title  and  make  ery  has  been  obtained.  But  even  in 
partition  of  the  lands.  Vreeland  v,  cases  of  that  kind  this  court  does  not 
Vreeland,  49  N.  J.  Eq.  322.  grant  an  injunction  for  the  mere  pur- 

A  court  of  equity,  having  taken  juris-  pose  of    transferring   the  jurisdiction 

diction  at  the  instance  of  a  judgment  from  a  court  of  law  to  this  court,  after 

creditor  to  annul  a  fraudulent  convey-  the  commencement  of  a  suit  there,  ex- 

anceof  the  judgment  debtor's  property,  cept  to  stay  the  trial  in  a  suit  at  law 

will  grant  full  relief  to  the  complainant  until  the  defendant  in  this  court  has 

by  decreeing  a  sale  of  the  property  for  fully  answered  the  complainant* s  bill.'* 

the   payment  of  the   debt.      Hunt   v,  1.  Martin  v,    Martin,   44  Kan.  295; 

Knox,  34  Miss.  681.  Chambers  v,  Cann:>n.  62  Tex.  295. 

A  Court  May  Declare  a  Contract  Void  Judgment  for  Damag^30  —  AmouBt  under 

and  order  an  accounting  of  moneys  paid  JuriBdiotion  of  Conrt.  —  It  is  not  material 

under  it.     George  v.  Wyandotte  Elec-  that  the  amount  assessed  as  damages 

trie  Light  Co.,  105  Mich.  i.  is  below  the  jurisdiction  of  the  court 

Annulling   Void  Judgment  and  Ren-  where    the   damages    allowed    do   not 

dering  Proper  Judgment.  —  Where  the  constitute  the  cause  of  action,  the  equi- 

defendant  in   a  judgment  obtains  an  table    relief    constituting     the    major 

injunction  to  have  the  judgment  de-  feature  of  the  judgment  rendered  and 

clared  void,  it  has  been  held  that  the  the  damages  awarded  being  minor  and 

court  will  retain  jurisdiction  and  ren-  incidental,   though  essential  to  a  full 

der  judgment  on  the  original  cause  of  judicial  determination  and  adjustment 

action   if  the  plaintiff  in  execution  is  of  the  matters  in  dispute  betveen  the 

legally  entitled  thereto  on  the  merits,  parties.     Andrew  v.  Babcock,  63  Conn. 

Witt  V.  Kaufman,  25  Tex.  Supp.  384.  109;    Gulf,  etc.,   R.  Co.  v.  Schneider. 

Suit  to  quiet  Title  ■- Settling  Bound-  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  a6o. 
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instance,  however ;  that  is  to  say,  the  court  must  hold  the  cause 
under  some  ground  of  equity;*  but  when  the  court  has  once 
acquired  jurisdiction  upon  equitable  grounds  it  may  go  on  to  a 
complete  adjudication,  even  to  establishing  legal  rights  and  grant- 
ing legal  remedies  which  would  otherwise  be  beyond  the  scope 
of  its  authority.*  This  may  be  done  either  at  the  instance  of  the 
complainant  under  the  cause  made  out  by  the  bill  or  at  the 
instance  of  the  defendant  under  a  cross-bill.^ 

FaUnre  of  Equities.  —  It  is  held,  however,  that  mere  statements  in 
a  bill  upon  which  chancery  jurisdiction  might  be  maintained,  but 
which  are  not  proved,  ^nd  upon  which  no  relief  is  decreed,  will 
not  authorize  a  decree  upon  such  parts  of  the  bill  as,  if  standing 
alone,  would  not  give  the  court  jurisdiction.* 

1.  Jersey  City  v.  Gardner,  33  N.  J.    a  special  proceeding.     Balsley  v,  Bals- 
Eq.   622;    Towns   v.   Smith,    115    Ind.     ley,  116  N.  Car.  472. 

480.  8.  Grand  Tower,  etc.,  R.  Co.  v,  Wal- 

2.  Kilgore  v.  Kilgore,  103  Ala.  614;     ton,  150  111.  428;  Osborne  v.  Barge,  30 
Scruggs  V.  Driver,  31  Ala.  274;  Brown     Fed.  Rep.  805. 

V.     Solary,     37     Fla.    102;     Pence    v.  4.  Collier  v.  Collier,  (N.  J.  1895)  33 

Sweeney,  2  Idaho  914;  Hawley  v.  Sim-  Atl.  Rep.  193;  Hawes  v,  Dobbs  (C.  PI.) 

ons,  (111.  1887)  14  N.  E.  Rep.  7;  Biegler  18  N.-  Y.  Supp.  123,  affirmed m  137  N.  Y. 

V.  Merchants*  L.  &  T.  Co.,  62  111.  App.  465;   W.  J.  Johnston  Co.  v.  Hunt,  66 

560;    Towns  V.   Smith,    115   Ind.  480;  Hun  (N.  Y.)  504;  Lochmann  i'.  Meehan, 

Martin  v,  Martin,  44  Kan.  295;  Quest  (Supreme  Ct.)  21  N.  Y.  Supp.  389,  66 

V.  Johnson,  58  Mo.  App.  54;  Collins  v.  Hun  (N.  Y.)  633;  Dudley  v.  Congrega- 

Collcy.  (N.  J.   1887)11  Atl.  Rep.  118;  tion,   etc..    138   N.  Y.  451;    Appeal  of 

Trotter  v.  Heckscher,  42  N.  J.  Eq.  254;  Ahl,  129  Pa.  St.  49;  Kinsey  v.  Bennett, 

Stiefel  V.  New  York  Novelty  Co.,  14  N.  37  S.  Car.  319;  Pratt  t/.  Lamson,  6  Allen 

Y.  App.  Div.  371;  Barnes  v,  Dow,  59  (Mass.)  457;   McGuire  v.  Caruthers,   5 

Vt.  530;  Walters  v.  Farmers*  Bank,  76  Humph.  (Tenn.)  414. 

Va.     12;    Beecher    v.    Lewis,    84.    Va.  But  in  Green  Bay  Lumber  Co.  z/.  Mil- 

632    [citing  Parker  v.  Dee,   2  Ch.  Ca.  ler,  (Iowa    1895)  62  N.   W.   Rep.   742, 

200,   wherein  the  court  said:  "  When  which  was  an  action  under  the  code  to 

this  court  can  determine  the  matter,  it  recover  judgment  for  the  balance  of  ac- 
shall  not  be  a  handmaid  to  the  other  •  count  for  material  furnished  and  also 

courts,  nor  beget  a  suit  to  be  ended  else-  for  the  foreclosure  of  mechanics'  liens, 

where  "];  Gormley  v.  Clark,  134  U.  S.  it   was  held   that   the  court  acquired 

338;  Wallis  2/.  Shelly,  30  Fed.  Rep.  747;  jurisdiction  notwithstanding  the  liens 

Waite  V.  O'Neil,  76  Fed.  Rep.  408.  turned  out  to  be  invalid,   and  could 

Joinder  of  AetioiiB  for  Legal  aod  Eqoi-  therefore  render  judgment  for  the  bal- 

table  Belief.  —  The  objection  that  a  com-  ance  of  account. 

plaint  improperly  joined  two  causes  of  In  Milkman  7/.  Ordway,   106  Mass. 

action,  one  for  damages  at  law  and  one  232,  it  was  held  that  where  a  plaintiff 

for  equitable    relief,    cannot    prevail,  in  good   faith   brings  a    suit  seeking 

against  the  principle  that  equity  hasju-  equitable  relief,  supposing  and  having 

risdiction  to  entertain  the  action  for  the  reason  to  suppose  himself  entitled   to 

equitable  relief,  and  will  therefore  take  such  equitable  relief,  even  though  at 

cognizance  of  the  controversy  in  all  its  the  time  when  the  bill  was  brought  he 

branches.     Pinkum  v,  Eau  Claire,  81  had  no  right  to  relief  purely  equitable. 

Wis.  301.  yet  the  court  will  afford  relief  by  award- 

Bemedies  Ordinarily  Granted  in  Special  ing  compensation. 

Prooeedings. — The  court,  having  once  Clianglng  Form  of  Aotion  by  Amend- 

taken  rightful  cognizance  of  a  cause,  is  ment. — In  Dudley  v.  Congregation,  etc., 

empowered  and  required  to  afford  com-  138  N.   Y.  458,   it  was  held  to  be  un- 

plete  relief,  even  though  it  incidentally  necessary  to  inquire  how  far  or  under 

involves    the    granting  of    a    remedy  what  circumstances  it  was  within  the 

ordinarily  administered  by  the  court  in  power  of  the  trial  court  to  permit  the 
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and  Collusion  of  Parties.  —  It  is  a  firmly  established  principle  that 

courts  will  refuse  to  hear  causes  which  are  not  brought  for  direct 

results,  but  merely  to  establish  precedents  for  subsequent  cases 
of  the  same  nature/  fictitious  issues  and  the  collusion  of  parties 
for  the  purpose  of  inducing  a  decision  being  a  fraud  upon  the 
court.* 

plaintiff    to    change  the   form  of  his  equity  is  found  to  have  arisen  between 

action  for  the  enforcement  of  a  purely  the  parties  to  the  contract,  growing  out 

legal  remedy  after  having  failed  to  es-  of  its  peculiar  character,  the  chancellor 

tablish  his  equitable  cause  of  action,  is  authorized  to  retain  the  bill  for  the 

the  allowance  of  such  an  amendment  purpose  of  having  that  equity  properly 

being  within  the  discretion  of  the  trial  adjusted.     Glinski  v.  Zawadski,  8  Fla. 

court.  408. 

Bight  to  Equitable  Belief  Loit  Pendente  1.  But  see  articles  Friendly  Suits, 

Lite.  —  If,   after  the    institution  of    a  vol.  9,  p.  719;  Agreed  Case,  vol.  i,  p. 

suit,  the  complainant  loses  his  right  to  384. 

purely  equitable  relief,  it  is  held  that  2.  Beallssaes.  —  Courts  of  judicature 
the  court  may  proceed  to  enforce  his  are  organized  only  to  decide  real  con- 
legal  remedies  involved  in  the  subject-  troversies  between  actual  litigants, 
matter.  Van  Allen  v.  New  York  El.  R.  When,  therefore,  it  appears,  no  matter 
Co.,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  53:  how  or  at  what  stage,  that  a  pre- 
Smith  V.  Ingersoll-Sergeant  Rock  Drill  tended  action  is  not  a  genuine  litigation 
Co.,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  374;  over  a  contested  right  between  oppos- 
Case  V.  Minot,  158  Mass.  577.  In  this  ing  parties,  but  is  merely  the  proffer  of 
last  case  the  decision  is  based  upon  a  a  simulated  issue  by  a  person  dominat- 
former  ruling  in  Milkman  v.  Ordway,  ing  both  sides  of  the  record,  the  court, 
106  Mass.  232,  that  where  the  plaintiff  from  a  sense  of  its  own  dignity,  as  well 
in  good  faith  brings  a  suit  seeking  as  from  regard  to  the  public  interests, 
equitable  relief,  supposing  and  having  will  decline  a  determination  of  the  fab- 
reason  to  suppose  himself  entitled  ricated  case  so  fraudulently  imposed 
thereto,  the  court  will  afford  relief  by  upon  it.  Judson  v.  Flushing  Jockey 
awarding  damages,  though  at  the  lime  Club,  14  Misc.  Rep.  (N.  Y.  C.  PI.)  350 
when  the  bill  was  filed  the  plaintiff  had  [citing  Wood  v.  Nesbitt,  (Supreme  Ct.) 
no  right  to  purely  equitable  relief,  and  19  N.  Y.  Supp.  423;  Lord  v.  Veazie,  8 
decides  that,  a  fortiori^  the  plaintiff  is  How.  (U.  S.^  255;  Cleveland  v.  Cham- 
entitled  to  the  legal  remedy  if  the  rea-  -berlain,  i  Black  (U.  S.)  419;  Ameri- 
son  for  denying  the  purely  equitable  can  Wood-paper  Co.  v.  Heft,  8  Wall, 
relief  occurs  pending  the  suit.  (U.    S.)  333;    Bartemeyer  v.  Iowa,  18 

Salt  to  Set  ABide  Frandnlent  Conyeyance  Wall.  (U.  S.)  135;  San  Mateo  County  v. 

—  Effect  of  Statute  of  Limitatione  upon  Southern  Pac.   R.  Co.,  116  U.  S.  13S: 

Plaintiff's  Jadgment  at  Law.  —  Where  a  Washington  Market  Co.  v.  District  of 

court  of  equity  has  taken  jurisdiction  Columbia,  137  U.  S.  62;  South  Spring 

to  annul  a  fraudulent  conveyance  made  Hill  Gold  Min.  Co.  v.  Amador  Medean 

by  a  debtor,  if  the  complainant's  judg-  Gold  Min.  Co.,  145  U.  S.  300;  Singer 

ment  was  valid  and  operative  at  the  Mfg.  Co.  t/.  Wright,  141  U.S.  700;  Cal- 

time  of  the  filing  of  the  bill,  his  relief  ifornia  v.  San  Pablo,   etc.,  R.  Co.,  149 

will  not  be  affected  by  reason  of  the  U.  S.  314;    Hoskins  v.  Berkeley,  4  T. 

statute  of  limitations  subsequently  and  R.  402;  Matter  of  Elsam,  3  B.  &C.  597, 

pending  the  litigation  barring  issuance  10  E.  C.  L.  193]. 

of  a  new  execution  on  the  judgment.  In  Fletcher  v.  Peck,  6  Cranch  (U.  S.) 

Hunt  V.  Knox.  34  Miss.  681.  147,  the  court  said:  **  I  have  been  very 

Where  Other  Equities  Ariie.  —  As  a  unwilling  to  proceed  to  the  decision  of 

general   rule,    it  is  said,    if  the  court  thiscauscatall.  It  appears  to  me  to  bear 

should  find  that  the  prayer  for  specific  strong  evidence  upon  the  face  of  it  of 

performance  cannot  be  granted   upon  being  a  mere  feigned  case.     It  is  our 

the  pleadings  and  proof,  the  jurisdiction  duty  to  decide  on  the  rights,  but  not  on 

of  equity  terminates  and  the  bill  should  the  speculations,  of  parties.     My  confi- 

be  dismissed.     But  whenever  a  clear  dence,  however,  in  the  respectable  gen- 
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*  Such  a  Suit  Will  Be  Dismissed  at  the  suggestion  of  either  a  party  to 
the  record  or  any  person  in  interest  or  who  may  be  prejudiced 
by  the  judgment,  or  even  at  the  instance   of  a  stranger  who 

appears  as  amicus  curice^  or  by  the  court  upon  its  own  motion 
when  the  fact  appears.* 

tlemen  who  have  been  engaged  for  the  or  for  other  fraudulent  purpose,  is  a 

parties  has  induced  me  to  abandon  my  contempt  of  its  authority  and  dignity, 

scruples  in  the  belief  that  they  would  and  the  court  will  in  such  case,  under 

never  consent  to  impose  a  mere  feigned  all  proper  circumstances,  protect  itself 

case  upon  this  court.*'  and   litigants  and   the   rights  of  third 

Contempt   of    Court.  —  In    Smith    v,  parties  by  the  imposition  of  penalties 

Brown,  3  Tex.  371,  a  suit  was  insti-  for  the  contempt  and  by  the  dismissal 

tuted  on  an  instrument  in  writing  in  of  the  fictitious  suit  or  the  appeal  or 

the  following  words:   **  I  hereby  bind  writ  of  error  therein,  and  even  by  set- 

and  obligate  myself  topay  Josiah  Smith  ting  aside  or  affording  relief  against  a 

the    sum  of    one    hundred    and    fifty  collusive    and    fraudulent   judgment, 

dollars,   if  he  furnish  at  the  town  of  either  at  or  after  the  term  at  which  it  is 

New  Braunfels,  by  the  6th  day  of  No-  entered." 

vember  next,  any  law  of  the  state  of  1.  Judson  v.  Flushing  Jockey  Club, 

Texas  showing  that  the  next  legislature  14  Misc.  Rep.  (N.  Y.  C.  PI.)  350;  In  re 

<ii  the  said  state  will  be  composed  of  Burdick,   162  111.  52  [citing  Matter  of 

seventy  members  in  both  branches,  this  Elsam,  3  B.  &  C.  597,  lo  E.  C.  L.  193; 

the  6th  day  of  September,  1848."     The  Coxe  v.  Phillips,  Hardw.  224;  Brewster 

plaintiff  alleged  that  he  had  performed  v.  Kitchin,  Comb.  424]. 

the  condition  of  the  instrument  by  the  But  Strangers  whose  rights  or  interests 

production  of  the  law,  and  the  defend-  are  not  directly  or  injuriously  affected 

ant  denied  the  constitutionality  of  the  by  the  judgment   or   decree   will  not 

act  produced.     The  court  held  that  it  be  permitted  to  overturn  adjudications 

was  manifestly  the  object  of  the  parties  to  which  parties  and  those  in  privity 

to  obtain  a  judicial  decision  on  the  con-  with  them  make  no  objection,  as  such  a 

stitutionality  of  the  Apportionment  Act  course  would  encourage  litigation  and 

in  question,  and  that  the  suit  was  not  disturb  the   peace  of    society.     In   re 

founded  on  a ^^;ftfyf^<r  transaction;  that  Burdick,  162  111.  53. 

it   was  either   an  entire   fiction  or    a  FlotitiouB  Case  in  Court  of  Beview.  — 

wager  designed  to  effect  the  same  ob-  The  same  rule  applies  where  a  false 

ject,  and  that  every  fictitious  case  is  a  and  fictitious  case  is  pending  in  a  court 

contempt  of  the  court,  and  when  known  of  review  on  appeal  or  writ  of  error, 

to  be  such  has  subjected  the  parties  to  and  such  appeal  or  writ  of  error  will  be 

the  severe  animadversion  of  the  court,  dismissed.     In  re  Burdick,  162  111.  52 

See  also  the  Matter  of  Elsam,  3  B.  &  \citing  Lord  v,  Veazie,  8  How.  (U.  S.) 

C.  597,  10  E.  C.  L.  193,  wherein  the  at-  251;    Bartemeyer  v.  Iowa,  18  Wall.  (U. 

torney  stating  a  fictitious    case    was  S.)  129].    And  see  article  Appeals,  vol. 

fined  by  the  court,  and  ordered  to  be  2,  p.  342. 

imprisoned  until  the  fine  be  paid,  it  ap-  In  Smith  v.  Junction  R.  Co.,  29  Ind. 

pearing  that  the  court  had  previously  546,  an  opinion  had  been  filed  settling  the 

referred  the  matter  to  a  master  to  in-  questions  raised  on  the  appeal,  but  the 

quire  which  of  the  facts  stated  in  the  court,  upon  petition,  entered  an  order 

special  case  were  truly  stated,  and  that  granting  a  rehearing  and  ruling  the  ap- 

the  action  of  the  court  was  based  upon  pellee  to  show  cause  why  the  appeal 

the  report  of  the  master  that  certain  should  not  be  dismissed.     It  was  then 

portions  of  the  statement  of  the  attorney  made  to  appear  that  the  suit  was  fic- 

were  fictitious;  Cox  z/.  Phillips,  Hardw.  titious,  and  was  intended  to  affect  a 

237,  wherein  Lord  Hardwicke  held  a  fie-  real  litigation  then  pending    between 

titious  action  to   be  contempt  of  the  the  party  to  the  affidavit  in  support  of 

court  and  committed  the  parties  and  the  petition  for  a  rehearing  and  the  de- 

their  common  attorney.  fendant  railroad  company,  and  the  ap- 

In  In  re  Burdick,  162  111.  48,  it  was  peal  was   thereupon  dismissed  at  the 

said  that  "  it  goes  without  saying  that  cost  of  the  appellee.     See  also  Judson 

to  present  a  fictitious  case  to  the  court  v.  Flushing  Jockey  Club,  14  Misc.  Rep. 

for  the  purpose  of  obtaining  its  opinion,  (N.  Y.  C.  PI.)  562. 
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2.  Fraudulent  Statement  of  Canie  of  Action.  —  If  a  plaintiff 
falsely  states  facts,  either  as  constituting  his  cause  of  action 
or  in  regard   to  the  amount   in   controversy,  for  the   purpose 

of  conferring  jurisdiction,  and  this  manifestly  appears  to  the 
court,  it  is  said  that  it  is  the  duty  of  the  court  to  interfere  ex 
mero  motu  and  prevent  a  fraud  on  its  jurisdiction,*  though  if 
the  fact  of  an  intentional  fraud  is  not  apparent  it  is  held  that 
the  matter  must  be  specially  pleaded.*    The  subject  has  some- 

Pottponament  upon  Stotmnent  of  Xem-  prosecuted  to  final  and  conclusive 
bonoftheBar.  —  The  statement  of  repu-  judgments  without  any  controversy 
table  members  of  the  bar  that  an  whatever.  In  all  this  class  of  cases, 
action  is  false  and  fictitious,  if  not  to  however,  the  petition  or  complaint  con- 
be  accepted  as  assurance  of  the  fact,  templates  a  controversy  and  tenders 
suffices  at  all  events  for  a  postpone-  issues  which  may  be  accepted  and 
ment  of  the  decision  until  the  court  joined  by  any  person  interested  who 
shall  be  satisfied  that  it  has  to  do  with  has  been  actually  or  constructively 
a  legitimate  forensic  discussion.  Jud-  served  with  any  kind  of  lawful  process; 
son  V.  Flushing  Jockey  Club,  14  Misc.  and  so  it  often  happens  in  actions  «n 
Rep.  (N.  Y.  C.  PI.)  562.  personam  that  issues  are  tendered  by 

(hie  Party  Becoming  Sole  Party  in  Suit  pleadings    in   advance  of  any  actual 

Pendente    Lite. — The    rule  applicable  controversy,   and  before   it  is  known 

where  both  parties  collude  to  get  up  a  whether  or  not  any  averment  in  the 

case  for  the  opinion  of  the  court  is  ap-  pleading  will  be  controverted."     Cul- 

plicable  to  a  case  where  one  of  the  par-  len   v,  Glendora  Water  Co..  113   Cal. 

ties     becomes    owner    of    the     whole  503. 

opposing  interests  and  sole  party  in  in-  1.  Wiseman  v,  Witherow,  90  N.  Car. 

terest  and    is    dominus  litus  on   both  141;  Froelich  v.  Southern  Express  Co., 

sides.     In  re  Burdick,  162  111.  53  \citing  67  N.  Car.  i;  Fix  r,  Sissung,  83   Mich. 

Cleveland  v.  Chamberlain,  i  Black  (U.  562. 

S.)  419;  American  Wood-paper  Co.  v.  This  question  should  be  considered 

Heft,    131    U.    S.,    app.    xcii;   Dakota  in  connection  with  the  doctrine  pre  vail- 

County  V.  Glidden,  113  U.  S.  222].  ing  in  the  several  states  with  regard  to 

Cases  Whidh  Xay  Hot  Be  Withhi  the  the  question  of  jurisdiction  dependent 

General   Bole.  —  An  act  providing   for  upon  the  amount  in  controversy.     See 

the  judicial  examination,  approval,  and  article  Amount  in  Controversy,  vol. 

confirmation  of  bonds  of  irrigation  dis-  i,  p.  702. 

tricts  by  the  Superior  Court  was  ob-  2.  Neale  v.  Smith,  61  Ark.  564;  Hoff- 

jected  to  as  unconstitutional  because  it  man  v.  Cleburne  Bldg.,  etc.,  Assoc,  85 

authorized  a  court  to  hear  and  deter-  Tex.  409:  International,  etc.,  R.  Co.  %k 

mine  **  what  will  be  the  rights  of  par-  Nicholson,  61  Tex.  550;  Dwyer  v,  Bas- 

ties     interested     in     those    bonds,    in  sett,  63  Tex.  274;  Bates  v.  Van  Pelt,  i 

advance  of  any  controversy  as  to  such  Tex.  Civ.  App.  185;    Roper  v.  Brady, 

rights."     Without  indicating  any  pro-  80  Tex.   58S;    Beville  v.    Rush,  (Tex. 

vision  of  the  constitution  claimed  to  be  Civ.  App.  1894)  25  S.  W.  Rep.  1022. 

violated,  it  was  contended  that  in  all  Provinoe  of  Jury.  —  The  question  on 

the  different  species  of  jurisdiction  con-  the  plea  is  one  to  be  submitted  to  the 

ferred   upon   Superior  Courts  by   the  jury.      Beville    v.    Rush,    (Tex.    Civ. 

constitution  *'  it  is  presupposed   that  App.   1894)  25  S.  W.  Rep.  1022;  Roper 

somebody  is  prosecuting  somebody  else  v.  Brady,  80  Tex.  588;    International, 

to  enforce  or  protect  some  right  or  to  etc.,  R.  Co.  v.  Nicholson,  61  Tex.  550; 

redress  or  to  prevent  some   wrong."  Gulf,  etc.,  R.  Co.  v,  Wilm,  9  Tex.  Civ. 

The  court  held  that  **  this  is  not  true  of  App.  161;  Harrell  v.  Hill,  15  Tex.  270. 

actions  or  special  proceedings  in  rem^  Where  there  is  evidence  before  the 

of  which  Superior  Courts  are  expressly  jury  to  establish  a  plea  that  the  amount 

given  jurisdiction.     For  example,  there  sued  for  was  fictitiously  stated  for  the 

can  be  no  such  presupposition  in  pro-  purpose  of  conferring  jurisdiction,  the 

ceedings  for  the  probate  and  confirma-  court  should  instruct  the  jury  that  if 

tion  of  wills,  nor  in  insolvency  proceed-  the  allegation  of  amount  was  so  made 

ings,  since  they  may  be,  and  often  are,  they  should  find  in  favor  of  the  plea. 
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times  been  regulated  by  express  statute.* 

S.  Fraudulent  Use  of  Process.  —  It  is  equally  well  settled  that 
courts  will  never  permit  the  fraudulent  use  of  their  process,*  and 
when  it  appears  that  the  defendant  has  been  inveigled  into  the 
jurisdiction  of  the  court  for  the  purpose  of  service  of  process,  or 
that  jurisdiction  has  been  obtained  by  a  trick  or  device  at  the 
instigation  of  the  adverse  party,  the  court  will,  on  motion,  set 

aside  such  service,  and  refuse  to  entertain  jurisdiction.'     But  the 

Liule  V.  Woodbridge,  i  Tex.  App.  Civ.  discretion,  but  it  would  be  error  to  en- 

Cas.,  §  154,  ter  nonsuit,  while,  on  the  other  hand, 

A  finding  by  the  jury  for  the  plaintiff  the  discretion  of  the  court  in  entering  a 

in  a    sum    larger  than  the  minimum  nonsuit  in  the  absence  of  such  an  affi- 

jurisdiction  of  the  court  is  equivalent  davit  would  not  be  disturbed.     Under 

to  a  verdict  in  favor  of  such  jurisdic-  a  similar  act,  see  Parham  z/.  Hardin,  11 

tion.      International,    etc.,    R.   Co.   v.  I  red.  L.  (N.  Car.)  219. 

Nicholson,  61  Tex.  550.  2.  See  article    Service  of  Process. 

There  1m  Ho  Prima  Fade  Preenniption  of  As  to  trial  for  an  offense  other  than  the 

Bad  Faith  by  reason  of  the  fact  that  one  for  which  the  prisoner  was  extra- 

the  amount  alleged  is  larger  than  that  dited,  see  the  title  Extradition,  Am.  and 

actually  due,  but,  on  the  contrary,  the  Eng.  Encyc.  of  Law.     See  also  article 

presumption  is  in  favor  of  good  faith.  Extradition,  vol.  8,  p.  798. 

Fortescue   v.  Spencer,  2   Ired.   L.  (N.  8.  Van  Horn  v.  Great  Western  Mfg. 

Car.)  63;  Worcester  v.  Lampson,  55  Vt.  Co.,  37  Kan.  523;  Williams  v.  Reed,  29 

350-  N.  J.  L.  385;    Steiger  v.  Bonn,  3  N.  J. 

Amendment  of  Answer.  —  If  the  de-  L.  J.  370;  Wanzer  v.  Bright,  52  111.  40; 
fendant  goes  to  trial  upon  the  merits,  Carpenter  v.  Spooner,  2  Sandf.  (N.  Y.) 
the  court  is  not  bound  to  permit  him  to  717;  Metcalf  v.  Clark,  41  Barb.  (N.  Y.) 
amend  his  ajiswer  and  set  up  a  fraudu-  45;  Baker  v.  Wales,  14  Abb.  Pr.  N.  S. 
lent  allegation  of  amount  to  confer  (N.  Y.  Super.  Ct.)  332;  Hevener  v. 
jurisdiction  because  the  plaintiff  swears  Heist,  9  Phila.  (Pa.)  274;  Fitzgerald, 
toan  indebtedness  less  than  the  amount  etc.,  Constr.  Co.  v.  Fitzgerald,  137  U. 
laid  in  his  complaint,  such  circum-  S.  104;  Stein  v.  Valkenhuysen,  El.  Bl. 
stances  not  being  conclusive  of  fraud.  &  El.  65,  96  E.  C.  L.  65.  See  in  gen- 
Johnson  V.  Borden,  (Tex.  Civ.  App.  eral  article  Service  of  Process. 
1S94)  25  S.  W.  Rep.  1131.  Beason  of  the  Enle.  —  This  remedy  is 

1.  Cummings  v.  Edmunson,  5  Port,  not  given  upon  the  ground  that,  by 
(Ala.)  148,  decided  under  a  statute  pro-  reason  of  the  fraud,  the  court  did  not 
viding  that "  if  any  suit  shall  be  com-  get  jurisdiction  of  the  person  of  the 
menced  in  any  court  for  a  less  sum  defendant  by  the  service,  but  upon  the 
than  such  court  can  legally  take  cog-  ground  that  the  court  will  not  exercise 
nizance  of,  or  if  any  person  shall  de-  its  jurisdiction  in  favor  of  a  plaintiff 
mand  a  greater  sum  than  is  due,  on  who  has  obtained  service  of  his  sum- 
purpose  to  evade  this  act,  in  either  case  mons  by  unlawful  means.  When  that 
the  plaintiff  shall  be  nonsuited,"  etc.,  fact  is  made  to  appear  —  especially  if 
and  providing  further  that  a  plaintiff  the  defendant  has  been  guilty  of  no 
may  prevent  the  operation  of  the  latter  laches  —  the  court  should  vindicate  the 
part  of  the  enacting  clause  by  making  integrity  of  its  process  by  setting  aside 
an  affidavit  that  the  sum  for  which  the  the  service  and  turning  the  plaintiff 
suit  is  brought  is  really  due,  etc.  It  out  of  court  as  a  punishment  for  his 
was  held  that  the  statute  contemplated  gross  fraud.  Townsend  v.  Smith,  47 
two  distinct  classes  of  cases,  in  one  of  Wis.  626:  Hurlburt  v.  Palmer,  39  Neb. 
which  the  court  trying  the  cause  had  158. 

no  jurisdiction,  but  must  nonsuit  the  Burden  to  ffliow  Good  Faith.  —  Where 

plaintiff,  and  that  in  the  other  it  is  not  it  appeared   that   the    defendant    was 

made  obligatory  so  to  proceed  unless  it  brought  within  the  jurisdiction  of  the 

shall  appear  that  a  sum  is  demanded  process  by  a  bogus  telegram,  and  was 

beyond  what  is  due,  purposely  to  evade  met  by  the  sheriff  with  process  to  be 

the  act,  and  further  that  if  such  an  affi-  served  upon  him,  it  devolves  upon  the 

davit  is  made,  the  trial  court  has  no  plaintiff  to  show  how  it  came  to  pass 
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rule  has  been  made  subject  to  the  restriction  that  the  fraudulent 
device  must  be  chargeable  to  the  plaintiff.* 

Vm  DiYESTiTUBE  OF  JiTBiBDiCTlOH  —  1.  Bivestitiire  by  Implica- 
tion.—  When  jurisdiction  is  once  conferred,  it  cannot  be  taken 
away  by  implication,  but  such  a  result  can  only  be  reached  by 
express  negative  words  or  by  irresistible  implication  from  the 
terms  of  the  statute.* 

that  the  sheriff  knew  of  the  defendant's  held  that  an  action  could  be  maintained 

arrival,  if  the  telegram  in  question  was  against  persons  who  fraudulently  pro- 

not  sent  at  the  instigation  of  the  plain-  cured  the   presence  of  the  plaintiff  so 

tiff.     Hevener  v.  Heist,  9  Phila.  (Pa.)  that  he  could  be  arrested  for  the  pur- 

274.  pose  of  compelling  a  settlement  of  a 

Arrest  ai  Pretext.  —  Where  a  criminal  claim,    notwithstanding    the    plaintiff 

proceeding  is  begun  for  the  purpose  of  submitted  without  raising  (he  question, 

seizing  the  body  of  the  defendant  and  Cook  v.  Brown,  125  Mass.  503. 

detaining  him  until  civil  process  can  be  Collateral  Attack.  —  The  effect  of  fraud 

served  upon  him,  he  will  be  discharged  in  collateral  attack  is  not  treated  in  this 

on  habeas  corpus,  Williams  v.  Bacon,  article.    See  infra^  X.  3.  e.  Fraud.    But 

10  Wend.  (N.  Y.)  636;  even  though  the  see  Wood  v.  Wood,  78  Ky.  628;  Dunlap 

offense  was  actually  committed.    Wells  v.   Cody,  31    Iowa  260;    Duringer    v. 

V.  Gurney,  8  B.  &  C.  769,  15  E.  C.  L.  Moschino,  93  Ind.  495,  in  which  cases 

336,  wherein  the   defendant  was  dis-  the  right  is  upheld  to  set  up  fraudulent 

charged  on  a  rule  to  show  cause.     Or  use  of  process  in  defense  to  actions  on 

the  order  of  arrest  in  such  a  case  will  judgments. 

be  set  aside.     Benninghoff  v.  Oswell,  In  Arkansas^  under  the  Constitution 

37  How.  Pr.  (N.  Y.  Supreme  Ct,)  235.  of  the  United  States,  touching  the  faith 

General  Issue  with  Votloe  of  Defense.—  and  credit  to  be  given  records  and  ju- 

In  Copas  V.  Anglo-American  Provision  dicial  proceedings  when  called  in  ques- 

Co.,  73  Mich.  541,  the  court  said  that  tion  in  other  states,  the  court  refused 

while  it  was  of  opinion  that  a  plea  in  to  allow  such  an  objection,  holding  that 

abatement  would  have  been  the  better  there  was  fraud  upon  the  jurisdiction 

practice  for  the  purpose  of  raising  the  of  the  court  upon  which  the  judgment 

objection  of  a  fraudulent  abuse  of  proc-  was  rendered  which  would  have  availed 

ess,  yet  it  was  not  prepared  to  hold  the  party  had  he  brought  it  to  the  atten- 

that  such  an  objection  could  not  be  set  tion  of  the  ccurt  of  the  other  state,  or 

up,  as  in  this  case,  in  a  notice  of  defense  by  a  proceeding  in  equity  to  set  aside 

under  the  general  issue.     See  further  the  judgment,  either  in  Arkansas  or  in 

Steele  v.  Bates,  2  Aik.  (Vt.)  338,  where  the  other  state,  but  that  such  a  fraud  was 

it  was  intimated  that  a  plea  in  abate-  no  defense  to  an  action  at  law  on  the 

meni  is  the  appropriate  remedy.  judgment  in  Arkansas.     Peel  r.  Janu- 

Defense  in  Answer.  —  The  objection  is  ary,  35  Ark.  331. 

not  that  the  court  has  not  jurisdiction  1.  Steiger  v,  Bonn,  3  N.  J.  L.  J.  370. 

of  the  person,  but  that  it  ought  not,  by  2.  Alabama,  —  Gould   v,    Hayes,    19 

reason  of  the  alleged  fraud,  to  take  or  Ala.  438:  State  v.  Moore,  19  Ala.  514. 

hold  jurisdiction  of  the  action,  and  the  Iowa.  —  Wright  v.  Marsh,  2  Greene 

objection  may  be  set  up  in  an  answer.  (Iowa)  94. 

Hurlburtv.  Palmer,  39  Neb.  158;  Chub-  Maryland.  —  Rawlings    v.    State,    2 

buck  V.  Cleveland,  37  Minn.  467  {citing  Md.  201. 

Higgins   2/.  Beveridge,  35   Minn.  285;  Michigan,  —  Crane     v,     Reeder,    28 

Sullivan  v.  Frazee,  4  Robt.  (N.  Y.)  616;  Mich.  527. 

Wheelock  v.  Lee,  74  N.  Y.  495].  Missouri.  —  State  v.  County  Ct.,  38 

Waiver  of  Objection.  —  By  demurrer.  Mo.  403. 

petition     for     removal,     answer    and  North    Carolina,  —  Griffin  v.   Ing,   3 

amended  answer,  and  participation  in  Dev.  L.  (N.  Car.)  358;  State  v.  Perry, 

the    trial,   the    defendant    waives    all  71  N.  Car.  526. 

questions   of  the   service    of    process.  Pennsylvania.  —  Burginhofen  v.  Mar* 

Fitzgerald,  etc..  Constr.  Co.  v,  Fitzger-  tin,  3  Veates  (Pa.)  479;    Overseers  of 

aid,  137  U.  S.  105.  Poor  v.  Smith,  2  S.  &  R.  (Pa.)  363; 

But,  on  the  other  hand,  it  has  been  Kline  v.  Wood,  9  S.  &  R.  (Pa.)  294. 
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2.  EfTect  of  Subsequent  Events  —  As  hereinbefore  stated,  the 
jurisdiction  of  a  court  depends  upon  the  state  of  affairs  existing 
at  the  time  it  is  invoked,*  and  if  the  jurisdiction  once  attaches 
to  the  person  and  subject-matter  of  the  litigation,  the  subsequent 
happening  of  events,  though  they  are  of  such  a  character  as  would 
have  prevented  jurisdiction  from  attaching  in  the  first  instance,* 
will  not  operate  to  oust  the  jurisdiction  already  attached.     This 


Tennessee,  —  Murfree   v,    Leeper,    i  legislative   enactment  unless  prohibi- 

Overt.  (Tenn.)  i.  tory  words  are  used.     The  court  said: 

England.  —  Rex  tt.  Rochdale  Canal  '*  Indeed,  it  has  been  held  by  high  au- 
Co.,  6  Eng.  L.  &  Eq.  241.  thority,  and  the  doctrine  is  well  sup- 
Under  the  constitution  and  laws  of  ported  by  reason,  that  jurisdiction  de- 
^ij<:<7Mjf»,  the  Circuit  Courts  had  juris-  pends  on  the  state  of  things  at  the 
diction  of  all  crimes  and  misdemeanors  time  the  action  is  brought;  and  if  the 
committed  within  the  state  which  were  circumstances  be  such  then  as  to  vest 
not  exclusively  cognizable  by  a  justice  jurisdiction,  the  same  cannot  be  ousted 
of  the  peace,  and  it  was  held  that  noth-  by  any  subsequent  event"  \citing  Rop- 
ing but  a  clear  declaration  that  it  pel  v.  Heinrichs,  i  Barb.  (N.  Y.)  449; 
should  be  cognizable  by  some  inferior  Mollan  v.  Torrance,  9  Wheat.  (U.  S.) 
court  could  deprive  the  Circuit  Courts  537J.  The  decision  is  well  founded  on 
of  jurisdiction  of  any  offense  created  the  principle  first  stated.  See  supra^ 
by  statute.    Faust  v.  State,  45  Wis.  273.  VIII.  i.  Divestiture  by  Implication,    But 

If  JviiBdietioii  b  Gonferred  in  All  Gases,  the  last  principle  stated  is  not  appli- 
some  special  or  particular  law  is  requi-  cable  to  the  case  presented,  as  the  doc- 
site  to  exclude  it  in  any  'particular  trine  that  acquired  jurisdiction  cannot 
case.  Boone  v.  Poindexter,  12  Smed.  be  ousted  by  subsequent  events  has 
&  M.  (Miss.)  648;  Com.  v.  White,  8  no  application  to  the  enactment  of 
Pick.  (Mass.)  453.  statutes   depriving  the  courts  of    ju- 

^pacial  Frovisioiu  Limiting  the  Power  risdiction.     See  the     next  succeeding 

of  a  Court  can  be  repealed  by  a  general  section. 

act  only  by  the  use  of  express  words  or  2.  Change  of  Conditions.  —  If  the  per- 
bynecessary  implication,  where  the  two  son  or  property  over  which  the  juriS' 
acts  are  so  manifestly  repugnant  to  diction  of  the  court  has  once  attached 
each  other  that  both  cannot  stand,  is  removed  from  that  jurisdiction  it 
People  V.  Board  of  Excise,  (City  Ct.)  will  not  have  the  effect  of  defeating  the 
3  N.  Y.  St.  Rep.  254  {citing  Callahan  v.  jurisdiction  acquired.  Taylor  v.  Car- 
New  York,  66  N.  Y.  656;  People  v,  ney,  4  Kan.  542;  Read  v.  Renaud,  6 
Campbell,  22  Hun  (N.  Y.)  574].  Smed.  &    M.  (Miss.)  79;    Vicksburgh 

1.  That  is  to  say,  if  the  court  has  no  Bank  v.  Jennings,  5  How.  (Miss.)  425; 

jurisdiction  at  the  time,  after-acquired  Tapley  v.  Martin,  116  Mass.  275;  Up- 

jurisdiction  will  not  support  its  action,  ton  v.  New  Jersey  Southern  R.  Co.,  25 

See  supra^  II.  6.  After-acquired,  Juris-  N.  J.  Eq.  372;    Wilson  v.   Bridgeman, 

diction,  24  Tex.  615;    Whiting  «>.  Briscoe,  Dall. 

Ouster  of  Aeqnired  Jurisdiction  —  Con-  (Tex.)  540;    Burns  v,  Belknap,  22  Vt. 

fiuion  of  Prinoiplee.  —  In  State  v.  County  419;    Morgan  v.  Morgan,  2  Wheat.  (U. 

Ct.,  38  Mo.  402,  a  petition  was  filed  in  S.)  290;  Mollan  v,  Torrance,  9  Wheat, 

the  St.  Louis  County  Court  at  a  time  (U.  S.)  537;  Dunn  v.  Clarke,  8  Pet.  (U. 

when  that  court  had  jurisdiction  of  the  S.)  i;  Conolly  v.  Taylor,  2  Pet.  (U.  S.) 

subject-matter  involved.     By  a  subse-  556;    U.  S.  v,  Dawson,  15  How.  (U.  S.) 

quent  act    another  court    was    given  467;    Culver  v.   Woodruff    County,    5 

jurisdiction  over  the  particular  subject-  Dill.   (U.   S.)   392;    Gilmer    v.    Grand 

matter,  but  there  were  no  express  words  Rapids,  16  Fed.  Rep.  708. 
withdrawing  the  jurisdiction  from  the        Keoessity  of  Pendenoy  of  Action. —  In 

court  in  which  it  first  resided.     The  order  that  the  rule  stated  in  the  text 

jurisdiction  of  the  court  in  which  the  should  apply  there  must  be  an  action 

petition    was   filed   was  upheld    upon  pendingover  which  jurisdiction  has  act- 

the  principle  that  the  jurisdiction  will  ually  vested.     Thaxter  v.  Hatch,  6  Mc- 

not  be  overturned  or  impaired  by  any  Lean  (U.  S.)  68. 
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is  the  statement  of  the  rule  that  subsequent  events  will  never 
defeat  jurisdiction  already  acquired.* 

3.  By  Bepeal  of  Statute.  —  If  an  act  conferring  jurisdiction  is 

repealed  and  the  repealing  act  contains  no  saving  clause,  the 
authority  of  the  court  ceases  even  over  cases  pending.' 

4L  DivisioiL  of  County.  —  Where  suit  is  properly  commenced  in 
one  county,  the  subsequent  division  of  that  county  will  not  divest 
the  jurisdiction.' 

1.  Estes  V.  Martin,  34  Ark.  410;  327;  Whitehurst  v.  State,  43  Ind.  473; 
Price  V,  State  Bank,  14  Ark.  50;  Heil-  Joseph  v,  Burk,  46  Ind.  59. 

man  v,  Martin,  2  Ark.  168;  Koppel  v,  Louisiana,  —  Todd  v.  Landry,  5  Mar- 

Heinrichs,  i  Barb.  (N.  Y.)  449;  Robert-  tin  (La.)  463;    Knox  v.  Gurnett,  28  La. 

son  V.  Thompson,  3  Ind.  190;  Rhoades  Ann.  601;  Hoyle  v.  New  Orleans  City 

V.  Selin,  4  Wash.  (U.  S.)  725.  R.   Co.,   23   La.    Ann.    502;    State    v. 

Konretideiioe  of  Penonal   BepreMnta-  Judge,  22  La.  Ann.  565. 
tive.  —  The  death  of  a  party  after  juris-  Massachusetts,  —  Springfield  v.  High- 
diction  acquired  and  the  substitution  way  Com'rs,  6  Pick.  (Mass.)  501. 
of  his  representative,  though  such  rep-  North  Carolina,  —  State  v.  Perry,  71 
resentative  be  a  nonresident,  will  not  N.    Car.    522:     Carson    v.    Cleveland 
affect  the  jurisdiction.     Upton  v.  New  County,  64  N.  Car.  566. 
Jersey  Southern  R.  Co.,  25  N.  J.  Eq.  Texas,  —  Neill  «^.  Brown,  11  Tex.  17. 
372;  Trigg  V.  Conway,  Hem pst.  (U.  S.)  England,  —  Miller's  Case,  i  W.   Bl. 
711;  Clarke  v,  Mathewson.  12  Pet.  (U.  451. 
S.)  164.  Aodon  Bagim  on  Day  Statato  Paased.  — 

Appointment  of  tho  Defendant  m  Coninl  If  there  be  a  saving  clause,  an  action 

to  a  foreign  power  will  not  operate  to  begun  on  the  day  the  act  was  approved 

divest  jurisdiction  of  his  person  which  will  be  discontinued  only  on  proof  that 

attached  previously  to  his  appointment,  it  was  begun  at  a  later  hour  than  that 

Koppel  V.  Heinrichs,  i   Barb.  (N.  Y.)  at  which  the  act  was  approved.     Ken- 

449.  nedy  v.  Palmer,  6  Gray  (Mass.)  316. 

Agreement  of  Parties  cannot  divest  a  Diveetitiire  of  Jurisdiction  After  Bendi- 

court  of  its  jurisdiction.     Muldrow  v.  tion  and  Before  Entry  of  Judgment.  —  In 

Norris,  2  Cal.  74;  Fahs  v.  Darling,  82  Hoyle  v.  New  Orleans  City  R.  Co.,  23 

111.  142;    Kistler  v,  Indianapolis,  etc.,  La.   Ann.   502,   it  was  held    that  the 

R.  Co.,  88  Ind.  460;  Supreme  Council,  divestiture  of  jurisdiction  on  the  day 

etc.  V,  Garrigus,  104  Ind.  133;    Louis-  of  the  rendition  of  the  judgment  de- 

ville,  etc.,  R.    Co.  v,  Donnegan,   iii  prived  the  court  of  authority  to  sign  the 

Ind.  179;  Bauer  v,  Samson  Lodge,  102  judgment 

Ind.   262;    Supreme  Council,    etc.    v,  Sabstantial  Be-enactment  of  Bepealed 

Forsinger,  125  Ind.  52;  Eaton,  etc.,  R.  Statute.  —  Pending  suits  have  been  held 

Co.  V,  Hunt,  20  Ind.  457.     See  further  not  to  be  affected  where  the  repealing 

the  title  Arbitration  and  Awards  Am.  act  contains  a  substantial  re-enactment 

and  Eng.  Encyc.  of  Law  (2d  ed.),  vol.  of  the  provisions  under  which  the  suits 

2,  p.  570.  were  brought.     McMullen  v.  Guest,  6 

Consolidation  of  Snits  will  not  defeat  Tex.  275. 

jurisdiction.     Mohrhardt  v,  S.  P.  &  T.  8.  Barnes  v.  Underwood,  54  Ga.  87; 

N.  Co.,  2  Tex.  App.  Civ.  Cas.,  §  323.  Buckinghouse  v.  Gregg,   19  Ind.  401; 

Improper  Amendment  will  not  defeat  Lindsay  v.  M'Cormack,  2  A.  K.  Marsh, 

jurisdiction.     Ross  z^.  Anderson,  i  Tex.  (Ky.)  229;    U.  S.  z^.  Dawson,  15   How. 

App.  Civ.  Cas.,  §  1032.  (U.    S.)    486;     Culver     v.     Woodruff 

2.  Colorado,  —  Smith  v.  District  Ct.,4  County.  5  Dill.  (U.  S.)  392. 

Colo.  235.  In  Hosie  v,  McCann,  2  Penny,  (Pa.) 

Illinois,  —  Kruse  v,  Wilson,   79  111.  133,  it  was  held  that  an  act  which  pro- 

233.  vided  '*  that,  upon  the  erection  of  any 

Indiana,  —  Sprigs  v.  State,  2  Ind.  75;  new  county,  as  provided  in  said  act  to 

Taylor  v.  State,  7   Blackf.   (Ind.)  93;  which  this  is  a  supplement,  all  local 

Smith  V,  State,  4  Ind.  500;  Sumpter  v.  actions,  originally  commenced  in  the 

State,  4  Ind.  605;    Spencer  z/.  State,  5  county  from  which  said   new   county 

Ind.  41;  Langdon  v,  Applegate,  5  Ind.  shall  have  been  taken,  but  which  after 
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IJL  Oehebal  Bitle  of  PBEsmcPTioirs  ab  to  JinusBiCTioir  —  1. 
Courts  of  General  Jurisdiction — a.  Statement  of  the  Rule. — 
The  general  rule  is  that  nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  courts  of  superior  general  jurisdiction  but  that 
which  especially  appears  to  be  so ;  *  with  such  courts  the  record 
need  not  affirmatively  show  jurisdiction,  and  when  silent  upon 
the  point,  every  intendment  is  in  favor  of  their  jurisdiction.* 

the  division  appertain  and  belong  to  Indiana,  —  Shoemaker  z/.  South  Bend 

the  territory  embraced  within  the  said  Spark  Arrester  Co.,  135  Ind.  471;  Houk 

new  county,  shall,  upon  application  of  v.  Barthold,  73  Ind.  21;  Sites  v.  Miller, 

any  of  the  parties  thereto,  and  the  order  120  Ind.  19;  Sims  v.  Gay,  109  Ind.  501; 

of  the  court  of  the  original  county,  or  Pickering  v.  State,   106  Ind.  228;  Mc- 

of  a  law  judge  thereof,  be  removed  to  Cormick    v.    Webster,     89     Ind.    105; 

the  said  new  county,**  was  not  impera-  Walker  v.  Hill,  rii  Ind.  223:  Coan  v. 

tive    in    requiring    any    cases    to    be  Clow,  83  Ind.  417;  lies  v,  Watson,  76 

removed.  Ind.  359;  Anderson  v.  Spence,  72  Ind. 

1.  Alabama.  —  Commissioners*  Ct.  v,  315;  Abdil  v.  Abdil,  33  Ind.  460;  Hor- 
Thompson,  18  Ala.  694.  ner  v.   Doe,   i    Ind.    130;    Jackson   z/. 

Georgia.  —  Kelsey  v.  Wyley,  10  Ga.  State,  104  Ind.  516;  Crane  v.  Kimmer, 

371.  77  Ind.  215;    Young  v.  Wells,  97  Ind. 

Illinois.  —  Nickrans  «/.  Wilk,  161  111.  410;    Ragan  v.   Haynes,    10  Ind.   348; 

76;  Kenneyv.  Greer,  13  111.  441;  Hunt-  Waltz  v.  Borroway,  25  Ind.  380;  Kin- 

ington  V.  Metzger,  158  111.  272;  Swear-  naman     v,    Kinnaman,    71    Ind.   417; 

ingen  v.  Gulick,  67  111.  208;    Benefield  Bloomfield  R.  Co.  v.  Burress,  82  Ind. 

V.  Albert,  132  111.  665.  83;    Bateman  v.   Miller,  118  Ind.  345; 

Minnesota. —  Holmes  i'.  Campbell,  12  Langsdale  v.  Woollen,  120  Ind.  16;  Ex- 
Minn.  221.  change   Bank   v.   Ault,    102   Ind.  322; 

Missouri. — Gatesz/.  Tusten,89Mo.  13.  O'Brien  v.  State,  125  Ind.  38;  Cassady 

New  Hampshire,  — Wingate  v.  Hay-  v.  Miller,  106  Ind.  69;  Nichols  v.  State, 

wood,  40  N.  H.  437.  127   Ind.   406;    Quarl    v.  Abbett,    102 

North  Carolina.  —  State  v,   Ledford,  Ind.  240;  Cavanaugh  v.  Smith,  84  Ind. 

6  Ired.  L.  (N.  Car.)  5.  380;    Royse  v,   Turnbaugh,    117    Ind. 

Tennessee.  —  Hopper     v,    Fisher,     2  539. 

Head  (Tenn.)  253;  Robertson  v.  Win-  Iowa. — Bridgman      v,      Wilcut,     4 

Chester,  85  Tenn.  171;  Posey  v.  Eaton,  Greene  (Iowa)  563;    Coughran  v,  Gil- 

9  Lea  (Tenn.)  500;  Harris  v.  Hadden,  man,  81  Iowa  442;  Hunger  v.  Barlow, 

7  Lea  (Tenn.)  216;  Kilcrease  v.  Blythe,  39  Iowa  539;  Seely  v.  Reid,  3  Greene 
6  Humph.  (Tenn.)  389.  (Iowa)  374;  Weiderz^.  Overton,  47  Iowa 

United  States. — Galpin  v.  Page,  18  538;   States.  Winstrand,  37  Iowa  no; 

Wall.  (U.  S.)  350;  U.  S.  Bank  v.  Moss,  State  v.  Clark,  30  Iowa  168;  Cooper  v, 

6  How.  (U.  S.)  31,  Sunderland,   3   Iowa   114;    Morrow  v. 

England.  —  Peacock  v.  Bell,  i  Saund.  Weed,  4  Iowa  77.     See  also  American 

74.  Emigrant  Co.  v.  Fuller.  83  Iowa  599. 

2.  California.  —  Hahn   v.    Kelly,    34  Kansas.  —  Matter    of  Dill,   32   Kan. 
Cal.  402;    Mahoney  v.   Middleton.  41  691;    Butcher  v.   Brownsville  Bank,  2 
Cal.  51;  Carpentierz'.  Oakland,  30  Cal.  Kan.  70;  Dexter  v.  Cochran,  17  Kan. 
440;    Drake  v.  Duvenick,  45  Cal.  455;  450;  Haynes  v.  Cowen,    r  Kan.  637. 
Matter  of  Eichhoff,  loi  Cal.  600.  Michigan.  — Arnold  v,  Nye,  23  Mich. 

Connecticut. — Coit     v.      Haven,    30  286. 

Conn.   198;    Sears  v.  Terry.  26  Conn.  Minnesota,  —  Nye  v.  Swan,  42  Minn. 

280;  Stone  V.  Hawkins,  56  Conn.  115.  243;    Hersey  v.  Walsh,  38  Minn.  521; 

Illinois,  —  The     Tug     Montauk     v.  Holmes  v.  Campbell,  12  Minn.  221. 

Walker,  47  III.  336;  Anderson  v.  Gray,  Missouri,  —  Hamer  v.  Cook,  118  Mo. 

134  111.  550;  Nickrans  v.  Wilk,  161  111.  476;     McClanahan    v.  West,    100   Mo. 

76;   Dunbar  v.   Hallowell,  34  111.  168;  309;  St.  Louis  v.  Lanigan,  97  Mo.  175; 

Pensoneau  f.  Heinrich,  54  111.  271;  Os-  Schad  v.  Sharp,  95  Mo.   573;  State  v. 

good  V.  Blackmore,  59  111.  261;  Wells  Williamson,    57     Mo.    192;    Schell   v. 

V,  Mason,  5  111.  84;  Wallace  v.  Cox,  71  Leland,  45  Mo.  289;  Gates  v.  Tusten, 

111.  548.  89  Mo.  13. 
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b.  Restriction  to  Silent  Record.  —  This  rule  as  to  pre- 
sumption of  jurisdiction  does  not  apply  against  an  affirmative 
showing  in  the  record  of  an  entire  want  of  jurisdiction,  but  is 
applicable  only  when   the  record  is  silent   upon  the  question. 


New  Hampshire.  —  Wingate  v.  Hay- 
wood, 40  N.  H.  437. 

New  York.  —  Ray  v.  Rowley,  i  Hun 
(N.  Y.)  614;  Maples  v.  Mackey,  89  N. 
Y.  146;  Beams  v.  Gould,  77  N.  Y.  455; 
Foot  V.  Stevens,  17  Wend.  (N.  Y.)483; 
Mills  V.   Martin,   19  Johns.  (N.  Y.)  7; 


Presumption  of  jurisdiction  of  the 
person  is  extended  so  as  to  embrace  the 
intendment  that  a  party  resided  in  a 
particular  place.  Doran  v.  Davis,  43 
Iowa  86;    Barrett  v.  Carney,  33  Cal. 

537. 

For  irregularity  in  service  of  process, 


Hart  V.  Seixas,  21  Wend.  (N.  Y.)  40;    see  article  Service  of  Process. 


Wheeler  v.  Raymond,  8  Cow.  (N.  Y.) 
311;  Bolton  V.  Jacks,  6  Robt.  (N.  Y.) 
198,  citing  Davis  v.  Packard,  6  Wend. 
(N.  Y.)  332. 

Ohio.  —  Morgan  v.  Burnet,  18  Ohio 

535- 

Oregon.  —  Groslouis   v.    Northcut,    3 

Oregon  394;  Fulton  v.  Earhart,  4  Ore- 
gon 61;  Tustin  V.  Gaunt,  4  Oregon  305; 
Strong  V.  Barnhart,  6  Oregon  103. 

Pennsylvania. — Wetherill  v.  Stillman, 
65  Pa.  St.  105. 


Fublioation  —  Penonal  Judgment.  — 
When  it  appears  from  the  record  that 
the  defendants  are  nonresidents  and 
have  not  entered  an  appearance  or  been 
otherwise  brought  before  the  court,  per- 
sonal judgments  are  void.  Hunt  v. 
Ellison,  32  Ala.  173;  Rand  v.  Hanson, 
154  Mass.  87;  Kimball  v.  Merrick,  20 
Ark.  12;  Barkman  v.  Hopkins,  11 
Ark.  157;  Iglehart  v.  Moore,  16  Ark. 
55;  McVicker  v.  Beedy,  31  Me.  314; 
Woodward  v.  Tremere,  6  Pick.  (Mass.) 


Rhode  Island. — Slocum  v.  Providence  354;  Wright ».  Andrews,  130  Mass.  149; 

Steam,  etc.,  Co.,  10  R.  I.  112.  State    v.    Armington,    25     Minn.    29; 

Tennessee.  —  Pope    v.    Harrison,    16  Whittier    v.    Wendell,    7    N.    H.    257; 

Lea  (Tenn.)  82.  Downer  v.  Shaw,  22  N.  H.  277;  Arndt 

Texas. — Williams  v.  Ball,  52  Tex.  v.  Arndt,   15  Ohio  33;    Barrett  v.  Op- 

603;    Lawler   v.   White,    27   Tex.   250;  penheimer,  12  Heisk.  (Tenn.)  298;  Fur- 

Horan  v.  Wahrenberger,  9  Tex.  314.  geson  v.  Jones,  17  Oregon  211,  holding 

Vermont.  —  Huntington  ?/.  Charlotte,  that  whenever  it  appears  from  an  in- 

15  Vt.  46.  spection  of  the  record  of  a  court  of  gen- 

Virginia. — Pulaski  County «/.  Stuart,  eral     jurisdiction     that    a    defendant 

28  Gratt.  (Va.)  872;  Cox  z^.  Thomas,  9  against  whom  a  personal  judgment  or 


Gratt.  (Va.)  323. 

Wisconsin.  —  Falkner  v.  Guild,  10 
Wis.  563. 

United  States.  —  Gal  pin  v.  Page,  18 
Wall.  (U.  S.)  350;  Harvey  v.  Tyler,  2 
Wall.  (U.  S.)  328. 

England.  —  Peacock  v.  Bell,  i  Saund. 

74. 
But  there  are  some  cases  which  seem 

to  hold  to  a  narrower  policy.  See 
Gwin  V.  McCarroU,  i  Smed.  &  M. 
(Miss.)  351;  Root  V.  McFcrrin,  37  Miss. 
45.  But  see  further  t«/rfl,  X.  4.  c.  Do- 
mestic Judgments  of  Courts  of  General 
Jurisdiction. 


decree  is  rendered  was  at  the  time  of 
the  alleged  service  outside  the  territo- 
rial limits  of  the  court  and  beyond  the 
reach  of  its  process,  and  that  he  never 
appeared  in  the  action,  the  presumption 
of  jurisdiction  over  his  person  ceases 
and  the  burden  of  establishing  jurisdic- 
tion is  cast  upon  the  party  who  invokes 
the  benefit  or  protection  of  the  judg- 
ment or  decree;  Stewart  v.  Anderson, 
70  Tex.  588. 

It  has  also  been  said  that  proceedings 
by  publication  are  not  in  accordance 
with  the  course  of  the  common  law, 
and  that  judgments  founded  on  such 


Prestunption  of  Notice  —  Jurifldiction  of  service  stand  upon  the  same  footing  as 

Person.  —  Benefield  v.  Albert,   132  111.  those  of  courts  of  inferior  and  limited 

665;    Hawkins  z'.  Hawkins,  28  Ind.  66;  jurisdiction.     Bradley  v.  Jamison,  46 

Quarl    V.   Abbett,    102   Ind.    233;    Ex-  Iowa68;  Miller  «/.  Corbin, 46 Iowa  150. 

change  Bank   v.   Ault,    102    Ind.    322;  While,  on  the  other  hand,  it  is  said  that 

Waltz  V.  Borroway,  25  Ind.  380:  Crane  the    question  whether    jurisdiction   is 

V.  Kimmer,  77  Ind.  215:  State  ?/.  Elgin,  general  or  special  cannot  be  made  to 

II  Iowa  216;  Arnold  v.  Nye,  23  Mich,  depend  upon  the  character  of  the  proc- 

286;    Hamer    v.   Cook,    118   Mo.   476;  ess.      Stewart    v.  Anderson,   70    Tex. 

Sommermeyer  v.  Schwartz,  89  Wis.  66.  588.     See  also  Hardy  v.  Beaty,  84  Tex. 
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Therefore,  if  from  the  record  it  appears  that  the  court  had  not 
jurisdiction,  its  action  is  void.*     If  the  record  on  the  whole  shows 

that  something  was  done  to  acquire  jurisdiction,  which  was 
insufficient,  it  will  not  be  presumed  that  some  other  thing,  not 
shown  by  the  record,  was  done  which  would  confer  jurisdiction,* 

562:  Holmes  v.  Buckner,  67  Tex.  107;  etc.,  Bank,  2  Dougl.  (Mich.)  498-,.  Wil- 

Williams  v.  Williams,  53  Mo.  App.  617.  son  v.  Arnold,  5  Mich.  98. 

Sec,  in  general,  article  Publication.  Missouri,  —  Presbyterian  Church  v. 

The  cSde  "BbuM  Not  Changed  the  Snle  McElhinney,  61  Mo.  540;  McClanahan 

that  presumptions    will    be    indulged  v.  West,  100  Mo.  309;  Laneyz/.  Garbee, 

in  favor  of   the  jurisdiction  of  courts  105  Mo.  355;    Laney  v.  Sweeney,  105 

of   general    jurisdiction.     Butcher    v.  Mo.  360;  Russell  z/.  Grant,  122  Mo.  161. 

Brownsville  Bank,  2  Kan.  70.  Nebraska,  —  Lininger    v,   Glenn,   33 

Loeation  of  Land  in  lyeotment.  —  The  Neb.  187. 

presumption  has  been  indulged  where  New  Mexico,  —  Smith  v,  Montoya,  3 

the  record  in  an  ejectment  suit  did  not  N.  Mex.  40. 

show  that  the  land  was  situated  in  the  New     York.  —  Hart    v.    Seixas,    21 

county  where  the  action  was  brought.  Wend.  (N.  Y.)4o;  Corwithe  v.  Griffing, 

Schad  V.  Sharp,  95  Mo.  573.     To  the  21  Barb.  (N.   Y.)  9;  Risley  v.  Phenix 

same  effect,  Foster  v.  Givens,  67  Fed.  Bank«  83  N.  Y.  318;  Kamp  v,  Kamp, 

Rep.  684,  31  U.  S.  App.  626.  59  N.  Y.  212;    Sloane  v.  Martin,  (Su- 

1.  California.  —  Matter  of  Eichhoff,  preme  Ct.)  24  N.  Y.  Supp.  672;  Savage 

101  Cal.  600;  Hyde  v.  Redding,  74  Cal.  v,  Olmstead,  2  Redf.  (N.  Y.)  478. 

493;    Smith  v.   Los  Angeles,    etc.,    R.  North  Carolina. — Williams  v.  Whita- 

Co.,    (Cal.    1893)    34  Pac.    Rep.    242;  ker,  no  N.  Car.  393;  State  v.  Ridley, 

{unkansz^.  Bergin,  64Cal.  203;  Pioneer  114  N.  Car.  827. 
.and  Co.  v.  Maddux,  109  Cal.  633;  Oregon.  —  Hunsaker  z^.  CoflSn,  2  Ore- 
Arroyo  Ditch,  etc.,  Co.  v.  Superior  Ct.,  gon  107;  Tustin  v.  Gaunt,  4  Oregon 
92  Cal.  47;  Hahn  v.  Kelly,  34  Cal.  391,  305;  Nothcut  v,  Lemery,  8  Oregon  316. 
which,  though  supporting  the  text,  has  Pennsylvania.  — Gordon's  Appeal,  93 
been  overruled  in  its  broad  applica-  Pa.  St.  361. 
tion.  South   Carolina,  —  Martin  v.   Bowie, 

Colorado.  — Atchison,  etc.,  R.  Co.  v,  37  S.  Car.   102;  Turner  v.  Malone,  24 

Nicholls,  8  Colo.  189;  Clayton  v.  Clay-  S.  Car.  401. 

ton,  4  Colo.  416.  Tennessee,  —  Pope  v,  Harrison,  16  Lea 

Connecticut,  —  Morey    v,    Hoyt,     62  (Tenn.)  82. 

Conn.  554.  Texas,  —  Stewart    v,   Anderson,    70 

Georgia.  — Head  v.  Bridges,  67  Ga.  Tex.  588;  Kramer  v.  Breedlove,  (Tex. 

238;  Hobby  V.  Bunch,  83  Ga.  13.  1887)  3  S.  W.  Rep.   561;  Treadway  v, 

Illinois.  —  Senichka  v,  Lowe,  74  111.  Eastbum,  57  Tex.  209;  Lyne'^y.  Sanford, 

274;  Bcnefield  v,  Albert,   132  111.  671;  82  Tex.  58;  Bohl  v.  Brown,  2  Tex.  App. 

Goudy  V,  Hall,  30  111.  109;  Whitney  v.  Civ.  Cas.,  §  538;  Wright  v.  Cullers,  2 

Porter,  23  111.  445;   Osgood  v.  Black-  Tex.  App.  Civ.  Cas.,  §751;  Fitzhugh 

more,  59  111.  261 ;  Swearengen  v,  Gulick,  v.  Custer,  4  Tex.  391 ;  Parker  v.  Spen- 

67  111.  208.  cer,  61  Tex.   155;    Paul  v.   Willis,  69 

Indiana,  — Pressley  v,  Harrison,  102  Tex.  261;  Martin  v.  Cobb,  77  Tex.  544; 

Ind.   23;    White  County  v,  Gwin,  136  Murchison  z/.  White,  54  Tex.  78;  With- 

Ind.    562;     Thompson    v,    McCorkle,  ers  v.  Patterson.  27  Tex.  491. 

136  Ind.  484.  Vermont, — Atkinson    v,    Allen,    12 

Iowa.  — Seely    v.     Reid,    3    Greene  Vt.  619;  Ingals  v.  Brooks,  29  Vt.  401. 

(Iowa)  374.  Virginia.  —  Dillard  v.  Central    Vir- 

Kansas, — Matter  of   Dill,   32   Kan.  ginia  Iron  Co.,   82  Va.  734;  Wade  v, 

691;    Pray   v.   Jenkins,   47   Kan.    599,  Hancock,  76  Va.  620. 

citing  Mastin  v.  Gray,  10  Kan.  458.  West   Virginia.  —  Fowler  v.    Lewis, 

Massachusetts.  — Martin  v.   Com.,    I  36  W.  Va.  112. 

Mass.  359;    Peters  v.  Peters,  8  Cush.  Wisconsin. — Matter  of  Booth,  3  Wis. 

(Mass.)  543;  Jochumsen  v.  Suffolk  Sav.  157;    Falkner  v.   Guild,    10  Wis.  563; 

Bank,  3  Allen  (Mass.)  87;  Mercier  v.  Blodgett  v.  Hitt,  29  Wis.  169;  Ely  v, 

Chace,  9  Allen  (Mass.)  242.  Tallman,  14  Wis.  28. 

Michigan,  —  Greenvault  v.  Farmers',  2.  Galpin  v.  Page,  18  Wall.  (U.  S.)  366, 
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the  whole  record  being  taken  together  for  this  purpose.* 

c.  Courts  of  General  Jurisdiction  Exercising  Special 

Power.  — Where  a  special  limited  jurisdiction,  distinct  and  not 
embraced  in  the  general  jurisdiction  —  some  extraordinary  power 
not  exercised  according  to  the  course  of  the  common  law  —  is 
conferred  by  legislation  upon  any  tribunal,  its  power  to  act  must 
appear  upon  the  face  of  the  proceedings.* 

2.  Courts  of  Inferior  Jurisdiction.  —  No  presumption  is  indulged 
in  favor  of  the  jurisdiction  of  inferior  courts  exercising  special 
statutory  powers  not  according  to  the  course  of  the  common  law, 
but  their  records  must  affirmatively  show  the  facts  which  confer 
jurisdiction.' 

1.  Lusk  V.  Perkins,  48  Ark.  238;  Bell    gorx  298;  Northcut  v.  Lemery,  8  Ore- 
V.  Brinkmann,   123  Mo.  271;  Rumfelt    gon  316. 

V,  O'Brien,  57  Mo.  569;  Cloud  z^.  Pierce  Texas. — Williams  v.  Ball,  52  Tex.  603. 

City,  86  Mo.  357;  Mayfield  v.  Bennett,  Virginia. — Pulaski  County  v.  Stuart, 

48  Iowa  194,  holding  that  if  the  record  28  Gratt.  (Va.)  874. 

showed  only  service  by  publication,  a  United  States,  —  Thatcher  v,  Powell, 

recital  in  the  judgment  that  notice  had  6  Wheat.  (U.  S.)  119. 

been  served  upon  the  defendant  would  See  supra^  V.  2.  Distinction  Between 

be  regarded  as  meaning  the  service  of  Courts  of  General  and  Inferior  JurisdiC' 

process  by  publication,  and  the  judg-  tion. 

ment  would  be  in  rem  only,  and  not  On  the  other  hand,  it  is  held  that  a 
against  the  person.  judgment  is  not  void  if  the  subject- 
Simple  Eztraets  from  the  Baoord  are  not  matter  of  the  suit  is  one  of  the  class 
to  be  taken  for  the  purpose  of  showing  over  which  the  court  has  jurisdiction, 
the  want  of  jurisdiction,  but  the  whole  though  not  all  statutory  requirements 
record  must  be  introduced.  Howard  are  complied  with.  Jackson  v.  Smith, 
V.  Thornton,  50  Mo.  291.  120  Ind.  520.     See  also  Diehl  v.  Page, 

2.  Alabama.  — Foster  v,  Glazener,  27  3  N.  J.  Eq.  143;  Maxwell  v.  Pittenger, 
Ala.  391;  Gunn  z*.  Howell,  27  Ala.  663.  3  N.  J.  Eq.  156. 

California,  —  Hahn  v.  Kelly,  34  Cal.  Special  Juriidiotion  Conflded  to  a  Judge. 

391.  —  Although    the    judge   may    preside 

Illinois.  —  Haywood    v.    Collins,   60  over  a  court  of  general  jurisdiction,  he 

111.  328;  Joiner  v.  Drainage  Com'rs,  17  must  strictly  pursue  the  special  juris- 

111.  App.  607;  Gibbon  v.  Bryan,  3  111.  diction,  and  the  facts  which  justify  its 

App.  298;  Burns  v.  Nash,  23  111.  App.  exercise  must  appear  upon  the  face  of 

552.  the  warrant  issued  thereunder.      Mc- 

Maryland.  — Boarman  v.  Patterson,  Coy  v.  Zane,  65  Mo.  11. 

I  Gill  (Md.)  372;  Rise  wick  v.  Davis,  19  Distinotion  Between  Jndioial  and  Kinii- 
Md.  91;  Bend  ?/.  Susquehanna  Bridge,  terial  Aeti.  —  In  Pulaski  County  v. 
etc.,  Co.,  6  Har.  &  J.  (Md.)  130;  Mears  Stuart,  28  Gratt.  (Va.)  874,  a  distinc- 
z\  Adreon,  31  Md.  232.  tion  is  drawn  between  ministerial  and 

Mississippi.  —  Root  v.   McFerrin,  37  judicial  acts,  recognizing  a  like  distinc- 

Miss.  I.  tion    made    in    Dinwiddle    County  v. 

Missouri.  — Sedaliaz/.  Missouri,  etc.,  Stuart,  28  Gratt.  (Va.)  530,  and  Ballard 

R.  Co.,  17  Mo.  App.  105;  Werz  v.  Werz,  v.  Thomas,  19  Gratt.  (Va.)  14.     See  also 

II  Mo.  App.  26.  Chesterfield  County  v.  Hall,  80  Va.  322. 
A^ew  Hampshire.  —  Morse  v.  Presby,  3.  Alabama.  —  Commissioner's  Ct.  v. 

25  N.   H.   299;  Eaton  v.  Badger,  33  N.  Thompson,  18  Ala.  694;  Bates  v.  Plant- 

H.  228.  ers',  etc..  Bank,  8  Port.  (Ala.)  99;  Lev- 

New    York. — Foot  v.   Stevens,    17  ert  v.   Planters',  etc..    Bank,   8   Port. 

Wend.  (N.  Y.)  488,  distinguishing  Den-  (Ala.)   104;    Lister  v.  Vivian.  8   Port, 

ning  V.  Corwin,  11  Wend.  (N.  Y.)  647.  (Ala.)  375;  Taliferro  v.  Bassett,  3  Ala. 

Ohio. — Adams  v.  Jeflfries,   12  Ohio  670;    Owen   v.   Jordan,   27    Ala.   608; 

272.  Nowlin  V.  McCalley,  31  Ala.  678. 

Oregon.  —  Johns  v.  Marion  County,  4  Arkansas,  —  McClure  v.  Hill,  36  Ark. 

Oregon  46;  Odcll  v.  Campbell,  9  Ore-  268. 
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3.  Pleading  Jnrisdiotional  Facts —  Same  Distinotions.  —  A  decla- 
ration or  complaint  in  a  court  of  general  jurisdiction  need  not 
bring  the  case  within  the  jurisdiction  of  the  court  or  allege  facts 
showing  jurisdiction  of  such  a  court  rendering  a  judgment  pleaded, 

California, —  Keybers    v.     McCom-  State  v.  Metzger,  26  Mo.  65;    Hansber- 

ber,  67  Cal.  395;   JoUey  v,  Foltz,  34  ger    v.   Pacific   R.   Co.,  43    Mo.    196; 

Cal.  321;    King  v,  Randlett,  33   Cal.  Schell  v,  Leland,  45  Mo.  289;  Iba  v. 

318;  Swain  v.  Chase,  12  Cal.  285;  Van  Hannibal,  etc.,   R.  Co.,   45   Mo.   469; 

Kiten  V,  Jilson,  6  Cal.  19;  Whitwell  v.  State  v.  St.   Louis,   i   Mo.  App.   503; 

Barbier,  7  Cal.  54;    Hahn  v,  Kelly,  34  Cunningham  v.  Pacific  R.  Co.,  61  Mo. 

Cal.  409;    Doll  V,  Feller,  16  Cal.  432;  33;   Gibson  v,  Vaughan,  61  Mo.  418; 

Lowe  V,  Alexander,  15  Cal.  296.  Haggard  v.  Atlantic,  etc.,   R.  Co.,  63 

Connecticut, — Sears     v.     Terry,    26  Mo.  302;    Rohland  v,  St.   Louis,  etc.. 

Conn.  282.  R.  Co.,  89  Mo.  180. 

Delaware.  —  Carey     ».      Russel,     2  Montana.  —  Deer    Lodge  County  v. 

Harr.  (Del.)  280.  At,  3  Mont.  171. 

Florida.  —  McGehee    v.  Wilkins,   31  New  Hampshire.  —  Eastern  R.  Co.  v. 

Fla.  83;  Hays  «f.  McNealy,  i6Fla. 409;  Concord,  etc.,   R.  Co.,  47  N.   H.  iii; 

Donald     v.    McKinnon,    17     Fla.    746;  Manning    v.   Cogan,   49    N.    H,    338; 

Jacksonville  v.  L'Engle,  20  Fla.  344;  Goulding  v.  Clark,  34  N.  H.  148. 

Epping  z'.  Robinson,  21  Fla.  36.  New  Jersey,  —  State  v.  Van  Geison, 

Georgia.  —  Gray  v.   McNeal,   12  Ga.  15   N.  J.  L.  339;    New-Jersey  R.,  etc.. 

424;  Perkins  v.  Attaway,  14  Ga.  27.  Co.  v.  Suydam,  17  N.  J.  L.  25;    State 

Illinois.  —  Kenney  v,  Greer,   13  111.  v.  Williamstown,  etc.,  Turnpike  Co., 

441;    Dowling  V.  Stewart,   4  111.   193;  24  N.  J.  L.  547;    State  v.  Van  Winkle. 

Trader  v.  McKee,  2  111.  558;  Wells  v.  25  N.  J.  L.  73;  Bergen  Turnpike  Co.  v. 

Mason,  5  111.  84;   Galena,  etc.,  R.  Co.  State,  25  N.  J.  L.  554;  Stale  v.  Lord,  26 

V.  Pound,  22  111.  399;    White  v.  Prim,  N.  J.  L.  140;  Nixon  v.  Ruple,  30  N.  J. 

36  111.  416;  Shufeldt  V.  Buckley,  45  III.  L.  58;  State  v.  Jersey  City,  36  N.  J.  L. 

223;  Spooner  V.  Warner,  2  III.  App.  240.  188;    State  v.  Union,  32  N.  J.  L.  343; 

Indiana.  —  Smith  v.  Clausmeier,  136  Hopper  v.  Chamberlain,  34  N.  J.  L. 

Ind.  115;  Jolly  V.  Ghering,  40  Ind.  139;  220;    Perrine  v,  Farr,  22  N.  J.  L.  356; 

Nicholson    v.  Stephens,  47   Ind.    186;  Snediker  v.  Quick,  13  N.  J.  L.  306. 

Wilkinson  V.  Moore,  79  Ind.  400;  New-  New     York. — Jones     v.     Reed,     I 

man  v.  Manning,  89  Ind.  422.  Johns.    Cas.    (N.   Y.)    20;    Brown    v, 

Iowa.  —  Mills  County  v.  Hamaker,  Cady,  19  Wend.  (N.  Y.)  477;    Frees  v, 

II   Iowa  206;    State  v.  Waterman,  79  Ford,  6  N.  Y.  176;  Mills  v.  Martin,  19 

Iowa  360;    Rowan  v.  Lamb,  4  Greene  Johns.  (N.  Y.)  33. 

(Iowa)  468;    Goodrich    v.    Brown,    30  North  Carolina.  —  State  r.  Magness, 

Iowa  291;  Tiffany  v.  Glover,  3  Greene  4  Ired.  L.  (N.  Car.)  217. 

(Iowa)  387;    Cooper  v,  Sunderland,   3  Ohio.  —  Edmiston    v.    Edmiston,    2 

Iowa  114;  Morrow  v.  Weed,  4  Iowa  77.  Ohio  251. 

Maryland.  —  Fahey  v.  Mottu,  67  Md.  Oregon.  —  State  v.  Officer,  4  Oregon 

250.  183;  Thompson  z;.  Multnomah  County, 

Michigan.  —  Goodrich  v.  Burdick,  26  2  Oregon  35 ;  Johns  v.  Marion  County, 

Mich.  39;   Piatt  V.  Stewart,  10  Mich.  4  Oregon  46;  Dick  v.  Wilson,  10  Ore- 

260:    Chandler  v.   Nash,  5  Mich.  409;  gon  490. 

Gadsby  v.  Stimer,  70  Mich.  260;  Deni-  Tennessee,  —  Hopper     v.    Fisher,     2 

son  V.  Smith,   33  Mich.  155;    Rash  v.  Head  (Tenn.)  253;    Brien  v.   Hart,   6 

Whitney,  4  Mich.  495 ;  Weight  i^.  War-  Humph.    (Tenn.)     131;     Kilcrease    v, 

ner,  i  Dougl.  (Mich.)  384;  Saunders  v.  Blythe,  6  Humph.  (Tenn.)  378. 

Tioga  Mfg.  Co.,  27  Mich.  520.  Texas.  —  Bohl     v.    Brown,    2    Tex. 

Minnesota.  —  Ullman      v.     Lion,     8  App.    Civ.    Cas.,    §    539;    Walker    v, 

Minn.  381.  Myers,  36  Tex.  203  [citing  Horan  v, 

Mississippi. — Saffarans  ».  Terry,  12  Wahrenbcrger,   9  Tex.   313;    Mitchell 

Smed.  &  M.  (Miss.)  690;  Byrd  v.  State,  v.  Runkle,  25  Tex.  Supp.  136;  Easley  v. 

I  How.  (Miss.)  163.  McClinton,   33   Tex.   288;    Withers  v, 

Missouri.  —  Wise  v,  Loring,  54  Mo.  Patterson,  27  Tex.  491]. 

App.  258;    McCloon  V.  Beattie,  46  Mo.  Utah,  —  Matter  of  Wiseman,  i  Utah 

391;    Edmonson  v.   Kite,  43  Mo.   176;  39. 
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courts  of  this  character  having  cognizance  of  all  causes  not  shown 
to  be  within  the  exclusive  jurisdiction  of  other  courts;  ^  but  it  is 
otherwise  when  the  proceeding  is  in  an  inferior  court  of  limited 
jurisdiction.^ 

FMts  to  Be  ATomd.  —  Where  the  gist  of  an  action  or  defense 
depends  upon  the  proceedings  of  an  inferior  court  of  limited  juris- 
diction, it  is  not  sufficient  to  aver  generally  that  sucli  court  had 
jurisdiction,  but  such  facts  must  be  averred  and  set  forth  as  will 
show  upon  the  record  that  jurisdiction  existed,'  except  where  by 
statute  it  is  sufficient  to  aver  jurisdiction  generally  or  that  the 
judgment  was  duly  rendered.* 

Vermont,  —  Hewes   v.   Andover,    i6  Maihis,  37  Ind.  306;    Hyatt  v.  Coch- 

Vt.  510.  ran,  6c>  Ind.  436;   She  waiter  v.  Berg- 

Virginia,  — Western  Union  Tel.  Co.  man,  123  Ind.  157;    Chapell  v.  Shuee, 

V,  Bright,  90  Va.  778.  117  Ind.  485. 

West  Virginia,  —  Mayer  v.  Adams,  Kansas.  —  Bohart  v.  Republic  Invest. 

27  W.  Va.  245.  Co.,  49  Kan.  94;    Butcher  v.  Browns- 

Wisconsin,  —  Crawford    County     v.  ville  bank,  2  Kan.  76. 

Le  Clerc,  4  Chand.  (Wis.)  56.  New  Hampshire,  —  Flanders   v,  At- 

UniUd  States.  —  Gal  pin  v.  Page,   18  kinson,  18  N.  H.  167. 

Wall.  (U.  S.)  350;  U.  S.  Bank  v.  Moss,  Pennsylvania.  —  Grier's    Appeal,    25 

6  How.  (U.  S.)  31;  Kemp  v,  Kennedy,  Pa.  St.  352. 

Pet.  (C.  C.)  30,  5  Cranch  (U.  S.)  173.  New     York.  —  Spencer     v,     Rogers 

This  statement  of  the  general  rule  Locomotive,  etc.,  Works,  8  Bosw.  (N. 

should  also  be  considered  in  connection  Y.)  612;  Wheeler  v,  Raymond,  8  Cow. 

wirti  the  section  supra^  V.  2.  Distinction  (N.  Y.)  314. 

Betiueen  Courts  of  General  and  Inferior  2,  Doll  v.  Feller,  i6  Cal.  432;  Lowe 

Jurisdiction.  v.  Alexander,  15  Cal.  296;  Learned  v. 

In  an  early  case  in  Mississippi  it  was  Tritch,  6  Colo.  433;  Haggard  v.  Atlan- 

indicated   that   the  rule  re<}uiring  the  tic,  etc.,  R.  Co.,  63  Mo.  302;  Judge  v, 

record  of  courts  of  special  jurisdiction  Hall,  5  Lans.  (N.  Y.)  69;  Frees  v.  Ford, 

to  contain  the  facts  which  show  the  6  N.  Y.  176;  Hill  v.  Pride,  4  Csdl.  (Va.) 

jurisdiction   applies  only  to  the  sub-  107;  Coningsby's  Case,  9  Mod.  95. 

ject-matter,  and  not  to  the  jurisdiction  Everything  which   the  statute   pre- 

of  the    person.    Cason    v.   Cason,   31  scribes  must  be  alleged.     In  re  Grove 

Miss.  578.     But  this  distinction   does  St.,  61  Cal.  453;  People  v.  Spencer,  55 

not  seem  to  have  been  recognized  in  N.  Y.  i;  Avery  v,  Hope,  78  N.  Y.  609; 

other  cases.     Gray  v.  McNeal,  12  Ga.  People  v.  Smith,  55  N.  Y.  135;  Wells- 

424;    Denison  v.  Smith,  33  Mich.  155;  borough  v.  New  York,  etc.,  R.  Co.,  76 

Fahey  v,  Mottu,  67  Md.  250,  and  see  N.   Y.   182;    Solon    v,   Williamsburgh 

cases  cited  «renerally  in  this  note.  Sav.    Bank,   114  N.  Y.   122;    Craig  v. 

How  Mad*  to  Appear.  —  The  jurisdic-  Andes,  93  N.  Y.  405. 
tion  may  appear  in  any  part  of  the  rec-  When  a  judicial  tribunal  has  not 
ord,  Galena,  etc.,  R.  Co.  v.  Pound,  22  general  jurisdiction  of  the  subject-mat- 
111.  414:  and  there  is  no  particular  ter,  but  may  exercise  it  under  a  par- 
form  in  which  it  should  be  made  to  ap-  ticular  state  of  facts,  those  facts  must 
pear.  Rowan  v.  Lamb,  4  , Greene  be  specially  pleaded  and  established. 
(Iowa)  475.  Bumstead  v.  Read,  31   Barb.  (N.  Y.) 

1.  California,  —  Doll    v.    Feller,    16  661 ;    Stone  v.  Miller,  62   Barb.  (N.  Y.) 

Cal.  432;    Campe  v.  Lassen,  67  Cal.  430. 

139*  8.  Wells  V.  Mason,  5  111.  89;   Clark 

Indiana,  —  Bass  Foundry,  etc..  Works  v.  Norton,  6  Minn.  412;  Sears  v.  Terry, 

V,  Parke  County,  115  Ind.  240;  Kinna-  26  Conn.  282;  Barrett  v.  Crane,  16  Vt. 

man  v.  Kinnaman,  71  Ind.  417;  Han-  246;    Ford  v.  Babcock,  i  Den.  (N.  Y.) 

cock  County   v.  Leggett,  115  Ind.  547;  158;    Turner  v.    Roby.   3   N.    Y.   193; 

Brownfield    v.    Weicht,    9    Ind.    394;  Van  Etten  v.  Hurst,  6  Hill  (N.  Y.)  311. 

Ragan  v.  Haynes,  10  Ind.  348;   God-  4.  See  article  Judgments,  vol.  11,  p. 

frey   v.  Godfrey,   17  Ind.  6;    Loeb  v.  796. 
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Z.  Objectiohsto  JiTBiaDiGTiOH— 1.  Effect  of  Want  of  Jurifldiotion 
in  General  —  Abatemant.  —  A  writ  which  is  insufficient  to  confer 
jurisdiction  may  be  abated.* 

Judgments  Absolutely  Void.  —  It  is  an  elementary  principle,  recog- 
nized in  all  the  cases,  that  to  give  binding  effect  to  a  judgment  of 
any  court,  whether  of  general  or  limited  jurisdiction,  it  is  essen- 
tial that  the  court  should  have  jurisdiction  of  the  person  as  well  as 
of  the  subject-matter,  and  that  a  judgment  which  appears  upon 
the  face  of  the  record  to  have  been  rendered  without  jurisdiction 
of  the  subject-matter  or  of  the  person,  or  which  may  be  shown 
to  have  been  so  rendered  in  cases  where  evidence  upon  the  ques- 
tion is  admissible,  is  absolutely  void,  no  matter  in  what  proceed- 
ing or  in  what  action  it  may  thereafter  be  set  up  or  relied  upon.* 

1.  Mansur  v.  Coffin,  54  Me.  314.  Indiana.  —  Bliss  v,  Wilson,  4  Blackf, 

So,  if  a  writ  issues  from  a  court  hav-  find.)  169;    Smith  v,  Myers,  5  Blackf. 

ing  no  authority  to  issue  it,  it  is  void  (Ind.)  223;    Wort  v,  Finley,  8  Blackf. 

and  will  be  abated,  and  the  appearance  (Ind.)  335;  Horner  v.  Doe,  i  Ind.  130; 

and  answer  of  the  party  cannot  confer  Mitchell  v.  Gray,  18  Ind.   123;    Bryan 

jurisdiction.     Osgood  v,  Thurston,  23  v.  Blythe,  4  Blackf.  (Ind.)  250;  Babbitt 

Pick.  (Mass.)  no.     See  also  Ingalls  v.  v.  Doe,  4  Ind.  355. 

Richardson,  3  Met.  (Mass.)  340.  Iowa,  —  Seely     ».    Reid,    3    Greene 

S.  Alabama,  —  McCurry   v.   Hooper,  (Iowa)   374;    Clark  v.   Little,  41   Iowa 

12  Ala.  823;  Eslava  v.  Lepretre,  21  Ala.  497;  Reed  v.  Wright,  2  Greene  (Iowa) 

504;  Lamar  v.  Commissioner's  Ct.,  21  15;  Melhop  v.  Doane,  31  Iowa  397;  Kline 

Ala.  772.  V.  Kline,   57  Iowa  386;    Scott  v,  Bab- 

Arkansas.  —  Grimmett  v.  Askew,  48  cock,  3  Greene  (Iowa)  133;  Osborn  v. 

Ark.  151;  Jordan  v.  Jennings,  7  Ark.  Cloud,  23  Iowa  104. 

95;     Borden    v.    Stale,    ii    Ark.   519;  Kansas,  —  Hargis  v.  Morse,  7  Kan. 

Hall  V.  Fowlks,  8  Ark.  176;  Ex p.  Pile,  415;    Butcher  v,  Brownsville  Bank,  2 

9  Ark.  337;    Danley  v.  Rector,  10  Ark.  Kan.  70;    Matter  of  Dill,  32  Kan.  691; 

225;    McLain  v,  Taylor,   9  Ark.   362;  Looney  v.  Reeves,  5  Kan.  App.  279. 

Pelhaoi  z/.  Page,  6  Ark.  148;  McKnight  Kentucky, — Shaefer  v.  Gates,  2   B. 

V,  Smith,  5  Ark.  409.  Mon.  (Ky.)  453. 

California,  —  Ex  p.   Hoi  lis,   59  Cal.  Louisiana.  —  Edwards    v,   Edwards, 

407;    People  V,   O'Neil,   47   Cal.    no;  21  La.  Ann.  611. 

Hahn  v,  Kelly,  34  Cal.  391;  Fraser  v,  Maine.  —  Lovejoy  v,  Albee,  33  Me. 

Freelon,  53  Cal.  644;  Gray  v,  Hawes,  414. 

8  Cal.  562;  McMinn  v.  Whelan,  27  Cal.  Maryland,  —  Dorsey    v,    Garey,    30 

300;  Whitwell  V.  Barbier,  7  Cal.  54.  Md.  489;  Cockey  v.  Cole,  28  Md.  276; 

Colorado. — Clayton     v.    Clayton,    4  Clark  ».  Bryan,  16  Md.  171 ;  Baltimore 

Colo.  410.  V,  Porter,  18  Md.  284. 

Connecticut.  —  Holcomb  v.  Phelps,  16  Michigan.  —  Greenvault  v.  Farmers', 
Conn.  137;  Sears  v,  Terry,  26  Conn,  etc.,  Bank,  2  Dougl.  (Mich.)  498;  Clark 
280;  Grumon  v,  Raymond,  i  Conn.  44;  v.  Holmes,  i  Dougl.  (Mich.)  390;  Mont- 
Strong  V.  Strong,  8  Conn.  412;  Sears  gomery  v,  Henry,  10  Mich.  19;  Ehlers 
V.  Terry,  26  Conn.  280.  v.    Sloeckle,    37    Mich.    260  ;    Willard 

/7<?nV/tf .  ^  McGehee   v,   Wilkins,    31  v.   Fralick,    31   Mich.    431;     Clark   v. 

Fla.  83.  Holmes,  1  Dougl.  (Mich.)  390;  Buck  v, 

Georgia,  —  Towns  v.  Springer,  9  Ga.  Sherman,  2  Dougl.  (Mich.)  176;  Durfee 

130;  Beverly  v,  Burke,  9  Ga.  440.  v,  Abbott,  50  Mich.  279;    Eberstein  v, 

lUinois.  —  Dickey  zr.  Chicago,  152  lU.  Oswalt,   47    Mich.   254;     Hamilton   v. 

468;    Johnson  v.   Logan,   68   111.  313;  Rogers,  67  Mich.  135;  Perkins  v.  Per- 

McCartney    v.    Osburn,    118   III.   403;  kins,  16  Mich.  162;   Jewett  v.  Morris, 

Munroe  v.  People,  102  111.  406;  Miller  41   Mich.   689;    Noyes  v,    Hillier,    65 

V,  Handy,  40  111.  448;  Huls  v,  Buntin,  Mich.  636;    Austin  v.  Curtis,  41  Mich. 

47  III.   396;    Bannon  v.  People,   i   111.  723. 

App.  497.  Mississippi.  —  Campbell  v.  Brown,  6 
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There  is  no  difference  of  opinion  as  to  this  general  rule,  but  the 
point  of  difficulty  is  as  to  the  manner  in  which  this  want  of  juris- 
diction must  be  made  to  appear,  especially  in  the  case  of  a  judg- 
ment of  a  domestic  court  of  general  jurisdiction,  acting  in  the 
exercise  of  its  general  powers,  when  it  comes  in  question  in  a 
collateral  action.* 

2.  Objections  in  the  Action  or  Suit  —  a.  Original  Right  and 
Duty  to  Decide. — As  a  general  rule,  the  right  and  duty  to 

How.  (Miss.)  io6,.  230;  Brown  v.  Levee  Pennsylvania.  —  Fowler  v.  Eddy,  no 

Com'rs,  50  Miss.  468;  Ex p,  Wimberly,  Pa.  St.  117. 

57  Miss.  438;    Gwin   v,    McCarroIl,    i  South  Carolina. — Turner  v.  Malone, 

Smed.  &  M.  (Miss.)  351;    Ex  p.  Hey-  24  S.  Car.  401;  James  v.  Smifh,  2  S. 

fron,  7  How.  (Miss.)  127;    Prentiss  v.  Car.  188. 

Mellen,   i    Smed.    &   M.   (Miss.)    521;  Texas.  —  Tulane  v.  McKee,  10  Tex. 

Zecharie  v.   Bowers,    i   Smed.   &    M.  335;    Glass    v.    Smith,    66  Tex.    548; 

(Miss.)  584,  3  Smed.  &  M.  (Miss.)  641;  Mitchell  v.  Runkle.  25  Tex.  Supp.  132; 

Enos  V.  Smith,  7  Smed.  &  M.  (Miss.)  Fleming  v.  Nail,  i  Tex.  250;  Horan  v. 

85;    Jenkins  v.   State,    33    Miss.   382;  Wahrenberger,  9  Tex.  313;    Foster  v. 

Foute    V.    McDonald,    27    Miss.    610;  Andrews,  4  Tex.  Civ.  App.  429;  Thoa- 

Commercial  Bank  v.  Martin,  9  Smed.  venin  v.  Rodrigues,  24  Tex.  468;  Mor- 

&  M.  (Miss.)  613.  ris  v.  Halbert,  36  Tex.   19;    Harris  v. 

Missouri.  —  Stamps  v.   Bridwell,   57  Graves,  26  Tex.  577;    Galveston,  etc.. 

Mo.  22;  Brown  v.  Woody,  64  Mo.  547;  R.  Co.  v.  McTiegue,  i  Tex.  App.  Civ. 

Fischer    v.   Siekmann,    125    Mo.    165;  Cas.,  §457;  Witt  i/.  Kaufman,  25  Tex. 

Hewitt  v.Weatherby,  57  Mo.  276;  State  Supp.  384. 

V.  St.  Louis,  I  Mo.  App.  503.  Utah.  —  Ducheneau     v.    Ireland,    5 

New  Hampshire.  —  Smith  v.  Knowl-  Utah  no. 

ton,  II  N.  H.  191;  Kittredge  v.  Emer-  Vermont. — Clark  v.  Freeman,  5  Vt. 

son,  15  N.  H.  227;  Morse  v.  Presby,  25  122;    Vaughn  z/.  Congdon,  56  Vi.  iii, 

N.  H.  299;    State  v.  Richmond,  26  N.  which  is  a  very  strong  case;  Collamer 

H.  232;    Nichols  V.  Smith.  26  N.  H.  v.  Page,  35  Vt.  387. 

300;  Gay  ».  Smith,  38  N.  H.  174;  East-  Virginia.  —  Wade    v.    Hancock,    76 

man  v.  Dearborn,  63  N.  H.  364.  Va.   620;    Dorr  v.   Rohr,  82  Va.  359; 

New    York.  —  Bloom  v.  Burdick,    i  Blanton  v.  Carroll,  86  Va.  539. 

Hill  (N.  Y.)  130;  Lange  z'.  Benedict,  73  Wisconsin,  —  Rape     v.    Heaton,    9 

N.  Y.   12;    Mills  V.  Martin,  19  Johns.  Wis.   328;    Falkner  v.  Guild,  10  Wis. 

(N.   Y.)  33;    Latham   v.    Edgerton,   9  563;    Fladland  v.   Dclaplaine,  19  Wis. 

Cow.  (N.  Y.)  227.  460. 

North      Carolina.  —  Armstrong       v.  United  States.  —  Elliott  v.  Peirsol,  i 

Harshaw,    i    Dev.     L.  (N.   Car.)  187;  Pet.  (U.  S.)  328;  Thompson  ».  Tolmie, 

Skinner    v.   Moore,    2  Dev.   &    B.    L.  2  Pet.  (U.  S.)  163;  Shriver  v.  Lynn.  2 

(N.  Car.)  138;  Burke  v.  Elliott.  4  Ired.  How.  (U.  S.)43;  Westerwelt  v.  Lewis, 

L.   (N.    Car.)   355;    Deaver   v.    Keith.  2    McLean    (U.   S.)    511;     Lincoln    v. 

5  Ired.  L.   (N.    Car.)  374;  Stallings  v.  Tower,  2  McLean  (U.  S.)  473;    Holl- 

Gully,  3  Jones  L.  (N.  Car.)  344;  Spill-  ingsworth  v.   Barbour,  4  Pet.  (U.  S.) 

man  «/.  Williams, 91  N.  Car.  483;  Stancill  466;    Shelton  t'.  Tiffin,  6  How.  (U.  S.) 

V.  Gay,  92  N.  Car.  462;  McKee  v.  Angel,  163;    Murray  v.  American  Surety  Co., 

90  N.  Car.  60;  Matter  of  Ambrose,  Phil.  70  Fed.  Rep.  341;    Moore  v.  Edgefield, 

L.  (N.  Car.)  91;  Perry  v.  Mendenhall,  32  Fed.  Rep.  498. 

4  Jones  Eq.  (N.  Car.)  157.  England.  —  Ex  p.  Kinning,  4  C.  B. 

Ohio.  —  Sheldon  v.  Newton,  3  Ohio  525,  56  E.  C.  L.  525;  Ferguson  v.  Ma- 
St.  499:  Gilliland  v.  Sellers,  2  Ohio  St.  hon,  11  Ad.  &  El.  179,  39  E.  C.  L.  38; 
223;    Dayton,  etc.,  R.  Co.  v.  Marshall,  Buchanan  v.  Rucker,  9  East  192;  Per- 
il Ohio  St.  501;    Buchanan  v.  Roy,  2  kin  v.  Proctor,  2  Wils.  383. 
Ohio  St.  251;  Spoors  v.  Coen,  44  Ohio  1.  See  infra ^  X.  4.   Conclusiveness  of 
St.  497.  Presumption  of  Jurisdiction;  and  X.  5. 

Oregon.  —  Woodward   v.    Baker,    10  Judgments  of  Sister  States  and  Foreign 

Oregon  493.  Judgments, 
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decide  questions  of  jurisdiction  rest  in  the  first  instance  in  the 
court  whose  powers  are  invoked.* 

b.  Nature  of  Plea. — A  plea  to  the  jurisdiction  is  the  first 
plea  in  the  regular  order  of  pleading  on  the  part  of  the  defendant. 
It  is  analogous  to  a  plea  in  abatement,  and  if  the  defendant  files 

1.  California,  —  Clary  v,  Hoagland,        By  the  AiBrmatioii  of  a  Doeroe  a  court 

6  Cal.  685.  of  last  resort  thereby  determines  its 

Indiana,  —  Huber   v.   Beck,   6    Ind.  own     jurisdiction.       Van      Matre     v, 

App.  47.  Sankey,  148  111.  536. 

Louisiana,  —  Brooks  v.  Montgomery.        Statutory  Froyisions  may  change  this 

23  La.  Ann.  450;    State  v.   Hudspeth,  rule  in  particular  cases.     For  example, 

38  La.  Ann.  ^7.  in  Yarborough  v.  Downes,  i  Tex.  App. 

Nruf    York.  —  King     v,     Poole,    36  Civ.  Cas.,  §  675,  it  was  held  that  the 

Barb.  (N.  Y.)  242.  jurisdiction  of  the  court  to  try  the  right 

Pennsylvania,  —  Silver  v,  Schuylkill  of  property  is  determined  by  the  court 

County,  32  Pa.  St.  356.  from    which     the    writ    of    execution 

South    Carolina. — State   v,   Scott,    i  issues.     But,    under  Rev.   Stat.   Tex., 

Bailey  L.  (S.  Car.)  294.  §  4831,  it  is  the  assessed  value  of  the 

Tennessee,  —  Kendrick    v,   M'Quary,  property    seized    by    the    officer    and 

Cooke  (Tenn.)  480.  claimed  by  the  third  party,  as  shown 

Texas.  —  Lindsey  z/.  Luckett,  20  Tex.  by   the   officer's   return,    which  deter- 

516;  Griffin  V.  Brown,  I  Tex.  App.  Civ.  mines     the    jurisdiction.       Harris    v, 

Cas.,  §  1098.  Hood,  I  Tex.  App.  Civ.  Cas.,  §  573. 

IVisconsin.  —  Matter     of     Booth,     3        Eooleoiaatioal    GonrU.  —  In    Chase   v. 

Wis.  I;    Pollard  v,  Wegener,   13  Wis.  Cheney,   58  111.   509,  it  was  held  that 

569.  the  decision  of  an  ecclesiastical  court 

See  also  supra ^  I.  I.  Definition.  upon  an  ecclesiastical  matter  as  to  its 

The  Fint  Point  Decided  by  Any  Court,  own  jurisdiction  was  conclusive  upon 

although  it  may  not  be   in  terms,   is  the  civil  courts.     Thornton,  J.,  writing 

that  the  court  has  jurisdiction,  other-  the  opinion  of  the  majority  of  the  court, 

wise  it  would  not  proceed  to  determine  said:    **  The  civil  courts  will  interfere 

the  rights  of   the   parties.      Clary    v.  with  churches  or  religious  associations 

Hoagland,  6  Cal.   688.     The   same  is  when  rights  of  property  or  civil  rights 

true  of  a  court  of  last  resort.     Van  are  involved;  but  they  will  not  revise  the 

Matre  v.  San  key,  148  111.  536.  decisions  of    such    associations    upon 

Inne  on  Pleadinga.  —  In   Burckle   v.  ecclesiastical  matters,  merely  to  ascer- 

Eckhart,  3  N.   Y.   132,  it  is  said  that  lain  their  jurisdiction."    See  also  State 

where  a  particular  matter,  essential  to  v.  Farris,  45   Mo.  185.     In   Watson  v, 

jurisdiction,  is  averred  by  one  party,  Jones.    13    Wall.    (U.    S.)    733,     Mr. 

it  may  be  admitted  or  denied  by  the  Justice     Miller    expresses    the    same 

other  party.     When  denied,  it  must  be  opinion.     Reviewing  these    decisions, 

determined  by  the  court  upon  proof.  Earl,    C,    in     Connitt     v.    Reformed 

like  any  other  question  of  fact.   It  is  the  Protestant  Dutch  Church,  54  N.  Y.  561, 

matter  of  which  the  record  and  proof  said:     "While  I  am  not  prepared  to 

are  evidence    which  is  the  ground  of  assent    fully    to    the    views  of    these 

jurisdiction.     Brown  v.  Snell,  57  N.  Y.  learned    judges,  yet  I  am  of   opinion 

302.  that  in  all  cases  of  doubt,  when  there 

When  there  is  no  issue,  under  the  is  not  clearly  an  absence  of  jurisdic- 

pleadings,  which  involves  the  question  tion,    the  decisions  of  church   judica- 

of  the  jurisdiction  of  the  court,  that  tories  as  to  their  own  jurisdiction  in 

question   ought   not  to  be  left  to  the  ecclesiastical    matters    should   receive 

jury.     As   the    pleadings  stand,    the  great    weight."      See  also  Watson    v, 

verdict  would  operate  as  a  complete  Avery,  2  Bush  (Ky.)  332. 
bar  to  any.  subsequent  action  by  the        On  Appeal,  the   facts   not  appearing, 

plaintiff;     whereas,    if,    upon    proper  the  action  of  the  court  in  determining 

pleadings,  the  finding  against  him  was  a  jurisdictional  question  will   not   be 

the  result  of  want  of  jurisdiction,  he  inquired  into  or  disturbed.     Graves  v, 

would  still  have  his  right  of  action   in  Bonham  First  Nat.  Bank,  77  Tex.  555; 

another  court.      Fairbanks  v.   Wood-  Gouhenan  v.  Anderson,  20  Tex.  459; 

house,  6  Cal.  433.  Chrisman    v.  Graham,   51    Tex.  454; 
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any  other  plea,  like  the  general  issue,  it  is  waived,  as  a  plea  of 
the  general  issue  confesses  jurisdiction.* 

Avermontfe  —  Oertotnty.  —  It  is  a  rule  of  pleading  that  a  plea  to  the 
jurisdiction  of  a  court  of  general  jurisdiction  must  aver  facts 
showing  the  absence  of  jurisdiction,  and  must  be  certain  in  every 
particular.  In  other  words,  the  defendant  must,  by  his  plea, 
show  that  the  court  has  no  jurisdiction  in  any  event.* 

r.  Jurisdiction  of  the   Person — Manner  of  Raising 

Objection.  —  A  general  appearance  confers  jurisdiction  of  the 
person,^  and  if  the  defendant  would  object  to  the  jurisdiction  of 

Griffin   V,   Brown,   i   Tex.   App.   Civ.  rencc  v.  Smith,  5  Mass.  362;    Rea  v. 

Gas.,  §  1098;  Knox  County  Mut.  Ins.  Hayden,  3  Mass.  24];  Rhode  Island  v. 

Co.  V.  Bowersox,  6  Ohio  Cir.  Ct.  Rep.  Massachusetts,  12  Pet.  (U.  S.)  718. 

^75;  Riggins  v.  O'Brien,  34  Mo.  App.  Jurisdiction  of  tht  Person.  —  A  plea 

613;  Wright  V,  U.  S.,  158  U.  S.  232.  to  the  jurisdiction  of  the  person  need 

1.  Lyman   v.    Central    Vermont    R.  not  show  a  court  which  has  jurisdic- 

Co.,  59  Vt.  167,  ri'/i'M^  Gould's  PI.,  c.  5,  tion.     Midland  Pac.  R.  Co.  v,  McDer- 

S  13;  c.  2,  §  37.     See  also  Waterman  mid,  91  111.  170. 

V,  Tuttle,  18  111.  292;  Camden  Rolling  But  the  rule  requiring  a  plea  to  give 

Mill  Co.  tf.  Swede  Iron  Co.,  32  N.  J.  L.  a  better  writ  is  applied  where  the  juris- 

16.  diction  is  to  the  person  in  cases  where 

Pniy«r»  —  A  plea  to  the  jurisdiction  the  objection  is  based  upon  the  place 

concludes  with  the  prayer  "  whether  of  bringing  suit,  dependent  upon  resi- 

the  court  will  or  ought  to  take  further  dence  of  the  parties.  Lester  v.  Stevens, 

cognizance  of  the  plea  aforesaid,"  and  29  111.  155;    McKie  v.  Echols,  i  Tex. 

in   that  respect  it  differs  from  those  App.  Civ.  Cas.,  §  1282;  Dunlap  v.  Tur- 

which  are,  strictly  speaking,  pleas  in  ner,  64  111.  47;   Jones  v,  Winchester, 

abatement  for  matters  existing  at  the  6  N.  H.  497. 

time  of  the  action  brought.  Mosely  v.  A  plea  to  the  jurisdiction  that  the  de- 
Hunter,  3  Ired.  L.  (M.  Car.)  543;  fendant  was  an  inhabitant  of  a  county 
Hortons  ».  Townes,  6  Leigh  (Va.)  47;  other  than  the  one  in  which  the  suit 
State  V,  Scott,  t  Bailey  L.  (S.  Car.)  294.  was  brought,  is  bad   because  it  does 

Oath.  —  A  plea  to  the  jurisdiction  is  not  expressly  aver  that  the  defendant 

a  dilatory  plea,  and,  raising  objections  did  not  reside  in  the  county  in  which 

not  appearing  on  the  record,  should  be  the  suit  was  brought,  but  only  stated 

sworn  to.     Bass  v.  Stevens,  17  Ga.  573;  the  fact  argumentatively.     Moseley  v. 

Storm  V.  Worland,  19  Ind.  203;    Lud-  Hunter,  3  Ired.  L.  (N,  Car.)  543. 

wick  V,  Beckamire,  15  Ind.  198.  Several  Causes  of  Action.  —  A  plea  in 

ITot  by  Attorney.  —  The  plea  should  abatement  should  be  directed  only  to 

be  by  the  defendant  In  his  own  proper  the  cause  of  which  the  court  has  no 

person  and  not  by  attorney.     Hortons  jurisdiction,  because  if  several  causes 

V.  Townes,  6  Leigh  (Va.)  47.  of    action    are  stated   in  the  different 

B.  Diblee    v.   Davison,   25    111.   486;  counts  of  the  declaration,   the    court 

Moseley    v.    Hunter,   3    Ired.    L.  (N.  may  proceed  with  those  over  which  it 

Car.)  543.  has  jurisdiction.     Diblee   v.  Davison, 

VeoeMity  of  Showing  Court  of  Compe-  25  111.  486. 

tent  Xnriidietion. —  It  is  said  to  be  well  8.  Taggart   v.  Ratts,   117   Ind.    138; 

settled  in  the  courts  of  England  and  Kaw  L.  Assoc,  v.  Lemke,  40  Kan.  142; 

the  United  States  that  all  pleas  to  the  Meixell  v.   Kirkpatrick,  29  Kan.  679; 

jurisdiction  of  a  superior  court  must  Mahaney  v.  Penman,  4  Duer  (N.  Y.) 

not  only  show  such  facts  as  take  the  603}  Reed  v.  Chilson,  (Supreme  Ct.)  16 

case  out  of  the  jurisdiction,  but  also  N.  Y.  Supp.  744,  affirmed  in  142  N.  Y. 

that  there  is  some  other  court  in  which  152;  Gray  v.  Gates,  37  Wis.  614;  Ger- 

effectlve  justice  may  be  administered,  man     Mut.    Farmer    F.    Ins.    Co.    r. 

because  if  there  is  no  other  place  or  Decker,  74  Wis.   556.     See,  for  a  full 

mode  of  trial,  that  fact  alone  will  give  collection  of  cases  upon  this  subject, 

the  superior  courts  jurisdiction.     Hell-  article  Appearances,  vol.  2,  p.  639  r/ 

man  r.  Martin,  2  Ark.  163  \citing  Law-  seq, 

182  Volume  XII. 
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the  court  over  his  person,  as  for  want  of  due  service  of  process  or 
irregularity  therein,  he  must  do  so  in  litnine  by  plea  in  abatement 
where  it  is  necessary  to  plead  any  matter  of  fact  on  which  his 
objection  is  founded,  and  before  answering  to  the  merits.* 


A  CtaunlOtBHiRW,  being  regarded  ai  of  Jurisdiction  and  of  the  power  of 
a  plea  in  bar  to  the  action  itself,  pre-  the  court  toenter  final  judgment  for  the 
dudes  the  privilege  of  pleading  the  amount  ascertained  by  the  inquisition 
jurisdiction  of  the  court  over  the  per-  to  be  due.  That  decision,  however, 
son.  Heilman  v,  Martin,  2  Ark.  163;  did  not  proceed  upon  the  idea  that  the 
Dillard  v.  Noel,  2  Ark.  449;  Stevens  v.  parties  can  confer  jurisdiction  by  con- 
Harris.  99  Mich.  230;  Thompson  v.  sent,  but  that  on  judf^ment^  by  default 
Michigan  Mut.  Ben.  Assoc.,  52  Mich,  the  question  of  jurisdiction  is  not  open. 
522;Jolly«/.  Pryor,  12TCX.  Civ.  App.  149.  Where  the  case,  as  presented  by  the 

Demurrer  to  a  Bill  because  it  shows  narr,,  is  one  within  the  jurisdiction  of 
no  equity  waives  objection  to  jurisdic-  the  court,  and  judgment  by  default  for 
tion  of  the  person,  and  such  objection  want  of  plea  is  properly  entered,  its 
must  be  taken  by  plea.  Bellows  Falls  binding  force  and  effect  cannot  after- 
Bank  V.  Rutland,  etc.,  R.  Co.,  28  Vt.  wards  be  questioned  as  respects  the 
470.  power  and  jurisdiction  of  the  court  in 

SpiOlal  Appaaranoe.  —  In  order  to  ob-  declaring  that  the  plaintiff  is  entitled 

ject  to  the  want  of  jurisdiction  over  the  to  recover.     Cited  in  Cooper  v.  Roche, 

person,   the  defendant  should  appear  36  Md.  566.     See  also  Green  v.  Hamil- 

specially   for    that    purpose.    Baily  v.  ton,  16  Md.  317. 

Schrader,  34  Ind.  260;  Toledo,  etc.,  R.        1.  Brown  v,  Webber,  6  Cush.  (Mass.) 

Co.  V,  Milligan,  52  Ind.  505;   Carver  564;    Greer    v.    Young,    120  111.    184; 

V,  Shelly,  17   Kan.  474;   Beckwith   v,  Nabors  v.  Nabors,  2  Port.  (Ala.)  162; 

Douglas,   25   Kan.   232;    Harkness   v.  Hughes  z/.  Martin,  i  Ark.  455;  Western 

Hyde.  98  U.  S.  476.    See  particularly.  Union  Tel.  Co.  v.  Claymore,  2  Colo, 

in  connection  with  this  question,  artl-  32;    Cody   v,   Raynaud,    i   Colo.   272; 

cle  Appearances,  vol.  2,  p.  620  etse^.  Mix  v.  His  Creditors,  39  La.  Ann.  624; 

After  Plea  in  Abatement  on  Other  Townsendz/.  Steward,  4  Harr.  (Del.)  94; 
OfOuAde  Withdrawn.  —  It  has  been  held  Heilman  v,  Martin,  2  Ark.  163,  wherein 
that  a  plea  in  abatement  to  the  juris-  it  is  said  that  there  is  no  proposition 
diction  cannot  be  considered  after  a  better  settled  by  adjudication  and  sup- 
plea  in  abatement  has  been  interposed  ported  by  reason  and  justice  than  that 
for  a  nonjoinder  of  parties  and  there-  a  party,  bv  inverting  the  established 
after  withdrawn.  Peters  v.  Finney,  X2  order  of  pleading,  is  "  precluded  from 
Smed.  &  M.  (Miss.)  449.                        .  pleading  any  matter  prior  in  point  of 

Judgnent  by  ]>e&ult.  —  Where  a  per-  order;     citing  i  Chitty  PL  426. 
son  is  beyond  the  reach  of  the  process       BfRBOt  ef  Sostainlxig  Plea  in  Abatement, 

of  the  court,  and  is  exempt  from  the  —  When  a  plea  in  abatement  to  the 

service  of  a  civil    process    emanating  jurisdiction  of  the  court  over  the  per- 

from  that  court,  he  is  not  bound  to  ap-  son  of  the  defendant  is  sustained,  the 

pear  and  plead  privilege  in  abatement,  defendant  is  entitled  to  have  the  suit 

Turrill  V.  Walker,  4  Mich.  184,  cttiMg  abated.     Simpson  v.  East  Tennessee, 

Buchanan    v.    Rucker,    9    East    192.  etc.,  R.  Co.,  89  Tenn.  304. 
And  he  is  not  chargeable  on  his  de-        A  Xotlon  to  Quash  for  want  of  juris- 

fault,  and  a  jud^ent  on  such  default  diction  is  never  proper,  unless  the  writ 

is  erroneous.      Brown  v.  Webber,    6  and  service,  both  or  one  of  them,  show 

Cush.  (Mass.)  565;    Debs  v.  Dalton,  7  every  fact  necessary  to  establish  the 

Ind.  App.  84.    And  he  may  have  his  want  of  jurisdiction,  so  that  the  court 

remedy  by   error,   certiorari,   review,  can  see  of  itself  that  it  cannot  enter- 

audita  querela^  or  motion  to  quash  or  tain  the  cause  for  trial.     If  inquiry  is 

dismiss,  according  to  the  kind  of  action  to  be  made  and  the  parties  are  to  go  to 

and   form   of  proceeding.      Brown  v,  extraneous  proof,  a  plea  in  abatement 

Webber,  6  Cush.  (Mass.)  563.  is  the  usual  and  only  proper  mode  of 

But,  it  was  decided   in   Heffner  v,  raising  the  question,  and  a  motion  to 

Lynch,  2X  Md.  552,  that  judgment  by  quash  will  not  be  entertained.     Bishop 

default  is  conclusive  of  the  question  v,  Vose,  27  Conn.  7. 
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ObjeeUons  to.                          JURISDICTION.  In  Aetlon  or  Suit. 

Demurrer.  —  When  the  defect  appears  upon  the  face  of  the  pro- 
ceedings a  demurrer  may  be  interposed.* 

Kotion  to  Dismiii.  —  In  some  jurisdictions  the  objection  may  be 
taken  by  motion  to  dismiss  where  the  defect  is  apparent  on  the 
face  of  the  proceedings.* 

Bftiaing  Objeotioii  in  Answer.  —  Under  the  statutes  and  practice  in 
some  states  it  is  proper  to  raise  the  objection  by  pleading  the 
defect  or  omission  in  the  answer.' 

1.  Gervais  v.  Chicago,  etc.,   R.  Co.,  Houston,  Busb.  L.  (N.  Car.)  85;  Walton 

20  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  v.  Walton.  80  N.   Car.   26;    Smith    v, 

95;  Keiser  v.  Yandes,  45  Ind.  174.  Moore,  79  N.  Car.  82;  Spyer  v.  Fisher, 

Objection  Knst  Appear  on  Face  of  Plead-  37  N.  Y.  Super.  Ct.  93 ;  Bunker  v,  Langs, 

ing.  —  A  bill  is  demurrable  if  want  of  76  Hun  (N.  Y.  543;  Miln  v.  Russell,  3 

jurisdiction    appears    upon    the    face  E.  D.  Smith  (N.  Y.)  303;  Newell  v.  Gat- 

thereof,   otherwise   a    plea  is   proper,  ling,  7  Ind.  150;  Kend rick  ».  Whitfield, 

Stephenson  v.  Davis,  56  Me.  75.  20  Ga.  379. 

When  the  want  of  jurisdiction  of  the  2.  Brown  v,  Webber,  6  Cush.  (Mass.) 

person  is  apparent  on  the  face  of  the  564.     See  also  Forbes  v.  McHaffie,  32 

bill,  it  must  be  taken  advantage  of  by  Neb.  742;  Bell  v.  White  Lake  Lumber 

demurrer,  and  it  is  too  late  to  object  Co.,  21   Neb.  525;  Wells  v.  Patton,  50 

after  answer  and  on  the  final  hearing  Kan.  732;  Cohen  ?/.  Trowbridge,  6  Kan. 

on  appeal.     Kendrick  v.  Whitfield,  20  385.       Compare  Cody  v.    Raymond,    i 

Ga.  379.  Colo.  272;  Rhode  Island  v.  Massachu- 

Objection    to    jurisdiction    may    be  setts,  12  Pet.  (U.  S.)  718. 

raised  by  demurrer  where  it  appears  Kotion  to  Vacate  Order  of  Publication, 

upon  the  face  of  the  complaint  that  the  —  A  nonresident  may   move  to  vacate 

court  has  no  jurisdiction  of  the  person  an  order  of  publication  as  a  method  of 

or  subject-matter;  but  unless  want  of  objecting   to  the    jurisdiction    of    the 

jurisdiction  appears  upon  the  face  of  court  over  his  person.     Von   Hesse  7\ 

the  complaint,  the  objection  must  be  Mackaye,    55  Hun  (N.    Y.)  365.     See 

raised   by   a  motion   to  set  aside  the  also  Reed  v.  Chilsom,  142  N.  Y.  152. 

summons,  where  an  appearance  would  Where  the    Court  Has   Jnritdiction  of 

confer  jurisdiction,  or  in  cases  where  neitherthePenonnortheSnbjectJt  isheld 

an  appearance  would  not  confer  juris-  that  the  court  will  dismiss  the  suit  on 

diction  it  may  be  raised  by  answer  or  motion    seasonably  filed.       Cassity  v, 

at  the  trial,  or  upon  appeal,  or  by  the  Cota,  54  Me.  380.     See  also  article  Ap- 

court  itself.     Gurney  v.  Grand  Trunk  pearances,  vol.  2,  p.  588. 

R.  Co.,  (Supreme  Ct.)  37  N.  Y.  St.  Rep.  8.  Wells  v.  Patton,  50  Kan.  732;  Bliss 

560,  citing  Robinson  v.  Oceanic  Steam  ». 'Burnes,  McCahon  (Kan.)  91;  Bailey 

Nav.  Co.,  112  N.  Y.  316.  v.  Spoflford,  14  Hun  (N.  Y.)  86;  Wheel- 

If  the  court  is  one  of  general  juris-  ock   v,    Lee,    74    N.    Y.   495;     Gervais 

diction,  it  has  been  held  that  the  mere  v.  Chicago,  etc.,  R.   Co.,  20  Civ.  Pro. 

failure  of  the  complaint  affirmatively  to  Rep.    (N.    Y.   Supreme    Ct.)    95;    An- 

show  the  residence  of  the  plaintiff  in  heuser-Busch  Brewing  Assoc,  v.  Peter- 

the  state,  under  the  statute  conferring  son,  41  Neb.  897:  Christian  v.  Williams, 

jurisdiction  in  certain  cases  dependent  35  Mo.  App.  297;  Keiser  v.  Yandes,  45 

upon  the  residence  of  the  parties,  is  not  Ind.  174. 

demurrable.    Gervais  v.  Chicago,  etc..  If  the  question  of  jurisdiction  can  be 

R.  Co.,  20  Civ.   Pro.   Rep.  (N.  Y.  Su-  raised  by  motion  or  plea  in  abatement, 

preme  Ct.)  95.  it  should  be  so  done;  but  if  a  fraudu* 

Special  Demnrrer,  in  the  place  of  a  lent  use  of  the  process  of  the  court  has 
verified  plea,  may  reach  the  want  of  occurred,  and  its  abuse  can  only  be 
jurisdiction  over  the  defendant  when  ascertained  upon  an  answer  fully  set- 
it  appears  on  the  record.  'Bigham  v,  ting  forth  the  facts,  the  court  would 
Talbot,  51  Tex.  450;  Johnston  v.  Price,  have  ample  power  to  settle  the  ques- 
2  Tex.  App.  Civ.  Cas.,  §  756.  tion  of  jurisdiction  upon  trial  before  a 

Waiver  by  Failvre  to  Demur.  —  Boone  jury  prior  to  the  trial  of  the  other  issues 

V.  Roberts,   i  Tex.   147;    Hawkins   v.  in  the  case,  but  the  issue  as  to  jurisdic- 

Hughes,   87  N.   Car.   115;    Branch  v,  tion  must  be  first  disposed  of.    Wells 
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WaiTor.  —  Even  if  the  objection  has  been  taken  in  time,  the 
defendant  may  by  his  own  acts  deprive  himself  of  the  benefit 
thereof/  it  being  sometimes  stated  that  a  party  who  invokes  the 
jurisdiction  of  a  court  is  not  thereafter  in  a  position  to  question 
the  jurisdiction.* 

Wlion  the  OlQOOtioii  Ii  rounded  npon  the  Privilege  of  the  Defendant,  the  want 
of  proper  process  or  return,  or  any  other  circumstances  not  relat- 
ing to  the  subject-matter  of  the  suit,  the  facts  must  be  specifically 
stated.^ 

V.  Patton,  50  Kan.  736.     In  Christian  plies  for  a  continuance  for  the  purpose 

V.  Williams,  35  Mo.  App.  297,  the  an-  of    answering,     such    an    application 

swer  contained  a  plea  to  the  jurisdic-  recognizes  the  jurisdiction  of  the  court 

tion,  but  the  question  of  jurisdiction  over  the  person.     Yale  v,  Edgerton,  11 

was  disposed  of  before  proceeding  to  Minn.  271. 

trial  on  the  merits.  Continoance  of  Trial  of  Innee  on  Plea  in 

Oonstmotlonof  Btatnte.  —  In  New  York  Abatement.  —  Consent  to  a  continuance 

it  was  held  that  the  provision  of  the  of  the  trial  of  the  issues  on  a  plea  in 

code    allowing    the  objection    to    the  abatement   to  the  jurisdiction   of  the 

jurisdiction  of  the  court  over  the  person  court  over  the  person  of  the  defendant 

of  the  defendant  to  be  setup  as  a  de-  does  not  waive  the  objection.     Simpson 

fense  in  the  answer  did  not  embrace  v.   East  Tennessee,   etc.,    R.   Co.,   89 

the  objection  that  process  had  been  im-  Tenn.  304. 

properly  served,  i)ut  referred  only  to  Waiver  of  Plea  by  Kotion.  —  A  plea  to 

the  jurisdiction   of   the    court  as   the  the  jurisdiction  of  the  court  over  the 

proper  place  where  the  action  should  person  of  the  defendant  is  waived  by 

l>e  brought.     Nones  v,   Hope  Mut.  L.  motion  to  dismiss  for  want  of  jurisdic- 

Ins.  Co.,  5  How.   Pr.  (N.  Y.  Supreme  tion.     Gomer  v.  Shiner,  4  Colo.   246; 

Ct.)  96;    Hankinson  v.  Page,  19  Abb.  Simonds  v.  Parker,  i  Met.  (Mass.)  508. 

N.  Cas.  (U.  S.  Cir.  Ct.)  274.   "See  also  2.  Powell  «/.  Boon,  43  Ala.  459;  Tygh 

Wheelock  v,  Lee,  74  N.  Y.  495.  v.  Dolan,  95  Ala.  269;  Smith  v.   Den- 

1.  See,  in  general,  article  Exceptions  man,  48  Ind.  65;  Dufossat  v,  Berens, 

AND  Objections,  vol.  8,  p.  169  ei  seq,  18  La.  Ann.  340;  Thornton  v,  Leavitt, 

If  the  defendant,  after  a  motion  for  63  Me.  384;  Valentine  v.  McGrath,  52 

a  dismissal  because  the  court  has  no  Miss.   112;    Wilson  v.  Wilson,  30  Ohio 

jurisdiction  by  reason  of  the  residence  St.  365;    Glass  ».  Smith,  66  Tex.  548; 

of  parties,  or  the  place  where  the  action  Sherman  v.  Kreul,  42  Wis.  33;  Union 

is    brought,    subsequently    withdraws  Pac.  R.  Co.  v,  U.  S.,  2  Wyoming  170. 

the  motion,  and  consents  to  a  trial  on  3.  Forbes  v.  McHaffie,  32  Neb.  742; 

the   merits,   he   waives  the  objection.  Brown  v.  Goodyear,  29  Neb.  376;  Bell 

Luco  V.  Superior  Ct.,  71  Cal.  555.     See  v.  White  Lake  Lumber  Co.,  21  Neb. 

also,   to  the  same  effect,   Ludwick  v.  525;  Swartout  v.  Roddis,  5  Hill  (N.  Y.) 

Beckamire,  15  Ind.  199;  Jolly  v,  Pryor,  119,  citing  Rex  v,  Johnson,  6  East  583. 

12   Tex.   Civ.   App.    149;    Douglas  v.  A   (General    Demnrrer    assigning    for 

Baker,  79  Tex.  505;  Rice  v.  Peteet,  66  cause  the  lack  of  jurisdiction  of  thepar- 

Tex.  569.  ticular  court  over  the   subject-matter 

Plea  Before  Justice  of  the  Peaoe  Waived  does  not  raise  objections  to  the  juris- 

on  Appeal.  —  A  plea  to  the  jurisdiction  diction  of  th£  person,  the  statute    re- 

of  the  person,  filed  by  the  defendant  be-  quiring     demurrers     to    be     specific, 

fore  the  justice  of  the  peace,  is  waived  Whittaker  v,  Whittaker,  10  Lea  (Tenn.) 

by  the  failure  of  the  defendant  to  bring  93. 

it  to  the  attention  of  the  circuit  judge  on  How  Lunfflcienoy  of  Plea  Beached. — 

appeal  untilafter  the  commencement  of  To  test  the  sufficiency  of  a  plea  to  the 

the  trial  and  the  introduction  of  all  the  jurisdiction  in  equity,  the  proper  prac- 

plaintiff's  proof  and  a  part  of  the  de-  tice  is  to  set  it  down  for  hearing,  and 

fendant's  proof.     Eller  v.  Richardson,  not  to  demur.     Lester  v.  Stevens,  29 

89  Tenn.  577.  Ill     155,  wherein   the  Supreme  Court 

Applyhigfor  Continnanoe.  —  If,  after  a  treated  such  a  demurrer  as  setting  the 

special  appearance  and  motion  to  set  plea  down  for  hearing  because  it  was 

aside  the  summons,  the  defendant  ap-  so  treated  in  the  lower  court. 

185  ^    Volume  XII. 


JURISDICTION.  In  letlon  w  Salt. 

d.  Jurisdiction  OF  the  Subject-matter  — (i)  Manner  of 

Raising  Objection  Generally.  —  Appearance  having  no  effect  to 
waive  a  want  of  judicial  power,*  the  want  of  jurisdiction  of  the 
subject-matter  may  be  raised  by  demurrer  when  such  want  appears 
on  the  face  of  the  record,*  by  motion  to  dismiss,'  or  by  motion  in 
arrest,*  or  the  want  of  jurisdiction  may  be  a  ground  for  reversal 
on  appeal  or  error,"  and  the  question  may  be  raised  even  for  the 
first  time  on  appeal.*  If  the  want  of  jurisdiction  does  not 
appear  upon  the  face  of  the  record,  the  objection  should  be  taken 
by  answer'  or  plea  in  abatement.* 

444;  Knight  v.  Ferris,  6  Houst.  (Del.) 

II.  7.  JurtsdUtion  by  Consent.  J.  Jordan  f.  Dennis,  7  Met,  (Ma.5g.) 

8.  Doll  V.  Feller,  16  Cal.  432;  Davis  590;  Siriker  v.   Molt,  6  Wend.  (N.  Y.) 

V.   Wannamaker,  i  Colo.  637;  Knight  4C5;  Capron^'.  Van  Noorden,  3  Crancti 

V.  Ferris.  6  Houst.  (Del.)  283;  Grant  v.  (U.  S.)  126. 

Tarns,  7  T.   B.   Mon.  (Ky.)  ai8;  Ryan  In  9.  Criminal  CaM  it  has  been  held 

V.  Com.,  80  Va,  386.  proper  10  raise  the  objection  by  motion 

S.  Ferris    v.     Ferris,     25     Vt.     100;  for  instmction,  by  demurrer,  by  mo- 

Stoughton  V.  Mott,  13  Vt,  175;  Dillard  tion  in  arrest  of  judgment  on  general 

V.  St.   Louis,   etc.,   R.   Co.,  38  Mo.  69;  issue,    or  by  writ  of  error.     Ryan  v. 

Wildman  v.  Rider,  i%  Conn.  172;  Mc-  Com.,  80  Va.  386. 

Clure  V.   Lay,   30  Ala.   108;  Dartei  v.  6.  See  article    Exceptions  and   Ob- 

Lfegt,  28  La.  Ann.  640;  Butler  v.  Wag-  jections,  vol.  8,  p.  153. 

ner.  35  Wis.   54;  Collins  v.  Collins.  37  7.  Ragan   v.    Haynes,    10   Ind.   348; 

Pa.  St.  3S7;    Billingsly  v.  Stale,  3  Tex.  Brownfield  v.  Weicht,  9  Ind.  394- 

App.  686.  If  a  court  is  one  of  special  and  lim- 

A  PlM  in  Abfttemant  may  be  treated  as  ited  jurisdiction,  the  want  of  jurisdic- 

e.  moiian  to  dismiss.     Ferris  v.  Ferris,  lion  may  be  shown  under  the  general 

25  Vt.  TOO.  Issue.         M'Cormick    v.     MaKwell,    4 

After  the  Pleadings  An  Xada  Up,  it  is  Blackt.  (Ind.)  168;  Brown  v.  McQueen, 

Irregular  to  move  lo  dismiss  the  com-  6  Blackf.  (Ind.)  aofl;  Smith  v.  M'Cleod, 

plaint  or  bill  for  defects  apparent  upon  1  Cranch  (C.  C.)  43. 

the  face  of  them  while  the   trial  is  In  >.  When  the  want  of  jurisdiction  of  a 

progress,  except  where  there  is  a  mani-  superior  court   does  not  appear  upon 

(est  defect  of  jurisdiction  in  regard  to  the   face  of  the  plaintifl's  declaration, 

the    subject-matter     as    distinguished  such  want  of  jurisdiction  can  be  taken 

from  a  want  of  jurisdiction  in  respect  advantage  of  only  by  pleain  abatement, 

to  the   person,  or  a  statement  of  a  de-  and   if  such   plea  be  not  pleaded,  but 

feciive  cause  of  action  as  distinguished  the  defendant  pleads  in   bar,  a  judg- 

from  a  defective  siaLcmcnt  of  a  cause  ment  against  him  will  not  be  reversed 

of  action.     Mastin    v.   Marlow,  65   N.  on  a  writ  of  error;  but  it  the  plaintiff 

Car,  69s,  himself  shows  by  his  declaration  that 

AbMUiM  of  KtOHMrr  Dsfaadant  —  Ob-  the  court  had  no  jurisdiction  to  bear 
jMtlon  bj  Codefendant.  —  Where  the  and  determine  the  cause,  objection  to 
jurisdiction  of  the  court  Is  materially  the  jurisdiction  may  be  made  by  de- 
affected  by  reason  of  the  fact  that  relief  murrer,  by  motion  for  nonsuit,  by_  mo- 
ranno".  be  granted  in  the  absence  of  a  tion  in  arrest  of  judgment,  and  will  be 
defendant  who  cannot  be  reached  by  cause  of  error  for  which  the  judgment 
service  of  process,  it  is  proper  that  the  below  will  be  reversed.  Knight  i'.  Fer- 
queslian  should  be  raised  by  demurrer  ris,  6  Housi.  (Del.)  317. 
or  motion  to  dismiss  when  the  defect  Flea  Preuntlug  QuMtlon  of  QtiUt  w  Ib- 
of  jurisdiction  appears  on  the  face  of  nooenee.  —  A  plea  to  the  jurisdiction 
the  bin  and  is  raised  by  the  codefend-  should  be  overruled  when  it  presents 
ant.  Iron  Age  Pub.  Co.  v.  Western  [he  question  of  the  guilt  or  !nno- 
Union  Tel.  Co.,  83  Ala.  498.  cence  of  the  accused,  and  the  matter 

4.  Reams  v.  State,  aj  Ind.  iii;  New  can   be  shown  on  the  trial.     Salinaf. 

AlbjniF,  etc.,  R.  Co.   v.  Huff,   ig  Ind.  Cooper,  45  Kan.  is. 
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(2)  Jurisdiction  oj  Court  oj  General  Jurisdiction  in  Particular 
Case. — The  necessary  presumption  is  that  a  court  of  general 
jurisdiction  can  act  upon  the  given  case  when  nothing  appears  to 
the  contrary;  hence  a  party  wishing  to  oust  the  jurisdiction  of 
such  a  court  must  make  it  apparent  that  the  judicial  determina- 
tion of  the  case  has  been  withdrawn  from  the  court  of  general 
jurisdiction  to  some  other  tribunal.* 

L  Webb  V.  Mann,  3  Mich.  139;  iht  absence  of  them  will  justify  a  de- 
Hawkins  v.  Hughes,  67  N.  Car.  115:  murrer.  Doll  r.  Feller,  16  Cal.  432. 
Perkins  v.  Hayward,  132  Ind.  95;  Davis  When  the  want  of  jurisdiction  is  ap- 
V,  Packard,  6  Wend.  (N.  Y.)  332;  parent  upon  the  face  of  the  declaration 
Rhode  Island  v.  Massachusetts,  12  by  reason  of  the  omission  of  a  state- 
Pet.  (U.  S.)  718,  cited  in  Bolton  v,  ment  of  the  facts  requisite  Id  bring  the 
Jacks,  6  Robt.  (N.  Y.)  198.  See  also  case  within  the  cognizance  of  the  court, 
State  V.  Ridley,  114  N.  Car.  828.  it  is  said  to  be  well  settled  that  the  de- 

Xatter  to  Bo  flpaolally  Flooded.  —  In  a  fendant  may  take  advantage  of  such 
court  of  general  jurisdiction,  especially  omission  either  by  demurrer  or  by 
when  proceeding  according  to  the  motion,  at  any  tinyie  before  judgment,  to 
course  of  the  common  law,  facts  giving  dismiss  the  suit,  or  after  verdict  he  may 
jurisdiction  need  not  be  pleaded,  and  move  in  arrest  of  judgment,  or  after 
therefore  objection  to  the  jurisdiction  judgment  he  may  bring  a  writ  of  error 
cannot  be  taken  by  demurrer  or  motion  and  have  the  judgment  reversed, 
to  dismiss  when  the  facts  which  bring  Donaldson  v,  Hazen,  Hempst.  (U.  S.) 
the  particular  case  under  the  statute  425  [citing  Lanning  v,  Dolph,  4  Wash. 
are  not  pleaded.  Kinnaman  v.  Kinna-  (U.  S.)  624;  Hope  Ins.  Co.  v.  Board- 
man,  71  Ind.  417.  See  also  Bass  man,  5  Cranch  (U.  S.)  57;  Abercrombie 
Foundry,  etc.,  Worlcs  v,  Parke  County,  v,  Dupuis,  i  Cranch  (U.  S.)  343;  Jack- 
115  Ind.  240;  Loeb  v,  Mathis,  37  Ind.  son  v,  Twentyman,  2  Pet.  (U.  S.)  136]. 
306;  Hyatt  V,  Cochran,  69  Ind.  436;  In  New  York  it  has  been  held  that 
Brownfield  v,  Weicht,  9  Ind.  394;  God-  when  it  is  necessary  that  the  defendant 
frey  v.  Godfrey,  17  Ind.  6;  Hancock  be  a  resident  of  a  particular  territorial 
County  V,  Leggett,  115  Ind.  544.  district  in  order  to  enable  the  court 

Such  matter  must  be  shown  in  evi-  to  assume  jurisdiction,  the  complaint 

dence.     Loeb  v,  Mathis,  37  Ind.  306;  should  allege  the  residence,  and,  failing 

Hyatt  V,  Cochran,  69  Ind.  436;  Brown-  to  do  so,  the  defendant  may  demur  and 

field  V,  Weicht,  9  Ind.  394;  Godfrey  v.  decline  to  appear  and  answer  to  the 

Godfrey,  17  Ind.  6;  Hancock  County  v,  complaint.     Dake  z/.  Miller,  15  Hun(N. 

Leggett,  115  ind.  544.     And  it  must  be  Y.)  356;   McMahon  v,   Sherman,   (Su- 

specialiy  pleaded.      Rhode  Island  v,  preme  Ct.)  14  N.  Y.  St.  Rep.  637;  Ross 

Massachusetts,  12  Pet.  (U.  S.)  718.  v.  Konor,  (Supreme  Ct.)  17  N.  Y.  St. 

In  Pennsylvania  it  was  said  to  be  ad-  Rep.  465;  McCormick  v,  Pennsylvania 

visable  to  plead  specially  facts  which  Cent.  R.  Co.,  49  N.  Y.  306;    Patten  v, 

take  a  particular  case  out  of  the  gen-  Neal,     62      How.     Pr.    (Montgomery 

eral  jurisdiction  of  the  court.     Black  v.  County   Ct.)   158.     But  if  he  appears 

Black,  34  Pa.  St.  354.  and    answers    without    objection,    he 

Oeneral    Bonumer. — A  general  de-  waives  the  defect.     Bunker  z'.  Langs, 

murrer  on  the  ground  that  the  com-  76  Hun  (N.  Y.)  543;  Holbrook  v.  Baker, 

plaint  does  not    state   sufficient  facts  16  Hun  (N.  Y.)  176. 

will    not    reach    such    an    objection.  Hot  Availftble  under  Qenoral  Isene.  — 

Whitewater  R.  Co.  v.  Bridgett,  94  Ind.  In  delivering  the  opinion  of  the  court 

216;  Toledo,  etc.,  R.  Co.  v.  Milligan,  in  the  case  of  Mostyn  v,  Fabrigas,  i 

52  Ind.  505;   Saxton  v.  Seibcrling,  48  Cowp.  172,  Lord  Mansfield  remarked: 

Ohio  St.  554;  McKibbin  v,  Salinas,  36  **  There  is  nothing  more  clear  than  that 

S.  Car.  279;  Drake  v.  Drake,  41  Hun  if  the  court  [meaning  a  court  of  record] 

(N.  Y.)  366;    Doll   V,   Feller,    16  Cal.  has  not  a  general  jurisdiction  of  the 

432,  subject-matter,  he  must  plead  to  the 

But  when  the  court  is  one  of  special  jurisdiction,  and  cannot  take  advantage 

and  limited  jurisdiction,  the  jurisdic-  of  it  upon  the  general  issue."    Webb 

tional  facts  being  required  to  appear,  v.  Mann,  3  Mich.  141. 
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e.  Motion  to  Set  Aside  Judgment.  —  The  judgment   or 

proceeding  of  a.  court  without  jurisdiction  of  the  person  or  sub- 
ject-matter may  be  set  aside  and  vacated  on  motion,*  and  such  a 
motion  need  not  be  made  at  the  term  at  which  the  judgment  ^vas 
rendered ;  the  proceedings,  if  void,  may  be  set  aside  at  any  time.* 
And  what  is  generally  said  with  regard  to  waiving  jurisdiction  of 
the  person  only  applies  to  cases  where  the  defendant  comes  into 
court  and  acquiesces,  or  otherwise  waives  the  objection.' 

/.  Effect  OF  Failure  TO  Raise  Objection — (i)  yurtsdic- 

Hon  of  the  Subject-matter,  —  When  the  court  has  no  lawful  power 

DiBoretlon  at  Advanoed  Stage  of  Cavie.  Virginia,  —  Hooe  v.  Barber,  4  Hen. 

—  An  objection  to  the  jurisdiction  prop-  &  M.  (Va.)  439. 

erly  comes  in  the  first  instance,  and  the  Washington,  — Paxton  v,   Daniell,  i 

court  may   perhaps   refuse  to  inquire  Wash.  19. 

into  the  matter  at  an  advanced  stage  of  Wisconsin,  — Sayles     v.    Davis,    ao 

the  proceedings,  upon  the  ground  that  Wis.  302;  Mathie  v,  Mcintosh,  40  Wis. 

the  parties  by  appearing,  making  no  120. 

objection  to  the  jurisdiction,  and  pro-  United  States, — Shuford  v,  Cain,  i 
ceeding  to  contest  the  case  upon  its  Abb.  (U.  S.)  302;  Ex  p,  Crenshaw,  15 
merits,  admit  all  the  facts  necessary  Pet.  (U.  S.)  119;  Harris  v,  Hardeman, 
to  show  jurisdiction.  Patten's  Petition,  14  How.  (U.  S.)  334.  See  generally 
16  N.  H.  281,  involving  the  filing  of  a  article  Opening,  Amending,  and  Va- 
petition  in  the  Court  of  Common  gating  Judgments. 
Pleas  for  the  laying  out,  widening,  and  Sight  to  Plead  Want  of  Inrifldiction 
straightening  of  highways  within  the  After  Defiralt  Bet  Aside  for  Want  of  lurii- 
town,  upon  the  refusal  of  the  selectmen  diction.  — After  a  judgment  by  default 
of  the  town  to  perform  their  duties  in  is  set  aside  for  the  want  of  jurisdiction 
that  regard,  the  jurisdiction  of  the  of  the  person  of  the  defendant,  such  de- 
Court  of  Common  Pleas  depending  in  fendant  may  appear  and  plead  the  want 
such  cases  upon  the  refusal  of  the  of  jurisdiction  over  his  perison.  Cob- 
selectmen  to  act.  But  even  in  this  case  bey  v,  Wright,  23  Neb.  250. 
the  court  may  receive  evidence  of  the  8.  At  Subsequent  Term.  —  If  a  judg- 
want  of  jurisdiction  at  any  stage,  and  ment  is  void  for  want  of  jurisdiction,  it 
if  such  want  of  jurisdiction  is  made  to  may  be  set  aside  on  motion  at  a  subse- 
appear  the  suit  should  be  dismissed.  quent  term.     In  re  College  St.,  11  R, 

\,  Arkansas, — Baskins  «'.  Wylds,  39  1.472;    Crane  v,    Barry,   47  Ga.   476; 

Ark.  347.  Shuford   v.  Cain,  i  Abb.  (U.  S.)  302; 

Georgia,  —  Crane   v,   Barry,   47   Ga.  Weatherbee   v,   Weatherbee,   20    Wis. 

476.  500.     See  also  Cannan  v,  Reynolds,  5 

Kansas.  —  Foreman  v.  Carter,  9  Kan.  El.  &  Bl.  301,  85  E.  C.  L.  301. 

674.  Judgments   have   been   set  aside  on 

Minnesota,  —  Covert     v,    Clark,    23  motion  after  the  term  at  which  they 

Minn.    539;    Godfrey  v.  Valentine,  39  were  rendered,   when  they  were  ren- 

Minn.  336.  dered  against  defendants  after    their 

Missouri,  —  Graham  v.  Ringo,  67  Mo.  death.     Hooe  v.   Barber,  4  Hen.  &  M. 

324.  (Va.)  439;    Holmes  v.  Honie,  8  How. 

Nebraska, — Cobbey    v,   Wright,   23  Pr.  (N.  Y.  Supreme  Ct.)  384.    Or  against 

Neb.  250.  defendants  over  whom  the  court  had 

Neiv    York.  —  Holmes   v,    Honie,   8  no  jurisdiction  for  want  of  service  of 

How.    Pr.   (N.    Y.    Supreme   Ct.)  383;  process.     Baskins    v,   Wylds,  39  Ark. 

Hallett  V.  Righters,  13  How.  Pr.  (N.  Y.  347;  Franks  v,  Lockey,  45  Vt.  395;  Ex 

Supreme  Ct.)  43.  /.  Crenshaw,  15  Pet.  (U.  S.)  119;  Har- 

North  Carolina.  —  Keaton  v.  Banks,  ris  v,  Hardeman,  14  How.  (U,  S.)  334; 

10  Ired.  L.  (N.  Car.)  381;    Hervey  v.  Wood  v,   Luse,  4  McLean  (U.  S.)  254; 

Edmunds,  68  N.  Car.  243.  Hallett  v.  Righters,  13  How.  Pr.  (N.  Y. 

Rhode  Island,  — In  re  College  St.,  11  Supreme  Ct.)  43. 

R.  I.  472.  3.  Gray  v.  Hawes,  8  Cal.  568;  Reed 

Vermont,  — Franks  v.  Lockey,  45  Vt.  v,  Chilson,  142  N.  Y.   152.     Sec  infra, 

395.  X.  2,  /.  {2)  Jurisdiction  of  the  Person. 
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to  act,  by  reason  of  the  fact  that  such  power  either  is  not  con- 
ferred or  is  expressly  withheld,  with  regard  to  the  subject-matter 

of  the  suit,  the  parties  thereto  cannot  be  said  to  have  waived 
their  objection  to  this  want  of  power  because  it  is  not  made  at 
the  proper  time.  Such  an  objection  cannot  be  waived,  and  is 
fatal  at  any  stage  of  the  proceedings.* 

1.  Alabama, — Wyatt     v.    Judge,    7  Lowell,  117  Mass,  76;  Custy  v.  Lowell, 

Port.  (Ala.)  37;  Merrill  v.  Jones,  8  Port.  117  Mass.  78;  Cheshire  v,  Adams,  etc., 

(Ala.)  554;  Winn  v,  Freele,  19  Ala.  171;  Reservoir  Co.,  119  Mass.  356. 

Fields  V.  Walker,  23  Ala.  155;  Jeffries  Michigan, — Atty.-Gen.    v,    Moliter, 

V.    Harbin,    20  Ala.   387;    Benford   v.  26   Mich.   444;    Woodruff  v.    Ives,   34 

Daniels,  20  Ala.  445;  Harrison  v.  Har-  Mich.  320;  Thomson  v.  Michigan  Mut. 

rison,  20  Ala.  629;  Taliferro  «/.  Bassett,  Ben.  Assoc,  52  Mich.  522;  Farrand  «/. 

3  Ala.  670;    McClure  v.   Lay,  30  Ala.  BentJey,  6  Mich.  281;  Moore  v.  Ellis, 

208;  Little  V,  Fitts,  33  Ala.  343.  18  Mich.  77. 

California, — People    v,    0*Neil,   47  Mississippi,  —  Green  «>.  Creighton,  lo 

Cal.  109;  In  re  Grove  St.,  61  Cal.  438;  Smed.    &  M.  (Miss.)   163;    Yalabusha 

Mastick  v,  Superior  Ct.,  94  Cal.  347.  County  v,  Carbry,  3  Smed.  &  M.  (Miss.) 

Colorado. — Derry  v,    Ross,   5  Colo.  529;  Bell  z'.  TombigbeeR.  Co.,  4Smed. 

295.  &    M.    (Miss.)    549:     Buckingham    v. 

Connecticut.  —  Wildman  v.  Rider,  23  Bailey,  4  Smed.  &  M.  (Miss.)  538;  Hol- 

Conn.  172.  loman   v.    Holloman,    5   Smed.    &   M. 

Dakota, — Murry  7.'.   Burris,  6  Dak.  (Miss.)  559. 

170.  Missouri.  —  Henderson    v.    Hender- 

Florida.  —  Livingston  v,  Webster,  26  son,  55   Mo.   534;  Graves  v.  McHugh, 

Fla.  325.  58    Mo.    499;     Davis    v,    Jacksonville 

Georgia. — Crane   v,   Barry,   47   Ga.  Southeastern  Line,  126  Mo.  69;  Bray  v. 

476.  Marshall,  66  Mo.  122. 

Idaho.  —  People  v,  Du  Rell,  I  Idaho  Nebraska.  —  Brondberg   v.  Babbott, 

44;  Tootle  V.  French,  2  Idaho  745.  14  Neb.    517;    Union   Pac.    R.   Co.  v, 

Illinois,  —  Richards  v.   Lake    Shore,  Ogilvy,  18  Neb.  639, 

etc.,  R.  Co.,  124  111.  519;  Way  v.  Way,  New  Jersey,  —  School  Dist.  No.  28  v, 

64  111.  406;  Stout  V,  Cook,  41  111.  447.  Stocker,  42  N.  J.  L.  115;  Collins  v.  Kel- 

Indiana,  —  Riley  v,  Butler,  36  Ind.  ler,  58  N.  J.  L.  429. 

51;  Brownfield  v,  Welch t,  9  Ind.  395;  New    York, — Garcie   v,  Sheldon,    3 

Lane  v.  Taylor,  40  Ind.  495;  Justice  v.  Barb.  (N.  Y.)  232;  Feist  v.  Third  Ave. 

State,  17  Ind.  56;  McCoy  v. 'Able,  131  R.  Co.,  25  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 

Ind.  419.  257, 13  Misc.  Rep.  (N.  Y.)  240;  McCarty 

Iowa. — Orcutt  v,  Hanson.  71  Iowa  v.   Parker,   26    Abb.   N.   Cas.   (N.    Y. 

514;  Marquardt  v.  Thompson,  78  Iowa  Super.   Ct.)  235;    Pitt   v,   Davison,  37 

158;  Walters  v.  The  Steamboat  Molly  Barb.  (N.  Y.)97;  Delafield  v.  Illinois,  2 

Dozier,  24  Iowa  192.  Hill  (N.  Y.)  159. 

Kansas,  —  Rice  v.  State,  3  Kan.  141 ;  North      Carolina,   —  Hawkins       v. 

Foreman  v.  Carter,  9  Kan.  674.  Hughes,   87  N.   Car.   115;  Randleman 

Kentucky,  —  Fidler  v.  Hall,  2  Mete.  Mfg.   Co.   v,  Simmons,  97  N.  Car.  89; 

(Ky.)  461;    Lindsey   v.    M'Clelland,    i  Whitehurst  v.  Pettipher,  105  N.  Car.  40. 

Bibb  (Ky.)  262.  Ohio,—%\zx.^    v.     Turner,     Wright 

Louisiana.  —  Dupey  v.  Greffin,  I  Mar-  (Ohio)   21;     Thompson    v.    Steamboat 

tin  N.  S.  (La.)  200;  Greiner  v.  Thielen,  Julius  D.  Morton,  2  Ohio  St.  26;  Ham- 

6  Rob.  (La.)  365;  Dartezv.  L6g6,  28  La.  ilton  v.  Merrill,  37  Ohio  St.  684;  Evans 

Ann.  640;    Fleming  v.   Hiligsberg,  11  v.  lies,  7  Ohio  St.  233;  Steamboat  Gen. 

Rob.  (La.)  77.  Buell  v.  Long.  18  Ohio  St.  521. 

Maine, — Chase  z.   Palmer,   25   Me.  Pennsylvania. — Collins    v.    Collins, 

341-  37   Pa.    St.   387;    Stearly's  Appeal,    3 

Massachusetts, —  Martin    v.   Com.,    i  Grant's  Cas.  (Pa.)  270;    Musselman's 

Mass.  347;  Simonds  v.  Parker,  i  Met.  Appeal,    loi    Pa.  St.    169;    Taylor  v, 

(Mass.)  508;  Richardson  v.  Welcome,  6  Knipe,  2  Pearson  (Pa.)  151. 

Cush.   (Mass.)  333;    Elder   v.   Dwight  South  Carolina. — Ware  v,   Hender- 

Mfg.  Co.,  4  Gray  (Mass.)  201;  Riley  v.  son,  25  S.  Car.  385;  State  v.  Penny,  19 
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Action  by  Oonrt  of  Its  Own  Motion.  —  When  it  appears  that  the  court 
has  no  jurisdiction  over  the  subject-matter  of  the  suit,  it  will  take 
notice  of  the  defect,  whether  objection  is  made  or  not,  and  will 

dismiss  or  stay  the  proceedings  ex  mero  motu^  and  it  is  its  duty 
to  do  so*  without  determining  any  other  matter  involved  in  the 
litigation.' 

S.  Car.   218;    Segier  v.  Coward,  24  S.  ^^i^jar^Mj^Z/j. -^  Lawrence  v.  Smith, 

Car.  122.  5  Mass.  362;  Osgood  z/.  Thurston,  23 

South  Dakota,  — Wayne  v,  Caldwell,  Pick.  (Mass.^  no. 

I  S.  Dak.  486.  Mississippi,  —  Stamps  v,  Newton,  3 

Tennessee.  —  Agee     v.     Dement,     i  How.  (Miss.)  34. 

Humph.   (Tenn.)  332;  Dixon  v,  Caru-  New      York, — Heyer     v.     Burger, 

thers,  9  Yerg.  (Tenn.)  30.  Hoffm.  Ch.  (N.  Y.)  1. 

Texas,  —  Able  v.  Bloomfield,  6  Tex,  North  Carolina,  —  ClarK  v.  Cameron, 

263;  Hardeman  z/.  Morgan, 48 Tex.  103;  4  Ired.  L.  (N.   Car.)    161;    Branch   v, 

Heidenheimer  v.   Marx,   i  Tex.  App.  Houston,  Busb.  L.  (N.  Car.)  85. 

Civ.  Cas.,  §171;  Mawthev.  Crozier,  50  Oregon.  — McKay    v.     Freeman,    6 

Tex.    153;    Billingsly  v.  State,  3  Tex.  Oregon  449;  Evans  z^.  Christian,  4  Ore- 

App.  686.  gon  375;  State  v.  McKinnon,  8  Oregon 

Vermont.  —  Lamson  v.  Worcester,  58  487. 

Vt.    381;    French  v.  Holt,  57  Vt.   187;  Vermont. — Chittenden   v.  Hurlbut, 

Niles  V.  Howe,  57  Vt.  388;  Chittenden  i  D.  Chip.  (Vt.)  384, 

V,  Hurlbut.  I  D.  Chip.  (Vt.)  384;  Shep-  Virginia.  —  Poindexter   v.  Burwell, 

herd    v.    Beede,    24   Vt.   40;    Glidden  82  Va.  507. 

V.  Elkins,  2  Tyler  (Vt.)  218;  Thayer  z/.  IVashington. — Tolmie    v.    Dean,    x 

Montgomery,  26  Vt.  491;  South  wick  v.  Wash.  Ter.  46. 

Merrill,  3  Vi.  320;  Eaton  v.  Houghton,  8.  Chipman  v.  Waterbury,  59  Conn. 

I  Aik.  (Vt.)  380;  Stoughton  v.  Mott,  13  496;  Olmstead's  Appeal,  43  Conn.  114. 

Vt.  175.  Hotwithstanding  Consent,  it  is  the  duty 

Virginia.  —  Poindexter   v.  Burwell,  of  the  court  to  decide  the  question  of 

82    Va.    507;    Beckley  v.   Palmer,   n  its  jurisdiction.     Phillips  v.  Welch,  11 

Gratl.  (Va.)  625.  Nev.  187;    Evans  v.  lies,  7  Ohio  St. 

IVashington.  —  Tolmie    v.    Dean,    i  233.     See  supra^  II.  7.  Jurisdiction  by 

Wash.  Ter.  46.  Consent. 

Wisconsin.  —  Pollard  v.  Wegener,  13  Xatten  of  DlBoretlon.  —  In  an  action 

Wis.  569;  Henckelz/.  Wheeler,  etc.,  Mfg.  ex  delicto  by  one  nonresident  against 

Co.,  51  Wis.  363;    Damp  v.  Dane,  29  another  for  a  cause  of  action  arising  in 

Wis.  419;    Dewey    v.    Hyde,    i    Pin.  the  state  of  the  residence  of  the  parties, 

(Wis.)    469;    Mathie  v.    Mcintosh,  40  the  question  whether  or  not  the  court 

Wis.  120;    Butler  v.  Wagner,  35  Wis.  should     entertain      jurisdiction      was 

54.  raised  after  the  action  had  been  pend- 

Selaxation  of  the  Bnle.  —  In  Boone  v.  ing  for  a  year,  by  request  for  a  charge 

Shackleford,  66  Mo.  493,  it  was  held  to  the  jury,  and  had  not  been  previ- 

that  where  the  question  is  not  raised  ously  raised  by  answer  or  special  mo- 

until  the  case  is  before  the  Supreme  tion  or  during  the  trial.     It  was  held 

Court  the  second  time  and  the  result  of  that  while  the  court  might,  in  the  ex- 

a  ruling  adverse   to    the    jurisdiction  ercise  of  its  discretion,  have  refused  to 

would  be  to  enable  the  defendant  to  entertain  the  action,  or  might  have  dis- 

interpose  the  statute  of  limitations,  bar-  missed  it  on  its  own  motion,  yet  the 

ring  the  demand  in  a  new  action,  the  defendant  ought  not  to  be  entitled  to  a 

Supreme  Court  will  refuse  to  examine  dismissal  as  a    matter  of  right,   and 

the  question.  ought  not  to  be  permitted  to  lie  by  un- 

1.  California.  —  People    v.    Hodges,  til  the  close  of  the  trial,  when  the  prob- 

27  Cal.  340.  able  result  could  be  inferred,  and  then 

Colorado.  —  Denver,  etc.    R.  Co.  v.  successfully  invoke  the  exercise  of  the 

Church,  7  Colo.  143.  discretion  of  the  court  in   his  favor, 

Indiana. — Huber  v.   Beck,   6    Ind.  Burdick   v.  Freeman,   120  N.  Y.  420. 

App.  47.  See  sup'^a^  III.  2.  e.  Jurisdiction  of  the 

Maryland.  —  Berrett  v.  Oliver,  7  Gill  Person  in  Transitory  Actions. 

&  J.  (Md.)  191.  8.  Stough  Vn  Chicago,  etc.,  R.  Co.,  71 
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la  (Mat  tliftt  the  OluMtUm  Hay  Be  Taken  at  Any  Time  it  must  go  to  the 
entire  want  of  authority  in  the  court  to  proceed  with  the  particu- 
lar matter.* 

(2)  yurisdiction  of  the  Person, — The  jurisdiction  of  courts 
over  the  persons  of  the  parties  is  another  matter.  The  question 
is  regarded  as  one  of  personal  privilege  in  the  party,  and  therefore 
if,  by  reason  of  a  mere  irregularity  in  the  commencement  of  the 
proceedings,  defective  process,  or  even  an  entire  absence  of  pro- 
cess, the  objection  that  the  parties  are  not  properly  brought  before 
the  court  might  lie,  such  an  objection  must  be  raised  in  limine  or 
it  will  be  waived.*    This  is  the  meaning  of  many  of  the  cases 

Iowa 641.     See  article  Costs,  vol.  5,  p.  Finan,  19  Kan.  114;  Exp.  Davidson, 

too.  57  Fed.  Rep.  883. 

Conrts  of  Lait   Baeort.  —  The'  same  2.  Alabama,  —  Harrisons.  Harrison, 

rules  apply  when  the  question  of  juris-  20  Ala.  629;  Hatter  zr.  Eastland,  22  Ala. 

diction  arises  in  a  court  of  last  resort.  688;  Walker  v.  Chapman,  22  Ala.  116; 

Martin  v,  Martin,  3  Martin  N.  S.  (La.)  Stanley  v.  Mobile  Bank,  23  Ala.  652; 

48;  Edwards  v,  Edwards,  21  La.  Ann.  Lampley    v.    Beavers,    25    Ala.    534; 

611;  Lansing  v.  Chicago,  etc.,  R.  Co.,  Gager  v,  Gordon,  29  Ala.  341;  Merrill 

85  Iowa  215.  V.  Jones,  8  Port.  (Ala.)  554;  Wyatt  v, 

Wxoxigftil  Seimre  of  Penonalty — Dif-  Judge,  7  Port.  (Ala.)  37;  Aderhold  v, 

poiition  OB  Bismiflsal — Ezoeption.  —  The  Anniston,  99  Ala.  521. 

general   rule  is  that  if  a  court  is  with-  Arkansas, — Heilman    v,    Martin,   2 

out  jurisdiction  to  hold  litigated  prop-  Ark.   163;    Ex  p.  Woods,  3  Ark.  532; 

erty  seized  under  writ  of  replevin,  it  Frank  v,  Hedrick,  18  Ark.  308. 

can  only  dismiss  the  case,  and  cannot  Colorado,  — Smith  v.  District  Ct.,  4 

proceed  to  render  judgment  for  the  re-  Colo.  235. 

turn  of  the  goods  or  for  their  value;  but  Connecticut.  —  Payne    v.     Farmers*, 

where  property  has   been   wrongfully  etc.,  Bank,  29 Conn.  416;  Haussman  r. 

taken    out    of    the    possession  of  the  Burnham,  59   Conn.   136;  Hotchkiss's 

officer  of  another  court,  which  held  it  Appeal,  32  Conn.  355. 

rightfully  at  the  time  of  the  seizure,  the  Delaware,  —  Townsend  v.  Steward, 

case  furnishes  an  exception  to  the  gen-  4  Harr.  (Del.)  94. 

eral  rule,  and  it  is  held  in  such  a  case  Florida,  —  Jackson  v,  Relf ,  26  Fla. 

that  the  first  officer  must  be  placed  in  465. 

the  same  position  with  respect  to  the  Georgia,  —  Perseverance  Min.  Co.  v, 

property  in  which  he  stood  before  he  Bisaner,  87  Ga.  193. 

was  wrongfully  dispossessed  and  the  Illinois,  —  Callender  v.  Gates,  45  111. 

process  of  his  court  wrongfully  inter-  App.  374;  Baldwin  v.  Murphy,  82  111.  483; 

fered  with.     Parks  v.  Wilcox,  6  Colo.  Kreitz  v,  Behrensmeyer,  125  111.    141; 

4Q2;  Feusier  v.  Lammon,  6  Nev.  209;  Yaeger  v,  Henry,  39  111.  App.  22. 

Booth  V.  Ableman,  i8  Wis.  495;  Lewis  Indiana.  — Mayes  v.  Goldsmith,  58 

V,  Buck,  7  Minn.  104;  Talboit  v.  Gere,  Ind.  94;  Nesbit  v.  Long,  37  Ind.  300; 

8  Minn.  85.  Jocelyn  v,  Barrett,  18  Ind.   128:  Bed- 

Jniisdictioii    Ezoeeded    in   Part  —  Se-  dinger  t^.  Jocelyn,  18  Ind.  325;  Test  v. 

venal  aa  to  the    Ezoobs.  —  Where    the  Small,  21  Ind.  127;  Aurora  F.  Ins.  Co. 

judgment  of  the   trial  court  partially  v.   Johnson,   46    Ind.   315;    Garner  v. 

exceeds  its  jurisdiction,  the  judgment  Board,  27  Ind.  323;   Smith  v.  Jeffries, 

will  be  reversed  as  to  the  excess  and  25  Ind.  376;  Cox  v.  Pruitt,  25  Ind.  90; 

affirmed  as  to  that  part  which  it  had  Judah  v.  Vincennes  University,  23  Ind. 

¥5wer  to  render,     Wright  v.  Cullers,  2  272;  Clark  v.  State,  4  Ind.  268;  Brady 

ex.  App.  Civ.  Cas.,  §  751.  v,   Richardson,   18    Ind.   i;    Rin^le  v. 

1.  The  Form  of  the  Prooeedin^  will  not  Bickle,  17  Ind.  325;  Davis  t^.  Brinker. 

affect    the  jurisdiction  if  objection  is  50  Ind.  25;    Templeton  v.  Hunter,  10 

oot   seasonably    made.       Creager    v,  Ind.  380;  Indianapolis,  etc.,  R.  Co.  v. 

School  Dist.  No.  9,  62  Mich.  loi ;  Cush-  Renner,   17  Ind.   135;    Ledgerwood  v. 

ing  V.  Miller,  62  N.  H.  517;  Matter  of  Sute,  134  Ind.  81;  Harbin  v.  State,  133 

Foster,  15  Hun  (N,  Y.)  387;  Shuster  v.  Ind.  698. 
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asserting  the  principle  that  consent  may  give  jurisdiction  of  the 
person,  though  it  cannot  give  jurisdiction  of  the  subject-matter, 
and  it  is  said  that  if  a  party  fails  to  make  an  objection   to  the 


Iowa.  —  Schrader  v.  Hoover,  87  Iowa 
654;  German  Bank  z/.  American  F.  Ins. 
Co.,  83  Iowa 491;  Marquardt  v,  Thomp- 
son, 78  Iowa  158. 

Kentucky,  —  Howe  v,  Stevenson,  84 

Ky.  576. 

Louisiana,  —  Marqueze  v,  Le  Blanc, 
29  La.  Ann.  194;  Mix  v.  His  Creditors, 
39  La.  Ann.  624. 

Maine,  —  Buckfield  Branch  R.  Co.  v, 
Benson,  43  Me.  374. 

Massachusetts,  —  Carlisle  v,  Weston, 
21  Pick.  (Mass.)  535. 

Michigan,  —  Thompson  v,  Michigan 
Mut,  Ben.  Assoc,  52  Mich.  522;  Pardee 
V,  Smith,  27  Mich.  33;  Greeley  v.  Stil- 
ton, 27  Mich.  153;  Maxwell  v,  Deens, 
46   Mich.    35;    Manhard  v.  Schott,   37 


Pennsylvania ,  —  Sche n  ley  v.  Com  .  , 
36  Pa.  St.  29;  Larkin  v.  Scranton  City, 
162  Pa.  St.  289;  Dewart  v,  Purdy,  29 
Pa.  St.  113. 

South  Dakota,  —  Wayne  v,  Caldwell, 

1  S.  Dak.  483. 

Tennessee.  —  Agee  v.  Dement,  x 
Humph.  (Tenn.)  332;  Hartley  v,  U.  S. 
3  Hayw.  (Tenn.)45;  Chester?/.  Embree, 
Peck  (Tenn.)  370;  Holcomb  v,  Canady, 

2  Heisk.  (Tenn.)  610. 

Texas,  —  Brooks  v.  Chatham,  57  Tex. 
31;  Douglas  V,  Baker,  79  Tex.  505. 

Vermont,  —  Lyman  v.  Central  Ver- 
mont R.  Co.,  59  Vt.  167;  Eaton  v, 
Houghton,  I  Aik.  (Vt.)  380,  25  Vt.  349, 
note;  Blood  v,  Crandall,  28  Vt.  396. 

Wisconsin.  —  Atkins     v.    Fraker,    32 


Mich.  235;  Crane  ?/.  Hardy,  I  Mich.  56;  Wis.   510:    Fairfield  v,    Madison   Mfg. 

Payment  v.  Church,  38  Mich.  776.  Co.,  38  Wis.  347;  Ruthe  v.  Green  Bay, 

Mimiesota. — State  v,  Fitzgerald,   51  etc.,  R.  Co.,  37  Wis.  344;  Blackwood 

Minn.  534;  Anderson  v.  Southern  Min-  v,  Jones,  27  Wis.  498. 

nesota  R.  Co.,  21  Minn.  30;  In  r^  Ellis,  United    States,  —  Rhode     Island    v. 

55  Minn.  401.  Massachusetts,  12  Pet.  (U.  S.)7i8;  Tol- 


Mississippi,  —  Kincaid  v,  Storz,  52  Mo. 
App.  564;  Sheehan,  etc.,  Transp.  Co. 
V,  Sims,  36  Mo.  App.  224;  Snitjer  v. 
Downing,  80  Mo.  588;  Henderson  v, 
Henderson,  55  Mo.  534;  Leonard 
V.  Sparks,  117  Mo.  103. 

Nebraska.  —  Gandy  v.  Jolly,  35  Neb. 
711;  Johnson  v.  Jones,  2  Neb.  135. 

New  Jersey,  —  Funck  if.  Smith,  46 
N.  J.  L.  484;  North  Hudson  County 
R.  Co.  V.  Flanagan,  57  N.  J.  L.  236. 

New    York,  —  People  v,  Brennan,  3 


and  V.  Sprague,  12  Pet.  (U.  S.)  300; 
Eddy  V.  Lafayette,  49  Fed.  Rep.  807; 
Harkness  v.  Hyde,  98  U.  S.  476. 

Appearance.  —  As  to  what  constitutes 
an  appearance  and  the  effect  of  a  gen- 
eral appearance  as  a  waiver  of  jurisdic- 
tion over  the  person,  see  the  article 
Appearances,  vol.  2,  pp.  632,  639. 

Exemption  from  Prooeee.  —  An  objec- 
tion to  jurisdiction  on  the  ground  of 
exemption  from  the  process  of  the  court 
in  which  the  suit  is  brought   is  a  per- 


Hun  (N.  Y.)  666;  Cushingham  v.  Phil-  sonal  privilege  which  may  be  waived 

lips,  I   E.   D.   Smith  (N.  Y.)  416;  Mc-  by  not  taking  advantage  thereof  at  the 

Cormic  v.  Pennsylvania  Cent.  R.  Co.,  proper  time.     Rhode  Island  v.  Massa- 

49  N.  Y.  303;    Clapp  V.  Graves,  26  N.  chusetts,  12  Pet.  (U.S.)  718;  Thompson 

Y.  418;  Davig  V.  Packard,  6  Wend.  (N.  v.  Steamboat  Julius  D.  Morton,  2  Ohio 

Y.)  327;    Burling  v.   Freeman,   2  Hun  St.  26;  Central  Bank  v.  Gibson,  11  Ga. 

(N.  Y.)  661;  Hovey  v.  McDonald,  45  N.  453;  Adams  v.  Lamar,  8  Ga.  83. 

Y.   Super.   Ct.  606;  Crowley  v.  Royal  Honresidents. — The  following  cases 

Exch.  Shipping  Co.,   10  Daly  (N.  Y.)  illustrate  the  application  of  this  rule  to 

409;  Matter  of  Blum,  9  Misc.  Rep.  (N.  jurisdiction   over   the   person   of  non- 

Y.  Supreme  Ct.)57i;  Bunker  z/.  Langs,  residents:     German  Bank  v,  American 

76  Hun  (N.  Y.)  543:  Matter  of  Budlong,  F.    Ins.    Co.,   83   Iowa  491;    Sheehan, 

54  Hun  (N.  Y.)  131,  18  Civ.  Pro.  Rep.  etc.,  Transp.  Co.  v,  Sims,  36  Mo.  App. 

(N.  Y.)  18;    Ross  V.  Konor,  (Supreme  224;  Kincaid  v.  Storz,  52  Mo.  App.  564; 

Ct.)  17  N.  Y.  St.  Rep.  465.  Monroe  v,  Redman,  2  Munf.  (Va.)  240: 

Ohio,  — Thompson      v.      Steamboat  Campbell     v,     Wilson,    6    Tex.     379; 

Julius  D.  Morton,  2  Ohio  St.  26;  Steam-  Thompson     v.    Michigan    Mut.    Ben. 

boat  Gen.   Buell  v.  Long,  18  Ohio  St.  Assoc,  52   Mich.   522;     Haussman  v, 

521.  Burnham,   59  Conn.    136;    Templeton 

Oregon.  — White  v.  Northwest  Stage  v.  Hunter,  10  Ind.  380;    McCormick  tr. 

Co.,  5  Oregon  99.  Pennsylvania  Cent.   R.  Co.,  49  N.  Y. 
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jurisdiction  over  his  person  at  the  proper  time,  he,  in  a  certain 
sense,  consents  to  such  jurisdiction.^ 

f  Chancery  Jurisdiction  — (i)  Equity  upon  the  Face  of  the 
Bill —  otigeetiont.  —  The  dismissal  of  a  bill  on  demurrer  for  want 
of  equity  practically  amounts  to  the  same  thing  as  dismissing  it  for 
want  of  jurisdiction,*  because  a  court  of  equity  grants  relief  only 
in  cases  and  under  circumstances  falling  within  its  peculiar  prov- 
ince, and  a  bill  or  complaint  must  necessarily  state  facts  which 
confer  jurisdiction  in  stating  a  case  for  equitable  relief  or  inter- 
ference.'    If  a  court  of  equity  has  no  jurisdiction,  and  this  con- 

306;  Bunker  v,  Langs,  76  Hun  (N.  Y.)  when  a  demurrer  to  a  plea  in  abate- 

545;  McMahon  v,  Sherman,  (Supreme  ment  as  to  the  jurisdiction  of  the  court 

Ct.)  14  N.  Y.  St.  Rep.  637.  over  the  defendant  was  sustained,  and 

flsrviaeOtttof  CoQii^,  if  unauthorized,  the  defendant  required  to  answer  over 
must  be  objected  to  or  the  objection  to  the  declaration,  he  did  not,  by  corn- 
will  be  waived.  Callender  zf.  Gates,  45  plying  with  such  order  of  the  court, 
III.  App.  374;  Marquardtt'.  Thompson,  waive  the  objection  raised  by  the  plea. 
78  Iowa  158.  It  was  given  as  the  reason  that  he  was 

The  'EMieX  of  Sustaining  a  Demurrer  to  by  the  court  required  to  plead  over,  and 

an  Answer  After  Yoliutury  Appearance  that  he  was  not  in  the  position  of  one 

will  not  be  to  oust  the  jurisdiction  of  who  asks  leave  to  amend  his  plea  after 

the  court  over   the   person   which  at-  it  is  held  bad  on  demurrer,  and  who 

tached  by  reason  of  the  appearance  and  thereby  waives  the  point  presented  by 

answer.     Brooks  z^.  Chatham,  57  Tex.  the  plea.     These  were  cases  at  law,  and 

31.  the  rule  seems  to  be  confined  to  prac- 

Blght  ef  Godflfendant  to  OtlJeot.  —  One  tice  at  law,  and  is  based  upon  con- 
defendant  cannot  take  advantage  of  the  sideratlons  peculiar  to  pleas  in  abate- 
personal  privilege  of  his  codefendant  ment,  and  the  efifect  of  sustaining  a 
to  object  to  the  jurisdiction  of  the  court  demurrer  thereto.  The  doctrine  is 
over  the  person  of  the  latter.  Rice  v.  quite  technical,  and  is  not,  so  far  as  we 
Tarver,  4  Ga.  571.  are  advised,  applicable  in  chancery.     It 

Sftot  of  Answering  Over. — ^By  answer-  seems  not  very  important,  as  a  matter 
ing  over  after  demurrer  to  a  plea  in  of  principle,  whether  a  defendant  is 
abatement  sustained,  the  defendant  ruled  to  plead  over  or  pleads  over  upon 
does  not  waive  the  objection.  Grand  his  own  request;  the  consequence  of 
Lodge  Brotherhood,  etc.  v.  Cramer,  not  so  pleading  would,  in  either  case, 
164  111.  13;  Galveston  City  R.  Co.  v,  merely  be  to  give  the  plaintiff  a  judg* 
Hook,  40  111.  App.  547;  Union  Mut.  ment.  We  are  disposed  to  hold  that  in 
Ace.  Assoc.  V.  Riel,  38  111.  App.  414;  chancery  practice  the  defendant  should 
Delahay  z^.  Clement,  4  111.  201 ;  Weld  z'.  not  be  allowed  to  experiment  in  this 
Hubbard,  11  111.  574;  Harkness  v.  way,  and  that  if  he  chooses  to  answer 
Hyde,  gS  U.  S.  476,  wherein  a  motion  to  after  his  plea  is  disallowed,  and  is  de- 
set  aside  an  illegal  service  was  overruled  feated  on  the  merits,  he  cannot,  on 
and  the  same  effect  was  given  to  the  appeal,raise  anew  the  question  of  juris* 
action  of  the  defendant  in  answering  diction  of  his  person." 
over.  But  as  to  other  rulings  upon  1.  Brown  v.  Webber,  6  Cush.  (Mass.) 
this  question,  see  article  Appearances,  564;  Smiths  v.  Dubuque  County,  i 
vol.  2,  p.  629.  Iowa  494.     See  supra^  II.  7.  yurisdic- 

Distinction  Between  Practice  at  Law  tion  by  Consent, 

and  in   Equity. — In    Railway   Pass.,  S.  Richards  v.  Lake  Shore,  etc.,  R. 

etc.,  Mut.  Aid,  etc.,  Assoc,  v.  Robin-  Co.,  124  111.  521;  Winkler  r.  Winkler, 

son,  38  111.  App.  112,  affirmed  in  147  111.  40  111.  179. 

138,  it  was  held  that  an  answer  in  chan-  Katnre  of  Demnrrer.  —  See  article  Db- 

cenr  after  demurrer  to  a  plea  to  the  murrers  in  Chancery,  vol.  6,  p.  410. 

jurisdiction  sustained  waived  the  ob-  8.  Connecticut, — Griswold  t/.  Mather, 

jection,  the  court  saying:  "  In  Delahay  5  Conn.  435. 

V,  Clement,  4  111.  201,  and    Weld   v,  Illinois. — Richards   v.  Lake  Shore, 

Hubbard,  ix  111.  574,  it  was  held  that  etc.,  R.  Co.,  124  III.  519. 
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dition  appears  on  the  face  of  the  bill,  it  is  proper  to  demur,* 
though  if  no  objection  has  been  taken,  the  court  may  dismiss  the 
bill  at  the  hearing  if  it  does  not  state  a  proper  cause  for  relief.* 
Waiver.  —  If  the  subject-matter  of  the  litigation  be  outside  the 
pale  of  equity  jurisdiction,  the  objection  will  not  be  waived  by 
failure  to  take  it  at  an  early  stage  or  in  a  particular  manner ;  it  is 
the  duty  of  the  court  to  recognize  the  fact  and  give  it  effect, 
though  not  raised  by  the  pleadings  nor  suggested  by  counsel.' 

Iowa.  —  Kriechbaum    v.  Bridges,   i  equity,  the  court  may,  of  its  own  mo- 
Iowa  14.  tion,  dismiss  the  bill.     When  the  ques- 

Kentucky.  —  Pennebaker  v,  Wathan,  tion  is  in  doubt,  and  there  has  been  a 

2  A.  K.  Marsh.  (Ky.)  315.  trial   upon   the   merits,  the  court  will 

Maine,  — Stephenson    v,    Davis,   56  not,  of  its  own  motion,  dismiss  the  bill 

Me.  73.  for  that  cause,  nor  will  the  objection 

Maryland,  —  Estep    v,    Watkihs,     i  then  taken   for  the  first  time  by  the 

Bland  (Md.)  486;  Ridge  way  z/.  Toram,  respondent    be  regarded    with  favor. 

2  Md.  Ch.  303;  Townshend  v,  Duncan,  Hine  «/.   New   Haven,  40  Conn.   478. 

2  Bland  (Md.)  45;    Tomlinson  v,  Mc-  See  in  general  article  Remedy  at  Law. 

Kaig,  5  Gill  (Md.)  276;  Berrett  v,  Oli-  3.  Colorado.  —  Derry  z/.  Ross,  5  Colo. 

ver,  7  Gill  &  J.  (Md.)  191;  Gregory  v,  295. 

Lenning,  54  Mxl.  51.  Connecticut,  —  Smith  v,  Lawrence,  26 

Missouri, — State  v.  Circuit  Ct.,  41  Conn.  479;  Niles  v.  Williams,  24  Conn. 

Mo.  574;    Rutherford  v,  Williams,  42  279. 

Mo.  18:  Humphreys^.  Atlantic  Milling  Florida,  —  Griffin  v,  Orman,  9  Fla. 

Co.,  98  Mo.  552,  holding  that  the  dis-  22. 

tinction  between   suits  in  ecjuity  and  Illinois,  —  Magee  v,  Magee,   51   111. 

actions  at  law,  so  far  as  the  trial  is  con-  500;    Prettyman  v,  Irwin,  29  111.  App. 

cerned,  must  be  maintained,  so  long  as  122;    Stout  v.  Cook,  41   111.  447;  Knox 

the  parties  have  a  constitutional  right  County  v,  Davis,  63  111.  405;    Hickey 

to  a  jury  trial  in  actions  at  law.  v,  Forristal,  49  111.  255. 

1.  Anthony  v.  Valentine.  130  Mass.  Iowa,  —  Keokuk,     etc.,     R.    Co.    v, 
119;    Poindexter  v.    Burwell,   82   Va.  Donnell,  77  Iowa  221. 

513;  Nash  z'.  Smith,  6  Conn.  422.  Maine, — Chase  v.  Palmer,  25   Me. 

Objeotlon  to  the  larifldiotion  is  raised  341;    Woodman  v,  Treeman,   25   Me. 

by  demurrer.     Boston    Water    Power  531. 

Co.  I/.  Boston,  etc.,  R.  Corp.,  16  Pick.  Massachusetts.  —  Russell    v,   Loring, 

(Mass.>  520;    May  v,  Parker,  12  Pick.  3  Allen  (Mass.)  I2i. 

(Mass.)  35.     See  the  cases  last  above  Mississippi,  —  Green  v,  Creighton,  10 

cited.     See  also  article  Demurrers  in  Smed.  &  M.  (Miss.)  159;  Lester  v,  Har- 

Chancery,  vol.  6,  p.  410.  ris,  41  Miss.  668. 

The  True  Teet  of  jurisdiction  has  been  Missouri,  —  Rutherford  v.  Williams, 

said  to  be  found  in  the  determination  42  Mo.  35. 

of  the  question  whether  a  demurrer  Nebraska.  —  Sherwin    v,  Gaghagen, 

will  lie.     Tomlinson  v.  McKay,  5  Gill  39  Neb.  238. 

(Md.)   256;    Davis   v.   Helbig,  27  Md.  New      York,  —  Heyer     v.     Burger, 

465;    Bolgiano  z/.   Cooke.   19  Md.  394;  Hoffm.  Ch.  (N.  Y.)  i;    Grandin  v,  Le 

Gregory  v,  Lenning.  54  Md.  56.  Roy,  2  Paige  (N.  Y.)  509;    Underbill  v. 

2.  Berrett  v.  Oliver,  7  Gill  &  J.  (Md.)  Van  CorUandt,   2  Johns.   Ch.  (N.  Y.) 
191;    Poindexter    v.    Burwell,   82  Va.  369. 

513;    Green  v.  Massie,  21  Gratt.  (Va.)  Ohio. — Culver  v,  Rodgers,  33  Ohio 

356;    Salamone  v.   Keiley,  80  Va.  86;  St.  537. 

Arnold  v,  Middletown,  39  Conn.  401 ;  Pennsylvania,  —  Edgett  v.  Douglass, 

Grandin   v,   Le   Roy,  2   Paige  (N.  Y.)  144  Pa.  St.  95. 

509;  Pittsburgh,  etc..  Drove  Yard  Co.'s  South    Carolina  ,  —  M*Donald    v. 

Appeal.  123  Pa.  St.  252;    Lehigh  Zinc,  Crockett,  2  McCord  Eq.  (S.  Car.)  130; 

etc.,  Co.  V.  Trotter,  43  N.  J.  Eq.  204.  Wilson  v.  Cheshire,  i  McCord  Eq.  (S. 

Where  the  legal  remedy  is  obvious.  Car.)  233. 

and  it  is  apparent  to  the  court  that  Virginia,  —  Pollard   v,   Patterson,  3 

there  is  a  defect  of  power  to  proceed  in  Hen.  &  M.  (Va.)  67;   Boston  Blower 
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But  in  other  cases,  as  where  the  matter  falls  under  equitable 
jurisdiction  subject  to  be  defeated  by  something  not  appearing,* 
or  where  the  subject-matter,  though  not  within  the  ordinary 
jurisdiction  of  a  court  of  equity,  only  wants  some  equitable 
element  to  bring  it  within  such  jurisdiction,*  if  the  party  sub- 
Co.  V.  Carman  Lumber  Co..  (Va.  1896)  Under  these  circumstances,  if  for  any 
26  S.  E.  Rep.  390.  reason  the  bill  could  not  be  maintained. 

United  States.  —  Allen  V.Pullman's  the   plaintiff    would    be    permitted   to 

Palace  Car  Co.,  139  U.  S.  658;    Lewis  amend  by  filing  a  declaration  at  law, 

«/.  Cocks,  23  Wall.  (U.  S.)  466;    Parker  and   take  judgment   thereon'   without 

V,  Winnipiseogee    Lake    Cotton,   etc.,  any  further  hearing  or  trial."     Cush- 

Co.,  2  Black  (U.  S.)  545;     New  York  ing  v.  Miller,  62  N.  H.  527. 

Guaranty  Co.  v.  Memphis  Water  Co.,  2.  Diitinetion   Drawn.  —  In  Richards 

107  U.  S.  205.  V,  Lake  Shore,  etc.,   R.  Co.,   124  III. 

The    rule  that  an  objection   to  the  519,  the  court  adverts  to  the  rule  laid 

jurisdiction  of  a  court    of    equity  to  down  in  Story's  Equity  Pleading  that 

entertain  a  particular  suit  is  waived,  "  whatever  may  be  the  object  of  the 

if  not  taken  by  demurrer,  applies  only  bill,  the  first   and   fundamental   rule, 

to    cases    of    concurrent    jurisdiction,  which  is  always  indispensable,  to  be 

Green   v.  Creighton,  10  Smed.  &   M.  observed   is   that  it  must  state  a  case 

(Miss.)  159:  Bell  V.  Tombigbee  R.  Co.,  within  the  appropriate  jurisdiction  of 

4  Smed.  &  M.  (Miss.)  549;    Marsh  v,  a  court  of  equity.     If  it  fails   in  this 

Haywood,    6    Humph.    (Tenn.)    213;  respect,  the  error  is  fatal  in  every  stage 

Heyer  v.  Burger,  Hoffm.  Ch.  (N.  Y.)  i.  of  the  cause,  and  can  never  be  cured 

1.  Smith  V.  Lawrence,  26  Conn.  479;  by  any  waiver  or  course  of  proceed- 

Williams  v.  Detroit,  2  Mich.  586.  ing  by  the  parties,"  in   the  following 

An  Extreme  Holding.  —  In  one  case  language  :  "  The  author  is  doubt- 
the  doctrine  of  waiver  of  objection  to  less  speaking  here  of  jurisdiction  in 
the  jurisdiction  of  a  court  of  equity  was  the  strict  sense  in  which  it  is  under- 
carried,  it  seems,  to  a  very  great  stood  in  courts  of  law,  and  as  ap- 
leniith.  The  court  stated  that  no  plicable  to  a  certain  class  of  cases 
ground  of  equitable  jurisdiction  had  in  equity  which  under  no  circum- 
been  suggested  in  the  bill,  unless  per-  stances  are  ever  cognizable  in  a  court 
haps  one  phase  of  the  bill  constituted  of  equity,  such  as  would  be  a  bill  to 
such  ground,  upon  which  it  expressed  recover  damages  for  slander,  or  for  an 
no  opinion,  and  proceeded  to  say:  assault  and  battery.  In  these  and 
"  The  question  of  jurisdiction  in  equity  like  cases  the  decree  would  be  a  nul- 
ls as  distinctly  raised  upon  the  face  of  lity,  although  the  jurisdiction  of  the 
the  bill  as  it  is  upon  the  report  of  the  court  passed  unchallenged.  But  there 
referee.  The  defendants  might  have  is  another  class  of  cases,  involving 
taken  the  objection  to  the  jurisdiction  matters  of  contract  and  the  like, 
by  demurrer  to  the  bill.  Instead  of  which,  while  they  do  not  come  within 
doing  so,  they  elected  to  join  issue  the  ordinary  jurisdiction  of  a  court  of 
upon  the  facts.  They  have  had  a  full  equity,  yet,  inasmuch  as  these  matters 
hearing  upon  them  without  objection  only  want  some  equitable  element  to 
on  their  part  to  the  form  of  the  pro-  bring  the  case  within  such  jurisdiction, 
ceeding.  They  chose  to  contest  the  the  defendant,  by  answering  to  the 
merits  and  take  their  chance  of  win-  merits  instead  of  demurring,  will  not 
ning.  After  nearly  sixteen  years  of  be  permitted  to  afterwards  raise  the 
litigation  they  are  defeated.  It  would  question  of  jurisdiction  for  the  first 
be  a  practical  denial  of  justice  to  the  time  on  the  hearing,  much  less  on  ap- 
plaintiff  to  permit  them  now  to  turn  peal.  In  both  classes  of  cases  there  is 
him  out  of  court  upon  this  objection,  a  want  of  jurisdiction.  In  the  first 
All  the  facts  upon  which  the  rights  of  there  is  a  total  want  of  power  to  hear 
the  parties  depend  have  been  fully  or  determine  the  case.  In  the  other 
tried  and  determined.  It  does  not  ap-  the  want  of  power  is  not  absolute, 
pear  that  in  this  form  of  proceeding  but  qualified."  Tubb  v.  Fort,  58  Ala. 
the  defendants  have  lost  any  advantage  277. 

.  which  they  would  have  had  in  an  ac-  See  also  supra^  I.  2.  Distinction  Be* 

lion  of  trespass  or  in  a  writ  of  entry,  tween  Power  and  Jurisdiction, 

W  Volume  XH. 


OtilMloat  to.  JURISDICTION.         Colkteral  Impeachmmt 

mits  to  the  jurisdiction^  he  will  not  afterwards  be  heard  to 
object.* 

Falie  Allegationi  in  Bill  to  Confer  Jnriadiotlon. —  If  false  allegations  are 
inserted  in  a  bill  for  the  purpose  of  conferring  jurisdiction  upon 
the  court,  it  has  been  held  that  the  defendant  may  deny  such 
allegations  in  his  answer  and  insist  that  the  court  has  no  jurisdic- 
tion as  to  the  other  matters,  and  such  answer  will  go  in  bar  of 
the  relief.*  »^_       _ 

(2)  Matters  Beneath  the  Dignity  of  the  Court.  —  When  the 
matter  presented  to  a  court  of  chancery  is  beneath  the  inherent 
jurisdiction  of  such  a  court,'  the  bill  maybe  dismissed  on  motion 
or  the  court  may  decline  to  entertain  the  suit  although  no  specific 
objection  on  this  ground  is  made  by  demurrer  or  otherwise.* 

3.  Collateral  Impeacliment  of  Judgpnents  —  a.  The  General 
Rule  Against.  —  It  is  a  general  rule  that  judgments  of  courts 
which  had  jurisdiction  of  the  subject-matter  and  of  the  persons 
of  the  parties  to  the  litigation,  stand  of  binding  force  and  effect 
until  reversed,  vacated,  or  set  aside  in  a  direct  proceeding  for  that 
purpose,  and  cannot  be  collaterally  attacked.* 

1.  Adequate  Bemedy  at  Lav.  —  Objec-  diction  of  the  court  does  not  depend 
tion  that  the  plaintiff  has  an  adequate  upon  the  amount  ultimately  found  due 
remedy  at  law  should  be  set  up  by  de-  the  complainant,  but  upon  the  claim 
murrer  or  answer.  See  article  Remedy  actually  made  by  him.  Smets  v.  WH- 
AT Law.  See  also  article  Answers  in  Hams,  4  Paige  (N.  Y.)  364. 
Equity  Pleading,  vol.  i,  p.  883.  5.  Alabama,  —  Cobb  v.  Garner,  105 

8.  Fulton  Bank  v.  New  York,  etc.,  .Ala.  467;  Wyman  v,  Campbell,  6  Port. 

Canal  Co.,  4  Paige  (N.  Y.)  127.  (AIa.)237;  Nathan  v.  Tompkins.  82  Ala, 

8.  See  supra^  IL  10.  Jurisdiction  De*  437;  Comer  v.  Bray,  83  Ala.  217. 

pendent  upon  Amount  in  Controversv,  Arkansas,  —  Burcham    v,   Terry.   55 

4.  Chapman  v.  Banker,  etc.,   I'ub.  Ark.  398;  MacCarter  v,  Neil,  50  Ark. 

Co.,  128  Mass.  479;  Cummings  v.  Bar-  t88. 

rett,   10  Cush.  (Mass.)  190;   Smith  v.  G^JS^rtf^^.  —  Rawles  v.  People,  2  Colo. 

Williams,    116    Mass.    513;    Swedish  App.  501;   Brown  v.  Tucker,  7  Colo. 

Evangelical  Lutheran  Church  r.  Shiv-  30;  People  r.  District  Ct.,  22  Colo.  422; 

ers,   16  N.  J.   Eq.  453;   Steinbach  v.  People  v.  Rio  Grande  County,  7  Colo. 

Hill,  25  Mich.  78;    Brace  v,  Taylor,  9  App.  225), 

Atk.    253;    Anonymous,    Mosely   47;  ///r«<wj.  —  Buckmaster  v,  Carlin,  4 

Creagh  v,  Nugent,  Mosely  356.  III.  104;  Swiggart  v,  Harbtr,  5  III.  364; 

A  bill  beneath    the  dignity  of  the  Rlgg  v.  Cook,  9  111.  336;  Young  v, 

court  may  be  dismissed  on  motion,  and  Lorain,  II  111.  624;  Weiner  v,  Heintz, 

this  is  the  most  usual  way  of  proceed-  17  III.  259;    Buckmaster  v,  Ryder,  12 

ing  in  such  a  case.    Cooper's  Equity  111.  207;    Ralston  v.  Wood,  15  111.  159; 

Pleading,  p.  166*.  Lane  v.  Bommelmann,  17  111.  95;  Cody 

Where  the  Amount  Is  Fixed  by  Statute,  r.  Hough,  20  111.  43;  Rockwell  v, 
it  was  held  in  New  York^  that  if  it  ap-  Jones,  2i  III.  279;  Galena,  etc.,  R.  Co. 
pears  upon  the  face  of  the  complain*  t^.  Pound,  22  III.  ^90;  Eimer  v.  Rich- 
ant's  bill  that  the  matter  in  dispute,  ards,  25  111.  289;  Wight  v.  Wallbaum, 
exclusive  of  costs,  does  not  exceed  39  111.  554;  Elston  v,  Chicago,  40  111. 
$100,  the  defendant  may  either  demur,  514;  Huls  v,  Buntin,  47  III.  396;  Con- 
or move  to  dismiss  the  bill  with  costs,  over  v.  Masgrave,  68  lU.  58'  Whitman 
but  that  if  that  fact  does  not  appear  9.  Heneberrv,  73  111.  Z09;  McDaniel  9. 
upon  the  face  oi  the  bill  it  may  be  Fox,  77  111.  343;  Prout  v.  People,  83 
pleaded  in  bar  of  the  suit.  Smets  v.  111.  154;  Murphy  v.  Williamson,  85  111. 
Williams,  4  Paige  (N.  Y.)  364;  Bradt  149;  Spring  v.  Kane,  86  III.  580;  Schill 
V,  Kirkpatrick,  7  Paige  (N.  Y.)  62.  Be-  v,  Reisdorf,  88  111.  411 ;  Neflf  v,  Smyth, 
cause,  as  it  seems  to  be  held,  the  juris-  iiz  111.  100;  McMillan  v,  Lovejoy,  11% 
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b.  Errors  of  Judgment  or  Irregularity.  —  When  juris- 

diction  has  once  attached,  the  court  has  a  right  to  decide  every 
question  arising  in  the  case,  and  errors  of  judgment  or  irregulari- 

111.498;  McCormick  v,  Bauer,  122  III.  Michigan,  —  Pettiford  v.  Zoellner,  45 

573;    Bannon  r.    People,    I   111.   App.  Mich.  358;  Norman  v.  Olney,  64  Mich. 

496;  Van  Metre  v,  Sankey,  148  111.  536;  553;  Clark  v.  Holmes,  i  Dougl.  (Mich.) 

Horton  v.  Cricchfield,  18  111.  133;  Lan-  390;  Holden  v,  Lathrop,  65  Mich.  652. 

caster  v.  Lane,  iq  111.  242;   Iverson  «/.  Minnesota,  —  Ferguson  v.  Kumler,  25 

Loberg,  26  111.  179;  Stow  v.  Kimball,  Minn.  183. 

28  111.  93;  Bay  v.  Cook.  31  111.  336;  Missouri. — Martin  v,  McLean,  49 
Lawrence  v.  Jarvis,  32  111.  304;  Mad-  Mo.  361;  Brown  v.  Covenant  Mut.  L. 
den  V,  Cooper,  47  111.  359;  Feaster  v.  Ins.  Co.,  86  Mo.  51;  State  v.  Donegan, 
Fleming,  56  111.  457;  Briscoe  v,  Lloyd,  83  Mo.  374,  I2  Mo.  App.  190;  Hardin 
64  111.  33;  Hicks  V.  Chapin,  67  111.  375;  v,  Lee,  51  Mo.  241;  HoUiday  v.  Jack- 
Taylor  V,  Kearn,  68  111.  339;  Stempel  son,  21  Mo.  App.  660;  Bent  v,  Alexan- 
V.  Thomas,  89  111.  146;  Hopkins  v,  der,  15  Mo.  App.  181;  Sedalia  v,  Mis- 
Medley,  99  111.  509;  AUman  v.  Taylor,  souri,  etc.,  R.  Co.,  17  Mo.  App.  105; 
loi  111.  185;  Chicago  v.  Hall,  103  111.  Scott  v.  Crews,  72  Mo.  261;  Phelps 
342;  Jenkins  v.  International  Bank,  County  v.  Bishop,  68  Mo.  250;  Crews 
III  111.462;  St.  Louis  Nat.  Stock  Yards  v.  Mooney,  74  Mo.  26;  Rolf  v.  Tim- 
V.  Wiggins  Ferry  Co.,  112  111.  384;  mermeister,  15  Mo.  App.  249;  Duffy  v, 
Atty.-Gen.  v.  Chicago,  etc.,  R.  Co.,  112  Joyal,  5  Mo.  App.  579;  State  v.  Done- 
Ill.  520;  Bowen  v.  Allen,  113  111.  53;  gan,  12  Mo.  App.  190;  Knoll  v,  Woel- 
Tunesma  v.  Schuttler,  114  111.  156;  ken,  13  Mo.  App.  275;  Murphy  v,  De 
Cairo  v.  Campbell,  116  111.  305;  Union  France,  105  Mo.  53;  Sherwood  t^.  Baker, 
Nat.  Bank  v.  International  Bank,  123  105  Mo.  472;  Ferryman  v.  State,  8  Mo. 
111.  510;  Maloney  v,  Dewey,  127  111.  208;  Bernecker  v.  Miller,  44  Mo.  102; " 
395;  Ivesi/.  Hulce,  17III.  App.  35;  Fan-  Reed  v.  Vaughan,  15  Mo.  137. 
ning  V,  Russell,  21  111.  App.  220;  Brin-  Nebraska,  —  State  v,  Buffalo  County, 
ton  V.  Einhaus,  21  111.  App.  328;  Jolly  6  Neb.  454;  Bryant  v.  Estabrook,  16 
V.  Fitzgerald,  23  111.  App.  514;  Pepper  Neb.  217. 

V.  Pepper,  24  111.  App.  316;  Smith  v.  New     Hampshire,  —  Pendexter      v, 

Luse,3oIll.  App.37;  Webberr.  Mackey,  Cate,  66  N.  H.  270. 

31  111.  App.  369;  Telford  r.  Garrells,  31  New  Jersey.  —  Stokes  v.  Middleton, 

111.  App.  441;   Culver  v,  Phelps,   130  28  N.  J.  L.  32;  Hartshorne  v.  Johnson, 

111.  217;   Paullissen  v,  Loock,  38   111.  7  N.  J.  L.  108;  Den  v.  Gaston,  24  N.  J. 

App.  510.  L.  818;   Den  v.  Zellers,  7  N.  J.  L.  153; 

Indiana.  —  Rubush  v.  State,  112  Ind.  Maxwell  v.  Pittenger,  3  N.  J.  Eg.  156; 

107;    Walker    v.   Hill,    iii    Ind.    232;  Dlehl  v.  Page,  3  N.  J.  Eq.  143;  Den  v. 

Indianapolis     First     Nat.      Bank     v.  O'Hanlon,  21   N.  J.  L.   582;  National 

Hanna,  12  Ind.  App.  240;    Harrod  v.  Docks,  etc.,  R.  Co.  v,  Pennsylvania  R. 

Dismore,  127  Ind.  338.  Co.,  52  N.  J.  Eq.  58. 

Town.  —  Bacoh    v.   Chase,   83    Iowa  New  York,  —  Hawley  v,  Mancius,  7 

521;    Barney  v.  Chittenden,  2  Greene  Johns.    Ch.    (N.    Y.)    174;    Gomez   v, 

(Iowa)  165.  Gomez,  81  Hun  (N.  Y.)  566;  Germania 

Kentucky,  —  Paul  v.  Smith.  82  Ky.  F.  Ins.  Co.  v.  Francis,  43  Hun  (N.  Y.) 

451;  Gains  v.  Johnston,  (Ky.  1891)  15  621. 

S.  W.  Rep.  246.  North  Carolina,  — Smith  v.  Gray,  116 

Louisiana.  —  Factors',  etc..  Ins,  Co.  N.  Car.  314;    McLaurin  v.  McLaurin, 

z'.  De  Blanc.  31  La.  Ann.  100;  Grevem-  106     N.    Car.    331;    McGlawhom     v, 

berg  V.  Bradford,  44  La.  Ann.  400;  Jones  Worthlngton,  98  N.  Car.  199;  Sumner 

V.   Lake,  43   La.  Ann.  1024;   Kent  v.  v.  Sessoms,  94  N.  Car.  371;    Hare  v. 

Brown,  38  La.  Ann.  802.  Hollomon,   94    N.   Car.    14;    State  v, 

Maine.  —  Banister  v,  Higginson,  15  Ridley,  114  N.  Car.  827. 
Me.  73;    Smith  v.   Keen,  26  Me.  411;  Oregon.  —  Morrill  v.  Morrill,  20  Ore- 
Granger  V.  Clark,  22  Me.  128.  gon  90, 

Maryland.  —  Taylor  v.  State,  73  Md.  Pennsylvania.  —  Brooks's    Estate,    8 

208.  Pa.  Co.  Ct.  Rep.  514;  Murray  v,  Weigle, 

Massachusetts,  — Pearse  v.  Hill,   163  118  Pa.  St.  159;  Yaple  v.  Titus,  41  Pa. 

Mass.    493:    Sylvester   v,    Boyd,    166  St.  195;  McDonald  v.  Simcox,  98  Pa« 

Mass.  445.  St.  619. 
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ties,  however  gross,  which  do  not  render  the  judgment  absolutely 
void,  are  not  available  on  collateral  attack,  but  the  judgment  is 

valid  until  reversed  or  vacated  by  direct  proceeding.*     In  such 

Tennessee,  —  Greenlaw  r.  Greenlaw,  107  Cal.  386;    Lynch  «/.   Rooney,    iia 

16  Lea  (Tcnn.)  435.  CaL  279;    Johnston  v.  San    Francisco 

Texas,  —  Grassmeyer  v,  Beeson,  18  Sav.    Union,    75     CaL    134;    James's 

Tex.    753;    McCreery    v.    Fortson,    35  Estate,  99  Cal.  374;    Rowe   v,  Blake, 

Tex.  641;  Grant  v,  McKinney,  36  Tex.  112  Cal.  637;  Keybers  v,  McComber,  67 

62;    Wells  V,  Polk,  36  Tex.  120;    Bur-  Cal.  398;    Sherer    v.  Superior  Ct.,  96 

ford  V.  Rosenfield,  37  Tex.  42;  Hutch-  Cal.  653. 

ins  V.  Lockett,  39  Tex.  165;  Luckett  v,  Delaware,  —  Roach  z^.  Martin,  i  Harr. 

Townsend,  3  Tex.  119;  Sutherland  v,  (Del.)  548. 

De  Leon,  i  Tex.  250.  Georgia,  —  Tucker  v,  Harris,  13  Ga. 

Vermont.  —  Porter    v,    Gile,  47   Vt.  i;     Wood    v,   Crawford,    18  Ga.    526; 

620;  Nason  v.  Sewail,  Brayt.  (Vt.)  119.  Kelsey  v,  Wyley,  10  Ga.  371. 

Virginia. — Spotts  v.  Com.,  85  Va.  Illinois. —  Allman     ».    Taylor,    loi 

531.  111.    185;    Mulford  V,  Stalzenback,   46 

Washington.  —  Baldwin  v,  Baer,  10  111.  305;  Hempstead  v,  Dickson,  20  111. 

Wash.  414.  193;    Fitzgibbon  v.   Lake,  29  111.  165; 

United  States.  —  Cooper  t/.  Reynolds,  Chicago,   etc.,   R.   Co.  ».  Watson.   113 

lo  Wall.  (U.  S.)  308;  Simmons  7/.  Saul,  111.    195;    Agnew  v.    Lichten,    19    111. 

138  U.  S.  444;    McNitt  V,  Turner,   16  App.  79;  McCormack  s'.  Kimmel,  4  111. 

Wall.  (U.  S.)  366;  Herron  v,  Dater,  120  App.  I2i;  Schmidt  v.  Pierce,  17  III.  App. 

U.  S.  464;  Needham  v,  Wilson,  47  Fed.  523;  Dodge  v.  Cole,  97  III.  348;  Vail  v. 

Rep.  97.  Arkell,    146    111.    363;     Kingsbury    v. 

ProBecntion  for  Pexjtiry.  —  Where  the  Powers,  131  111.  182;  Hobson  z/.  Ewan, 

jurisdiction  of  the  court  is  voidable  by  62  111,   146;  Curtiss  v.   Brown,  29  111. 

matters  not  appearing  upon  the  face  of  201 ;  Shoemate  v.  Lockridge,  53  HI.  503; 

the   record,   trial,  or  conviction,   such  Gardner  v,  Maroney,  95   111.  552;   Van 

record  cannot  be  collaterally  impeached  Metre  t'.  San  key,  148  111.  536;  Burton 

in  a  prosecution  for  perjury  for  taking  v.  Perry,  146  111.  71;  Taylor  v,  Kearn, 

a  false  oath  in  the  course  of  the  trial,  68   111.    339;    Jenkins  v.  International 

by  showing  that  the  jurisdiction  might  Bank,  in  111.  462;  Maloney  v,  Dewey, 

have   been  ousted  though  it  was  not  -  127  111.  395;  Ives  v,  Hulce,  17  III.  App. 

defeated.    While  it  is  necessary,  to  sus-  35;  Moffitt  t/.  Moffitt,  69  111.  641 ;  Lyons 

tain  an  indictment  for  perjury,  to  show  v.  Cooledge,  89  111.  529. 

that  the  court  had  jurisdiction  of  the  Indiana,  —  Nesbit  t/.  Miller,  125  Ind. 

subject-matter  of  the  inquiry  in  which  106;  Davidson  v.  Koehler,  76  Ind.  400; 

the   perjury   is   alleged   to  have  been  Lantz  v.  Maffett,  102  Ind.  28;  Indiana, 

committed,  the  defendant  cannot  im-  etc.,  R.  Co.  z/.  Allen,  113  Ind.  308;  Davis 

peach  the  record  by  showing  that  the  v.  Lennen,  125  Ind.  185:    Alexanders, 

prosecution  for  the  offense  in  the  trial  Gill.  130  Ind.  485:  State  v.  Rogers,  131 

of  which  the  false  swearing  occurred  Ind.  458;  States.  Tow,  5  Ind.  App.  261; 

was   barred  by   the  statute  of  limita-  Harrods.  Dismore,  I27lnd.  338;  Worth- 

tions.     State  v,  Ridley,  114  N.  Car.  829.  ington  v.  Dunkin,  41  Ind.  515;  Hawkins 

Equitable  DefenBes  in  Actions  at  Law.  v.  McDougal,  126  Ind.  539;  Walker  v, 

—  A  statute  permitting  equitable  de-  Hill,  iii  Ind.  223;   Evans  v.  Ashby,  22 

fenses  in  actions  at  law  does  not  have  Ind.  15;  Waltz  v.  Borroway,  25  Ind.  380; 

the   effect  of   permitting    a   collateral  Hawkins    v.    Hawkins,    28    Ind.    66; 

attack  of  an  order  or  decree  of  a  court  Comparet  v,  Hanna,  34  Ind.  74;  Gavin 

of  equity  in  an  action  at  law.     Taylor  v,  Graydon,  41    Ind.    559;    Britton   v, 

V,  State,  73  Md.  220.     But  see  Clark  v.  State,  54  Ind.  535;    Goar  v,  Maranda, 

Little,  41  Iowa  497;  Ferguson  z/.  Craw-  57  Ind.  339;    Browning  v.  Smith,   139 

ford,  70  N.  Y.  253.  Ind.  280. 

1.  Arkansas,  —  Evans  v,  Percifull,  5  Iowa,  —  Traer  v.  Whitman,  56  Iowa 

Ark.  424;    Miller  r.  Barkeloo,  8  Ark.  443;  Morrow  v.  Weed,  4  Iowa  77;  Read 

318;  Boyd  V.  Roane,  49  Ark.  397;  Stu-  v.  Howe,  39  Iowa  553;  Edmundson  v. 

art  V,  Peay,  21  Ark.  117;  ^x/.  Woods,  Independent  School  Dist.,  (Iowa  1896) 

3  Ark.  532.  67  N.  W.  Rep.  671;    Ballinger  r.  Tar- 

California,  —  Hay  ward  v,  Pimental,  bell,  16  Iowa  492;  Cursley  v.  Hayes,  22 
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cases  the  only  thing  to  be  considered  is  whether  the  court  whose 
proceedings  are  brought  in  question  collaterally  had  jurisdiction 

Iowa  II;    Ketchum  «^.  White,  72  Iowa  N^w     Hampshire,  —  Blanchard      v, 

I93r    Parker  v.   Albee,    86    Iowa   46;  Goss«  2  N.  H.  491;  Gorrill  z/.  Whittier, 

Freeman  v.  Hart,  61  Iowa  525.  3  N.  H.  265;  Smith  v.  Smith,  15  N.  H. 

Kansas.  —  Rowe  v.  Palmer,  29  Kan.  55;    Kittredge  v.  Emerson,   15  N.   H. 

337;   Axman  v,  Dueker.  45  Kan.  179;  262;    Morse  v.  Presby,  25  N.   H.  303; 

Mills  V.  Ralston,  10  Kan.  206;   Matter  Bedel  z/.  Goodall,  26  N.  H.  98;    Lam- 

of  Dill,  32  Kan.  691.  prey  v,  Nudd.  29  N.  H.  300;  Keniston 

Kentucky. — Prince  z^.  Antle,  90  Ky.  v.   Little,  30  N.   H.  318;    Claggett  v. 

138.  Simes,   31    N.    H.   22,    56;    Brown    v. 

Maine,  —  Boynton  v.  Fly,  12  Me.  17;  Dudley,  33  N.  H.  511;    White  v.  Lan- 

Pease  V.  Whitten,  31  Me.  117;  Footman  daff,  35  N.   H.  128;    Moulton  v.  Wen- 

v.   Stetson,   32   Me.    17;    Woodman  v.  dell,  37  N.  H.  410;   State  v.  Weare,  38 

Smith,  37  Me.  21;  Smith  v.  Abbott,  40  N.  H.  314;    Wingate  v.  Haywood,  40 

Me.  442.  N.  H.  437;    Bruce  v.  Cloutman,  45  N. 

Maryland.  —  Dorsey     v.    Garey,    30  H.  37;  Lawrence  r.Smith,  45  N.  H.  533. 

Md.  489;  Percy  v.  Clary,  32  Md.  245;  New  Jersey,  —  Manley  v,  Mickle,  53 

Morrill  v,  Gelston,  34  Md.  413;  Powles  N.  J.  Eq.  157;    Munday  v.  Vail,  34  N. 

V.  Dilley,  9  Gill  (Md.)  222:  Ranoul  v.  J.  L.  418;  Den  v,  Hammel,  18  N.  J.  L. 

Griffie,  3   Md.    54:   Farmers'    Bank  v,  73. 

Thomas,  37  Md.  246;  Manton  v.  Hoyt,  New  York,  —  Hunting  v.  Blun,  143 

43  Md.  254;    Cockey  v.  Cole,  28  Md.  N.   Y.    511;    People  v,    Brooklyn,    49 

276;     Clark    V.    Bryan,    16    Md.   171;  Barb.  (N.  Y.)  136;    De  Bemer  f .  Drew, 

Gleon  V.  Williams,  60  Md.  93;  Groshon  39  How.  Pr.  (N.  Y.  Supreme  Ct.)  472; 

z'.,  Thomas,  20  Md.  234.  Whiting  v.   Putnam,   16  Abb.   Pr.  (N. 

Michigan. — Gill  v.  Backus,  (Mich.  Y.  C.  PL)  382;  Brooks  v.  New  York, 
1896)  66  N.  W.  Rep.  347;  Taylor  v.  57  Hun  (N.  Y.)  104;  Cherry  Creek  v, 
Gladwin,  40  Mich.  232;  Reeg  v.  Burn-  Becker,  123  N.  Y.  168;  Schaettlerz/.  Gar- 
ham,  55  Mich.  40;  Bigalow  v.  Barre,  diner,  47  N.  Y.  404;  Anderson  v.  Carr, 
30  Mich,  i;  Mitchell  v.  Chambers.  43  65  Hun  (N.  Y.)  179,  137  N.  Y.  565. 
Mich.  150.  North  Carolina,  —  Ward  v.  Lowndes, 

Mississippi, — A.    B.    Smith    Co.    v.  96   N.   Car.   367;    Burke  v,   Elliott,  4 

Holmes  County  Bank,  (Miss.  1895)  18  Ired.  L.  (N.  Car.)  355;  Springer  ».  Shav- 

So.  Rep.  847;  Moore  v.  Ware,  51  Miss,  ender,  116  N.  Car.  12. 

206.  Ohio.  —  Paine  v,  Mooreland,  15  Ohio 

Missouri.  —  Camden     v.     Plein,    91  435;  Sheldon  v.  Newton,  3  Ohio  St.  498. 

Mo.  117;    Castleman  v.  Relfe,  50  Mo.  Oregon.  —  McCulloch    v,    Estes,    20 

583;     Dil worth    v.    Rice.  48  Mo.   124;  Oregon  349;  Cason  v.  Stone,  i  Oregon 

Yeoman  v.  Younger,  83  Mo.  424;  Mer-  41;    Nicklin  v,  Hobin,  13  Oregon  406; 

rick  V.  Merrick,  5  Mo.  App.  123;  Rob-  Dolphz^.  Barney,  5  Oregon  192;  Walker 

bins  V.  Foster,  20  Mo.  App.  519;  Miles  v.  Goldsmith,  14  Oregon   125;  Wood- 

V.  Davis,  19  Mo.  408;  State  v.  Hunter,  ward  v.  Baker,  10  Oregon  491;  Finley 

98   Mo.  386;    Gibbs  V.   Southern,    116  v.  Houser,  22  Oregon  562. 

Mo.  204;    Rosenheim  v.   Hartsock,  90  Pennsylvania.  —  Gilmore  v.  Rodgers, 

Mo.  357;  Lewis  v.  Morrow,  89  Mo.  174;  41  Pa.  St.  120. 

Howard    v.   Still,    14   Mo.    App.    584;  Rhode  Island,  —  Hall  v,  Anthony,  13 

Knoll  V.  Woelken,   13  Mo.  App.  275;  R.  I.  221. 

Colvin  ».  Six,  79  Mo.  198;    Hardin  v.  Texas,  —  Roberts  v.  McCamant,  70 

Lee,  51  Mo.  241;    State  v.  Six,  80  Mo.  Tex.  743;    Carter  v.   Roland,  53  Tex. 

61;  Ellis  z/.  Jones,  51  Mo.  180;  Hager-  540;    Mikeska  v.   Blum,   63  Tex.  44; 

man  v.  Sutton,  91  Mo.  528.  Bordages  v.  Higgins,  i  Tex.  Civ.  App. 

Nebraska, — Crowell    v.   Johnson,   2  43;    Caplen  v.  Compton,  5  Tex.  Civ. 

Neb.  154;  Trumble  z/.  Williams,  18  Neb.  App.  410;   Odle  v.  Frost,  59  Tex.  684; 

144;  Brandhoefer  v.  Bain,  45  Neb.  781;  Murchison  v.  White,  54  Tex.  78;  With- 

Taylor  v.  Coots,  32  Neb.  30;  Roberts  v.  ers  v.  Patterson,  27  Tex.  491. 

Flanagan,  21  Neb.  503;  Hilton  </.  Bach-  Utah,  —  Ducheneau     v.     House,    4 

man,  24  Neb.  492;  Williams  v,  Lowe,  Utah  369;    Ducheneau  v,   Ireland,   5 

4  Neb.  396.  Utah  108. 

Nevada,  —  State  v.  Blossom,  22  Nev.  Vermont.  —  Porter   v,  Gile,  47   Vt. 

71.  620;  Holt  V,  Thacher,  52  Vt.  592. 
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and  power  to  pass  the  judgment  or  decree,*  and  mere  irregulari- 
ties  which  do  not  affect  the  jurisdiction  are  no  more  available 
than  erroneous  judgments.* 

Virginia,  —  Lemmon  v,  Herbert,  93  v.  Dodge,  80  III.  564;  Nichols  9.  Mitclu 

Va.  653;    Pennybacker  v.  Switzer,  75  ell,  70  lU.  258. 

Va.  671;  Pierce  v,  Graham,  85  Va.  236;  Indiana, -^YxyaXXA  v,  Elmore,  8  Ind. 

Cottom  V,  Cottom,  4  Rand.  (Va.)  193;  App.  378;    Woolery  v.  Grayson,  xxo 

Hitchcoxz'.  Rawson,  i4Gratt.  (Va.)526.  Ind.  149;  Kleyla  v.  Hasketi,  112  Ind. 

West   yirginia.  ^  HM  v.  Hall,   13  5x5;  Walker  w.  Hill,  in  Ind.  224. 

W.  Va.  I.  lottfa,  —  Rotch  v,  Humboldt  College, 

Wisconsin.  —  Falkner    v.  Guild,    lo  89  Iowa  480;  Parker  v,  Albee,  86  Iowa 

Wis.  572;   Johnson  v.  Iron  Belt  Mia.  40. 

Co.,  78  Wis.  159.  /Toifjax.  —  Matter  of  Dill,  33  Kan. 

United    ^/a/fx.  —  Pullman's   Palace  691. 

Car  Co.  V,  Washburn,  66  Fed*  Rep.  Kentuckv,  — *  Bennlagfield  r.  Reed,  8 

790;    Griswold  v.  Hazard,  141  U.  S»  B.  Mon.  (Ky.)  X02. 

360;  Reinach  v^  Atlantic,  etc.,  R.  Co.,  Maryland,  -*  Powles  v,  Dllley,  9  Gill 

58  Fed.  Rep.  33;  Evers  v.  Watson,  156  (Md.)  322;  Simpson  v.  Bailey,  80  Md. 

U.    S.  527;    Cooper  v.  Reynolds,   10  421. 

Wall.  (U.  S.)  308;  McNitt  tr.  Turner,  16  ATiV^^aff.  •— Jenness  v.   Lapeer  Cir« 

Wall.  (U.  S.)  366;  Simmons  r.  Saul,  cult  Juage,  43  Mich.  469;  Torrans  9. 

138  U.  S.  454;   Grignon  v.  Astor,  3  Hicks,  33  Mich,  307;   Ruggles  v.  Cen- 

How.  (U.  S.)  319*  trevllle  First  Nat.  Bank,  43  Mich.  193; 

England.  —  Res  r.  \nnceot,  I  Stim,  Pardee  t^.  Smith,  37  Mich.  33. 

481.  Minnesota.  —  Brown  v.  Atwater,  35 

1.  Dorsey  v.  Gray,  30  Md.  489;  Peu  Mlon.  530;  Hennessy  tr.  St.  Paul, 
tiford  V.  ZDellner,  45  Mich.  358;  Bacoo  S4  Minn.  819;  Hotchkiss  v.  Cuttinff,  X4 
r.  Chase,  83  Iowa  521;  Paul  v.  Smith.  Mina.  S37»  Vaule  v.  Miller,  64  Minn. 
82  Ky.  451.    See  also  the  cases  cited  48$, 

generally  in  this  section,  and  sufra^  II.  ATw^wn. — Sims  v.  Gray,  66  Mo,  6x6; 

8.  Effect  of  Pleadings.  McNair  t^.  Biddle,  8  Mo.  257;  Johnson 

Test  ~  Void  or  YoidabloBrooeedinfS.—  r.  Beazley,  65  Mo.  250;   Winston  v. 

It  is  said  that  proceedings  which  ar9  Affalter,  49  Mo.  363;  Martin  9.  Barron, 

amendable  are  not  void.     The  very  J7  Ma  30X:    Exendine  r.  Morris,  76 

fact  that  the  court  can  make  the  ameno-  Mo.  416;  O'Reilly  v,  Nicholson,  45  Mo. 

ment  shows  ex  vi  termini  that  the  pro-  x6o;   Brown  v.  Walker,  xx  Mo.  App. 

ceedings  are   merely   erroneous,  and  336,  8$  Mo.  363;  Johnson  v.  Gage,  57 

that  the  court  has  jurisdiction.    John*  Mo.  x6o;   Brackett  r.  Brackett,  53  Mo. 

son  V.  Tones,  3  Neb.  137:   Hardin  9.  26$;    Perryman  v.  State,  8  Mo.  so8; 

Lee,  51  Mo.  341  \citins  Hunt  v,  Loncks,  Bernecker  cr.  Miller,  44  Mo.  103 :  Childs 

38  Cal.  372:   Parmelee  v,  Hitchcock,  v.  Shannon,   x6   Mo,  33X;    Bailey   v. 

12  Wend.  (N.  Y.)  96;   Cooper  v.  Rey-  McGinnlss,    57    Mo.    363;    Mann    v. 

nolds,  10  Wall.  (U.  S.)  308].  Schroer,  50  Mo.  306;  C  rson  v.  Sheldon, 

2.  Alabama,  —  Wyman  t^.  Campbell,  ex  Mo.  436;  Chouteau  v,  Nuckolls,  20 
6  Port.  (Ala.)  219;  Lee  v.  Campbell,  6  Mo,  448:  Dunn  v.  Miller,  8  Mo.  App. 
Port.  (Ala.)  249;  Couch  9.  Ca.npbell,  6  467,  75  Mo.  260;  Bray  v.  Marshall.  75 
Port.  (Ala.)  262;  Moore  v.  Clay,  7  Ala,  Mo.  327. 

742;  Cox  V,  Davis,  X7  Ala,  7x4.  AV^oi^i^. —>  Connelly  tr.  Egerton,  32 

ArJkansas,  —  Conway  v.  Ellison,  X4  Neb.  83;  Roberts  v,  Flanagan,  3X  Neb. 

Ark.  360.  «03;   Oakley  v.  Pegler,  30  Neb.  638; 

California,  -<-  Scarf    v,   Aldrich,    97  Larimer  v,  Wallace,  j6  Neb.  444. 

Cal.  360.  New  Jersey,  —  Diehl  ir.  Page,  3  N.  J. 

Connecticut,  —  Morey    9.    Hoy t,   68  Eq.  143. 

Conn.  542.  New  York,  — >  Matter  of  StilwcU,  X39 

Florida,  —  Adams  v.  White,  33  Fla.  N.  Y.  337;   Bennett  v,  Conchoaan,  4^ 

352.  Barb,  (N.  Y.)  73;   D.  lafield  ».  Brady, 

Illinois,  —  Fitzpatrick  v,  Rutter,  x6o  108  N.  Y.  524;  Hallock  v.  Dominy,  69 

111.  282;   Wimberley  v.  Hurst,  33  111,  N.  Y.  24X. 

166;  Maple  V,  Havenhill,  37  111.  App.  Norlh  Carolina.  —  Burgess  v,  KIrby, 

311;  Goodwins,  Mix, 33  III,  1x5;  Wing  94  N.  Car.  575;  Keaton  v.  Banks,  xo 
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Iknrf  Frwnmpttoa  Xii  ia  IftTor  of  ih«  Begoltflty  of  the  proceedings  of 
courts  of  general  jurisdiction,  even  though  the  record  is  silent.^ 

c.  Courts  of  Limited  and  Inferior  Jurisdiction.  —  The 

foregoing  rules  generally  apply  to  courts  of  limited  and  inferior 
jurisdiction  as  well  as  to  those  of  general  and  unlimited  jurisdic- 
tion ; '  the  only  difference  between  courts  of  general  and  courts  of 

Ired.  L.  (N.  Car.)  381;  Vick  v.  Pope,  Greene  (Iowa)  492;  Wright  v.  Marsh,  2 

81  N.  Car.  22;   Williamsoa  Vn  Hart-  Greene  (Iowa)  94;  Campbell  v.  Ay  res, 

man,  9a  N.  Car.  236;   Fowler  v.  Poor,  6  Iowa  339. 

93  N.  Car.  466;  Stancill  v.  Gay,  92  N.  Kansas,  —  Head      v.      Daniels,      38 

Car.  455;   Knott  v.  Taylor,  99  N.  Car.  Kan.  i. 

511.  -^tjjM#r».  —  Sherwood  v.  Baker,  105 

OiiV.^-Root  V.  Davis,  51  Ohio  St.  Mo.  472. 

29;  Spools  9.  Coen,  44  Ohio  St.  497.  New  York,  —  Gridiey  v,  St.  Francis 

Or/'^jwf.  —  Woodward  v„    Baker,    10  Xavier  College,  137  N.  Y.  327;    Blake 

Oregon  491;    State  v.  Thompson,   28  v.  Lyon,  etc.,  Mfg.  Co.,  77  N.  Y.  626. 

Oregon  296.  Pennsylvania,  —  Lewis  v,  Rogers,  16 

Pennsylvania, -^  Littleton's  Appeal,  Pa.  St.  18;  Thompson's  Appeal,  57  Pa. 

3  Pa.  St.  177;  West  V,  Cochran,  104  St.  175:   Clark  v,  Douglass,  62  Pa.  St. 

a.  St.  482;   Com.  V,  Royer,  i6z  Pa.  408;  Association  2^.  Maguire,  x  W.  N.  C. 

St.  351.  (^^')  ^^3>   Meason's  Estate,   4  Watts 

Texas,  —  McClesky  v.  State,  4  Tex.  (Pa.)  341;  Butterfield's  Appeal,  77  Pa. 

Civ.  App.    322;    Youngstown  Bridge  St.  197;   Lowber's  Appeal,  8  W.  &  S. 

Co.  V.  North  Galveston,  etc.,  R.  Co.,  (Pa.)  387:  Roemer  v,  Denig,  x8  Pa.  St. 

(T«x.  Civ.  App.  1895)  3Z  S.  W.  Rep.  482. 

420.   -  8.  Arkansas,  —  Webster  v,  Daniel,  47 

Vermont,  ~  Wells  v.  Atkins,  68  Vt.  Ark.  131. 

191.  Illinois,  ^'YovLtig  v,  Lorain,   xi  III. 

Washington,  ^  Belles   9.    Miller,  10  624;  Payne  v,  Taylor,  34  111.  App.  493. 

Wash.    259;    Munch    v.    McLaren,    9  Indiana,  <^  Stoddard  7.  Johnson,  75 

Wash.  676.  Ind.  30;  Featherston  v.  Small,  77  Ind. 

IVest     Virginia, ^Ylot^     Weetem  144;  Argo   v.   Barthand,  80  Ind.  66; 

Bank  v.  Hays,  57  W.  Va.  475.  Simonton  v.  Hays,  88  Ind.  72. 

fViseonsin,  —  Falkner    v.    Guild,   10  Iowa,  —  Cooper    v,    Sunderland,    3 

Wis.  572.  Iowa  1x4;  Frazier  v,  Steenrod,  7  Iowa 

C/niied  States,  —  Bigelow  v.  Chatter-  339;  Parsley  v,  Hayes,  22  Iowa  ix. 

ton,  51  Fed,  Rep.  614,  10  U.  S.  App.  jtansas,  ^Bmdford    v.    Larkin,    57 

267;  Insley  v,  U.  S.,  150  U.  S.  512.  Kan.  90;  Willis  v,  Sproule,  13  Kan. 

1.  Arkansas.  ^UcKmghi  v.  Smith,  269. 

5  Ark.  409.  Maryland,  —  Deal  v,  Harris,  8  Md. 

Florida.  —  Lee  v.  Patten,  34  Fla.  149.  40. 

HUncis,  —  Wenner  9.  Thornton,  98  Michigan,  ^-  Granger    v.  Judge,    44 

111.  156;  Blair  v,  Ray,  5  111.  App.  453;  Mich.    385;    Chaddock    v,    Barry,  93 

Riely  v.  Barton,  32  111.  App.  524;  Gra-  Mich.  542. 

ham  o,  Dixon,  4  111.  1x5;   Hough  v,  Missouri. — Jeffries    v.    Wright,    5X 

Baldwin,  x6  lU.  293;  Cody  v.  Hough,  Mo.  2x5;   Kansas  City  v.  Winner,  58 

20  111.  43;   Chapman  v,  Hurd,  67  III.  Mo.  App.  299;  McLaughlin  v.  Schultz, 

234;    Bishop  V,   Morris,   22   111.  App.  125  Mo.  469. 

564;  Seavey  9.  Seavey,  30  111.  App.  625.  New    York^  —  Stone    v.    Miller,    62 

/9wa.  —  Stevenson  v,  Bonesteel,  30  Barb.  ^N.  Y.J  430;  Hard  v.  Shipman,  6 
Iowa  286;  Kennedy  tr.  Independent  Barb.  (N.  Y.)  623. 
School  Dist.,  48  Iowa  189;  Hull  v,  Oregon,  —  Warner  v,  Myers,  3  Ore- 
Chicago,  etc.,  R.  Co.,  65  Iowa  7x3;  gon  218;  Canyonville,  etc.,  Road  Co. 
Lees  V.  Wetmore,  58  Iowa  X70;  Suiter  v,  Douglas  County,  5  Oregon  280. 
V,  Tnmer,  xo  Iowa  5x7;  Davenport  Pennsylvania.  —  Spade  v.  Bruner,  7a 
Mut.  S^v.  Fund,  etc.,  Assoc,  v.  Pa.  St.  57;  Billings  v.  Russell,  23  Pa. 
Schmidt,  15  Iowa  2x3;  Brown  v.  Davis,  St.  189. 

glowa  ^x:   Indiana  v,  Helmer,  21  South  Dakota,  ^  Jewett  v,  Sundback, 

wa   370;    Patterson   v.  Indiana,    2  s  S.  Dak.  ixi. 
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special  jurisdiction  being  that  the  record  of  the  latter  must  show 
jurisdictional  facts,*  a  presumption  of  regularity  attaching  as  soon 
as  the  record  shows  that  the  court  had  jurisdiction,  at  least  so  far 
as  subsequent  proceedings  in  the  action  are  concerned,  to  which 
extent  every  intendment  is  in  favor  of  regularity.* 

d.  Exception  in  Favor  of  Strangers.  —  An  exception  to 

the  rule  is  stated  in  favor  of  strangers  to  the  record  whose  pre- 
existing rights  are  affected  and  who  had  no  knowledge  or  notice 
of  the  proceedings ;  and  such  persons,  having  had  no  opportunity 
to  reverse  erroneous  judgments,  are  accorded  the  privilege  of 
calling  them  in  question  in  collateral  proceedings.' 

1.  Seej«/rfl,  IX.  2.  Courts  of  Inferior    Miss.   364;    Cason  v.  Cason,   31   Miss. 
Jurisdiction.  57S;  Cannon  v.  Cooper,  39  Miss.  784, 

"The   distinction   between  superior  Missouri,  —  Ellis   v,   Jones,    51    Mo. 

and  inferior  courts  is  not  of  much  im-  181;  Brooks  v.  Duckworth,  59  Mo.  51; 

portance   in   this   particular  case,    for  State  v,  Lawrence,  45  Mo.  492. 

whenever  it  appears  that  there  was  a  New  Jersey.  —  Reeves  v,  Townsend, 

want  of  jurisdiction,  the  judgment  will  22  N.  J.  L.  396. 

be  void,  in  whatever  court  it  was  ren-  Oregon,  —  Dick  v,  Wilson,  10  Oregon 

dered."      Bloom    v,    Burdick,    i    Hill  490. 

(N.  Y.)  130.     Judge  Paige  held,  in  Hard  3.  Georgia,  —  Smith    v,    Cuyler,    78 

V,  Shipman,  6  Barb.  (N.  Y.)  621,  that  Ga.  654. 

**  the  want  of  jurisdiction  may  always  Maine,  — Sidensparker  v.  Siden- 
be  set  up  against  a  judgment  of  a  sparker,  52  Me.  481;  Bufifum  z^.  Rams- 
court,  whether  of  general  or  of  special  dell,  55  Me.  252;  Gilbert  v.  Duncan,  65 
and  limited  jurisdiction,  whenever  such  Me.  469;  Caswell  v,  Caswell,  28  Me. 
judgment  is  sought  to  be  enforced,  or  232. 

any  benefit  is  claimed  under  it."     Bol-  Massachusetts.  —  Safford    v,    Weare, 

ton  V,  Jacks,  6  Robt.  (N.  Y.)  198.  142  Mass.  231;  Fall  River  v.  Riley,  140 

2.  Alabama.  —  Commissioners'  Ct.  Mass.  488;  Vose  v,  Morton,  4  Cush. 
V.  Thompson,.  18  Ala.  694;  Key  z\  (Mass.)  31  [rtViWjf  Alexander  i'.  Gould, 
Vaughn,  15  Ala.  497.  i  Mass.  165;  Thomdike  v.  Bordman,  4 

Connecticut.  —  Raymond   v.  Bell,   18  Pick.  (Mass.)  483;  Pond  «/.  Makepeace, 

Conn.  89;  Fox  v.  Hoyt,  12  Conn.  491.  2  Met.  (Mass.)  114;  Leonard  v.  Bryant, 

Georgia,  —  Gray  v.  McNeal,   12  Ga.  11  Met.  (Mass.)  370];    Lafiin  v.  Field,  6 

424;  Tucker  z^.  Harris,  i3Ga.  i;  Wood  Met.  (Mass.)  287;    Downs  v.  Fuller,  2 

V,  Crawford,  18  Ga.  526.  Met.  (Mass.)  135. 

Illinois,  —  Morgan  v.  Green,  17  111.        ^«V^ iV a «.  — Eureka    Iron,    etc., 

395;    Kern  v.  Strasberger,  71  111.  303;  Works  «/.  Bresnahan,  66  Mich.  489. 
Hermann     v,    Pardrige,    79    111.   471;        Minnesota.  —  Hartman    v.  Weiland, 

Chicago,  etc.,  R.  Co.  v  Chamberlain,  36  Minn.    223;    Hunter   v,   Cleveland 

84  111.  333.  Co-operative  Stove  Co.,  31  Minn.  505. 

Indiana.  —  Stoddard   v.  Johnson,  75         Missouri.  —  State  v,  Stephenson,   12 

Ind.  30;  Featherston  v.  Small,  77  Ind.  Mo.   178;    State  v.  Towl,  48  Mo.  148; 

144;    Argo  V,   Barthand,  80    Ind.   66;  Sims  v.  Gray,  66  Mo.  616;  Golahar  v, 

Simonton  v.  Hays,  88  Ind.  72.  Gates,  20  Mo.  236. 

Iowa.  —  Rowan  v.  Lamb,  4  Greene        New  Hampshire,  —  Gurnsey    v,   Ed- 

(lowa)  475;    Cooper  v.  Sunderland,  3  wards,  26  N.  H.  224. 
Iowa  114;  Morrow  V.  Weed,  4  Iowa  77;        New   York, — Ashton   v,   Rochester, 

Pursely  v.  Hayes,  22  Iowa  11;  Shaw-  133  N.  Y.  187. 

han  V.  Loflfer,  24  Iowa  217;    Smith  v,        Pennsylvania, — Ogle  v.   Baker,   137 

Engle,  44  Iowa  265.  Pa.  St.  378. 

Kentucky.  —  Hardin  v.  Smith,  7  B.         Vermont.  —  Atkinson    v,    Allen,     12 

Mon.  (Ky.)  390.  Vt.  619;  Ingals  v.  Brooks,  29  Vt.  398. 

Michigan.  —  Schlatterer  v,  Nickode-         Virginia  .  —  Staunton     Perpetual 

mus,  50  Mich.  315;  Saunders  v,  Tioga  Bldg.,  etc.,  Co.  v.  Haden,  92  Va.  201. 
Mfg.  Co.,  27  Mich.  520.  United  States.  —  Laingz^.  Rigney,  160 

Mississippi.  —  Scott     v.    Porter,    44  U.  S.  531, 
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e.  Fraud.  —  The  authorities  are  not  agreed  upon  the  question 
whether  a  judgement  can  be  attacked  collaterally  for  fraud,  but 
the  general  rule  is  that  judgments  obtained  by  the  fraud  of  a 
party  are  binding  upon  the  parties  and  privies  thereto  until  im- 

Frooeedings  in  Sem.  —  In  Brigham  v,  in  rem  are  conclusive  evidence  of  the 
Fayerweather,  140  Mass.  413,  the  court  facts  adjudicated,  in  favor  of  a  stranger 
applies  the  principle  stated  in  the  text  as  against  a  party.  And  if  the  analogy 
to  judgments  in  rem^  reviewing  the  is  to  be  applied  to  all  judgments  which 
authorities,  as  follows:  "  If  a  compe-  create  or  change  a  status  or  a  title,  it 
tent  court  declares  a  vessel  forfeited,  would  apply  here.  For  the  plaintiff  was 
or  orders  it  sold  free  of  all  claims,  or  a  party  to  the  decree  establishing  the 
divorces  a  couple,  or  establishes  a  will  will,  and  that  decree  necessarily  pro- 
under  statutes  like  our  Pub.  Stat.,  c.  ceeded  on  the  ground  that  the  testator 
127,  §  7,  a  paramount  title  is  passed,  possessed  sufficient  capacity  to  make 
the  couple  is  divorced,  the  will  is  estab-  the  will.  But  these  cases  cannot  be 
lished,  as  against  all  the  world,  whether  taken  to  lay  down  a  general  principle, 
parties  or  not,  because  the  sovereign  The  reasons  given  for  the  decisions  are 
has  said  that  it  shall  be  so.  Hughes  not  that  the  conclusion  follows  as  a 
V,  Cornelius,  2  Show.  232,  T.  Raym.  necessary  effect  of  judgments  in  rem 
473,  Skin.  59;  Noell  v.  Wells,  i  Lev.  merely  as  such,  but  are  special  reasons 
235;  Scott  V.  Shearman,  2  W.  Bl.  977;  of  convenience  or  construction.  In 
The  Helena,  4  Rob.  Adm.  3;  Leonard  The  Mary,  9  Cranch  (U.  S.)  145,  the 
V.  Leonard,  14  Pick.  (Mass.)  280;  Mc-  doctrine  as  to  sentences  of  prize  courts 
Clurg  V.  Terry,  2i  N.  J.  Eq.  225.  But  is  said  to  rest  on  'the  propriety  of  leav- 
the  same  is  true  when  the  judgment  is  ing  the  cognizance  of  prize  questions 
that  .A  recover  a  debt  of  B.  The  pub-  exclusively  to  courts  of  prize  jurisdic- 
lic  force  is  pledged  to  collect  the  debt  tion;  the  very  great  inconvenience, 
from  B,  and  no  one  within  the  juris-  amounting  nearly  to  an  impossibility, 
diction  can  oppose  it.  And  it  does  not  of  fully  investigating  such  cases  in  a 
follow  in  the  former  case  any  more  court  of  common  law;  and  the  impro- 
than  in  the  latter,  nor  is  it  true,  that  priety  of  revising  the  decisions  of  the 
the  judgment,  because  conclusive  on  maritime  courts  of  other  nations,  whose 
all  the  world,  in  what  we  may  call  its  jurisdiction  is  coordinate  throughout 
legislative  effect,  is  equally  conclusive  the  world.'  "  See  also  Freeman  v. 
upon  ail  as  an  adjudication  of  the  facts  Alderson,  119  U.S.  187,  wherein  one 
upon  which  it  is  grounded.  On  the  of  the  distinctions  between  proceedings 
contrary,  those  judgments,  such  as  in  rem  and  those  quasi  in  rem  is  said  to 
sentences  of  prize  courts,  to  which  the  be  that  in  the  latter  the  judgment  of 
greatest  effect  has  been  given  in  col-  the  court  is  conclusive  only  upon  par- 
lateral  proceedings,  are  said  to  be  con-  ties  and  privies. 

elusive  evidence  of  the  facts  upon  And  see  Williams  v.  Lowe,  4  Neb. 
which  they  proceed  only  against  par-  398,  wherein  it  was  apparent  upon  the 
ties  who  were  entitled  to  be  heard  be-  face  of  the  record  that  property  sought 
fore  they  were  rendered.  The  Mary,  to  be  condemned  and  sold  was  not 
9  Cranch  (U.  S.)  146;  Salem  v.  East-  seized  and  taken  into  the  custody  of 
cm  R.  Co.,  98  Mass.  449;  Baxter  v.  the  court.  The  court  referred  to  and 
New  England  Marine  Ins.  Co.,  6  Mass.  approved  Boswell  v.  Otis,  9  How.  (U. 
286;  Whitney  V.  Walsh,  1  Cush.(Mass.)  S.)  350,  wherein  it  was  held  that  juris- 
29.  We  may  lay  on  one  side,  then,  any  diction  is  not  to  be  presumed  in  such  a 
argument  based  on  the  misleading  ex-  case  upon  the  general  ground  that  the 
pression  that  all  the  world  are  parties  subject-matter  of  the  suit  is  within  the 
to  a  proceeding  in  rem.  This  does  not  power  of  the  court,  but,  on  the  con- 
mean  that  all  the  world  are  entitled  to  trary,  that  "  no  principle  is  more  vital 
be  heard,  and  as  strangers  in  interest  to  the  administration  of  justice  than 
are  not  entitled  to  be  heard,  there  is  no  that  no  man  shall  be  condemned  in  his 
reason  why  they  should  be  bound  by  person  or  property  without  notice,  and 
the  findings  of  fact,  although  bound  to  an  opportunity'  to  make  his  defense, 
admit  the  title  or  status  which  the  And  every  departure  from  this  funda- 
judgment  establishes.  Still,  the  cases  mental  rule,  by  a  proceeding  in  rem^ 
iast  cited  show  that  some  judgments  in  which  a  publication  of  notice  is  sub- 
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peached  by  a  direct  proceeding  for  that  purpose,  but  are  not 
binding  upon  strangers,  and  the  latter  may  set  up  the  defense  of 
fraud  in  obtaining  a  judgment  whenever  an  attempt  is  made  by 
such  judgment  to  affect  their  rights.* 

4.  Conclnsiyenefls  of  Presumption  of  Jnrisdiction  —  <7.  In  Gen- 
eral. —  Questions  as  to  the  force  and  effect  of  judgments  of 
judicial  tribunals  depend  much  upon  the  form  in  which  they 
arise,  whether  directly  or  collaterally,  the  subject  to  which  they 
relate,  whether  of  person  or  subject-matter,  and  the  character  of 
the  tribunal,  whether  of  general  or  special  jurisdiction.' 

b.  Inferior  Courts.  —  The  jurisdiction  of  inferior  courts 
may  be  inquired  into  collaterally  in  respect  to  their  authority 
over  the  person  as  well  as  the  subject-matter,  even  in  contradic- 
tion of  the  minutes  or  dockets  which  those  tribunals  may  keep 
as  records  of  their  proceedings.' 

stituted  for  a  service  on  the    party,  Tex.  588.     See  also  Hunt  v,   Ellison, 

should  be  subjected  to  a  strict  legal  32  Ala.  173;  Zepp  v.  Hager,  70  111.  223. 

scrutiny."  Prima  Faoie  Snffloienoy.  —  The  record 

1.  For  the  effect  of  judgments,  and  showing  jurisdiction  is /rmfl/tui^suffi- 
of  fraud  as  a  defense,  see  article  Judg-  cient  for  the  purpose  of  showing  juris- 
MENTS,  Am.  and  Eng.  Encyc.  of  Law  diction.  Rugg  v.  Spencer,  59  Barb.  (N. 
(2d  ed.).  See  also  supra,  Vl\,  Jurisdic-  Y.)  383;  Potter  v.  Merchants*  Bank,  28 
tion  Fraudulently  Acquired.  N.  Y.  641 ;  Bolton  v.  Jacks,  6  Robt.  (N. 

2.  People  V,  County  Jail,  100  N.  Y.  Y.)  166;  Bosworth  v,  Vandewalker,  53 
24.  N.  Y.  597. 

Konresidenti.  —  When  suit  is  brought  8.  Coit    v.    Haven,    30   Conn,    igo; 

on  a  judgment  recovered    against  a  Clark    v.    Holmes,   I    Dougl.    (Mich.) 

party  at  a  time  when  he  was  not  a  resi-  400;   Smith    v.    Clausmeier,   136   Ind. 

dent  of  the  state,  the  defendant  may  115;  Salladay  v,  Bainhill,  29  Iowa  555; 

show  that  the  court  had  acquired  no  People  v.  County  Jail,  100  N.  Y.  26; 

jurisdiction  of  his  person.     Needham  Adams  v.  Washington,  etc.,  R.  Co.,  10 

I/.   Thayer,   147   Mass.   536,   upon  the  N.  Y.  328;   Smith  w.  Shaw,  12  Johns, 

authority  of  Pennoycr  f.  Neff,  95  U.  S.  (N.    Y.)     257;-  Mills    v,    Martin,     19 

732,  and  Freeman  v,  Alderson,  119  U.  Johns.   (N.  Y.)  7;   Hard    v,  Shipman, 

S.  185,  and  reciting  that  in  McCormick  6  Barb.  (N.  Y.)  623. 

V.  Fiske,  138  Mass.  379,  the  question  Prima  Faoie  Eyideaoe.  —  The  recitals 

of  the  effect  of  the  fourteenth  article  of  of  jurisdictional  facts  set  out  in  the 

Amendments  of  the  Constitution  of  the  records  of  courts  of  inferior  jurisdiction 

United  States  was  not  raised  or  sug-  are  said  to  be  not  even  prima  facie  evi- 

gested  to  the  court;   Guaranty  Trust,  dence  of  jurisdiction,  but  will  require 

etc.,  Co.  V.  Green  Cove  Springs,  etc.,  proof,  and  when  such  proof  is  furnished 

R.  Co.,  139  U.  S.  148.     See  also  Jfi(/r0,  it  may  be  controverted.      People    v, 

HI.  3.  Nonresidents — Person  or  Prop^  County    Jail,    100     N.    Y.    25   \citing 

erty    Within  Jurisdiction;  IX.    General  Adams  v.  Washington,  etc.,  R.  Co.,  10 

Rule  of  Presumptions  as  to  Jurisdiction;  N.  Y.   328;    People  v.  Cassels,  5  Hill 

infra,  X.  5.  Judgments  of  Sister  States  (Ni  Y.)  164;  Smith  z/.  Shaw,  12  Johns.  (N. 

and Foreij^n  Judgments,  Y.)  257;  Mills  v,  Martin,  19  Johns.  (N. 

Formerly  it  was  held  otherwise.  Y.)  7].  But  see,  contra.  Cooper  v,  Sun- 
Jones  V.  Ames,  Brayt.  (Vt.)  189;  Cook  v,  derland,  3  Iowa  114,  as  well  as  the  fol- 
Darling,  18  Pick.  (Mass.)  393;  Miller  e^.  lowing  cases  which  place  the  records 
Dungan,  35  N.  J.  L.  389.  of  justices  of  the  peace  upon  the  same 

Affirmative  Showing  of  Record.  —  But  footing  with  the  records  of  other  courts: 

it  seems  to  be  regarded  that  such  an  Payne  v.  Taylor,  34  111.  App.  491 ;  Tar* 

attack  may  be  made  only   when  the  box  z/.  Hays,  6  Watts  (Pa.)  400;  Pardon 

record  does  not  show  such  service  as  v,  Dwire,  23  111.  572,  holding  that  the 

will  justify  a  personal  judgment  or  ap-  judgment  of  a    justice    may  be    col- 

pearance.     Stewart  v,   Anderson,    70  laterally  impeached,  but  the  impeach- 
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c.  Domestic  Judgments  of  Courts  of  General  Juris- 

DICTION.  —  While  a  judgment  without  jurisdiction  of  either 
the  person  or  subject-matter  is  absolutely  void,  and  may  be 
assailed  on  that  ground  wherever  it  is  brought  in  question  or 
rights  are  claimed  under  it,*  this  general  rule  cannot  be  said  to 
mean  that  all  judgments  may  be  impeached  for  want  of  jurisdic- 
tion, by  extrinsic    evidence.*     On  the  contrary,  the  weight  of 

ment  in  this  case  was  by  the  prod  action  tively  show  on  its  face  that  jurisdiction 
of  the  summons  itself  showing  the  find-  was  acquired,  and  that  it  did  not  ap- 
ing of  jurisdiction  of  the  person  to  be  pear  that  there  was  an  application  in 
untrue.  See  also  supra,  V.  2.  Distinc-  said  inferior  court  invoking  the  exer- 
Hon  Between  Courts  of  General  and  of  cise  of  its  jurisdiction,  nor  that  there 
Inferior  Jurisdiction,  was  any  evidence  showing  other  neces* 

Svidenoe  in  Support  of  Beoord.— Where  sary  jurisdictional  facts,  the  Court  of 

the  record  of  a  court  of  inferior  juris-  Appeals  said:  '*  In  answer  to  which  it 

diction    omits  to    state    jurisdictional  is  sufficient  and  only  necessary  to  say 

facts,  it  has  been  held  that  they  may  that  the  record  is  not  required  to  show 

not  be  supplied  by  evidence  aliunde,  affirmatively  and  on  its  face  those  facts. 

Cannon  v.  Wood,  3  Sneed  (Tenn.)  177;  It  is  enough  that  they  did  exist,  and 

Anderson  v.  Binford,  2  Baxt.  (Tenn.)  were  properly  shown  to  the  court;  and 

310:  Barron   v.  Dent,   17  S.   Car.   75.  as  it  was  not  on  the  trial  claimed  in 

But  it  has  also  been  held  otherwise,  support  of  either  the  first  or  sixth  6b- 

Smith  V.  Clausmeier,   136    Ind.    115:  jection  that  they  were  not  established 

Nicholson  v.   Stephens,  47    Ind.   186.  by  proper  proof,  it  is  too  late  to  raise 

And   where  the  statute  in  terms  re-  the  question  on  this  appeal.     If  it  had 

quires  certain  facts  to  be  embodied  in  been  raised  at  that  time,  the  objection 

the  record  of  such  a  court,  it  is  held  could  have  been  obviated  by  competent 

that  other  jurisdictional  facts  may  be  testimony." 

shown.     Schlisman  v.  Webber,  65  Iowa  1.  See  supra,  X.  i.  Effect  of  Want  of 

116.     See  also  JoUey  v.  Foltz,  34  Cal.  Jurisdiction  in  General, 

327.  The  rule  that  "  the  jurisdiction  of 

In  New    York  it  was  held  that  in  any  court  exercising  authority  over  a 

pleading  the  proceedings  of  an  inferior  subject  may  be  inquired  into  in  every 

court  it  is  necessary  to  state  facts  suffi-  other  court,  when  the  proceedings  of 

cient  to  give  jurisdiction  to  the  court,  the  former  are  relied  upon  and  brouj^ht 

and  on  the  trial  the  party  setting  up  before  the  latter  by  the  party  claiming 

such  proceedings  must  prove  the  facts  the  benefit  of  such  proceedings,"  is  a 

giving  the  court  jurisdiction.     It  was  rule  of  evidence,  and  a  court  so  inquir- 

furiher  held  that  the  statement  or  re-  ing  is  not  exercising  an  appellate  or 

cital  in  a  record  of  an  inferior  court,  of  supervisory  power.     Freeman  v.  Tiraa- 

facts  constituting  jurisdiction,  may  be  nus,  12  Fla.  393. 

received  as  prima  facie  evidence  with-  3.  Indiserimuiate  Applioatioii  of  General 

out  proof  of  such  facts  a/itf»^/.   Harden.  Ezprenlons.  —  Many  of  the  cases  con- 

Shipman,  6  Barb.  (N.  Y.)623:  Barber  tain  general  expressions  which  seem  to 

V.  Winslow,  12  Wend.  (N.  Y.)  102.   And  sanction   the  doctrine  that  a  want  of 

it  was  further  said  in  the  first  case  that  jurisdiction  over  the  person  or  subject- 

if  the  record  omitted  to  state  facts  nee-  matter  may  in  all  cases  be  shown  by 

essary  to  give  jurisdiction,  it  was  not  extrinsic  evidence,  but  an  examination 

evidence  for  any  purpose  without  proof  of  them  discloses  that  they  all  relate 

of  such  facts  aliunde,  either  to  judgments  of  inferior  courts 

In  Van  Deusen  v.  Sweet,  51  N.  Y.  or  courts  of  limited  jurisdiction,  to 
378,  an  exception  was  taken  to  the  ad-  courts  of  general  jurisdiction  acting  in 
mission  of  evidence  in  an  action  the  exercise  of  special  statutory  powers, 
brought  to  recover  the  possession  of  to  courts  of  sister  states,  to  cases  where 
land  arising  upon  the  introduction  of  a  the  want  of  jurisdiction  appeared  on 
writ  de  lunatico  inquirendo  issued  from  a  the  face  of  the  record,  or  to  direct  pro- 
court  of  limited  jurisdiction.  Upon  the  ceedlngs  to  reverse  or  set  aside  judg- 
idsistence  of  counsel  that  the  record  ments.  Ferguson  v,  Crawford,  70  N. 
of  said  inferior  court  should  affirma-  Y.  259.    See  also,  as  illustrating  this 
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authority  establishes  the  rule  that  where  the  record  of  a  court  of 
general  superior  jurisdiction  recites,  in  its  judgment  or  decree, 

that  it  had  jurisdiction  of   the  person  of  the  defendant,  such 
recitals  are  conclusive  and  cannot  be  collaterally  attacked,*  unless 

statement,  Elliott  v.  Peirsol,  i  Pet.  (U.  Clow,  83  Ind.  419;  Cloud  v.  Pierce 
S.)  340;  HoUingsworth  v,  Barbour,  4  City,  86  Mo.  366;  Milner  v,  Shipley,  94 
Pet.  (U.  S.)  466;  Hickey  z\  Stewart,  3  Mo.  107;  Adams  t^.  Cowles,  95  Mo.  501; 
How.  (U.  S.)  750;  Shriver  v,  Lynn,  2  Pollard  v,  Wegener,  13  Wis.  569. 
How.  (U.  S.)  43;  Williamson  v.  Berry,  1.  California,  —  Blair  v.  Hamilton, 
8  How.  (U.  S.)495;  Gwin  v,  McCarroll,  32  Cal.  54;  Ryder  v.  Cohn,  37  Cal.  88; 
7  Smed.  &  M.  (Miss.)  351;  Enos  z^.  Quivey  r.  Porter,  37  Cal.  462;  Sharp  v. 
Smith,  7  Smed.  &  M.  (Miss.)  85;  Camp-  Daugney,  33  Cal.  512;  Whitwcll  v. 
bell  V.  Prown,  6  How.  (Miss.)  106;  Mil-  Barbier,  7  Cal.  54;  Dorentei'.  Sullivan, 
ler  V.  Ewing,  8  Smed.  &  M.  (Miss.)  421;  7  Cal.  279;  Nagle  v.  Macy,  9  Cal.  426; 
Shaefer  v.  Gates,  2  B.  Mon.  (Ky.)453;  Carpentier  v,  Oakland,  30  Cal.  439; 
Wilcox  V.  Jackson,  13  Pet.  (U.  S.)  498;  Hill  v.  City  Cab,  etc.,  Co.,  79  Cal.  190; 
Reinach  v,  Atlantic,  etc.,  R.  Co.,  58  Harnish  t/.  Bramer,  71  Cal.  156;  Alder- 
Fed.  Rep.  43.  son  v.  Bell,  9  Cal.  315;  Hahn  v.  Kelly, 

In  Blasdel  v.   Kean,  8  Nev.   305,  it  34  Cal.  391. 

was  held  that  the  finding  in  the  judg-  Connecticut.  —  Colt    v.     Haven,     30 

ment  of  a  legal  service  of  summons  was  Conn.  198. 

as  much  a  part  of  the  record  as  the  file  Illinois.  —  Swift  v.  Yanaway,  153  111. 
mark  of  the  clerk  anterior  to  the  service  202;  Harris  v.  Lester,  80  111.  307; 
of  the  summons,  and  that  if  the  writ  Senichka  v,  Lowe,  74  111.  274;  Osgood 
became  functus  officio  before  the  date  v.  Blackmore,  59  111.  261;  Goudy  v. 
of  its  service  there  was  an  apparent  Hall,  30  111.  109;  Wing  v.  Dodge,  80 
contradiction  in  the  record,  but  that.  111.  564;  Searle  v.  Galbraith,  73  111.  269; 
every  legal  intendment  being  in  favor  Law  v,  Grommes,  55  111.  App.  312;  Lo- 
of  the  validity  of  the  judgment,  the  gan  v.  Williams,  76  111.  175;  Barnett 
presumption  arises  that  other  evidence  v.  Wolf,  70  111.  76;  Moore  v.  Neil,  39 
was  introduced  which  established  the  111.  256;  Finch  v.  Sink,  46  111.  169; 
sufficiency  of  the  service  to  the  satis-  Botsford  v.  O'Conner,  57  111.  72;  Zepp 
faction  of  the  court.  But  this  case  was  v.  Hager,  70  111.  223;  Bimeler  v.  Daw- 
overruled  in  Lonkey  v.  Keyes  Silver  son,  5  111.  536;  Russell  z/.  Baptist  Theo- 
Min.  Co.,  21  Nev.  320,  as  misapplying  logical  Union,  73  111.  337;  Matthews  v. 
the  presumption  which  supports  a  judg-  Hoff,  113  111.  90;  Coursen  v.  Hixon,  78 
ment  collaterally  attacked,  to  a  case  111.  339;  Harris  v,  Lester,  80  111.  307. 
where  the  attack  is  direct.  The  court  Indiana.  —  Lantz  v.  Mafifett,  102  Ind. 
holds,  in  this  last  case,  that  there  is  a  23;  Cassady  v.  Miller,  106  Ind.  69;  In- 
wide  distinction  between  the  applica-  dianapolis,  etc.,  R.  Co.  v.  Harmless, 
tion  of  the  rule  of  presumption  on  direct  124  Ind.  25;  Indianapolis  First  Nat. 
and  on  collateral  attack,  and  that  in  the  Bank  v.  Hanna,  12  Ind.  App.  240;  An- 
former  it  cannot  be  presumed  that  the  derson  i\  Wilson,  100  Ind.  402. 
court  acted  on  other  or  additional  evi-  Maine.  —  Blaisdell  v.  Pray,  68  Me. 
dence   outside  the   record,  and,  when  269. 

the  recital  contradicts  the  finding  in  the  Michigan.  —  Whitworth  v.  Pelton,  81 

judgment  as  to  service  of  process,  the  Mich.  102. 

finding  must  be  disregarded;  and  while  Minnesota. — Turrell  v.  Warren,    25 

the  decision  draws  a  distinction  between  Minn.  9;  Ktpp  v.  FuUerton,  4  Minn, 

direct  and  collateral  attack,  and  indi-  473. 

cates  the  misapplication  in  Blasdel  v.  New  Jersey.  —  Miller  v.  Dungan,  35 

Kean,  8   Nev.    305,  supra^  it  proceeds  N.  J.   L.  391,  wherein  it  is  said:  **  We 

itself  to  cite,  in  support  of  its  applica-  have  not  been  referred  to  any  precedent 

tion  of  presumptions  on  direct  appeal,  or  authority  for  a  plea  of  want  of  juris- 

the  following  cases,  which  are  applica-  diction,  pleaded  in  an  action  on  a  do- 

tions  of  the  rule  on  collateral  attack:  mestic  judgment  rendered  by  a  superior 

Settlemier  v.   Sullivan,   97  U.  S.  444;  court  of  general  common-law  jurisdic- 

Cheely  v.  Clayton,  no  U.  S.  708;  Gal-  tion.     The  general  rule  on  this  subject 

pin    V.    Page,    18   Wall.   (U.   S.)  365;  is  very  clearly  stated  by  Judge  Rcdfield 

hobby  V.  Bunch,  83  Ga.  n;  Coan  v.  in  the  case  of  Dimick  v.  Brooks, '21  Vt. 
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they  are  irreconcilable  with  the  other  facts  disclosed  by  the 
record,  in  which  case  the  record  impeaches  itself.*  Under  this 
rule  the  statement  that  recitals  in  the  record  are  prima  facie  suf- 

578,    as    follows:    *  It  is  of  the  very  Va.  602;  Wandling  v.  Straw,  25  W.  Va. 

essence  of  debt  upon  judgment  or  upon  692. 

anymatterof  record,  that  the  obligation  United  States. — U.    S.  v.  Gayle,  45 

should   result  from   the   record  itself.  Fed.  Rep.  107. 

The  record  imports  absolute  and  com-  It  is  not  sufficient  in  order  to  over- 

plete  verity.     It  is   neither  to  be    in-  come  the  presumption  in  favor  of  juris- 

creased   nor  diminished  by  averment  diction  to  aver  that  the  party  seeking 

out  of,  or  beyond,  the  record.     It  is  to  to  escape  its  consequences  had  no  legal 

the  record  as  the  law  and  the  testimony  notice  of  the  pendency  of  the  action  in 

upon    which    the   pleader    refers    his  which   it  was  rendered;    but  he  must 

claim.  The  record  is  generally  vouched  allege  what,  if  anything,  is  shown  by 

in  the  conclusion  of  the  declaration  as  the  record  in  relation  to  the  issue  and 

the  basis  of  the  claim.     The  defendant  service  of  process  therein.     If  the  judg- 

may  crave  oyer  of  the  record,  and  have  ment  itself  were  pleaded  and  did  not 

it  set  forth  in   terms,   as   part  of  the  show  upon  its  face  that  the  party  seek- 

plcading,  and  if  it  do  not  sustain,  and  ing  to  avoid  it  had  been  served  with 

fully  sustain,  the  declaration,  may  de-  legal  notice,  an  averment  that  no  such 

mur.*  "  notice  had  in  fact  been  served  would 

Ohio, — Cincinnati,  etc.,  R.  Co.  v.  not  be  sufficient  to  overcome  the  recital 
Belle  Centre,  48  Ohio  St.  273,  holding  of  notice  in  the  record,  and  when  the 
that  the  record  showing  a  good  service  record  of  the  judgment  is  not  set  forth 
by  publication  could  not  be  contradicted  in  the  pleading  every  presumption  as 
by  showing  that  the  defendant  was  in  to  what  it  contains  will  be  indulged  in 
the  state  so  as  to  be  entitled  to  personal  its  favor  until  the  contrary  is  made  to 
service.  Hammond  v.  Davenport,  16  appear  by  direct  averment.  Indian- 
Ohio  St.  177;  Shroyerz/.  Richmond,  16  apolis  First  Nat.  Bank  v.  Hanna,  12 
Ohio  St.  455.  Ind.  App.  240  [citing  Cassady  v.  Miller, 

Oregon,  — Heatherly    v.    Hadley,    4  106  Ind.  69;  Shoemaker  v.  South  Bend 

Oregon  i.  Spark  Arrester  Co.,  135  Ind.  471]. 

SoutA  Carolina.  —  Turner  v.  Malone,  1.   California.  —  Hahn   v.    Kelly,    34 

24S.  Car.  401;  Parrz'.  Lindler,4oS.  Car.  Cal.  407;  Pearson  v.  Pearson,  46  Cal. 

193;  Prince  V.  Dickson,  39  S.  Car.  477.  636. 

Tennessee,  —  Harris  v.  McClanahan,  Illinois.  —  Botsford  v.  O'Conner,  57 

II  Lea  (Tenn.)  181;  Davis  v.  Reeves,  7  111.  72;  Clark  v.  Thompson,  47  111.  25; 

Lea  (Tenn.)   585;    Robertson   v.  Win-  Bannon    v.    People,    i    111.   App.   496; 

Chester,  85  Tenn.  171;  Pope  v.  Alwell,  Swearengen  «/.  Gulick,  67IIL  208;  Hay- 

16    Lea    (Tenn.)  99;    Mitchell  v.   Mc-  wood  v.  Collins,  60  111.  332. 

Kinny,  6  Heisk.  (Tenn.)  87;  Gilliland  Iowa. — Mayfield  v.  Bennett, 48  Iowa 

V.  Cullum,  6  Lea  (Tenn.)  532;    Clay-  194;  State  v.  Waterman,  79  Iowa  360; 

brook  V.  Wade,  7  Coldw.  (Tenn.)  556.  Miller  v.  Corbin,  46Iowa  151;  Bardsley 

Texas. — Martin   v.   Cobb,    77  Tex.  «/.  Hines,  33  Iowa  157;  Prince  v.  Griffin, 

S^\  Letney  v.  Marshall,  79  Tex.  513;  16  Iowa  552. 

Treadway  v.   Eastburn,   57  Tex.  209;  Maine. — Granger  v.  Clark,  22  Me. 

Jones  V.  Jefiferson,  66  Tex.  578;  Davis  128. 

V.   Robinson,    70    Tex.   397;    Heck   v.  Maryland. — Clark  z'.  Bryan,  16  Md. 

Martin,  75  Tex.  469;  Fowler  v.  Simp-  172. 

son,  79  Tex.  6.15:  Martin  z;.  Burns,  80  Minnesota. — Barber    v,    Morris,   37 

Tex.  679;  Hardy  v.  Beaty,  84Tex.  563:  Minn.  194. 

Brooks  V,  Powell,  (Tex.  Civ.  App.  1895)  Missouri.  —  Cloud  v.  Pierce  City,  86 

29  S.  W.  Rep.  812;    Gillon  v.   Wear,  Mo.  367;  Raley  z'.  Gwinn,  76  Mo.  263. 

9  Tex.  Civ.  App.  44;  Watkins  v,  Davis,  Texas.  —  Davis  v.  Robinson,  70  Tex. 

61  Tex.  414;  Williams  v.  Ball,  52  Tex.  394. 

603;  Long  V.  Brenneman,  59  Tex.  210;  United  States.  —  Newman  v.  Crowls, 

Mikeska  v.  Blum,  63  Tex.  44;  Tennell  60  Fed.  Rep.  220. 

V.  Breedlove.  54  Tex.  540;  Williams  v.  See  also  cases  cited  in  the  last  pre- 

Haynes,  77  Tex.  283.  ceding  note. 

Utah,  —  Amy  v.  Amy,  12  Utah  278.  Soffloienoy  of  Beoord  —  Contradiotion.  — 

Virginia,  —  Wilcher  v,  Robertson,  78  .  Where  the  record  recites  notice,  and 

W  Volume  XII. 


OtjMtioaf  to.                      JURISDICTION.  ftmmptUm^ 

ficient  would  mean  sufficient  without  other  proof  and  conclusive 
against  proof  outside  of  the  record.* 

In  Hew  Tork  a  Contrary  Bnle  Was  laid  Down,  and  in  that  state  the  court 
of  last  resort  has  refused  to  follow  the  general  rule,  holding,  upon 

other  fMirts  of  the  record  or  the  notice  which  holding  was  said  to  extend  the 

itself  set  out  are  not  inconsistent  with  doctrine  to  its  very  limit,  Williams  v. 

snch  recital,  the  finding  is  conclusive  Haynes,  77  Tex.  283;  but  that  the  in- 

and  cannot  be  coUaterally  attacked  as  sufficiency   of  service  shown  by    the 

to  the  legality  of  the  service.     McLain  record  rebuts  the  presumption  of  juris- 

V.  Duncan,  57  Ark.  49;  Dunham  v.  WiK  diction  in  the  absence  of  a  special  find- 

fong,  69  Mo.  355;  Charley  v.  KeUev,  ing    in    the    judgment,     though   not 

120  Mo.  134;   Brawley  v.  Ranney,  67  otherwise.    Clark  v,  Thompson,  47  111. 

Mo.   280;  Winemiiler  v.  Laughlin,  51  25;    Haywood  v.   Collins,  60  111.  332; 

Ohio  St.  421.  Botsford  v,  O'Conner,  57  111.  83;  Ban- 

If  the  judgment  recites  the  facts  in  non  v.  People,  i  111.  App.  496;  Swear- 
addition  to  the  conclusion  of  due  serv-  engen  v.  Gulick,  67  111.  208;  Hunter  t^. 
ice,  and  the  facts  are  not  sufficient  to  Stonebumer,  92  111.  79;  Hobby  v. 
warrant  the  conclusion,  the  presump-  Bunch,  83  Ga.  11. 
tion  of  jurisdiction  is  rebutted.  Fowler  On  the  other  hand,  it  is  said  that  if 
V.  Simpson,  79  Tex.  611.  the  doctrine  announced  in  these  cases 
Judgment  Roll.  —  In  California  it  was  is  to  prevail,  it  would  be  no  benefit  to  a 
held  that  the  jurisdiction  must  be  de>  party  desiring  to  collaterally  attack  a 
termined  alone  by  the  judgment  roll,  judgment,  to  impeach  the  whole  record 
Sharp  V,  Daugney,  33  Cal.  505;  Hahn  for  the  purpose  of  showing  no  service 
V.  Kelly,  34  Cal.  407,  wherein  it  was  of  process,  tf  he  is  to  be  met  at  the  very 
said:  '*  Suppose  that  portion  of  the  threshold  of  the  investigation  by  a 
judgment  roll  denominated  the  'affi-  general  recital  of  service,  conclusive  in 
davit  or  proof  of  service '  shows  that  its  nature,  which  arrests  investigation 
personal  service  was  made  upon  the  son  and  cuts  off  debate.  Cloud  v.  Pietee 
of  the  defendant,  and  the  remainder  of  City,  86  Mo.  368.  See  farther  Milner 
the  roll  says  nothing  about  service,  v,  Shipley,  94  Mo.  107;  Adams  v. 
We  then  have  a  want  of  jurisdiction  Cowles,  95  Mo.  501;  Coan  v.  Clow,  83 
appearing  upon  the  face  of  the  record.  Ind.  419;  Mickeies.  Hicks,  19  Kan.  578; 
But  suppose  the  judgment  states  that  Pollard  V.Wegener,  13  Wis.  569;  New- 
the  defendant  appeared,  or  that  per-  man  v.  Crowls,  60  Fed.  Rep.  220. 
sonal  service  was  made  upon  him,  or  1.  See  cases  cited  generally  in  the 
something  else  that  is  equivalent,  as  it  two  last  preceding  notes, 
frequently  does;  the  opposite  result  fol-  Jndginentt  Told  and  Tttidable.  —  That 
lows,  for  the  record  cannot  lie,  and  it  a  void  judgment  may  be  attacked  col- 
appears  that  the  father  as  well  as  the  laterally  is  true  when  considered  with 
son  had  been  served,  which  may  well  reference  to  the  distinction  between  v<7f^ 
have  been  the  case.  The  record  in  such  unavoidable,  ''The  whole  record  is 
a  case  does  not  blow  hot  and  cold,  as  always  admissible  in  any  proceeding, 
might  be  supposed;  on  the  contrary,  and  if  that  discloses  a  jurisdictional 
both  acts  may  have  been  done."  And  infirmity,  the  judgment  is  absolutely 
see  Blaisdell  v.  Pray,  68  Me.  269.  '  void;'  but,  as  we  understand  it,  where 

Hahn  v,  Kelly,  34  Cal.  407,  above  that  infirmity  can  only  t>e  made  to  ap- 

cited,  has  been  overruled^  at  least  in  so  pear  by  proof  contradicting  the  record, 

far  as  it  was  inconsistent  with  Galpin  the  judgment  cannot  be  properly  said 

V,  Page,  18  Wall.  (U.  S.)  350,  and  Pen-  to  be  *void,'  but  is  'voidable  merely,* 

noyer  v.  Neff,  95  U.  S.  714,  upon  the  and  can  only  be  impeached  by  a  direct 

question  of  the  effect  of    judgments  proceeding.'*    Turner  v,  Malone,  24  S. 

against  nonresidents  without  personal  Car.  405. 

service  of  process.     Belcher  v,  Cham-  Admission  of  7aeti  or  Proof  WithMt  Ob- 

bers,  53  Cal.  635.  Jootion.  —  The  rule  that  a  judgment  can- 

Contradiction  of  Return,  —  It  is  held  not  be  collaterally  assailed  unless  it  is 

that  the  finding  of  the  court  cannot  be  void  on  its  face  means  that  a  judgment 

contradicted  by  the  return  of  the  cita-  cannot  be  shown  to  be  void  except  in 

tion,  Treadway  v,  Eastburn,  57  Tex.  certain  ways,  and  not  that  the  judg- 

909;   Davis  V,  Robinson,  70  Tex.  394;  .ment  which  is  void  will  be  enforced  as 
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the  reasoning  and  genetal  statements  of  the  long  line  of  decisions 

in  that  state  where  the  identical  question  was  not  presented,  that 
the  recitals  in  the  record  of  a  domestic  court  of  general  jurisdic- 
tion as  to  jurisdiction  of  the  person  may  be  rebutted  by  extrane- 
ous evidence.^     The  doctrine  thus  announced  in  this  state  has 

if  it  were  valid ;  and  if  th€  pe.rty  should  makes  the  appearance  an  unimpeach- 

admit  the  facts  which  show  the  judg^-  able  fact."     And  on  page  i6o  the  court 

ment  to  be  void,  or  if  he  should  aliow  farther  says:  *'  To  say  that  the  defend- 

them  to  be  established  without  opposi-  ant  may  show  the  supposed  record  to 

tion,  the  case  is  like  that  where  a  judg-  be  a  nullity   by  showing  a  want    of 

ment  is  void  upon  its   face.     Hill  v.  jurisdiction  in  the  court  which  made  it, 

City  Cab,  etc.,  Co.,  79  Cal.  190.  and  at  the  same  time  to  estop  him  from 

flUeBoe  of  tlbs  Raooid. — The  conclu-  doing  so  because  the  court  has  insetted 

siveoess  of  this    presumption  is  held  in  the  record  an  allegation  which  he 

where  the  record  is  silent,  and  the  evi-  offers  to  prove  untrue,  does  not  seem  to 

dence  is  not  preserved  therein.     Coit  v.  me  to  be  very  consistent.  * ' 

Haven,  30  Conn.  198;  Moffitt  v,  Motfitt,  In  Bigelow  v.  Stearns,  19  Johns.  (N. 

69  III.  641;  Matthews  z'.  Hoff,  113111. 90;  Y.)  41,  Spencer,  C.  J.,  laid  down  the 

Hardy  v.  Beaty,  84  Tex.  562;  Wiiker-  broad  rule  that  if  a  court,  whether  of 

son  V.  Schoonmaker,  77  Tex.  615.  limited  jurisdiction  or  not,  undertakes 

In  Bell  V,  Brinkmann,  123  Mo.  270,  to  hold  cognizance  of  a  cause  without 

it  was  held  that  a  mere  recital  in  the  having  gained  jurisdiction  of  the  per- 

record  of  a  partition  suit,  of  the  appear-  son   by  having  him   before  it  in  the 

ance  of  the  parties  by  their  attorneys,  manner  required  by  law,  the  proceed- 

was  not  sufficient  upon   collateral  at-  ings  are  void. 

tack;  three  of  the  seven  judges  dis-  In  Latham  v,  Edgerton,  9  Cow.  (N. 

senting.  Y.)  227,  it  was  said  that  "the  principle 

In  Mississippi  it  seems  to  have  been  that  a  record  cannot  be  impeached  by 

held  that  the  presumption  was  conclu-  pleading  is  not  applicable  to  a  case  like 

sive  against  collateral  attack  only  when  this.     The  want  of  jurisdiction  is  a  mat- 

the  record  showed  jurisdiction.     Root  ter  that  may  always  be  set  up  against 

V,  McFerrin,   37   Miss.  45;    Miller  v.  a  judgment   when    sought  to  b^  en- 

Ewing,  8  Smed.  &  M.  (Miss.)  421.  forced,  or  where  any  benefit  is  claimed 

1.  Ferguson  v.  Crawford,  70  N.  Y.  under  it." 
253.  In  this  case  the  court  goes  into  an  In  Davis  v,  Packard,  6  Wend.  (N.  Y.) 
exhaustive  review  of  the  authorities  in  332,  the  chancellor,  speaking  of  domes- 
New  York,  and  concludes  that  an  ex-  tic  judgments,  said:  "  If  the  jurisdic- 
amination  of  the  cases  involving  the  tion  of  the  court  is  general  or  unlimited 
presumption  attaching  to  judgments  of  both  as  to  parties  and  subject  matter, 
sister  states  shows  that  the  courts  pro-  it  will  be  presumed  to  have  had  juris- 
ceeded  upon  a  ground  common  both  to  diction  of  the  cause  unless  it  appears 
judgments  of  sister  states  and  to  do*  affirmatively  from  the  record  or  by  the 
mestic  judgments.  The  cases  reviewed  showing  of  the  party  denying  the  juris- 
may  be  profitably  summarized:  In  diction  of  the  court  that  some  special 
Starbuck  v,  Murray,  5  Wend.  (N.  Y.)  circumstances  existed  to  oust  the  court 
148,  the  action  was  upon  a  judgment  of  of  its  jurisdiction  in  that  particular 
a  sister  state,  and  the  court  said:  "  But  case." 

if  he  cannot  show  even  against  the  pre-  In  People  v,  Cassels,  5  Hill  (N.  Y.) 

tended  record  that  fact,  on  the  alleged  168,  Bronson,  J.,  makes  the  remark  that 

ground  of  die  uncontrollable  verity  of  no  court  or  officer  can  acquired  jurisdic- 

the  record,  he  is  deprived  of  his  de-  tion  by  a  mere  assertion  of  it  by  falsely 

fense  by  a  process  of  reasoning  that  is  alleging  the  existence  of  facts  upon 

to  my  mind  litUe  else  than  sophistry,  which  the  jurisdiction  depends. 

The  plaintiffs  in  effect  declare  to  the  In   Harrington   v.   People,   6   Barb, 

defendant:   The  paper  declared  on  Is  a  (N.  Y.)  610,  Paige,  J.,  expresses    thfe 

record,  because  it  says  you  appeared;  opinion   that    the  jurisdiction    of    the 

and  you  appeared  because  the  paper  is  court,   whether  of  general  or  limited 

a  record.     This  is  reasoning  in  a  circle,  jurisdiction,    may    be    inquired    Intb, 

The    appearance    makes    the    record  although  the  record  of  the  judgment 

ancDiittollable  verity,  and  the  record  states  facts  giving  it  jurisdiction.    He 
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never  been  authoritatively  overthrown,  although  in  a  recent  case 
in  an  intermediate  appellate  court  it  was  seriously  questioned. 

repeats  the  same  view  in  Noyes  v.  But-  on  a  judgment  of  that  court  might  set 

ler,  6  Barb.  (N.  Y.)  617,  and  in  Hard  v,  up  that  he  was  not  served  with  pro- 

Shipman,  6  Barb.  (N.  Y.)  623,  saying  cess,  and  did  not  appear,  notwithstand- 

in  the  latter  case,  as  to  superior  as  well  ing  the  recitals  in  the  record  showing 

as  inferior  courts,    that  the  record  is  jurisdiction. 

never  conclusive  as  to  the  recital  of  a        In  Bolton  v.  Jacks,  6  Robt.  (N.  Y.) 

jurisdictional  fact,  and  that  the  defend-  198,  it  was  said  to  be  conceded  that 

ant  is  always  at  liberty  to  show  a  want  want  of  jurisdiction  would  render  void 

of    jurisdiction,   although    the   record  the  judgment  of  any  court,  whether  it 

avers  to  the  contrary;  that  if  the  court  be  of  superior  or  inferior,  general,  lim- 

has  no  jurisdiction  it  has  no  power  to  ited,  or  local  jurisdiction,  or  of  record  or 

make  the   record;    citing  Starbuck    v,  not,  and  that  the  bare  recital  of  juris- 

Murray,  5  Wend.  (N.  Y.)  148.  dictional  facts  in  the  record  of  a  judg- 

In  Wright  v.  Douglass,  10  Barb.  (N.  ment  of  any  court,  whether  superior  or 

Y.)  Ill,  it  is  said,  upon  the  point  that  inferior,  general  or  limited  jurisdiction, 

want  of    jurisdiction   cannot    be    col-  is  not  conclusive,  but  only  prima  facie 

laterally  shown  to  defeat  a  judgment  evidence  of  the  truth  of  the  fact  recited, 

of  a  court  of  general  jurisdiction,  that  and  the  parly  against  whom  it  is  offered 

the  true  rule  is  laid  down  in  Bloom  v.  is  not,  by  the  bare  fact  of  such  recitals, 

Burdick,    i  Hill  (N.   Y.)  138,  that  in  a  estopped  from  showing  by  affirmative 

court  of  general  jurisdiction  it  is  to  be  proof   that  they  are  untrue,  and  thus 

presumed  that  the  court  has  jurisdic-  rendering  the  judgment  void  for  want 

tion  till  the  contrary  appears,  but  that  of  jurisdiction. 

the  want  of  jurisdiction  may  always  be  The  proposition  stated  in  the  last  case 
shown  by  evidence,  except  in  one  soli-  was  said  to  be  supported  by  the  cur- 
tary  case,  viz.,  "  when  the  jurisdiction  rent  of  authority  in  New  York,  and 
depends  on  a  fact  that  is  litigated  in  a  the  court  adopted  it,  saying,  however, 
suit  and  is  adjudged  in  favor  of  that  that  such  a  ruling  finds  no  support  in 
party  who  avers  jurisdiction;  then  the  adjudications  elsewhere,  but  that  there 
question  of  jurisdiction  is  judicially  were  reasons  founded  upon  the  system 
decided,  and  the  judgment  record  is  of  practice  in  New  York  which  war- 
conclusive  evidence  of  jurisdiction  un-  ranted  the  adoption  of  the  rule;  to  wit, 
til  set  aside  or  reversed  by  a  direct  pro-  the  powers  of  courts  of  equity  being 
ceeding."  See  also,  to  this  effect,  vested  in  courts  of  law,  and  equitable 
People  V.  Liscomb,  60  N.  Y.  568;  defenses  being  allowable  in  New  York, 
Staples  V.  Fairchild,  3  N.  Y.  41;  Che-  there  was  no  reason  why,  in  an  action 
mung  Canal  Bank  v.  Judson,  8  N.  Y.  upon  a  judgment,  the  defendant  should 
254,  not  be  permitted  to  set  up  by  way  of 

In  Pendleton  v.  Weed,  17  N.  Y.  75,  a  defense  any  matter  which  would  be  a 

judgment  of  the  Supreme  Court  was  ground  of  relief  in  equity  against  the 

sought  to  be  collaterally  attacked,  and  judgment.     See  also  People  v.  County 

Strong,  J.,   said:    "It  is  undoubtedly  Jail,  100  N.  Y.  26;  Craig  v.  Andes,  93 

true  that  the  want  of  jurisdiction  of  the  N.  Y.  411;  Bonnet  v.  Lachman,  65  Hun 

person  is  a  good  defense  in  answer  to  a^  (N.  Y.)  554. 

judgment  when  set  up  for  any  purpose,'  In  WiBOonsin  one  case  comes  near  to 
and  that  such  jurisdiction  is  open  for  in-  the  rule  laid  down  in  New  York,  if  in- 
quiry." Comstock,  J.,  in  the  same  deed  it  is  not  in  perfect  accord  there 
case,  said:  "  I  assent  to  the  doctrine  with.  In  Pollard  v.  Wegener,  13  Wis. 
that  where  there  is  no  suit  or  process,  569,  which  was  an  ejectment  suit,  the 
appearance  or  confession,  no  valid  record  of  a  decree  of  divorce  was  offered 
judgment  can  be  rendered  in  any  inevidencebyihe  plaintiff,  who  was  the 
court,  and  that  in  such  a  case  the  re-  defendant  in  the  divorce  suit,  from 
ci(al  in  the  record  of  jurisdictional  facts  which  record  the  return  of  the  sheriff  on 
is  not  conclusive."  the  subpoena  appeared,  and  the  plaintiff 

In  Porter  v.  Bronson,  29  How.  Pr.  offered  to  prove  by  parol  testimony  that 

(N.  Y.   C.   PI.)  292,  it  was  held  that  if  the   subpoena   in   said  suit  was  never 

the  Marine  Court  be  assumed  to  be  a  served    upon    nor     received    by     her. 

court  of  record,  a  defendant  in  an  action  There  was  a  return  in  the  record,  in  an 
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The  court  of  last  resort,  however,  refused  in  that  case  to  pass 
upon  the  point  as  not  being  involved  in  the  controversy.* 
d.  Finding  OF  Jurisdictional  Facts.  —  When  jurisdiction 

depends  on  a  fact  that  is  litigated  in  a  suit,  and  such  fact  is  found 
in  favor  of  the  party  who  avers  jurisdiction,  the  .question  of  juris- 
diction is  judicially  decided,  and  the  judgment  record  is  conclusive 
evidence  thereof  until  set  aside  or  reversed  by  a  direct  proceeding.* 

order  for  taking  testimony,  of  the  serv-  tion  was  said  not  to  be  a  jurisdictional 
ice  of  the  subpoena,  as  follows:  **  And  one.  Young  v,  Lorain,  ii  111.  624. 
it  appearing  to  the  court  that  a  subpoena  Whenever  the  Bight  of  a  Court  to  Pro- 
has  been  personally  served  on  the  de-  oeed  in  a  particular  case  depends  upon 
fendant,  and  returned,*'  etc.  The  de-  the  existence  and  determination  of  cer- 
cree  recited  the  bringing  of  the  cause  to  uin  jurisdictional  facts,  if  it  does  de- 
a  hearing  upon  the  petition  and  testi-  termine  such  facts  its  decision  is  con- 
mony  of  the  complainant,  and  that  elusive.  Hamner  v.  Mason,  24  Ala. 
"  the  defendant  failed  to  appear  and  480;  Stout  v.  Woods,  79  Ind.  108; 
answer  or  make  defense.'*  This  testi-  Youngman  v,  Elmira,  etc.,  R.  Co.,  65 
mony  was  rejected  as  inadmissible,  and  Pa.  St.  278;  Pollard  v.  Wegener,  13 
on  appeal  the  rejection  was  held  to  be  Wis.  569;  Ex  p.  Stearnes,  77  Cal.  156; 
erroneous.  The  preliminary  reasoning  People  v,  Hagar,  52  Cal.  171;  Dutton 
of  the  court  was  based  upon  Starbuck  v.  Dutton,  8  How.  Pr.  (N.  Y.  Supreme 
V,  Murray,  5  Wend.  (N.  Y.)  148,  above  Ct.)  102;  Morrow  v.  Weed,  4  Iowa  77. 
cited  in  this  note.  Facts  Juriediotlonal  and  Quasi- Jnrisdio- 

Defense  as  Direct  Attack.  —  In  Iowa  it  tionaL  —  There  is  a  clear  distinction  be- 

was  held  that  the  defease  of  want  of  tween   those   facts   which   involve  the 

jurisdiction  in  contradiction  of  recitals  jurisdiction  of  the  court  over  the  par- 

of  jurisdictional  facts  in  the  judgment  ties  and  the  subject-matter,  and  those 

is  a  direct  and  not  a  collateral  attack.  ^xMit-jurisdictional  facts  without  alle- 

Clark  V,  Little,  41  Iowa  497.  gation  of  which  the  court  cannot  be  set 

1.  O'Connors.  Felix,  87  Hun  (N.  Y.)  in  motion  and  without  proof  of  which 

179.  a  decree  should   not  be  pronounced. 

8.  Bloom  V,  Burdick,  i  Hill  (N.  Y.)  When   such    ^M<ix2-jurisdictional   facts 

138-  are  proved,  tney  are  conclusive  in  a 

Where  a  court  exercising  general  collateral  proceeding.  Reinach  v,  At- 
jurisdiction  over  the  subject-matter  of  lantic,  etc.,  R.  Co.,  58  Fed.  Rep.  43. 
the  litigation  is  presented  with  a  case  See  also,  as  illustrating  the  point  in 
of  such  character  that,  before  render-  various  kinds  of  litigation,  Betts  v. 
ing  final  decree  or  judgment,  it  must  Bagley,  12  Pick.  (Mass.)  572;  Holcomb 
determine  whether  it  has  jurisdiction  v.  Phelps,  16  Conn.  132;  Sheldon  v. 
to  pass  such  judgment  or  decree,  and  Wright,  5  N.  Y.  497;  Dyckman  v.  New 
it  is  passed,  the  jurisdiction  cannot  York,  5  N.  Y.  434;  Jackson  v.  Craw- 
be  assailed  collaterally.  Goodman  v.  fords,  12  Wend.  (N.  Y.)  533;  Jackson  «^. 
Winter,  64  Ala.  433;  Ex  p.  Sternes,  77  Robinson,  4  Wend.  (N.  Y.)436;  Wright 
Cal.  162;-  Bostwick  v.  Skinner,  80  111.  v.  Douglass,  10  Barb.  (N.  Y.)97;  Pope  v. 
153;  Wing  V.  Dodge,  80  111.  564;  Tucker  Atwell,  16  Lea  (Tenn.)  106;  Fisher  z. 
V.  Sellers,  130  Ind.  514;  Dequindre  v,  Bassett,  9  Leigh  (Va.)  119;  Hudson 
Williams,  31  Ind.  456;  Matter  of  Dill,  v,  Guestier,  6  Cranch  (CJ.  S.)  281; 
32  Kan.  691;  Cannon  v.  Cooper,  39  Thompson  v.  Tolmie,  2  Pet.  (U.  S.)  157; 
Miss.  784;  Raborgz/.  Hammond.  2  Har.  Ex  p.  Watkins,  3  Pet.  (U.  S.)  193;  Gri- 
ft G.  (Md.)"42;  Wilson  v,  Ireland,  4  gnon  v,  Astor,  2  How.  (U.  S.)  319;  U. 
Md.  448;  Edelen  v,  Edelen,  6  Md.  295;  S.  v.  Arrcdondo,  6  Pet.  (U.  S.)  709; 
Grevemberg  v.  Bradford,  44  La.  Ann.  Griffith  v,  Bogert,  18  How.  (U.  S.)  158; 
400;  Camden  v.  Plain,  91  Mo.  117;  Beauregard  v.  New  Orleans,  18  How. 
Shroyer  v.  Richmond,  16  Ohio  St.  455;  (U.  S.)  497;  Florentine  v.  Barton,  2 
Cox  V.  Thomas,  9  Gratt.  (Va.)  312;  Wall.  (U.  S.)  210;  Comstock  v.  Craw- 
Brockenborough  v.  Melton,  55  Tex.  ford,  3  Wall.  (U.  S.)  396;  Segee  v. 
493;  Dickson  v.  Moore,  9  Tex.  Civ.  Thomas,  3  Blatchf.  (U.  S.)  11. 
App.  514;  Kindell  v,  Titus,  9  Heisk.  The  degree  of  proof  required  by  the 
CTenn.)  735.     In  another  case  this  ques-  court  will    not    be    inquired    into   in 
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Court  of  Inferior  or  Limited  Jnriidiotion.  —  The  rule  is  not  confined  to 
courts  of  general  jurisdiction,  but  it  has  been  held  that  if  an  infe- 
rior court  or  one  of  limited  jurisdiction  is  charged  with  the  ascer- 
tainment of  a  jurisdictional  fact,  and  its  proceedings  show  that  the 
fact  was  ascertained,  the  finding  cannot  be  collaterally  attacked.* 

a    collateral    proceeding.     Morford  v.  County,    73    Ind.     543;     Ricketts    v. 

Diefienbacker,   54  Mich.  593;  Church  Spraker,   77    Ind.    371;    Reynolds    v, 

V.  Holcomb,  45   Mich.  29;  Roberts  v,  Paris,  80  Ind.  14;  Adams  v.  Harring- 

Flanagan,    21    Neb.    503;    Kindell    v,  ton,  114  Ind.  66;    Rhodes  v.  Piper,  40 

Titus,  9  Heisk.  (Tenn.)  735.  Ind.  369;    Porter  v.  Stout,  73  Ind.  3; 

An  adjudication  that  a  petition  pre-  Brittain  v,  Kinnaird,  i  Brod.  &  B.  432, 

sen  ted  to  a  County  Court,  praying  for  5  E.  C.  L.  137.     See  also  In  re  Grove 

the  creation  and  issuance  of  bonds  by  St.,  61  Cal.  453. 

a  town  and  the  investment  of  the  same.  In  Staples  v,  Fairchild,  3  N.  Y.  41, 

was  signed  by  a  majority  of  the  tax-  the   rule  is  announced    that  *'  where 

payers  of  such  town,  and  that  the  peti-  certain  facts  are  to  be  proved  before  a 

lioners    represent   a  majority  of    the  court  or  officer  of  special  and  limited 

taxable  property  upon  the  tax  list  and  jurisdiction,  as  a  ground  for  issuing 

assessment  roll  of  said  town,  cannot  be  process,  and  there  is  a  total  defect  of 

collaterally  attacked.    Cherry  Creek  i/.  evidence,  the  process  will  be  void  •  but 

Becker,   123   N.   Y.  166.    Sec,   to  the  where  the  proof  has  a  legal  tenciency 

same  effect,  Evansvllle,  etc..  Straight  to  make  out  a  proper  case  in  all  its 

Line  R.  Co.  v,  Evansville,  15  Ind.  305;  parts  for  the  jurisdiction  of  the  court 

Koehler  v.  Hill,   60  Iowa   566,   citing  or  officer,  although  such  proof  may  be 

Ryan  v.  Varga,  37  Iowa  78.  slight  and    inconclusive,    the    process 

But  when  it  is  lawfully  essential  to  will  be  valid  until  set  aside  on  a  direct 

the  doing  of  any   given   thing  that  a  proceeding  for  that  purpose."     "Inone 

majority  of  the  taxpayers  should  con-  case  the  court  acts  without  authority, 

cur,  a  finding  that  one-half  concurred  in  the  other  it  only  errs  in  judgment 

excludes     the     supposition    that    any  upon  a  question  properly  before  it  for 

greater  number  did  so.     Slack  z^.  Black-  adjudication.'*     To  the  same  effect  are 

burn,  64  Iowa  373.  Potter  v,  Ogden,  136  N.  Y.  384;  Porter 

At  Chamben.  —  On  an  application  for  v,  Purdy,  29  N.  Y.  106;  Miller  v.  Brink- 
discharge  from  imprisonment  the  proof  erhoff,  4  Den.  (N.  Y.)  119;  Sheldon  v, 
showed  that  the  question  on  which  the  Wright.  5  N.  Y.  497;  Skinnion  v.  Kelley, 
want  of  jurisdiction  was  charged  was  18  N.  Y.  355. 

raised  in  and  decided  by  the  commit-  In  State  v.  Scott,  i  Bailey  L.  (S.  Car.) 

ting  court,  and  it  was  held  that  it  would  294,  it  Is  said:    "  Ordinarily,  the  judg- 

not  do  for  an  officer  acting  at  chambers  ment  of  an  inferior  court,  on  the  ques- 

to  collaterally  review  the  decisions  of  tion  of  jurisdiction  thus  submitted  to 

courts  of  competent  jurisdiction.     Peo-  it,  has  the  same  binding  efficacy  on  the 

pie  V.  Orser,  12  How.   Pr.  (N.  Y.  Su-  parties  as  its  judgment  In  any  other 

preme  Ct.)  550.  matter  confessedly   within   its    cogni- 

Admission  of  Jnrisdiotlonal  Facts  zance;  and  errors  in  this  respect  can 
Alleged.  —  Where  a  judicial  tribunal  only  be  corrected  in  the  same  manner 
has  general  jurisdiction  of  the  subject-  that  its  other  errors  are.  The  only  ex- 
matter  of  the  controversy  or  investiga-  ception  to  this  rule  Is  where  the  want 
tion,  and  the  special  facts  which  give  it  of  jurisdiction  is  apparent  on  the  face 
the  right  to  act  in  a  particular  case  are  of  the  proceedings  themselves.  In  those 
averred  and  are  not  controverted  upon  cases  the  superior  courts  will  interfere, 
notice  to  all  proper  parties,  jurisdiction  even  after  sentence,  and  restrain  the 
is  acquired,  and  cannot  be  assailed  in  inferior  court  by  prohibition." 
any  collateral  proceeding.  Bumstead  Leading  English  Case.  —  In  Brittain 
V,  Kead,  31  Barb.  (N.  Y.)66i.  See  also  v,  Kinnaird,  1  Brod.  &  B.  432,  5  E,  C. 
Wanzer  v,  Howland,  10  Wis.  8;  Heir-  L.  Z37,  an  action  of  trespass  against 
mann  v.  Stricklin,  60  Miss.  234.  magistrates  for  taking  and  detaining  a 

1.  Wyatt    V,   Rambo,   29   Ala.    524;  vessel  under  the  Bumboat  Act,  Rich- 

Evansville,  etc..  Straight  Line  R.  Co.  ardson,  J.,  said:     **  Whether  the  ves- 

t/.    Evansville,   15  Ind.  395;    Lamb  v.  sel  in  question  were  a  boat  or  no,  was  a 

Cain,  129  Ind.  486;  Brocaw  v,  Gibson  fact  on  which  the  magistrate  was  to 
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But  while  the  assumption  of  jurisdiction  by  a  court  of  general 
jurisdiction  implies  a  rightful  exercise  of  jurisdiction  under  par- 
ticular facts,*  yet  when  the  court  is  one  of  inferior  and  special 

jurisdiction  the  mere  exercise  of  jurisdiction  does  not  imply  a 

previous  ascertainment  of  the  facts  the  existence  of  which  is 

necessary  in  order  to  justify  its  action.* 

decide,  and  the  faUacy  lies  in  assuming  by  an  inferior  court  is  conclusive  are  of 
that  the  fact  which  the  magistrate  has  Che  class  indicated  by  the  latter  sectioti 
to  decide  is  that  which  constitutes  his  of  the  rule  laid  down  in  Rhode  Island, 
jurisdiction."  Dallas,  C.  J.,  in  the  People  v,  Hagar^  5J  Ca).  171.  And  see 
same  case,  said :  *' [The  principle}  es-  the  cases  generally  in  this  section, 
tablished  by  all  the  ancient  and  recog-  1.  Johnson  v.  Beazley,  65  Mo«  250; 
nized  by  all  the  modem  decisions  Lees  v,  Wetmore,  58  Iowa  170;  Fan> 
♦  ♦  *  isthatacoQvictton  bya  magis-  ning  7^  Krapfl,  68  Iowa  247;  Wright  v. 
trate  who  has  jurisdiction  over  the  sub>  Marsh,  3  Greene  (Iowa)  94;  Harris  v. 
ject>roatcer  is,  if  no  defects  appear  on  Lester,  80  111.  307. 
the  face  of  it,  conclusive  evklence  of  9.  Gunn  v.  Howell,  27  Ala.  663; 
the  facts  stated  in  it.*'  This  case  is  Wyatt  v,  Rambo,  29  Ala.  523  [ot/errui- 
cited  on  both  sides  of  the  question  as  ing  Wyatt  v.  Steele,  26  Ala.  63()] ;  Root 
to  inferior  courts.  See  People's  S»v.  1/.  McFerrin,  37  Miss.  49.  See  further 
Bank  v,  Wilcox,  15  R.  L  260,  and  Scobey  v.  Gano,  35  Ohio  9t.  553, 
Wyatt  V.  Rambo,  29  Ala.  523.  wherein  the  court,  in  reviewing  the 
(kmtra.  —  On  the  other  hand,  the  find-  record  of  appointment  of  an  adminls- 
ing  of  the  existence  of  circumstances  tratrix,  and  the  authorities  upon  this 
necessary  to  confer  jurisdiction  upon  a  point,  said:  "  Clearly,  as  it  seems  to 
court  of  sp>ecial  jurisdiction,  has  been  us,  the  facts  show  that  Amanda's  ap- 
held  to  be  on\y  prima  facie.  Sears  t/.  pointment  was  within  the  prohibition 
Terry,  26  Conn.  285;  Culver's  Appeal,  of  this  statute,  however  it  may  be  con- 
48  Conn.  173;  New  Haven  First  Nat.  strued;  but  the  question  remains. 
Bank  v,  Balcom,  35  Conn.  351.  whether  such  appointment  can  t>e  re- 
in Rhode  Island  the  court  deduced  a  garded  as  void  in  a  collateral  proceed- 
rule  as  applied  to  courts  of  Inferior  ing.  We  fully  recognize  the  rule 
jarisdictton,  which  it  recognizes  to  be  stated  in  the  well-considered  case  of 
in  conflict  with  the  holdings  in  other  Shroyer  v,  Richmond,  r6  Ohio  St.  455, 
states,  to  wit,  that  "  where  the  juris-  as  to  the  character  of  the  jurisdiction 
diction  depends  on  some  collateral  fact  of  the  probate  courts  and  the  verily 
which  can  be  decided  without  going  which  is  im potted  by  their  records;  but 
into  the  case  on  its  merits,  then  the  this  does  not  conflict  with  another  well- 
jurisdiction  may  be  questioned  coliater-  established  general  rule,  that  the  juris- 
ally  and  disproved  even  though  the  diction  of  a  court  is  a  matter  into  which 
jurisdictional  fact  be  averred  of  rec-  inquiry  may  be  made  even  in  collateral 
ofd,  and  was  actually  found  upon  evi-  proceedings,  where  the  record  contains 
dence  by  the  court  rendering  the  judg-  no  finding  of  facts  expressly  showing 
ment;  but,  on  the  other  hand,  where  jurisdiction.  Maxsom  v.  Sawyer,  12 
the  question  of  jurisdiction  is  involved  Ohio  195;  Moore  v.  Starks,  i  Ohio 
in  the  question  which  is  the  gist  of  the  St.  369;  Buchanan  v.  Roy,  2  Ohio  St. 
suit,  so  that  it  cannot  be  decided  with-  252;  Fowler  v.  Whiteman,  2  Ohio  St. 
out  going  into  the  lacter  question,  then  270;  Callen  v.  Ellison,  13  Ohio  St.  446; 
the  judgment  is  collaterally  conclusive.  Penny  wit  f'.  Footc,  27  Ohio  St.  615; 
because  the  question  of  jurisdiction  Spier  v,  Corll,  33  Ohio  St.  236.  And 
cannot  be  retried  without  partly  at  see  Thompson  v.  Whitman,  i3  Wall, 
least  retrying  the  case  on  its  merits,  (U.  S.)  457,  as  to  cases  where  the  rec- 
wbich  is  n<n  permissible  id  a  collateral  ord  shows  jurisdiction.  But  here 
proceedtftg."  People's  Sav.  Bank  v.  there  is  no  express  finding  as  to  the 
Wilcox,  15  R.  I.  260;  Loring  v.  Arnold,  qualifications  of  Amanda,  and  the  fact 
15  R.  I.  430.  While  not  expressly  re-  that  she  was  administratrix  of  an 
strieCed  as  in  the  above  cases,  some  of  estate  in  whieh  Eliza  Kinney  was  in- 
the  cases  laying  down  the  general  rule  terested,  was  probably  unknown  to  the 
that  the  finding  of  jurisdictional  facts  Probate  Court  of  Hamilton  county." 
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Confuion  of  Antlioritiet.  —  But  while  the  authorities  lay  down  the 
general  propositions  heretofore  stated,  the  cases  are  not  free 
from  confusion,*  as  will  be  seen  by  a  reference  to  the  cases  indi- 
cating that  a  court  cannot  erroneously  decide  that  it  has  power 
to  act  when  the  law  does  not  confer  such  power,*  and  to  the 
cases  which  in  their  very  nature,  as  well  as  their  necessary  rul- 
ings,' indicate  that  it  cannot  be  universally  true  that  because  a 
court  has  the  right  to  determine  jurisdictional  facts,  and  does 
determine  them,  the  decision  can  never  be  collaterally  attacked. 

1.  Thus,  in  Fisher  z\  Bassett,  9  Leigh  See  further  sutra^  II.  'j.  Jurisdiction  by 
(Va.)  132,  wherein  the  court  was  con-  Consent, 

sidering  the  application  of  the  principle  If  a  court  has  no  power  whatever  to 
to  a  court  exercising  the  same  kind  of  foreclose  a  mortgage  of  land  situate  in 
powers  as  those  involved  in  People's  another  county,  it  cannot  acquire  juris- 
Sav.  Bank  v.  Wilcox,  15  R.  I.  260,  diction  by  deciding  that  the  land  is 
cited  in  note  i,  pp.  212,  213,  it  is  said:  within  the  county  of  its  jurisdiction. 
"  I  do  not  consider  a  county  or  hust-  Rogers  v*  Cady,  104  Cal.  288. 
ings  court,  in  relation  to  the  grant  8.  By  the  common  law  the  judgment 
of  administration,  as  standing  on  of  a  superior  court  is  not  void,  but  only 
the  same  footing  with  the  ordinary  voidable  by  plea  on  error.  The  exist- 
in  England.  The  county  court  is  a  ence  of  this  rule  of  law,  besides  being 
court  of  record,  and  its  judgments  or  established  by  authority,  is  maintained 
sentences  cannot  be  questioned  col-  by  the  consideration  that  among  the 
laterally  in  other  actions  provided  it  powers  vested  by  law  in  these  courts  is 
has  juri<(diction  of  the  cause.  6  Bac.  the  power  to  decide  upon  their  own 
Abr.,  Sheriff  (M)  2,  p.  166;  Parsons  v,  jurisdiction.  But  the  rule  that  judg- 
Loyd,  3  Wils.  345.  And  this  is  to  be  ments  of  superior  courts  are  not  void, 
understood  as  having  reference  to  but  only  voidable  by  plea  on  error, 
jurisdiction  over  the  subject-matter;  for  though  a  very  general  rule  is  not 
though  it  may  be  that  the  facts  do  not  adopted  as  universal,  and  is  subject  to 
give  jurisdiction  over  the  particular  exceptions;  for  example,  if  a  Circuit 
case,  yet  if  the  jurisdiction  extends  Court  were  to  assume  jurisdiction  of  a 
over  that  class  of  cases,  the  judgment  mattercommittedby  law  tothe  Piobate 
cannot  be  questioned;  for  then  the  Court  exclusively,  or  the  County  Court 
question  of  jurisdiction  enters  into  and  were  to  assume  jurisdiction  of  a  mili- 
becomes  an  essential  part  of  the  judg-  tary  offense,  or  if  the  Probate  Court 
ment  of  the  court.  Thus  if  a  county  were  to  try  and  condemn  a  man  for 
court  were  to  give  judgment  of  death  high  treason,  such  proceedings  would 
against  a  white  man,  the  sheriff  would  be  nullities.  Borden  v.  State,  11  Ark. 
have  no  lawful  authority  to  execute  519.  See  also  Rose  v.  Himely.  4 
him;  or  if  a  court  of  chancery  were  to  Cranch  (U.  S.)  280. 
grant  probate  of  a  will,  it  would  be  ipso  Adininistration  upon  Estate  of  Living 
facto  void,  since  that  court  has  no  juris-  Penon.  —  In  Withers  v.  Patterson,  27 
diction  in  any  case  of  probates.  It  is  Tex.  497,  it  is  said  that  the  idea  that 
held  void  ipso  facto  because  no  inquiry  the  rule  that  a  court's  determination  of 
is  necessary  to  ascertain  its  invalidity,  jurisdictional  facts  can  never  be  coi- 
But  where  the  court  has  jurisdiction  of  laterally  attacked  is  a  loose  one;  and 
cases  ejusdem  generis  its  judgment  in  this  position  is  illustrated  by  the  case  of 
any  case  is  not  merely  void;  because  the  grant  of  administration  upon  the 
its  invalidity  cannot  appear  without  an  estate  of  a  living  man.  In  such  a 
inquiry  into  the  facts— an  inquiry  case,  "the  court  necessarily  deter- 
which  the  court  itself  must  be  pre-  mines  that  the  man  is  dead,  and  yet 
sumed  to  have  made,  and  which  will  the  man  may  be  shown  to  have  been 
not  therefore  be  permitted  to  be  re-  alive  at  the  time  of  the  judgment;  and 
vived  collaterally.'*  in   such  case,  although  every  step  in 

2.  Griffin  v.  Brown,  i  Tex.  App.  Civ.  the  proceedings  by  which  the  man's 
Cas.  §  1098;  Lindsey  v.  Luckett  20  estate  is  sold  may  have  been  taken 
Tex.  516;  Wanzer  V.  Howland,  10  Wis.  with  the  most  perfect  regularity,  and 
8;   Whitney  v.  Brunette,  15  Wis.    61.  although  the  purchaser  buys  in  good 
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e.  On  Direct  Attack  — Tha  iHABrent  BqIm  of  proiramptioii.  —  When 

the  want  of  jurisdiction  is  made  the  issue  of  a  direct  attack,  the 
presumption  attaching  to  the  verity  of  a  domestic  judgment  is 
not  indulged,*  but  the  record  must  show  jurisdiction.*  Thus, 
on  error  or  appeal  it  must  appear  by  the  record  that  jurisdiction 
of  the  person  of  the  defendant  was  acquired.*  This  has  been 
held  even  upon  the  question  of  jurisdiction  of  the  subject-matter 
in  a  court  of  general  jurisdiction,  where  the  objection  is  made 
below  and  the  record  on  appeal  does  not  show  the  special  facts 
which  bring  the  matter  within  the  jurisdiction  of  the  court  in  the 
particular  case.* 

faith,  no  title  passes  or  can  pass.     This  Nevada,  —  Lonkey  v,   Keyes    Silver 

shows  that  the  court  only  exercises  its  Min.  Co.,  21  Nev.  320. 

jurisdiction  when  the  facts  exist  which  Oregon,  —  Heatherly    v,    Hadley,    4 

authorize  it  to  do  the  thing  in  question."  Oregon  i;  Northcut  z'.  Lemery,  8  Ore- 

The  same  principle  in  regard  to  the  ad-  gon  322;  Murray  v,  Murray,  6  Oregon 

ministration  of  the  estate  of  a  living  24. 

man  is  announced   in   the    following  Vermont.  —  Paddleford  v,  Bancroft, 

cases:      Moore  v.  Smith,   11   Rich.  L.  22  Vt.  535. 

(S.  Car.) 569;  Springers'.  Shavender,  116  8.  See  the  cases  in  the  last  note. 

N.  Car.   12;    D'Arusment  v,  Jones,  4  Extrinslo  Evidence  has  been  held  to 

Lea  (Ten n.)  251;  Jochumsen  v.  Suffolk  be  inadmissible  to  supply  omissions  in 

Sav.  Bank.  3  Allen  (Mass.)  87;    Wales  the   record.     Heatherly  v,   Hadley,   4 

V.  Willard,   2  Mass.    120;     Devlin    v,  Oregon  15. 

Com.,  loi   Pa.  St.  273;    Melia  v.  Sim-  8.  Illinois,  —  Dunbar    v,    Hallowell, 

mons,  45  Wis.  334;  Stevenson  v.  Supe-  34  111.  169. 

rior  Ct.,  62  Cal.  60;  Thomas  v.  People,  Indiana.  —  Hawkins  v,  Hawkins,  23 

107    111.    517;    GriflSth    V,    Frazier,    8  Ind.  66;  Robbins  z'.  Robbins,  2  Ind.  74; 

Cranch  (U.  S.)  28.  Martin  v.  Starr,  7  Ind.  224;  Abdil  v. 

In  New  York  it  was  held,  in  an  ac-  Abdil,  26  Ind.  287. 

tion     brought    by    an    administratrix  Iowa,  —  Kite  v,  Bonafield,  3  Greene 

against  one  who  had  made  a  payment  (Iowa)  199;  Wright  v.  Marsh,  2  Greene 

to  a  former  administratrix,  that  such  (Iowa)  103. 

payment  was  a  bar  to  the  action,  al-  Mississippi,  —  Reed    v,   Vaughn,    10 

though  it  appeared  that  at  the  time  the  Mo.  447. 

first  letters   were   issued   the   persons  Nevada,  —  Lonkey   v.   Keyes  Silver 

upon   whose   estate  they  were   issued  Min.  Co.,  21  Nev.  320. 

was  in  fact  living.     Roderigas  v.  East  United  States.  —  M'Cormick  v,  Sulli- 

River  Sav.  Inst.,  63  N.  Y.  460.     But  vant,  10  Wheat.  (U.  S.)  192. 

see  the  case  of  Roderigas  v.  East  River  See  also  article   Defaults,   vol.   6, 

Sav.  Inst.,  76  N.  Y.  318.  p.  I. 

For  the  extent  of  conclusiveness  of  4.  The  Tug  Montauk  v.  Walker,  47 

record   in  such   cases,  see   the  article  111.  335,  wherein  it  was  held  that  as  the 

Probate  and  Administration.  question  was  distinctly  made  by  a  mo- 

1.  California.  —  Lyons  v.  Roach,  84  tion  to  dismiss  in  the  trial  court,  that 

Cal.  30;  Sichler  v.  Look,  93  Cal.  600.  court,  in  considering  the  motion,  had 

Illinois.  —  Jackson  v.  Rickard,  19  III.  necessarily  to  inquire  into  the  subject- 

App.  507;   Johnson  v,  Johnson,  30  111.  matter  of  the  action,  and  the  record  not 

223.  showing  that  the  tug  in  litigation  was 

Indiana.  —  Gale    v.  Parks,    58   Ind.  a  domestic  vessel  and  that  the  supplies 

119.  were  furnished  in  her  home  port,  which 

Iowa.  —  Wolf    V,    Shenandoah    Nat.  facts  were  essential  to  the  jurisdiction 

Bank,  84  Iowa  138'  Mayfield  v,  Ben-  of  the  court  in  this  case,  sufficient  did 

nett,  48  Iowa  194;  Newcomb  v.  Dewey,  not  appear  to  set  the  court  in  motion. 

27  Iowa  381;  Stone  v.  Skerry,  31  Iowa  The  opinion  was  further  based  upon 

582.  the  principle  that "  he  who  claims  a 

Kansas.  —  Reynolds  v,  Fleming,  30  right  must  aver  it  and  establish  the 

Kan.  X13.  right." 
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I.  JudgiBwbi  of  fMM  State*  and   Portign    Jfudgnnts  ^  —  ^z. 

Impeachment  for  Want  of  Jurisdiction. — Under  the  Corw 

stitutton  of  the  United  States'  and  the  Act  of  Congress  pursuant 
thereto,^  the  judgments  of  one  state  are  entitled  to  full  faith  and 
credit  in  every  other  state.  Neither  of  these  provisions,  how- 
ever, precludes  inquiry  into  the  jurisdiction  of  the  court  which 
rendered  the  judgment.^    This  is  the  uniform  rule,  although 

Olqeotion  Hot  Bailed  Below.  —  If,  how-  Delaware,  —  Mitchell    v.    Garrett,   5 

ever,  such  an  objection  is  not  raised  in  Houst.  (Del.)  34. 

the  trial  court,  the  appeal,  it  seems,  Florida,  —  Sammis  v.  Wightman,  31 

does  not  raise  it.     If  made  in  the  trial  Fla.  10. 

court,  the  objection  might  have  been  Georgia.  —  McCauley  v,   Hargroves, 

obriated  by  an  amendment,  and  it  is  48  Ga.  50. 

too  late  to  make  it  on  appeal.     Tug  Illinois,.  —  Ambler    v.   Whipple,    139 

Boat  E.  P.  Dorr  v,  Waldron,  62  111.  225.  111.  311;  Bimeler  v.  Dawson,  5  111.  536; 

So  it  may  be  said  that  the  presump-  Joaes  v,  Waraer,  81  III.  343;  Lawrence 

lion  is  indulged  in  favor  of  jurisdiction  v,  Jarvis^  32  111.  304;  Welch  v.  Sykea, 

where  the  parties  appear  or  are  served  8  III.  197. 

with    pcocess    and    where     there    is  Indiana  .-^HoXt    v.    AUoway,    3 

no    question    of    jurisdiction     raised.  Bdackf.  (Ind.)  108. 

O'Brien  v.  State,  125  Ind.  38;  Schad  v,  Indian      Territory,  —  Raymond      v. 

Sharp,  95  Mow  576,  holding  that  the  Raymond,  (Indian  Ter.  1896)  37  S.  W. 

record  in.  an  ejectment  suit  need  not  Rep.  202. 

show  that  the  land  was  in  the  county  Iowa. — Melhopr/.  Doane,3i  Iowa  397. 

where  the  suit  is  brought,  no  such  ob-  Kansas,  —  Chicago,   etc.,   R.  Co.   v, 

jection  having  been  raised  in  the  court  Campbell,   (Kan.  App.    1897)  49  Pac 

below.     For  presumptions  of  Jurisdic-  Rep.  321. 

tion  on   appeal   generally,  see  article  Kentucky,  —  Williams  v,  Preston,   3 

Appbals,  vol.  2,  p.  I.     And  see  article  J.  J.  Marsh.  (Ky.)  603;  Rogers  v,  Cole- 

ExcBPTiONS  AND  OBJECTIONS,  vol.  8,  p.  man.  Hard.  (Ky.)  422. 

169  et  seq.  Maryland,  —  Glenn  v.  Williams,  60 

1.  As  to  actions  upon  foreign  judg-  Md.  93. 

meats^  see  article  Judgments,  v<^.  11,  Massachusetts,  ~^Q\\mAn  v.  Gilman, 

p.  796.  126  Mass.  26;  Gleason  v,  Dodd,  4  Met. 

2.  Const.  U.  S.,  art.  4.  §  i,  providing  (Mass.)  333;  Bissell  v,  Briggs,  9  Mass. 
that  **  full  faith  and  credit  shall  be  462;  Jacobs  v.  Hull,  12  Mass.  25;  Fol- 
given  In  each  state  to  the  public  acts,  ger  v,  Columbian  Ins.  Co.,  99  Mass. 
records,  and  judicial  proceedings  of  267;  Rothrock  v.  Dwelling-Honse  Ins. 
every  other  state.  And  the  Congress  Co.»  161  Mass.  423;  Wright  v.  An- 
may    by    general  laws  prescribe    the  drews,  130  Mass.  149. 

maniaer  in  which  such  acts,  records,  Michigan,  —  Reed  v.  Reed,  52  Mich. 

and  proceedings  shall  be  proved,  and  117. 

the  effect  thereof."  New  Hampshire,  —  Leith  v,  Lelth,  39 

3.  Rev.  Stat.  U.   S.,  §  905,   provtd-  N.  H.  42. 

Ing:  "Andthesatd  records  and  judicial  New  York,  —  Martin  v.  Central  Ver- 

proceedings,    so    authenticated,    shall  mont  R.  Co.,  50  Hun  (N.  Y.)  347;  Kil- 

have  such   faith  and  credit  given  to  burn  v,  Woodworth,   5  Johns.  (N.  Y.) 

them  in  every  court  within  the  United  37;    Pawling  v.  Willson,  13  Johns.  (N. 

States  as  they  have  by  law  or  usage  in  Y.)  192;    Robinson  v.  Ward,  8  Johns, 

the  courts  of  the  state  from  which  they  (N.  Y.)  86;    Shumway  v,  Stillman,  6 

are  taken."  Wend.  (N.  Y.)  447;    Starbuck  v,  Mur- 

4.  A  Judgmaat  Is  Kot  Eatitlsd  to  FvU  ray,  5  Wend.  (N.  Y.)  148;  Harrod  v, 
Faltin  asd  Clredii  unless  the  court  render-.  Barretto,  i  Hall  (N.  Y.)  155. 

ing  it  has  jurisdiction  of  the  persoa  North  Carolina,  —  Miller  v.  Leach,  95 

a]]4  the  subject-matter.  N.  Car.  229. 

Alabama,  —  Kohn  v,  Haas,  95  Ala.  Ohio,  —  Pennywit  v,  Footc,  27  Ohio 

47S.  St.   615;    Spier  v,   Corll,   33  Ohio  St. 

C?itif^lw-M^. -«•  Aldrlck  v.   Kijuiey.  4  244. 

Conn.  380.  Pennsylvania.  —  Steel  v.  Smith,  7  W« 
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there  have  been  some  differences  lf>  the  application  of  it  with 
respect  to  the  method  and  extent  of  the  impeachment  of  a  record 
for  want  of  jurisdiction ;  it  being  sometimes  held  that,  the  record 
being  entitled  under  the  Constitution  and  Act  of  Congress  to  the 
saixie  faith  aikd  credit  extended  to  it  in  the  state  where  the  judg- 
ment was  rendered,  the  recitals  in  the  record  of  a  judgment  of  a 
court  of  general  jurisdiction  are  entitled  to  the  same  conclusive 
faith  as  are  accorded  them  in  that  state,  and  cannot  be  impeached 
by  extraneous  evidence,*  and  upon  the  same  principle  that  the 
record  cannot  be  impeached  unless  the  defect  appears  on  the  face 
thereof.*  From  other  decisions  it  seems  that  the  record  may  not 
be  attacked  if  it  affirmatively  shows  jurisdiction,  but  may  be 
attacked  if  jurisdiction  does  not  affirmatively  appear.* 

The  Settled  Enl*.  —  The  rule,  however^  which  avoids  these  difficul- 
ties and  which  seems  to  be  now  the  one  established  by  the  best 
authority  is  that  the  record  of  a  foreign  judgment  may  be  collat- 
erally attacked  for  want  of  jurisdiction,  which  may  be  shown,  even 
in  contradiction  of  recitals  in  the  record  itself.^    This  rule  is 

4t  S.  (Pa.)  447;  Benton  v.  B  argot,  loS.  Kentucky.  —  Roberts  v,  Caldwell^  5 

&  R.  (Pa.)  240.  Dana  (Ky.)  512. 

Rhode  Island,  —  Rathbone  v,  Terry,  Michigan^  -^  Wilcox    v.    Kasstck,   2 

I  R.  I.  73.  Mich.  165. 

South   Carolina.  —  Miller  v.  Miller,  i  Mississippi,  —  Miller     v,    Ewiag,     8 

Bailey  L.  (S.  Car.)  242.                             .  Smed.  &  M.  (Miss.)  421. 

Tennessee,  —  Kelly  v.  Hooper,  3  Ycrg.  United  States,  —  Lincoln  v»  Tower,  2 

(Tean.)  396;  CoSee  v.  Neely,  2  Hcisk.  McLean  (U.  S.)  473. 

(Teon.)   304;    Earihman   v^  Jones,    2  2.  Bimeler    v,   Dawson,   5   lU.   536; 

Yerg.  (Tenn.)  484.  Lapham  v,  Briggs,  27  Vt.  26;  McCau- 

Texas.  —  Morgaa  v,  Morgan,  i  Tex.  ley  v.  Hargroves,  48  Ga.  50.     See  also 

Ctv.  App.  315;   Southern  Ins.  Cow  v.  thie  cases  in  the  last  preceding  note. 

WoUertoa   Hardware  Co.,  (Tex.  1892)  8.  Wilcox  v.  Kassick,  2  Mich.   165; 

19  S.  W.  Rep.  615,  applying  the  princi-  Hall  v.  Williams,  6  Pick.  (Mass.)  232; 

pie  to  the  j^odgoaent  ol  a  federal  court  Zepp  v,  Hager,  70  lU.  223. 

of  another  state.  In  New  Jersey  a  statute  was  in  force 

Vermont.  —  Hoxic  v,  Wright,  2  Vt.  at  one  time  permitting  contradiction  of 

263.  the  recitals  in  the  record  of  a  former 

West   Virginia, -^QxmxdXxs^  v.  Ceo-  judgment,  in  regard  to  which  it  was 

trat  Imp.  Co.,  38  W.  Va.  390.  said    that    prior  thereto  a  defendant 

IVyoming,  —  Cbadron  Bank  v,  Ander-  could  show  want  of  jurisdiction  of  his 

9on«  (Wyoming  1897)  48  Pa«.  Rep.  197.  person  in  the  court  rendering  the  judg- 

United  States,  —  Simmons  v,  Saul,  ment  where  the  record  was  silent,  and 
138  U.  S.  439;  L'Engle  v.  Gates,  74  that  the  statute  was  passed  in  order  to 
Fed.  Rep.  513;  Harris  v,  HardemaA,  clear  the  doubt  in  cases  where  the  rec- 
Z4  How.  (U.  S.)  334;  Voofbees  v.  Jack-  ord  recited  jurisdictional  facts.  Mac- 
son,  10  Pet-  (U.  S.>475.  kay  v,  Gordon,  34  N.  J.  L.  286;  Price 

1.  i4r>t«Mrjtfx.  —  May  v,  Jameson,  ti  v,  Wajrd,  25  N.  J.  L.  225. 

Ark.  368;  Hensley  v.  Force,  12  Ark-  756.  4,  Alabama.  —  Kingsbury    v,  Ynies- 

California.  -^  Whitwelt  v.  Barbier,  7  tra,  59  Ala.  320. 

Cal.  63,  California,  —  Greenzweig  v,  Streling- 

Delaware,  -~  Pritehett    v,    Clark,    4  er,  103  Cal.  278. 

Harr.  (Del.)  280^  Indiana,  —  Caranaugh  v.  Smith,  84 

Georgia,  —  Thomas  v,  Morrlselt,  76  Ind.  380;    Pond  v,  Simons,  (Ind.  App. 

Ga.  396.  1896)  45  N.  E.  Rep.  48. 

lUinois,  —  Wekh  v.  Sykes,  8  111.  199.  Iowa,  —  Pollard  v,  Blaldwtn,  22  Iowa 

JSp«a.^MeUK>pr^DoaDe^3X  Iowa 397.  328;    Webster  cr.  Hon ter,  50  Iowa  215; 
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authoritatively  settled  by  the  decisions  of  the  Supreme  Court  of 
the  United  States.* 
Prima  Eaoie  Xvidenoe.  —  The  record  of  a  judgment  of  a  court  of 

Lowe  V.  Lowe,  40  Iowa  220;  State  v,  Lowe  v.  Lowe,  40  Iowa  224;  Webster 

Fleak,  54  Iowa  431 ;  O'Rourke  9.  C.  M.  v.  Hunter,  50  Iowa  215;    Norwood  fr. 

&  St.  P.  R.  Co.,  55  Iowa  332.  Cobb,  15  Tex,  500. 

•    Kansas,  —  Thorn   v,   Salmonson,  37  1.  Thompson  v.  Whitman,  18  Wall. 

Kan.  441;    Litowich   v,   Litowich,    19  (U.  S.)  457;    Knowles    v.   Logansport 

Kan.  455;    Chicago,   etc.,   R.    Co.   v.  Gaslight,  etc.,  Co.,  19  Wall.  (U.  S.)  59; 

Campbell,  (Kan.  App.   1897)  49  Pac.  Christmas  v,  Russell,  5  Wall.  (U.  S.) 

Rep.  321.  290;    Pennoyer  v,  Neflf,  95  U.  S.  741. 

Kentucky, — Wood  j^.  Wood,  78  Ky.  624.  See  also  Downs  v.  Allen,  22  Fed.  Rep. 

Massachusetts, — Carleton     v,    Bick-  805;  Citizens'  Bank  v.  Brooks,  23  Fed. 

ford,  13  Gray  (Mass.)  591;   Gilman  v.  Rep.  21;   Graham  v.  Spencer,  14  Fed. 

Gilman,  126  Mass.  26.  Rep.  603. 

Michigan,  —  Reed  v.  Reed,  52  Mich.  The  first  leading  case  under  the  pro- 

117;  People  V.  Da  well,  25  Mich.  247.  vision  of  the  Constitution  and  Act  of 

Missouri.  —  Marx  v.  Fore,  51  Mo.  69;  Congress  above  referred   to,  Mills  v. 

Eager  v.  Stover,  59  Mo.  87;  Barlow  v.  Duryee,  7  Cranch  (U.  S.)  481,  in  its 

Steel,  65  Mo.  611;  Napton  z^.  Leaton,  71  broad  holding  that  no  plea  could  be 

Mo.  358.  interposed  except  such   as   would  be 

Nebraska.  —  Eaton  v.  Hasty,  6  Neb.  admissible  in  the  state  where  the  judg- 

421.  ment  was  rendered,  seems  to  indicate 

Ne^u  Jersey.  —  Nichols  v.  Nichols,  25  a  different  rule,  but  the  decision  was 

N.  J.  Elq.  60;    Price  v.  Ward,  25  N.  J.  really  upon  the  effect  of  the  judgment 

L.  225.  as  a  conclusive  adjudication  upon  the 

New  York.  —  Vilas  r.  Plattsburgh,  merits.  That  case  is  referred  to  in 
etc.,  R.  Co.,  123  N.  Y.  454;  Borden  v.  Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins. 
Fitch,  15  Johns.  (N.  Y.)  I2i;  Starbuck  Co.,  24  N.  J.  L.  223,  wherein  the  court 
V.  Murray,  5  Wend.  (N.  Y.)  148;  Shum-  said  that  when  the  above  case  was  de- 
way  V.  Stillman,  6  Wend.  (N.  Y.)  447;  cided  "  a  majority  of  the  judges  seem 
Kerr  v.  Kerr,  41  N.  Y.  272;  Hoffman  to  have  understood  that  a  judgment  of 
V.  Hoffman,  46  N.  Y.  30;  Hunt  v.  a  superior  court  of  one  of  the  states, 
Hunt,  72  N.  Y.  224;  Mills  v.  Martin,  when  an  action  was  brought  upon  it  in 
19  Johns.  (N.  Y.)  33;  Noyes  v.  Butler,  another  state,  would  be  in  all  respects 
6  Barb.  (N.  Y.)  613;  Latham  v.  Delany,  of  the  same  effect  as  a  judgment  of  a 
59  N.  Y.  Super.  Ct.  37.  court  in  the  state  where  the  action  was 

Ohio.  —  Kingsttprough  v.  Towsley,  56  brought.     Such  was   undoubtedly  the 

Ohio  St.  450;    Penny  wit  v.  Foote,  27  opinion  of  Judge  Washington,  who,  in 

Ohio  St.  618.  the  case  of  Field  v.  Gibbs,  Pet.  (C.  C.) 

Pennsylvania.  —  Price   v.    Schaeffer,  158,  expressly  states  that  if  the  judg- 

161  Pa.  St.  530.  ment  has  been  obtained  against  a  per- 

Tennessee.  —  Chaney    v,    Bryan,   15  son  residing  out  of  the  state  who  was 

Lea  (Tenn.)  589.  never  served  with  process  or  notified 

Texas.  —  Norwood  v,  Cobb,  15  Tex.  ,of  the  existence  of  the  suit,  the  remedy 

500,  24  Tex.  551;  Easley  v.  McClinton,  must  be  had  by  application  to  the  court 

33  Tex.  288;   Chunn  v.  Gray,  51  Tex.  which   rendered  the  judgment.      Mr. 

112;  Redus  z'.  Burnett,  59  Tex.  581.  Justice  Johnson,  who  dissented,  pre- 

Virginia.  —  Bowler    v,    Huston,    30  dieted  that  great  embarrassment  would 

Gratt.  (Va.)  266.  arise  from  the  decision,  and  his  predic- 

Washington.  —  Aultman  v.  Mills,  9  tion  was  soon  verified.     The  courts  of 

Wash.    68;     Ritchie    v.    Carpenter,   2  the  states  yielded  to  the  decision  of  the 

Wash.  512.  tribunal  which,  in   questions  relating 

Wisconsin.  —  Rape  v,  Heaton.  9  Wis.  to  the  constitution   and  laws  of    the 

332.  United  States,  is  superior  to  them,  and 

Contradiction  of  Betnm  of  Process. —  therefore  entitled  to  control  them ;  but 

The  return  of  the  officer  of  service  of  it  was  found  indispensably  necessary 

process  on  the  defendant  in  a  foreign  to   prevent  the  most  gross  injustice; 

judgment  may  be  contradicted.     Carle-  that  it  should  be  followed  only  in  cases 

ton  V.  Bickford,  13  Gray  (Mass.)  591 ;  where,  as  the  fact  in  that  case  was,  the 

Cavanaugh    v.    Smith,  84    Ind.    380;  defendant  appeared  or  was  served  with 
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general  jurisdiction  of  a  sister  state  is  prima  facie  evidence  of 
jurisdiction,^  and  cannot  be  impeached  for  irregularities  which 
do  not  go  to  the  jurisdiction.* 

process.      In   almost    every    instance  32  N.  H.  277;  State  v,  Rlaisdell,  59  N. 

where  actions  were  brought  upon  judg-  H.  331. 

ments  obtained  without  a  due  service  New  Jersey,  —  Moulin    v,    Trenton 

of  process  or  appearance,  those  courts  Mut.  L.,  etc.,  Ins.  Co.,  24  N.  J.  L.  222. 

sustained  a  special  plea  in  bar,  setting  New  York.  —  Hoflfheimer  v.  Stiefel, 

up  that  fact  as  a  ground  of  defense.  17  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  236; 

This  course  of  decision  has  recently  Shumway  v.  Stillman,  4  Cow.  (N.  Y.) 

been  sanctioned  by  the  Supreme  Court  296;    Hatcher  v.  Rocheleau,   18  N.  Y. 

of  the  United  States.     In  the  case  of  92;    Wheeler  v.  Raymond,  8  Cow.  (N. 

D'Arcy  v,  Ketchum,  11  How.  (U.  S.)  Y.)3ii;  Harrod  v.  Barretto,  i  Hall  (N. 

165,  that  court  has  placed  its  decision  Y.)    155;     Leach    v.    Linde,    70    Hun 

on  the  ground  that,  upon  the  principles  (N.  Y.)  'I45;    Noyes  v.  Butler,  6  Barb. 

of  international  law,  a  judgment  ren-  (N.  Y.)  613. 

dered  in  one  state  assuming  to  bind  the  WashingUm.  —  Ritchie  v.  Carpenter, 

citizens  of  another  was  void  within  the  3  Wash.  512. 

foreign  state  when  the  defendant  had  Wisconsin,  —  Jarvis  v,  Robinson,  21 

not  been  served  with  process  or  volun-  Wis.  523. 

tarily  made  defense,  because  neither  The  Burden  ef  Proof  is  upon  the  de- 

the  legislative  jurisdiction  nor  that  of  fendant,   the   presumption   in   the  ab- 

courts  of  justice  had  binding  force."  sence  of  evidence   being   in   favor  of 

But  it  was  long  before  shown  that  jurisdiction.  Savins'.  Bond,  57  Md.  228; 

Mills  V.  Duryee,  7  Cranch  (U.  S.)  481,  Murphy  v.  Marscheider,  (Supreme  Ct.) 

did  not  mean  that  judgments  of  sister  4  N.   Y.    Supp.    799;    Lowe  v.   Lowe, 

states  or  foreign  judgments  could  not  40  Iowa  220;    Bissell  v,  Wheelock,  11 

be    contradicted    upon     questions    of  Cush.  (Mass.)  277. 

jurisdiction,  and  that  it  only  extended  In  an  action  in  New  York  upon  a 

to  the  merits.      Borden  v.   Fitch,   15  judgment  of  a  Superior  Court  of  North 

Johns.  (N.  Y.)  121;  Andrews  v,  Mont-  Carolina,  it  appearing  from  the  section 

gomery,  19  Johns.  (N.  Y.)  162.  of  the  code  of  the  latter  state  introduced 

1.  Alabama,  —  Kohn  v,  Haas,  95  Ala.  in  evidence  that  the  Superior  Court  in 

479;  Mills  V.  Stewart,  12  Ala.  90.  which  the  judgment  was  rendered  was 

Arkansas,  —  Halliburton  r.  Fletcher,  a  court  of  original  jurisdiction  in  all 

23  Ark.  453.  civil  actions  whereof  exclusive  juris- 

Connecticut,  —  Coit     v.     Haven,     30  diction  was  not  given  to  some  other 

Conn.  198.  court,  it  was  held  that  this  was  prima 

Illinois,  —  Dunbar  v.  Hallowell,   34  facie  sufficient  and  cast  upon  the  de- 

111.  170;  Horton  v.  Critchfield,  18  111.  fendant  the  burden  of  showing  that 
135.  exclusive  jurisdiction  of  the  action  in 

Indiana.  —  Bailey     v.    Martin,     119  question    was    given    to    some    other 

Ind.  103.  court.     Leach  v,  Linde,  70  Hun  (N.  Y.) 

Iowa. — Coughran     v.    Giiman,     81  145,  affirmed  \n  142  N.  Y.  628. 

Iowa  442.  Where  the  Defendant  Denied  that  He 

Kansas,  —  Westervelt    v,    Jones,     5  Had  Kotioe  of  the  proceedings  against 

Kan.  App.  35.  him  in  the  foreign  state,  or  that  he  was 

Kentucky.  —  Scott  v.  Coleman,  5  Litt.  a  citizen  of  such  state,  a  recital  in  the 

(Ky.)  349.  original  writ  that  the  defendant  was 

Maryland.  —  Cole     v,    Flitcraft,    47  an  "absent  and  absconding  debtor,'* 

Md.  312;    U.  S.  Bank  v.  Merchants'  which  was  a  form  prescribed  by  law  in 

Bank,  7  Gill  (Md.)  430;  Savin  v.  Bond,  the  sister  state  in  cases  of  trustee  proc- 

57  Md.  228;  Glenn  v,  Williams,  60  Md.  ess  whether  the  defendant  was  within 

112.  or  without  the  state,  docs  not  show  that 
Massachusetts.  —  Bufium    v,    Stimp-  the  court  did  not  have  jurisdiction  of 

son,  5  Allen  (Mass.)  591.  the  person  of  the  defendant.     Bissell  v, 

Nebraska.  —  Council      Blufifs      Sav.  Wheelock,  11  Cush.  (Mass.)  279. 

Bank  v.  Griswold,  (Neb.   1897)  70  N.  2.  Dan  forth   v.   Thompson,  34  Iowa 

W.  Rep.  376.  243;  State  v,  Williamson,  57  Mo.  192. 

New  Hampshire.  —  Downer  v.  Shaw,  Freeomptlon  of  Lawful  Procedure.  —  It 
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XalBrior  Cevrtft.  —  But  the  presumptions  indulged  in  support  of 
judgments  have  been  limited  to  proceedings  which  are  in  accord- 
ance with  the  course  of  the  common  law,  and  in  this  regard  there 
is  no  difference  between  domestic  and  foreign  judgments.* 

b.  Conclusiveness  upon  Matters  Litigated  —  (i)  On  the 
Merits,  —  The  constitutional  provision  and  Act  of  Congress  above 
referred  to  extend  to  judgments  in  other  respects  and  make 
them  conclusive  evidence  of  the  matters  involved  in  and  decided 
by  the  court.* 

will  be  presumed*  in  the  absence  of  evi-        In  Bogan  v,  Hamilton,  go  Ala.  455, 

deace  to  the  contrary,  that  the  court  of  it  was  held  that  the  record  of  the  pro- 

the  sister  state  pursued  the  modes  of  bate  of  a  will  in  a  court  of  ordinary  in 

procedure  authorized  by  the  established  the  state  of  Georgia,  properly  certified 

law  of  that  state.     Butcher  v.  Browns-  in  accordance  with  the  Act  of  Congress 

ville  Bank,  2  Kan.  70;  Dodge  v.  Coffin,  and  authenticated  in  due  form,  is  en- 

15  Kan.  277;  Ward  v.  Baker,  16  Kan.  titled  to  equal  faith  and  credit  with  a 

31;  Haynes  v,   Cowen,   15   Kan.   637;  domestic  judgment,  and  therefore  the 

Otto  V.   Doty,   61   Iowa   23;    Cone  v,  courts  of  Alabama  are  bound  to  pre- 

Hooper,  18  Minn.  531;  Van  Matre  v,  sume  that    the  court  of  ordinary  in 

Sankey,  148  111.  536;  Dobson z'.  Pearce,  Georgia  possessed  jurisdiction  of  the 

12  N.  Y.  156;  McLendon  v.  Dodge,  32  subject-matter    until   the    contrary    is 
Ala.  491.  made  satisfactorily  to  appear,  although 

1.  Galpin  :;.   Page,  18  Wall.  (U.  S.)  such  court  be  one  of  special  and  limited 

365;    Kelley  c.   Kelley,  161  Mass.  11 1;  jurisdiction.     CV/f>i^  Slaughter  v.  Cun- 

Morse  v,  Presby,  25  N.  H.  302;  Com.  ningham,  24  Ala.  260;  Dunlap  t^.  New- 

V.  Blood,  97  Mass.  538.     See  generally  man,  47  Ala.  429. 

aupra^  IX.  General  Rule  of  Presumptions  WkiM  the  Ooort  4tf  Last  BafOrt  of  An- 

as  to  yurisdiction,  otlierSUitt  has  conclusively  decided  that 

Kod«of  FroMdnreinAnroBatiomaf  Com-  a  lower  court  has  jurisdiction  of  the 
Hon  Law.  —  In  Kohn  v.  Haas,  95  Ala.  subject-matter,  it  is  not  necessary, 
480,  it  was  held  that  the  rule  which  when  the  judgment  comes  in  question 
raises  the  presumption  that  courts  of .  in  the  courts  of  another  state,  that  the 
general  jurisdiction  of  sister  states  have  latter  should  determine  whether  or  not 
jurisdiction  over  questions  and  matters  the  court  in  the  former  state  was  ex- 
adjudicated  does  not  prevail  in  cases  ercising  a  special  statutory  jurtsdic- 
whcre,  in  order  to  maintain  the  juris-  tion  and  whether  the  rules  applicable 
diction  exercised,  it  is  necessary  to  pre-  to  courts  of  inferior  jurisdiction  ap- 
sume  that  the  legislature  of  the  sister  plied.  Van  Matre  v.  Sankey,  148  IH. 
state   has,   by  statute,  conferred  that  536. 

jurisdiction,  and  that  the  common  law  8.  Arkansas,  —  Lockhart    v.    Locke, 

in  respect  thereto  has  been  altered.  42  Ark.   17;  Nunn  v.  Sturges,  22  Ark. 

In  Kopperl  v,  Nagy,  37  111.  App.  23,  389. 

which  was  an  action  on  a  judgment  Florida.  —  Drakes'.  Granger,  22  Fla. 

rendered  by  the  District  Court  of  the  353;  Sammis  v.  Wightman,  31  Fla.  10. 

city  of  New  York,  it  was  held  that,  tak-  Illinois,  —  Van  Matre  v,  Sankey,  148 

ing  judicial  notice  of  the  laws  of  New  UK  536. 

York  so  far  as  necessary  to  ascerta^in  Iowa,  —  Walker  v.  Sleight,  30  Iowa 

the  faith  and  credit  to  be  given  to  the  310. 

judgment,  and  it  appearing  that  under  Maryland,  —  Barney  v.  Patterson,  6 

the  statute  in  New  York  the  jurisdic-  Har.  &  J.  (Md.)  182;  Cole  v,  Flitcraft, 

tion  of  said  court  was  restricted  with  re-  47  M4.  312;  Harryman  v.  Roberts,  52 

gard  to  the  residence  of  the  parties,  and  Md.  64. 

placing  said  court  in  the  class  with  in-  Massachusetts,  — Jennison     v.    Hap- 

ferior  courts  of  limited   jurisdiction,  good,  10  Pick.  (Mas^.)  77;  Crippen  v, 

nothing  could  be  presumed  in  favor  of  Dexter,  13  Gray  (Mass.>  330. 

its  jurisdictioa.    Citing  Kenney  t/.Greer,  Missouri.  —  Grovcr  v.  Grover,  30  Mo, 

13  111.  432;  Shufeklt  V.  Buckley,  45  111.  400;  Napton  v.  Lea  ton,  71  Mo.  367. 
323.  Nebraska,  —  Keeler    v.     Elston,    22 
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(2)  Jurisdictional  Facts.  —  Each  state  has  a  right  to  determine 
the  existence  of  facts  which  are  necessary  to  authorize  the  action 
of  its  courts  in  particular  matters,  such  as  the  status  or  residence 
of  persons  domiciled  within  its  territory,  and  its  finding  upon 
^ii^z^i-jurisdictional  matters  of  that  character  is  conclusive,  as  upon 
other  matters  adjudicated,*  if  the  court  has  jurisdiction  of  the 

Neb.  310;  Packer  V.  Thompson,  25  Neb.  ments  were  coaclusiTe  on  the  merits. 

688;  Eaton  v.  Hasty,  6  Neb.  419.  Andrews  v.  Montgomery,  19  Johns.  (N. 

New  Hampshire,  —  State    v.   Blais-  Y.)  i6a. 

deU,  59  N.  H.  328.  A  later  rule,  however,   is  that  the 

North   Carolina,  —  Miller  v.   Leach,  same  principles  shall  be  applied  10  for- 

9S  N.  Car.  229.  eign  judgments  as   to    judgments  of 

Rhode  Island,  —  Rathbone  v.  Terry,  courts  of  other  states  of  the  Union,  and 

I  R.  I.  73.  that  such  judgments  are  conclusive  so 

Tennessee,  —  Hunt  v,  Lyle,  8  Yerg.  far  as  to  preclude  a  retrial  upon  the 

(Tenn.)   142;    Moren   v,    KilUbrew,    2  merits    although   the    defendant  may 

Yerg.  (Tenn.)  376.  show  that  the  foreign  court  was  with- 

Uniied  States, — M  *  El  moy  let/.  Cohen,  out  jurisdiction.     Lazier   v,   Wcstcolt, 

13  Pet.  (U.  S.)  312;  Mills  V.  Duryee,  7  26  N.  Y.  146;  Brinkley  v.  Brinkley,  50 

Cranch(U.  S.)48i;  Hampton  t/.  M' Con-  N.  Y.  202;  Monroe  t/.  Douglas,  4  Sandf. 

nel,  3  Wheat.  (U.  S.)  234;  Mayhew  v,  Ch.  (N.  Y.)  126;  Baker  v.  Palmer,  83 

Thatcher,  6  Wheat.  (U.  S.)  129.  111.   572.      This    is   the   English   rule: 

INstinetion  Between  Foreigii,  Domestic,  Ricardo  v,  Garcias,  12  CI.  &  F.  384; 
and  ffiiter  State  Judgments.  —  Formerly  Martin  v,  Nicolis,  3  Sim.  458;  Castrique 
ii  was  held  that  judgments  of  sister  v.  Imrie,  L.  R.  4  H.  L.  414;  De  Casse 
states  were  not  to  be  considered  as  Brissac  v,  Rathbone,  6  H.  &  N.  301; 
domestic  judgments,  because  the  juris-  Ferguson  v,  Mahon,  11  Ad.  &  El.  179, 
diction  was  open  to  inquiry,  nor  as  39E.  C.  L.  38;  Vanquelin  z^.  Bouard,  10 
foreign  judgments,  because  the  juris-  Jur.  N.  S.  569;  Warrener  t/.  Kingsmill, 
diction  being  established  the  merits  8  U.  C.  Q.  B.  407. 
were  not  open  to  inquiry,  Bissell  v.  Wrongful  Administration  of  Foreign 
Briggs,  9  Mass.  462;  and  further,  that  Law.  —  In  Warrener  v.  Kingsmill,  8  U. 
foreign  judgments  were  as  conclusive  C.  Q.  B.  407,  it  was  held  that  a  foreign 
as  domestic  judgments  when  they  came  judgment  is  conclusive  of  the  merits 
incidentally  into  question,  but  that  it  unless  the  foreign  court  wrongfully  ad- 
was  otherwise  when  the  courts  of  this  ministers  the  law  of  the  country  where 
country  were  invoked  to  enforce  them,  such  judgment  is  afterwards  sought  to 
Taylor   v,  Phelps,  i  Har.  &  G.  (Md.)  be  enforced. 

492;  Barney  v,  Patterson,  6  Har.  &  J.  1.  Van  Matre  v.  Sankey,  148  111.  536; 

(Md.)  182;  Donohue  v.  Daniel,  58  Md.  Johnson  v,  Johnson,  67  How.  Pr.  (N. 

601;  Savin  v.  Bond,  57  Md.  233;  But-  Y.  Supreme  Ct.)  144;  Hunt  v.  Hunt,  72 

trick  V,  Allen,  8  Mass.  273;  Wood  v,  N.  Y.  227;    Kinnier  v,  Kinnier,  45  N, 

Gamble,  11  Cush.  (Mass.)  8;  Philips  r.  Y.  535;  Wheeler  v,  Raymond,  8  Cow. 

Hunter.  2  H.  Bl.  410;  Walker  v.  Wit-  (N.  Y.)  313;  Loring  v,  Arnold,  15  R.  I. 

ter,  I  Doug.  i.  428;     Barber  v.  Root,    10  Mass.    260; 

The  same  principle  is  recognized  in  Strader  v,  Graham,    10   How.  (U.  S.) 

Williams  v.    Preston,   3  J.    J.   Marsh.  82;   Cheever  v,  Wilson,  9  Wall.  (U.  S.) 

(Ky.)6oo;  Griswold  v.  Pitcairn,  2  Conn.  108. 

85;  Bimeler  v,  Dawson,  5  111.  540;  and  The  decision  that  a  will  is  probated 
is  applied  to  the  judgment  of  courts  of  according  to  law  in  a  sister  state  is 
sister  states  in  Bartlet  v.  Knight,  i  conclusive  though  the  jurisdiction  de- 
Mass.  401;  Hitchcock  V,  Aicken,  i  Cai.  pended  upon  this  fact.  Loring  v,  Ar- 
(N.  Y.)46o;  Taylor  «/.  Bry den,  8  Johns,  nold,  15  R.  I.  428. 
(N.  Y.)  173;  Hubbell  v,  Coudrey,  5  Where  it  appears  that  a  party  ap- 
Johns  (N.  Y:)  132.  These.  New  York  peared  in  a  court  of  general  jurisdic- 
cases  were  afterwards  overruled^  the  tion  in  a  sister  state,  the  adjudication 
court  conforming  to  the  principle  laid  by  that  court  that  the  party  was  an  ab- 
down  in  Mills  v.  Duryee,  7  Cranch  (U.  sconding  debtor  is  conclusive.  Wheeler 
S.)  481,   to  the  extent  that  such  judg-  v,  Raymond,  8  Cow.  (N.  Y.)  311. 
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parties  by  service  of  process  or  appearance,  so  that  it  may  pro- 
ceed to  adjudicate  such  questions  in  the  first  instance.* 

1.  In  Diyoroe  Casat,  if  there  is  no  per-  36;  Litowitchr;.  Litowitch,  19  Kan.  455; 
sonal  service  of  process  or  appearance,  Hood  v.  State,  56Ind.  263;  Van  Fossen 
the  adjudication  of  a  sister  state  upon  v.  State,  37  Ohio  St.  320;  Cox  v.  Cox, 
the  residence  of  the  parties  within  that  19  Ohio  St.  502;  Miller  v.  Leach,  95  N. 
state  for  such  a  period  as  would  give  Car.  229;  Adams  v.  Adams,  51  N.  H. 
the  court  jurisdiction  in  divorce  cases  398;  Gregory  v.'  Gregory,  78  Me.  190; 
may  be  collaterally  attacked.  Chaney  People  v,  Dawell.  25  Mich.  258. 
V.  Bryan,  15  Lea  (Tenn.)  589;  Gettys  Jnriidiotion of  Salgeet-matter.  —  Where 
V.  Gettys,  3  Lea  (Tenn.)  260;  Kerr  v.  the  record  of  the  judgment  of  a  sister 
Kerr,  41  N.  Y.  272;  Reed  v.  Reed,  52  sute  is  conclusive  upon  the  defendant 
Mich.t  117.  See  also,  to  the  same  as  to  jurisdiction  of  his  person,  he  can- 
principle,  People  z'.  Baker,  76N.  Y.  78;  not  raise  questions  pertaining  to  the 
Cross  V.  Cross,  108  N.  Y.  628,  13  N.  Y.  jurisdiction  of  the  court  in  the  state 
St.  Rep.  470;  Reis  V.  Lawrence,  63  Cal.  where  the  judgment  was  rendered 
137;  State  V.  Armington,  25  Minn.  37;  when  a  suit  is  brought  on  such  judgf- 
Di*^^on  V.  Ditson,  4  R.  L  93;  Sewall  v,  ment  in  a  state  where  the  record  is  held 
S^wall,  122  Mass.  156;  Cook  v.  Cook,  conclusive.  Hensley  v.  Force,  12  Ark. 
f^  Wis.  195;  Hinds  v.  Hinds,  i  Iowa  756. 
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I   JUBT  DETIVEO,  237. 
n.   COKPO8ITIOK  07  JUBT,  237. 

in.  BieHT  TO  Teial  bt  Jtt&y,  239. 

IV.  DEMAVD  70E  JJT&Y,  24 1. 
I.  Necessity^  741. 
\  2.  Power  of  Courts  to  Regulate^  34I* 

1  3.  Application  Favored^  242. 

4.  Time  of  Making  Denu^nd^  242. 

a.  In  General^  242- 

\  b.  joinder  of  Issue ^  243. 

c.  On  First  Day  of  Term^  244. 

d.  When  Cause  Set  for  Trials  245. 

e.  Before  Trial^  245. 

/.  Delay  of  Trial  by  Grant  of  Demand^  2461 

5.  Mode  and  Sufficiency  of  Demand^  246. 

a.  Generally^  246. 

b.  Compliance  with  Statutes^  247. 
r.  Legal  and  Equitable  Issues^  248. 
d.  Payment  of  Jury  Fees^  249. 

6.  Repetition  of  Demand^  252. 

7.  Withdrawal  of  Demand^  252. 

8.  Appeal  and  Review y  253. 

V.  Waiyee  ahb  L088  or  Bight  to  Jubt  Teial,  254. 

I.  Power  to  Waive  Trial  by  Jury^  254. 

a.  Civil  Proceedings y  254. 

b.  Criminal  Proceedings  Generally^  255. 

c.  Capital  Felonies  and  Felonies  of  the  Higher  Grades^ 

255. 
3.  Power  to  Waive  Trial  by  Legally  Constituted  J^ury^  255. 

fl.   Generally^  255. 

b.  Criminal  Proceedings ^  256. 
3.  Mode  and  Sufficiency  of  Waiver ^  257. 

a.  Generally y  257. 

b.  By  Implication,  257. 

c.  Statutory  Modes^  2^. 

d.  Nonappearance  at  Trials  259. 

e.  Failure  to  Claim  Jury  —  Submission  to  Courts  260. 
/*.  Consent y  261. 

(i)  Generally y  261. 

Stipulation  in  Writings  261. 
Open  Courty  262. 
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^4^  Entry  of  Record^  262. 

5)  In  United  States  Circuit  Courts^  263. 
g.  Reference  of  Cause^  263. 
h.  Compulsory  Reference  —  North  Carolina^  264. 
/.  Legal  and  Equitable  Issues  Involved^  264. 

(i)   "joinder  of  Legal  and  Equitable  Issues^  264. 

2)  Demand  of  Equitable  Relief  y  265. 

*3)  Making  Up  Equtiabit  Issues^  265. 

'4)  Interposition  of  Equitable  Defense^  265. 

5)  Noticing  Cause  for  Trial  si  Equity  Term,  265. 

6)  Placing  Cause  4m  Equity  Calendar  by  Consent^ 
266. 

Waiver  under  Special  Circumstances ,  267. 
(i)  By  Estoppel,  267. 

By  Preventing  Procurement  4ff  furors,  267. 
'3)  By  Defeating  Formation  4>f  Jury,  268. 
4)  Improperly  Setting  Cause  Jjvwn^*^  Futile  De^ 

mandy,  26^. 
(5)  -^  Requesting  Direction  of  Verdict,  269. 
4*  Effect  of  Waiver,  269. 

a.  Generally,  269. 

b.  Power  of  Court  to  Disregard  Waiver,  269. 

c.  Effect  as  to  Subsequent  Trial  or  Term^  270. 

5.  Withdrawal  of  Waiver^  270. 

a.  Generally,  270. 

b.  Change  in  Issues  by  Amendment^  271* 

6.  Appeal  arid  Review,  272. 

YL  Selectiok  akd  Dsawivo,  273, 

1.  Common-law  Practice,  273. 

2.  Modern  Practice,  274. 

a.  Legislation,  274. 
^.  Changes  in  Existing  Laws^  275. 
r.  Effect  of  Changes,  275. 
</.  Special  Acts — Resort  to  General  Laws^  276. 
^.  Statutes  Mandatory,  276. 
y.  Statutes  Directory,  277. 
^.  Exclusiveness  of  Statutory  Modes^  278, 

3.  United  States  Courts,  280. 

4.  Territorial  Courts,  282. 

5.  7>5^  Officers,  282. 

tf .  Constitution  of  Official  Bodies^  28s* 
^.  Qualification,  283. 


fi^  Generally,  283. 


-5^  6>a/>4,  284. 
^,  Disqualification  to  Ad,  285. 
^i^  -^lox  ^r  Partiality^  285. 
'21  Relationship,  286. 
J3)  Interest,  286. 
1/.  Duration  of  Office,  286. 
<.  Power  and  Authority ^  287. 
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6.  Selection  of  Persons  Eligible^  288. 

a.  Equalization  of  yury  Duty^  288. 

b.  Territorial  Authority^  289- 
(\)  Selection  from  Part  of  County ^  289. 
^2)  From  Whole  County^  289. 
(3)  yurisdictional  Limits  of  Court^  290. 

e.  Procurement  of  Names ^  291. 
i)  Generally^  291. 

'2)  Selection  from  Prescribed  Class^  293. 
3)  Length  of  Residence^  293. 
4^  From  Taxpayers^  293. 
5)  Electors^  294. 
(6)  Rcue  Distinction^  295. 

7.  Wheel  or  Box^  296. 
a.   Generally^  296. 
i^.  Keeping  Box  Filled^  297. 
r.  Locking,  298. 
//.  SecUingy  298. 
^.   Custody y  298. 

8.  Procedure  in  Drawing,  299. 
<j.  Order  or  Requisition  for  Jurors^  299. 

(i)  Service,  299. 

(2)  -^^rw  fl«^  Sufficiency^  300. 
^.  Notice  of  Drawing,  301. 
^.   jT/w^,  301. 
</.  -P/a^^  of  Drawing,  302. 
^.  Performance  of  Official  Duties^  302. 
i^  Quorum,  302. 

'21  Interchange  of  Duties,  303. 

j)  Participation  by  Unauthorized  Persons^  303. 
/*.  Conduct  of  Drawing,  304. 

(i)  Generally,  304. 

^2^  Number  of  Names,  305. 

(3;  C?r</fr  ^/  Drawing,  306. 

(a^  Grand  and  Petit  yurors,  ^06. 
\b)  More  than  One  Panels  307. 

(4)  Recording  Names,  307. 
^.  Revision  of  List,  308. 

9.  Zw/  ^«//  Returns,  309. 

tf.   Generally,  309. 

^.  Filing  and  Recording —  TVW,  31a. 

^.  Compelling  Return^  311. 

</.  Correction,  311. 

10.  Certificate,  311. 

a.  Necessity,  311. 

^.  i^i?r»i  tf«^  Sufficiency^  312. 

^.   Correction,  313. 

11.  Irregularities,  313. 

^j.  Presumptions,  313. 

3.  Fraud  or  Prejudice,  314. 

12.  Objections,  315. 
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vn.  Psoointnre  Attivbavoi  of  Jvbobs  at  Texal  Oom,  317. 

I .   The  Process^  317. 

a.  Common-law  Practice^  317. 

b.  Necessity  for  Process^  318. 


(i^  Generally y  318. 
^2)  Objections  for 
(3)  Talesmen^  320. 


2)  Objections  for  Want  of  Process^  ^1^ 


^ 


c.  Application  for  Process y  ^2o> 

d.  Issuance  of  Process ^  326. 
(i)  Authority  to  Issue^  320. 

(fl^  Generally^  320. 
(^)  /«  Absence  of  Party ^  321. 
(2)  T'A^  Issuance^  321. 

(a)  Generally^  321. 

(^)  TYw^  ^  Issuance^  322. 

3)  Presumptions^  322. 

4)  Record  of  Issuance^  323. 

r.  ^(^»i  <j«i/  Sufficiency y  324. 
(i)  Generally y  324. 
(2S  Direction  to  Officer^  325. 
^3^  Entitling  —  Charcutertzing  Cause^  325. 
41  Z^a/^  <?/■  Issuance  and  Receipt^  325. 
^S;  Signaturcy  325. 
6)  TVj/ir,  326. 
I7I  iSlf^x/,  326. 

^8)  Designation  of  Persons  to  Be  Served^  326. 
(fl)  J[y  NamCy  326. 
(3l  r^f  Numbery  326. 
(r)  Designation  of  Particular  Clc^s — Quali" 

ficationSy  329. 
(//)  Furnishing  List  to  Officer y  330. 
Residence  of  Proposed  Juror Sy  331. 
Occupationy  331. 

Designation  of  Locality  Whence  Persons  Are  to 
Be  Taheny  .331 
^tf)  Generaltyy  ^31. 
/)  Locality  Other  than  Vicinityy  333. 
(12)  ]PFA^«  Returnable y  334. 

a.   Ti^  Oiff^^r,  334. 

tf.  Generalfyy  334. 

^.  Qualifications y  3^6. 

^.  Substitute  for  Disqualified  Officer^  337. 

Ti^  Coronery  337. 

(2)  ElisorSy  .338 
rfl  6?flM,  339. 
^.  ObjectionSy  339. 

J,  Execution  of  ProcesSy  340. 
tf .  2?«(F  ^/  Officer y  340. 
^.  Misconduct y  BiaSy  etCy  34a 
r.  Presumptions y  341. 
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d.  Mode  of  Execution^  342 
i^  Generally^  342. 
'21  Talesmen^  342. 
'3)  Objections^  342. 

(4)  Irregular  Summoning  ^-^  Attendance  of  Venire* 
fnan,  343. 

e.  Time  of  Execution^  343. 

f  Serving  Disqualified  Persons^  344. 
g.  Interference  by  Strangers^  344* 

4.  Defective  Process^  345. 

a.  Generally y  345. 

b.  Amendments y  345. 

5.  Return  of  Process y  345. 

a.  Generally^  345. 

^.   TVw^  of  Return^  346. 

r.  Contents^  347. 

]i^  7V>w^  ^  Execution^  347. 

'2)  Statement  of  Qualifications^  347. 

'3)  Subscription  and  Signature^  347. 
1/.  Return  as  to  Number ,  347. 


^i^  Insufficient  Number^  347. 


Excessive  Number^  349. 
^.  Return  of  Incompetent  and  Disqualified  Persons^  349. 
y.  Errors  and  O missions y  350. 

i^  Generally^  350. 

'2S  Misnomer y  biscrepancieSy  and  Mistakes y  351. 

'3)  Objections  for  Misnomer y  353. 
^.  Amendments  and  CorrectionSy  354. 

6.  Disobedience  to  ProcesSy  354. 

7.  Mandatory  and  Directory  Statutes y  3  c 4. 

8.  Appeal  and  Review  —  Sufficiency  of  Kecordy  355. 

tf.   Generally y  355. 

^.    Venire  as  Part  of  Recordy  355. 

r.  Return  as  Part  of  Recordy  356. 

9.  United  States  Courts y  356. 
10.    Territorial  Courts y  358. 

Tm  SsBYics  or  JiTBT  List  oe  PAinsL,  358. 

1.  Object y  358. 

2.  Right  to  Usty  358. 

a.   Origin  of  Right y  358. 

^.   7%<f  ^/^^/  in  the  United  States^  359 

c.  Nature  of  Righty  360. 

d.  Waiver  of  Righty  361. 

3.  ^^?r»»  and  Sufficiency  of  List y  361. 

a.   Generally y  361. 

^.   Caption^  362. 

^.  Number  of  Veniremeny  363. 

</.  Residence  of  Veniremeny  363. 

^.  Occupation  of  Veniremeny  363. 

yi   Qualifications,  363. 

^.  Designation  of  OffensCy  364. 

297  Volume  XIL 


JURY. 

h.  Misnomer  of  Veniremen^  364. 
/.  Erasure  of  Names^  366. 

4.  Service  of  List  or  Panels  366. 

a.  Who  May  Serve^  366. 

b.  Mode  of  Service^  366. 
r.  Proof  of  Service y  367. 

d.  Time  of  Service^  367. 

e,  P resumptions y  369. 

5.  Amendments^  370. 

6.  Objections y  370. 

7.  Talesmen^  370. 

XX.  FoBXATioK  or  Tbial  Jubt,  371. 

1.  Nonattendance  of  Veniremen^  371. 

fl.   Compelling  Attendance^  371. 
3.  Punishment^  373. 

2.  Mode  of  Impaneling y  yiT^, 

a.   Generally y  373. 

^.  Drawing  Names^  375. 

(i)  j^^Jt:  —  Ballots^  375. 

(2)  Number  of  Names ^  376. 

(3)  Omission  of  Names ^  376. 

(tf)  Generally^  376. 

(^)  Disqualified  PersonSy  377. 
(4^  Replacing  Names  in  Box^  378. 
(5)  ^A^  J/oy  DraWy  378. 

3.  Excusing  yurorSy  379. 

fl.  Power  to  Excuse y  379. 
(i^  Generally,  379. 
(2)  7y»i^  <?/■  Exercising  Power ,  384. 

r^^  Before  Completion  of  Panel,  384. 

Q^)  Before  Completion  of  Panel  and  After 

Administration  of  Oath,  384. 
(^)  4/"/^/-  Completion  of  Panel  and  Admin- 
istration of  Oath,  384. 
A   Grounds  for  Excusing  furors,  385. 
(i)  Lack  of  Intelligence,   385. 
(2)  Ignorance  of  English  Language,  385. 
'^3)  Alienage,  385. 
4^  Unwillingness  to  Convict,  385. 
^5)  Relationship,  386. 
(6^  Illness,  386. 

(7)  Deafness,  387. 

(8)  Intoxication^  387. 

(9)  /'i/^Z/V  Officers,  387. 


(10)  Exemptions,  388. 

(     "' 


(11)  Miscellaneous,  388. 
r.    T/w^  ^  Presenting  Excuses,  390. 
4.    Talesmen  and  Additional  yurors,  391. 
fl.   Generally,  391. 
^.  Power  to  Procure,  392. 

(i)  Incidental  Power ^  39a. 
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Statutory  Enlargement  of  Power ^  39a. 
Extent  of  Authority^  393. 
[a)  Generally,  393. 
b)  To  Complete  Jury,  393. 
V)  To  Form  New  Jury,  594. 
(V)  Special  or  Struck  Junes,  394. 
c.  Conditions  Which  Will  Authorize,  394. 

i)  No  Regular  Panel  in  Attendance^  394. 

2)  Deficient  Panel,  395. 

3)  Exhaustion  of  Panel,  397. 
'4)  Probable  Exhaustion,  399. 
J5)  Quashal  of  Venire,  400. 
'6)  Discharge  of  Jurors,  400. 
7)  Miscellaneous,  401. 

(8)  Presumption  of  Existence  of  Conditions,  401. 
//.  Sources  of  Procurement,  402. 

i)  /><?/«  Zij/f,  Boxes,  etc,  402, 
2^  i^r£?/«  j?^</k  ^/  County,  403. 

'3)  From  Bystanders,  403. 
^.  Eligibility,  404. 
/.  Order  or  Direction,  ^06  , 

(i)  -^  Venire,  406. 

^2^  -5[y  Z/V/  /^  Officer,  406. 

Q3)  7^^?r»i  tf«^/  Sufficiency,  407. 

(4)  Presence  of  Accused,  407. 
^.  Number  of  Tales  Jurors,  408. 
^.  Summoning,  408. 
/.  Service  of  List,  410. 
/.  Impaneling,  410. 
>fc.   United  States  Courts,  411. 

5.  Presentation  of  Jurors,  411. 

tf.  Generally,  411. 

3.  Information  as  to  Right  of  Challenge,  412. 

^.  Sufficiency  of  Presentation,  413. 

6.  Challenges  to  the  Array,  418. 

0.  Generally,  418. 
^.  Grounds,  419. 

|i)  ^/  Common  Law,  410. 

2)  Departure  from  Modes  of  Selection,  Drawing, 
etc,  420. 
(3)  -5/a^,  Partiality,  etc,  of  Summoning  Officer, 
421. 
Statutory  Prescription,  422. 
Miscellaneous,  423. 
(6)  C«//j^  Affecting  Part  of  Panel,  423, 
^.   7>W  <?/"  Interposition,  424. 
</.   Waiver  of  Right  of  Challenge,  424. 
^.  ^<7r»f  tf«^  Sufficiency,  426. 

(i)   Written  Challenge,  426. 
(2)  Specificness,  426. 
/l  Support  of  Challenge,  427. 
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g.  Effect  of  Sustaining  or  Overruling  Challenge^  4aS. 
7.  Challenges  for  Cause^  428. 

a.  Object  and  Right  of  Challenge^  428. 

b.  Classification^  429. 

c.  Grounds^  429. 
(i)  At  Common  Law^  429. 
(2^  Formation  and  Expression  of  Opinion^  430. 

Bias  or  FarticUity^  431. 

Relationships  431. 

Farticipation  in  Former  Trials  432. 

Alienage,  433. 

Ignorance  of  English  Language,  433. 

Conscientious  Scruples,  433. 

Frior  Service  as  Juror,  434. 

Cause  Fending  at  Term,  435. 

Other  than  Statutory  Causes,  435, 

Miscellaneous  Grounds,  436. 

d.  Waiver  of  Right  of  Challenge,  ^^6. 

e.  Time  of  Interposition,  437. 

f.  Order  of  Interposition,  441. 

g.  Form  and  Sufficiency,  442. 


(i)  Generally,  442. 


2)  Specification  of  Grounds,  442. 
h.  Number  of  Challenges,  444. 
/.  Withdrawal,  444. 
/  Frovince  of  Trial  yudge,  444. 
8.  Examination-trial  of  Challenges,  446. 

a.  Right  to  Examine,  446. 

b.  Waiver  of  Right,  447. 

c.  Re-examination,  447, 

</.  Challenging  Before  or  After  Examination,  449. 
e.  Oath,  449. 

y.  Fresence  of  Farty,  450. 
^.  Statutory  Frovisions,  450. 

(i^  Legislative  Fower,  450. 

(2)  Frovince  of  yudge,  451. 

(a)  Generally,  451. 

(^)  Nonobservance  of  Statute,  452. 

(3)  Statutory  Questions,  452. 
A.  iSr^^  ^  Examination,  454. 

Latitude  and  Limitation  of  Inquiry,  454. 
Questioning,  455. 

Reliance  on  Statements  of  Juror,  456. 
Frovince  of  Court,  457. 

(tf)  Generally,  457. 

(A  Unwarranted  Action,  458. 

(r)  Waiver  of  Irregularities,  46a 
/.   Trial  of  Challenges,  461. 
(i)  7<?  M^  Array,  461. 

(a)  Generally,  461. 

(^)  Jr>4^  J/oy  7>y,  461. 
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(r)  Proofs  461. 
(2)  To  the  Polls,  462. 


(a)  For  Principal  Cause ^  462. 


% 


To  the  Favor ^  462. 

aa.  By  the  Court,  462. 

bb.  By  Triers,  464. 
V)  Proof,  468. 
y)  Conclusiveness  of  Findings^  470. 

oa.  J[y  /A^  Court,  470. 

^^.  Jfy  Triers,  472. 

^r.  -<4j  /^  -4//  Challenges^  473. 

9.  Peremptory  Challenges^  473. 

tf.  Definition  and  Nature,  j^i^. 
(i)  Generally,  473. 

(2)  ^i^>l/  /i  /^  Reject,  Not  to  Select,  474. 
i.  Right  to  Challenge  Peremptorily,  474. 


i^  Formerly,  \*i^ 

2)  Modern  Practice,  i^r^. 

3)  Impairment  of  Right,  i^ii. 


€.  Legislative  Power, /^i%. 
d.  Number  Allowed,  479. 
Generally,  479. 


Additional  Challenges,  483. 
y^'«/  Parties,  483. 
[«)  Civil  Actions,  4!^^. 
b\  Consolidation  of  Actions,  486. 
V)  CrimincU  Proceedings,  ^^6^ 

aa.  Rights  of  Defendants, /fi6. 
bb.  Rights  of  State,  487. 
r^.  J?i;^^j  of  Defendants  Inter  Se, 
488. 
Several  Counts  in  Indictment,  488. 
United  States  Courts,  489. 
/.  Presence  of  Accused,  491. 
/.  Information  as  to  Rights,  491. 
j^.  TlrW  ^  Interposition  of  Challenge,  491. 
(i)  Before  Acceptance  of  Juror,  491. 


{a)  Generally,  491. 

0 


;^)  Inadvertent  Acceptance,  493. 
(2)  Before  Administration  of  Oath,  494. 


(tf)  Generally,  494. 


Right  Absolute,  495. 
'3)  -^/J^^''  Administration  of  Oath,  496. 
^4)  Extension  and  Abridgment  of  Time,  497. 
h.  Challenging  to  Full  Panel,  498. 
L  Order  of  Challenging,  499. 

(i)  Criminal  Proceedings,  499. 
^tf^  GenercUly,  499. 
(^)  ChcUlenges  Unequal,  50a 
fa)  Civil  Actions,  KOI. 
(3)  Discretion  of  Couri^  501. 
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(4)  Failure  to  Follow  Prescribed  Order ^  50J. 

{a)  Right  Losty  502. 

ijf)  Right  Available^  503. 
y.   Challenge  to  Juror  Substituted  Inuring  Trial^  503. 
i.    Withdrawal  of  Challenge^  504. 
/•  Peremptory  Challenges  to   Cure  Erroneous  Rulings^ 

505- 
i^  In  General^  505. 

'21  Exhaustion  of  Challenges^  506, 

J33  Challenges  Not  Exhausted^  507. 

10.  Standing  Aside^  509. 

a.  Origin  of  Right,  509. 

b.  Practice  in  the  United  States ^  511. 

c.  FedercU  Courts,  511. 

^.  Effect  of  Right  to  Chcdlenge  Peremptorily^  51a. 

e.  Specie^  Veniremen,  512. 

/.  In  What  Trials  Right  Exists,  512. 

g.  Loss  of  Right  by  Challenging  for  Cause^  513. 

h.  Number  Who  May  be  Set  Aside^  513. 

/.  Recalling  Veniremen^  514. 

11.  The  Oath^  515. 

a.  Necessity,  515. 

b.  Affirmation,  ji6. 
e.  Form  of  Oatn^  516. 

i^  General  Rules^  516. 
2\  Scope  of  Oath,  517. 

(3)  Substantial    Compliance  with   Legal   Form^ 

^18. 

(4)  Waiver  of  Irregularity^  ^\^. 

d.  Time  and  Order  of  Swearing^  519. 

e.  Reswearing,  520. 

f.  Record,  521. 

(i)  Necessity  of  Showing  that  Jury  Was  Swom^ 

(2)  Sufficiency  of  Record  Entry,  522. 

12.  Objections  After  Verdict,  525. 

13.  Mandatory  and  Directory  Statutes^  525. 

14.  Appeal  and  Review,  526. 

a.  What  May  be  Reviewed,  526. 

b.  The  Right  to  Review,  526. 

c.  Preserving  Exceptions,  527. 

(i\  Necessity,  527. 
(2)  Sufficiency,  528. 
^.   The  Record,  528. 


{; 


fi^  Generally,  528. 


r.  Review,  531. 
(7. 


^£vw  tf^dT  Sufficiency,  528. 


i^  Generally,  531. 

2I  Conflicting  Evidence,  533. 

3S  Discretion,  534. 

4^  Presumptions,  535. 
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OirnOBY  AHB  COVBUOT,  537* 
I.  Officer  in  Charge^  07. 

a.  yury  Must  Be  in  Custody  of  Officer^  537. 

^i^  In  Generaly  537. 

(2^   ^ho  May  JSave  Charge  of  yury^  539. 

b.  Swearing  the  Officer^  540. 

(i)  Necessity  for  Special  Oath^  540. 
(2^  Sufficiency  of  Oath,  542. 

c.  Misconduct  of  Officer,  C42. 


CC\  In  yury  Room  During  Deliberation,  542, 

(23  Communicating  tvith  yury,  543. 

(3)  Sleeping  with  yury,  545. 

^4)  Furnishing  Liquor  to  yury,  546. 

(5)  Proof  of  Misconduct^  546. 


(6)  Punishment  for  Misconduct,  547, 

2.  Sending  yury  Out  During  Argument  on  Instructions  or 

Evidence,  547. 

3.  Illness  of  yuror,  547. 

4.  Misconduct  of  yurors,  548. 

a.  General  Principles,  548. 

b.  Prejudicial  Misconduct,  549. 


(i)  Effect  in  General,  ^49. 


'2)  Punishment  for  Misconduct,  550. 

(3)  Necessity  of  Prejudice,  550. 

(4)  Misconduct  After  Agreement,  551. 

€•  Presumptions  —  Evidence  of  Misconduct,  552, 

(i)  Presumption  of  Misconduct,  552. 

(2)  Presumption  of  Prejudice  from  Proof  of  Mis^ 
conduct,  553. 
d.  Objections —  When  and  How  Made,  553. 

(i)   Waiver  by  Failure  to  Object  Promptly,  553. 

(2)  Acquiescence  After  Knowledge  of  Misconduct^ 

554. 
(x)  After  Verdict,  555. 

(4)  New  Trial,  557. 

(a)  Misconduct  Ground  for,  557. 

C^)  Ignorance  of  Misconduct — Necessity  of 

Showing,  558. 
(c)  Affidavit  for  New  Trial,  558. 
(ji)  Necessity  of  Full  Proof,  559. 

(5)  Competency  of  Witnesses  to  Prove  Misconduct, 

559- 

(6)  Testimony  to  Rebut  Impeaching  Affidavits,  559. 

(7)  Exercise  of  Discretion  in  Deciding  Questions 

of  Misconduct,  561. 

(8)  Equitable  Relief  562. 

5.  Circumstances  Showing  Bias,  563. 

a.  Remarks  of  yurors,  563. 

b.  Betting  on  Result,  564. 

6.  Separation,  564. 

a.  Ancient  Rule,  564. 

d88  Volume  XIL 


JURY. 

h.  Relaxation  of  Rul€  in  Misdemeafu^rs  and  Civil  Casis^^6$. 
€•  General  Rules  of  Modern  Practice^  565. 
(i)  Criminal  CaseSy  565. 

(tf )  Separation  Allowed^  565. 
bS  Separation  Without  Prejudice y  567. 
c  I  Presumption  and  Proof  of  Prefudice^  568. 
d)  Absence  of  Prejudice  —  Rebutted  of  the 
Presumptiony  570. 
(  ^ )  Permissible  and  Prejudicial  Separationy 

571- 
(/")  Separation  in  Company  with  Bailiff y  572. 

aa.  Generally y  572. 

bb.   Walking  or  Riding  for  Exercise^ 

573- 
ee*  Hotel  Accommodations y  573. 

dd»  Separation  for  MealSy  573. 
ee.  Separation  for   Necessary   Pur- 
poses y  574. 
(2)  In  Civil  CaseSy  57c. 

d.  Separation  Before  Completion  of  yuryy  576. 

e.  Separation  by  Consenty  577. 
y.  After  Submission  and  Jbeliberationy  578. 
g.  Separation  After  Finding  of  Verdict y  580. 

'i\  In  Criminal  Cases ^  580. 

2\  In  Civil  CaseSy  582. 

^3)  Effect  on  Future  Power  of  Jury^  582. 
h.  Admonition  upon  Separationy  583. 
/.  Recordy  584. 

7.  Receiving  Evidence  Out  of  Courty  584. 

a.  In  General y  584. 
^.   Testimony  of  yurorSy  585. 
r.  Private  Examination  of  Witnesses y  588. 
^.   Unauthorized  View  of  Locus  in  QuOy  588. 
e.  Examination  of  DemonstrcUvve  Evidence^  589. 
f  Making  ExperimentSy  590. 

8.  Books  and  Papers  in  yury  Aoom^  590. 
a.  Papers  in  Evidence y  590. 

Old  Rule ^  590. 
Modern  RuUy  591. 

{a)  In  Generaly  591. 

(^)  Discretion  of  Courts  593.    - 
A  Depositions y  594. 


Ti^  When  in  EvidencCy  594. 


^A^«  ^^?/  /«  EvidencCy  595. 
^.  Papers  Not  in  Evidence y  596. 
i^  /«  Generaly  596. 
'2S  Papers  Partly  in  Evidence^  597, 
3)  Judge* s  MinuteSy  597. 
.4)  Jurors'  Notes y  597. 
(5)  Blank  Forms  of  Verdkty  598. 
<£  Pleadings y  598. 
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#•  IVrtUen  Instructions^  599. 

f^      SOOkSy    600. 

(i^  Legal  WorkSf  60a 
(2)  Other  Booksy  602. 
g.  Effect  of  Papers  Improperly  in  Jury  Room^  602. 
{i\   Where  Prejudice  Results^  602. 

(2)  Where  No  Prejudice  Results ^  603. 

(a\  In  Generaly  603. 

\b)  Where  Paper  Not  Ready  604. 

(3)  Where  Given  by  Prevailing  Party y  605. 
9,  Communications  with  OutsiderSy  605. 

a.  In  Generaly  605. 

b.  Presumption  of  PrejudicCy  606. 
e.    Where  Prejudice  Results^  608. 

{i\  Ground  for  New  Trialy  608. 
(2)  Source  of  Communicationy  609. 
d.  Harmless  Conversations  or  Communications y  609. 
(i\  Generalfyy  609. 

(2)  Personal  Messages  Receroedand  Sent  by  yurorSy 

609. 

(3)  Casual  Conversations  or  Communications  with 

Outsider Sy  610. 

(4)  Conversations  and  Communications  Concerning 

the  Case  on  Trialy  612. 

(5)  Pemarks  and  Discussions  in  Hearing  of  J^uryy 

613. 
/•  Communications  By  and  With  Prevailing  Party y  615. 
(lY  In  Generaly  615. 
2)  Innocent  Communications y  616. 

By  Counsel  for  Prevailing  Partyy  617. 
(a)  In  Generaly  617. 
\bS  Harmless  CommunicationSy  617* 
(4)  By  Partisans y  618. 

f.  Communications  by  l^udgCy  619. 

g.  Outsiders  in  l^ury  Aoomy  620. 

h.  Delivery  of  Letters  to  yurorSy  6aa. 

10.  Jurors  Reading  NewspaperSy  622. 

11.  Kefreshmentsfor  Juryy  624. 
a.  Foody  624. 

Early  Doctriniy  624. 
Modern  DoctrinCy  625. 
h.  Intoxicating  Liquor Sy  626. 
i^  Early  Doctrine y  626. 
2)  Modern  Doctrine y  627. 
(tf^  /«  Generdly  627. 
(^)  ^i*^«  Drinking  Not  Ground  for  New 

Trials  dzi, 
{c)  When  Ground  for  New  Trialy  629. 
€m  Refreshments  Furnished  by  Prevailing  Party ^  630. 
(i^  Furnished  by  Party  Himself  y  630. 
\t)  By  Partisans  of  Prevailing  Partyy  632. 
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la.   furors  Sleeping  During  Trials  633. 

13.  Illegal  Methods  of  Arrivir^  at  Verdict^  633. 

XL  DI8CEABOE  OF  JUBOBS  AVD  OF  JlTBT,  634. 

1.  Power  to  Discharge y  634. 

tf.  In  General^  634. 

b.  Consent  of  Accused^  t2fi. 

c.  Presence  of  Accused^  637. 

d.  In  Whom  Power  Vested ^  637. 

2.  Necessity  for  Discharge^  6^'^, 

a.  Must  be  Absolute^  638. 

b.  Necessity  Appearing  from  Record^  639. 

3.  Discretion  of  Trial  Court ^  640. 

a.  In  General^  640. 

b.  Reviewability y  641. 

4.  Discharge  of  Individual  ^urors^  643. 

a.  Power  to  Discharge^  643. 

b.  Effect^  644. 

5.  Discharge  on  Sunday  or  Legal  Holiday^  646. 

6.  Effect  of  Discharging  Jury^  647. 

tf .    W^i^^ff  Operating  as  Discharge  of  Accused,  647. 

b.  When  Not  Operating  cu  Discharge  of  Accused,  647. 

c.  Power  of  Court  Over  yury  After  Discharge,  648. 

7.  Grounds  for  Discharge,  648. 

a.  In  General,  648. 

b.  Inability  to  Agree,  650. 

{i)  In  General,  650. 

(2)  Length  of  Deliberation^  654. 
r.  Illness  or  Death,  656. 

(i^  Of  Juror,  656. 

^2^  /«  Juror's  Family,  657. 

(3)  Of  Accused,  658. 

(4)  6y  C^«r/  ^r  Counsel,  658. 
d?.  End  of  Term,  658. 

^.  -5iViJ  Appearing  During  Trial^  659- 
/.    T'i!?  Obtain  Evidence,  660. 

XTT,  EXBBACXBT,  661. 

CROSS-REFERENCES. 

As  to  6Jrtf«^  /«rr,    see   article   INDICTMENTS,  INFORMA- 
TIONS,  AND  COMPLAINTS,  vol.  10,  p.  344. 
Coroner's  Jury,  see  article  CORONER'S  INQUEST,  vol.  5, 

p.  42. 
Verdict  of  Jury,  see  articles  DIRECTING  VERDICT,  vol.  6, 

p.  667 ;   VERDICT;  see  also  article  NEW  TRIALS. 
Jury  in  Justices'   Court,    see    article  JUSTICES  OF   THE 

PEACE,  post,  p.  664. 
Special  and  Struck  Jury,  see  article  SPECIAL  AND  STRUCK 

JURIES. 
Trial  of  Special  Issues  by  a  Jury,  see  article  ISSUES  TO  THE 

JURY,  vol.  II,  p.  599. 
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As  to  Withdrawal  of  Jurors^  see  articles  CONTINUANCE,  vol.  4, 
p.  822;  TRIALS, 

Instructions  to  Jury,  see  article  INSTRUCTIONS,  vol.  1 1,  p.  47. 

View  by  Jury,  see  article  VIEW. 

Coercion  of  Jury,  see  article  INSTRUCTIONS,  vol.  11,  p.  47. 

Jury  of  Inquest,  see  article  INQUESTS  AND  INQUIRIES, 
vol.  10,  p.  1 134. 

Jury  in  Condemnation  and  Highway  Proceedings,  see  articles  EMI- 
NENT  DOMAIN,    vol.    7,    p.    460;    STREETS   AND 
HIGHWA  YS. 
For  matters  relating  to  juries  in  particular  proceedings,  see  the  various 

titles  in  this  work  and  consult  the  General  Index. 
For  the  Substantive  Law,  including  the  qualifications,  competency, 

fees,  etc,  of  Juries,  see  Am.  and  Eng.  ENCVCLOPiBDiA  of  Law 

(2d  ed.),  title  JUR  Y  AND  JUR  Y  TRIAL. 

L  JlTBY  Detihed.  —  By  a  jury  is  meant  a  body  of  competent 
men  selected  in  the  mode  prescribed  by  law  to  determine,  on 
oath  and  in  a  legal  tribunal,  the  facts  in  a  case  from  the  evidence 
presented  to  them.* 

H  CoXFOSITIOir  OF  JUBT  —  Twelve  Ken.  —  At  common  law,  and  in 
its  technical  sense,  the  term  signifies  a  body  of  twelve  men,  and 
this  is  especially  true  in  trials  for  criminal  offenses,  particularly 
offenses  of  the  higher  grades.* 

1.  State  V,  Voorhies,  12  Wash.  53.  duly  Impaneled  under  the  direction  of 

For  construction  of  the  word  **  jury  *'  a  competent  court,   snrorn  to  render  a 

in  various  statutes  and  instruments,  true  verdict  according  to  the  law  and 

see   Am.    and    Eng.  Encyc.  Law  (2d  the  evidence  given    them;  who,  after 

ed.),  tit.  Jury  and  Jury  Trial,  hearing  the  parties  and  their  evidence, 

« jQxy,"  in  the  Kevada  Gonstitation  pro-  and  receiving  the  instructions  of  the 

viding  that  trial  by  jury  shall  remain  court  relative  to  the   law  involved  in 

inviolate,  means  twelve  competent  men  the  trial,  and  deliberating,  when  nee- 

who  are  free  from  all  ties  of  consan-  essary,  apart  from  all  extraneous  influ- 

guinity  and  all  other  relations  which  ences,   must   return    their  unanimous 

might  tend  to  make  them  dependent  verdict  upon    the  issue   submitted  to 

upon    either    party;    who  are  not  in-  them."     Opinion  of  the  Justices,  41  N. 

terested  in  the  event  of  the  suit,  and  H.  550. 

who  have  no  such  bias  or  prejudice  in  Term   Inolodee    Talee     Jnrort.  —  The 

favor  of    or    against  either  party  as  terms"  grand  or  petit  juror,"  in  a  stat- 

would    render   them    partial   towards  ute  denouncing   the  o£fense  of  bribing 

either    party.    State    v,    McClear,    11  certain  officers    including  *'  grand  or 

Nev.  39.  petit  jurors,"   embrace  tales  jurors  as 

Tlie  Kew  Hampthire  Saprane  Court,  in  well  as  regular   jurors.     State  v.  Mc- 

defining   "  jury,"    as    known    in   the  Crystol,  43  La.  Ann.  907. 

language  of  the  law  before  the  adop-  S.  Alabama.  —  Foote  v.  Lawrence,  « 

tion  of  the  Constitution,  said:  *'  A  jury  Stew.  (Ala.)  483;  Bell  c/.  State,  44  Ala. 

for  the  trial  of  a  cause  was  a  body  of  393. 

twelve  men,  described  as  upright,  well  California,  —  People    v,   O'Neill,  48 

qualified,  and  lawful  men,  disinterested  Cal.  257. 

and  impartial,  not  of  kin  nor  personal  Indiana,  —  Jackson      v.     State,    6 

dependents  of  either  of    the  parties,  Blackf.  (Ind.)  461. 

having  their  homes  within  the  juris-  Iowa,  —  Cowles  v.  Buckman,  6  Iowa 

dictional   limits  of  the  court,    drawn  161;    Eshelman  v,   Chicago,    etc.,   R. 

and  selected  by  officers  free  from  all  Co.,  67  Iowa  296. 

bias  in  favor  of  or  against  either  party,  Kentucky,  —  Ross  v.  Neal,  7  T.  B. 

287  Volume  XII. 


Compoiitioa. 


JURY. 


Gompofltiaii. 


Less  than  Twelve  —  Constitiitlonal  Changee.  —  But  when  SO  authorized 
by  constitutional  provisions,  the  legislature  may  provide  that  a 
jury  may  be  composed  of  less  than  twelve  men.* 


J.J. 
Hill, 

5  J.  J.  Marsh.  (Ky.)  300. 

Afassachusetts.  —  Turns  v.   Com.,    6 


Mon.  (Ky.)  407;  Ay  res  v,  Barr,  5 
Marsh.    (Ky.)    287;    Oldham  v. 


only  eleven  are  given  is  immaterial. 
Foster  v.  Van  Norman,  i  Tex.  636. 

In  Lavillian  v.  Lane,  8  Ark.  374,  the 
record  stated  that  twelve  good  and  law- 
Met.  (Mass.)  224.  ful  men  returned  the  verdict,  but  only 
Michigan,  —  People  v.  Luby,  56  eleven  names  appeared  recorded.  It 
Mich.  551.  was  held  that,  the  record  appearing 
Mississippi.  —  Tillman  v.  Allies,  5  contradictory,  it  would  be  presumed 
Smed.  &  M.  (Miss.)  373;  Bone  v.  Mc-  that  the  portion  of  it  was  true  which 
Ginley,  7  How.  (Miss.)  671;  Dixon  z;.  answered  the  requirements  of  the  law, 
Richards,  2  How.  (Miss.)  771;  Carpen-    unless  the  contrary  was  made  to  ap- 


ter  V,  State,  4  How.  (Miss.)  163;  Hunt 
V.  State,  61  Miss.  577. 

Missouri,  —  Henning    v,    Hannibal, 
etc.,  R.  Co.,  35  Mo.  408;  Foster  v,  Kir- 


pear  by  exceptions  taken  at  the  time 
or  in  some  mode  by  which  the  matter 
might  be  brought  before  the  court. 
'*  Jury  of  Good  and  Lawftil  Ken."  — 


by,  31  Mo.  496;  Vaughan  v.  Scade,  30    Where  the  record  shows  that  the  issue 


Mo.  600;  Norvell  v,  Deval,  50  Mo.  272; 
State  V,  Meyers,  68  Mo.  266. 
Nevada.  — State  v.  McClear,  11  Nev. 

39. 

New  Hampshire. — Opinion  of  Jus- 
tices, 41  N.  H.  550. 

New  Jersey,  —  Briant  v.  Russel,  2  N. 
J.  L.  135;  Mitten  v.  Smock,  3  N.  J.  L. 
470. 

New  Mexico.  —  Territory  v.  Ortiz, 
(N.  Mex.  1895)  42  Pac.  Rep.  87. 

New  York.  —  Cancemi  v.  People,  18 
N.  Y.  128;  Porter  v.  People,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  441 :  Baxter  v. 


was  tried  by  a  *'  jury  of  good  and  law- 
ful men,"  it  will  be  presumed  after 
verdict  that  twelve  jurors  participated, 
although  but  eleven  names  are  set 
forth  and  no  objection  appears  to  have 
been  made  at  the  trial.  Foote  v.  Law- 
rence, I  Stew.  (Ala.)  483. 

Incapaoltation  of  Juror  EqulTale&t  to 
Verdiet  by  Eleven.  —  In  Den  v,  Baldwin, 
3  N.  J.  L.  501,  one  of  the  jurors  be- 
came too  sick  to  deliberate  or  to  assist 
In  the  deliberations,  and  it  was  held 
that  in  fact  the  verdict  was  by  but 
eleven.     It  further  appearing  that  the 


Putney,  37  How.  Pr.  (Oneida  County    verdict  was  unsatisfactory  to  the  trial 


Ct.)  140;  People  V.  Kennedy,  2  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  312; 
People  V,  Johnson,  2  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  322;  People  v, 
Fisher.  2  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  402. 
North  Carolina. —  State  v.  Stewart,  89 


judge,  a  new  trial  was  granted. 

Federal  Conrto.  — The  number  in  the 
federal  courts  is  subject  to  the  rules  of 
the  common  law;  their  qualifications 
are  determined  by  state  laws.  U.  S. 
V.  Dow,  Taney's  Dec.  (U.  S.)  34. 

1.  Gonstmotlon  of  Conititutional  Provl- 


N.  Car.  563;    State  z/.  Scruggs,  115  N.    lioni.  —  In  McManus  v.  McDonough, 


Car.  805. 

Ohio.  —  Work  v.  State,  2  Ohio  St. 
296. 

Pennsylvania,  — Alexander  v.  Com., 
105  Pa.  St.  I. 

South  Carolina.  —  Kennedy  v,  Wil- 
liams, 2  Nott  &  M.  (S.  Car.)  79. 

Tennessee,  —  M' Donald  v,  M' Donald, 
5  Yerg.  (Tenn.)  307;  Bowles  v.  State, 
5  Sneed  (Tenn.)  360. 

Beoital  In  Secord.  —  The  term 
**  jury  "  is  a  technical  legal  word,  and 
unless  something  contrary  is  contained 


107  111.  95,  it  was  held  that  "  jury,"  as 
used  in  a  constitutional  provision  that 
private  property  shall  not  be  taken  for 
public  use  without  just  compensation, 
to  be  ascertained  by  a  jury  as  shall  be 
prescribed  by  law,  does  not  necessarily 
mean  a  jury  of  twelve. 

Statatory  Gonitniotion.  —  In  constru- 
ing the  Illinois  Act  of  July  i,  1895,  en- 
titled "  An  Act  to  revise  the  law  in 
relation  to  the  justices  of  the  peace 
and  constables.*'  and  providing,  in  sec- 
tion  12  of  article  8,  that  '*  no  person 


in  a  record,  when  found  therein  will  be  shall  be  imprisoned  for  nonpavment  of 

construed  to  mean  twelve  men   duly  a  fine  or  a  judgment    *    ♦    ♦    except 

qualified.     Redus  v,  Wofford,  4  Smed.  upon  conviction  by  a  jury,"  etc.,  which 

&  M.  (Miss.)  579.  is  substantially  identical  with  section 

If  the  Secord  Shows  that  Twelve  Jurors  i  of  the  Act  of  July  i,  1893,  entitled 

Aotnally  Sat,  the  fact  that  the  names  of  "An  Act  to  provide  a  trial  by  jury  ia 
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Thirtotn  Jurors.  —  By  the  weight  of  authority,  however,  the  fact 
that  thirteen  jurors  participated  in  a  criminal  trial  will  vitiate  the 
verdict  and  require  a  reversal  of  the  conviction,*  but  in  civil  pro- 
ceedings the  rule  is  not  so  strict.* 

HL  Sight  to  Tsial  by  JmtT.  —  The  right  to  a  trial  by  jury, 
except  so  far  as  a  court  of  equity  has  power  to  take  the  advice 
of  a  jury  on  disputed  questions  of  fact,'  is  usually  confined  to 
actions  at  law  as  distinguished  from  equitable  or  special  proceed- 
ings,  wherein,  when  the  right  to  such  mode  of  trial  exists,  pro- 
vision therefor  is  made  by  statute.* 

all  cases  where  a   judgment  may  be  30,  decided  in  1834,  which  was  an  ac- 

satlsfied  by  imprisonment/'  it  was  held  tion  of  assumpsit,  it  appeared  that  the 

that  "jury"  did  not  have  the  fixed  verdict  was  rendered  by  a  jury  consist- 

and  well  understood  meaning  of  that  ing  of  thirteen  persons,  and  the  court 

word  at  common   law,  but  might  be  said  that  "  the  individuals  who  were 

taken  to  mean   a  jury  of    less  than  charged  with  the  issue  were  not  a  legal 

twelve  in  trials  before  j ustices  of  the  and    constitutional     jury,"     no   jury 

peace.     Vaclav  v,  Guthman,  (111.  App.  being  known  to  the  Constitution  and 

bt.)  3  Chicago  L.  J.  (N.  S.)  10.  laws  except  one  consisting  of  twelve 

GhAsge  of  Vnmber  by  Statute  After  In-  men.     But  in  the  later  case  of  Tillman 

oeption  of  Action  and  Before  Trial*  —  In  v.  Allies,  5  Smed.  &  M.  (Miss.)  373, 

Warner  v.  Baltimore,  etc.,  R.  Co.,  31  which  was  an  action  on  a  promissory 

Ohio  St.  265,  it  appeared  that  before  note,  it  was  held  that  the  fact  th^t  the 

the  trial  the  law  relative  to  the  num-  jury  consisted  of  thirteen  individuals 

ber  of  jurors  who  should  act  was  re-  was  not  a  ground  of  error,  the  court 

pealed  by   another  law   prescribing  a  saying:  *'  A  verdict  by  a  less  number 

different  number  of  jurors,  and  it  was  than  twelve,   in  issues  of  this  kind, 

held  that  the  act  in  force  at  the  time  of  would    be    void,   but  a  verdict    of   a 

the  trial  should  have  governed.  greater  number  than  twelve  is  not  so 

In  Louisiuia  it  has  been  held  that  a  on  that  account." 

jury  formed  before  the  recorder's  court,  Failnro  to  Oljeot  Below.  —  In  Ross  v, 

under  a  special  statute,   did   not  fall  Neal,  7  T.  B.  Mon.  (Ky.)  407,  wherein 

under  a  constitutional  clause  in  respect  thirteen  jurors  participated  in  the  trial, 

to  an  impartial  trial  by  a  jury  of  the  the  court  refused  to  interfere,  but  said 

vicinage,    and    that    any    number    of  that  objection  on  that  ground  would 

jurors  that  the  legislature  might  deem  have  been  fatal  had  it  been  urged  be- 

proper  to  fix  might  compose  the  jury.  low.     See  also  Berry  v.  Kenney,  5  B. 

State  V.  Gutierrez,  15  La.  Ann.  loo.  Mon.  (Ky.)  120. 

Bight   to    Gonstitational    Kumber.  —  B^jeotiiig       Thirteenth      Juror.  —  In 

Where  the  number  of  jurors   is  pre-  Muirhead  v,  Evans,  6  Exch.  447,  the 

scribed  by  the  Constitution,  the  court  thirteenth  juror  could  not  be  identified, 

cannot  compel  a  trial  by  a  less  num-  and  the  court  said  that  if  he  could  have 

ber.      Jackson  v,   Coates,   (Tex.   Civ.  been  picked  out  he  might  have  been 

App.  1897)  43  S.  W.  Rep.  24.  withdrawn,  but  as  it  was,  the  proceed- 

1.  Whitehurst  v,  Davis,  2  Hayw.  (N.  ings  were  treated  as  invalid  and  a  new 

Car.)   113;    Bullard   v.  State,  38  Tex.  panel  from    the  thirteen  in    question 

504;  State  V.  Hudkins,  35  W.  Va.  247.  was  selected  and  sworn. 

Kode  of  Oljeotion. — If  thirteen  are  8.  See  article  Issues  to  the  Jury, 

impaneled  and  the  last  juror  sworn  can  vol.  11,  p.  599. 

be  pointed  out  during  the  trial,  he  may  4.  As  to  the  abstract  right  to  a  jury 

be  dismissed  from  the  panel  and  the  trial  treated  substantively,  see  Am.  and 

trial  proceed  before  the  legally  consti-  Eng.  Encyc.  of  Law,  titles  Constitutional 

tuted  jury;  or  if  the  fact  is  discovered  Law^  vol.  6,  p.  ^^2;  Jury  and  Jury  Trial, 

before  verdict,  the  case  may  be  with-  The  right  to  a  jury,  so  far  as  depend- 

drawn  from  the  jury  and  a  new  jury  ent  on  the  nature  of  the  proceeding,  is 

impaneled  and  sworn  to  try  it.     Bui-  discussed  under  the  particular  titles  in 

lard  V,  State,  38  Tex.  504,  approved  in  this  work  wherein  the  right  has  come 

Davis  V,  State,  9  Tex.  App.  634.  in  question. 

i.  la  Wolfe  V,  Martin,  i  How.  (Miss.)  Special  Prooeedingt.— A  constitutional 
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Power  of  Court  to  Diipense  with  Jury.  —  Where  a  jury  trial  of  issues 
involved  is  a  matter  of  right,  or  has  been  duly  demanded,  the 
court  has  no  power  to  dispense  with  a  jury,  without  the  consent 
of  the  parties  either  express  or  implied,  and  if  the  issues  are  tried 
by  the  court  without  such  consent,  the  party  against  whom  judg- 
ment is  rendered  is  not  bound  thereby.* 

provision  that  trial  by  jury,  in  all  cases  tried  without  a  jury.     Pool  v,  Alexan- 

in  which  it  has  heretofore  been  used,  der,  26  La.  Ann.  669. 

shall  remain  inviolate  forever,  does  not  1.  Treadway  v.  Wilder,  12  Nev.  115. 

apply  to  special  proceedings.     Roberts  Uiorpation  of  Fnnotioiis  of  Jury  After 

v.  Cone,  3  Alb.  L.  J.  151.  Their    Disohargo.  —  Where    on    appeal 

Action  in  Jnstioe*!  Goturt.  —  There  is  from  an  order  of  the  judge  of  probate, 

the  same  right  to  a  jury  in  a  case  in  a  allowing  an  administrator's  final   ac- 

justtce's  court,  commenced  by  notice  count  and  discharging  him,  while  the 

and  motion,  as  there  is  in  any  other  jury  were  in  their  room  deliberating 

case.     Cowgill  v.    Wooden,   2   Blackf.  one  of  the  parties  moved  the  court  to 

(Ind.)  332.  decide  the  case  without  a  jury,  on  the 

Sight   Determined   by   Pleading!  and  ground  that  the  issues  were  properly 

Prayer.  —  Whether  or  not  a   right  to  triable  by  the  court;  and  thereafter  the 

trial  by  jury  exists  must  be  determined  jury  coming  in,  and  declaring  their  in- 

from  the  object  of  the  action  as  deter-  ability  to  agree,  the  court  discharged 

mined  by  the  averments  of  the  petition,  them,  and  against  the  objection  of  the 

and,  in  case  of  ambiguity,  by  resort  to  other  party  tried  the  cause  without  a 

the  prayer.     Yager  v.   Exchange  Nat.  jury,  and  afterwards  upon  the  evidence 

Bank.  (Neb.  1897)  72  N.  W.  Rep.  211.  taken  before  the  jury,  the  parties  con< 

When     Complete     Relief    Cannot    Bo  senting  that  the  evidence  need  not  be 

Granted  at  Law. — Where  a  cross-petition  retaken,  affirmed  the  order  appealed 

in  an  action   begun  by  ordinary  pro-  from,  there  was  held  to  be  error,  for 

ceedings  shows  facts  under  which  com-  the  reason  that  there  was  a  right  to  a 

plete  relief  cannot  be  granted  at  law,  trial  by  jury,  and  that  it  was  the  duty 

there  can  be  no  insistence  on  a  trial  by  of  the  court  to  have  impaneled  a  new 

jury.     Marling  v.  Burlington,  etc.,  R.  jury   to  try   the  cause,  unless  it  was 

Co.,  67  Iowa  331.  waived.     Grovier  v.  Hall,  23  Mich.  7. 

Where  Damageo  Cannot  Be  AjMessed  by  Where  defendant  has  demanded  a  jury 

Calottlation,  the  court  has  no  right  to  trial,  and  the  jury  summoned  for  that 

take    the  assessment   from    the  jury,  purpose  has  been  discharged  because 

Wallace  v.  Henry.  5  Ark.  105.  of  inability  to  agree,  and  the  demand 

Proceedings  in  Chanoery.  —  The  right  is  not  withdrawn,  the  court  is  bound  to 

of  trial  by  jury  in  proceedings  accord-  issue  another  venire,  and  cannot  legally 

ing  to  the  course  of  the  common  law  as  try    the    defendant     without    a    jury, 

it  existed  at  the  time  of  the  organiza-  Vanderwerker  v.   People,  5  Wend.  (N. 

tion  of  the  state,  and  was  continued  or  Y.)  530. 

guaranteed  by  the  Bill  of  Rights  of  the  In   Montgomery    v,   Sa^re,   91   Cal. 

Constitution  of  1885,  has  reference  to  206,  there  was  a  verdict  in  answer  to 

legal  right?  and  contentions,  and  not  to  special    questions    embracing    special 

equitable  demands  enforced  in  a  court  issues  submitted  to  the  jury,   but  no 

of  chancery,  whether  pertaining  to  the  other   verdict,   nor  did  it  appear  that 

original  or  the  concurrent  jurisdiction  any  general  verdict  was  demanded.     It 

of    that    court.     Hughes  v.    Hannah,  appeared  further  from  the  record  that 

(Fla.  1897)  22  So.  Rep.  613.  the  trial  proceeded  after  the  return  of 

Interposition  of  Counterclaim  in  Eqnity  the   verdict,   that  both   parties    intro- 

Buit.  —  The    defendant    in    ah   equity  duced  evidence,  and  "  said  trial  was 

suit  is  not  entitled  as  a  matter  of  right  completed,  and  submitted  to  the  court 

to  a  jury  for  the  trial  of  a  counterclaim  for  decision  and  judgment,  with  the 

for  damages  which  he  has  voluntarily  privilege   to  the   parties  to  file  briefs 

pleaded    in    the    case.      Morrissey   v.  herein,  which  was  done.**     The  court 

Broomal,  37  Neb.  766.  subsequently     rendered     its    decision 

The  defendant  has  no  right  to  sub-  finding  on  all  the  issues  in  the  case, 

mit   his    reconventional  demand   to  a  disregarded  the  verdict,  treated  it  as 

jury  when  the  principal  action  must  be  non-existent,  found  contrary  to  the  an* 
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IV.  BBXAVD  fob  JUBY  —  1.  Hecesdty —  Bight  to  Jury  AbMlute.  —  If 
there  is  an  absolute  right  to  a  trial  by  jury,  there  is  no  necessity 
that  a  formal  demand  should  be  made  for  that  mode  of  trial,  for 
a  litigant  may  well  assume  that  he  will  be  accorded  the  right 
without  a  demand.^ 

Bight  Hot  Absolute.  —  However,  where  the  right  to  a  jury  is  not 
absolute,  but  is  the  subject  of  statutory  regulation,  in  order  to 
secure  the  privilege  there  must  be  an  application  to  the  court  in 
that  behalf ;  and  such  application  must,  substantially  at  least,  be 
in  the  form  and  manner  prescribed.* 

2.  Power  of  Courts  to  Begnlate.  —  Courts  have  no  authority  to 
make  rules  in  derogation  of  constitutional  or  statutory  provisions 
prescribing  the  time  when  or  the  manner  in  which  the  demand 
for  a  trial  by  jury  shall  be  made,  or  under  what  circumstances  a 
failure  to  comply  with  such  rules  shall  be  deemed  a  waiver.' 

swers  of  the  jury  on  the  questions  sub-  a  Trial  by  JxOej  Can  Only  Be  Waived  aa 
mitted  to  them,  and  rendered  judg-  Prescribed  by  Statute,  the  court  has  no 
ment  for  plaintiff  for  a  sum  of  money,  power  to  malce  rules  in  derogation  of 
and  it  was  held  that  the  court  erred  in  the  statute,  fixing  the  time  when  the 
proceeding  and  determining  the  cause,  demand  must  be  made,  nor  can  it  re- 
and  that  it  should  have  ordered  a  new  fuse  to  comply  with  a  demand  not  in 
trial.  Reversing  Montgomery  v.  Sayre,  accordance  with  such  rules,  but  which 
(Cal.  189 1)  25  Pac.  Rep.  552.  under  the  statute  entitles  the  demand- 
Fewer  of  Court  to  Dispense  with  Jury  ant  to  a  jury  trial.  Biggs  v.  Lloyd,  70 
After    Their   Setirement  —  Where    the  Cal.  447. 

court  has  denied  a  mocion  to  dispense  Bole  Beqniring  Bepeated  Demands.  — 
with  a  jury,  and  the  cause  has  been  In  Ten  Eyck  v,  Farlee,  16  N.  J.  L.  348, 
submitted  to  the  jury  and  they  have  it  was  held  that  a  rule  in  cases  on 
retired,  it  is  too  late  for  the  court  to  appeal  that  a  jury  trial  should  be  con- 
reconsider  its  ruling,  and  without  sidered  as  waived  unless  it  should  be 
the  consent  of  the  parties  withdraw  demanded  at  the  time  of  appointing  a 
the  cause  from  the  jury  and  decide  the  special  term  for  hearing  appeals  was 
case  on  the  evidence  presented  to  them,  oppressive  and  unauthorized,  because 
Hendry  v.  Crandall,  131  Ind.  42.  requiring  a  repetition  of  the  demand, 

1.  De  Walt  V,  Kinard,  19  S.  Car.  290;  thereby  putting  the  party  to  the  ex- 

Odell  V.  Reynolds,  40  Mich.  21.  pense  x>f  continued  entries  of  his  de- 

S.  Deadrick  v.  Harrington,  Hempst.  mand. 

(U.  S.)  50.  Preseribing  Time  for  Election  in  Con* 

Oonstitntional  Beqnirement  of  Demand*  travention  ox  Statate. —  The  court  can- 

— If  there  is  no  constitutional  declara-  not  make  a  rule  of  practice  by  which 

don  as  to  whether  a  jury  may  be  de-  the  parties  will  be  considered  as  waiv- 

manded  or  denied  as  a  matter  of  course  ing    their    rights  to  a  trial    by  jury 

in  the  trial  of  civil  cases,  the  subject  is  unless  the^  signify  their  intention  of 

one    for    statutory    regulation.     Lon.  having  a  jury  on  or  before  a  certain 

doner  v.  People,  15  Colo.  557.  day  in  the  term   to  which  an  appeal 

When  the  Flea  Admits  tiie  Claim  and  should  be  returned,  where  by  statute 
presents  no  issue  for  a  jury  to  try,  a  the  time  for  making  such  election  is 
demand  for  a  jury  trial  is  properly  re-  otherwise  fixed,  as,  "  if  the  parties  con- 
fused. Ashley  v,  Sholars,  22  La.  Ann.  sent  to  waive  the  right  of  trial  by  jury 
442.  at^the  time  of  setting  down  such  ap- 

Defiudt  te  Want  of  Beply,  —  A  plain-  peal  for  hearing  at  the  snecial  term.*' 

tiff   in    default    for    failure    to    reply  Hinchly  v.  Machine,  15  N.  J.  L.  476. 

cannot  waive  a  jury  on  the  cause  of  Konezistenee  of  Statutory  Provision.  — « 

action  in  the  petition  and  demand  a  A    rule    prescribing    the  time   within 

lury  on   the    counterclaim.     Clute  v,  which  a  motion  for  a  trial  of  issues  by 

Hazleton,  51  Iowa  355.  a  jury,  for  which  no  provision  is  made 

S,  Where  the  Constitutional  Bight  to  by  law,  shall  be  made  is  not  applicable 
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3.  AppUoation  Favorad.  —  The  privilege  of  a  trial  by  jury  should 
not  be  unreasonably  curtailed,  but  an  application  therefor  should 
be  favored  and  doubts  as  to  the  propriety  of  the  demand  resolved 
in  favor  of  the  applicant' 

4.  Time  of  Kaking  Demand  —  a.  In  GenBRAL.  —  Ordinarily, 
the  time  within  which  the  application  for  a  jury  should  be  made 
is  determined  by  statute,  though  where  authority  is  delegated  to 
the  courts  the  time  of  the  application  is  within  its  province  and 
may  be  prescribed  by  rules ;  but  when,  in  either  case,  the  time 
within  which  the  demand  is  required  to  be  made  is  established, 
there  must  be  a  substantial  compliance  with  the  requirements.* 

to  a    case   expressly  provided  for  by  Texas.  —  Cushman  v,  Flanagan,  50 

sutute.     Bradley,  etc.,  Co.  v.  Herter,  Tex.   389;    Cole    v.  Terrell,   71    Tex. 

23  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  408.  549- 

1.  fiayon  v.  Rivet,  2  Martin   (La.)  Timely  DMund  Xust  B«  AoMdtd  To. — 

148;  Davis  V,  Prevost,  6  Martin,  N.  S.  The  refusal  of  the  court  to  accede  to  a 

(La.)  965;    Poyer  v.  New  York  Cent.,  demand  for  a  jury,  made  in  due  time, 

etc.,  R.  Co.,  7  Abb.  N.  Cas.  (N.  Y.  C.  is  a  fatal  error,  and  where  the  record 

PI.)  371.  contains  no  rule  of  court,  and  shows  no 

lioubt  aa  to  Faet  of  Semaad.  -^  If  the  practice  requiring  the  demand  to  be 

justice  is  unable  to  certify  in  positive  made  at  an  earlier  date  than  that  upon 

terms  that  no  jury  was  demanded  at  which  it  was  made,  necessarily  its  re- 

the  time  provided  for  by  statute,  or  has  fusal  will  require  reversal.     Woods  v. 

any  doubts  on  the  subject,  the  demand  Tanquary,  3  Colo.  App.  515. 

should  be  entertained  and  a  jury  im-  Deauad  on  Motion  for  Vow  TriaL  —  It 

paneled.     Pontiac,  etc.,  Plank-road  Co.  is  too  late  to  pray  for  A  jury  on  a  mo- 

V,  Hopkinson,  69  Mich.  10.  don  for  a  new  trial.     Bouquevalte  f. 

Bight  on  Appeal.  —  Where  a  jury  has  Young,  5  Rob.  (La.)  163. 

been  had  below  on  a  prayer  therefor,  it  Appeafaneo  of  Vow  Attonioy  After  Coa- 

should    be    allowed  in  the   appellate  tinuanoo.  —  In  Farwell  v,  Murray,  104 

court.     Bayon  t/.  Rivet,  2  Martin  (La.)  Cal.  464,  it  appeared  that  the  case  com- 

148.  ing  on  regularly  to  be  heard  was  con- 

Disregard  of  Doouuid.  —  Where  either  tinned  until  the  afternoon  because  of 
party  to  an  issue  may  demand  a  jury  the  engagement  of  the  defendant's  at- 
trial,  if  the  demand  is  made  it  is  error  .  torney,  and  that  at  that  time  a  new  at- 
for  the  judge  to  try  the  issues  without  torney  appeared,  and  being  authorized 
a  jury.     Nooe  v.  Garner,  70  Ala.  443.  to  represent  the  defendant  demanded  a 

Demand  of  Vumber  in  Excess  of  Power  jury.    The  demand  was  denied  beciluse 

to    Award.  —  Where,    in    a    particular  it  had  not  been  made  when  the  case 

proceeding,  a  defendant  has  the  con-  was  first  called.    This  was  held  error, 

stituiional  right  to  a  trial  by  a  jury  it    not   appearing,  that  the  jury  was 

of  twelve,   and  such  a  proceeding  is  waived  in  any  of  the  modes  prescribed 

brought  before  a  justice  who  has  no  by  statute. 

power  to  impanel  a  jury  of  more  than  Demand  After  IisaO  of  Vottife  fsr  Lsis 
six,  if  the  defendant  insists  on  his  right  than  Desired.  —  After  a  venire  for  six 
and  demands  the  larger  number  the  jurors  has  issued  on  the  plaintiff's  de- 
proceeding  must  be  dismissed.  Bax-  mand,  a  demand  by  the  defendant  for 
ter  V.  Putney,  37  How.  Pr.  (Oneida  a  jury  trial  by  twelve  men  comes  too 
County  Ct.)  140.  See  also  People  v.  late.  Bullard  v.  Spoor,  2  Cow.  (N.  Y.) 
Lane,  55  Barb.  (N.  Y.)  168.  431. 

9.  ATxVAij^M.'**  Van  Sickle  tf. Kellogg,  Under  a  statute  giving  the  right  to 

19  Mich.  49.  demand  a  jury  of   twelve    men,  for 

New  York,  —  Shannon  v.  Kennedy,  which  twenty  veniremen  are  required 

I   E.  D.  Smith  (N.  Y.)  348;  Mason  v,  to  be  summoned,  the  demand  for  a 

Campbell,  i  Hilt.  (N.  Y.)  291.  jury  of  twelve  made  after  six  jurors 

TViin/jj^^.  —  Cooper  v,  Stockard,  16  have  been  selected  from  a  venire  of 

Lea  fTenn.)   140;    McGuire   v.   North  twelve    comes    too    late.      Strong    t;. 

Carolina,  etc.,  R.  Co.,  95  Tenn.  707.  Beardslee,  18  Johns.  (N.  Y.)  13a 
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b.  Joinder  of  Issue.  —  Thus  it  is  sometimes  required  that 
the  demand  be  made  at  the  time  of  joining  issues  of  fact^'  or 
that  it  be  made  within  a  prescribed  time  thereafter.' 

Ckintiniiing  Cause  on  Ko^jury  Docket. —  required  to  be  filed  within  a  specified 
A  demand  for  a  jury  may  be  waived  time  after  answer  or  plea,  and  none  of 
by  allowing  a  case  to  be  continued  for  the  parties  give  seasonable  notice,  the 
several  terms  on  the  nonjury  docket  fact  that  a  defendant  in  default  is  per- 
and  failing  to  insist  upon  the  demand  mitted  to  file  an  answer  after  the  expi- 
at  the  proper  time.  Coulter  v.  Weed  ration  of  th*e  prescribed  time  will  con- 
Sewing  Mach.  Co.,  3  Lea  (Tenn.)  115.  fer  no  right  to  a  jury  where  no  special 

Seiervation  of  Bight  to  Jury  Trial  in  claim  is  made  against  him,  and  the 

Order  of  Sefiirenoe.  —  Where  an  order  of  answer  so  filed  makes  no  change  in  the 

reference  made  by  consent  contains  a  issues.     Graham  v.  Lord,  (Mass.  1897) 

provision  that  either  party  may  demand  48  N.  E.  Rep.  778. 

a   jury    trial    upon    exceptions    to    a  Withdrawal    of    Beservation   to    File 

referee's  report,  if  there  is  any  right  to  Amended  Aniwer.  —  Where,  by  consent 

a  trial  by  jury  at  all,  it  must  be  de-  of  counsel,  an  answer  was  filed,  and 

manded  when  the  exceptions  are  filed,  the   right  to  file  an  amended  answer 

Harris  v,  Shaffer,  92  N.  Car.  30.  was  reserved,  and  thereafter  the  de- 

IMserftion  of  Trial  Court.  —  An  appli<  fendant  gave  notice  that  he  would  not 

ration  for  a  jury  trial,  not  made  in  due  file  an  amended  answer,  it  was  held 

time,  is  not  a  matter  of  right,  but  the  that  the   parties  were   then  at    issue 

grant  of  the  right  is  discretionary  with  within  a  rule  providing  that  the  notice 

the  court  below,  whose  determination  of  a  trial  by  jury  required  by  statute 

is  not  subject  to  review.     Schehan  v,  shall  be  filed  within  ten  days  after  the 

Malone,  71  N.  Car.  440.  parties  are  at  issue,  and  that  the  failure 

1.  Sffeot  of  Acijonmment  to   Another  to  give  the  notice  within  the  prescribed 

Say.  —  Under  an  act  limiting  the  right  time  was  a  waiver  of  a  right  to  a  trial 

of  the  demand  of  a  jury  to  the  day  on  by  jury.      Bailey  v,  Joy,  132   Mass.* 

which  issue  is  joined,  and  which  pro-  356. 

vides  that  it  shall  not  be  lawful  for  Sabstitntion  of  Personal  Bepreientative 

either  of  the  parties  to  demand  a  jury  for  Deoeaied  Party.  —  Where  the  notice 

after  the  day  in  which  an  order  has  that  a  party  requires  a  jury  may  be 

been  made  for  an  adjournment,  it  was  given  '*  before  the  parties  are  at  issue, 

held  that  it  is  too  late  to  demand  a  jury  or  within  such  time  thereafter  as  the 

after    the    joinder    of    issue  and    the  court  may  by  general  or  special  order 

adjournment  of  the  case   to   another  direct,"  and  by  rule  the  notice  thus 

day.     Mason  v.  Campbell,  i  Hilt.  (N.  required  must  be  filed  within  ten  days 

Y.)  291.  after  filing  the  answer,  etc.,  a  notice  by 

To  Another  Honr  of  the  Same  Day.  —  In  the  administratrix  of  a  deceased  plain- 

Bayless  v.  Crany,  I  Cow.  (N.  Y.)  86,  in  tiff  filed  on  the  same  day  that  she  is 

considering  a  statute  providing  that  a  admitted  to  prosecute  is  seasonable, 

jury  might  be  demanded  after  issue  McGivern  v.  Wilson,  160  Mass.  370. 

joined    and    before    inquiry    into  the  Snffioienoy  of  Demand  on  Appeal  from 

merits  of  the  case,  but  not  after  the  Jnstioe.  —  Where,   by    statute,   it    was 

day  on  which  an  order  had  been  made  provided   that   no  case   requiring   the 

for  an  adjournment,  it  was  held  that  a  examination  of  mutual  accounts  or  the 

mere  adjournment  to  another  hour  of  taking  of  an  account  for  the  informa« 

the  same  day  on  which  the   demand  tion  of  the  court  should  be  referred  if 

was  made  did  not  deprive  the  party  of  either   party  should,  within   ten  days 

the  right  to  demand  a  jury.  after  joinder  of  issue,  file  with  the  clerk 

A4Jonmment  by  Clerk  Before  Joinder  of  a  written  demand  for  a  trial  by  jury,  it 
liiae.  —  A  demand  is  timely  when  made  was  held  in  an  action  commenced  in  a 
on  a  day  to  which  the  cause  has  been  justice's  court  wherein  the  issue  was 
adjourned  by  the  clerk  in  the  absence  joined  and  then  brought  into  the  Cir- 
of  the  justice  and  before  joinder  of  cuit  Court  on  appeal,  that  a  written  de- 
issue.  Meech  t/.  Brown,  4  Abb.  Pr.  (N.  mand  filed  with  the  clerk  of  that  court 
Y.  C.  PL)  19.  at  the  time  of  the  filing  of  the  note  of 

8.  Allowanee  of  Answer  After  Time  Pre-  issue  was  sufficient  to  entitle  the  party 

■eribed  fat  Demand.  —  Where,  by  a  rule  to  a  jury.     Odell  v.  Reynolds,  40  Mich. 

of  court,  notice  that  a  jury  is  desired  is  21. 
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Beaand  to  Jwy.  JUR  K  Time  of  lUkiiig  Benuuid. 

c.  On  First  Day  of  Term.  —  The  requirement  that  a  demand 

for  a  jury  shall  be  made  on  the  first  day  of  the  term  has  been 
held  not  only  to  mean  the  first  day  of  the  term  at  which  the 

cause  is  called,  but  also  the  first  day  of  any  subsequent  term.* 

1.  AppUeationonAppeanaoeon  Deftinlt  since  the  cause  was  docketed  without 

Bay.  —  Under  the  TVjraj  Rev.  Scat.,  art.  such    a  demand  having   been    made. 

3061,  which  requires  that  aa  application  Rogers  z/.  Morton.  51  Iowa  709. 
shall  be  made  on  the  first  day  of  the        Caie  Appealed.  —  Undar  the  Tennatsea 

term  unless  the  case  be  an  appearance  Aet  of  February  19, 1876,  which  provided 

case,   in  which  event  the  application  that  either  party  desiring  a  jury  shall 

shall  be  made  on  default  day,  it  was  in  case  of  original  suits  demand  a  jury 

held  that  "  appearance  day  "  and  *'  de-  in  his  first  pleading  tendering  an  issue 

fault  day  *'  had  the  same  meaning,  and  triable  by  jury,  and  in  case  of  all  other 

that  by  failing  to  apply  for  a  jury  on  suits  shall  demand  a  jury  within  the 

default  day,  a  demand   made  at  the  first  three  days  of  the  trial  term,  etc., 

subsequent  time   when  the   case   was  in  a  case  appealed  the  demand  was  re* 

called  for  trial  came  too  late.     Cruger  quired  to  be  made  within  the  first  three 

V,  McCracken,  (Tex,  Civ.  App.  1894)  26  days  of  the   term.      East  Tennessee, 

S.  W.  Rep.  282.  etc..  R.  Co.  v,  Martin, rt/^</ in  McGuire 

Demand    After   Disoharg^    of   Jury. —  v.  North  Carolina  R.  Co.,  95  Tenn.  709. 
Where,  by  statute,  the  demand  for  a        Suffldency  of  Demand  Kade  on  Fint 

jury  is  required  to  be  made  on  the  first  Day  of  Any  Term.  —  In  Arlington  Ins. 

day  of  the  terra,  a  jury  is  properly  re-  Co.   v.   Caldwell,   88    Tenn.   758,  the 

fused  when  the  demand  is  made  after  court,  in   construing  the  amendatory 

the  disposition  of  the  jury  docket  and  Act  of  1889,  which  allowed  a  demand 

discharge  of  the  regular  jury   panel,  on  the  first  day  of  any  term  at  which  a 

Denton   Lumber  Co.  v.   Fon  du   Lac  suit  stands  for  trial,  it  was  held  that  in 

First  Nat.  Bank,  (Tex.  1892)  18  S.  W.  all  cases  in  which  demands  were  made 

Rep.  962.  in  the  pleadings  under  the  original  act. 

In  Cook  «'.  Cook.  5  Tex.  Civ.  App.  no  further  step  was  necessary  to  entitle 
30,  it  was  held  that  a  jury  trial  was.   the  party  to  trial  by  jury,  and  that  the 

erroneously  refused  on  the  ground  that  amendatory  act  gave  to  him  who  had 

the   right  was   waived  by    failing    to  failed  to  make  the  demand  in  his  plead- 

make  the  demand  when  the  appearance  ing,  and  to  parties  in  cases  appealed, 

docket  was  called,  and  after  an  applica-  the  right  to  demand  a  jury  on  the  first 

tion  for  a  continuance  had  been  over-  day  of  any  trial  term, 
ruled;  it  not  appearing  that  any  jury        Demand  at  Seoond  Term.  —  A  demand 

was  in  attendance  when  the  docket  was  is  properly  made  at  the  second  term  at 

called,  but  that  presumably  it  had  been  which  an  appeal  from  a  justice  stands 

discharged  prior  to  that  day.  for  trial,  though  no  demand  was  made 

FaUnre  to  Apply  at  Former  Term.  —  If  at  the  first  term.     Swink  v.  McKnight, 

neither  party  demanded  a  jury  when  88  Tenn.  765. 

the  case  was  called  on  appearance  day,  Keoessity  of  Kotioe  In  Attaehment  Pro- 
there  is  no  error  in  granting  a  jury  at  eeedingfl.  —  Although  it  may  be  re- 
a  subsequent  term  on  a  proper  de-  quired  by  statute  that  the  demand  be 
mand,  though  no  excuse  is  offered  for  made  on  the  first  day  of  the  term  on 
the  failure  to  apply  at  the  preceding  which  a  cause  is  returnable,  yet  a  de- 
term.     Noel  V.  Denman,  76  Tex.  306.  fendant  in  attachment  proceedings  is 

Demand  Alter  Lapse  of  Several  Termi.  —  not  required  to  make  the  demand  until 
Where  a  rule  provides  that  the  clerk  after  he  has  been  served  with  the  notice 
must  keep  a  jury  docket,  and  that  no  required  as  the  foundation  for  a  gen- 
cause  shall  be  tried  by  a  jury  unless  eral  judgment  for  the  amount  of  the 
It  has  been  entered  thereon,  and  that  debt.  Sutton  v.  Gunn,  86  Ga.  652. 
continued  causes  may  be  transferred  Exonting  Kegleet  to  Apply.  —  Under  a 
thereto  in  vacation  on  the  first  day  of  statute  (Rev.  Stat.  Texas^  §  3060  et  seq\ 
any  terra,  a  jury  trial  may  be  de-  providing  that  no  jury  trial  shall  be 
manded  and  had  by  any  party  in  a  con-  had  in  any  civil  cases  unless  ^  appli- 
tinued  cause  if  such  deraand  is  raade  cation  be  raade  therefor  in  open  court 
on  the  first  day  of  the  term,  no  matter  on  the  first  day  of  the  term  on  the  call 
bow  many  terms   may  have  elapsed  of  the  docket,  a  failure  to  demand  a 
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Beraand  for  iwcf,                               JVR  V.  TiniA  of  Kakiiig  Bemand. 

d.  When  Cause  Set  for  Trial.  —  It  is  sometimes  provided 

that  a  demand  for  a  jury  shall  be  made  when  the  case  coming  up 
in  its  regular  order  is  set  down  for  trial  on  a  particular  day  fixed 
by  the  court.* 

€.  Before  Trial,  —  The  time  for  demanding  a  jury  has  also 
been  fixed  at  the  time  when  the  cause  is  called  for  trial,*  and 
prior  to  entering  thereon  or  going  into  the  merits  of  the  case.* 

jury  on  the  first  day  of  the  term  will  when  the  case  was  called  with  others 

preclude  a  subsequent  application  un-  for  the   purpose  of  ascertaining  in  a 

less  a  sufficient  cause  is  shown  why  the  general  way  what  cases  were  for  trial 

demand    was   not   made  in  due  time,  at  the  term.     State  v,  Clark,  67  Wis. 

McFaddin  v.  Preston,  54  Tex.  403.  229. 

Judge  Not  Present  —  It  is  a  sufficient  8.  Administratioii  of  Oath  to  Witness, 

excuse  for  not  demanding  a  jury  on  — In  Gale  v.  Barnes,   i  Cow.  (N.  Y.) 

the  first  day  of  the  court  that  there  was  235,  the  defendant  stated  his  willing- 

at  that  time  no  judge  competent  to  re-  ness  to  go  on  and  the  justice  told  the 

ceive  the  demand  and  enter  the  order,  plaintiff  to  proceed,  which  he  did;    a 

Hays  V.  Hays,  66  Tex.  606.  witness  was  called,  and  when  the  jus- 

1.  Morgan  v.  Police  Jury,  11  La.  162;  tice  was  about  to  administer  the  oath 
Menefee  v,  Johnson,  2  Rob.  (La.)  274;  the  defendant  demanded  a  venire.  It 
Brooks  V.  Walker,  3  La.  Ann.  150;  was  held  that  the  demand  came  too 
Wood  V.  Lyle,  4  La.  Ann.  145;  Wheel-  late. 

ess  r/.  Fisk,  28  La.  Ann.  731.  bispeetion  of  Pleadings.  —  The   mere 

Ckmtinnanoe  by  Preference.  —  A  prayer  inspection  by  the  justice  of  a  bill  put 

for  a  jury  made  after  the  case  has  been  in  issue  by  the  plea  is  not  such  an  in- 

continued    by    preference    cannot    be  quiry  into  the  merits  as  will  preclude 

allowed.      Wheeless   v,   Fisk,   28    La.  the  party  from  the  right  to  a  jury  trial. 

Ann.  731.  Olney  v.  Bacon,  i  Johns.  (N.  Y.)  142. 

Failure  to  Fix  Partionlar  Trial  Say.  —  Aotnal  TaUng  of  Testimony.  —  Under 

Though  a  cause  may  have  been  set  for  statutes  respecting  proceedings  before 

trial  and  continued,  yet  if  the  pariicu-  magistrates,  etc.,  providing  that  on  a 

lar  day  of  trial  had  not  actually  been  plea  other  than  that  of  guilty,  if  the 

fixed  at  the  time  of  demand  the  right  defendant  does  not  demand  a  jury  trial 

is  not  lost.     State  Bank  v.  Duplessis,  the  court  must  proceed  to  try  the  issue, 

2  La.  Ann.  651.  and  that  the  demand  may  be  made  be- 

Al though  a  case  has  already   been  fore  the  court  hears  any  testimony  on 

fixed  for  trial,  an  application  for  a  jury  the  trial,  the  right  of  a  defendant  to  a 

is  in  time  if,  at  the  moment  it  is  made,  trial  by  jury  continues  unaffected  and 

the  case  does  not  stand  fixed  for  trial,  available  to  him  until  testimony  actu- 

Gallagher  v.  Hebrew  Congregation,  34  ally    taken    upon    the   trial,   notwith- 

La.  Ann.  526.  standing  a    previous  election   by  the 

In  Texas,  under  Acts  78  and  170  of  defendant  to  be  tried  without  a  jury 

the  Fifteenth  Legislature,  a  party  who  and  a  waiver  of  a  jury  trial.     People  v. 

desires  a  jury  and  tenders  the  required  Molinet,  13  N.  Y.  Misc.  Rep.  (Queen's 

fee,  or  who  makes  oath  in  lieu  thereof.  County   Ct.    Sess.)  301,   disiinguishinp 

by  nine  o'clock  a.  m.  on  the  day  of  the  People  v.  Mallon,  39  How.  Pr.  (N.  Y. 

court  set  by  the  presiding  judge  for  the  Super.  Ct.)  454,  decided  under  a  prior 

trial  of  jury  cases,  has  the   right  to  statute,  and  wherein  it  was  held  that 

have    his    cause    entered    upon    the  the  court  could  not  acquire  jurisdiction 

**  jury-case  trial    docket."       Dean    v.  to  try  a  prisoner  without  a  jury  unless 

Sweeney,  51  Tex.  242.  it  affirmatively  appeared  that,  in  the 

2.  Call  for  Trial  as  Distingniihed  firom  proceedings  had  before  the  trial,  he 
Call  of  Calendar.  —  Under  a  statutory  had  expressly  waived  his  right  to  a 
requirement  that  the  demand  must  be  trial  by  jury. 

made  when  the  case  is  called  for  trial.  Affording   Boasonable   Opportnnity   to 

It  is  error  to  refuse  a  demand  made  Plead. —  Under  a  provision  that  in  a 

when  the  case  is  actually   called    for  justice's  court  either  party  desiring  a 

trial,  on  the  ground  that  it  should  have  jury  shall  himself  demand  the  same 

been  made  the  first  day  of  the  term  **  at  or  before  the  time    for   joining 
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P^mt^a  for  ^TiXfn  JUR  V.       Mode  and  STiiE(4999y  of  Pemaai 

/  DJ5LAV  OF  Triai.  by  Grant  of  Demand.  —  It  is  a  good 
reason  for  refusing  a  demand  not  made  in  time,  that  to  grant  the 
apph'cation  woulcT  have  the  effect  of  delaying  the  trial  of  the 
cause.* 

6.  WqcLq  and  Soficiency  of  Demand  — ^  a.  Generally.  —  The 

demand  should  be  specific  and  should  clearly  show  that  it  is  the 
desire  of  the  demandant  that  his  cause  should  be  submitted  to 
the  consideration  of  a  jury.* 

U^ue,"  it  ws^s  held   that    such    time  Demand  on  Day  When  Cause  Set  for 

would  not  expire  until  the  plaintiff  had  Trial.  —  In  Petri  v.  Lincoln  Nat.  bank, 

heen  afforded  reasonable  opportunity  84  Tex.  153,  the  demand  was  made  upon 

to  examine  the  answer  and  determine  the  day  the  cause  was  set  down  for  trial, 

whether  he  would  go  to  trial  on  the  upon  an  assignment  of    the  nonjury 

pleadings  as  they  were  then  stated,  or  docket  made  by  the  court,  and  it  was 

hie  a  reply  to  the  answer,  or  assail  it  held  that  as  the  demand,  if  acceded  to, 

by  omission    or    demurrer.      Hall    v.  would   have  corftipued   the  case,  and 

Chicago,  etc.,  R.  Co.,  65  Iowa  258.  prejudice   would    thereby    have    been 

Cloee  of  Gaie  for  Proetp^tion,  —  If  the  sustained  by  the  adverse  party,  the  re- 
defendant  has  failed  to  demand  A  jury  f  usal  of  the  demand  was  proper, 
^t  the  proper  time,  there  is  no  error  in  Allowing  Inteiposition  of  Answer.  — 
refusing  the  demand  after  the  state  If,  after  a  plea  interposed  by  the  de- 
has  closed  its  case.  State  V.  Mays,  24  fendant  has  been  overruled,  he  is 
S.  Car.  194.  allowed  to  answer  on  the  merits,  his 

Jxffj   Trial   by   Claim  and  Assent —  right  to  a  trial  by  jury  is  not  lost. 

Under  a  statute  (Laws  of  1869,  c.  410)  though   to  obtain   such  a  trial   there 

providing  that   in  the  District  Courts  must    be    a    continuance.     Tricou  v. 

of  the  city  of  New  York  a  jury  trial  Bayon,  4  Martin  (La.)  169, 

may  be  had  when  claimed  by  one  party  Discretion  of  Gonrt.  —  A  jury  may  be 

and  assented  to  by  the  other,  the  claim  prayed  for  in  a  supplemental  answer; 

piay  be  made  at  any  time  before  trial,  but  its  allowance  is  discretionary  and 

Poyer  v.  New  York  Central,  etc.,   R.  will  be  refused  where  the  jurors  have 

Co.,  7  Abb.  N.  Cas.  (N.  Y.  C,  PI.)  371.  been  discharged  for  the  term,  and  the 

I,  Biglit     Abiolnte.  —  Where     either  trial  would  be  delayed.    Davis  v.  Pre- 

party  has  a  right  to  pray  for  a  jury  at  vost,  6  Martin  N.  S.  (La.)  265:   Green 

any   time   before  the  cause  is  set  for  v,  Boudurant,  7  Martin  N.  S.  (La.)  230; 

trial,  the  right  cannot  be  denied,  though  Hooper  v.  Hyams,  i  Rob.  (La.)  9a 

delay  be  evidently  the  object.    (Code  d.  Demand  Xnst  Be  Spedflo.  —  Where 

Civ.  Proc,  §§  494,  495.)    Reynolds  v.  a  judge  is  authorized  to  proceed  with- 

Mahle,   12    La*.  424;     Wilson    v.  Ala-  out  a  jury  unless  one  is  demanded  and 

bama  Stale  Bank,  3  La.  Ann.  196.  the  fees  therefor  paid,  there  must  be  a 

Demand  Before  Diliol^vrge  of  Jury.  —  In  demand  before  the  judge  can  be  held 

Allen   V.    Plummer,  71  Tex.   546,  the  to  have  denied  the  privilege  to  a  liti- 

demand  was  made  on  the  first  day  of  gant.     It  must  be  shown  that  he  was 

the  term  and  the  jury  had  not  been  in  fully  advised  that   the  privilege   was 

fact  discharged.     The  refusal  to  grant  desired,  and  where  the  only  evidence 

a  new  trial  was  held  error,  although  of  that  desire  is  that  the  judgment  ren- 

ihe  judge  below  was  of  the  opinion  dered   in   another  county   by  another 

that  to  grant  the  demand  would  have  judge  recited  that  there  was  a  trial  by 

worked  a  continuance  of  the  case.  jury,   the   complaining    party    cannot 

Demand  After  Diiol^arge  of  Jury.  —  In  assert  that  he   was    deprived    of   his 

Petri  V,  Fond  du  Lac  First  Nat.  Bank,  right.     Ellis  v.   Bonner,   7  Tex.   Civ. 

83  Tex.  424,  it  was  held  that  there  was  App.  539. 

no  error  in  refusing  a  demand  made  Korth  GaroUna  Praotioe  on  ComivnlferT 

two  terms  after  the  defendant  had  an-  Beferenoe.  —  The  right  to  a  trial  by  jury, 

•weredi   s^nd   after  disposition  of  the  under  the  provision  of  section  245  of 

jury  docket,  and  presumably  the  dis-  the  North  Carolina  Code  Civ.  Pro.,  that 

charge  of  the  jury  for  the  term,  when  a  compulsory  reference  shall  not  de- 

thc  fact  of  granting  the  demand  would  prive  either  party  of  the  right  to  a  trial 

(]^rate  to  continue  (h^  ^ause,  by  jury  of  the  issues  of  fact  arising  00 
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mmad  for  Jivy;  JUR  Y.       Mode  Md  SnfleUMf  of  DmmuUL 

*.  COMPLUKCE  WITH  STATUTES.  —  Where  the  mode  of  de- 
mand is  pointed  out  by  the  legislature,  and  a  sub$tantial  compli- 
ance with  all  the  requirements  of  the  statute  is  necessary,  they 

should  be  so  followed  as  to  leave  no  question  as  to  the  intention.^ 

the  pleadings,  may  be  waived,  not  with,  of  a  promissory  note  has  no  right  to  a 

standing   previous  precautions  to  ra-  trial  by  jury,  unless  lie  annex  to  his 

serve  the    right,   by    omitting    when  answer  praying  for  it  the  affidavit  re« 

filing  exceptions  to  the  report  of  the  quired  by  the  twenty-fourth  section  of 

referee,   to  set  forth    speciflcally    the  the  Act  of  March  so,  1839.     Kennard 

points  upon  which  the  election  to  de-  v.  Gustine,  9  Rob.  (La.)  lyo!  Hennen  v, 

mand  a  jury  trial  is  made.     Keystone  Bourgeat,  12  Rob.  (La.)  522. 

Driller  Co.  v.  Worth,  117  N.  Car.  517,  He  must  swear  that  he  '*  expects  to 

reajffirmtd  in   xr8  N.  Car.  746;  Yelver-  prove  that  the  note  has  been  obtained 

ton  V.  Coley,  loi  N.  Car.  248.     See  also  through  error."      Williams  v.  Booze- 

Carr  v.  Askew,  94  N.  Car.  194;   State  man,  18  La.  Ann.  532. 

tr.  Brown,  70  N.  Car.  27;  Green  tr.  Cas-  The  answer  must  be  verified  if  the 

tlebury,  70  N.  Car.   20;    Atkinson  v,  defense  is  want  of  consideration.     Let- 

Whitehead,  77  N.  Car.  418.  ten   v,   Durbridge,   18  La.   Ann.    129; 

fl^soifloatioA  el  Paitieiilar  Imm.  —  The  Foster    v,    Levinson,     10    La.    Ann. 

demand  must  indicate,  in  the  excep-  584. 

tions,  the  particular  issue  as  distln-  In  a  suit  on  a  written  lease  the  de- 
guished  from  issues  raised  by  the  fendant  must  make  oath  to  the  truth 
pleadings,  must  be  confined  to  issues  of  the  allegations  of  his  answer.  Gal- 
thus  raised,  and  must  specify  the  Issue  lot  v.  McCluskey,  18  La.  Ann.  260. 
either  by  tendering  a  formal  one,  or  by  Necessity  of  Showing  Certain  and  Un- 
stating  what  it  is  as  clearly  as  if  it  had  equivocal  Defense,  —  Under  the  Act  of 
been  formally  drawn  and  tendered.  March  20,  1839,  §  ^4t  ^o>  53i  the  de- 
Taylor  v.  Smith,  118  N.  Car.  127.  fendant's  affidavit  for  a  jury  must  show 

Semaid   fur   tha  Trial  of  AU  Issass  that  his  defense  is    certain  and  un- 

Baiisd   by   Sxoeptioiis.  —  In    Keystone  equivocal,  and  will  affect  the  plaintiff's 

Driller  Co.  v.  Worth,  1x7  N.  Car.  51$,  right  to  recover.     Amado  v.  Breda,  16 

on  a  compulsory  reference,  the  referee  La.  257;   Smith  v,  Scott,  3  Rob.  (La.) 

filed  a  number  of  findings  of  fact,  some  258. 

of  which  related  to  (questions  not  in  Demand   by   TelegraiiL  —  Where,    by 

issue  under  the  pleadings.    To  those  statute,  the  court  is  authorized  to  dis- 

the  defendant  filed  exceptions,  and  it  pense  with  the  jury  on  the  failure  of  a 

was  held  that  a  demand  at  the  end  of  party  to  appear  at  the  trial  in  person 

the  exceptions  for  a  trial  by  jury  to  all  or  by  counsel,  if  there  has  been  no  such 

the  issues  raised  thereby  was  too  gen-  appearance  he  may  disregard  a  tele- 

eral  to  entitltf  him  to  a  new  trial.  gram  demanding  a  jury,  sent  by  the 

•■fisisBoy  of  Assent  to  Jnry  Mai.  «*  party  the  day  before  the  trial.    McGuire 

Where,  by  the  claim  of  one  party  and  v.  Drew,  83  Cal.  225. 

the  assent  of  the  other,  there  is  a  right  Applieation    to     Partieular    Court.  — 

to  a  jury,  the  assent  will  be  sufficiently  Where  an  application  is  required  to  be 

manifested  bv  any  conduct  which  will  made  to  a  particular  court  in  session 

satisfy  the  tnal  judge,  and  which  will  within  the  county,  if  the  application  is 

justify  him  in  taking  means  to  procure  made  elsewhere  at  a  time  when  the 

a  jury.    Poyer  v.  New  York  Cent.,  etc.,  court  in  question  is  actually  in  session 

R.  Co.,  7  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  it  is  of  no  effect.     Greene  v.  Milford, 

371.  139  Mass,  69. 

Demand  by  One  of  Two  Setedanto,  —  The  Bhode  Island  Jndioiary  Aet  re- 
One  of  two  debtors  in  soHdo  cannot  quires  that  in  all  answered  cases  there 
avail  himself  of  the  other's  prayer  for  shall  be  a  decision  of  the  court  and 
a  jury.  Smith  v,  Scott,  3  Rob.  (La.)  judgment  on  the  seventh  day  follow- 
258;  MulhoUan  9.  Henderson,  3  Rob.  ing,  and  that  the  entries  on  the  docket 
(La.)  397.  or  papers  shall  be  deemed  a  decision. 

1*  Doll  V,    Anderson,   27  Cal.   248;  It  was  held  that   where   there  was  a 

Powens    &.   Jones,   10   Abb.    N.   Cas.  docket  entry  equivalent  to  a  decision, 

(Oneida  County  Ct.)  458.  but  no  entry  of  any  judgment  actually 

In  Loiddana  one  sued  as  the  maker  rendered,  a  claim  for  a  jury  trial  made 
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Where  the  demand  is  required  to  be  made  in  the  pleadings,*  or 
the  cause  is  required  to  be  placed  on  a  special  .jury  docket,*  the 
failure  to  proceed  in  the  manner  prescribed  will  deprive  a  litigant 
of  the  desired  right. 
c.  Legal  and  Equitable  Issues.  —  Where  causes  of  action 

triable  by  a  jury  and  causes  of  action  triable  by  the  court  are 
united,  and  a  jury  trial  of  the  issues  properly  so  triable  is  desired, 
the  demand  should  be  that  the  specific  issues  proper  for  a  trial 

by  jury  should  be  so  tried,  and  not  that  there  should  be  a  jury 

two  days  after  the  entry  on  the  papers  should  be  deemed  and  held  a  waiver 

should  have  been  granted.     Lavelle  v,  of  the  right  to  a  jury.     On  the  appear- 

Kimball,  i8  R.  L  786.     But  in  action  ance  of  the  defendant  and  the  filing  of 

of  account,  after  the  court  has  noted  his  plea,  he  demanded  of  the  clerk  the 

its  decision  on  the  auditor's  report,  the  trial  of  the  cause  by  jury,  and  depos- 

right  is  gone.     White  z/.  Eddy,  (R.  \.  ited  the  jury  fee,  in  compliance  with 

1895)  31  Atl.  Rep.  823.  another  provision  of  the  act.     It  was 

1.  Demand   hi    Pleadings  —  ]>ooketing  held  that  the  statute  was  mandatory. 

Cause.  —  A  jury   trial   is   properly   re-  and  that  mandamus  would  not  lie  to 

fused  when  a  jury  has  not  been  de-  compel  the  court  to  vacate  an  order 

manded  in  the  pleadings  as  required  transferring  the  cause  to  the  nonjury 

by  statute,  and  the  cause  has  not  been  docket. 

docketed  on  the  docket  specified  in  the  Appeal  from  Jnstioe.  —  Under  a  simi- 

act,  but  on  the  docket  theretofore  in  lar  statute  requiring  the  demand  to  be 

use.     Travis  v.  Louisville,  etc.,  R.  Co.,  made   at  the    commencement  of    the 

9  Lea  (Tenn.)  231.  suit,  and  also  providing  that  when  a 

Oonoiiuion  of  Flea  —  A  plea  of    not  cause  is  transferred  to  such  court  the 

guilty,  with  a  conclusion  '*  and  of  this  demand  shall  be  made  at  the  time  of 

he  puts  himself  upon  the  country,*'  is  the    application  for  the   transfer,   the 

an  insufiScient  demand  under  a  statute  statute  is  substantially  complied  with, 

providing  that**  either  party  desiring  a  in  an  action  begun  in  a  justice's  court 

jury  shall,  in  case  of  original  suits,  de-  and  appealed   therefrom   by  filing  the 

mand  a  jury  in  his  first  pleading,  ten-  complaint  in  the  appellate  court,  in- 

dering    an    issue     triable    by     jury."  dorsed   with   the  demand   for  a  jury 

Gleaves  v.  Davidson,  85  Tenn.  380.  trial,  before  anv  trial  of  the  cause  could 

Eifoot  on  Second  Trial  of  FaUnro  to  Ob-  possibly  have  taken  place   under  the 

Joot  to  Jnryon  First  Trial.  —  In  Nashville,  pending  orders  and  rules  of  practice  of 

etc.,  R.  Co.  V,  Foster,  10  Lea  (Tenn.)  such  court.     Nixon  v.  Killian,  90  Ala. 

351,  there  was  a  trial  without  objection  484. 

upon  pleadings  which  did  not  demand  2.  Motion  In  Open  Court.  —  A  demand 

a  jury  as  required  by  statute.     A  new  made  on  the  first  day  of  the  trial  term 

trial  was  granted  and  an  amended  dec-  by  motion  in  open  court,  without  entry 

laration  filed  wherein  no  jury  was  de-  on  the  trial  docket  as  required  by  stat- 

manded.     It  was  held  that  the  fact  that  ute,  and  after  the  case  has  been  called 

the  defendant  failed  to  object  to  the  and  both  parties  have  announced  that 

jury  on  the  first  trial  did  not  estop  him  they  were  ready  for  trial,  comes  too 

from  objecting  on  the  second  trial,  and  late.     McGuire  v.  North  Carolina,  etc., 

that  it  was  error  to  submit  the  case  to  R.  Co.,  95  Tenn.  707. 

a  jury  over  his  objection.  It  is  not  sufficient  to  make  the  de- 

Oomplianoe   with    Statute   as   Confer-  mand  of  the  clerk,  or  to  notify  him  of 

ring  Absolute  Right  to  Jury.  —  In  Ex p,  the  demand  and  have  the  notice  entered 

Ansley,  107  Ala.  613,  it  appeared  that  upon  the  docket,  nor  is  the  action  of 

a  special  act  creating  a  city  court  pro-  the  clerk  in  placing  and  keeping  the 

vided    that    the    demand    for    a  jury  case    on    the    jury    docket    sufficient, 

should  be  made  by  the  defendant  on  East  Tennessee,  etc.,  R.  Co.  v.  Martin, 

his  appearance,  by  indorsing  the  de-  cited  in  McGuire  v.  North  Carolina  R. 

mand  on   the   plea,   or    demurrer,   or  Co.,  95  Tenn.  707.     See  also  Travis  v, 

other  pleadings,  and  that  the  failure  to  Louisville,  etc.,  R.  Co.,  9  Lea  (Tenn.) 

demand    a   jury,  as    above    directed,  231, 
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trial  of  all  the  issues  in  the  case.^ 

d.  Payment  of  Jury  Fees.  —  The  Power  of  the  legiiUtnre  to 
require  payment  of  a  reasonable  jury  fee  as  a  condition  to  entitle 
a  party  to  a  jury  trial,  and  to  provide  that  the  failure  to  do  so 
shall  constitute  a  waiver  of  the  jury,  is  undoubted  * 

Time  of  Payment. —  When  payment  of  such  fees  is  a  prerequisite 
to  the  right  to  a  jury  trial,  it  is  ordinarily  necessary  that  such 
payment  be  made  at  the  time  the  request  or  demand  for  such  a 
trial  is  made.'     A  strict  compliance  with  the  requirements  as  to 

1.  Chadboume  v.  Zilsdorf,  34  Minn,  the  refusal  of  the  court  to  grant  the 

43;  Lace  V.  Fixen,  39  Minn.  46.  jury  trial  was  based  upon  the  ground 

▲  Demand  that  a  Jury  Try  All  the  that  the  jury  was  not  demanded  at  the 

Ivaee  where  some  are  triable  by  the  first    term    when     issue    was    joined, 

court  and  some  by  the  jury,  without  Brown  v.  Chenoworth,  51  Tex.  469. 

specifying  any  particular  issues,  is  an  8.  Pitkin     County    v.    Aspen    First 

improper  demand  and  is  rightfully  de-  Nat.  Bank,  6  Colo.  App.  423;  Fields  v. 

nicd.     Greenleaf  v.   Eagan,  30  Minn.  Crescentlns.  Co.,3Tex.  App.  Civ.  Cas., 

316;  Pcden  V.  Gavins,  134  Ind.  494.  §  125. 

Suhmierion  to  Jury  by  Agreement.  —  Demand  Necessary.  —  Whether  or  not 

Where   issues  in  a  case  are  both  legal  there  is  a  right  to  a  jury  trial  without 

and  equitable,   the  parties,  by  agree-  prepayment  of  the  jury  fees  cannot  be 

ment,  may  submit  them  to  a  jury,  and  considered,  where  it  does  not  appear 

thereafter  will  not  be   heard   to  com-  that  a  jury  was  demanded.     Joy,  etc., 

plain.     Green  v.  Taney,  7  Colo.  278.  Co.  v.  Blum,  55  N.  J.  L.  518. 

AoquiMeenee  in  Dieposition  of  Isenee  of  Deposit  under  Bnle  of  Conrt.  —  On  de- 

Faet  by  Oonrt.  —  Where  there  is  a  dis-  mand  of  a  jury,  the  court  may  require 

puted  question  of  fact  material  to  the  the  demandant  to  deposit  a  sum  fixed 

issues,  there  should   be  a  distinct  re-  by  rule  of  court  as  jury  fees.     Lassen 

quest  that  it  be  submitted  to  the  jury.  County  Bank  v,  Sherer,  108  Cal.  513, 

By   treating  the  questions  involved  as  following  Conneau  v.  Geis,  73  Cal.  178. 

questions  of  law  only,  and  acquiescing  In  a  Jostice'i  Court  if  the  demandant 

in    their  disposition   by   the  court  as  fails  to  pay  the  fees  in  advance,  the 

such,  an  objection  that  facts  were  in-  justice  may  proceed  to  try  the  cause 

volved  whidh  should  have  been  sub-  without  a  jury.     Rollins  v.  Nolting,  53 

mitted  to  the  jury  is  waived.     Barnes  Minn.  232. 

V,    Ferine,    12   N.   Y.    i8;    Grigsby   v.  Failure  to  make  the  payment  at  the 

Western  Union  Tel.  Co.,  5  S.  Dak.  561.  time  required  by  statute  will  be  deemed 

The  Smneons  bmanoe  of  a  Venire  in  a  waiver  of  the  right.     Kilpatrick  v, 

compliance  with  a  demand  that  issues  Carr,  3  Abb.   Pr.  (N.   Y.  C.  PI.)  117; 

be  submitted  to  a  jury  is  immaterial  if  New  York  Dyeing,  etc.,  Establishment 

the  verdict  rendered  was  directed  by  v.  Fox,  6  Daly  (N.  Y.)  467. 

the  court.    Sute  v.  Trimbell,  12  Wash.  Necessity  of  Payment  of  Jury  Fee  or 

440.  Aiftdayit  of  Inability.  —  In  Doll  v.  Mun- 

2.  McGeagh  v.  Nordberg,   53  Minn,  dine,  7  Tex.  Civ,  App.  96,  the  defend- 

235;  Adams  v.  Corriston,  7  Minn.  456.  ants  excepted  to  the  discharge  of  jurors 

Constitutionality  of  Act  Bequiring  Pre-  on  the  regular  panel,  waived  the  right 

payment.  —  An  act  requiring  that   the  to  a  jury,  and  proceeded  to  trial  before 

party  demanding  a  trial  by  a  jury  of  the  judge.     It  appeared  that  the  case 

twelve  men  in  a  Probate  Court  be  re-  had   been  on   the   nonjury  docket  for 

quired  to  advance  and  pay  into  court  several  years,  and  that  the  demand  was 

the  jury  fee  of  twenty  dollars  is  not  in  made  after  the  first  day  of  the  term  at 

contravention  of  the  seventh  amend-  which  the  trial  was  had,  but  it  did  not 

ment  of  the  Constitution  of  the  United  appear  that  the  jury  fee  had  been  paid. 

States,  nor  is  the  fee  unreasonable  in  or  that  any  affidavit  of  inability  had 

amount.     Venine  v,  Archibald,  3  Colo,  been  filed,  or  that  the  case  had  been 

163.  placed  on  the  jury  docket,  and  it  was 

BefBial  of  Untimely  Demands.  ~- The  held  that  the  defendants  were  in  no 

fact  that  a  defendant  has  failed  to  ten-  position  to  complain  of  the  action  of 

der  the  jury  fee  is  immaterial,  where  the  court. 
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the  time  of  payment  ^^  not  always  absolutely  necessary,  but  non» 
payment  within  the  time  prescribed  will  be  deemed  unimportant 
where  no  prejudice  has  resulted  and  the  court  or  its  business  has 
sustained  no  inconvenience,^  and  it  has  been  held  that  the  pay- 

Xlfeot  of  FoUnre  to  Compel  Prepayment,  term  aUowed  for  a  trial  of  jury  cases 

—  Although  it  may  be  the  duty  of  the  had   passed.     It    also    appeared    that 

court  to  compel  the  plaintiff  to  advance  counsel   for  the  defendants  were    in- 

the  jury  fees  before  the  jury  is  impan-  formed    by   the    court    that    no    case 

eled,  yet  the  failure  to  compel  the  pre*  would  be  placed  on  the   jury  docket 

payment  will  not  disturb  the  validity  until  the  fee  had  been  paid,  and  it  was 

of  the    judgment.     Pitkin  County  v,  held  that  there  was  no  error  in  refusing 

Brown,  %  Colo.  App.  473.  a  jury. 

Under  the  Colorado  (Hneral   Statntoe,  Pajrment    After    Timely    Demand.  — 

§   1097,  in  divorce  proceedings  io  the  Under  a  statute  which  requires  a  jury 

District  Courts,   the  jury    should    be  to  be  demanded  on  the  first  day  of  the 

drawn    and     summoned     under    the  term,  but  which  does  not  negative  the 

County  Court  practice,   and    prepay-  right  of  the  party  to  deposit  the  fee 

ment  of  the  jury  fees  as  required  by  after  the  first  day,  it  is  sufficient  that 

the  County  Court  Act  is  unnecessary,  one  who  has  made  a  timely  demand, 

Pleyte  v,  Pleyte,  i  Colo.  App.  70.  and  has  informed  the  clerk  that  he  will 

Cooetable'i  Feee.  —  In  a  Jnitioe*!  Court  pay  the  fee,  hands  it  to  him  the  next 

the  fees  of  the  constable  and  of  the  day.     Gallagher  v,  Goldfrank,  63  Tex. 

jurors  may  be  required  to  be  delivered  474. 

to  the  justice  to  be  handed  by  him  to  Payment  After  Time  Limited  by  Btat* 

the  officer  with  the  venire.     Powens  v.  nte.  —  Where,    by    statute,    a    justice 

Jones,  10  Abb.  N.  Cas.  (Oneida  County  may,  in  his  discretion,  in  the  absence 

Ct.)  458.    Bui  see  Moriarity  v.  Devine,  of  a  demand  by  the  parties,  direct  a 

I  Ohio  Cir.  Ct.  Rep.  82,  wherein  it  was  trial  by  jury,  the  only  requirement  as 

held    that  the   fees  of    the  constable  to  fees  being  that  they  shall  be  paid 

should  not  be  demanded  in  advance.  before  rendition  of  judgment  upon  the 

1.  Veoevsity  of  Payment  at  Time  of  De-  verdict,   it  is  not  a  good  ground  of 

mand.  —  A  demand  may  be  in  a  man-  complaint  that  the  justice  allowed  a 

ner  prescribed    by  law,  although  the  jury  trial,  on  a  proper  demand  made, 

jury  fee  is  not  paid,   since  the  most  although  the  fees  were  not  tendered 

that  can  be  insisted  on  would  be  to  re-  within   the   time   required  by  statute, 

quire  payment  before  the  jury  should  Equitable  Gas  Light  Co.  v,  French,  10 

be  called  in   the  case  or  sworn;   but  Misc.  Rep.  (N.  Y.  C.  PI.)  749. 

whether  this  is  so  or  not,  the  failure  to  Xisapprehension  of  Clerk  as  to  Dnty.-^ 

pay  at  the  time  the  demand  is  made  Where  the  demand  for  a  jury  trial  was 

cannot  be  considered  as  nullifying  the  properly  made  by  the  defendant,  but 

demand.     Odell  z/.  Reynolds,  40  Mich,  the  clerk,  through  misapprehension,  re 

21.  fused   to  receive   the  jury  fees  when 

DenialofJnry  Trial  for  Failure  to  Prepay  properly  tendered,  it  was  held  that  the 

Fees.  —  Under  G7/(£;ra</£i  Session  Laws  of  plaintiff  could  not  complain  that  the 

189T,  p.  248,  which  enact  that  in  any  justice  thereafter  directed  the  fees  to 

action  pending  before  a  County  Court,  be  received  by  the  clerk  and  issued  a 

in  a  county  of  the  first  class,  either  venire.     Equitable  Gas   Light  Co.   v. 

party  shall  be  entitled  to  a  jury  with-  French,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 

out  advancing  the  fees   therefor,    the  749. 

court  has  no  authority  to  refuse  a  jury  Payment  Before  [Motion  to  Strike  Canse 

trial  because  of  the  failure  to  advance  firom  Calendar.  —  In  Allyn  v.  Willis,  65 

the  fees.     Woods  v,  Tanquary,  3  Colo.  Tex.  65.  a  payment  of  the  fee  before 

App.  515*  the  filing  of  a  motion  to  strike  the  case 

Failure  to  Pay  Until  After  Expiration  from  the  jury  docket  was  held  suffi* 

of  Jnry  Term.  —  In  Cabell  v.  Hamilton  cient. 

Brown  Shoe  Co.,  81  Tex.  104,  a  jury  Nonpayment  Wkere  Pr^odioe  Has  Vet 

was  demanded  by  the  defendants  at  Besnlted.  —  Though  a  statute  requires 

the  time  of  filing  the  original  answer,  that  the  jury  fee  be  deposited  on  the 

but  the  fee  was  not  paid  until  more  first  day  of  term,  the  failure  of  the  ap« 

than  a  month  thereafter,  and  after  the  pellant  thus  to  deposit  it  will  not  dc« 
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ment  on  the  day  to  which  the  trial  of  the  cause  has  been 
adjourned,'  or  even  at  the  time  of  the  trial,  was  sufficient ;  *  but 
it  has  also  been  held  that  the  failure  to  comply  with  an  order  for 
the  deposit  of  the  fees  will  justify  the  denial  of  the  application.' 

Hefw  or  aw>nd  Trica.  —  The  fact  that  the  fees-have  been  paid  at 
one  trial  will  not  authorize  a  jury  on  a  new  or  second  trial  with- 
out payment  of  the  fees  for  that  trial  also.* 

Jury  OB  Appeal.  —  Nor  will  the  fact,  of  itself,  that  a  jury  trial  was 
had  in  one  court  give  the  right  to  a  jury  on  appeal  without  pay- 
ment of  the  statutory  fees.* 

prive  him  of  the  right  to  do  so  later,  if  demanded  a  jury  trial,  which  was  also 

his  failure  has  not  prejudiced  the  ad-  refused.     It  was  held  that  the  refusal 

verse  party  nor  unreasonably  delayed  was  error. 

or  disturbed  the  business  of  the  court.  8.  Failure  to  Deposit  Feee  in  Complianoo 

Western  Union  Tel.  Co.  v.  Everheart,  with  Order.  —  Where  application  for  a 

lo  Tex,  Civ.  App.  468;  Allen  «.  Plum-  jury  is  made  at  one  term  of  the  court, 

mer,  71  Tex.  547.  and  overruled  because  of  the  failure  to 

JH^orotioo  of   Goart.  —  In   Hardin   v,  comply  with  the  order  of  the  court  to 

^Uckshear,  60  Tex.  132,  it  was  held  make  the  deposit  for  jury  fees  on  the 

that  though  the  failure  to  pay  the  jury  day  of  the  application  the  deposit  of 

fee  at  the  time  the  jury  is  demanded  the  jury  fees  before  the  trial  of  the  case 

will  make  it  the  duty  of  the  court  to  at  a  subsequent  term  of  the  court,  with- 

refuse  the  jury,  yet  the  court  is  vested  out  a  new  application,  will  not  entitle 

with  a  discretion,  and  where  no  injury  the  party  to  a  jury.     Green  v,  Locke, 

has  resulted  the  action  of  the  presiding  31  La.  Ann.  656. 

judge  in  permitting  the  payment  of  tho  4.  A  person  who    has  demanded  a 

fee  the  day  before  the  trial  cannot  bo  jury  in  a  justice's  court,  and  has  paid 

assigned  as  error.  the  fees  thereon,  cannot  insist  upon  a 

1.  If  a  jury  is  demanded  in  a  jus*  trial  by  a  second  jury  without  the  pay- 

tico's  court  at  the  time  of  joining  issue  ment  of  an  additional  jury  fee.     Mc- 

and  before  adjournment,  the  jury  fee  Graw  v.  Sturgeon,  29  Mich.  426. 

may  be  paid  on  the  day  to  which  the  Where  a  jury  cause  is  called,  jury 

case  stands    adjourned,   at  any   time  fee  paid,  verdict  rendered,  and  a  new 

before  the  trial  is  entered  upon  by  the  trial  granted,  a  further  jury  fee  must 

swearing  of  witnesses.     Pontiac,  etc.,  be  paid  when  the  case  is  called  for  an- 

Plank-road  Co.  z/.  Hopkinson,  69  Mich,  other    trial,    before    the  jury   can   be 

10.  sworn.  Schultz  e/.  Bower,  66  Minn.  281. 

$.  Where,  after  a  jury  is  prayed  for,  5.  In  Wood  v.   Gamble,  (Tex.  Civ. 

but  the  jury  fee  has  not  been  advanced  App.   1895)  32  S.   W.   Rep.  368,  it  was 

(Act  Feb.  10,  1841,  §  17,  No.   16).  the  held  that  the  fact  that  a  trial  by  jury 

case  is  transferred  to  the  court  docket  was  had  in   the  justice's  court  would 

and  taken  up  as  a  court  case,  it  will  be  not  give  the  right,  on  appeal  to  the 

too  late,  at  the  moment  of  trial,  to  ten-  County  Court,  to  have  the  cause  placed 

der  the  fee  and  move  for  a  retransfer.  on  the  jury  docket  without  payment  of 

Daniels  z/,  Andrews,  7  Rob.  (La.)  160.  the  jury  fee  prescribed  by  statute. 

Tender  of  Fees  at  Trial.  —  In  Berry  v.  Poei  on  Bemoval  firom  County  Court  to 
Texas,  etc.,  R.  Co.,  60  Tex.  654,  it  ap-  District  Court.  —  Under  the  Texas  Re- 
peared  that  an  affidavit  of  inability  had  vised  Statutes,  art.  3066,  which  pro- 
been  made  and  filed  under  a  wrong  vides  for  a  jury  fee  to  be  paid  in  the 
provision  of  the  statute;  that  the  cause  District  Court,  and  prescribes  the 
had  been  on  the  jury  docket  for  more  amount,  and  also  provides  for  the  pay- 
than  a  year;  that  after  both  parties  had  ment  of  the  fee  in  the  County  Court, 
answered  **  ready,"  and  during  the  prescribing  a  less  amount,  a  party  who 
formation  of  the  jury,  the  defendant  has  paid  the  lesser  amount  in  the 
objecting  to  a  jury  trial,  the  plaintiff  County  Court  need  not  pay  the  differ- 
asked  leave  to  amend  the  affidavit,  ence  in  a  cause  removed  to  the  District 
which  was  refused;  when,  the  panel  Court  because  of  the  disqualification  of 
being  in  the  box,  he  tendered  and  de-  the  judge.  Warner  v.  Crosby,  75  Tex. 
posited    the    jury   fees   required,   and  295. 
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Sefnsal  of  Judgment  for  Vonpayment.  —  Where  the  payment  of  the  fee 
is  not  a  condition  precedent  to  the  rendition  of  judgment,  judg- 
ment cannot  be  refused  because  of  nonpayment,*  nor  can  a 
verdict  and  judgment  entered  thereon  in  favor  of  a  party  who 
has  failed  to  make  the  payment  be  vacated  and  judgment  ren- 
dered against  him  as  if  he  were  in  default.* 

Ezcessive  Stun. — The  court  cannot,  of  course,  insist  on  the  pay- 
ment of  an  excessive  sum  as  fees.' 

6.  Bepetition  of  Demand.  —  Where  a  jury  trial  has  been  properly 
demanded  and  refused,  it  is  not  usually  necessary  that  the  demand 
be  repeated,'*  unless  in  those  cases  where  it  is  treated  as  referring 
exclusively  to  the  term  or  the  time  at  which  it  is  made.* 

7.  Withdrawal  of  Demand.  —  In  some  jurisdictions,  where  one 

1.  Although  a  statute  provides  for  jury.  Powens  ».  Jones,  lo  Abb.  N. 
the  payment  of  the  jury  fee  by  the  sue-  Cas;  (Oneida  County  Ct.)  458. 
cessful  party  as  a  prerequisite  to  judg-  4.  The  filing  of  a  written  demand  for 
ment,  to  authorize  the  unsuccessful  a  jury  is  a  continued  refusal  to  waive 
party  to  prosecute  an  appeal,  where  the  the  right  thereto,  and  where  the  court 
successful  party  has  failed  to  pay  the  has  denied  the  application  once,  it  is 
fee,  he  must  either  coerce  payment  by  necessary  to  repeat  it.  Swasey  v, 
the  successful  party  or  pay  the  fee  him-  Adair,  88  Cal.  179. 

self,  that  a  final  judgment  may  be  en-  Where  an  application  made  at  one 

tered   from    which   an   appeal   can   be  term  is  overruled  because  of  ncncom- 

taken.     Gore  v.  Pcttit,  2  B.  Mon.  (Ky.)  pliance  with  an  order  requiring  the  de- 

25.  posit  of  the  jury  fees,  the  deposit  of 

If  the  Payment  of  the  Jury  Fee  Is  Hot  the  fees  before  trial  at  a  subsequent 

Made  a  Condition  Precedent  to  the  rendi-  term,  without  a  new  application,  will 

tion  of  judgment,  and  the  justice  may  not    give    the    right    to  a  jury  trial, 

require  the  successful  party  to  pay  it,  Green  v,  Locke,  31  La.  Ann.  656. 

he  cannot  refuse  to  give  judgment  be-  Prooeeding  with  Trial  After  Befiual  of 

cause   of  the  nonpayment.     Robinson  Demand.  —  Where    a    party    has    once 

V.  Kious,  4  Ohio  St.  594.  properly  insisted  on  his  right,  he  will 

2.  Where,  by  statute,  the  jury  fee  is  not  be  deemed  to  have  lost  it  by  there- 
required  to  be  paid  by  the  successful  after  proceeding  to  triah  Matter  of 
party  before  the  verdict  is    recorded,  Robinson,  106  Cal.  493. 

and  the  statute  is  merely  directory,  if  5.  A  demand  for  a  jury  must  have 
the  verdict  has  been  entered  and  like-  reference  to  the  term  and  time  at  which 
wise  a  judgment  thereon,  the  vacation  the  demand  is  made.  Davidson  v. 
of  the  verdict  by  the  court  will  not  Wright,  46  Iowa  383. 
authorize  it  to  render  a  judgment  A  demand  made  at  one  term  at  which 
against  the  party  in  whose  favor  a  a  case  was  continued  will  be  deemed 
judgment  had  previously  been  ren-  to  have  been  waived  by  the  failure  to 
dered,  as  if  he  were  in  default.  Stev-  demand  it  again  at  the  trial.  David- 
ens  V.  Breatheven,  Wright  (Ohio)  733.  son  v,  Wright,  46  Iowa  383. 

Where  a  justice  refuses  to  try  a  cause  Rules  of  court  the  effect  of  which  is 

of  which  he  has  jurisdiction,  because  to  require  a  party  to  make  repeated  de- 

of  the  refusal  of  the  plaintiff  to  deposit  mands  are  oppressive  and  unauthor- 

the  fees  of  the  jurors  who  were  sum-  ized.     Ten  Eyck  v,  Farlee,  16  N.  J.  L. 

moned  at  the  instance  of  the  defendant,  348.^ 

mandamus  will  issue  to  compel  him  to  Waiver  at  One  Term — Snbseqnent  De- 
try  it,  although  he  may  have  entered  a  mand.  —  Under  Acts  78  and  170  of  the 
judgment  of  dismissal.  People  v.  Fifteenth  Legislature,  the  fact  that  at 
Van  Tassel,  13  Utah  9.  a  preceding  term  a  jury  was  waived 

8.  It  is  reversible  error  to  demand  an  will  not  control  the  right  in  the  discre- 

excessive  amount  of  fees  for  the  jury,  tion  of  a  party  to  demand  a  jury  at  a 

and  on  the  refusal  of  payment  thereof  succeeding  term.     Deanz^.  Sweeney,  51 

to  proceed  and  try  the  cause  without  a  Tex.  242. 
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party  complies  with  the  statutory  requirements  and  procures  a 
case  to  be  placed  on  the  jury  docket,  the  adverse  party  cannot  be 
deprived  of  the  right  to  a  jury  trial  by  the  withdrawal  of  the 
application  without  his  consent , '  but  it  has  been  held  that  such 
a  consent  is  not  only  unnecessary,  but  that  the  application  may 
be  withdrawn  against  his  objection.* 

8.  Appeal  and  Beview.  —  As  in  other  cases,  for  the  purpose  of 
procuring  a  review  of  an  alleged  erroneous  refusal  of  a  proper 
demand,  and  the  consequent  denial  of  the  right  to  a  jury  trial, 
the  better  practice  requires  that  the  party  deeming  himself 
aggrieved  should  reserve  proper  exceptions  to  enable  him  to  ren- 
der his  objection  available  to  the  reviewing  court,*  since  to  author- 
ize a  presumption  that  a  jury  was  demanded  there  must  at  least 
be  something  upon  which  that  presumption  can  be  based.* 

1.  Jones  V.  Hamby,  (Tex.  Civ,  App.  of  the  land,  and  if  not,  to  remedy  the 
1895)  29  S.  W.  Rep.  75.  wrong  by  the  exercise  of  its  authority." 

If  the  plaintiff  prays  for  a  jury  and  Effect  of  Failure  toEzoept.  —  The  fail- 

the  defendant  does  not,  the  latter  can-  ure   to  except  to  a  ruling  whereby  a 

not  be  deprived  of  his  right  to  one  by  party  is  denied  the  right  to  a  trial  by 

the    former's    waiver    of    his   prayer,  jury  at  the  time  the  ruling  is  made  will 

Sweeny  v,  Barbin,  2  Martin  (La.)  48.  not  preclude  him  from  raising  the  ques- 

The  Applicant  Cannot  Waive  the  Jnry  tion  on  appeal  from  a  final  judgment. 

at  th»  Moment  of  Trial  unless  the  other  Marshall  v.  Pitts,  39  S.  Car.  390.* 

party  consents.     Lewis «/.  Klotz,  39  La.  Soi&ciency  of  Bill  of  Ezceptiona.  —A 

Ann.  259.  bill  of  exceptions  which  fails  to  state  the 

2.  Where  a  jury  can  be  demanded  reasons  for  refusing  a  jury  trial,  or 
only  at  the  time  of  joining  an  issue  of  the  grounds  on  which  the  exception 
fact,  and  a  jury  duly  summoned  at  the  to  the  refusal  was  taken,  will  not  be 
instance  of  the  plaintiff  is  in  attend-  regarded.  Davis  v.  Millaudon,  14  La. 
ance,  and  the  defendant  procures  an  Ann.  820. 

adjournment,  the  plaintiff  may,  upon  Showing  that  Demand  Was  Accompanied 

payment  of  the  fees  for  summoning  a  by  Payment  of  Fee. — The    Municipal 

new  jury,  waive  a  jury  trial  on  the  ad-  Court  Act   provides   that  *'  the  party 

journed    day  against  the  defendant's  demanding  a  jury  in  any  civil  action 

objection,  and  the  judge  may  proceed  shall  be  required  to  advance  and  pay 

to  try  the  case  alone.     New  York  Dye-  »    ♦    ♦    a  jury   fee  of  three  dollars; 

ing,  etc..  Establishment  v.  Fox,  6  Daly  and  unless.such  jury  is  demanded  and 

(N.  Y.)  467.  such  fee  paid  upon  the  calling  of  the 

8.  Oljeetion  First  Taken  on  Appeal.  —  calendar  on  the  first  day  of  the  term  at 

The  question  of  the  right  to  have  the  which  the  same  is  set  for  trial,  it  shall 

issues  passed  on  by  a  jury  cannot  be  be  considered  to  be,  and  the  same  shall 

raised  for  the  first  time  in  the  appellate  be,  waived,  and  said  action  tried  by 

court.      Marshall    v.  Marshall,  42    S.  the  court."     It  was  held  that  an  appel- 

Car.  436.  lant  who  assigns  as  error  the  denial  of 

Veceesity  of  Exception  to  Beftasal  of  Oe-  his  demand    for  a  jury   trial  should 

mand.  —  In  Meech  v.  Brown,  4  Abb.  Pr.  make  it  appear  from  the  record  that  his 

(N.  Y.  C.  PI.)  19,  it  was  held  that  no  demand  was  accompanied  by  payment 

exception  need  be  taken  to  the  denial  of  the  jury  fee  into  court.     McGeagh 

of  a  jury  trial  by  a  justice  toenable  the  v.  Nordberg,  53  Minn.  235. 

demandant  to  have  the  action  of  the  Bemedy  by  Habeas  Corpiu.  —  The  denial 

justice    reviewed.      The    court    said:  of  a  jury  in  a  trial  before  a  justice  on 

**  The    right    of    trial    by  jury  is    so  a  charge  of  misdemeanor,   wherein  a 

sacredly  secured  that  when  it  is  denied,  jury  may  be    waived,  is  mere    error 

and  that  fact  is  brought  to  the  notice  which  cannot  be  reached  by  a  writ  of 

of  a  court  of  review,  it  imposes  a  duty  habeas  corpus.     £x  p.  Miller,  82  Cal. 

upon  that  court  which  is  paramount  to  454;  Ex p,  Brandon,  49  Ark.  143. 

all  technical  rules  of  practice  —  to  see  4.  Presumption    of  Demand.  —  In  the 

that  the  denial  was  justified  by  the  laws  absence  of  the  record  there  is  no  pre- 
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V.  Waiysk  akd  Lo88  of  Bight  to  JtJKT  Tkial  —  1.  Power  to 

Waive  Trial  by  Jury  —  a.  Civil  Proceedings.  —  It  is  generally 
conceded  that  in  civil  actions  and  proceedings,  and  in  the  absence 
of  constitutional  or  statutory  inhibition,  the  right  of  a  party  to 
have  the  issues  of  fact  in  a  cause  determined  by  a  jury  is  a  privi- 
lege of  such  a  nature  that  he  may  waive  it  if  he  so  chooses.* 

sumption  for  or  against  a  jury's  having  z/.  Rathbone,  2  Paine (U.  S.)  578:  Guild 

been  claimed  by  a  party,  or  summoned  v,  Frontin,  18  How.  (U.  S.)  135;  Suy- 

at  the  instance  of  the  court.     Peoples,  dam  v.  Williamson,  20  How.  (U.  S.) 

Treadway,  17  Mich.  480.  427;  Kelsey  t/.  Forsyth,  21  How.  (U.  S.) 

In  the  absence  of  any  showing  to  the  85;  Campbell  v.  Boyreau,  21  How.  (U. 

contrary  by  exception  or  otherwise,  it  S.)  223. 

will  be  presumed  that  a  trial  by  jury  "Shall"  OonstruAd  to  EaT6  Xeaning  of 

was  not  demanded.     Latimer  v.  Mot-  "May." — A  jury  may  be  waived  under 

tcr,  26  Ohio  St.  480.  a  statute  providing  that  an  issue  in  a 

Failure  (d  Record  to  Show  Demand.  —  will  contest  ''  shall  "    be  tried  by  a 

Where  the  record  on  appeal  shows  that  jury,    the    word    "shall*'    having  no 

the   trial  below  was  by  the  court,  but  other  or  greater  force  than  the  word 

fails   to  show   that    a    jury    was    de-  "may."    Whipple  v.  Eddy,  161  111.  114. 

manded,  it  will  be  presumed  that  the  Olijectlon  After  Prooeeding  to  Hearing, 

right  was  waived.     Willson  v.  Light,  4  —  If  waiver  of  a  jury  trial  is  permissi- 

Ark.  158.  ble,  it  is  too  late,  after  the  case  has  pro- 

Buffioieney  of  Beoord  to  Show  Denial  of  ceeded  to  a  hearing,  to  object  that  the 

Demand. — A  recital  in  the  findings  that  waiver  was  made  a   matter  of  record, 

a  jury  trial  was  waived  will  not  prevail  Phillips  v.  Preston,  5  How.  (U.  S.)  278. 

against  the  showing  in  a  bill  of  excep-  Bight  to    Complain    After  Waiver.  — 

tions  that  the  demand  for  a  jury  was  Where  a  court  has  jurisdiction  of  the 

denied.     Downing  v.   Le  Du,  82  Cal.  persons  and    the   subject-matter,   and 

471.  the  defendants  voluntarily  appear  on 

Snffloienoy  of  Beoord  to  Show  Proper  the  day  set  for  trial  of  the  cause,  waive  a 

Demand.  —  A  record  stating  that "  coun-  jury,  and  submit  to  trial  without  objec- 

sel  for  the  defendant  renewed  the  mo-  tion,  they  cannot  thereafter  be  heard 

tion  to  send  this  case  to  the  Circuit,"  in  complaint.     Jensen  v.  Fricke,  133 

etc.,  which  fails  to  show  that  any  such  111.  171;  Lee  v.  Tillotson,  24  Wend.  (N. 

motion  was  priorly  made,  or  that  any  Y.)  337. 

demand  for  a  jury  trial  was  made  on  Widyer  by  Failure  to  Demand.  —  It  is 

the   part   of   the  defendant,   does  not  only  after  a  method  of  demanding  a 

show  a  demand  for  a  jury  trial,  and  jury  has  been  prescribed  that  the  right 

hence  the  right  to  such  a  trial  will  be  to  the  jury  is  waived  by  failure  to  de- 

deemed  waived  under  subdivision  4  of  mand  it     Odell  v.  Reynolds,  40  Mich, 

section  1009  of  the  Code  of  Civil  Proced-  21. 

ure,  which  provides  that  the  right  to  Where,  by  statute,  it  is  declared  that 
have  issues  vied  by  a  jury  may  be  on  trial  of  the  right  to  personal  prop- 
deemed  waived  by  the  failure  to  claim  erty  against  an  officer  who  has  taken  it 
it.  Hartman  v.  Manhattan  R.  Co.,  82  under  process,  the  verdict  of  the  jury 
Hun  (N.  Y.)  531.  shall  be  an  indemnity  to  the  officer, 

1.  Alabama.  —  Stein    v,  Jackson,  31  and   it  is  also  directed  that  the  jury 

Ala.  24.  shall  consist  of  a  prescribed  number  of 

California.  —  Russell    v»    Elliott,    2  persons,  on  a   trial   by  a  claimant  of 

Cal.  245.                        ^  property  against  a  constable  who  has 

Indiana.  — Lake  Erie,  etc.,  R.  Co.  v,  taken   it  on   execution,  if  the  parties 

Heath,  9  Ind.  558.  waive  a  jury  the  finding  of  the  justice 

Afississippi.  —  Lewis     v.   Garrett,    5  In  favor  of  the  officer  is  equivalent  to  a 

How.  (Miss.)  434.  verdict  by  a  jury.     Kreuchi  v.  Dehler, 

New  York.  —  Baird  v.  New  York,  74  50  111.  176. 

N.  Y.  386.  In  Kreuchi  v.  Dehler,  50  III.  176,  a 

United  States.  —  Kearney  v.  Case,  12  statute  providing  that  in  a  trial  of  the 

Wall.  (U.  S.)  275;  Burr  v.  Des  Moines  right  of  property  against  an  officer  who 

R.,  etc.,  Co.,  I  Wall.  (U.  S.)  102;  Par-  has   taken   it   under  process   the  jury 

sons  z/.  Armor,  3  Pet. (U.S.) 425;  U.  S.  shall  consist  of  not  less  than  six  per. 
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d.  Criminal  Proceedings  Generally.  —  Although  there  is 

some  question  as  to  the  power  to  waive  the  right  in  criminal 
proceedings,  the  modern  tendency  is  to  apply  the  same  rules  as 
those  governing  proceedings  civil  in  their  nature,  where  the 
offense  charged  is  a  misdemeanor  or  a  felony  of  a  lesser  grade.* 

c.  Capital  Felonies  and  Felonies  of  the  Higher 
Grades.  —  In  the  trial  of  capital  felonies,  however,  and  felonies 
of  the  higher  grades,  the  same  doctrine  does  not  apply,  and  in 
such  cases,  especially  where  the  punishment  on  conviction  is 
death,  or  imprisonment  for  life  or  for  a  long  term  of  years,  the 
right  to  a  trial  by  jury,  which  is  guaranteed  by  constitutional 
provisions  or  otherwise,  cannot  as  a  rule  be  waived.* 

8.  Power  to  Waive  Trial  by  Legally  Conititnted  Jury  —  a.  Gener- 
ally. —  It  follows  from  what  has  been  said,  that  where,  as  in  civil 
cases,  a  jury  may  be  waived  in  totOy  necessarily  a  litigant  may 

sons  was  held  to  prescribe  absolutely  the  case  of  Lord  Dae  res  (Kelyng's 
that  number  only  in  cases  where  the  Rep.  59),  the  judges  of  the  Court  of 
parties  are  not  present  to  agree  upon  a  King's  Bench  agreed  that  the  prisoner 
less  number.  It  was  also  held  that  could  not  waive  a  trial  by  his  peers  and 
in  a  statute  directing  that  in  a  speci-  be  tried  by  the  country,  for  the  statute 
fied  proceeding  the  jury  shall  consist  of  Magna  Charta  was  in  the  negative, 
of  six  persons  a  provision  authorizing  and  the  prosecution  was  at  the  king's 
the  summoning  of  twelve  persons  did  suit.  See  Woodeson's  Lectures,  vol.  i. 
not  preclude  the  parties  from  agreeing  346,  wherein  it  is  said  that  the  same 
upon  any  number  less  than  twelve,  nor  was  resolved  on  the  arraignment  of 
prevent  them  from  waiving  a  jury  Lord  Audley  in  the  seventh  year  of  the 
altogether.  reign  of  Charles  I.,  and  that  the  reason 

1.  Constitutioiiality  of  Statute  Authorii-  was  that  the  mode  of  trial  was  not  so 
ing  WaiTsr. — A  statute  authorizing  properly  a  privilege  of  the  nobility  as 
the  accused  to  waive  the  right  of  trial  part  of  the  indispensable  law  of  the 
by  jury,  and  to  elect  to  be  tried  by  the  land,  like  the  trial  of  commoners  by 
judge,  is  not  in  violation  of  the  Consti-  commoners,  enacted,  or  rather  de- 
lation. State  V,  Robinson,  43  La.  Ann.  dared,  by  Magna  Charta.  See  Cancemi 
383,  affirming  State  v.  White,  33  La.  v.  People,  18  N.  Y.  128;  3  Coke's  Inst. 
Ann.  I818.  30. 

A  Fttson  Aoensad  of  Crime  cannot  2.  Cancemi  v.  People,  18  N.  Y.  128. 
waive  any  essential  of  the  right  of  trial  And  see  notes  supra  and  infra. 
by  jury,  and  no  substantial  and  bene-  Goerdon  of  Acciued,  Indnoing  Him  to 
ficial  incident  of  that  right  can  be  Waive  Bight  to  Common  Jury.  —  Where 
divested  by  legislation.  Swart  v.  Kim-  a  prisoner  charged  with  a  capital 
ball,  43  Mich.  443.  offense  announced  readiness  for  trial. 

In  a  Felony  Cfue  the  accused  cannot  and,  on  being  informed  by  the  court  that 
waive  a  trial  by  jury.  Williams  v.  unless  he  asked  to  be  tried  by  a  special 
State,  12  Ohio  St.  622.  jury    the    case    would   be    continued. 

The  Iitne  Joined  upon  a  Speoial  Plea  of  stated  that  he  did  not  wish  to  waive 
a  7onner  Trial  can  only  be  tried  by  a  his  right,  but  for  the  purpose  of  get- 
jury;  the  consent  of  the  defendant  can-  ting  a  trial  asked  for  a  special  jury,  it 
not  confer  jurisdiction  upon  the  court  was  held  error,  because  he  was  induced 
to  try  the  issue  without  a  jury.  Grant  to  ask  for  a  special  jury,  thereby  waiv- 
V.  People,  4  Park.  Cr.  Rep.  (N.  Y.  Su-  ing  his  right  to  strike  jurors  from  the 
preme  Ct.)  527.  panel,  and  acquiescing  in  the  wrongful 

Where  iMUes  of  Faet  in  a  Criminal  Caae  action  of  the  prosecuting  attorney  in 
are  required  by  statute  to  be  tried  by  a  striking  off  jurors  without  cause.  It 
jury,  a  jury  cannot  be  waived.  State  was  also  held  that  the  accused  was  not 
V,  Carman,  63  Iowa  130;  State  v.  Lar-  precluded  from  questioning  the  legality 
rigan»  66  Iowa  426.  of  the  proceeding.     State  v.  Miller,  6 

Bight  to  WaiTa  Trial  I7  Pem.  —  In    W.  Va.  600. 
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submit  to  trial  by  less  than  twelve  men,  notwithstanding  that  the 
legislature  may  have  no  power  to  compel  him  to  accept  less  than 
the  constitutional  number.* 

b.  Criminal  Proceedings.  —  In  criminal  proceedings,  and 

especially  in  trials  for  felonies  of  the  lesser  grades,  the  decisions 
are  at  variance,  and  while  there  is  a  tendency  to  assimilate  as  near 
as  may  be  the  practice  in  civil  cases  to  criminal  proceedings  of 
the  class  referred  to,  by  recognizing  the  power  of  the  accused  to 
proceed  to  trial  with  less  than  the  full  complement  of  jurors,*  the 

1.  Cowles  V,  Buckman,  6  Iowa  i6r ;  Massachusetts,  —  Com.  v.  Dailey,  12 
Vaughn  v,  Scade,  30  Mo.  600;  Huron    Cush.  (Mass.)  So. 

V.    Carter,    5    S.    Dak.    4;     Roach  v,  Minnesota, — State    v.     Sackett,    39 

Blakey,  89  Va.  767.     See  also  Mahoney  Minn.  69. 

V,  San  Francisco,  etc.,  R.  Co.,  no  Cal.  Missouri,  — State  v.  Larger,  45  Mo. 

4.71;  Kreuchi  v.  Dehler,  50  III.  176.  510, 

Fikilnre  to  Object. — Where   a    party  Nevada, — State    v,    Borowsky,     11 

sits  by  and  allows  less  than  the  requi-  Nev.  119. 

site    number    of    jurors  to   be   sworn  United  States,  —  U.  S.  v,  Shaw,  59 

to  try  the  issue,  and  fails  to  object,  he  Fed.  Rep.  no. 

is  held  to  have  waived  the  irregularity.  And  see  Tyra  v.  Com.,  2  Mete.  (Ky.)  r. 

The  Ship  Milwaukie  v.  Hale,  i  Dougl.  Waiyer  in  Court  of  Spedal  and  bxferior 

(Mich.)3o6;  Sappingtonz/.  Elrod,  9  Mo.  Jurisdietion. — The    provision    in    the 

App.  581:  Evans  v.  Gee,  11  Pet.  (U.  S.)  New  York  Constitution,  that  **  the  trial 

80.  by  jury  in  all  cases  in  which  it  has 

Where  Only  Kine  Jnron  Aeted,  and  been  heretofore  used  shall  remain  in- 

there  was  no  waiver  on  the  record,  the  violate  forever,"  means  a  common-law 

judgment  was  reversed.      Oldham  v.  jury  of  twelve  men,  and  does  not  apply 

Hill,  5  J.  J.  Marsh.  (Ky.)  300.  to  the  petty  offenses  triable  before  a 

Ignorance   of  Par^  of  Deficiency   in  court  of  special  sessions.     People  v, 

number.  —  A  verdict  by  eleven  jurors,  Justices,  74  N.  Y.  406. 

without  the  knowledge  of  either  party  The  IllinoiB  Act  of  Jnne  17|  1898,  en- 

as  to  the  deficiency  in  the  number  of  titled   "  An  act  to  provide  a  trial  by 

jurors,  is  not  a  waiver  of  the  right  to  jury  in    all  cases  where  a  judgment 

the  full  number.     Cowles  v,  Buckman  may   be  satisfied  by    imprisonment," 

6  Iowa  i6r.  and  whereby  a  jury  trial  may  be  dis- 

Waiyer  of  Absence  of  Jnror  by  Motion  pensed  with  by  a  formal   waiver  in 

for  Verdict.  —  Where,  after  submission  writing,    is    applicable    to    all    cases 

of  the  evidence  and  argument  of  coun-  whether  in  a  justices*  court  or  a  court 

sel,  the  defendant  objected  to  proceed-  of  record,  where  a  judgment  may  be 

ing  in  the  absence  of  a  sick  juror,  there  satisfied  by   imprisonment.      Swan   v. 

was  held  to  be  no  waiver  of  the  objec-  Mulherin,  67  111   App.  77. 

tion  by  a  motion  for  judgment  upon  Consent  Obtained   by  Intimidation.  — 

the    findings     of     the    other    eleven.  The  accused  cannot  consent  to  a  propo- 

Eshelman  v.  Chicago,  etc.,  R.  Co.,  67  sition    made    by   the    prosecuting  at- 

Iowa  296.  torney   to   proceed   to  trial    with  less 

Power  to  Consent  to  Trial  by  Less  than  than  a  complete  panel  where  the  prop- 
TwelTC  Jurors.  —  Where,  by  reason  of  osition  is  in  the  nature  of  an  intimidat- 
the  amount  involved,  a  trial  by  six  ing  suggestion  by  the  prosecuting 
jurors  cannot  be  had,  a  judgment  on  a  officer.  State  v.  Davis,  66  Mo.  684. 
verdict  by  that  number  must  be  set  Consent  by  Cotuuel. — Though  a  de- 
aside  although  the  submission  was  by  fendant  accused  of  a  misdemeanor 
consent.  Falkenburg  v,  Cramer,  i  >f.  may  consent  to  the  discharge  of  a  juror 
J.  L.  35.  and  to  proceeding  with    eleven  men, 

2.  Iowa, — State  v,  Kaufman,  51  yet  in  his  absence  his  counsel  cannot 
Iowa  578;  State  v.  Grossheim,  79  Iowa  so  consent  without  his  knowledge.  U. 
75.  S.  V.  Shaw,  59  Fed.  Rep.  no. 

Kentucky. — Murphy  v.  Com.,  i  Objection  Most  Be  Timely.  —  Objection 
Mete.  (Ky.)365.  that  the  panel  is  less  than  twelve  must 
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weight  of  authority  holds  to  the  view  that  in  felony  cases  the  con- 
stitutional right  to  a  trial  by  a  common-law  jury  of  twelve  cannot 
be  waived,  and  that  a  conviction  by  a  jury  of  less  than  that  num- 
ber must  be  set  aside.^ 

3.  Mode  and  Sufficiency  of  Waiver  —  a.  Generally  —  The 
waiver  of  a  jury  should  be  clear  and  explicit,  and  should  be  evi- 
denced by  some  unequivocal  act  showing  an  intention  to  abandon 
the  right.* 

6.  By  Implication.  —  Although  undoubtedly  a  waiver  may 
be  implied  from  circumstances,*  yet  waiver  by  implication  is  not 

be  made  by  the  accused  before  he  an-  People,   i8  N.  Y.   128,  the  conviction 

nounces  himself  ready  for  trial  and  ac-  was  set  aside  because  the  trial  was  had 

cepts  the  jury,  and  cannot  be  urged  on  by  less  than  a  full  jury  of  twelve,  by 

motion  in  arrest  of  judgment.     State  consent  of  the  prisoner,  and  although 

V.  Wright,  45  La.  Ann.  57.  the  record  showed  a  trial  and  verdict 

In  Arkansas^  by  statute,  on  a  trial  for  by  twelve  jurors,  the  presiding  judge 

a  misdemeanor,  the  accused   may  be  certifying  that  during  the  trial  one  of 

tried  by  less  than  twelve  men,  but  the  the  jurors  was  withdrawn  under  a  stip- 

mere  failure  to  object  to  a  jury  of  less  ulation,  the  prisoner  consenting,  and 

than    twelve    will    not    operate    as  a  also  consenting  that  the  record  should 

waiver  of  the  right  to  a  requisite  num-  show  that  the  trial  had  been  by  twelve 

ber.     Warwick  v.  State,  47  Ark.  568.  jurors. 

1.  Alabama.  —  Brazier    v.   State,  44  Withdrawal  of  Inoompetent  Juror  Dnr^ 

Ala.  387;  Bell  v.  State,  44  Ala.  393.  ing  Trial.  —  In  People  v.  Graham,   13 

Arkansas,  —  State  v.  Cox,  8  Ark.  436;  Wend.  (N.  Y.)  352,  note,  which  was  the 

Bond  V.  State,  17  Ark.  290.  trial  of  an  indictment  for  murder,  the 

California. — People    v.    O'Neil,  48  incompetency  of  a  juror  was  not  dis- 

Cal.  257.  covered  until  the  evidence  had  been  in* 

Indiana. — Browne  State,   16  Ind.  trod  uced,  and,  by  consent  of  the  people 

496;  Allen  V.  State   54  Ind.  461.  and  the  defendant,  the  juror  was  with* 

Kmtueky.  — Murphy     v.     Com.,    i  drawn,  his  name  left  oflF  the  record. 

Mete.  (Ky.)365.  and  the  trial   proceeded   with,  and  a 

Maryland.  —  League  v.  State,  36  Md.  verdict  of  manslaughter   rendered  by 

257.                                                            "**  the  eleven  remaining  jurors. 

Michigan.  —  People      v.     Smith,     9  Oljoetion  First    T&en   on   Appeal.  — 

Mich.   193;    Hill    V.  People,  16  Mich.  Alleged  error  in  trying  a  felony  case 

351;  Swart  V.  Kimball,  43  Mich.  443.  with  less  than  twelve  jurors  by  consent 

Minnesota.  —  State    v.    Everett,    14  will  not  be  considered  for  the  first  time 

Minn.  439.  in  the  reviewing  court.     Tyra  v.  Com., 

Mississippi.  —  Dowling    v.   State,     5  2  Mete.  (Ky.)  2. 

Smed.  &  M.  (Miss.)  664;  Hunt  v.  State,  S.  Hinchly  v.  Machine,  15  N.  J.  L. 

61  Miss.  577.  476;    Wheelock  v.  Lee,  74  N.  Y.  495; 

Missouri,  -r-  State    v.   Mansfield,  41  U.  S.  v.  Rathbone,  2  Paine  (U.  S.)  578. 

Mo.  471;    State  v.  Van  Matre,  49  Mo.  The  right  to  a  trial  bjr  a  jury  of  the 

268;  State  V.  Meyers,  68  Mo.  266;  State  county  or  district  wherein  the  crime  is 

V.  Robertson,  71  Mo.  446.  alleged    to    have  been    committed   is 

Nevada.  —  State  v.  McClear,  ii  Nev.  waived  by  an  application  for  a  change 

41.  of  venue.     State  v.  Crinklaw,  40  Neb. 

New  Hampshire.  —  Opinion  of  Jus-  759.    And  see  State  v.  Potter,  16  Kan. 

tices,  41  N.  H.  550.  80. 

New    Mexico.  —  Territory  v.   Ortiz,  8.  Lewis  v.  Garrett,  5  How.  (Miss.) 

(N.  Mex.  1895)  42  Pac.  Rep.  87.  434;    Eysaman   v.  Small,   (N.  Y.   Su- 

New  York.  —  CancemI  v.  People,  18  preme  Ct.)  15  N.  Y.  Supp.  288. 

N.  Y.  128.  WaiTor  by  Implieation   Generally.  — 

Ohio.  —  Work  v.  State,  2  Ohio  St.  Constitutional  provisions  allowing  the 

296;  Williams  v.  Stale.  12  Ohio  St.  622.  right  of  waiver  in  civil  causes  in  the 

CNmient  that  Baeord  Should  Show  Trial  manner  prescribed  by  law  will  not  pre- 

by    Twelve    Jurors.  —  In    Cancemi    v.  elude    courts     from    holding    parties 
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favored,  especially  where  the  liberty  of  the  citizen  is  at  stake.* 

c.  Statutory  Modes.  —  Where  the  modes  of  waiver  are  pre- 
scribed by  statute,  they  will  usually  be  treated  as  exclusive  of  all 
other  methods  of  dispensing  with  a  jury,  and  before  it  will  be  con- 
cluded that  the  right  to  a  jury  has  been  lost  it  must  appear  that 
the  mode  upon  which  the  waiver  is  predicated  was  one  authorized 
by  the  legislature.* 

to    have     waived,    by    their   conduct  Where  Silenoe  Cannot  Be  OoBitmed  as  a 

or  silence,  the   right  to  a  jury  trial.  Waiver  of  the  right,  the  failure  to  ap- 

although  the  case  is  not  provided  for  ply  for  a  jury  at  the  time  the  probate 

by  statute.     Baird  v.  New  York,  74  N.  of  a  will  is  contested  will  not  amount 

Y.   386;  Greason  v.  Keteltas,  17  N.  Y.  to  an  implied  waiver  of  the  right,  nor 

491;  Barlow  V.  Scott,  24  N.  Y.  40;  West  authorize    the  court  to  refuse  a  jury 

Point  Iron  Co.  v,  Reymert,  45  N.  Y.  when    it  is    demanded    at    the    trial. 

705.  Stedham  v.  Stedham,  32  Ala.  525. 

Inrtanoea.  —  A  stipulation    that  the  FkUtiro  of  Aoenied  to  Demand  Jury.  — 

fees  of  a  stenographer  on  a  reference  Where,  by  statute,  it  is  provided  that 

be  taxed  as  costs  will  be  taken  as  a  the  right  of  trial  by  jury  shall  remain, 

submission    to    the    court    as    to    the  but  shall  be  deemed  to  be  waived  in 

amount  which  should  be  allowed,  and  all  civil  cases  unless  demanded  by  one 

as  an  implied  waiver  of  a  jury.     Trail  of  the  parties  in  such  a  manner  as  may 

z/.  Somerville,  22  Mo.  App.  i.  be  prescribed  by  law,  an  implication  of 

Where  it  is  prescribed  by  statute  that  waiver  in  a  criminal  proceeding  is  not 

the  damages  in  an  injunction  suit  shall  authorized  by  the  silence  of  the  defend- 

be   assessed   by   a   referee,  a  plaintiff  ant,  or  by  his  mere  failure  to  demand 

who  procures  an  injunction  and  files  the  jury.     Ward  v.  People,  30  Mich. 

ai    undertaking   therefor  waives    the  116. 

right  to  have  the  damages  occasioned  2.  California,  —  Biggs   v,   Lloyd,  70 

by  the  injunction  assessed  by  a  jury.  Cal.  447;  Farwell  v,  Murray,  104  Cal. 

Russell  V,  Elliott,  2  Cal.  245.  464. 

In     Columbia     Bank    v,     Okely,   4  Indiana.  —  Shaw  v.  Kent,  11  Ind.  80. 

Wheat.  (U.  S.)  235,  there  was  held  to  New      York,  —  People     v.     Green, 

be  an  implied  waiver  of  a  right  to  a  (Supreme  Ct.)  4  N.  Y.  Crim.  Rep.  442. 

jury  trial  by  making  a  note  negotiable  North  Carolina,  — Chasteen  v.  Mar- 

iat  a  bank  whose  charter  contained  a  tin,  81  N.  Car.  51. 

provision  authorizing  the  collection  of  South  Carolina,  —  Sale  v,  Meggett,  25 

such  debts  by  a  summary  proceeding  S.  Car.  72. 

which  did  not  admit  of  a  jury  trial.  Washington.  —  Meeker  v,  Gilbert,  3 

In    Hiriart  v.  Ballon,  9  Pet.  (U.  S.)  Wash.  Tef.  369. 

156,  wherein  a  summary  judgment  was  But  see  Mackellar  v,  Rogers,  109  N. 

rendered  against  a  surety  in  an  appeal  Y.  468;  Boyd  v,  Boyd,  12  Misc.  Rep. 

bond,  it  was  held  that  the  defendant,  (N.  Y.  C.   PI.)  119,  2  N.  Y,  Ann.  Cas. 

by  becoming  surety  in  a  court  whose  30. 

rules  provided  for  such  summary  judg-  In  the  tJnited  States  Conrts,  in  cases  at 

ment,  had   waived   his  right  to  a  trial  law,  the  practice,  pleadings,  and  modes 

by  jury.  of  proceeding  of  the  state  courts  are 

By  acceptance  of  an  office  under  a  followed  as  nearly  as  practicable,  yet 

law    which    authorizes   removal   from  the  right  to  a  jury  to  try  issues  of  fact 

such  office  by  the  governor,  the  right  can  only  be  waived  in  writing  by  the 

to  a  trial  by  jury  of  questions  in  vol  v-  parties.     Lanning  v,  Lockett.  11  Fed 

ing  the  existence  of  cause  for  removal  Rep.  814.     See  also  U.  S.  v,  Rathbon^ 

is  waived.      State   v.  Wilson  (N.  Car.  2  Paine  (U.  S.)  578. 

1897)  28  S.  E.  Rep.  554.  Under    the    statutes  of  the   United 

1.  Smith     %i.     Polack,     2    Cal.     92;  States,  issues  of  fact  in  civil  cases  may 

Hinchly  v.   Machine,   15  N.  J.  L.  476;  be  tried  and  determined  in  the  Circuit 

Wheelock  v.  Lee,  74  N.  Y.  495.  Court  without  the  intervention  of  the 

Donbtftd    Implieationa.  —  The  waiver  jury  whenever  the  parties  or  their  at- 

of  a  right  to  trial  by  jury  should  not  be  torneys  of  record  file  a  stipulation  in 

predicated    on    doubtful  implications,  writing  with  the  clerk,  waiving  a  jury 

Stedham  v,  Stedham,  33  AUu  525.  (13  Sue  at  L.  501).     Hearn  v.  New 
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d.  Nonappearance  at  Trial.  —  In  most  of  the  states,  and 
usually  by  statute,  the  default  or  nonappearance  of  the  party  at 

the  time  the  cause  is  called  for  trial  will  authorize  the  court  to 
proceed  without  the  intervention  of  a  jury,*  unless  the  right  to 

have  a  jury  pass  on  the  facts  is  a  strict  matter  of  right,  or  there 
exist  statutory  requirements  of  an  express  waiver.* 

England  Mut.  Marine  Ins.  Co.,  3  Cliff,  damages  by  the  court  unless  a  jury  is 

(U.  S.)  320.  demanded  by  the  party  not  in  default. 

The  act  applies  to  the  Circuit  Courts  where  the  plaintiff  dismisses  his  action 

only,   and  not  to  the  District  Courts,  after  the  delivery  of  the  property  to 

Blair  v.  Allen.  3  Dill.  (U.  S.)  loi.  him,  and  at  the  next  term  the  defend- 

Acts  Authoriiung  the  Waiver  of  a  Trial  ant  moves  to  reinstate  the  cause  for  the 
by  Jury  must  be  complied  with  with  purpose  of  assessing  his  damages, 
reasonable  strictness.  Flanders  v,  there  is  no  error  in  refusing  the  de- 
Tweed,  ^  Wall.  (U.  S.)  425.  mand  of  the  plaintiff  for  a  jury  trial. 

1.  California, — Doll    v.    Feller,    16  Wilkins  v.  Treynor,  i4lowa  391. 

Cal.  432;   Waltharo  v.  Carson,  10  Cal.  2.  Absence  from  Courtroom  where  Jury 

178.  If  Matter  of  Bight. —  Where  a  party  is 

Colorado.  —  Leahy  z'.  Dunlap,  6  Colo,  entitled  to  a  jury  trial  as  a  matter  of 

552.  right,  the  mere  absence  from  the  court- 

Indiana.  —  Willetst^.  Ridgway,  9  Ind.  room  of  himself  or  his  attorney  when 

367.  the  case  is  reached  and  called  for  trial 

Kansas.  —  Green  v.  Bulkley,  23  Kan.  will  not  of  itself  constitute  a  waiver  of 

130;    Weems    v.    McDavitt,    49    Kan.  the  right  to  trial  by  jury.    Jones  v. 

260.  Hamby,  (Tex.  Civ.  App.  1895)  29  S.  W. 

Missouri.  —  Jones  v.  St.  Joseph  F.  &  Rep.  75. 
M.  Ins.  Co.,  55  Mo.  342,  distinguishing  Absenoe  of  Defendant  Who  Has  Demanded 
Benton  v.   Lindell,    10  Mo.   557,   and  and  Paid  for  Jury.  —  A  defendant  who 
Pratte  v.  Corl,  9  Mo.   164,  which  were  has  properly  demanded  a  jury  in  a  jus- 
decided  under  an  early  statute.  tice's  court  and  who  has  paid  the  fees 

New     York.  —  Manny  v.   Dobie,     3  therefor  is  entitled  to  it,  although  he 

Cai.  (N.  Y.)  219:  Kilpatrick  z^.  Carr,  3  leaves  the  courtroom,  and  absents  him- 

Abb.  Pr.  (N.  Y.  C.  PI.)  117;    Helmick  self  therefrom,  and    from   subsequent 

V.  Churchill,  92  Hun  (N.  Y.)  524.  proceedings    in    the    case.     Boatz    v. 

Discharge  of  Veniremen  on  Vonappear-  Berg,  51  Mich.  8. 

anoo  of  I^endant.  —  Though  a  venire  Entry  of  Judgment  Kil  Dicit.  —  If  the 

should  not  issue  before  the  appearance  defendant  does  not  appear  after  issue 

of  the  defendant,  if  he  fails  to  appear  joined  when  the  case  is  called,  a  jury 

the  justice  may  dismiss  the  jurors  com-  should  be  impaneled  to  try  the  issues 

ing  under  the  venire  and  try  the  cause  and  assess  the  damages,  and  it  is  erro- 

himself.     Wills  v.  M'Dole,  5  N.  J.  L.  neous    to    enter    judgment    nil   dicit. 

577.  Taylor  v.  McLoughlin,  2  Colo.  375. 

Tmmffldent  Plea  as  a  Failure  to  Appear.  Placing  Cause  on  Equity  Calendar.  —  In 
—  The  appearance  of  a  party  who  in-  Sweeney  v.  Stanford,  60  Cal.  362,  it  ap- 
terposes  an  insufficient  plea  and  fails  peared  that  when  the  calendar  was 
to  plead  further  is  not  such  a  failure  to  called  the  plaintiff's  attorney  stated 
appear,  within  a  statutory  provision  that  a  jury  trial  was  waived,  where- 
that  a  jury  may  be  waived  by  such  a  upon  the  cause  was  placed  on  the 
failure,  as  will  authorize  a  judgment  equity  calendar  for  trial,  and  thereafter 
in  the  case  where  the  intervention  of  a  judgment  was  rendered  for  the  plain- 
jury  is  proper.  Burgess  v.  Jacobs,  14  tiff  in  the  absence  of  the  defendant  and 
B.  Mon.  (Ky.)  415.  his  attorney,  neither  of  whom  had  any 

Defanlt  of  Plaintiff  in  Beplevin  —  Iowa  knowledge  that  the  cause  was  on  such 

Statute.  —  Under    statutory  provisions  calendar.     It  was  held  that  the  failure 

giving  the  plaintiff  in  an  action  of  re>  of  the  defendant  to  appear  when  the 

plevin  the  right  to  dismiss  his  action  cause  was  called  on  the  equity  calendar 

without  depriving  the  defendant  of  his  did  not  operate  as  a  waiver  of  a  jury 

right   to  have  his  damages  assessed,  trial,  for  the  reason  that  the  cause  was 

and  providing  for  the  assessment  of  improperly  on  such  calendar. 
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e.  Failure  TO  Claim  Jury  —  Submission  toCourt.  —  As 

before  intimated,  the  intention  to  abandon  the  right  to  a  jury 
trial  should  be  indicated  by  some  affirmative  act,  and  where  the 

right  is  not  absolute,  so  that  a  jury  trial  is  an  incident  of  the 

action  without  the  requirement  of  a  demand,  by  failing  to  claim 

it,  and  by  entering  upon  a  trial  by  the  court  without  objection, 
the  right  will  be  treated  as  if  it  had  been  specifically  waived.* 

Btatatory     Xaqniromont     of    Ixpiow  Tex<is,  —  Langbein  v.  State,  37  Tex. 

WaiTor.  —  In  Slocum  v.  Swan,  4  Ohio  162;  Connellee  v,  Drake,  (Tex.    App. 

St.   161,  which  was  an  action  in  eject-  1890)  16  S.  W.  Rep.  175. 

ment,  a  plea  of  not  guilty  was  inter-  Washington,  —  Keane  v.   Brygger,  3 

posed,    and     the    plaintiff    failing    to  Wash.  338. 

appear  when  the  cause  was  reached,  Wisconsin.  —  State  v,  Clark,  67  Wis. 

the  court  rendered  judgment  without  a  229;  Leonard  v.  Rogan,  20  Wis.  540. 

jury,  and  it  was  held  that  in  view  of  a  United  States,  —  Kearney  v.  Case,  12 

statute    authorizing  the  court  to  act  Wall.  (U.  S.)  284;  Mayhew  v.  Thatcher, 

without  a  jury   in  such  a  case  only  6  Wheat.  (U.  S.)  129;  Bond  v.  Brown, 

when  the  parties  waived  the  interven-  12  How.  (U.  S.)  254. 

tion  of  the  jury,  etc.,  the  court  had  no  ▲  Garnishee  Who  Exoepts  to  a  Bnle  to 

power  to  try  the  case.  Gnm  His  Answers,  on  the  ground  that  he 

1,  Alabama,  —  Cawthorn  v.  State,  63  is  entitled  to  a  jury,  and  does  not  pray 

Ala.  157.  for    one,    waives    his    right    thereto. 

California.  —  Pfisier  v,   Dascey,    65  Foulhouze  v.  Gaines,  26  La.  Ann.  86. 

Cal.  403;    Boston  Tunnel  Co.  v,  Mc-  The  Right  to  a  Jury  Trial  in  a  Justioe's 

Kenzie,  67  Cai.485;  Smith  v.  Brannan,  Court  maybe  lost  by  moving  the  dis- 

13  Cal.  107;    Baker  v.  Joseph,  16  Cal.  charge  of  an  attachment,  where  the  de- 

173.  termination  of  the  motion  is  concl  usive. 

Illinois.  —  Heacock  v.    Hosmer,  109  Strauss  v.  Cooch.  47  Ohio  St.  115. 

III.  245;  Jensen  v.  Fricke,  133  III.  171;  Statement  of  Konezistence  of  Question 

Belford  v.  Beatty,  145  111.  414.  ftnr  Jury.  — Though  the  issues  involved 

Indiana.  —  Madison,  etc.,  R.  Co.  v.  gave    the    right    to  a  jury  trial,   yet 

Whiteneck,  8  Ind.  217;  Sheets  v.  Bray,  when,  at  the  time  of  the  demand,  **  it 

125  Ind.  33;  Crim  v.  Fleming,  123  Ind.  was  stated  in  open  court  that  the  only 

438.  matters  in  issue  were  priorities  of  the 

loTva.  — State  v.  Craig,  58  Iowa  238;  different  alleged  liens,"  there  was  held 

State  V.  Ill,  74  Iowa  441.  to  be   no  error  in  refusing  a  trial  by 

Ijtuisiana.  —  Le   Blanc  v.  Johns,  4  jury.     Wiscomb  v.  Cubberly,  51  Kan. 

Martin   N.   S.   (La.)  635;     Wallace  v,  580. 

Smith,  8  La.  Ann.  374.  Belianoe  on  Demand  by  AdTone  Party. 

Massachusetts,  —  Walcott  v,    O'Con-  —  By   waiting  until   the   day   set  for 

nor,  163  Mass.  21.  trial  the  accused  waives  his  right  to  de- 

Michifran.  —  People    v.    Judge,     41  mand  a  special  jury,  and  he  cannot  be 

Mich.  31;  Van   Sickle  v.   Rellogg,  19  said    to    have  relied  on   the  demand 

Mich.  49.  made  by  the  state  where  the  record 

Minnesota.  —  Banning  v.  Hall,  (Minn,  shows  that  he  repudiated  that  demand 

1897)  72  N.  W.  Rep.  817.  from  its  inception.     Bond  v.  State,  23 

Missouri.  —  Brown    v.    Home    Sav.  Ohio  St.  349. 

Bank,  5  Mo.  App.  i.  Veoessity  of  AArmatiye  Act  to  Show 

New  York.  —  West  Point  Iron  Co.  v.  Right  Vot  Waived.  —  Where  a  statute 

Reymert,  45  N.  Y.  703;    Blanchard  v,  respecting  a  special   court  treats  the 

Richly,  7  Johns.  (N.  Y.)  198;  Dayhash  right  to  trial  by  jury  in  civil  cases  as 

V.    Enos,    5    N.    Y.   531;    Greason  v,  waived  unless  demanded,  an  affirma- 

Keteltas  17  N.  Y.  491.  tive  act  by  the  party  desiring  a  jury  is 

Ohio.  —  Ellithorpe  v.  Buck,  17  Ohio  necessary  to  entitle  him  to  it.     Sutton 

St.  72;  Latimer  v,  Motter,  26  Ohio  St.  v.  Gunn,  86  Ga.  652. 

480;  Bonewitz  v.  Bonewitz,  50  Ohio  St.  Thus,  where  a  cause  may  be  tried  by 

373;  Longstreth,  etc.,  Mfg.  Co.  v,  Hal-  a  special  court  without  a  jury,  if  the 

sey,  4  Ohio  Cir.  Ct.  Rep.  307.  contract  declared  upon  is  unconditional 

South  Carolina, — Aultman  v,  Salinas,  and  in  writing,  and  to  procure  a  jury 

44  S.  Car.  299.  a  demand  must  be  made  therefor,  a 
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/.  Consent  —  (i)  Generally, —  Whether  the  right  to  a  jury 

trial  be  absolute  or  not,  it  may  be  waived  by  the  consent*  of 
both  parties  to  a  civil  action  or  proceeding.* 

(2)  Stipulation  in  Writing.  —  It  is  sometimes  required  by  stat- 
ute, and  it  is  undoubtedly  the  better  practice,  that  a  formal  con- 
sent or  stipulation  in  writing,  clearly  showing  the  intention  to 
waive  a  jury,  should  be  entered  into  and  filed.' 

judgment  may   be  rendered    without  jury  of  the  issues  in  an  action  wherein 

a    jury    in    attachment    proceedings,  there  has  been  a  civil  arrest  does  not 

although  the  foundation  of  the  attach-  lose  or   waive    his    right    merely    by 

ment  was  a  conditional  obligation,  and  agreeing  that  his  suit  may  be  consoli- 

there  was  no  appearance,  plea,  or  de-  dated  with  a  habeas  corpus  proceeding, 

mand  for  a  jury  trial.     Sutton  v,  Gunn,  and  that  the  two  cases  may  be  tried 

86  Ga.  652.  together.     Orr  v.  Miller,  98  Ind.  436. 

Bnhmiiiloii  of  All  Issuos  uWaiTorof  1.  Stein    v.    Jackson,    31    Ala.    24; 

Jury  Trial  ofFartiealar  Isfnes.-^  By  pro-  Kreuchi  v,  Dehler,  50  111.  176;  Ward  v, 

ceedlng  without  objection  to  a  trial  by  People,  30  Mich.  116;  Hosford  v.  Car- 

the  court  of  the  whole  case,  the  right  ter,  10  Abb.  Pr.  (N.  Y.  C.  PI.)  452;  Sut- 

to  a  trial  by  a  jury  of  any  of  the  issues  ton  v.  McConnell,  46  Wis.  269. 

presented  by  the  pleadings  is  waived.  Consont  to  Proonro  Trial  in  Anothor 

Lewis  V.  Mott,  36  N.  Y.  395.  Jurisdietioii.  —  The  right  to  a  jury  trial 

Irregn^darity  in  Placing  Canso  on  Calon-  may  be  waived  by  an  agreement  on 
dar.  — Where  the  defendant  appears  at  the  part  of  the  defendant  that  a  case 
the  time  the  case  is  called,  waives  a  peremptorily  set  for  trial  shall  be  trans- 
jury,  and  submits  to  a  trial  without  ferred  to  another  department  of  the 
objection,  he  waives  any  irregularity,  court,  there  to  proceed  without  the  in- 
if  any  occur,  in  placing  the  cause  on  the  tervention  of  a  jury,  thus  enabling  ihe 
calendar  for  trial  by  the  court.  Jensen  defendant  to  secure  a  delay  in  the 
V.  Fricke,  133  111.  171;  Belu)rd  v.  trial.  Hawes  s/.  Clark,  84  Cal.  272. 
Beatty,  145  III.  414.  Coniont   of   Connsel  —  KLrtake.  —  A 

Caio  Improperly  Doe]cotod  —  Failnro  to  party  who,  through  his   counsel,  has 

OlQOGt  in  Time.  —  In  Walcott  v.  O'Con-  assented  to  a  trial  without  a  jury  can- 

nor,  163  Mass.  21,  it  appeared  that  the  not  afterwards  avoid  this  by  showing 

defendant  had  claimed  a  trial  by  jury,  that  his  counsel  made  a  mistake  about 

but  by  a  mistake  the  clerk  had  placed  a  fact  relating  to  his  own  conduct  in 

the  case  upon  the '*  jury  waived  list."  the  case  which  due  diligence   on   his 

and  thereafter  the  counsel  was  unable  part  would  have  corrected.     Walcott  v, 

to  find  the  notice  given  to  the  clerk.  O'Connor,  163  Mass.  21. 

After  proceeding  to  a  trial  by  the  court,  Hoeoisity  of  Spooial  Authority.  —  The 

but  before  the  formal  making  and  entry  consent  to  waive  a  jury  trial  may  be 

of  its  finding,  the  claim  for  a  new  trial  made     by    counsel     without    special 

was  observed  on  the  files  and  the  at-  authority.    Stevenson  v.  Felton,  99  N. 

tention  of  counsel  called  to  it,  and  it  Car.  58. 

was  held  that  the  refusal  of  the  court  8.  Warfield  v.  Hamlet,  28  La.  Ann. 

to  transfer  the  case  to  the  jury  list  was  815;  Gregory  v,  Lincoln,  13  Neb.  352; 

itot  erroneous,  since  the  defendant  had  Boslow  v,  Shenberger,  (Neb.   1897)  7; 

made  no  objection  to  proceeding  with  N.  W.  Rep.  1012. 

the  trial  up  to  that  time.  The  Ooxuent  of  Both  Parties  Alone  Can 

Action    for    Bpooiiie     Porfonmanoe.  —  Waive  a  Jury  awarded  at  the  instance 

Where,  in  an  action  for  a  strict  specific  of  either,  or  by  the  court  propHo  motu. 

performance  of  a  covenant  to  renew  a  Livaudais  v.   Spear,   10  La.  Ann.  24; 

lease  or  for    damages,  the  complaint  Mills  v.  Noles,  i  Ohio  534;    Lewis  v. 

made  a  case  for  damages  and  not  for  Klotz,  39  La.  Ann.  259. 

specific  performance,  and  without  ob-  A  Bnbmission  by  Both  Parties  of  the  Case 

jection  the  trial  was  had  before  the  to  the  Court  upon  a  statement  of  admit- 

court  without  a  jury,  it  was  held  to  be  ted  facts  will  dispense  with  the  jury, 

a  waiver  of  the  right  to  a  trial  by  jury.  St.  Charles  v,  Hackman,  133  Mo.  634. 

Greason  v,  Keteltas,  17  N.  Y.  491.  8.  Chapline  v.   Robertson,   44  Ark. 

Consolidation  of  Actions. — One  hav-  202.    See  in  general  article  Stipula- 

ing  a  constitutional  right  to  a  trial  by  tions. 
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(3)  In  Open  Court,  —  It  may  also  be  sufficient  to  dispense  with 
a  jury  by  oral  agreement  in  open  court.* 

(4)  Entry  of  Record,  —  In  case  of  either  written  stipulation  or 
waiver  in  open  court  the  fact  of  the  waiver  should  be  duly  made 
to  appear  by  a  sufficient  entry  on  the  record.* 

Suffldenoy  of  Sooord  —  Pormal  Waiver  by  written  stipulation,      Henderson's 

in    Writing;— A     statement    in    the  Distilled  Spirits,  14  Wall.  (U.  S.)  44. 

record  that  "  the  parties  submitted  the  1.  Gregory  v.  Lincoln,  13  Neb.  352; 

cause  to  the  court  for  trial  without  a  Boslow  v.  Shenberger,  (Neb.  1897)  71 

jury  "   does  not    show  a    substantial  N.  W.  Rep.  1012;  Chase  v.  Chase,  (Su- 

compliance   with  a  statutory  require-  preme  Ct.)  19  N.  Y.  Supp.  268. 

ment  that  a  jury  trial  may  be  waived  Snfflcionoy  of  Inquiry  by  Conrt.  —  In 

only   by    the    execution   of  a    formal  People  v.  Weeks,  99  Mich.  86,  on  in- 

waiver  in  writing.     Swan  v.  Mulherin,  quiry  by  the  court  as  to  whether  he 

67  111.  App.  77.  wanted  a  jury,  the  defendant,  by  his 

The  Dlinois  Act  of  June  17,  1893,  en-  attorney;  answered  that  the  court  could 

titled  "  An  act  to  provide  a  trial  by  jury  do  as  it  chose  about  a  jury,  as  he,  the 

in  all  cases  where  a  judgment  may  be  accused,  would  put  in  no  defense,  and 

satisfied  by  imprisonment/*  and  provid-  on  a  like  inquiry  of  the  prosecuting  at- 

ing  that "  no  person  shall  be  imprisoned  torney,  the  latter  answered  that  he  did 

for  nonpayment  of  a  fine  or  a  judgment  not  wish  a  jury.     It  was  held  that  a 

in   any  civil,  criminal,  ^tMJxi-criminal,  jury  was  waived. 

or  qui  tarn  action,  except  upon  convic-  8.  Chapline    v,  Robertson.  44  Ark. 

tion  by  jury.     Provided,  that  the  de-  202. 

fendant  *  *  *  in  any  such  action  Power  of  Attorney  to  Consont.  —  Under 
may  waive  a  jury  trial  by  executing  a  a  statute  providing  that  a  jury  may  be 
formal  waiver  in  writing,"  etc.,  and  waived  by  oral  consent  in  open  court 
that  when  such  waiver  is  made  im-  entered  on  the  record,  there  may  be  a 
prisonment  may  follow  judgment  of  waiver  by  consent  of  the  attorney  in 
the  court  without  conviction  by  a  jury,  the  manner  prescribed.  Whitestown 
is  not  applicable  to  the  trial  of  an  in-  Milling  Co.  v,  Zahn,  9  Ind.  App.  270. 
dictment  for  assault  with  intent  to  kill  The  statute  is  satisfied  by  an  agree- 
wherein  on  conviction  no  fine  was  in-  ment  by  the  attorneys  entered  into  the 
fiicted  nor  money  judgment  rendered,  day  before  the  calling  of  the  case  in 
Sloncen  v.  People,  58  111.  App.  315.  open    court,   and    entered   of    record. 

"  Put!  Himself  npon  the  Conntry." — A  Whitestown   Milling  Co.   v,   Zahn,    9 

paper  reading:  **  The  defendant,  H.  L.,  Ind.  App.  270. 

being  in  open  court,  waives  arraign-  Bofflcienoy  of  Seeord  —  Entry.  —  Any 

ment  and  a  trial  by  jury,  pleads  not  agreement  of  parties  which  is  entered 

guilty,  and  puts  himself  upon  the  coun-  of  record,  by  which  they  consent  to  any 

/ry,"  is  not  vitiated  as  a  waiver  be-  disposition  of  the  cause  plainly  incon- 

cause,  through  inadvertence,  the  words  sistent  with  its  submission  for  trial  by 

italicized  appear   therein.      Logan    v,  jury,  would  constitute  a  waiver  of  the 

State,  86  Ga.  266.  right.     Goodwin  v,  Hedrick,  24   Ind. 

Keeestity  of  Written  Waiver.  —  In  121. 
Ohio^  on  a  prosecution  before  a  magis-  Appearance  and  Sahmisaion  of  Caue  to 
trate  for  cruelty  to  animals,  under  Conrt.  —  An  entry  of  judgment  showing 
Rev.  Stat.  Ohio,  §  3178a,  the  waiver  of  a  that  the  parties  "appeared  and  sub- 
jury  need  not  be  in  writing,  section  mitted  the  case  for  trial  to  the  court " 
7147,  requiring  a  written  waiver  on  the  sufficiently  shows  that  a  jury  trial  was 
charge  of  misdemeanor,  being  inap-  waived.  Bruner  v,  Marcum,  50  Mo. 
plicable.  Martindale  v.  State,  2  Ohio  405. 
Cir.  Ct.  Rep.  2.  A  recital  in  the  judgm^^nt  of  the  ap- 

Validity  of  Written  Waiver  Kot  lie-  pearance  of  the  defendant,   and   that 

quired  by  Statute.  —  By  entering  into  a  "  neither  party  requiring  a  jury,  the 

stipulation  waiving  a  jury,  and  by  sub-  cause  is  submitted  to  the  court,"  is  a 

mission  to  the  court  upon  an  agreed  sufficient  entry  of  consent  within  a  stat- 

statement  of  facts,  parties  waive  a  trial  ute  providing  that  a  jury  may  be  waived 

by  jury,  even  though  there  may  be  no  by  consent  in  person  or  by  attorney, 

legislative  provision  for  waiving  a  jury  filed  with  the  clerk  or  by  oral  consent 
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(5)  In  United  States  Circuit  Courts,  —  In  the  Circuit  Courts  of 
the  United  States  the  question  of  waiver  is  regulated  by  statute, 
and  it  is  provided  that  in  civil  cases  a  jury  trial  of  issues  of  fact 
may  be  waived  by  the  parties  or  their  attorneys  of  record  by 
filing  with  the  clerk  a  stipulation  in  writing  to  that  effect.* 

g.  Reference  of  Cause.  —  The  right  to  jury  trial  may  also 
be  waived  by  consenting  to  the  trial  of  the  issues  involved  by  a 
referee,  auditor,  or  other  like  officer,*  by  the  failure  to  object  to 

in  court,  and  entered  on  the  minutes.  *  *  *  if  this  is  not  done  the  parties 
Tower  v.  Moore,  53  Mo.  118,  distin'  consenting  to  waive  a  jury  stand  as 
guishing  Vaughn  v.  Scade,  30  Mo.  600,  they  did  before  the  statute,  concluded 
and  Brown  v.  Hannibal,  etc.,  R.  Co.,  by  the  judgment  of  the  court  on  all 
37  Mo.  298,  wherein  there  was  no  matters  submitted  to  it." 
waiver  apparent  of  record.  Absenoe  of  Counsel.  —  An'  issue  of  fact 
Fresiimptioii  from  BUence  of  Saoord.  —  in  a  case  at  law  cannot  be  determined 
Where,  by  statute,  the  "  defendant  and  by  the  court  in  the  absence  of  the  de- 
prosecuting  attorney,  with  the  consent  fendant's  counsel,  and  without  any 
of  the  court,  may  submit  the  trial  of  written  agreement  to  waive  a  jury 
misdemeanors  to  the  court,"  there  is  trial.  Morgan  v.  Gay,  19  Wall.  (U.  S.) 
no  necessity  Ihat  the  submission  be  en-  81. 

tered  on  the  minutes,  or  that  it  shall  in  SnffideiicyofStipiilatlon  —  Instances. — 

any  manner  become  a  matter  of  record,  A  recital  that  **  both  parties  in  open 

since  from  the  silence  of  the  record  it  court  having  waived  a  jury  and  agreed 

will  be  presumed  that  the  court  pro-  to  trial  before  the  court,"  etc.,  does 

cceded  regularly.     State  v.  Larger,  45  not  show  compliance  with  the  section. 

Mo.  510.  Rush  V,  Newman,  58  Fed.  Rep.  158, 

Entry  Knno  Pro  Tnnc.  —  Where  the  A  Stipolation  in  Writing  Signed  by  the 

original  entry  showed  a  submission  by  Attorneys  of  the  respective  parties,  sub- 

boih   parties  to  a   trial  by  the  court,  mitting  the  case  to  the  jury  for  trial  on 

there  was  no  error  in  making  a  nunc  the  agreed  facts,  is  a  sufficient  waiver 

pro  tunc  entry   showing  in   so    many  within  the  requirements  of  the  section, 

words    that    a    jury    trial    had    been  Wayne  County  v,  Kennicott,  103   U.  S. 

waived,  since  the  original  would  bear  554. 

no  other  construe  ion.  Bruner  v.  Mar-  A  Stipulation  that  a  Cause  Be  Tried  by 
cum,  50  Mo.  405.  the  Conrt  is  equivalent  to  an  agreement 
1.  Rev.  Stat.  U.  S.,  §  649.  to  waive  the  jury.  Bamberger  v, 
Eifect  of  Act  of  March  8, 1876.  —  The  Terry,  103  U.  S.  40. 
right  to  waive  a  jury  trial  by  stipula-  8.  Rivas  v.  Summers,  33  Fla.  539; 
tion  under  section  649  of  the  Revised  Hewitt  v.  Egbert,  34  Ind.  485:  Hatch 
Statutes  of  the  United  States  was  not  v.  Watkins,  i  Martin  N.  S.  (La.)  154; 
repealed  by  the  third  section  under  the  Lee  v,  Tillotson,  24  Wend.  (N.  Y.)  337; 
Act  of  March  3,  1875,  respecting  the  Green  v.  Castlebury,  70  N.  Car.  20; 
jurisdiction  of  the  Circuit  Courts  to  State  v.  Brown,  70  N.  Car.  27;  State 
regulate  the  removal  of  causes  from  v.  Roseman,  70  N.  Car.  34;  Atkinson  v, 
said  courts  and  for  other  purposes.  Whitehead,  77  N.  Car.  418;  Overby  », 
Phillips  V.  Moore,  100  U.  S.  208.  Fayetteville  Bldg.,  etc.,  Assoc,  81  N. 
Kecessity  of  Written  Stipulation. —  In  Car.  56;  Grant  v,  Reese,  82  N.  Car.  72; 
Kearney  v.  Case,  12  Wall.  (U.  S.)  275,  Carr  v.  Askew,  94  N.  Car.  194;  Grant 
Mr.  Justice  Miller  said:  **  We  cannot  v.  Hughes,  96  N.  Car.  177;  Nissen  v. 
believe  that  Congress  intended  to  say  Genesee  Gold  Min.  Co.,  104  N.  Car. 
that  the  parties  shall  not,  as  heretofore,  309;  Rhodes  v.  Russell,  32  S.  Car.  585. 
submit  their  cases  to  the  court  unless  Power  to  Secall  Consent.  —  A  party  at 
they  do  so  by  a  written  stipulation,  but  whose  request  an  order  of  reference  Is 
that  it  was  the  intention  to  enact  that  made  waives  the  right  to  trial  by  jury, 
if  parties  who  consent  to  waive  a  jury  which  he  cannot  recall  except  by  con- 
desire  to  secure  the  right  to  a  review  sent.  Collins  v.  Young,  118  N.  Car. 
in  the  Supreme  Court  of  any  question  265. 

of  law  arising  in  the  trial,  they  must  Consent  After  Denial  of  Jury  TriaL  — 

first     file     their    written    stipulation.  Where  objection  to  a  reference  and  a 
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an  order  for  that  mode  of  trial,*  or  by  submitting  without  objec- 
tion to  the  jurisdiction  of  the  referee.* 

A.  Compulsory  Reference  —  North  Carolina.—  In  North 

Carolina  the  right  to  a  jury  trial  of  the  issues  of  fact  arising  on 
the  pleadings  is  not  lost  by  a  compulsory  reference,  but  may  be 
waived  by  the  failure  to  claim  it  properly  on  the  coming  in  of 
the  report.' 

I.  Legal  and  Equitable  Issues  Involved— (i)  Joinder  of 

Legal  and  Equitable  Issues, —  If  causes  of  action  triable  by  the 
court  and  causes  of  action  triable  by  a  jury  are  joined,  the  joinder 
will  not  of  itself  deprive  the  parties  so  entitled  to  a  determination 
by  a  jury  of  facts  proper  for  their  consideration.* 

demand  for  a  jury  trial  has  been  over-  8.  Averill  Coal,  etc.,  Co.  v,  Verner, 

ruled,  but  tbe  party  subsequently  con-  22  Ohio  St.  372. 

sents  to  tbe  appointment  of  a  referee,  S.  North  Carolina  Code  Civ.  Pro., 

there  is  an  abandonment  of  the  former  g  245. 

objection  and  demand,  and  a  waiver  Damaiid  Most  Ba  Speoifle,  —  A  party 
of  the  right  to  a  jury  trial.  Smith  v.  who  has  duly  objected  to  a  compulsory 
Burlingham,  44  Kan.  487.  reference  may  waive  his  rigiit  to  a 
Coasent  to  Befer«ace  as  Condition  of  jury  trial  by  failing  to  assert  it  defi- 
Loave  to  Amond Pleading.  —  Where  leave  nitely  and  specifically,  and  in  each  ex- 
to  amend  his  answer  was  granted  upon  ception  to  the  report  of  the  referee, 
condition  that  the  defendant  stipulate  Keystone  Driller  Co.  v.  Worth,  117  N. 
to  try  the  action  before  a  referee,  it  Car.  515,  r^a^r«^</ in  Keystone  Driller 
was  held  that  a  subsequent  stipulation  Co.  v.  Worth,  118  N.  Car.  746;  Yelvcr 
by  the  defendant  for  the  appointment  ton  v,  Coley,  loi  N.  Car.  248. 
of  the  referee  was  a  waiver  of  any  An  entry  on  the  record,  "  exceptions 
right  which  he  might  have  had  to  de-  to  the  report  *  *  *  to  be  passed  on 
mand  a  jury  trial.  Deering  v.  McCar-  by  the  court  as  of  this  term,*'  followed 
thy,  36  Minn.  302.  by  the  judgment  of  the  court,  is  con- 
Bight  to  Jury  Trial  on  Ezoeptiona  to  elusive  that  a  jury  trial  has  been 
Referee's  Beport.  —  It  is  doubtful  waived.  Maxwell  v.  Maxwell,  70  N. 
whether  the  court  has  power  to  allow  Car.  267. 

parties  to  agree  that  a  trial  by  jury  4.  Bradley  v,  Aldrich,  40  N.  Y.  s^; 
may  be  had  on  exceptions  to  a  referee's  Wheelock  v.  Lee,  74  N.  Y.  495 ;  Stevens 
report  when  the  reference  is  by  consent,  w.  New  York,  84  N.  Y.  305. 
Harris  v,  Shaffer,  92  N.  Car.  30.  KeoMsity  of  Detennining  Bzistonoo  of 
1.  Averill  Coal,  etc.,  Co.  v,  Verner,  Bqnitable  Bights.-*  If  the  action  is  in 
22  Ohio  St.  372.  its  nature  one  triable  by  jury,  the  right 
Failure  to  Ol^eot  to  Order  of  Boferonoo.  to  such  trial  will  not  be  defeated  be- 
—  Where  the  parties  were  in  court  at  cause,  in  order  to  accomplish  the  main 
the  time  an  order  referring  the  case  object  of  the  action,  it  becomes  neces- 
was  made,  and  the  appellant  was  re-  sary  to  determine  issues  as  to  the  ex- 
quired  to  furnish  a  bill  of  particulars  istence  of  equitable  rights.  Yager  v. 
of  the  items  of  account  claimed  in  the  Exchange  Nat.  Bank,  (Neb.  1897)  73 
answer,  and  no  objection  was  made  by  N.  W.  Rep.  211. 

him  to  the  course  of  the  proceedings,  Withdrawal  of  Waiver.  —  A  party 
it  was  held  that  there  was  an  "  oral  who  has  consented  to  a  trial  by  the 
consent  in  open  court  *'  within  a  stat-  court  cannot  thereafter  insist  upon  a 
ute  providing  that  a  trial  by  jury  might  trial  by  jury  because  the  complaint  de- 
be  waived  by  such  a  consent.  Hauser  mands  equitable  relief  as  to  some  de- 
V.  Roth,  37  Ind.  89.  fendanis  and  a  money  judgment  as  to 
OtjjeoUon  First  Xada  on  AppeaL  ^  Ob-  others,  where  the  former  were  not 
jection  to  the  submission  to  an  auditor  served  with  process  and  no  change  took 
of  issues  which  should  have  been  de-  place  in  the  character  of  the  action,  nor 
cided  by  a  jury  comes  too  late  on  ap-  in  the  issues  to  be  tried.  St.  Paul  Dis- 
peal.  Garrity  v.  Hamburger  Co.,  136  tilling  Co.  v,  Pratt,  45  Minn.  215. 
III.  499.  Bight  to  JMaputo  with  Jnrj  Aftar  flnb- 
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(2)  Demand  of  Equitable  /f^AV/ —  Although  a  plaintiff  entitled 
to  either  legal  or  equitable  relief  may  waive  a  jury  trial  by  bring- 
ing  an  action  of  a  strictly  equitable  character,  the  defendant  does 
not  stand  in  the  same  position  and  cannot  be  deprived  of  his 
right  in  a  proper  case  simply  because  the  plaintiff  has  chosen  to 
ask  for  equitable  instead  of  legal  relief.* 

(3)  Making  Up  Equitable  Issues.  —  The  right  to  a  jury  trial 
may  be  lost  by  allowing  equitable  issues  to  be  made  up  without 
objection.* 

(4)  Interposition  of  Equitable  Defense.  —  The  interposition  of 
an  equitable  defense  will  not  operate  to  defeat  the  right  to  a 
jury  trial.' 

(5)  Noticing  Cause  for  Trial  at  Equity  Term.  —  The  right  to  a 
trial  of  issues  properly  triable  by  a  jury  may  be  waived  by  notic* 
ing  a  cause  for  trial  by  a  judge  sitting  in  equity,*  or  by  failing  to 

minloa  of  Zvldeiioe.  ~  In  proceedings  man,  84  Mo.  610;  Smith  v.  St.  Louis 
under  Rev.  Stat.  U.  S.,  g§  2325,  2326,  Beef  Canning  Co.,  14  Mo.  App.  522. 
to  determine  the  right  of  adverse  claim-  4.  Votioe  by  Both  Parties.  —  where  the 
ants  to  mineral  locations,  where  the  issues  tendered,  though  triable  by  a 
complaint  is  open  to  the  objection  that  jury,  might  be  tried  by  consent  of  the 
it  states  two  causes  of  action,  one  legal  parties  before  a  court,  without  a  jury, 
aqd  one  equitable,  and  the  defendant  and  each  party  notices  the  case  for  trial 
does  not  challenge  the  complaint  by  to  the  court,  the  notice  which  takes  the 
motion  or  otherwise,  but  assents  to  case  there  will  be  deemed  an  unequivo- 
cal ling  a  jury,  and  proceeds  to  trial  as  cal  election  by  both  parties  to  have  the 
in  an  action  at  law,  and  both  parties  case  so  tried.  Mackellar  v.  Rogers,  109 
adduce  their  evidence  on  the  questions  N.  Y.  468. 

of  fact  involved,  it  is  then  too  late  for  FftUure  to  State  Imes.  —  Where  an 

the  plaintiffs  to  move  to  have  the  case  action  triable  by  jury  is  noticed  by 

declared  a  proceeding  in  equity  and  to  both  sides  for  trial  at  the  equity  term 

have  it  decided  as  such  without  the  in-  of  the  court  without  stating  any  issues, 

terventlon  of  a  jury.     Burke  v,   Mc^  the  right  to  a  trial  by  jury  is  waived. 

Donald,  2  Idaho  310.  Collins  v,  Collins,  131  N.  Y.  648,  30  N. 

Tho  Boqriast   to  Sahmit  a  Partioalar  E.  Rep.  863,  affirming  (Supreme  Ct.)  13 

QiMstion  to  a  Jury — t.  ^.,  as  to  whether  N.  Y.  Supp.  28. 

a  deed  was  executed  —  Is  a  waiver  of  Withdrawal  of  Kotico  After  Answering 

the  right  to  a  jury  to  try  the  case  gen-  "  Beady."  —  Where  a  case  on  the  equity 

erally.    Spencer  v,  Robbins,  106  Ind.  calendar  at  a  term  for  which  it  had 

580.  been  noticed  bv   both    parties,    after 

Allowance  of  Legal  and  Denial  of  Xqni-  being  marked    'ready"  and    passed 

table  Belief.  —  Where,  the  plaintiff  hav-  from  day  to  day  was  finally  set  down 

ing  shown  himself  entitled  to  common-  for   trial,   and    on    the    day    set  was 

law  relief,  the  issues  were  sent  to  the  marked  off,  on  the  defendants'  motion. 

Circuit   to   be    tried    by  a   jury,  and  because  of  the  illness  of  their  attorney, 

a  jury  trial  was   there  waived  and  a  it  was  held  that  the  right  to  a  trial  by 

trial  had  by  the  court  without  a  iury,  a  jury  was  waived,  and  that  the  waiver 

complaint  that  the  plaintiff  was  allowed  was  unaffected  by  the  fact  that  after 

nionetary  damages  only  was  held  un-  the  term  the  defendants  withdrew  their 

available.    Phelps   v.   New  York,    6x  notice    of    trial  for  the  equity  term. 

Hun  (N.  Y.)  521.  Boyd  v.  Boyd,  12  Misc.  Rep.  (N.  Y.  C. 

1.  Davison  v.  Associates,  etc.,  71  N.  Pi.)  119,  2  N.  Y.  Ann.  Cas.  30. 

Y.  333.  Xzpreis  Waiver  at  Trial.  —  A  defend- 

S.  Frye  v.  Hill,  14  Wash.  83.  ant  cannot  complain  that  his  ri^ht  of 

S.  Wolff  «^.  Schaeffer,  4  Mo.  App.  367,  trial  by  jury  is  impaired  where  it  ap- 

aMrmedixk  74  Mo.  154:  Carter  v.  Prior,  pears  that  both  parties  noticed  the  case 

79  Mo.  222;  Moline  Plow  Co.  v.  Hart  for  trial  at  an  equity  term  of  the  court, 
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object  to  its  being  there  sent,*  or  by  failing  to  insist  on  or  to 
make  any  effort  to  obtain  a  jury,*  or  by  consenting  that  the  cause 
be  tried  in  that  forum.' 

(6)  Placing  Cause  on  Equity  Calendar  by  Consent.  —  It  has, 
however,  been  held  that  by  consenting  that  a  cause  wherein  the 

and   one  count  of  the  complaint  has  deemed  to  have  waived  a  jury.    Peter- 

e<^uitable     features     properly     triable  son  z/.  Ruhnke,  46  Minn.  115. 

without  a  jury,  and  at  the  opening  of  8.  Love  v.  Bryson,  57  Ark.  589. 

the  trial  the  right  to  a  jury  trial  on  the  Pailnra  to  Insiflt  on  Right  to  Jury.  — 

remaining  count  is  expressly  waived.  Where  the  plaintiff  insisted  that  a  cause 

Collins  V,  Collins,  (Supreme  Ct.)  13  N.  should  be  tried  as  a  proceeding  aud  a 

Y.  Supp.  28.  trial  in  equity,  and  the  defendants  in- 

Claim  of  Jnry  Aftor  Entering  on  TriaL  sisted  that  it  should  be  tried  as  a  spe- 

—  Where  both  parties  have  noticed  the  cial  proceeding  at  law,  but  stated  that 

cas:  for  trial  by  the  court,  it  is  too  late  it  was  immaterial  to  them  which  way 

for  the  defendant,  after  the  conclusion  the  court  ordered  it  to  be  tried,  not 

of  the  evidence  introduced  on  behalf  of  consenting,  however,  to  its  trial  as  an 

the  plaintiff,  to  ask  for  a  jury  trial,  equity  case,  but  at  no  time  demanding 

Webster  v.  White,  8  S.  Dak.  479.  a  jury,  it  was  held  that  an  objection 

Kotloe  by  One  Purty.  —  The  defendant  that  a  trial  by  jury  was  denied  was 

is   not   precluded   from   demanding  a  untenable.      Lothian    v.    Lothian,    88 

jury  trial  of  issues  involved  where  the  Iowa  396. 

plain liflf  has  noticed  the  cause  for  trial  In  Smith  9.  Barclay,  54  Minn.  47, 

at  an  equity  term,  and  the  defendant  the   court  proceeded  upon  the  theory 

does  not  move  for  a  jury  until  after  the  that  the  case  was  a  **  court  case,"  but 

cause  has  appeared  on  the  equity  cal-  one  in  which  it  might  in  its  discretit)n 

endar  and  has  been  set  down  for  trial,  order  some  specific  question  of  fact  to  be 

no  notice  having  been  given  on  his  be-  tried  by  a  jury,  to  which  view  no  objec- 

half.     Bradley,  etc.,  Co.  v,  Herter,  23  tion  was   made  by  the   parties    com- 

Civ.    Pro.    Rep.    (N.    Y.    Super.    Ct.)  plaining,  who,  after  the  close  of  the 

408.  evidence,  proceeded  on  the  same  line 

1.  The  right  to  a  jury  trial  may  be  by  asking  that  specific  questions  of  fact 

waived  by  voluntary  submission  to  the  be  submitted  to  the  jury.     It  was  held 

equity  jurisdiction  of  the  court.     North  that  they  could  not  thereafter  be  heard 

British,  etc.,   Ins.  Co.  v,  Lathrop,  63  to  assert  what  they  had  not  asserted 

Fed.  Rep.  508.  below,  i.  r.,  that  the  case  was  a  **  jury 

After    submitting    a    cause    to    the  case  "  and  that  they  were  entitled  to  a 

equity  side  of  the  court  and  proceeding  jury  trial  as  a  matter  of  right, 

to  a  hearing  and  decree  without  objec-  8.  Conoent  to  Delay  Trial.  —  In   Ma- 

tion,  a  party  cannot  complain  that  he  lone   Third   Nat.  Bank  v.  Shields,  55 

was  illegally  deprived  of  the  right  to  a  Hun  (N.  Y.)  274,  there  was  held  to  be 

trial  by  jury.     Perego  v.  Dodge,  163  a  waiver  in  open  court,  it  appearing 

U.  S.  160.  that,  the  plaintiff  pressing  the  case  for 

It  is  too  late  after  submitting  to  the  trial,  the  defendants,  who  had  de- 
hearing  by  a  chancellor  to  claim  the  manded  a  jury,  consented  that  the 
right  to  be  heard  by  a  jury.  Tabler  v.  case,  which  was  then  on  the  jury  cal- 
Anglo-American  Assoc,  (Ky.  1895)  32  endar  of  the  court,  should  go  over  and 
S.  W.  Rep.  602.  be  tried  at  an  equity  term  to  be  subse- 

By  failure  to  object  to  the  trial  of  a  quently  held, 

cause  as  an  equitable  action  within  the  Preramption.  —  Where  no  objection  is 

time  prescribed  by  law,  the  defendant  made  to  an  order  setting  a  case  for 

waives   his   right  to  a  trial   by  jury,  trial  by  the  court,  it  will  be  assumed 

Gibbs  z/.  Coonrod.  54  Iowa  736.  that    the     order    was    upon    consent. 

Allowing  Case  to  Prooeed  Before  Conrt  Foster  v.  Hinsen,  75  Iowa  291. 

Withont  Objection.  —  Where   the    com-  Snbmission  by  Advice  of  Jndge.  —  By 

plaint  contains  both  an  equitable  and  a  submitting  to  a  trial  by  a  court  sitting 

legal  cause  of  action,  the  defendant  is  in  equity  with  the  advice  of  the  judge, 

entitled  to  a  trial  by  jury  of  the  latter;  there  is  a  waiver  of  the  right  to  trial  by 

but  if  the  case  proceeds  to  trial  ^y  the  a  jury.     Sprague  v,  Pritchard,  108  Ind. 

court  without   objection,   he  will    be  491. 
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facts  require  both  equitable  and  legal  relief  shall  be  placed  on  the 
equity  calendar  for  trial,  and  by  noticing  the  cause  for  trial  on 
the  equity  side  of  the  court,  there  is  no  waiver  of  the  right  that 
the  issues  as  to  which  legal  relief  may  be  granted  shall  be 
tried  by  a  jury ;  *  and  if  it  is  evident  that  justice  requires  that  a 
jury  trial  shall  be  had  of  any  of  the  issues  involved,  the  court  may 
and  should  direct  the  determination  of  such  issues  in  that  mode.* 

y.  Waiver  under  Special  Circumstances  —(i)  By  Estops 

peL  —  A  party  may  be  estopped  from  claiming  a  jury  trial  by 
suffering  the  adverse  party  to  proceed  without  a  jury,  without 
signifying  any  intention  of  claiming  the  right.' 

(2)  By  Preventing  Procurement  of  Jurors.  —  Likewise  a  party 
may  preclude  himself  of  the  right  to  a  jury,  to  which,  otherwise, 

1.  Wheelock  v.  Lee,  74  N.  Y.  495;  — Where  a  defendant  waives  his  right 

Underhill  v.    Manhattan   R.    Co.,    27  to  a  jury  trial  by  noticing  a  case  for  the 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  478,  equity  term,   it  is  discretionary   with 

21  Civ.  Pro.  Rep.  (N.  Y.)  441.  the  court  to  deny  the  application  for  a 

Where  There  Is  Ko  Independent  Com-  trial  of  all  or  any  of  the  issues  by  a 

mon-law  Cause  of  Action  involved,  but  jury.     Boyd  z/.  Boyd,  12  Misc.  Rep.  (N. 

the  entire  cause  is  equitable  in  its  char-  Y.  C.  PI.)  119,  2  N.  Y.  Ann.  Cas.  30. 

acter,  and  only  some  of  the  questions  3.  Pegram  v.  New  York  El.  R.  Co., 

of  fact  are  triable  by  a  jury,  the  right  147  N.  Y.  135. 

to  a  jury  trial  is  not  waived  by  noticing  AUowing  Party  to  Proceed  in  Ignorance 

the  case  for  trial  at  the  equity  term,  of  Demand  Priorly  Made.  —  In  Shannon 

Eggers  V.  Manhattan  R.  Co.,  27  Abb.  v.  Kennedy,  i  E.  D.  Smith  (N.  Y.)  346, 

N.  Cas.  (N.  Y.  Super.  Ct.)  463,  21  Civ.  the  court  refused  to  reverse  where  the 

Pro.  Rep.  (N.  Y.)  403.  defendant  had  demanded  a  jury  in  the 

8.  Where  the  distinction  between  the  absence  of  the  plaintiff  and  had  subse- 

forms  of  actions  at  law  and  suits  in  quently  gone  to  trial  without  objection, 

equity   is  abolished,   if  an    action   in  and  without  knowledge  of  the  demand 

which  both  equitable  and  legal  relief  is.  on  the  part  of  the  plaintiff  until  after  a 

sought  is  brought  to  trial  on  the  equity  trial  on  the  merits,  when  the  defendant 

side  of  the  court  and  the  defendant  de-  objected  for  the  first  time  on  appeal  to 

mands  a  jury  trial,  the  judge  must  de-  the  refusal  of  the  justice  to  order  a  jury. 

termine  whether  any  of  the  grounds  on  Silence  ae  to  Bight  to  Jnry  Trial  and 

which  a  recovery  is  ^ught  can  be  re-  Consent  to  Beference.  —  In  a  proceeding 

dressed  solely  by  an  action  at  law,  and  for  a  partition  of  land,  the  defendant 

if  so  should  direct  the  cause  to  be  tried  not  only  remained  silent  as  to  any  right 

by  a  jury  at  the   Circuit,  or,   at  all  to  a  trial  of  the  title  at  law,  but,  after 

events,  should  refuse  to  try  the  cause  the  testimony  had  been  taken  before  an 

without  a  jury.     Wheelock  v.  Lee,  74  examiner,  the  cause   was   tried  by  a 

N.  Y.  495;    Hudson  v,  Caryl,  44  N.  Y.  referee  appointed  by  the  chancellor  on 

553.  the  application  of  the  parties  plaintiff 

But  should  the  judge  decide  errone-  and  defendant  for  such  reference.     It 

ously  in  this  respect,  and  on  plaintiff*s  was  held  that  by  such  reference  and 

motion  proceed  to  try  without  a  jury  a  trial  the  defendant  waived  any  consti- 

cause   which  should   be  tried   with  a  tutional  right  that  he  might  have  had 

jury,  it  would  not  operate  as  a  waiver  to  a  trial  of  the  question  of  title  by  a 

of  any  of  his  legal  rights;  and  should  jury.     Rivas  v.  Summers,  33  Fla.  539. 

he  fail  to  show  himself  entitled  to  any  A  Devisee,  by  appearing  and  taking 

equitable    relief,  but    should  show   a  part   in  proceedings  instituted  by  an 

right    to    legal   relief,   the    complaint  executor  to  prove  a  will,  does  not  waive 

should  not  be  dismissed  but  the  court  the  right  to  a  trial  by  a  jury  upon  ques- 

should  order  the  case  to  be  tried  by  a  tions  as  to  the  validity  of  the  devise 

jury   as  an   action   at  law.     Davis  v,  after  the  refusal  of  probate  by  the  sur- 

Morris,  36  N.  Y.  569.  rogate.     Corley  v.  McElmeel,  149  N.  Y. 

BiMretion  of  Conrt  to  Grant  Jury  Tri&L  228,  87  Hun  (N.  Y.)  23. 
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he  would  be  entitled,  by  attempting  to  defeat  measures  taken  to 
procure  jurors.* 

(3)  By  Defeating  Formation  of  Jury.  —  So  a  party  may  waive 
his  right  to  a  jury  oy  such  conduct  as  may  be  calculated  to 
defeat  the  formation  of  a  jury  from  the  veniremen  in  attendance.* 

(4)  Improperly  Setting  Cause  Down  —  Futik  Demand.  —  The 
right  to  a  jury  may  also  be  lost  or  waived  by  setting  a  cause 
down  for  trial  or  making  the  demand  at  a  term  when  it  is  known 
or  is  reasonably  to  be  expected  that  a  jury  cannot  be  procured,' 

1.  SapproMion   of  Venlro  in  Juftioe's  try  the  cause  without  a  jurjr,  the  de- 

Covrt.  —  Where   the    justice    issued    a  fendant*s    conduct    amounung    to    a 

venire  and  delivered  it  to  the  defend-  waiver. 

ant,  who  had  demanded  a  jury,  instead  2.  Fonlttontly  Challenging  and  Beftu- 
of  to  the  constable,  and  it  was  sup-  ing  to  Change  Venae.  —  In  Fountain 
pressed  mala  fide  by  the  defendant  for  County  v,  Loeb,  68  Ind.  29,  it  was  held 
the  purpose  of  preventing  a  trial,^t  was  that  where  a  municipal  corporation 
held  that  although  the  justice  might  which  is  a  party  to  an  action  persist- 
have  issued  another  venire  he  was  not  ently  challenges  jurors  for  cause,  t.  ^., 
bound  to  do  so,  but  was  justified  in  because  the v  are  residents  and  taxpay- 
considering  that  the  jury  had  been  ers  within  the  corporation,  and  refuses 
waived.  Coon  r.  Snyder,  19  Johns,  to  apply  for  a  change  of  venue,  the 
(N.  Y.)  384.  court  may  proceed  to  hear  and  deter- 
Where  a  justice  of  the  peace  deliv-  mine  the  cause  without  the  interven- 
ered  the  venire  to  the  defendant,  it  was  tion  of  a  jury. 

held  error  for  him  to  proceed  in  the  ab-  8.  Tailnre  to  Demand  as  Preeoribed  by 

sence  of  the  jury  where  there  was  no  Law,  —  A  demand  for  a  jury  at  a  time 

suggestion   that  the  veniie  had  been  which  by  no  possibility  can  be  com- 

improperly  suppressed  by  the  defend-  plied  with,  and  which  is  inapplicable  to 

ant.     Sebring  v.   Wheedon,   8   Johns,  the  case,  is  not  a  demand  in  the  man- 

(N.  Y.)  460.  ner  prescribed  by  law  within  a  consti- 

DemandKot  Made  in  Good  Faith  —  Do-  tutional  provision  that  the  right  to  a 

fisating  Bervioe  of  Venire. —  In  Daniels  v.  jury  trial  will  be  deemed  waived  if  not 

Scott,   12  N.  J.  L.  37,  it  was  assigned  demanded  in  the  manner  prescribed  by 

for  reversal  that  the  justice  proceeded  law      Odell  v,  Reynolds,  40  Mich.  21. 

to  hear  and  determine  the  cause  after  Benuu&d  After  Diieharge  of  Jury  for 

a  trial  by  jury  had  been  demanded.  Term.  —  Where,  by  statute,  a  jury  must 

but  the  court  declined  to  grant  relief,  be  demanded  before  the  discharge  of 

it  appearing  that  the  demand  was  not  the  jury  for  the  term,  the  court  may 

made  in  good   faith,  and   that  when  properly  refuse  to  impanel  a  new  jury, 

granted  the  service  of  the  venire  was  after  the  discharge  of  the  jury  for  the 

defeated  by  the  conduct  and  contriv-  term,   where    no    demand   was   made 

ance  of  the  complaining  party,  E"^''  ^^  such  discharge.     Cushman  ti^. 

Obitmoting  Efforts  to  Proonre  Jury.  —  Flanagan,  50  Tex.  389. 

In  Babcock  v.  Hill,  35  Barb.  (N.  Y.)  52,  In  Cole  v.  Terrell,  71  Tex.  549,  it  ap- 

it  appeared  that  on  the  adjourned  day,  peared  that  an  action  which  had  been 

after  the  commencement  of  the  trial  in  pending    for    several    years    was   set 

a  justice's  court,  one  juror  failed  to  ap-  down  for  trial  on  the  second  week  of  a 

pear  because  of  illness,  and  the  defend-  term  for  which  a  jury  had  been  drawn 

ant  refused  to  go  on  with  the  jurors  for  the  first  week  only,  and  had  been 

present;  he  also  objected  to  the  issu-  discharged     some     time    during    that 

ance  of  a  new  venire  returnable  forth-  week,  and  that  on  Friday  of  the  same 

with,  or  that  a  talesman  might  be  sum-  week  the  defendant  deposited  the  jury 

moned,  and  at  his  request  the  jury  was  fee  with  the  clerk,  no  demand  having 

dismissed.     Thereafter  he  applied  for  previously  been  made,  and  it  was  held 

an  adjournment  to  secure  the  attend-  that  a  motion  to  place  the  cause  on  the 

ance  of  absent  witnesses,  which  the  jury  docket  and  for  a  continuance  was 

justice  offered  to  grant  on  terms,  but  properly  overruled, 

which  offer  he  refused,  and  it  was  held  A  demand  made  after  the  jury  serv- 

that  the  justice  properly  proceeded  to  ice  for  the  term  has  been  concluded 
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but  the  fact  that  a  jury  trial  cannot  be  afforded  simply  for  want 
of  a  legal  jury  will  not  deprive  a  party  otherwise  entitled  of  his 
right  to  such  a  trial,  nor  warrant  the  court  in  trying  the  case 
alone.* 

(5)  By  Requesting  Direction  of  Verdict,  —  As  to  waiver  of  sub- 
mission to  jury  by  requesting  direction  of  verdict,  see  article 

Directing  Verdict,  vol.  6,  p.  703.* 

4.  Bflfect  of  Waiver  —  a.  Generally.  —  The  effect  of  the 
waiver  is  to  submit  to  the  presiding  judge  the  questions  involved 
in  the  case,  and  to  substitute  him  as  the  trier  of  the  facts.' 

b.  Power  of  Court  to  Disregard  Waiver.  —  Where  the 
'  court  or  a  justice  is  empowered,  by  statute  or  otherwise,  to 
require  the  intervention  of  a  jury  to  pass  on  the  questions  of 
fact,  there  may  be  a  direction  that  the  issues  be  so  tried  although 
no  jury  may  have  been  demanded,  and  even  though  a  trial  by 
jury  has  been  expressly  waived.* 

and  a  jury  has  been  discharged,  so  that  A  party  who  has  requested  the  with- 

if  complied  with  a  continuance  of  the  drawal  from  the  jury  of  the  trial  of 

case  would  be   necessary,   comes  too  issues  properly  triable  by  them  cannot 

late.     Barton  v.  American  Nat.  Bank,  question  the  propriety  of  the  action  of 

8  Tex.  Civ.  App.  223.  uie  presiding  judge  in  acceding  to  his 

Betting  Case  for  Trial  at  a  Time  When  demand.     Stepp  v.  National  L.,  etc., 

Jury  Cannot  Be  Expected.  —  Litigants  are  Assoc.,  37  S.  Car.  417. 

chargeable    with    knowledge    of    the  Court  Shonld  Bmider  Judgment  and  Kot 

standing  orders  of  the  court,  and  where  Yerdlot.  —  Where,  by  a  statutory  provi- 

the  parties  by  consent  set  down  a  case  sion  that  when  a  jury  is  waived  the 

for  a  trial  at  a  day  when  no  jury  is  to  cause  shall  be  heard  and  determined 

be  expected,  no  complaint  can  be  made  by  the  court,  and  judgment  entered  as 

that   the  court    proceeded   without    a  in  the  case  of  a  verdict  by  a  jury,  the 

jury.     Cole  v.  Terrell,  71  Tex.  549.  court  should  render  a  judgment  and 

An  Agreement  to  Set  a  Came  Bown  Ibr  not  a  verdict.    Bearce  v,  Bowker,  115 

Trial  at  a  Day  Convenient  to  the  Conrt,  at  Mass.  129. 

which  time  no  jury  was  expected  to  be  Bevlew  of  Bnling  of  Judge.  —  Prior  to 

in  attendance,  is  not  a  waiver  of  the  the  Act  of  Congress  of  March  3,  1865 

right  to  a  jury  trial.     Piatt  v.  Havens,  (Rev.  Stat.,  §  649),  no  review  of  the 

(Cal.  1897)  51  Pac.  Rep.  342.  decision  of  the  court  below  could  be 

1.  Western  Union  Tel.  Co.  v.  Ever-  had  of  any  ruling  at  the  trial,  where 

heart,  10  Tex.  Civ.  App.  468.  the  parties  had  consented  to  accept  the 

When,  by  agreement,  a  case  is  put  court    instead    of  the  jury  to  decide 

upon  jury  docket,  and  when  called  no  issues  of  facts.     Campbell  v.  Boyreau, 

objection  to  its  trial  by  jury  is  made,  21  How.  (U.  S.)  223.     See  also  Flanders 

either  by  the  court  or  the  parties,  the  v.  Tweed,  9  Wall.  (U.  S.)  425;  Kearney 

demandant  is  entitled  to  a  jury  trial  v.  Case,  12  Wall.  (U.  S.)  275. 

where  the  re'gularly  selected  jury  had  4.  Davis  v,  Prevost,  6  Martin  N.  S. 

not  been  discharged  in  consequence  of  (La.)  265 ;    Burke  v,  Breazeale,  i  Rob. 

the  setting  down  of  the  case.     Western  (La.)  73;  McCarthy  v,  Missouri  R.  Co., 

Union  Tel.  Co.  v.  Everheart,  10  Tex.  15  Mo.  App.  385. 

Civ.  App.  468.  After  Waiver  and  Oljeotion  of  Parties. 

8.  An  Admieeion   of  the   Ftotf   npon  — Notwithstanding  a  statutorjr  provi- 

Whidh  a  Motion  to  Dianlss  an  Action  Is  sion  that  an  action  must  be  tried  by  a 

Founded    cannot    be    considered    as  a  jury  unless  a  jury  trial  is  waived  or  a 

waiver  of  a  trial  by  jury,  nor  an  agree-  reference  ordered,  etc.,  where  both  par- 

ment  to  substitute  the  court  as  the  trier  ties  waive  a  j'ury  the  court,  against 

of  the  facts.     Moore  v.  Helms,  74  Ala.  protest  and  objection,  may  call  a  jury 

368.  and  proceed  to  trial  with  it.     Bullock 

8.  Loring  V,   Whittemore,   13    Gray  v.  Consumers'  Lumber  Co.,  (Cal.  1892) 

(Mass.)  228.  31  Pac.  Rep.  367. 
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c.  Effect  as  to  Subsequent  Trial  or  Term.  —  Ordi- 
narily, in  the  absence  of  any  statutory  regulation  or  special  cii^- 
cumstance  authorizing  a  different  conclusion,  an  agreement  to 
waive  the  right  of  trial  by  jury  will  be  construed  to  apply  only 
to  the  particular  trial  or  the  particular  term  at  which  it  was 
made.* 

6.  Withdrawal  of  Waiver  —  a.  Generally.  —  Though  possibly 
not  a  strict  matter  of  right,  there  appears  to  be  no  good  reason 
why  a  waiver  of  the  right  to  a  jury  may  not  be  withdrawn  and  a 
jury  trial  be  demanded    and  had.*     Cases  may  arise,  however, 

Irailuro  of  Party  to  Mako  Timoly  Do-  cused   may  be  tried  by  the  judge  is 

mand.  —  The  failure  to  demand  a  jury  waived  by  submitting  to  be  tried  by  a 

in  a  justice's  court  until  after  the  term  jury.     Taflfe  v.  State,  90  Ga.  459. 

.limited  by  statute  is  a  waiver  of  the  An  Objoetion  that  an  Action  Is  an  Eqiii- 

right,  but  in  his  discretion  the  justice  table  Ono  is  not  waived  by  going  to  trial 

may  direct  a  jury  to  be  summoned  for  with  a  jury  after  the  objection  has  been 

the  trial  of  the  cause.     Van  Sickle  v.  overruled.      Fraedrich    v,    Flieth,    64 

Kellogg,  19  Mich.  49.  Wis.  184. 

Direction  by  Joitioe  of  Jnry  in  Second  1.  Beason  for  Doctrine.  —  In  Cross  v. 

Trial.  —  An  objection  to  a  jury  in  a  sec-  State,  78  Ala.  430,  it  is  said,  in  effect, 

ond  trial  had  in  a  justices'  court,  for  that  while  litigants  may  be  willing  for 

the  reason  that  no  jury  acted  in  the  the  particular  judge  who  sits  at  one 

first  trial,  is  unavailable  where  by  stat-  trial  to  act  as  both  judge  and  jury,  they 

ute  the  justice,  in  his  discretion,  may  may  be  entirely  unwilling  to  risk  his 

direct  that  the  trial  be  had  by  a  jury,  successor   who  might  sit  in  judgment 

New  York  Small  Stock  Co.  v.  Third  upon  their  rights  at  a  subsequent  trial. 

Ave.  R.  Co.,  16  Misc.  Rep.  (N.  Y.  Su-  Parties  Hot  Identical  on  Second  Trial. ~ 

preme  Ct.)  64.  The  defendants  in  a  second  trial  are 

Ordering  Jory  After  Commencement  of  not  bound  by  an  agreement  to  waive  a 

Trial  by  Court.  —  A  court  may,  at  the  jury  entered  into  on  the  first  trial,  espe- 

instance  of  a  party,  order  a  jury  even  cially  where  the  parties  are  not  identi- 

after  the  trial  has  commenced  by  the  cal.     Martin  v.  King,  72  Ala.  354. 

court  alone.     Hoffman  v.  Western  M.  Kew  Trial  Where  Appellate  Court  Has 

&  F.  Ins.  Co.,  I  La.  Ann.  216;  Livau-  Made  Ko  Final  Disposition  of  Case.  —  In 

dais  V.  Spear,  10  La.  Ann.  24.  Brown  v.  Slate,  89  Ga.  340,  it  appeared 

Bight  to  Complain  of  Intervention  of  that  a  person  charged  in  the  County 

Jury.  —  In  the  absence  of  any  constitu-  Court  with  a  misdemeanor  waived  trial 

tional  or  statutory  right  on  the  part  of  by  jury  in  the  mode  required  by  stat- 

the  accused  to  require  a  justice  to  dis-  ute;  that  after  a  trial  and  a  finding  of 

pense  with  the  aid  of  a  jury  in  the  trial  guilty  the  case  was  taken  to  the  Supe- 

of  questions  of  fact,  the  defendant  can-  rior  Court  and  the  judgment  there  re- 

not  complain  that  the  trial  was  had  by  versed  without  any  special  order  for  its 

the  intervention  of  the  jury.     Grand  final  disposition;    that  when   the  case 

Rapids  r.  Bateman,  93  Mich.  135.  returned  to  the  County  Court  for  a  new 

But  where,  i)y  statutory  provisions  trial,  notice  was  given  of  Intention  to 

respecting    criminal    prosecutions    in  demand  a  jury  trial,  and  when  the  case 

justice's  courts,  a  justice  may  try  the  was  called   the  demand  was  actually 

issue  if  no  jury  is  demanded,  and  un-  made,  together  with  a  motion  to  with- 

less  he  waives  it  the  accused  is  entitled  draw  the  waiver,  and  that  no  point  was 

to  a  jury  trial,  the  justice  has  no  au-  made  as  to  delay.     It  was  held  error 

thority  to  order  a  jury  against  the  pro  for  the  county  judge  to  overrule  the 

tests  of  a  defendant  who  has  demanded  motion,  deny  the  demand  for  trial  by 

to  be  tried  by  the  court  without  a  jury,  jury,  and  proceed  to  try  the  accused  a 

People  V.  Steele,  94  Mich.  437,  distin-  second  time. 

guishinj^  Grand  Rapids  v.  Bateman,  93  8.  Waiver  Unadvisedly  Kade —- Persist- 

Mich.  135-  ence  in  Waiver.  —  If  convinced  that  the 

Waiver  of  Bight  to  Be  Tried  by  Judge  waiver  has  been  unadvisedly  made,  it 

Alone.  —  A  statutory  right  that  the  ac-  might  be  the  duty  of  the  judge  to  per- 
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where  the  right  to  withdraw  may  be  denied  because  of  incon. 
venience  to  the  court  or  of  prejudice  to  the  adverse  party.* 

b.  Change  in  Issues  by  Amendment.  —  The  waiver  of  a  jury 

when  a  cause  is  called  for  trial  is  a  waiver  of  jury  trial  only  of  the 
issues  then  formed,  and  not  an  agreement  to  waive  it  as  of  new 
and  different  issues  that  may  be  formed  thereafter  under  amended 
pleadings.* 

mit  its  withdrawal  on  timely  applica-  Where  the  right  of  trial  by  jury  has 
tion,  i.  e.y  made  in  such  season  as  not  been  \oIuntariIy  relinquished  and  the 
substantially  to  im{>ede  or  delay  the  cause  adjourned,  on  the  adjourned  day 
course  of  justice;  but  a  defendant  who.  the  accused  cannot  withdraw  the 
with  full  benefit  of  counsel,  has  per-  waiver  and  by  demanding  a  jury  trial 
sisted  in  his  waiver  until  after  trial  and  become  entitled  to  it.  State  z/.  Ban- 
judgment,  certainly  stands  in  no  posi-  nock,  53  Minn.  419. 
tion  to  complain.  State  v,  Robinson,  8.  McGeagh  v.  Nordberg,  53  Minn. 
43  La.  Ann.  383.  235. 

Withdrawal  by  Aeciued  After  Assign-  Where  the  statute  prescribed  that, 
ment  of  Coimsel.  —  Although  when  the  with  the  consent  of  the  court,  the  jury 
cause  was  first  called  the  accused  de-  may  be  waived  by  failure  to  appear  at 
clined  appointment  of  counsel  for  him,  the  trial,  by  written  stipulation  filed,  or 
waived  his  right  to  a  jury  trial,  and  by  oral  consent  in  open  court  entered 
subsequently  counsel  was  appointed,  it  in  the  minutes,  and  a  jury  has  been  de- 
was  held  that  the  waiver  previously  manded  by  the  defendant  at  a  time 
made  might  be  withdrawn  where  it  did  when  the  cause  was  pending  on  the 
not  appear  that  by  that  course  the  state  original  pleadings,  but  the  complaint 
would  be  in  any  wise  prejudiced,  is  thereafter  amended  in  order  to  make 
Butler  V.  State,  97  Ga.  404.  the  grounds  for  equitable  relief  more 

Withdrawal  Before  Expiration  of  Bight  fully  appear,  and  the  defendant  an- 
te Demand.  —  Before  expiration  of  the  swers  the  complaint,  he  does  not  waive 
time  within  which  a  demand  for  a  jury  his  right  to  a  jury  by  going  to  trial 
may  be  made,  a  waiver  previously  without  a  new  demand  therefor  and  by 
made  may  be  withdrawn.  People  v,  requesting  the  appointment  of  a  re- 
Molinet,  13  N.  Y.  Misc.  Rep.  (Queens  porter  to  lake  testimony.  Meeker  v. 
County  Ct.  Sess.)  301.  Gilbert,  3  Wash.  Ter.  369. 

Waiver  at  Former  Term.  —  Under  Acts  Disoretion  of  Court  on  Allowance  of 
78  and  170  of  the  fifteenth  legislature  Amendments  Changing  Issnes.  —  By  the 
{Tfxas)  the  fact  that  at  the  preceding  Massachusetts  statutes,  if  a  party  does 
term  the  jury  had  been  waived  or  de-  not  file  a  notice  that  he  desires  a  trial 
manded  should  not  control  the  right,  by  jury  before  the  parties  are  at  issue, 
in  the  discretion  of  the  party,  to  de-  or  within  such  time  thereafter  as  the 
mand  at  a  succeeding  term  a  trial  by  court  may  by  general  or  special  order 
jury  which  had  before  been  waived,  or  direct,  he  takes  the  risk  of  any  amend- 
to  waive  such  trial  which  had  been  be-  ment  that  may  thereafter  be  allowed 
fore  demanded.  Dean  v.  Sweeney,  51  by  the  court;  and  after  the  time  pro- 
Tex.  242;  Brown  v,  Chenoworth,  51  vided  for  filing  such  a  notice  by  the 
Tex.  469.  general  rule  of  the  court  has  elapsed, 

1.  Witiidrawal  as  Of  Bight.  —  Where  it  is  in  the    discretion  of  the  court, 

the    parties    to  an   action   have    once  on  amendments  being  allowed  which 

waived  a  trial  by  jury  and  selected  an-  change   the   issues   or   introduce   new 

other  mode  of  trial,  afterwards  neither  issues,  to  grant  or  deny  to  any  party 

can,  as  a  matter  of  right,  demand  a  the  right  to  file  the  notice  required  by 

jury  trial.     Stevenson  v,  Felton,  99  N.  the  statute.     Cleverly    v,    O'Connell, 

Car.  58.  156  Mass.  88. 

Case  Must  Be  Bpecial.  —  Where  a  trial  Addition  of  Party  Plaintiff.  —  Where, 

by  a  jury  has  been  waived  by  both  par-  after  an  order  by  consent  for  a  trial  by 

ties,  except  in  special   cases,  neither  the  court  and  the  discharge  of  the  jury 

party   will  be  permitted  to  withdraw  for  the  term,  the  petition  is  amended 

the    waiver.     Hauser    v,    Metzger,    i  by  the  addition  of  a  party  plaintiff,  but 

Cine.  Super.  Ct.  Rep.  164.  no   material   change   is   made    in   the 

Withdrawal     After     A^jonmment. —  issues,  the  defendant  is  not  entitled  to 
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6.  Appeal  and  Seyiew  —  fuAflieaej  of  Booord  —  Profomptioiii.  —  The 
record  on  appeal  should  be  explicit,  and  when  silent  as  to  the 
fact  that  a  court  trial  was  had  by  consent  and  waiver  of  a  jury, 
or  when  it  fails  to  show  that  a  jury  trial  was  erroneously  denied, 
or,  if  a  demand  is  necessary,  that  the  demand  was  duly  made  and 
refused,*  or  if  the  record  fails  to  show  that  any  objection  was 
made  or  any  exception  taken  to  proceeding  with  the  trial  with- 
out a  jury,*  a  waiver  of  the  intervention  of  a  jury  may  be  pre- 
sumed in  order  to  sustain  the  jurisdiction  of  the  primary  court,' 

a   jury    trial    as    a    matter  of  right.  Oljootion  Hot  Xade  Bolow.  —  Where 

Foster  v.  Hinsen,  75  Iowa  291.  no  demand  is  made  by  either  party  and 

1.  Chapline  v,  Robertson,  44  Ark.  the  cause  proceeds  to  trial  without  ob« 
202;  McGuire  v,  Kemp,  3  Greene  jection,  the  mere  fact  that  there  was  a 
(Iowa)  219;  Hawkins  v.  Rice,  40  Iowa  right  to  a  jury  will  not  furnish  a  reason 
435;  State  V,  Craig,  58  Iowa  238;  for  reversing  the  judgment  where  no 
Brown  v.  Home  Sav.  Bank,  5  Mo.  objection  was  made  below.  Brown  v, 
App.  I;  Barlow  v,  Scott,  24  N.  Y.  40;  Home  Sav.  Bank,  5  Mo.  App.  i. 
Billigbeimer  v.  State,  32  Ohio  St.  Objoetlon  neithor  BoCnro  nor  Aftor  Jodg. 
435.  mont.  —  Where  the  facts  are  found  by 

There  should  be  an  affirmative  show-  the  judge  without  any  objection  made 

ing  of  the  demand  and  refusal.     Chap-  either  before  or  after  the  rendition  of 

line  V.  Robertson,  44  Ark.  202.  the  judgment  during  the   term,  and 

Failuro  to  Show  Demand —  Frosiimptioii  without  appeal,  the  judgment  must  be 

of  Waiver. —  Where  the  judgment  shows  taken  to  have  been  rendered  by  consent 

that  the  cause  "  came  on  regularly  to  and  a  waiver.     White  v.  Morris.  107  N. 

be  heard  before  the  court  sitting  with-  Car.  92.     See  also  Crump  v,  Thomas^ 

out  a  jury,"  and  it  in  no  way  appears  85  N.  Car.  272. 

that  the  plaintiff  demanded  a  jury,  the  Trial  by  Eleven  Jurors.  —  If  it  appears 

presumption  is  that  a  jury  was  waived,  that  but  eleven  jurors  acted  it  will  not 

Leadbetter  v.  Lake,  (Cal.  1897)  50  Pac.  be  presumed  on  appeal  that  the  appel- 

Rep.  686.  lant  was  compelled  to  go  to  trial  with 

Ignoranoe  of  Inoomplotenets  of  Jnry.  —  that  number  against  his  consent,  if  the 

A  waiver  of  a  full  complement  of  jury-  record  not  only  fails  to  show  objection 

men  cannot  be  inferred  where  it  does  or  exception  on  that  point,  but  states 

not  appear  that  the  party  had  knowl-  that  a  jury  of  eleven  was  regularly  im- 

edge  of    the    deficiency.      Cowles    v,  paneled  and  sworn  to  try  the  cause. 

Buckman,  6  Iowa  161.  Hitchcock  v.  Caruthers,  82  Cal.  523. 

2.  State  V,  Craig,  58  Iowa  238;  Bar-  Trial  by  Kino  Jnroro.  —  But  in  Old- 
low  V,  Scott,  24  N.  Y.  40;  Whitp  v,  ham  v.  Hill,  5  J.  J.  Marsh.  (Ky.)  300, 
Morris,  107  N.  Car.  92;  Crump  v.  wherein  but  nine  jurors  acted,  and  no 
Thomas,  85  N.  Car.  272;  Kearney  waiver  appeared  on  the  record,  the 
V.  Case,  12  Wall.  (U.  S.)  275.  judgment  was  reversed. 

If  the  record  on  appeal  fails  to  con-  Consent  to  Try  Without  Jury  at  Fntnro 

tain  a  written  consent  to  waive  a  jury.  Day.  —  In  Hudson  v.  Roos,  76  Mich, 

and  no  objection  appears  to  have  been  173,  it  appeared  that  when  the  case, 

raised  on  that  account  in  the  court  be-  regularly  assigned  for  trial  by  a  jury, 

low,  the  existence  of  the  consent  may  was  reached,  counsel  for  the  defend- 

be  presumed  in  order  to  sustain  the  ant,  being  otherwise  engaged,  to  save 

exercise  of  jurisdiction  by  the  primary  default  consented  to  try  the  case  with- 

court.     Hey  man  v.  McBurney,  66  Ala.  out  a  jury  at  a  day  later,  but  the  bill 

511.  of  exceptions  did  not  show  any  appli- 

Failnreto  Exoept  —  Party  Absent  from  cation  to  the  court  to  have  the  case 
Conrt.  —  Where  no  bill  of  exception  is  held  over  or  adjourned,  nor  any  re- 
taken by  the  plaintiff  to  the  trial  with-  fusal  of  such  application  by  the  court, 
out  a  jury,  the  court  will  presume  that  nor  any  objection  or  exception  to  the 
the  trial  by  jury  was  waived,  although  trial  by  the  court  subsequently  had, 
the  plaintiff  was  absent  from  court,  and  it  was  held  that  there  was  a  volun« 
Huppenbauer  v»  Purlin,  26  La.  Ann.  tary  and  complete  waiver. 
541.  8.  Vron  tho  lilonoo  of  tlM  Xoooid  It 
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the  sufficiency  of  the  record  in  any  given  case  being,  of  course, 
dependent  upon  the  construction  of  the  language  contained 
therein.* 

TI  SSLECTIOK  AHB  DaAWDTG  — 1.  Coxnmon-law  Practice.  — At 
common  law  when  issue  was  joined  the  court  awarded  a  writ  of 
venire  facias  upon  the  roll  or  record,  commanding  the  sheriff  to 
cause  to  come  on  a  specified  day  twelve  free  and  lawful  men,  not 
of  kin  to  either  party,  to  inquire  into  the  truth  of  the  controversy 
between  them,  and,  in  obedience  to  the  command,  the  sheriff 
returned  the  names  of  the  specified  number,  which  return 
was  known  as  the  panel.*     If  the  sheriff  was  disqualified  in  any 

will  be  presumed  that  the  court  acted  fendant  not  demanding  a  jury,"  etc., 

regularly.     State  v.  Larger,  45  Mo,  510.  sufficiently  shows  that  a  jury  trial  was 

Pretninpfcion  as  to  Oeneral  Character  of  waived.     Dailey  v.  State,  4  Ohio  St.  57. 

WaiTor.  —  In  the  absence  of  anything  "  Voifher  Party  Demanded  or  Waived,  " 

in  the  record  to  show  the  character  of  etc.,  bat  **  Sabmitted  Case  to  Ck)iirt."  —  In 

a  waiver,  it  will  be  presumed  that  it  Bonewitz  v.  Bonewitz,  50  Ohio  St.  373, 

was  general  and   not  confined  to  the  the     language     of    the    entry    was: 

term  at  which  it  was  made.     Boslow  v,  *'  Neither  party  demanded  or  waived 

Shenberger,  (Neb.  1897)  71  N.  W.  Rep.  the  intervention  of  a  jury,  but  without 

1012.  objection  submitted  the  cause  to  the 

laraee  Xade  to  Court.  —  Where  it  is  court  upon    the    pleadings,  evidence, 

not  assigned  for  error  that  no  jury  was  and  arguments  of  counsel;*'  and  it  was 

called  to  try  the  issues  and  the  record  held  that  there  was  a  sufficient  waiver 

shows  that  an  issue  was  '*  made  to  the  of  a  jury;  the  statement  that  neithet 

court,  on  law  and  fact,  by  consent  of  party  waived,  etc.,  meaning  no  mor^ 

parties,"  it  will  be  inferred  that  a  jury  than  that  no  waiver    was    made    ib 

was  waived  and  that  the  issues  of  fact  words. 

were  tried  by  the  court  as  well  as  the  "  Jury  Earing  Been  Waived  in  Writ- 
issues  of  law.  Saum  v.  Jones  County,  ing,"  eto«  —  A  statement  in  the  record 
I  Greene  (Iowa)  165.  that  an  issue  was  "  called  for  trial  by 

Federal  Ckrarte  —  Failure  to  Show  Pros-  the  court,  the  jurjr  having  been  waived 

enoe  of  Party  or  Ckmnsel  at  TriaL  —  If  the  in  writing,"  etc.,  is,  where  nothing  to 

state  of  the  pleading  presents  issues  of  the  contrary  is  shown,  conclusive  that 

fact  to  be  tried,  and  there  Is  nothing  to  an  agreement  to  waive  the  jury  was 

show  that  the  party  complaining  of  the  properly   made.     Fleitas  v.  Cockrem, 

error  was  present  by  himself  or  counsel  loi  U.  S.  301. 

at  the  trial,  and  no  jury  was  called,  it  Stipnlation  Beqnired.  — That  the  stip* 

is   error  to  try   the  issues  without  a  ulation  required  by  section  649  of  the 

jury,  because  there  can  be  no  presump-  Revised  Statutes  was  filed  is  not  shown 

tion  that  the  party  has  waived  his  legal  by  a  statement  in  the  record  and  bill  of 

and    constitutional    right    to    a   jury,  exceptions  that  "  the  issue  joined  by 

Kearney  v.  Case,  12  Wall.  (U.  S.)  275.  .  consent  is  tried  by  the  court,  the  jury 

1.  Soi&oienoy  of  Seoord  —  Inrtancei—  being  waived,"  or  that  the  case  came 

*'Plaintifrt  Waiver,"  eto. —  Where    the  on  for  trial  **  by  agreement  of  parties, 

record     contains    an    entry    that    the  by  the  court,  without  the  intervention 

*'  plaintiff  waives  his  right  to  a  jury  of  a  jury."     Bond  v,  Dustin,  112  U.  S. 

trial,"  the  appellate  court  is  precluded  604. 

from  further  inquiry,  since  the  record  8.  3  Black.  Com.  354;  Bac.  Abr.,  tit. 

will  be  deemed  conclusive.     Henry  v.  Juries  (B);  Co.  Litt.  158. 

Beers,  48  Mo.  366.  Originally,  where  an  issue  was  joined 

"  Defendant  Kot  Demanding  Jury,"  eto.  by  the   words  '*  and  this  the  said  A 

—  Where,   by   statute,   it  is   provided  prays  may  be  inquired  of  by  the  coun- 

that,  upon  a  plea  other  than  that  of  try,"  or  '*  and  of  this  he  puts  himself 

guilty,  if  the  defendant  does  not  de-  on  the  country,  and  the  said  B  does 

mand  a  trial  by  jury  the  judge  may  the  like,"  the  court  awarded  a  writ  of 

proceed  to  try  the  case,  a  record  stating  venire  facias  upon   the  roll  or  record 

that  the  *'  case  went  to  trial,  and  de-  commanding  the  sherifif  '*  that  he  cause 
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way  the  duties  were  intrusted  to  a  coroner,  and  if  the  latter  offi- 
cer was  likewise  disqualified,  the  court  appointed  two  indifferent 
persons,  called  elisors,  to  execute  the  writ.*  At  this  day,  where 
no  constitutional  or  statutory  provisions  have  been  made  for  the 
selection  and  drawing  of  jurors,  or  the  mode  of  procuring  a  jury 
according  to  statutory  provisions  has  failed,  unless  in  some  wise 
expressly  inhibited,  the  common-law  method  of  procuring  a  jury 
by  open  venire  may  be  resorted  to.* 

2.  Modem  Practice  —  a.  Legislation.  —  The  right  to  a  trial 
by  jury  is  now  generally  preserved  by  constitutional  provisions, 
under  which  the  legislature  is  vested  with  power  to  pass  laws 

to  come  here^  on  such  a  day,  twelve  issue  for  additional  jurors.     Housh  v. 

free  and  lawful  men,  liberos  et  legates  People,    (Colo.     1897)    50    Pac.    Rep. 

homines  of  the  body  of  his  county,  by  1036. 

whom  the  truth  of  the  matter  may 'be  When  the  District  Conrt  of  a  Territory 
better  known,  and  who  are  neither  of  Is  Unable  to  Obtain  a  Trial  Jnry  accord- 
kin  to  the  aforesaid  A  nor  the  aforesaid  ing  to  the  Act  of  Congress  of  June  23, 
B,  to  recognize  the  iruth  of  the  issue  1874,  because  of  the  exhaustion  of  the 
between  the  said  parties."  3  Black,  jury  list,  it  has  implied  power  to  issue 
Com.  351;  Bac.  Abr.,  tit.  Juries  (B).  a  venire  to  obtain  the  requisite  number 
Changed  by  Statute.  —  However,  after  to  complete  the  jury,  such  power  being 
various  statutory  enactments  having  for  incident  to  its  authority.  Clawson  z'. 
their  object  the  correction  of  prevalent  U.  S.,  114  U.  S.  477;  U.  S.  v,  Clawson, 
abuses  in  the  system  (3  and  4  Anne,  7  4  Utah  34.  And  see  Carter  v.  Terri- 
and  8  William  III.,  3  Geo.  II.,  6  Geo.  tory,  3  Wyoming  193. 
II.),  by  the  statute  of  6  Geo.  IV.,  c.  50,  Direction  for  Open  Venire  by  Jndge  Dis- 
there  was  delivered  annually  to  the  qualified  to  Bit  at  Trial. — The  disquali- 
sheriff  of  the  county  a  book  made  up  ^cation  of  a  judge  to  preside  at  the 
from  lists  returned  from  each  parish,  trial  of  a  cause  will  not  affect  his  right 
called  "  the  jurors'  book,"  and  on  the  to  order  an  open  venire  to  issue.  Lit- 
receipt  of  a  venire  facias  the  sheriff  was  trell  v,  Wilcox,  11  Mont.  77. 
required  to  return  names  contained  in  In  Louisiana,  under  the  statutes  in 
the  book  for  the  current  year,  or  if  force  in  1847,  no  writ  for  selecting  and 
(here  was  no  book  for  the  current  year,  summoning  a  jury,  nor  any  order  there- 
from the  book  for  the  preceding  year,  for  under  the  seal  of  court,  was  neces- 
Bac.  Abr.,  tit.  Juries  (B)  3.  sary.     The  clerk  and   sheriff  or  deputy 

1.  3  Black.  Com.  351;  Bac.  Abr.,  tit.  sheriff  drew,  at  stated  periods,  the  re- 
Juries  (B);  Co.  Litt.  158.  quisite  number  of  jurors  who  were  to 

Blackstone  calls  the  system  an  ad-  be  summoned.  State  v,  Folke,  2  La. 
mirable  one  and  assigns  as  one  reason  Ann.  744;  Lyon  7/.  Commercial  Ins. 
that  *•  the  person  returning  the  jurors  Co.,  2  Rob.  (La.)  266. 
is  a  man  of  some  fortune  and  conse-  In  Kevada,  under  the  statute  of  1881, 
quence,  that  so  he  may  be  not  only  the  •  additional  jurors  could  be  selected  un- 
less tempted  to  commit  wilful  errors,  der  an  open  venire.  State  v.  Angelo, 
but    likewise    be    responsible   for  the  18  Nev.  425. 

faults  of  either  himself  or  his  officers;  In  the  United  States  Courts  in  Pennsyl- 

and  he  is  also  bound  by  the  obligation  Taniai  and  until  the  passage  of  the  Act 

of  an   oath   faithfully    to  execute  his  of    June    30.    1879,    the    common-law 

duty.*'     3  Black.  Com.  355.  mode    of    obtaining    juries    by    open 

2.  Beery  v.  U.  S.,  2  Colo.  186;  Bab-  venire  prevailed,  with  the  express  sane- 
cock  V.  People,  13  Colo.  515;  U.  S.  v.  tion  of  Congress.  See  U.  S.  v.  Beebe, 
Beebe,  2  Dakota  292;  Simmons  v,  Cun-  2  Dakota  292. 

ningham,   (Idaho   1895)  39   Pac.    Rep.  When  the  Power  of  the  Commission  Has 

1 109;  Territory  v.  Carmody,  (N.  Mex.  Been  Exhausted  in  Filling  the  Begular 

1896)  45  Pac.  Rep.  881.     See  also  infra.  Panel,  resort  may  be  had  to  an  open 

VI.  4.  Territorial  Courts.  venire  as  at  common  law.     Clawson  v. 

If  a  Jury  Cannot  Be  Formed  fh>m  the  U.  S.,  114  U.  S.  477.    See  also  Brother- 

Begular  Panel,   an    open    venire    may  ton  v.  State,  30  Tex.  App.  369. 
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prescribing  the  officers  by  whom  and  the  manner  in  which  jury- 
men shall  be  procured,  the  object  of  which  laws  is  to  correct  the 
abuses  which  developed  under  the  common-law  system  and  to 
secure  to  litigants  and  persons  accused  of  crime  their  guaranteed 
right  to  trial  by  a  fair  and  impartial  jury.* 

b.  Changes  in  Existing  Laws.  —  In  the  exercise  of  the 
authority  thus  conferred  such  changes  may  be  made,  from  time  to 
time,  in  existing  laws  as  the  legislature  may  deem  expedient,  so 
long  as  the  constitutional  right  is  not  abrogated  or  impaired.* 

c.  Effect  of  Changes. — The  effect  of  such  changes  on  the 
legality  of  proceedings  already  had,  or  on  the  qualifications  of 

1.  Alabama,  —  Evans    v.    State,     80  which  allows  every  facility  for  getting 

Ala.  4.  an  impartial  jury   is   not   unconstitu- 

Connecticut,  —  Colt  v.  Eves,  12  Conn,  tional  because  it  does  not  follow  math- 

251.  ods  which  are  provided  for  other  courts. 

Louisiana.  —  State  v,  Thibodaux,  49  State  v.  Jones,  97  N.  Car.  469. 

La.  Ann.  15;    State  v.  Wright,  41  La.  The  "Selection*'  of  a  Jury  Otherwise 

Ann.  600.  than  by  Lot  or  Chance   is  not  in  viola- 

'  Michigan,  —  People     v.     Reilly,    53  tion  of  constitutional  provisions  for  the 

Mich.  260;  People  V.  Harding,  53  Mich,  preservation  of  trial    by  jury.     Perry 

48.  V.  State,  9  Wis.  19. 

Mississippi, — Dowling    v.    State,    5  8,  Colt  t/.  Eves,  12  Conn.  251;  People 

Smed.  &  M.    (Miss.)  682;    Cooper  v.  v.    Harding,    53    Mich.    48;    State   v. 

State,  59  Miss.  267.  Kemp,  34  Minn.  61 ;  Dowling  v.  State, 

Nevada.  —  State  v.  McClear,  11  Nev.  5  Smed.  A  M.  (Miss.)  682;  State  v.  Mc- 

39.  Clear,  n  Nev.  39;  Copp  v,  Henniker, 

New    York. — Stokes    v.   People,   53  55   N.    H.    198;  Gardiner  v.  People,  6 

N.  Y.  164;    People  v.   Fisher,   2  Park.  Park.   Cr.   Rep.  (N.   Y.  Supreme  Ct.) 

Cr.* Rep.  (N.  Y.  Supreme  Ct.)  406.  155;  Stokes   v.  People,  53  N.  Y.   164, 

Tennessee.  — Neely  v.  State,  4  Baxt.  66  N.  Y.  342;    People  v.  Petrea,  92  N. 

(Tenn.)i74.  Y.  128. 

Wisconsin.  —  Perry  v.  State,  9  Wis.  Preeeryation  of  Particular  Mode  of  Selec- 

21.  tion.  —  To  preserve  the  right  of  trial  by 

See    also    Heyl  v.   State,    109    Ind.  jury,  it  is  unnecessary  to  preserve  a 

589.  particular    mode    of    selecting  jurors 

Object    of    Statatory  ProYlsioiis.  —  In  which  was  in  force  at  the  time  of  the 

Smith  V.  Bates,  (Tex.  Civ.  App.  1894)  adoption  of  the  Constitution.     State  v. 

27  S.  W.  Rep.  1044,  it  is  said  that  the  McClear,  11  Nev.  39. 

Texas  statute  providing  for  the  selec-  Subetitiition  for  Drawing  from  "  Body  of 

tion  of  jurors  by  commissioners  was  Connty."  —  A  legislature  empowered  to 

passed  for  the  purpose  of  preventing  regulate  the  mode  of  obtaining  a  jury 

and  avoiding  the  well-known  evils  re-  of  the    county    may  provide    for  the 

suiting  from  the  summoning  of  jurors  drawing    from   a  box  containing  the 

by  sheriffs.     See  also  Gulf,  etc.,  R.  Co.  names  selected  by  the  board  of  super- 

V.  Greenlee,  70  Tex.  553.  visors  of  a  county,  instead  of  requiring 

In  Iforyland,  prior  to  the  Act  of  1867,  the  jury  to  be  drawn  from  the  body  of 

c.  329,  the  sheriff  made  the  selection  of  the  county.     Cooper  v.  State,  59  Miss, 

the     panel     after     the    common-law  267. 

method.    The  legislature,  deeming  it  Eifect  of  Conetitntional  Change  in  Jndi- 

wise  to  guard  the  formation  of  juries  dal  9y>tem.  —  Where,    by  a    constitu- 

more  effectually  against  personal  and  tional  provision,  existing  laws  relative 

political    influences,  adopted,  by  that  to  the  judicial   system    then   in- force 

act,  the  present  system,  by  which  the  were  made  applicable  to  a  new  system 

judges  of  the  Circuit  Court  make  the  therein  provided  for,  it  was  held  that 

selection  from  certain  lists   furnished  a  code  provision  respecting  the  selec- 

them.     Cooper  v.  State,  64  Md.  40.  tion  of  jurors  did  not  become  unconsti- 

Spedal  Legislation  for  Particular  Courts,  tutional.     People  v.  Durrant,  116  Cal. 

<— A  sutute  creating  a  special  court  179. 
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f>ersons  originally  selected,  will  usually  be   determined  by  the 
aws  in  existence  at  the  time  of  the  selection  or  drawing.* 

d.  Special  Acts  —  Resort  to  General  Laws.  —  Where 

special  acts  relative  to  jury  service  by  a  particular  class  of  jurors 
contain  no  direction  as  to  the  manner  of  their  procurement,  resort 
may  be  had  to  the  general  provisions  of  law  on  the  subject.* 

e.  Statutes  Mandatory,  —  In  some  of  the  states  there  are 
decisions  to  the  effect  that  statutes  which  prescribe  the  powers 
and  duties  of  jury  commissioners  and  corresponding  officers  to 
whom  is  intrusted  the  selection  or  drawing  of  suitable  persons  as 
jurors,  and  which  prescribe  the  time  and  manner  of  exercising 
such  powers  and  performing  such  duties,  are  mandatory,  and  that 
strict  adherence  to  the  statutory  requirements  is  essential  to  sup* 
port  the  regularity  and  validity  of  the  proceedings.* 

1.  State  V,  Judge,  30  La.  Ann.  603.  the  commission  of  the  offense.     Hawes 

The  drawing  of  a  jury  before  an  act  v^  State,  88  Ala.  37;  Lore  v.  State,  4 

directing  changes  in  the  terms  of  couits  Ala.   173;  South  v.  State,  86  Ala.  617; 

is  made  effective  is  not  invalid  where  Jesse  v.  State,  20  Ga.  156. 

the  jury  drawn  is  in  attendance  at  the  8.  Peters  v.  State,  100  Ala.  10.    And 

term  fixed  by  the  rules  in  force  at  the  see    Linehan    v.   State,    113    Ala.   70, 

time  of  the  drawing,  and  that  time  coin-  wherein  it  was  held  that  where  such 

cides  with  the  term  fixed  by  the  orders  provision  has  been  made,  jurors  cannot 

of  the  court  under  the  act.     State  v.  be  drawn  under  provisions  respecting 

Desroche,  47  La.  Ann.  651.  the  supply  of  deficiencies  in  regular 

Jurors  are  not  public  officers  within  juries  or  the  formation  of  new  juries, 

the     Connecticut    Constitution;    hence  Jury  for  Particiilar  Court.  —  Where  the 

when  the  mode  of  selecting  jurors  is  mode  of  procuring  jurors  for  a  particu- 

changed  by  statute,  the  jurors  selected  lar  court  is  specially  provided  for  by 

thereunder  will  supersede  the  existing  statute,  and    under  its  provisions  no 

jurors.     State  v.  Bradley.  48  Conn.  535.  jury  can  be  presently  obtained,  a  jury 

Leglslativo  Intention  Indieatod  by  Tonns  may  be  summoned  according  to  the  re- 
of  Aot.  —  Where  the  selection  is  made  quirements  of  the  general  law.  State 
prior  to  an  act  which  plainly  indicates  v.  Burns,  54  Mo.  274. 
that  a  selection  under  the  old  law  shall  Proonring  Spoeial  Jury.  —  A  statute 
remain  intact,  unless  for  some  good  conferring  the  right  to  a  special  jury 
reason  the  commissioner  sees  fit  to  set  under  certain  conditions  is  not  invalid 
it  aside  and  make  a  new  one,  complaint  because  it  fails  to  prescribe  the  method 
cannot  be  made  successfully  as  to  the  of  summoning  the  jurors  if  service  can 
original  selection.  State  v,  Straub,  16  be  accomplished  by  resort  to  the  gen- 
Wash.  III.  eral  provision  respecting  the  procure- 

ElFoot  of  Statutory  Change  on  Beleotion  ment  of  the  attendance  of  persons  to 

Made.  — A  jury  drawn  under  the  stat*  serve  as  jurors,  and  the  officer  need  not 

ute  then  in  force  continues  in  existence  follow  the  modes  in  vogue  at  common 

as  a  lawfully  selected  jury  until  super-  law  for  the  summoning  of  special  or 

seded  by  a  jury  drawn   under  a  new  struck  juries.    Vierling    v.   Chas.   G. 

law,  unless  its  term  of  office  has  previ-  Stifel  Brewing  Co.,  15  Mo.  App.  125. 

ously  expired.     McCrory  v,  Anderson,  S.  Alabama.  —  Brazier    v.  State,    44 

103  Ind.  12.  Ala.  392;  Johnson  v.  State,  102  Ala.  i; 

The  Creation  of  a  Hew  Court  After  the  Steele  v.  State,  iii  Ala.  32. 

Beleotion  of  the  list  will  not  affect  a  list  California,  —  People    v.     Davis,    73 

already  made.     Woodward  v.  State,  33  Cal.  355. 

Fla.  508  Connecticut.  —  McGann  v,  Hamilton, 

Passage  of  Statute  After  Conuniiilon  of  58  Conn.  69. 

Offense.  — The     venire     will     not    be  Florida,  —  Gladden  v.  State,  13  Fla. 

quashed  because  the  trial  jurors  were  624.     But  see  Reeves  v.  State,  29  Fla. 

drawn  and  summoned   under  and  in  527. 

compliance  with  a  statute  passed  after  Indiana,  —  Mitchell    v.     Likent,    3 
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/.  Statutes  Directory.  —  But  notwithstanding  these  deci- 
sions the  great  weight  of  authority  is  to  the  effect  that  the  mere 
fact  that  officers  intrusted  with  the  several  duties  prescribed 
failed  to  conform  precisely  to  such  requirements  will  not  invali- 
date their  action,  unless  it  appears,  or  may  be  reasonably  inferred 
from  the  circumstances,  that  the  complaining  party  has  been  prej- 
udiced, or  that  injury  has  been  sustained  by  reason  of  neglect  or 
omissions  charged.^     In  brief,  courts  will  not  sanction  a  palpable 

Blackf.  (Ind.)  358;   Jones  v.  State,  3  United  States  and  laws  passed  in  par- 

Blackf.  (Ind.}  37.  suance  thereof.      £xf,  Virginia,   100 

Louisiana,  —  State  v.  Judge,  30  La.  U.  S.  3J9. 

Ann.    603;    State    v.    Da    Kocha,    so  \,  Alabama, — State   v,  Williams,  3 

La.  Ann.  356;  State  v,  Conway,  35  La.  Stew.  (Ala.)   454;    Bales  v.   State,   63 

Ann.  350.  Ala.   34;    Sale  v.   State,   68  Ala.  530; 

Michigan,  —  Houghton      v,     Huron  Long  v.  State,  86  Ala.  36;  Wilkinson  v. 

Copper  Min.  Co.,  57  Mich.  547.  State,  106  Ala.  23.                   , 

Mississippi,  —  Stevens  v.   Richer,   x  California,  —  Mowry  v,  Starbuck,  4 

How.  (Miss.)  523.  Cal.  274. 

Montana,  —  Kennon     v,    Gilmer,    4  Connecticut, — Colt  v.  Eves,  12  Conn. 

Mont.  433.  243. 

North  Carolina,  —  State  v,  Haywood,  Florida,  —  See   Reeves  v.   State,  29 

73  N.  Car.  437.  Fla.  527. 

Pennsylvania,  — Eaton    v.    Com.,   6  Georgia,  — Rafe  v.  State,  20  Ga.  60. 

Binn.    (Pa.)    447;    Opinion   of    Ct,  x  ///«»mj.  —  Wilhelm  v.  People,  72  111. 

Browne  (Pa.)  121;   Com.  v.  Freeman,  468;  Mapes  v.  People,  69  III.  523;  Ochs 

166  Pa.  St.  332.  V.  People,  25  III.  App.  379. 

South  Carolina, — State  v,  Pratt,  15  Iowa, — Claussen    v.    La    Franz,    i 

Rich  L.  (S.  Car.)  47.  Iowa  226;  State  v,  Carney,  20  Iowa  82; 

Texas.  —  Elkins  r.  State,  I  Tex.  App.  State  v,  Rockwell,  82  Iowa  429;  State 

539;  Shackle  ford  v.  State,  2  Tex.  App.  v,  Harris,  64  Iowa  289;    Brentner  v, 

385;  Harrisonz/.  Staie.'sTex.  App.  558;  Chicago,  etc.,   R.  Co.,  ( Iowa  1886)27 

Hunterv.  State,34Tex.Crim.  Rep,  599.  N.  W.   Rep.  605,  on  rehearing.     See 

Virginia. — Jones  v.   Com.,  87   Va.  also  State  v.  Ryan,  70  Iowa  155;  State 

63:  Vawter  v.  Com.,  87  Va.  245.  v,  McCahill,  72  Iowa  in. 

United  States.  —  U.  S.  v.  Woodruff,  Louisiana.  —  State  v,  Pruett,  49  La. 

4  McLean  (U.  S.)  105;  Clinton  z^.  Engle-  Ann.  283;  State  v,  Harris,  34  La.  Ann. 

brecht,  13  Wall.  (U.  S.)  434.  118;  State  v.  Dozier,  33  La.  Ann.  1362; 

And  see  Murphy  v.  State,  86  Ala.  45:  State  v.  Smith,  33  La.  Ann.  1414;  State 

Wells  V.  State,  94  Ala.  i.  v.   Miller,   26   La.  Ann.   579;  State  v, 

DiieretionefOmeers. — Statutes  which  Johnson,    47    La.    Ann.    1O92;    State 

establish  a  rule   for    drawing    Jurors  v.  McCarthy,  44  La.  Ann.  323;  State  v. 

leave  no  discretion  in  the  officers  deslg-  Taylor,  44  La.  Ann.  783;  State  v.  Hall, 

nated    to    conduct  the  drawing,   but  44  La.  Ann.  976;  State  ?/.  Green,  43  La. 

plainly    indicate  how  the   proceeding  Ann.  402;    atate  v.  Simmons,  43  La. 

shall  be  conducted.    People  t/.  Labadle,  Ann.  991;  State  v.  White,  46  La.  Ann. 

66  Mich.  702;  People  v.  Hall,  48  Mich.  1273:  State  v,  Vegas,  19  La.  Ann.  105; 

486.  Pratt  V.  Grappe,  12  La.  451. 

8triet€emplianee7aTored.  — Although  Maryland,  — Green  v.  State,  59  Md. 

an  act  authorizing  the  drawing  of  a  123. 

special  venire  from  the  box  is  not  man-  Missouri, — State  v.   Reilly,   4  Mo. 

datory,  yet  the  practice  is  to  be  com-  App.  392,    State  v.  Pitts,  58  Mo.  556; 

mended  and  is  favored  by  the  courts.  State  v,   Breen,  59  Mo.  413;  State  v. 

State  V.  Brogden,  in  N.  Car.  656.  Knight,  6x  Mo.  373;  State  z/.  Matthews, 

Duty  of  State  Judge  to  follow  Laws  of  88  Mo.  121;  State  v.  Gleason,  88  Mo. 

the  ITnltod  States.  —The  action  of  a  state  582;  State  v,  Bleekley,  18  Mo.  428. 

judge  in  selecting  jurors  is  ministerial,  Nevada,  — State  v,  Squaires,  2  Nev. 

and  in   the  exercise  of  the  authority  226. 

conferred  upon  him  by  the  state  he  is  New  Jersey,  —  Tohnson  v.  State,  59 

bound  to  obey  the  Constitution  of  the  N.  J.  L.  271 ;  Gardfner  v.  State,  55  N.  J. 
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disregard  of  essential  statutory  provisions  nor  overlook  material 
departures  therefrom,  but  if  there  is  a  substantial  compliance  with 
the  statutes,  mere  irregularities  in  the  procedure,  or  mere  infor- 
malities on  the  part  of  the  officers  charged  with  the  selection  and 
drawing,  will  be  deemed  unimportant.^ 

g.  EXCLUSIVENESS  OF  STATUTORY  MODES.  —  It  has  been  held 
that  where  officers  have  neglected  their  duty  in  failing  to  provide 
jurors,  or  from  any  cause  jurors  are  not  selected  in  the  manner 
and  at  the  time  prescribed  by  statute,  the  court  has  authority  to 
procure  a  jury  for  the  transaction  of  business  before  it,*  but 

L.  17;  Poulson  V,  Union  Nat.  Bank,  40  Kentucky.  —  Risner  v.  Com.,  95  Ky. 

N.  J.  L.  563.  539. 

New   York,  —  People  v.  Ransom,  7  Maryland.  —  Friend  v.   Hamill,    34 

Wend.  (N.  Y.)  417;    Cole  v.   Perry,  6  Md.  298. 

Cow.  (N.  Y.)  584;  Friery  v.  People,  54  Michigan.  —  People    v.    Fuhrmann, 

Barb.  (N.  Y.)  319;  People  v.  Tweed,  50  103  Mich.  593;  People  v.  WiUiams,  24 

How.   Pr.   (N.   Y.   Supreme  Ct.)  262;  Mich.  156. 

People  V.  Rogers,  13  Abb.  Pr.  N.  S.  (N.  Minnesota.  —  State  v.    Schumm,  47 

Y.  Supreme  Ci.)  370.  Minn.    373;    State    v.    Greenman,   23 

North  Carolina.  —  State  v.  Potts,  100  Minn.  209. 

N.  Car.  457;  State  v.  Brogden,  in  N.  New    York,  — Friery  v.   People,   54 

Car.  656.  Barb.  (N.  Y.)  319. 

Ohio.  —  McHugh  V.  State,  42  Ohio  North  Carolina.  —  State  v.  Potts,  100 

St.  154.  N.  Car.  457;  State  v.  Brogden,  in  N. 

Oregon.  —  Hart  v.  Territory,  I  Oregon  Car.  656. 

122.  Pennsylvania. — Com.    v.   Miller,  4 

South  Carolina.  —  Stale  v.  Massey,  2  Phila.  (Pa.)  210. 

Hill  L.  (S.  Car.)  379;  State  v.  Cardoza,  South  Carolina.  — State  v.  Cardoza, 

II  S.  Car.   195;  State  v,  Campbell,  35  11  S.  Car.  246;   State  v.  Smalls,  n  S. 

S.  Car.  28;  State  v.  Smalls,  11  S.  Car.  Car.  262. 

262.  Washington. — State    u.     Payne,    6 

Tennessee.' — Hardwick   v.    State,    6  Wash.  563. 

Lea  (Tenn.)  106.  Keoenity  of  VoUowing  Statato.  —  Stat- 

Texas.  —  Pocket    v.    State,    5    Tex.  utory  provisions  respecting  the  consti- 

App.   552;    Charles  v.  State,  13  Tex.  tution  of  the  panel  should  be  followed. 

App.  658.  State  V,  Jennings,  15  Rich  L.  (S.  Car.) 

Washington.  —  State  v.    Bokien,    14  42;  State  v,  Pratt.  15  Rich  L.  (S.  Car.) 

Wash.  403.  47. 

Wisconsin, — Burlingame  v.  Burlin-  Liberal  Constraotlon  of  Statates. — Laws 

game,  18  Wis.  285;  Mills  v.  Johnson,  respecting  the  drawing  of  jurors  will 

17  Wis.  598.  be  so  construed  as  equally  to  conserve 

QuslifloationB  of  CommiMionen.  —  The  the  interests  of  the  public  in  the  vindi- 

requirement  of  21  U.  S.  Stat,  at  L.  43,  cation  of  law  and  order  and  to  guard 

that  a  jury  commissioner  appointed  by  the  right  of  individuals  to  a  fair  and 

the  court  shall   be  a  person  of  good  impartial    trial.     State  v.   Brooks,   36 

standing,  resident  in  the  district,  and  a  La.  Ann.  334. 

well-known  member  of  the  principal  Where    the    Difference   between    Two 

political  party  opposing  that  to  which  Modee  of  Prooednre  by  commissioners  is 

the  clerk  may  belong,  is  directory  and  formal  and  not  substantive,  and  the 

not  mandatory.     U.  S.   v.  Chares,  40  form  is  not  made  material  by  the  stat- 

Fed.  Rep.  820.  ute,  the  substance  of  their  action  will 

1.  Alabama,  —  Long  v.  State,  86  Ala.  alone  be  looked  at.    State  v.  Cardoza, 

36;  Wilkinson  v.  State,  106  Ala.  23.  11  S.  Car.  195. 

Illinois.  —  Mapes  v.   People,  69  111.  8.  See    supra,    VL  i.    Common-Law 

523.  Practice,     And  see  People  v,  Devine, 

Iowa.  —  State  z/.  Carney,  20  Iowa  82.  46  Cal.  46;    Claussen  v.  La  Franz,  I 

Kansas.  — State  v,  Jenkins,  32  Kan.  Iowa  226;  Exp.  Crawford,  12  Neb.  379; 

477;  State  V.  Yordi,  30  Kan.  221.  Roundtree  v.  Gilroy,  57  Tex.  176. 
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where  it  is  expressly  required  by  statute  that  jurors  shall  be 

In  nUnoiB,  by  statute,  the  default  of  the  sheriff  to  summon  a  venire  for  the 

officers  charged  with  the  duty  of  draw-  trial  of  a  civil  cause/'  it  appeared  that 

ing   and   summoning  jurors   will   not  a  special  judge  had  caused  a  jury  to 

preclude  the  court  from  obtaining  a  be    summoned    by  the    sheriff    when 

jury  where  one  is  demanded.     Fanning  there  was  in  attendance  a  jury  for  the 

V.  People,  lo  111.  App.  70.  week  regularly  drawn,  but  which  was 

In  Louidana  there  is  no  constitutional  being  used  by  the  regular  judge,  in- 

limitation  on  the  power  of  the  legisla-  stead    of    waiting   until    the    regular 

ture  to    authorize  a  district  judge  to  jurors  could  be   obtained.     However, 

cause  a  jury  to  be  drawn  at  any  term  in  "Western  Union  Tel.  Co.  v,  Everhart, 

of   court  or  at  any  time  during  the  10  Tex.  Civ.  App.  468,  the  court  said 

term.     Soniat  v.  Supple,  48  La.  Ann.  that  the  state  of  facts  in  the  foregoing 

296.  case  did  not  require  so  broad  a  declara- 

Failnn  to  Provide  Jury  for  Extended  tion  of  the  law  as  was  contained  in  the 

Term.  —  Where    commissioners    have  sentence  quoted  and  that  the  statement 

failed  to  provide  a  jury  for  an  extended  was  obiUr  dictum, 

terra  of  the  court,  the  judge  will  have  Keoeeiity  for  Kew  List  When  There  If 

authority    to  provide  a  jury  for  the  a  List  in  EzlBtenoe. —  In  Sale  v.  State, 

transaction    of    business.       Leach    v.  68  Ala.  530,  it  was  held  that  a  statute 

Linde,  108  N.  Car.  547.  requiring  that  when  a  jury  trial  is  de- 

Failure  to  Appoint  GommiMionen.  —  manded  the  court  shall  order  the 
Under  a  statute  requiring  an  appoint-  sheriff  to  draw  instanUr  a  specified 
ment  of  jury  commissioners  and  selec-  number  of  qualified  voters  from  the 
tion  by  them  at  stated  terms,  and  county,  provided,  however,  that  when- 
providing  that  if  there  be  a  default  in  ever  the  court  deems  that  the  business 
the  number  of  jurors  in  attendance  the  of  the  court  requires,  it  may  direct  the 
sheriff  may  be  directed  to  summon  suffi-  sheriff  to  prepare  a  list,  etc.,  from 
cient  persons  to  complete  the  panel,  it  which  petit  jurors  may  be  selected  tor 
was  held  that  where,  because  of  an  the  next  ensuing  term,  was  merely  di< 
oversight,  jury  commissioners  had  not  rectory,  and  that  where  there  was  a  list 
been  appointed,  as  required  by  law,  the  of  such  jurors  already  prepared  the 
court  might  direct  the  sheriff  to  procure  sheriff  need  not  procure  and  furnish  a 
jurors  for  the  purpose  of  transacting  new  list  whenever  and  as  often  as 
the  business  before  it.  Western  Union  there  was  an  order  to  draw  additional 
Tel.  Co.  V.  Everhart,  10 Tex.  Civ.  App.  jurors  for  the  term. 
468.  '  Tailnre  of  Board  to  Keet  After  KaUng 

Under    the    Texas    Beviied    Statutes,  of  Order.  —  In  People  v.  Lopez.  59  Cal. 

§  3022,  which  provides  '.hat  on  the  fail-  362,  it  was  held  that  a  challenge  to  the 

ure  to  appoint  jury  commissioners,  or  panel  was  properly  overruled  when  it 

the   failure  of  the    commissioners   to  appeared  that  the  court  had  made  an 

select  jurors,  the  court  may  authorize  order  designating  the  number  of  grand 

the  sheriff  to  summon  a  sufficient  num-  and  trial  jurors,  but  that  the  board  of 

her  of  jurors  for  the  term,  etc.,  whtfre  supervisors  had  not  met  after  the  mak- 

either  of  the   contingencies    provided  ing  of  the  order,  and  that  no  jurors  had 

for  arises  the  court  may  have  a  venire  been  selected  to  serve,  but  that  at  the 

summoned  through  the  sheriff.     Smith  time  of  the  order  there  were  in  the  jury 

V.  Bates,  (Tex.  Civ.  App.  1894)  28  S.  box  the  names  of  about  two  hundred 

W.   Rep.  64  (on  rehearing),  modifying  persons  who  had  been  duly  selected  by 

and  correcting  the  opinion  in  Smith  v,  the  board  for  the  prior  year. 

Bates,  (Tex.  Civ.  App.  1894)  27  S.  W.  Where  the  Begidar  Jury  for  the  Week 

Rep.    1044,   and  overruling  Daniel   v.  Has  Been  Disoharged,  the  sheriff  may  be 

Bridges,   73   Tex.    149,   and   Lewis  v.  directed  to  summon  a  jury.     Wyatt  v. 

Merchant,  (Tex.  App.   1890)  16  S.  W.  State,  (Tex.  Crim.  App.  1897)  42  S.  W. 

Rep.    173,   which   followed    the   latter  Rep.  598. 

case.     See  also  Houston,  etc.,  R.  Co.  V.  Disdiarge    of   Panel. — Although    no 

Vinson,  (Tex.  Civ.  App.  1896)  38  S.  W,  necessity  exists  for  discharging  a  panel 

Rep.  540.  of  jurors  because  drawn   less  than  a 

In  Daniel  v.   Bridges,  73  Tex.  149,  prescribed  time  before  the  term,  yet  a 

wherein  it  was  held  that  *'  the  law  in-  discharge    under  such  circumstances 

vests  no  court  with  the  power  to  order  and  the  summoning  of  another  panel 
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Selected  by  commlssidiiert,  A  sdection  in  any  other  mantief  may 
invalidate  the  array.^ 

8.  TTnited  States  Courtl  —  By  the  Judiciary  Act  of  17S9,  Jurors 
in  all  cases  to  serve  in  courts  of  the  United  States  were  required 
to  be  designated  by  lot  or  otherwise,  in  each  state  respectively, 
according  to  the  mode  of  forming  juries  therein  then  practiced, 
so  far  as  the  laws  of  the  same  would  render  such  designation 
practicable  by  the  courts  or  marshals  of  the  United  States  *  By 
the  subsequent  Act  of  July  20,  1 840,  and  the  various  amena- 
ments  thereto,  it  is  provided  that  jurors  shall  be  designated 
by  ballot^  lot,  or  otherwise,  accorcfing  to  the  mode  of  form- 
ing such  juries  now  practiced  and  hereafter  to  be  practiced 
in  the  highest  courts  of  law  of  each  state,  in  so  far  as  such 
mode  may  be  practicable  by  the  courts  of  the  United  States  or 
*  the  officers  thereof,  and  the  courts  are  empowered  to  make  all 
necessary  rules  for  conforming  the  designation  and  impaneling  of 
juries  in  substance  to  the  laws  and  usages  from  time  to  time  in 
force  in  the  states.*  But  in  the  absence  of  a  rule  or  order  adopt- 
by  open  venire  is  not  necessarily  such  d.  Rev.  Stat.  U.  S.,  §  8oo.  See  also 
error  as  will  require  reversal  of  a  con-  U.  S.  v.  Shackleford,  i8  How.  (U.  S.) 
viction.  Babcock  v.  People,  13  Colo.  588;  U.  S.  v.  Woodruff,  4  McLean  (U. 
515.  S  )  105;    U.  S.  V,  Douglass,  2  Blatchf. 

An  Oljeotioii  that  a  Bpeoial  Venire  was  (U.  S.)  208;  Brewer  v.  Jacob,  22  Fed. 
Vot  Brawn  from  tke  Box  as  provided  by  Rep.  234;  U.  S.  v.  Richardson,  28  Fed. 
statute   is   unavailable   where  such  a     Rep.  69. 

drawingisdiscietionary  with  the  judge.        I^ke  Amfludatory  Act  of  Inao  30,1878 
State  V.  Smarr,  121  N.  Can  669.  (21  Stat,  at  L.  43),   provides  that  all 

1.  Anderson  v.  State,  34  Tex.  Crim.  jurors,  '*  including  those  summoned 
^^P*  2^'  during  the  session  of  the  court,  shall 

As  where  the  Beleotion  Is  by  the  Sheriff,  be  publicly  drawn  from  a  box  contain- 
—  Eikins  V.  State,  i  Tex.  App.  539;  ing,  at  the  time  of  each  drawing,  the 
Shackleford  v.  State,  2  Tex.  App.  385.  names  of  not  less  than  three  hundred 
And  see  Smith  v.  Bates,  (Tex,  Civ.  persons,  possessing  the  qualifications 
App.  1894)  27  S.  W.  Rep.  1044;  Daniel  prescribed  in  section  eight  hundred  of 
V.  Bridges,  73  Tex.  149.  the    Revised    Statutes,    which    names 

In  Indiana  it  has  been  held  that  shall  have  been  placed  therein  by  the 
where  by  statute  the  jurors  for  the  sec-  clerk  of  such  court  and  a  commissioner, 
ond  week  of  the  term  are  reauired  to  to  be  appointed  by  the  judge  thereof, 
be  selected  by  commissioners,  tneirfail-  which  commissioner  shsdl  be  a  citizen 
ure  to  make  the  selection  will  not  of  good  standing,  residing  in  the  die- 
authorize  the  court  to  order  that  a  jury  trict  in  which  such  court  is  held,  and 
be  summoned  and  impaneled.  Wright  a  well-known  member  of  the  principal 
V.  Stuart,  5  Blackf.  (Ind.)  120.  political  party  in  the  district  in  which 

8.  Keoeesity  of  Striot  Adherenoe  to  State  the  court  is  held  opposing  that  to  which 
PraetieOk — The  provisions  of  this  act,  the  clerk  may  belong,  the  clerk  and 
so  far  as  they  required  conformity  with  said  commissioner  each  to  .place  one 
the  state  practice,  were  obligatory  only  name  in  said  box  alternately,  without 
as  to  its  most  substantial  requisites,  reference  to  party  affiliations,  until  the 
t.  e.,  qualifications  of  the  jurors  and  the  whole  number  required  shall  be  placed 
mode  of  selection,  and  did  not  require  therein.  But  nothing  herein  contained 
a  strict  adherence  to  the  state  practice  shall  be  construed  to  prevent  any  judge 
as  to  number,  respecting  which  the  from  ordering  the  names  of  jurors  to 
rules  of  the  common  law  governed,  be  drawn  from  the  boxes  used  by  the 
iJ.  S.  V,  Insurgents,  2  Dall.  (U.  S.)  335;  state  authorities  in  selecting  jurors  in 
U.  S.  V.  Fries,  3  Dall.  (U.  S.)  515;  U,  the  highest  couru  of  the  state." 
5.  V,  Dow,  Taney's  Dec.  (U.  S.)  34.  Validity  of  Hole.  —  Under  the  Act  of 
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ing  the  state  practice,  such  practice  Is  in  no  wise  obligatory  on 

the  federal  courts.*  By  section  802  of  the  Revised  Statutes  of 
the  United  States,  jurors  maybe  returned  from  such  parts  of  the 

district  as  the  court  shall  direct,  so  as  to  be  most  favorable  to 
an  impartial  trial,  and  so  as  not  to  incur  any  unnecessary  expense, 
or  unduly  burden  the  citizens  of  any  part  of  the  district  with 
such  services.* 

1840  it  was  held  that  a  court  sitting  in  marshal,  put  in  a  box,  and  a  sufficient 

Georgia  had  power  to  make  a  rule  Siat  number  drawn  out  and  inserted  in  the 

five  hundred  persons,  qualified  under  venire  as  jurors. 

the  state  law,  might  be  selected  by  the  In   the   Absenoe  of  a  Bnlo  or   Order 

marshal  and  cleric  to  be  drawn  by  lot  adopting  the  state  practice  respecting 

as  jurors  by  such  officers.     U.  S.  v,  the    designation    and    impaneling    of 

Collins,  I  Woods  (U.  S.)  499.  jurors  in  trials  had  in  the  courts  of  the 

Vooeaaity  of  Employment  of  StatoOfilceri.  United  States,  the  mode  is  within  the 

—  Under  the  Act  of  1840  it  is  not  ncces-  control  of  those  courts,  subject  only  to 

sary  that  state  officers  should  be  em-  the     restrictions     Congress    has    pre- 

ployed,  but  the  duties  may  be  imposed  scribed,  and  also  to  such  limitations  as 

entirely  on  federal  officers.     U.  S.  v.  are  recognized  by  the  settled  principles 

Collins,  I  Woods  (U.  S.)  499.  of  criminal  law  to  be  essential  in  secur- 

Hinfltng  Foroe  of  State  Statute.  —  A  re-  Ing  impartial  juries.     Pointer  v.  U.  S., 

quirementof  a  state  law  that  the  names  151  U.  S.  396. 

of  jurors  shall  be  taken  from  the  boolcs  Ezoeption  in  Pennsylvania.  —  The  Act 

of  the  tax  receiver  is  not  obligatory  on  of  1840  excepted  from  its  operation,  so 

the  federal  courts,  which  are  only  re-  far  as  respected  the  mode  of  obtaining 

quired  to  take  care  that  their  jurors  jurors,  the  courts  of  the  United  States 

have  the  same  qualifications  as  jurors  in  the  state  of  Pennsylvania,  and  a  jury 

in  the  state  courts.     U.  S.  v.  Collins,  i  could  there  be  obtained  on  open  venire 

Woods  (U.  S.)  499.  until  the  Act  of  June  30,  1879,  §  2  (21 

litaral   Gonfomdty    to    the  mode  of  U.  S.  Stat,  at  L.  43).     See  U.  S.  v. 

selecting  and  drawing  jurors  prescribed  Beebe,  2  Dakota  292. 

by  state  laws  is  not  required.    U.  S.  v.  Change  in  State  Statute  After  Order  to 

Tallman,  to  Blatchf.  (U.  S.)  21.  Proenre  Jury.  —  In  Alston  v.  Manning, 

The  Duty  of  Jury  Commisaionen  in  pre-  Chase's  Dec.  (U.  S.)  460,  it  appeared 

paring  the  jury  box  is  mandatory.     U.  that  before  a  direction  had  been  made 

S.  V.  Ambrose,  3  Fed.  Rep.  283.     And  to  procure  a  jury  the  statutory  require- 

Bee  U.  S.  V.  Chaires,  40  Fed.  Rep.  820.  ments  and  the  practice    under  which 

1.  Heeeaaity  of  Ad<^on  of  State  Prao-  the  direction  was  made  had  been  ma- 

tioe  by  Sole  or  Order.  —  The  laws  and  terially  changed,  but  it  was  held  that, 

usages  relating  to  the  respective  state  the    new    practice    not    having    been 

courts  are  not  applicable  to  the  courts  adopted  by  rule  or  otherwise,  an  objec- 

of  the  United  States  excepting  so  far  tion  to  a  jury  so  procured  was  unten- 

as  the  court  shall  show  by   general  able. 

standing  rule,  or  by  special  order,  in  a  S.  Jodioiary  Aot  of  1789,  as  Affeeted  by 
particular  case  adopting  the  statute  AotoflMO. — Thatportionof  the  Judi- 
practice  in  that  regard.  St.  Clair  v.U.  clary  Act  (i  U.  S.  Stat,  at  L.,  §29) 
S.  154  U.  S.  134;  U.  S.  V.  Shackleford,  which  provides  for  drawing  jurors  from 
18  How.  (U.  S.)  588;  U.  S.  V,  Richard-  such  parts  of  the  district  as  the  court 
son,  28  Fed.  Rep.  61;  U.  S.  v.  Collins,  shall  direct  was  not  repealed  by  the 
I  Woods  (U.  S.)  499.  Act  of  Congress  of  July  20,  1840  (5  U. 

In  U.  S  V.  Woodruff,  4  McLean  (U.  S.  Stat,  at  L.  394),  but  is  still  in  force. 

S.)  105,  on  objection  that  the  jury  had  U.  S.  v    Stowell    2  Curt.  (U.  S.)  153. 

not  been  selected  in  conformity  with  And  see  U.  S.  v.  Richardson,  28  Fed. 

the  state  practice  "  as  near  as   may  Rep.  69. 

be,"  the  cause  was  continued,  and  the  Adluro  to  Select  firom  County  Wherein 

court  adopted  a  rule  that  at  a  proper  Orima  Committed.  —  A  plea  setting  forth 

time  before  each  term  names  of  suit-  that  the  defendants  were  citizens  of  a 

able     persons     should     be     selected  designated  county  within  the  district 

throughout  the  state  by  the  clerk  and  wherein  the  offense  charged  was  com- 
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4.  Territorial  Conrta  —  Territorial  courts  sitting  for  the  trial  of 

causes  arising  under  the  Constitution  and  laws  of  the  United 
States  are  controlled,  in  procuring  juries  for  the  transaction  of 
their  business,  by  the  acts  of  Congress.*  But  these  acts  have  no 
application  to  the  trial  of  cases  arising  under  or  for  offenses 
against  the  laws  of  the  territory.* 

6.  The  Officers  —  ^.  Constitution  of  Official  Bodies.— 

The  constitution  or  establishment  of  boards,  commissions,  or  the 
like,  vested  with  power  to  select  persons  for  jury  service,  must 
be  in  accordance  with  constitutional  or  statutory  provisions 
relative  thereto.*  The  office  of  jury  commissioner  is  usually  an 
appointive  and  not  an  elective  one,  the  appointment  being  made 
by  the  court,  which  is  necessarily  vested  with  a  large  discretion, 
controlled  only  by  the  observance  of  statutory  provisions  respect- 
ing the  qualifications  of  the  appointee.* 

mitted,   and   that  none  of  the  names  to  have  the  jury  dra«rn  and  impaneled 

from  which  the  jury  was  drawn  were  in  the  mode  prescribed  by  sections 4013- 

those  of  residents  of  the  county  in  ques-  4015  of  Mansfield's  Arkansas  Digest, 

tion,  but  which  fails  to  aver  injury  or  Gulf,  etc.,  R.  Co.  v,  Washington,  49 

prejudice,  is  faulty.     U.  S.  v.  Chaires,  Fed.  Rep.  347,  4  U.  S.  App.  121^  follow- 

40  Fed.  Rep.  820.  ing  Gulf,  etc.,  R.  Co.  v,  James,  48  Fed. 

1.  A  jury  summoned  under  terri to-  Rep.  148. 

rial  laws  from  a  county  wherein  a  Dis-  2.  Applicability  of  Tederal  Laws  to  Dif- 

trict  Court  is  sitting  is  a  jury  of  the  tiict  Courta  of  Territory.  —  In  U.  S.  v. 

vicinage,  and  may  be  used  in  a  case  Beebe,  2  Dakota  292,  it  was  held  that 

arising     under     the      federal      laws,  the  Act  of  Congress  of  June  30,  1879, 

although  the  crime  was  committed  in  relative  to  the  drawing  of  jurors,  while 

another  county  within  the  district.     U.  applicable    to    federal    courts    sitting 

S.  V,  Mays,  i  Idaho  763.  within  the  several  states,  did  not  apply 

Under  the  Act  of  Congress  of  June  to  District  Courts  of  the  territory. 
30,  1879,  it  is  competent  for  the  terri-  In  Clinton  v,  Englebrecht,  13  Wall, 
torial  courts  to  order  that  jurors  for  the  (U.  S.)  434,  which  was  a  cause  which 
trial  of  cases  arising  under  the  Consti-  arose  exclusively  under  a  law  of  the 
tutionand  the  laws  of  the  United  States  territory  of  Utah,  the  trial  court  pro- 
shall  be  drawn  from  the  box  of  names  ceeded  on  the  theory  that  it  was  a  court 
selected  and  provided  by  the  county  of  the  United  States,  and  issued  an 
commissioners  for  the  trial  of  territo-  open  venire  to  the  marshal,  acting  ap- 
rial  causes.  Territory  v.  Reed,  5  parently  on  the  hypothesis  that  it  was 
Mont.  92.  to  be  governed  in  the  selection  of  juries 

Open  Venire.  —  In  a  territorial  court  by    the    Act   of    Congress.     But    the 

sitting  for  the  trial  of  causes  arising  Supreme  Court  of   the  United  States 

under  the  laws  of  the  United  States,  held  that  the  territorial  court  erred  both 

and  where  no  law  of  the  territory  ex-  in  its  theory  and  in  its  action,  and  that 

ists  as  to  the  mode  of  procuring  jurors,  the  making  up  of  the  lists  and  all  mat- 

the    court    may    cause    jurors    to    be  ters  connected  with  the  designation  of 

brought    in    under    an    open    venire,  the  juries  were  subject  to  the  territorial 

Beery  v.  U.  S.,  2  Colo.  186.  laws.     And    see    U.   S.    v.    Beebe,  2 

Crimes  Committed  within  Indian  Terri-  Dakota  292. 

tory. —  In  U.  S.  v,   Dawson,   15  How.  8.  State  v,  Conway,  35  La.  Ann.  350; 

(U.  S.)  467,  it  was  decided  that  a  jury  Friend  v.  Hammill,  34  Md.  298. 

drawn  from  the  district  of  Arkansas  Attorneys  are  improper  persons   to 

and  state  of  Arkansas  was  a  proper  and  perform  clerical  work  in  the  selection 

competent  jury  to  try  a  person  for  a  of  jurors.     Bucks   County  Jurors,  20 

crime  committed  in  the  adjoining  In-  Pa.  Co.  Ct.  Rep.  36. 

dian  Territory.  4.  Jnry  CommisBioners  Are  Appointive 

In  the  United  States  court  in  the  In-  and  Kot  Elective  Offloen  within  a  con- 

dian  Territory  the  accused  is  entitled  stitutional     provision    that   *'  judicial 
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b.  Qualification  —  (i)  Generally, — The  members  of  such 
boards  or  commissions  must,  of  course,  possess  the  requisite  statu- 
tory qualifications  to  enable  them  to  hold  office.* 

officers  of  cities  or  villages  shall  be  a  county  officer  within  a  statute  dis- 

elected,  and  all  other  officers  shall  be  qualifying  such  officers  from  acting  as 

elected  or  appointed,"  etc.     People  v,  jury  commissioners.     McLain  v.  State, 

Reilly,  53  Mich.  260.  71  Ga.  279. 

Appointment  at  Begular  Term.  —  The  Where  several  members  of   a  jury 

Montana  statute  making  it  the  duty  of  commission  who  were  likewise  school 

the  judge  of  the   District  Court  to  ap-  directors  qualified    as    commissioners 

point    jury     commissioners    at    each  after  their  appointment  as   directors, 

"regular  term  *'  is  as  well  applicable  they  will   be  deemed    competent   and 

to  courts  in  continuous  session  as  to  legal  commissioners.   State  z/.Nockum, 

those  holding  regular  terms.     State  v.  41  La.  Ann   689;  State  t/.  Riley,  41  La. 

McHauon,  10  Mont.  370.  Ann.  693. 

Appointment  During  Term.  —  Under  a  Aooeptanoe  of  Other  Office.  —  A  jury 

statute  requiring  an   appointment    of  commissioner  who  has  accepted    an- 

jary  commissioners  and    selection  by  other  office  and  qualified  in  it  is  thence- 

them  at  stated  terms,  and  providing  forth  constitutionally  disqualified  from 

that  if  no  commissioner  shall  have  been  serving  as  a  jury  commissioner.     State 

appointed  at  the  time  prescribed,  etc.,  v.  Newhouse,  29  La.  Ann.  824. 

the  court  may,  when  it  deems  neces-  Snperintendence    of   Drawing    by   One 

sary,    appoint  commissioners  for  the  Disqualified. —  Jurors  selected  from  the 

purpose  of  making  a  selection,  where  regular  panel  drawn  for  the  term  are 

through  oversight  no  jury  commission-  not    incompetent    because    the    judge 

ers  have  been  appointed  as  required  by  who  ordered    and   superintended    the 
law,  commissioners  may  be  appointed  ,  drawing  was  disqualified  to  sit  in  the 

during  a  term  for  the  purpose  of  select-  cause.     People   v.    Ah   Lee   Doon,  97 

ing  jurors  for  the  transaction  of  busi-  Cal.  171. 

ness   at    that    term,    although    other  Objeetion  te  Want  of  Qualification  When 

details  respecting  the  filing  of  the  lists  Kade.  —  An  objection  to  the  mode  or  to 

within  a  prescribed  time,  etc.,  cannot  the  want  of  qualification  of  the  jury 

be    complied    with.      Western   Union  commissioners  must  be  made   in   the 

Tel.  Co.  V.  Everhart,  10  Tex.  Civ.  App.  preliminary   stages   of   the    trial,  and 

468.  is  unavailable  on  motion  in  arrest  of 

Appointment  Out  of  Term.  —  Jury  com-  judgment.     State  v.  Miles,  31  La.  Ann. 

missioners  may  be  appointed  by  the  825;    State    v.   Alverez,    7    La.    Ann. 

judge  out  of  term,  and  the  fact  of  the  284. 

appointment  and  evidence  of  the  same  Proof  of  Disqualification.  —  The  clerk 

may  be  recorded  by  the  clerk  in  the  of  the  court  is  a  competent  witness  to 

minute  book  at  that  time.    State  v.  prove  that  he  was  not  duly  qualified  as 

Murray,  47  La.  Ann.  911.  jury  commissioner  prior  to  the  drawing 

Utilisation  of  Eziiting  Commieiion.  —  of  a  venire.     State  v.  Ashworth,  41  La. 

Where    the    court    has    a    discretion  Ann.  683. 

"  when  it  may  deem  necessary  "  to  ap-  The  Tailnre  of  the  Clerk  to  Make  Entry 

point  commissioners  where  none  have  of  the  Appointment  and  Qualification  of  a 
been  appointed  in  time   to  make  the  .  commissioner  will   not  invalidate   the 

selection,  it  may  utilize  the  services  of  acts  of  the  latter.     State  v.  Hall,  44  La. 

commissioners   already    appointed    to  Ann.  976. 

make  the  selection  for  the  next  term.  Baoe  Distinctions.  —  A  statutory  pro- 
Williams  V,  State.  24- Tex.  App.  32.  vision  that  a  circuit  judge  shall  appoint 

Prejudice  of  Sheriif.  —  Unless  the  right  annually  three  jury  commissioners 
is  conferred  by  statute,  the  accused  possessing  certain  prescribed  qualifica- 
cannot  demand  the  appointment  of  a  tions  as  to  intelligence,  impartiality, 
commission  to  select  the  jury  by  which  etc.,  does  not  require  the  appointment 
he  is  to  be  tried  because  of  the  alleged  as  commissioner  of  a  person  of  African 
prejudice  of  the  sheriff  and  his  depu-  descent,  notwithstanding  statutory  pro- 
ties.  Johnson  v.  State,  31  Tex.  Crim.  vision  as  to  discrimination  between  the 
Rep  456.  white    and    colored    races.     Smith    v, 

1.  A  County  Bohool  Conuniiiioner  is  not  Com.,  (Ky.  1896)  33  S.  W.  Rep.  825. 
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(2)  By  Oath.  —  Lfke  other  public  oflScers,  jury  commissioners 
are  required  to  qualify  by  oath  duly  to  perform  the  respective 
duties  with  which  they  may  be  charged,  though  a  commissioner 
who  acts  as  such  ex  officio,  and  who  has  been  duly  sworn  to  exe- 
cute the  duties  of  his  principal  office,  seemingly  should  not  be 
required  to  take  an  additional  oath  with  relation  to  his  office  as 
commissioner.*  Yet  in  one  jurisdiction,  at  least,  a  clerk  who  is 
ex  officio  a  member  of  a  jury  commission  is  required,  in  addition 
to  his  regular  oath  of  office,  to  take  also  a  special  oath  as  a  mem- 
ber of  the  commission.* 

One  OatlL  —  This  oath,  however,  need  be  taken  but  once  during 
his  term  as  commissioner,  and  it  is  unnecessary  that  he  should  be 
resworn  upon  every  drawing  of  the  jury.' 

Failure  to  Filoor  Beoord  OatlL  —  But  if  an  officer  has  qualified  in  fact, 
in  the  absence  of  express  provisions  of  law  to  the  contrary,  the 
failure  to  file  or  to  record  the  oath  taken,  or  its  absence  from  the 
files  or  record,  will  not  invalidate  a  selection  or  drawing  in  which 
he  participates;*  and  a  finding  below  as  to  whether  or  not  the 

1.  Additional  Oath  bj.  Jndg«.  —  In  Vance,  31  La.  Ann.  398;  State  v.  Brad- 
/'^»i»jr)f/t/ama  the  president  judge  is  not  ley,  32  La.  Ann.  402;  State  v.  Ash- 
required  to  take  an  additional  oath  be-    worth,  41  La.  Ann.  683. 

fore  entering  upon  his  duties  respecting        8.  State  v,  ReveUs,  31  La.  Ann.  387. 

the  drawing  of  jurors.     Klemmer   v.  A  clerk  of  a  District  Court,  elected  in 

Mount  Penn  Gravity  R.  Co.,  163  Pa.  December,  1879,  who  took  an  oath  of 

St.  521.  office  as  clerk  on  January  21, 1880,  and 

Time   of  dnalifieatioti.  —  In   PennsyU  who  took  an  oath  as  ex  officio  ^Mty  com- 

vania  the  oath  should  be  taken  by  the  missioner  on  March  6,  1880.  complied 

commissioners  before  proceeding  to  fill  with  the  requirements  of  the  Constitu- 

the   wheel,  and  by  the  sheriff  before  tion,  of  the  law,  and  of  jurisprudence, 

drawing  from  the  wheel.     Klemmer  v.  and  was  thus  legally  qualified,  as  far 

Mount  Penn  Gravity  R.  Co.,  163   Pa.  as  the  prescribed  oath  was  concerned, 

St.  521.    See  also  Campbell  v.  Com.,  as  a  jury  commissioner.     No  other  oath 

84  Pa.  St.  187.  was  required  of  him  on  entering  into 

Irregularity    of  Oath  at  to    Vonn.  —  his  office  on  the  first  Monday  of  April, 

Where  the  oath  taken  by  commission-  1880.     State  v,  Fahey,  35  La.  Ann.  9. 
ers  was  not  in  the  form  prescribed  by        Befsrmatioii  of  Comnifliioii.  —  Where  a 

statute,  the  court   refused   to  reverse  clerk  who  is  ex  officio  2i  jury  commis- 

where  the  irregularity  was  known  to  sioner  takes  the  oath  as  commissioner, 

the  appellant  when,  without  objection,  it  is  not  necessary  for  him  again  to 

he  made  a  successful  application  for  a  take  the  oath  when  the  judge  removes 

continuance,  and  did  not  file  his  mo-  members  of  the  commission  and  ap- 

lion  to  quash  until  nearly  four  m^mths  points  others.     State  v.   Nockum,   41 

thereafter.     Klemmer  v.  Mount  Penn  La.  Ann.  689;   State  r.  Riley,  41  La. 

Gravity  R.  Co.,  163  Pa.  St.  521.  Ann.  693. 

2.  railore  of  Clerk  to  Take  Additional  4.  The  fact  of  the  qualification  is  the 
Oath.  —  Where,  by  statute  each  member  test  of  the  jury  commissioner  to  serve, 
of  the  jury  commission  is  required  to  and  the  failure  of  the  clerk  to  reduce 
take  the  oath  before  entering  upon  the  the  oath  to  writing  and  to  record 
discharge  of  his  duties,  the  failure  of  the  same  cannot  defeat  public  justice 
a  clerk  of  the  court  who  assisted  in  the  by  interrupting  judicial  proceedings, 
drawing  to  take  a  special  oath  as  mem-  State  v.  Stewart,  45  La.  Ann.  1164. 
ber  of  the  commission  was  held  to  In-  The  failure  of  jury  commissioners  to 
validate  the  drawing,  although  as  file  the  oaths  taken  by  them  with  the 
clerk  he  was  a  sworn  officer.  State  officer  designated  by  law  will  not  In- 
V.  Thompson,  32  La.  Ann.  879;  State  v,  validate  their  action  in  drawing  jurors, 
Williams,  30  La.  Ann.   1028;   State  v.  notwithstanding  a  constitutional  pro- 
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proper  oath  was  duly  administered  to  the  members  of  the  com- 
mission will  be  treated  as  conclusive.^ 

c.  Disqualification  to  Act.  — (i)  Bias  or  Partiality,— In 
addition  to  the  qualifications  referred  to,  and  respecting  their  right 
to  act  generally,  the  officers  to  whom  the  selection  and  drawing  are 
intrusted  may  be  rendered  incompetent  to  act  under  particular 
circumstances,  as  when  not  impartial,  or  when,  by  reason  of  their 
attitude  towards  persons  as  to  whose  rights  jurors  of  their  choos- 
ing may  be  called  upon  to  pass,  they  are  or  may  be  prejudiced.* 
The  court  will  be  justified  in  quashing  the  array  where  it  appears 
that  in  making  the  selection  or  arraying  the  panel  the  commis- 
sioners, or  any  of  their  number,  were  guilty  of  any  wilful  default, 
or  were  moved  by  partiality  or  bias,  or  where  there  has  been  posi- 
tive misconduct  or  a  wilful  violation  of  duty.* 

vision  that  failare  to  file  the  oath  with  When  Olgeetion  Will  Lie.  —  In  People 
the  officer  prescribed  shall  work  a  for-  v,  Harding,  53  Mich.  48,  it  is  said  that 
feitnre  of  the  office.  Com.  v.  Valsalka,  a  challenge  to  the  array  will  lie  to  the 
181  Pa.  St.  17.  action  of  a  board  of  jury  commission- 
Fsrol  Proof  of  Lett  fieeord.  —  Parol  ers  where  it  would  lie  at  common  law 
evidence  is  admissible  to  show  that  a  to  the  action  of  the  sheriff  or  of  his 
jury  commissioner  took  the  oath  pre*  subordinate  officers  in  selecting  or  sum- 
scribed  by  the  statute,  when  the  record  moning  a  jury.  People  v.  Harding,  53 
of  the  oath  has  been  lost.  State  v.  Mich.  48. 
Stewart,  45  La-  Ann.  1164.  Ownership  of  Property  Alle^  to  Have 

1.  ConeliuiveneM  of  Finding  Below  at  Been  Stolen.  —  It  is  not  a  good  ground 
to  Swearing  of  Jury.  —  Where  it  was  of  challenge  to  the  array  that  the 
agreed  by  the  parties  that  the  presiding  sheriff  who  assisted  in  selecting  and 
judge  might  hear  evidence  and  pass  on  drawing  a  venire  was  owner  of  some  of 
the  question  as  to  whether  or  not  the  the  property  the  accused  was  charged 
jury  commission  was  sworn  according  with  stealing.  Prince  v.  State,  3  Stew. 
to  law,  the  finding  of  the  court  in  that  &  P.  (Ala.)  253. 

respect  was  held  binding  on  the  par-  Judge  Formerly  Diftrict  Attorney.  —  A 

ties.     Carter  v.  State,  56  Ga.  463.  judge  disqualified  to  act  as  such  in  a 

Where  there  is  an  issue  as  to  whether  case  in  which  be  has  officiated  as  dis- 

or  not  commissioners  were  sworn  at  the  trict  attorney  may,  nevertheless,  pre- 

time  they  made  a  selection,  the  finding  side  at    a    drawing  of    jurors    from 

of  the  court  below  will  not  be  disturbed  which  a  panel  is  to  be  selected  to  try 

where  the  evidence    upon   which   the  the  accused.     People  v.  Ah  Lee  Doon, 

finding  was  made  discloses  no  manifest  97  Cal.  171. 

error.    Campbell  v.  Com.,  84  Pa.  St.  That  the  Information  Against  the  Ae- 

187.  ensed  Wat  Kade  by  the  fiOieriif,  who  had 

The  finding  below  on  conflict  of  evi-  the  custody  of  the  kev  of  the  jury 
dence  that  the  sheriff  took  the  oath  re-  wheel,  and  that  he  participated  in  the 
quired  by  law  relative  to  the  unlock-  drawing  of  the  jurors  for  the  term,  are 
ing,  locking,  and  sealing  of  the  jury  not  grounds  for  quashing  the  array, 
wheel  preparatory  to  the  filling,  and  Clark  v.  Com.,  123  Pa.  St.  555. 
after  filling  of  the  wheel,  will  not  be  Besidenoe  and  Acquaintance  with  Suit- 
disturbed  on  error.  Com.  v,  Manfredi,  ore.  —  A  panel  is  not  objectionable  be- 
162  Pa.  St.  144.  cause  drawn  by  commissioners  one  of 

2.  Mitchell  v.  Likens,  3  Blackf.  whom  was  a  merchant  doing  business 
(Ind.)  258;  Jones  v.  State,  3  Blackf.  in  the  vicinity  of  the  land  which  is  the 
(Ind.)37;  Gardner  v.  Turner,  9  Johns,  subject-matter  of  the  suit,  or  because 
(N.  y.)  260;  State  V.  Hensley,  94  N.  some  of  the  defendants  trade  with  him. 
Car.  1021;  State  v.  Murph,  i  Winst.  L,  Veramendi  v.  Hutchins,  56  Tex.  414. 
(N.  Car.)  129;  State  v.  Speaks,  94  N.  8.  Clark  r.  Saline  County,  9  Neb.  516. 
Car.  865;  Eaton  v.  Com.,  6  Binn.  (Pa.)  Disregard  of  Mandate.  —  A  panel 
447;  Opinion  of  Ct.,  X  Browne  (Pa.)  121.  should  be  quashed  when  it   appears 
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(2)  Relationship.  — Where  it  appears  that  the  officers  were 
related  by  blood  or  affinity  to  litigants,*  or  to  a  person  with 
whose  killing  a  defendant  who  may  be  tried  by  the  jury  selected 
stands  charged,*  the  court  may  quash  the  array. 

(3)  Interest.  —  Where  the  officers  were  interested,  or  might  be 
affected  by  the  result  of  an  action  or  proceeding  which  the  jurors 
selected  might  be  called  upon  to  try,  the  court  will  be  justified 
in  quashing  the  array.* 

d.  Duration  of  Office.  —  Fixed  Term.  —  Jury  commissioners 
are  usually  appointed  for  a  fixed  time  or  for  prescribed  terms 
of  the  court.* 

that  through  ignorance   or  obstinacy        Intereet  in  Pending  Action  Triable  by 

the  board  of  supervisors  disregarded  Jnry.  —  The  panel  selected  will  not  be 

the  mandate  of  the  statute  in  prepar-  quashed  on  the  ground  that  one  of  the 

ing  the  jury  list.     Purvis  v.  State,  71  commissioners  who  made  the  selection 

Miss.  706.  had   an   action   pending  to  be    deter- 

Yiolation  of  Statutory  Reqniremente.  —  mined  by  a  jury,  in  the  absence  of  any 

Where  the  selection  and  drawing  are  in  showing  of  partiality  or  unfairness,  or 

violation  of  statutory  provisions,   the  that  any  of  the  persons  selected  were 

court  may  discharge  the  commission-  favorable      to      such      commissioner, 

ers  and  appoint  others  to  carry  out  the  Northeastern  Nebraska  R.  Co.  v,  Fra- 

requirements  of  the  law.     Risner  v.  zier,  25  Neb.  42. 
Com.,  95  Ky.  539.  In  Boyer  v,  Teague,  106  N.  Car.  576, 

That  a  Jury  Commissioner  Beleots  Him-  it  appeared  that  in  drawing  the  jury 

self  at  a  Talesman  is  not  ground  forchal-  for  a  special  term,  called  principally  to 

lenge  to  the  array,  although  it  may  be  try  an  action  in  which  the  sheriff  was  the 

a  valid  objection  as  to  him  individually,  defendant  and  which  involved  his  right 

McCamant  v.  State,  (Tex.  Crim.  App.  to    his    office,   the    sheriff,   in    taking 

1896)  34  S.  W.  Rep.  610.  charge  of  the  drawing  and  receiving 

1.  Belationship  to  Party  to  Snit.  —  A  the  scrolls  as  they  were  drawn,  called 
panel  is  not  objectionable  because  one  the  names  without  submitting  more 
of  the  commissioners  is  the  son  of  a  than  two  or  three  of  them  to  other  in- 
defendant  in  a  suit  as  to  whom  it  has  spection  and  passed  them  into  a  box. 
been  dismissed.  Veramendi  v.  Hutch-  It  further  appeared  that  a  name  which 
ins,  56  Tex.  414.  should  have  appeared  in  one  box  was 

2.  Belationship  to  Person  relonioosly  found  in  another.  It  was  held  that 
Killed.  —  Consanguinity  of  the  commis-  the  challenge  to  the  array  was  properly 
sioners  who  assisted  in  drawing  the  sustained,  although  the  drawing  took 
jury  with  the  person  whom  it  charged  place  in  the  presence  of  the  board  of 
was  killed  by  the  accused  may  be  a  county  commissioners  In  regular  ses- 
good  objection,  State  v.  McQuaige,  5  sion. 

S.  Car.  429;    State  v,  Sullivan,  39  S.  4.  At  Pleainre  of  Judge.  —  Under  the 

Car.  400;  but  where  there  is  no  rela-  Louisiana  Act  (No.  44)  of  1877  the  jury 

tionship  by  blood  the  affinity  must  be  commissioners  appointed  by  the  dis- 

such  as  of  itself  would  reasonably  lead  trict  judge  for  the  districts  outside  of 

to   the    presumption    thai    the    officer  New  Orleans  held  office  at  his  pleasure, 

would   thereby   be  affected   in  such  a  State  v,  Jean,  42  La.  Ann.  946. 

manner  as  to  impair  the  proper  dis-  Commencement    of   Term. —  Under   a 

charge  of  his  duties.     State    v.    Mc-  statute  providing  that  the  term  of  jury 

Ninch,  12  S.  Car.  94.  commissioners  shall  commence  on  the 

3.  Besidence  within  Interested  Manioi-  first  day  of  June  next  after  their 
pality.  —  Jurors  are  not  disqualified  appointment,  the  term  of  a  commis- 
from  acting  in  a  prosecution  for  forging  sioner  appointed  on  June  first  com- 
and  uttering  writings  whereby  a  town  mences  on  that  date.  State  v.  Mounts^ 
and   county   were   defrauded   because  36  W.  Va.  179. 

town  and  county  officers  participated  Appointment  to  Fill  Vacancy.  —  Where 
in  the  drawing  and  summoning,  an  order  appointing  jury  commission- 
Corn.  V,  Brown,  147  Mass.  585.  ers  specifically  stated  that  the  terms  of 
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Extended  Term.  —  But  where  the  term  for  which  they  were 
appointed  extends  beyond  the  term  originally  contemplated,  it 
has  been  held  that  their  authority  will  continue  during  such 
extended  term.* 

Be  Taeto  Officen.  —  And  likewise  the  acts  of  de  facto  commission- 
ers, or  commissioners  whose  successors  have  not  qualified,  will  be 
treated  as  valid,  and  no  attack  on  their  title  to  the  office  will  be 
entertained  in  collateral  proceedings.* 

e:  Power  and  Authority  —  Generally.  —  The  power  and 
authority  of  boards  of  commissioners  are  defined  by  the  statutes 
which  establish  or  authorize  their  establishment,  either  in  gen- 
eral terms  or  specifically,  and  beyond  the  power  so  prescribed 
they  have  no  power  to  act.* 

the  appointees  should  correspond  with  qualification  of  the  successor.     State  v, 

unexpired     terms    commencing    at    a  Lee.  35  S.  Car.  192,  approving  State  v. 

prior  date,  the  appointment  was  con-  Mcjunkin,  7  S.   Car.  21.  distinguishing 

sidered  as  one  to  fill  a  vacancy  and  the  State  v,  Bryce,  11  S.  Car.  342,  wherein 

commissioners  so  appointed  were  held  it  was  held  that  the  chairman  of  a  re- 

to  have  been  legitimately  in  office  from  tiring  board  of  commissioners  whose 

that  date.     State  v.  Scott,  36  W   Va.  successors,  although  chosen,  have  not 

704.  yet  organized  has  no  authority  to  dis- 

1.  Where,  by  existing   practice,    no  charge  any  duties  of  the  office. 

challenge     to     the     array    of    jurors  8.  See  Mapes  v.  People.  69  III.  523. 

selected   by   commissioners    could  be  Seoognition    of   Offloen    by   Conrt. — 

entertained,   the    appellate    court    de-  Jury  commissioners   in  fact,  acting  as 

dined  to  interfere  where  it  appeared  such,  and  recognized   by  an  order  of 

that  the  selection  had  been  made  at  an  the  court  filling  a  vacancy  in  the  board, 

extended  term  by  commissioners  who  though  not  naming  its  members,  and 

were  appointed   at  an  original   term,  also  recognized  by  the  adoption  of  the 

Williams  v.  State,  24  Tex.  App.  32.     See  lists   which   they   have    prepared    and 

also  Elkins  ».  State,  i  Tex.  App.  539;  filed,  are  commissioners  de  facto ^  if  not 

Shackleford     v.    State,    2    Tex.    App.  de  jure,  and  the  fact  that  no  order  of 

385;  O'Bryan  v.  State,   12  Tex.   App.  their  appointment  appears  on  the  min- 

118.  utes  will  not  be  good  ground  for  quash- 

If  the  court  lasts  longer  than  was  ex-  ing  the  array.     Cox   v.   State,  64  Ga. 

pecied  and  it  thereby  becomes  neces-  374. 

sary  to   have  other  jurors,  the  better  Collateral  Attack  of  Title. —  Under  an 

way  is  to  reconvene  the  commissioners  objection  to  the  array,  the  title  to  the 

appointed  at  the  first  of  the  term  and  office  of  the  commissioner  who  made 

cause     the     necessary     jurors    to     be  the  selection  cannot  be  inquired  into, 

selected  by  them;    but  the  mere  fact  Palmer  v,  Charlotte,  etc.,  R.  Co.,  3  S. 

that  a  new  commission  was  appointed  Car.  580. 

and  made  the  selection  of  jurors  who  In  Carpenter  v.  People,  64  N.  Y.  483, 

tried   the   cause   will    be  at  most    an  it   was  held   that   a  challenge  to   the 

irregularity,   which,  if   any   injury   is  array   on    the   ground  that  the  jurors 

occasioned,     may      be      disregarded,  were  selected   and   drawn   by   a  jury 

Roundtree  v.  Gilroy,  57  Tex.  176.  commissioner  holding  office  under  color 

Before    Appointment    of    SaooesBor, —  of  appointment  was  properly  overruled. 

That  jury   lists   were   prepared    by   a  since   the  proceedings  were  had   by  a 

commissioner  after   the  expiration   of  ^/^/ar/t?  officer,  whose  title  could  not  thus 

his  term,  but  before  the  appointment  be  collaterally  attacked. 

of  his  successor,  is  not  a  ground  of  8.  Bestriction  of  Statntory  Powers.  —  A 

challenge  to  the  array.     State  v,  Mc-  commission  whose  duty   is  by  statute 

Jenkin,  7  S.  Car.  21.  confined  to  the  filling  of  vacancies  on  a 

Befinre  Qoallfication of  Sncoeeior. —  The  panel  cannot  select  jurors  to  try  a  par- 
acts  of  a  commissioner  whose  term  has  ticular  case  where,  by  another  statute 
expired  and  whose  successor  has  been  the  <%heriff  is  required  to  act  in  such 
appointed  and  confirmed  are  valid  until  a  case   by  means  of  an  open  venire. 
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DelAgatiom  of  Antiiorifty.  —  Where  the  duties  imposed  are  min- 
isterial in  their  character  they  cannot  be  delegated/  nor  can 
the  action  of  a  third  person  be  rendered  valid  by  approval  and 
ratification.* 

6.  Selection  of  Persons  Eligible  —  a.  Equalization  of  Jury 
Duty. — Various  methods  are  devised  for  selecting  jurors,  hav- 
ing for  their  object  the  distribution  and  equalization  of  the  burden 
of  jury  duty  among  citizens  liable  thereto,  as  by  requiring  the 
selection  to  be  made  in  prescribed  proportions  between  the  num- 
ber to  be  selected  and  the  population  or  whole  number  of  eligible 
persons  within  the  political  divisions  of  a  state.* 

Territory  v,  Carmody,  (N.  Mex.  1896)  and  intelligence,   provided  that  if  in 

45  Pac.  Rep.  881.  any  counties  of  this  state  said  commis- 

Where  the  provisions  for  a  drawing  sioners  shall  not  be  able  to  select  the 
for  an  extra  term  when  jurors  could  number  required  they  shall  be  author- 
not  be  drawn  therefor  at  a  previous  ized  to  select  a  less  number,  said  num- 
term  are  adapted  to  extxa  courts  ber  to  be  the  highest  possible,  invests 
ordered  by  the  Court  of  Appeals,  and  such  boards  with  authority  to  pass 
are  inapplicable  to  ao  extra  term  upon  the  integrity,  character,  judg- 
ordered  by  a  judge,  juries  for  such  a  ment,  and  intelligence  of  the  persons 
term  cannot  be  procured  in  the  mode  to  be  selected  as  jurors;  and  in  the  ab- 
prescribed  for  such  extra  courts,  but  sence  of  an  illegal  purpose,  fraud,  or 
must  be  drawn  at  the  regular  term  pre-  corruption  in  the  selection  of  a  less 
ceding  it.  State  z^.  Pratt,  15  Rich.  L.  number  than  three  hundred,  the  discre- 
(S.  Car.)  47.  tionary  power  of  the  commissfoners  in 

Bettriction  by  Froviiions  Bespeotlng  such  matters  will  not  be  disturbed. 
QuaUfleatlom  of  Other  Commissionen.  —  Reeves  v.  State,  29  Fla.  527. 
A  statute  prescribing  that  jury  com-  Keoauity  of  Assigning  GavM  for E^eot- 
missioners  for  a  designated  court  shall  ing  Juror.  —  Where  jury  commissioners 
possess  the  same  qualifications  as  jury  have  been  invested  with  power  to  de- 
commissioner^  for  other  courts  will  not  termine  finally  whether  a  given  person 
restrict  the  right  of  the  former  to  act  is  suitable  to  be  a  juror,  unless  so  re- 
more  than  once  within  the  year,  al-  quired  by  statute  they  are  not  obliged 
though  the  statute  regulating  the  ac-  to  give  information  as  to  those  whom 
tions  of  commissioners  in  such  other  they  have  rejected  as  jurors.  State  v. 
courts  does  contain  such  restriction.  Merriman,  34  S.  Car.  16. 
McCamant  v.  State,  (Tex.  Crim.  App.  1.  State  v.  Gay,  25  La.  Ann.  471?; 
▼896)  34  S.  W.  Rep.  610.  State  v.  Newhouse,  29  La.  Ann.  824 : 

Implied  Anthority.  —  Where  a  statute  People  v,  Labadie,  66  Mich.  702;   Got/ 

expressly  authorizes  commissioners  to  v.  Brigham,  45  Mich.  429. 
provide  a    jury   for  two  weeks,   and        Authority  of  Sheriff's  Deputy.  —  A  star 

thereafter  the  term  of  the  court  is  ex-  ute  conferring  power  -on  a  deputy  ta 

tended  two  weeks,    there    is  implied  act  in  behalf  of  the  sheriff  in  the  per- 

authority  to  provide  a  jury  for  the  third  formance  of  any  of  the  duties  of  ihr 

week.    Leach  v.  Linde,  108  N.  Car.  547.  latter  prescribed  by  law  will  not  au- 

Sapervlsory    Powers    of   Court.  —  The  thorize  the  deputy  to  act  on  behalf  oi 

court  has  no  supervisory  powers  over  the  sheriff  in  drawing  jurors  under  .\ 

selections  made  by  the  jury  commis-  provision  requiring  the  duties  in  that 

sioners.    Cavitt  v.  State,  15  Tex.  App.  respect  to  be  performed  by  the  clerk  of 

190.  the  court,  the  sheriff,  and  the  county 

The   Proyiiion  of  the  Florida  Statute  auditor,  and  that  in  the  absence  of  the 

(Laws  of  1879,  §  3135)  ^^At  t^c  boards  sheriff  the  clerk  shall  call  to  his  assist- 

of  county  commissioners  shall  select  ance  such  other  county  officer  or  offi- 

from  the  registered  voters  of  their  re-  cers    as    he    may    choose.      State   r 

spective  counties  a  list  of  three  hundred  Payne,  6  Wash.  563. 
persons  properly  qualified  to  serve  as        S.  State  v.  Newhouse,  29  La.  Ann 

jurors,  who  shall  be  such  persons  only  824. 

as  said  commissioners  know,  or  who        S.  See  Ex  p.  Crawford,  12  Neb.  379; 

have  good  character,  sound  judgment,  State  v.  Page,  12  Neb.  386. 
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*.  Territorial  Authority  — (i)  Selection  from  Part  of 
County.  —  The  law  of  England  as  it  stood  just  prior  to  the  Ameri- 
can Revolution  was  satisfied  if  the  jury  was  returned  from  any 
part  of  a  county  where  the  cause  of  action  was  laid  or  a  crime 
was  charged  to  have  been  committed.* 

(2)  Front  Whole  County.  —  This  practice,  though  sanctioned 
more  or  less  in  a  number  of  the  states,*  cannot  be  said  to  be 

Olgset  of  Statutory  Provisions.  —  Pro-  50,  though  by  general  acquiescence, 
ceedings  relative  to  drawing  jurors  are  and  perhaps  under  the  active  sanction 
not  for  the  benefit  of  litigants  and  form  of  the  courts,  challenges  for  want  of 
no  part  of  the  system  to  procure  anim-  ]iundredors  appear  to  have  fallen  into 
partial  jury;  they  merely  establish  a  disuse  before  that  time  as  respects  that 
mode  of  distributing  jury  duties  among  class  of  actions.  *  *  «  See  Black, 
persons  throughout  the  state  who  are  Com.  360;  Co.  Litt.  lib.  2,  c.  11,  §  193, 
subject  to  that  kind  of  service,  pro-  note  2,  (191);  2  Hale's  P.  C,  c.  36. 
Tided  for  roution  in  jury  service,  and  *  *  *  The  eflFect  of  the  changes  re- 
are  directory  rather  than  mandatory,  ferred  to  was  simply  to  remove  the 
Rafe  V.  State,  20  Ga.  60;  State  v.  Mas-  necessity  of  hundredors,  and  the  words 
sey,  2  Hill  L.  (S.  Car.)  379.  dt  corpore  comitatus^  *  from  the  body  of 

Fkilnre  to  Beleot  in  Proportion  Pre-  the  county,'  '  of  the  county,' '  of  the 
scribed  by  Statute.  —  Where  a  statute  vicinage,'  as  they  appear  m  English 
requires  the  selection  of  a  number  of  statutes  and  in  Amencan  constitutions 
persons  corresponding  to  the  popula-  and  laws,  mean  no  more,  as  applied  to 
tion,  in  this  case  two  hundred,  and  but  jurors,  than  that  they  must  come  from 
sixty  were  selected,  it  was  held  that  some  part  of  the  given  county.  Sir 
the  selection  was  unlawful.  Risner  v.  Matthew  Hale  says  that  jurors  are  *  to 
Com.,  95  Ky.  539.  be  de  vidmto,  but  this  is  not  necessa- 

A  motion  to  quash  the  panel  of  jurors  rily  required,  for  they  of  one  side  of  the 
because  not  drawn  in  proportion  to  the  county  are  by  law  ^^  vicineto  to  try  an 
number  of  electors  of  the  several  pre-  offense  of  the  other  side  of  the  county.* 
cincts  of  a  county,  verified  by  the  2  P.  C.  264."  State  v.  Kemp,  34  Minn, 
attorney  upon  mere  belief,  was  held  in-    61. 

sufficient  to  justify  the  court  in  quash-        8.  Gardiner  v»   People,  6   Park.  Cr. 
ing  the  panel.     Weeping  Water  Electric     Rep,  (N.  Y.  Supreme  Ct.)  193. 
Light  Co.  V.  Haldeman,  35  Neb.  139.  SeleiDtion    from    Partionlar    Parts    of 

1.  Irrespective  of  the  statute  6  Geo.  County  or  District.  —  In  State  v.  Kemp, 
IV.,  c.  50,  referred  to  supra.  Shaffer  34  Minn.  61,  the  court  said:  "  We 
V.  State,  I  How.  (Miss.)  243.  have  not,  after  considerable  research, 

"Formerly  the  Jury  Was  Beqnired  to  found  a  single  authority  squarely  ad- 
Be  Betnmed  from  the  Yioinetnm,  or  Yisne  judicating  the  unconstitutionality  of  a 
—  that  is  to  say,  from  the  neighbor-  law  or  practice  in  accordance  with 
hood  of  the  place  where  the  cause  of  which  a  jury  for  a  court  possessing 
action  was  laid  or  the  crime  charged  county  jurisdiction  is  selected  from  one 
to  have  been  committed  —  and  there-  or  more  parts  of  the  county  to  the  ex- 
fore  some  of  them  (two,  four,  or  six,  at  elusion  of  the  rest." 
different  periods)  were  required  to  Jurors  from  Partionlar  Part  Where  Court 
come  from  the  hundred  in  which  such  Has  Larger  Territorial  Jnrisdiction.  —  In 
place  lay,  and  it  was  a  cause  of  chal-  Colt  v.  Eves,  12  Conn.  243,  a  law  pro- 
lenge  if  they  did  not.  To  avoid  such  viding  that  jurors  for  certain  city 
vexatious  challenges  this  was  changed,  courts  be  taken  from  the  freemen  of 
as  respects  civil  actions,  by  4  Anne,  c.  the  city,  although  such  courts  had  juris- 
16,  and,  as  respects  penal  actions,  by  diction  over  the  counties,  was  sus- 
24  Geo.  II.,  c.  18,  so  that  it  was  suffi-    tained.     . 

cient  that  the  jurors  came  from  the  Section  Eleven  of  the  Nebraska  BiU  of 
body  of  the  county  at  large,  though  not  Sights,  which  entitles  persons  accused 
from  the  particular  hundred.  But  as  of  crime  to  a  speedy  public  trial  by  an 
respects  criminal  actions,  no  statutory  impartial  jury  of  the  county  or  district 
change  of  the  kind  mentioned  appears  in  which  the  offense  is  alleged  to  have 
(O  have  been  made  until  6  Geo.  IV.,  c.     been  committed,  is  said  to  have  been 
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general,  for  in  other  states  the  selection  is  required  to  be  made 
From  the  whole  county.* 

(3)  Jurisdictional  Limits  of  Court,  —  Likewise  the  selection 
may  be  required  to  be  made  from  the  territory  over  which  the 
court  in  which  the  jurors  are  required  to  serve  has  jurisdiction,* 

designed  to  secure  to  the  accused  a  the  statute  which  requires  the  jury  to 

trial  by  jury  in  the  vicinage  where  the  be  summoned   from   the  body  of  the 

crime  is  supposed  to  have  been  com-  county.     State  v,  Arthur,  39  Iowa  631. 

mitted,  so  that  he  may  have  the  benefit  Roqnliites  of  Betnros.  —  If  the  precept 

of  his  own  good  character  and  standing  contains  no  direction  to  convene  the 

with  his  neighbors,  and  also  of  such  jurors  from  the  body  of  the  county,  the 

knowledge  as  the  jury  may  possess  of  return  on  the  panel  must  show  that  in 

the  witnesses  who  give  evidence  beforb  fact  they  came  from  the  body  of  the 

them.     Olive  v.  State,  11  Neb.  i.  county.     White  v.  Com.,  6  Binn.  (Pa.) 

Where  a  statute   provided  for    the  179. 
selection,  exclusively  from  the  qualified  Vnlawftil  Attempt  to  Add  Territory  to 
electors  of  a  city,  of  a  list  of  persons  to  County.  —  Where,   in  violation  of  the 
serve  as  jurors  before  a  justice  of  the  Constitution,  the  legislature  attempts 
city,  it  was  held  that  a  jury  impaneled  to  attach  certain  towns  to  a  county,  the 
from  such  list  in  a  trial  before  a  justice  fact  that  such   towns  were    unrepre^ 
of  an  offense  against  the  general  laws  sented  on  the  jury  list  will  not  invali- 
of    the    state,  committed   within    the  date  it.     Perry  v.  State,  ^  Wis.  19. 
county  wherein  the  city  was  situated,  8.  In  Opinion  of  Justices,  41  N.  H. 
was  a  jury  of  the  county  wherein  the  S50,  as  respecting  the  place  from  which 
offense    was    committed    within    the  tne  jurors   were   required    to    be    re- 
meaning  of  a  constitutional  provision  turned,  they  were  described  simply  as 
which  conferred  the  right  of  trial  by  men  '*  having  their  homes  within  the 
such  a  jury.     State  v,  Kemp,  34  Minn,  jurisdictional  limits  of  the  court." 
61.  Territorial  Diffsreiioes  in  County  and 

In  the  United  States  Courts  jurors  need  District.  —  Where,  by  a  sute  Constitu- 

not  be  returned  from  the  whole  district,  tion,  an  accused  is  entitled  to  a  trial  by 

but  may  be  taken  from  some  division  a  jury  of  the  county  or  district  wherein 

thereof.     Rev.  Stat.  U.  S.,  §  802;  U.  S.  the  crime  was  committed,  the  right  of 

».  Stowell,  2  Curt.  (U.  S.)  153;  U.  S.  v,  a  trial  by  a  jury  of  the  county  where 

Chaires,  40  Fed.  Rep.  820;    U.  S.  v,  the  crime  was  committed  is  had  if  the 

Richardson,   28   Fed.   Rep.    69.      See  criminal    jurisdiction     of    the    court 

supra^  VI.  3,  United  Staifs  Courts,  before  which  the  accused  is  tried  em- 

A  jury  summoned  under  territorial  braces  and  is  confined  to  crimes  com- 

laws  from  a  county  wherein  a  District  mitted  anywhere  in  the  county,  and  the 

Court  is  sitting  is  a  jury  of  the  vicin-  right  of  a  trial  by  a  jury  of  the  district 

age,  and  may  be  used  in  a  case  arising  where  the  crime  is  committed,  whether 

under  the  federal  laws,  although  the  such  district  be  larger  or  smaller  than 

crime  was  committed  in  another  county  the  county,  is  had  when  the  criminal 

within  the  district.     U.  S.  v.   Mays,  i  jurisdiction  of  the  court  before  which 

Idaho  763.  he  is  being  tried  embraces  and  is  con- 

Juries  in  Indian  Territonr.  —  In  U.  S.  fined  to  crimes  committed  anywhere  in 

V,  Dawson,  15  How.  (U.  S.)  467,  it  was  such  district.     In  other  words,  the  jury 

decided  that  a  jury  drawn  from  the  dis-  must  come  from  the  jurisdictional  ter- 

trict  of  Arkansas  and  state  of  Arkan-  ritory  of  the  court,   whether  it  be  a 

sas  was  a  proper  and  competent  jury  to  county  or  a  district.    State  v.  Kemp, 

try  a  person  for  a  crime  committed  in  34  Minn.  61. 

the  adjoining  Indian  Territory.  Selection     from     Diitriot    Leu    than 

1.  Hartshorne  z/.  Patton,  2  Dall.  (Pa.)  County.  —  The  constitutional  provision 

252;  Brown  v.  State,  12  Ark.  623;  Wise  conferring  on  the  accused  the  right  to 

V.  Otter  Creek  Lumber  Co.,  86  Mich.  40.  a  jury  of  the  county  or  district  wherein 

What   Constitutes  Jury  from  Body  of  the    offense    was    committed,    which 

County.  —  The  selection  from  as  many  county  or  district  shall  have  been  pre- 

townships  as  is  reasonably  practicable  viously  ascertained  by  law,  is  satisfied 

in  the  time  limited  for  summoning  the  by  the  selection  of  a  jury  from  a  judL 

jurors  is  substantial  compliance  with  cial  district  which  is  less  than  a  county. 
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and  it  has  been  held  that  a  jury  drawn  for  a  term  of  a  court  situ- 
ated within  territory  out  of  which  a  new  judicial  district  was 
created,  and  for  which  court  a  new  term  was  fixed,  might  properly 
serve  in  the  newly  constituted  court.*  So  where  the  selection  is 
required  to  be  made  from  the  several  townships,  precincts,  or 
other  political  divisions  of  a  county,  a  disregard  of  the  require- 
ments, wilfully  or  otherwise,  may  be  good  ground  for  quashing 
the  array.' 

c.  Procurement   of  Names — (i)  Generally. — The    usual 
mode  of  procuring  the  names  of  persons  eligible  to  jury  duty  is 

Shaffel  V.  State,  (Wis.  1897)  72  N.  W.  12  Neb.  379;   State  v.  Page,  12  Neb. 

Rep.  888.     And  see  Ellis  t/.  State,  92  386. 

Tenn.  85.  1.  In   State   v.   McKinney,  31    Kan. 

From  District  Larger  than  County.  —  In  570,  it  appeared  that  a  jury  was  drawn 

Olive  V.  State,  11   Neb.  i,  it  was  held  to  attend   a  trial  of  a  County   Court 

that  legislation  creating  trial  districts  which  was  then  in  a  county  which  was 

larger   than  a    single  county    should  a  part  of  a  certain  numbered  district, 

provide  for  the  selection  of  jurors  from  and   had  a  regular  fixed   term;    that 

the  whole  district  and  not  from  a  por-  thereafter  an  act  took  effect  which  cre- 

tion  thereof.  ated  a  new  numbered  district,  assigned 

Territorial  Changes.  —  Where,  after  a  the  county  in  question  to  that  district, 

list  had  been  made  for  a  county,  part  and  fixed   the  commencement  of  the 

of  the  town  which  comprised  a  portion  first  term  thereof.     It  further  appeared 

of  the  county  was  incorporated  with  that  the    act   provided    among    other 

part  of  another  town  as  a  city,  it  was  things  that  all  proceedings,  etc.,  pend- 

held   that  under  a  statute   providing  ing  in  any  of  the  courts  of  the  counties 

that   persons   whose  ^  names   were  re-  named  in  the  law  should  stand,  etc.,  as 

turned  as  jurors  for  the  town  should  if  the  change  therein  contemplated  had 

be  competent  to  serve  for  three  years,  not  been  made,  and  that  without  any 

and  until  other  lists  had  been  returned  new  drawing  or  summoning  the  jury 

and  filed,  which  time  had  not  expired  appeared  at  the  term  designated  by  the 

at  the  time  of  the  trial,  and  no  new  list  act,    and   it   was    held   that  objection 

having  been  made  for  the  city  or  town  would  not  lie  to  the  array. 

within  the  time  fixed  by  statute,  that  a  2.  People  v,  Coughlin,  67  Mich.  466; 

Court  of   Oyer  and   Terminer  sitting  Clark   v.  Saline   County,  9   Neb.  516. 

within  the  city,  which  was  unable  to  See  also  State  v.  Arthur,  39  Iowa  631. 

proceed  for  a  lack  of  jurors,   might  Omission  of  Township  Where  Lists  £z- 

cause  names  to  be  drawn  from  the  list  hansted.  —  In    People  v,   Coffman,    59 

returned  for  the  f.rst-men(ioned  town,  Mich,  i,  it  was  held  that  the  omission 

and   that  the   fact  that  some   of    the  of  the  supervisor  to   return  a  list  of 

jurors  so  drawn  did  not  reside  In  either  names  from  one  township  would   not 

the  city  or  the  town  in  question  at  the  invalidate  a  drawing  from  the  body  of 

tinie  of  the  trial  was  not  a  ground  of  the  county  and  from  the  lists  returned 

challenge  to  the  array.      Gardiner  v.  from  the  other  townships  according  to 

People,  6  Park.  Cr.   Rep.  (N.  Y.  Su-  law,  where  it  may  happen  that  the  lists 

preme  Ct.)  155.  from  one  or  more  townships  may  have 

Attachment  of  Territory  to  Organised  been  exhausted  by  previous  drawings. 

Coiutj.  —  In  Nebraska  it  has  been  held  Where  complaint  is  made  that  there 

that  where,   for  certain  political   pur-  was   no  drawing   from   certain   town> 

poses,  unorganized  territory  is  attached  ships,  in  the  absence  of  any  showing 

to    an    organized    county    as    a    part  that  lists  from  such  townships  had  not 

thereof,  and    a    court    sitting    in   the  been  exhausted  under  the  provisions  of 

county  has  jurisdiction   of  trials    for  the  statute  it  will  be  presumed   that 

crimes  committed  in  such  territory,  in  they  had  been,  and  that  for  that  reason 

making  up  a  list  of  jurors  the  commis-  no  jurors  were  drawn  and  summoned 

sioners  should  draw  from  both  parts  in  therefrom.      People  v,    Coughlin,    67 

suitable  proportions'.    Ex  /.  Crawford,  Mich.  466. 
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through  various  municipal  officers  and  boards  ^  whose  duties,  in 
that  respect,  are  defined  by  statutes  with  which  there  should  be 
at  least  a  substantial  compliance,  though,  as  previously  stated, 
slight  irregularities  or  informalities  in  their  conduct  or  proceed- 
ings,* as  failure  to  make  return  of  the  list  of  names  from  a  par- 
ticular locality,'  or  to  comply  strictly  with  the  requirement 
respecting  the  preparation  of  the  list,  will  not  necessarily  invali- 
date it.* 

1.  See   supra^   VI.   6.   b.    Territorial    nels.     People  v.  Fuhrmann,  103  Mich. 

593. 
Action  of  Board  at  Adjourned  Keeting. 

—  Where  the  statute  docs  not  require 

the  selection  by  supervisors  of  names 

for  jury  service  to  be  made  at  either  a 

regular  meeting  of  the  board  or  a  meet- 


Authority. 

In  England  the  practice  became  the 
subject  of  statutory  regulation,  and 
the  names,  after  selection  by  the 
churchwardens  and  certain  officers  in 
the  parishes  and   townships,   became 

finally  incorporated  in  what  was  desig-    ing  specially  called  for  the   purpose, 
nated  **  The  Juror's  Book,"  from  which     there  is  no  good  reason  why  the  selec- 


iurors  were  chosen.     Stat.  6  Geo.  IV., 
c.  50. 

Validity  of  Action  of  Particular  Officers. 
—  Where,  by  statute  *  the  supervisor 
and  township  clerk  of  each  township, 
and  the  supervisor  or  assessors  as  the 
case  may  be,  and  aldermen  of  each 
ward  or  assessment  district  in  any  city 
shall    ♦    ♦    *    make  a  list  of  persons 


tion  should  not  be  made  at  an  ad> 
journed  meeting  at  which  all  the 
members  are  present.  People  v  Bald- 
win, 117  Cal.  244. 

In  Page  v,  Dan  vers,  7  Met.  (Mass.) 
326,  it  appeared  that  a  list  of  persons 
to  serve  as  jurors  was  prepared  and 
laid  before  a  town  by  the  selectmen 
thereof:  that  the  town  voted  thai  the 


to  serve  as  petit  jurors,'*  it  was  held  list  be  not  accepted,  but  that  a  list  be 

that  a  list  made  and  returned  by  the  elected   by    nomination        Thereupon 

supervisors  and  aldermen  of  the  sev-  several  persons,  part  of  whom  were  on 

eral  wards  of  a  city  was  valid  where,  the  list  prepared  by  the  selectmen  and 

by   the  city  charter,    the   supervisors  part  not  on  that  list,  were  nominated 

were  vested  with  the  powers  of  super-  and  declared  elected,  and  the  selection 

visois  of  townships,  and  although  the  was  held  valid. 


city  comptroller  was  ex  officio  assessor 
of  the  city.  People  v.  Fuhrmann,  103 
Mich.  593,  distinguishing  Hewitt  7/. 
Gage,  71  Mich.  287,  where  it  ap- 
peared that  a  provision  of  the  city 
charter  created  the  office  of  assessor 
and  required  such  officer  to  make  and 
return  lists  of  persons  to  serve  as 
jurors  and  wherein  it  was  held  that  the 
general  statute  was  not  superseded. 

United  States  Ck^nrts  —  Ck^mpUanoe  with 
Bnle.  —  A  rule  of  court  requiring  the 
names  of  jurymen  to  be  selected  by  a 
board  of  officers  is  substantially  com* 
plied    with    by     partially    listing    the 


Selection  from  list  by  Last  Board. — 

Under  an  act  requiring  the  selection 
'*  from  the  list  made  by  the  last  board 
of  supervisors  in  said  county,"  etc..  the 
selection  should  be  made  from  the  list 
prepared  at  the  last  meeting  of  the 
board  before  the  time  of  selection. 
Perry  v.  State,  9  Wis.  19. 

8.  Failure  to  Betom  lists  from  Particu- 
lar Locality.  —  In  People  v.  CofTman,  59 
Mich.  1,  an  objection  that  one  town- 
ship had  failed  to  return  a  list  of 
jurors  and  that  another  had  made  re- 
turn after  the  time  fixed  by  law,  and 
after  one  jury  had  been  drawn  from 


names  of  persons  furnished  by  a  repu-    the  list  returned  by  the  other  township, 
table  citizen  of  a  distant  county  within     was  held  unimportant. 


the  district,  on  an  application  by  one  of 
the  officers  for  a  list  of  the  names  of 
proper  persons  residing  in  his  vicinity. 
U.  S.  V.  Collins,  T  Woods  (U.  S.)  499. 


It  is  not  a  good  objection  to  the 
array  that  one  officer  of  a  city  within 
the  county  failed  to  return  a  list  of  per- 
sons eligible  to  serve  as  jurors,  and  for 


2.  See  supra^  VI.  2./.  Statutes  Direct-  that  reason  the  panel  included  no  per- 

ory,  sons  from   that  particular  city.     State 

Irregularities.  —  The  manner  in  which  v.  Frazier,  54  Kan.  719. 
lists   are   obtained    is   unimportant    if        4.  Substantial  Compliance  with  StatutOr 

they   are    procured   from    the    proper  — The   failure  of  town   or  othei  like 

source  and  through  the  proper  chan-  officers  to  comply  strictly  with  the  law 
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(2)  Selection  from  Prescribed  Class.  —  Where  a  statute  spe- 
cifically presf  T^bes  the  class  or  list  of  persons  from  which  the 
jurors  are  to  >e  selected,  failure  to  draw  the  jurors  from  such 
class  or  list  is  a  sufficient  ground  for  quashing  the  panel.* 

(3)  Length  of  Residence.  —  When  residence  for  a  prescribed 
period  is  an  essential  qualification,  the  qualification  must  exist 
at  the  time  of  the  selection.* 

(4)  From  Taxpayers.  —  Likewise  the  selection  is  sometimes 
required  to  be  from  a  list  of  taxpayers  or  from  the  assessment  roll.* 

respecting  ibe  making  up  of  lists  will  Persons.  —  Where    it    was    discovered 

not  vitiate  the  selection  of  jurors  from  after  the  drawing  and  before  service 

the  list  so  long  as  the  choice  is  made  that   names  had  been   improperly  in> 

from    the    list     so    filed.       People    v.  eluded,  the  fact  that  the  court,  on  its 

Tweed,  50  How.  Pr.  (N.  Y.  Supreme  attention  being  called  to  the  matter, 

Ct.)  262.  quashed  the  venire  and  pioceeded  to 

1.  State    7/.   Jenkins.   32    Kan.   477;  draw  again  from  the  jury  box  until  the 

Slate  V.  Pratt,  15  Rich   L.  (S.  Car.)  47;  names  were  exhausted  was  not  errone- 

State  V.  Jennings,  15  Rich.  L.  (S.  Car.)  ous.     Wilkins  v.  State,  112  Ala.  55. 

42.  Where  the  Statnte  Is  Directory  an  ob- 

An  act  requiring  jurors  to  be  drawn  jection  that  the  commissioners  (judges) 

from  a  box  containing  names  selected  failed  to  comply  with  the  law,  in  that 

from  all  the  citizens  between  ceftain  some  of  the  jurors  selected  did  not  pos- 

ages,  etc.,  without  regard  to  their  quali-  sess  the  necessary  qualifications,  is  not 

fications  as  prescribed  by  the  Constitu-  ground    of    challenge    to    the    array, 

lion,     is     repugnant    to    the    latter.  People  v.  Durrant.  116  Cal.  179. 

Moses  V.  Slate,  60  Ga.  T3S.  Presnmption  as  to  Qualification  of  Fer-- 

Instraction  Not  to  Betom  Ineligible  sons  Betnmed.  —  The  defendant  has  the 
Persotis.  —  The  mere  fact  that  a  clerk  right  to  presume  that  the  persons 
directed  returning  officers  to  make  no  named  on  the  list  are  qualified  to  act 
return  of  persons  over  sixty  years  as  jurors.  People  v.  Reece,  3  Utah  72. 
of  age  is  not  a  sufficient  reason  for  a  2.  People  v.  Shafer,  i  Utah  260. 
challenge  to  the  array  where  such  per-  Laying  Aside  Names.  —  An  irregular- 
sons  are  ineligible.  Smaltz  v,  Boyce,  ity  consisting  of  the  miction  of  com  mi  s- 
(Mich.  i8q6)  69  N.  W.  Rep.  21.  sioners  in  laying  aside  the  names  of 

Ezelnsion  of  Persons  Having  Pending  persons  otherwise    qualified,   for    the 

Suits.  —  Wherever   the   statute  directs  reason   that    they   are   ignorant  as  to 

the  county  commissioners  not  to  in-  whether  such  persons  are  residents  of 

dude  the  names  of  a  class  of  persons  the    county,    will    not   invalidate    the 

if  drawn  to  serve  on  the  jury  in  the  panel  if  the  list  is  completed  by  the 

panel,  as  in  case  of  those  having  suits  names  of  other  duly  qualified  persons, 

pending  and  at  issue  in  the  superior  State  v,  Wilcox,  104  N.  Car.  847. 

courts,  it  is  a  fundamental  objection  to  8.  Malone  v.  State,  8  Ga.  408. 

the  juror  whenever  it  is  made  to  ap-  Failure  to  Use  Last  Assessment  Boll.  — 

pear,  and  is  a  cause  of  challenge  al-  In  Niles  v,   Steere,  102  Mich.  328,  the 

though  the  county  commissioners  may  action   of  the  court  in  overruling  the 

have  allowed  his  name  to  go  upon  the  challenge    to  the  array  on  the  ground 

venire.      Hodges    v,   Lassiter,  96    N.  that   the  board    used   the   assessment 

Car.  351.  rolls  of  one  year   instead  of  the    rolls 

Power  of  Conrt  to  Qnaah  Panel.  —  Un-  of  the  succeeding   year   in    selecting 

less  it  appears  that  jury  commissioners  the  names  from  which  the  jurors  were 

have  acted  in  violation  of  statute  in  to  be  drawn  was  held  proper  where  it 

selecting  an    appreciable   number    of  appeared    that    the    majority  of    the 

persons  not  having  the  statutory  quali-  names  were  those  of  persons  admit- 

hcations,  or  have  in  an  illegal  manner  tedly  eligible. 

drawn  from  the  list  selected,  no  court  The  fact  that  the  names  of  two  per- 

has  authority  to  set  aside  or  disturb  sons  not  on  the  assessment  roll  for  the 

the  panel.     Smith  v.  Com.,  (Ky.  1896)  preceding  year  appear  upon  the  panel 

33  3.  W.  Rep.  825.  will    not     invalidate     it.      People     Vt 

^^nnshing  Panel  Ineluding  Bisqnalifled  Young.  108  Cal.  8. 
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(5)  Electors.  —  The  selection  may  be  required  to  be  made  from 
qualified  electors,  in  which  case,  should  the  mode  of  selection  not 
be  pointed  out  specifically,  it  seems  that  resort  may  be  had  to 
the  last  available  list  or  registry  of  voters,* 

Extent  of  Officer's  Duty.  —  Where  the  name   was    not    upon    the   books  of 

duly  imposed  on  the  officers  is  to  select  the  tax  receiver  is  no  cause  for  new 

names  from  the  assessment  roll,  they  trial  where  the  objection  is  not  made 

are  not  required  to  pass  on  the  qualifi-  until  after  verdict.     Pool  v,  Callahan, 

cations  of  the  persons  selected,  beyond  88  Ga.  468. 

the  fact  of  their  names  appearing  upon  1.  Sute  v,  Newhouse,  29  La.  Ann. 

the  roll.     State  v.  Squaires,  2  Nev.  226.  824. 

Beleetioii    of    Juror    Hot    AsMtied.  —  Where,  by  the  charter  of  a  city,  a  jus- 

Under  a  statute  contemplating  that  the  tice  thereof  was  invested  with  exclu- 

jurors  must  be  selected  from  the  per-  sive  jurisdiction  to  hear  all  complaints 

sons  whose  names  appear  on  the  assess-  and    conduct     all    examinations    and 

ment   roll    of    the    township,  a  juror  trials  in  criminal  cases  within  the  city 

whose  name  is  not  on  such  a  list  may  cognizable     before    a    justice    of    the 

be  successfully  challenged.     People  v,  peace,  etc.,  it  was  held  that  the  author- 

Thacker,  (Mich.   1896)  66  N.  W.  Rep.  ity  thus  conferred  gave  him  exclusive 

562.     As  to  the   construction   of   the  jurisdiction,  subject  to  certain  excep- 

statute  in  question,  see  Schlacker  v,  tions,  to  act  within  the  city  in  hearing 

Ashland  Iron  Min.  Co.,  89  Mich.  253;  complaints  and    conducting  examina- 

Wise  V,  Otter  Creek   Lumber  Co.,  86  tions  and  trials  in  criminal  cases,  and 

Mich.  40.  in  doing  so  to  procure  a  jury  from 

Soffioieney  of  Showing  that  Hames  Were  qualified  electors  of  the  city  in    the 

Taken  from  the  Proper  Boll.  —  That  per-  manner  provided  by  the  city  charter, 

sons  on  the  list  were  not  on  the  proper  State  v,  Kemp,  34  Minn.  61. 

assessment  roll  is  not  a  ground  of  chal-  Besort  to  Begistry.  —  Where  a  sheriff 

lenge  to  the  array  where  it  does  not  ap-  is  required  to  draw  a  jury  from  a  list  of 

pear  that  they  were  not  assessed  on  the  all  the  qualified  voters  in  a  designated 

roll.     Smaltz  v,  Boyce,  (Mich.  1896)  69  parish,  the  list  must  be  made  from  the 

N.  W.  Rep.  21.  last  registry.     State  v,  Morgan,  20  La. 

Lift  Hot  in  Court  Beoordi.  —  That  there  Ann.   442;  State   v,   DaRocha,  20  La. 

was  no  list  returned  by  the  assessor  in  Ann.  356. 

the  records  of  the  court  at  the  time  of  Drawing  from  "All  the  Voters."  —  A 

drawing  the  names  from  the  box  would  statutory  requirement  that  the  jury  be 

not,  of  itself,  be  good  ground  of  dial-  drawn  from  all  the  voters  is  not  satis- 

lenge    when    it  is   manifest  that    the  fied  by  drawing  from  a  box  containing 

names  must  have  been  taken  from  the  a  remnant  of  the  names  of  the  voters, 

list  and   deposited   in  the  box  as  re-  after  successive  drawings    therefrom, 

quired  by  law.     Stevens  ?^  Richer,  i  Compton  v,  Legras,  24  La.  Ann.  259. 

How.  (Miss.)  522.  From  Incomplete  List.  —  Where  it  is 

In  Kansas  it  is  the  duty  of  the  assess-  required  that  jurors  must  be  qualified 

ors  to  enter  upon  the  assessment  roll  voters,  it  is  not  necessary  that  a  list  of 

all  persons  who  have  property  to  list  those  liable  to  jury  duty  be  furnished 

for    taxation,    whether    exceeding    in  each  year  (presumably  after  the  regis- 

value  the  constitutional  exemption  or  tration  of  voters),  regardless  of  whether 

not;  and  an  assessor,  by  his  failure  to  the  box  has  been  exhausted  or  not. 

enter  the  name  of  a  person  who  is  duly  Getlwerih  v.  Teutonia  Ins.  Co.,  29  La. 

assessed  and  is  otherwise  qualified  to  Ann.  30.     The  contention  in  this  case 

act    as    a  juror,    cannot   thereby  dis-  was  that  since  the  box  had  been  filled 

qualify  him  from  serving  as  such  juror,  many   persons    had   become   qualified 

Stale  V.  Lowe,  56  Kan.  594.  voters  by  arriving  at  majority  or  by 

In  Karyland  the  duty  imposed  upon  naturalization, 

the  clerk  of  commissioners  respecting  From  "  Begistered *'  Voters,  and   Kot 

a  list  of  male  taxables  not  known  to  "  Qualified "  Voters.  —  That  jurors  were 

him  to  be  under  twenty-five  years  of  selected  from  *  registered  "  voters  and 

age,    or    over    seventy,    is    directory,  not  from  "qualified"  voters   is  not  a 

Green  v.  State,  59  Md.  123.  valid  objection  in  the  absence  of  any 

Olgeotion  After  Verdict.— That  a  juror's  testimony  showing  that  the  list  of  regis- 
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(6)  ^<fr^  Distinction,  —  The  interpretation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  and  of 
legislation  on  the  subject,  has  given  rise  to  much  discussion  in 
cases  where  it  has  been  claimed  that  persons  of  the  negro  race 
were  discriminated  against ;  but  all  the  decisions  are  to  the  effect 
that  in  the  absence  of  any  wilful  violation  of  statutory  provisions 
on  the  subject,  or  of  any  discrimination  against  or  intentional 
exclusion  of  persons  of  the  negro  race  as  jurors,  a  selection  or 
drawing  will  not  be  invalid  merely  because  the  names  of  such 
persons  do  not  appear,  or  because  only  an  inconsiderable  number 
appear.^  It  has  been  held  that  the  venire  cannot  be  modified  so 
as  to  have  them  placed  thereon  in  any  proportion  to  the  number 
of  persons  of  the  race  in  question  ;•  but  such  action  on  the  part 
of  selecting  ofiicers  as  that  by  no  possibility  could  persons  of  the 
race  or  color  of  the  accused  sit  on  the  jury  which  was  to  try 
him  will  vitiate  the  proceedings  in  respect  to  the  selection 
of  which  complaint  is  made.* 

tered  voters  did  not  contain  the  names  account  of  race  or  color  within  the  in- 

of    the    qualified    voters.      State    v,  tendxnent  of  the  Fourteenth  Amend- 

Thomas,  35  La.  Ann.  24.  ment  to  the  Constitution  of  the  United 

Drawlag  of  Disqualified  Persons.  —  A  States.  State  r.*  Joseph,  45  La.  Ann. 
proces  verbal  oi  the  drawing  which  903;  State  t/.  Murray,  47  La.  Ann.  1494; 
shows  that  the  jurors  were  selected  Cavitt  v.  State,  15  Tex.  App.  xoo. 
from  qualified  voters  is  sufficient,  and  Where  the  Proof  Shows  that  ranons  of 
the  fact  that  some  of  the  jurors  drawn  AMean  Descant  Were  Hot  Ezcluded  from 
were  not  qualified  is  not  a  good  ground  the  general  venire,  hut,  on  the  con- 
fer setting  aside  the  panel.  State  v.  trary,  that  some  colored  people  were 
Green,  43  La.  Ann.  402.  included  therein,  the  charge  that  the 

Appeal  —  InsoAdent  Bill  of  Ezoep-  accused  has  been  deprived  of  the  due 
tions.  —  Certificates  purporting  to  show  protection  of  the  law  is  unfounded, 
the  number  of  votes  cast  in  certain  dis-  State  v,  Murray,  47  La.  Ann.  1404. 
tricts  and  the  number  of  names  on  the  Integrity  of  Oommissioners  trnquM- 
jury  list,  for  the  purpose  of  showing  tioned.  —  A  challenge  based  on  the  fact 
the  proportions  between  the  same,  will  that  in  the  trial  of  a  colored  man  but 
not  be  considered  on  appeal  if  they  are  few  colored  men  were  selected  is  prop- 
not  contained  in  the  bill  of  exceptions,  erly  overruled  where  it  appears  that  the 
Neal  V.  State,  32  Neb.  120.  commissioners  who  made  the  selection 

1,  Georgia,  —  Wilson  v.  State,  69  Ga,  are  of  conceded  Integrity,  and  upright 

225.  citizens,  and  acted  honestly  and  accord- 

Kentucky.  —  Smith     r.    Com.,    (Ky.  ing  to  law.    Thomas  v.  State,  67  Ga. 

1896)  33  S.  W.  Rep.  825.  460. 

New  Jersey.  — Johnson  v.  State,  59  Jury  of  Peon.  —  In  Cavitt  v.  State,  15 

N.  J.  L.  535.  Tex.  App.  190,  wherein  the  accused,  a 

Texas,  —  Williams  v.  State.  44  Tex.  negro,  was  charged  with  the  murder  of 

34.  a  white  man,  and  in  which  the  jury 

Virginia,  —  Lawrence  v.    Com.,    81  was  composed  of  white  persons,  it  was 

Va.  484.  held  that  the  court  properly  refused  to 

Protiunpiions  of  Diierimlaation*  —  Not-  quash  the  panel  on  the  ground  that  the 

withstanding  proof  that  the    general  jurors  were  selected  from  persons  who 

venire  from  which  jurors  were  drawn  were  the  superiors  of  the  defendant 

was  exclusively  composed  of  persons  and  not  his  equals,  and  because  the 

of  the  white  race,  or  of  Caucasian  de>  commissioners,  by  refusing  to  select 

scent,  and  did  not  contain  a  single  col-  negroes,  unjustly  discriminated  against 

ored  person,  or  one  of  African  descent,  persons  of  the  negro  race, 

there  is  no  conclusive  evidence  of  dis-  S.  Virginia  v.  Rives,  100  U.  S.  313* 

crimination     against    the    laitei    on  $•  In  the  selection  of  jurors  no  state 
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7.  Wheel  or  Box  —  a.  Generally.  —  In  the  different  states  of 
the  Union  various  provisions  are  made  by  statute  for  boxes, 
wheels,  and  other  receptacles  wherein  lists  of  the  persons  eligible 
to  jury  duty  are  kept,  and  from  which,  from  time  to  time,  names 
are  drawn,  listed,  and  returned  to  the  courts  or  designated  offi- 
cials, and  wherefrom  are  selected  the  trial  jurors.* 

Where  There  It  More  than  One  8noh  Beceptode,  the  manner  in  which  the 
names  are  required  to  be  placed  therein  is  usually  regulated  by 
statute,  the  requirements  of  which  in  their  essential  features  must 
be  conformed  with  in  order  that  the  panel  returned  be  not  objec- 
tionable because  of  informalities  and  irregularities  invalidating  the 
action  of  the  selecting  officers,* 

has  a  right  to  exclude  by  law  persons  and  after  the  division   of  one  parish 

of  the  race  or  color  of  the  person  ac-  into  two  the  names  from  both  are  kept 

cused  of  crime  so  that  by  no  possibility  in  the  same  box,  the  irregularity  is  fatai 

could  such  a  person  sit  on  the  jury,  and  a  juror  so  summoned  is  entitled  to 

Strauder  v,  "West  Virginia,  loo  U.  S.  his  discharge.    Auzan's  Case,  2  Mar- 

303.    Sec  Virginia  v.  Rives.  100  U.  S.  tin  (La.)  127. 

313.  Drawing  firom  Box  Erroneonsly  Hade 

1.  ApplicabilityofStatatos  to  Both  Civil  Vp.  —  Although  a  list  is  erroneously 
and  Criminal  Cases.  —  In  Gardiner  v.  placed  in  the  wrong  box  and  a  drawing 
People,  6  Park.  Cr.  Rep.  (N.  Y.  Su-  is  had  therefrom,  there  is  no  ground 
preme  Ct.)  155,  the  Ntw  York  Act  of  for  reversal  if  otherwise  the  drawing 
1861,  c.  210,  amendatory  to  the  revised  was  conducted  according  to  law  and 
statutes  which  required  that,  in  ad-  there  is  no  pretense  of  fraud  or  the 
diiion  to  the  box  provided  by  law  and  like.     Lee  v.  State,  45  Miss.  114. 

kept  for  the  purpose  of  containing  the  Where  the  partitions  of  the  jury  box 

names  of  jurors  drawn  to  serve  at  any  were    marked    "jurors  drawn*'    and 

court,  another  box  should  be  provided  *'  jurors  not  drawn,"   with  a  lock  on 

in    which    should     be    deposited    the  each  partition,  fitted  by  one  key  which 

names  of  persons  selected  and  returned  was  placed  in  the  custody  of  the  regis- 

as  suitable  persons  to  serve  as  jurors,  ter  and  ex  officio  clerk  of  the  board  of 

residing   in   ihe    city   or    town   where  county  commissioners  by  the  chairman 

courts  are  appointed  bylaw  to  be  held,  of  the  board,  and  a  special  venire  was 

was  held  applicable  to  criminal  as  well  drawn  therefrom  under  the  directions  of 

as  to  civil  cases.  the  presiding  judge,  it  was  held  legal 

Statntory  Changes.  —  The  Ohio  Act  of  though  the  statute  required  the  scrolls  to 

March  29,  1881  (78  Ohio  Laws  95),  re-  be  placed  in  a  box  having  two  partitions 

specting  juries  in  capital  cases,  did  not  marked  Nos.  i  and  2,  respectively,  with 

repeal  or  affect  existing  legislation  on  separate  locks  and  keys,  one  of  which 

the  subject  otherwise  than  by  substi-  was  to  be  kept  by  the  sheriflf  and  the 

tuting  the  wheel  for  the  box  containing  other  by   the  chairman  of  the  board, 

the  names  of  the  electors  from  which  State  i*.  Polls,  100  N.  Car.  457. 

the    original   panel   is    to  be    drawn.  Kixing    Kames   of    Grand    and   Petit 

McH ugh  z/.  State.  38  Ohio  St.  153.  loron.  —  In    Aikinson    v.    Morse     63 

2.  Snbstitntion  of  Several  Boxes  for  One.  Mich.  276,  the  county  clerk  disobeyed 
—  Where  an  act  requiring  the  venire  to  the  plain  instructions  of  the  statute  by 
be  drawn  from  a  single  box  is  amended  putting  packages  containing  the  lists 
as  to  a  particular  county  by  substituting  of  grand  and  petit  jurors  returned  from 
therefor  fifteen  boxes,  one  for  each  three  city  wards  all  in  one  J)ox,  and 
precinct  of  the  county  in  question,  a  drawing  therefrom  the  names  of  both 
defendant  cannot  complain  that  the  grand  and  petit  jurors  to  attend  court 
drawing  was  from  the  greater  number  as  petit  jurors.  There  was  held  to  be 
of  boxes.     Hornsby  V.  State,  94  Ala.  55.  no  error  in  discharging  all  the  jurors 

Viing  Same  Box  After  Division  of  Dis-  drawn  from  the  city  in  question,  and 

trict.  —  Where  the  law  directs  jurors  to  directing  a  new  drawing. 

be  drawn  from  each  parish,  the  names  Placing    Namee     in    Wrong    Box.  — 

from  each  being  kept  in  a  separate  box,  Where,   by  statute,  a  "  general  "  box, 
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b.  Keeping  Box  Filled.  —  Since  the  object  of  statutes  respect- 
ing  the  duties  of  jury  commissioners  is  to  have  accessible  a  suffi- 
cient number  of  names  of  eligible  persons  to  enable  a  requisition 
for  veniremen  to  be  complied  with  when  their  services  are  required 
in  the  courts,  it  is  generally  necessary  that  a  full  complement  of 
names  of  qualified  persons  be  kept  up  in  order  that  the  courts 
may  suffer  no  inconvenience  in  the  transaction  of  their  business,* 
though  it  does  not  appear  that  the  failure  to  keep  up  the  pre- 
scribed number  of  names  can  be  successfully  complained  of  by  a 
party  who  has  had  presented  to  him  a  full  panel  of  qualified 
jurymen.* 

and  a  box  denominated  a  "  neighbor-  contained  four  names   more  than  the 

hood  talcs    box  "  are  required  to  be  number  prescribed  by  statute,  which 

kept,  and  names  within  the  neighbor-  was  one  thousand   five   hundred  and 

hood  may  be  put  into  both  boxes,  ex-  fifty,  is  an  irregularity  of  an  immaterial 

cept  in  a  specified  locality,  the  names  nature  and   furnishes   no  ground   for 

of  persons  within  such  locality  may  be  quashing  the  array.     Rizzolo  v.  Com. 

placed   in   one  box,  but  not  in  both.  24  W.  N.  C.  (Pa.)  13. 

State  V,  Lee,  35  S.  Car.  192.  Depletion  of  Box  —  Drawing  from  Be- 

8pe|dal  LagislAtion  is  necessary  to  daoed  Hnmber.  —  When  many  drawings 
legalize  a  jury  box  illegally  made  up  have  been  made  and  the  number  of 
and  in  the  custody  of  county  officers,  names  left  in  the  box  has  become  rela- 
or  to  authorize  the  preparation  and  tively  small,  in  trials  had  in  these  con- 
filing  of  another  box.  Steele  v.  State,  di lions  the  jury  must  be  drawn  from 
in  Ala.  32.  the   reduced   number  left  in  the  box. 

Attacking  Constitutionality  of  Aot —  Johnson  v.  State,  102  Ala.  i. 
What  Must  Be  Shown.  —  Where  it  is  Addition  of  Names  by  Snccessors  in 
claimed  that  a  statute  relative  to  the  Office. — Jury  commissioners  may  ac- 
preparation  of  lists  and  ballots  contain-  cept  names  found  in  the  venire  box. 
ing  the  names  of  persons  who  are  to  selected  by  their  predecessors,  and  may 
constitute  the  jury  list  is  unconstitu-  add  other  names  to  make  up  the  num- 
tional  because  it  provides  that  the  ber  prescribed  by  law.  State  v.  Man- 
name  of  each  alternate  juror  on  the  list  grum,  35  La.  Ann.  619. 
from  cities  and  towns  where  courts  are  Taking  Ont  Names  Bdbre  BefiUing  Box. 
held  shall  be  deposited  in  a  box  to  be  — Where,  by  statute,  it  is  provided 
known  as  the  talesman  box,  and  not  that  the  sheriff  and  commissioners 
in  the  first  box,  unless  it  is  specifically  shall  select  and  deposit  a  sufficient 
shown  to  the  court  in  what  the  uncon-  number  of  names  in  each  and  every 
stituiionality  of  the  act  consists  the  wheel  that  at  the  last  drawing  in  each 
court  will  not  be  warranted  in  declaring  year  a  number  requisite  for  one  jury 
against  the  validity  of  the  law.  Cook  at  least  shall  remain  in  each  wheel,  it 
V,  Fogarty,  (Iowa  1897)  72  N.  W.  Rep.  is  not  a  cause  for  quashing  the  array 
677.  that  the  names  which  remained  in  the 

1.  Fallnre  to  Put  In  Sufficient  Names,  wheels  at  the  end  of  the  year  were 
—  In  State  v,  Merriman,  34  S.  Car.  16,  taken  out  and  the  names  selected  for 
it  appeared  that  the  statute  required  the  next  year  were  put  in,  in  view  of 
the  names  of  one  hundred  and  fifty  the  presumption  that  the  law  was  com- 
persons  to  be  placed  in  the  tales  box,  plied  with  by  placing  in  the  wheel  a 
and  that  one  hundred  and  fifty  slips  of  sufficient  number  of  new  names  to  in- 
paper  were  placed  therein,  but  that  by  sure  that  the  number  requisite  for  one 
error  or  inadvertence  the  box  contained  jury  would  remain  in  each  wheel  at  the 
the  names  of  only  one  hundred  and  last  drawing.  Com.  v,  Lippard,  6  S. 
forty-eight  persons,  and   it  was  held  &  R.  (Pa.)  395. 

that  in  the  absence  of  any  provision  in  In  /'^/i/tj-^/z/rzm^  retiring  com mission- 

the  statute  to  that  effect,  the  failure  to  ers  should  fill  the  wheel  for  the  ensu- 

coraply  literally  with  the  law  would  not  ing  year.      Bucks  County  Jurors.   20 

necessarily  invalidate  the  panel.  Pa.  Co.  Ct.  Rep.  36. 

Putting    in   Excess  of  Names. —  The  2.  The   defendant  has  no  right    to 

mere  fact  that  a  jury  wheel  may  have  inquire  as  to  the   number   of  names 
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c.  Locking.  — The  contents  of  these  receptacles  must  be  kept 
intact,  and,  for  the  purpose  of  obviating  the  danger  of  tampering 
therewith  by  individual  members  of  the  board  or  by  strangers,  it 
is  generally  prescribed  that  the  boxes  be  locked.* 

d.  Sealing.  —  The  boxes  should,  as  a  general  rule,  also  be 
sealed  by  the  different  officers  with  their  respective  seals.* 

e.  Custody.  —  And  it  is  further  generally  provided  that  when 
so  locked  and  sealed  they  shall  be  kept  in  safe  custody  by  an  offi- 
cer or  the  officers  specially  charged  with  that  duty,'  the  key  being 

remaining  in  the  box  if  he  has  a  lull  ground  for  quashing  the  array.  Kit- 
panel  drawn  therefrom  as  required  by  tanning  Ins.  Co.  v,  Adams,  no  Pa.  St. 
law,  from  which  he  can  select  a  jury  553. 

for  the   trial.    Territory   v.    Reed,   5  Sealing  the  Wheel  with  But  One  Seal  is 

Mont.  92.  a  violation  of  a  statute  requiring  thai 

Drawing  firom  Incomplete  Box.  —  The  the  sherifT  shall  cause  the  wheel  to  be 

provisions  of  the  act  '*  to  more  effectu-  locked  and  secured  with  sealing  wax, 

ally  secure  competent  and  well  quali-  *'  and  thereon  the  said  sheriff  and  com- 

fied  jurors  '*  (Crim.  Code,  p.  132,  note),  missfoners  shall  impress  distinctly  their 

relating  to  the  drawing  of  petit  juries  respective  seals."     Brown  v.  Com.,  73 

by  the  jury  commissioners  of  the  sev-  Pa.  St.  321. 

eral  counties  included  in  said  act,  are  Use  of  Same  Seal  by  SherliF  and  Commis- 

not  merely  directory,  but  mandatory;  lioners.  —  It  is  not  proper  for  the  sheriff 

and   when,  in   the  discharge  of  their  and  the  jury  commissioners  to  use  one 

duties,   the  jury  commissioners  draw  and    the    same  seal,   no   matter  how 

petit  jurors  before  a  list  of  all  the  qual-  many    impressions    are    made  by  it; 

ified  jurors  of  their  county  has  been  each  should  use  his  own  seal.    Curley 

completed  and  the  names  of  all  such  v.  Com.,  84  Pa.  St.  151. 

jurors  placed  in  the  jury  box,  the  draw-  Where  the  sheriff  and  the  commis- 

ing  is  illegal,  and  the  venire  of  such  sioners  are  required  to  *'  impress  dis- 

petit  juries  should,  upon   proper  mo-  tinctly    their     respective    seals,"    the 

tion.  be   quashed.    Johnson  v.   State,  array  Is  properly  quashed  if  the  box  is 

102  Ala.  I.     In  this  case  the  court  said  sealed  wfih  the  individual  seals  of  one 

that,  there  being  no  provision  of  law  of  the  commissioners  only.    Kittanning 

for  refilling  the  box  until  all  the  names  Ins.  Co.    v,  Adams,  no  Pa.  St.  553; 

were  drawn  out,  where  many  drawings  Brown  v.  Com.,  73  Pa.  St.   321. 

had  been  made,  and   the  number  of  Presnmption  of  Compliance  with  Statute, 

names  left  in  the  box  had  become  rela-  —  In  the  absence  of  negative  proof  the 

lively  small,  so  that  necessarily  names  presumption   is   that   the    wheel  was 

must  be  drawn  from  a  reduced  number  sealed    as    required    by    the    statute, 

left  in  the  box,  if  a  panel  was  drawn  Rolland  v.  Com.,  82  Pa.  St.  306. 

under  such  circumstances  the  accused  Wheel  as  Evidenoe  of  Proper  Sealing,  — 

could  not  contend  that  he  was  denied  Complaint  that  a  jury  wheel  was  not 

any  right  because  of  the  depletion  of  sealed  by  the  commissioners  as  pre- 

the  box,  adding:  **  We  do  not  wish  to  scribed  by  law  is  not  supported  by  the 

be  understood  assaying  that  in  no  case  production   of  the   wheel  showing  its 

should  the  array  or  venire  be  quashed  then  condition  without  supplementary 

because   drawn    from    an    incomplete  proof  of  its  condition  at  the  time  the 

list.     If  the  process  of  filling  the  box  panel  in  question  was  drawn.     Com.  v. 

had  been  carried  to  only  a  very  limited  Valsalka,  181  Pa.  St.  17. 

extent,  or  if  any  circumstance  attend-  8.  Statutes    relative    to  the  locking 

ing  the  drawing  gave  evidence  that  it  and  sealing  of  the  wheel,  its  custody, 

had   not  been   fairly  and   impartially  and   the   custo  y  of    the  key  thereof 

conducted,  we  will   not  say  the  presid-  should  be  strictly  observed.    Com.  v, 

ing  judge  should  not  quash  the  venire."  Freeman,  166  Pa.  St.  332. 

1.  State  V.  Hensley,  94  N.  Car.  1021;  Propriety  of  Cnitody.  — The  fact  that 
Rolland  v.  Com.,  82  Pa.  St.  306;  Com.  i,  jury  box  might  have  been  kept  in 
V.  Freeman,  166  Pa.  St.  332.  such  a  manner  as  to  have  afforded  less 

2.  The  failure  properly  to  seal  the  opportunity  for  tampering  therewith  is 
wheel  as  required  by  statute  is  good  not  a  good  cause  for  quashing  the  array 
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required  to  be  kept  by  an  officer  other  than  the  one  to  whom  the 
custody  of  the  box  or  wheel  is  intrusted,  thus  affording  an  addi- 
tional safeguard,* 

8.  Procedure  in  Drawing — a.  Order  or  Requisition  for 
Jurors  —  (i)  Service, — Where  an  order,  requisition,  or  notice 
to  the  officers  charged  with  the  duty  of  procuring  jurors  for  serv- 
ice in  the  courts  is  required*  it  should  be  given  within  such 

where  it  appears  that  the  box  was  kept  respect  to  their  several  duties  as  to  the 

with  sufficient  care,  and  there  was  no  locking,  custody,  and   safekeeping  of 

evidence  which  would  justify  a  sus-  the  jury  box  is  not  a  good  ground  of 

picion  that  the  names  were  changed,  challenge  to  the  array  where  it  does 

Com.  V,  Lippard,  6  S.  &  R.  (Pa.)  395.  not  appear  that    the    box    was    tam- 

FIbm   of  Xeepfngi  —  In    Rolland    v,  pered  with,  although  such  negligence 

Com.,  82  Pa.  St.  306,  it  appeared  that  is  highly  culpable.     State  v.  Hensley, 

alter  being  placed  in  a  chest  and  locked  94  N.  Car.  1021. 

therein  the  wheel  was  deposited  by  the  1.  Statutes  relative  to  the  custody  of 

commissioner  in  a  vault  of  the  county  the  key  should  be    strictly  observed, 

commissioner's  office  and  in  custody  of  Com.  v.  Freeman,  166  Pa.  St.  332. 

his  clerk,  who  was  likewise  clerk  of  the  Statutes  respecting  the  locking  of  the 

jury  commissioners  and  a  sworn  officer;  jury  wheel,  its  custody,  and  the  cus- 

that  the  wheel  was    properly  sealed;  tody  of  the  keys  of  the  box  should 

that  the  sherifiT  kept  the  key  in  a  desk  be  given   a  reasonable  interpretation, 

in  his  office  which  was  not  always  kept  Rolland  v.  Com.,  82  Pa.  St.  306. 

locked,  and  that  his  son,  who  was  also  Hecaisity  of  Safekeoping  of  Key.  —  A 

his  deputy,  had  access  thereto;  and  it  prudent  regard  lor  the  public  interests 

was  held  that  the  wheel  was  sufficiently  requires  that  the  key  of  the  jury  wheel 

in  custody  within  a  statute  providing  should  be  kept  where  it  is  not  accessible 

that  the  locked  wheel  remain  in  the  to  any  one  but  the  person  charged  with 

custody  of  the  jury  commissioners,  and  its  custody.     Rc:lland  v.  Com.,  82  Pa. 

the  keys  in  the  custody  of  the  sheriff.  St.  306. 

Where  no  office  has  been  provided  by  The  FaUore  of  the  Sheriff  to  Have  the 

law  for  jury  commissioners,  nor  a  place  Cnitody  of  the  Kejn  to  the  jury  boxes 

of  safety  for  the  custody  of  the  wheel,  will  render  the  array  fatally  defective, 

it  was  held  competent  for  the  commis-  Kittanning  Ins.  Co.  v,  Adams,  no  Pa. 

sioners  to  arrange  for  the  safekeeping  St.  553. 

of  the  wheel  in  the  vault  of  the  county  2*  See  infra^  VII.  Procuring  Attend^ 

treasurer  upon  condition  that  no  one  ance  of  Jurors  at  Trial  Court. 

but  one  of  the  commissioners  should  The  Venire,  Although  TechnioaUyCaUed 

enter  the  vault  for  the  wheel.     Curley  a  Writ,  li  Eather  an  Order  of  the  Court, 

V.  Com.,  84  Pa.  St.  151.  issued  to  the  several  town  clerks,  di- 

At    Beddenee  of    6)mmiB8ioner.  —  In  recUng  and  empowering  them  to  select 

Klemmer  v.  Mount  Penn  Gravity  R.  the  requisite    number   of  persons   to 

Co.,  163  Pa.  St.  521,  it  was  held  that  serve  as  jurors.     State  v,  Bradford,  57 

the  fact  that  after  a  wheel  had  been  N.  H.  198. 

locked  and  sealed  as  directed  by  law  Heceisity  for   Writ.  —  In    Louisiana^ 

one  of  the  commissioners  who    lived  under  the  statutes  in  force  in  1847,  no 

some  miles  from  th6  county  seat  took  writ  for  selecting  and   summoning  a 

the  wheel  with  him  and  kept  it  at  his  jury,  nor  any  order  therefor  under  the 

home,   by  express    agreement,    there  seal  of  court,  was  necessary.    The  clerk 

being  no  intimation  that  it  was  tam-  and  sheriff,  or  deputy  sheriff,  drew,  at 

pered   with,  was  no  violation  of  the  stated  periods,  the  requisite  number  of 

statute  requiring  that  the  jury  wheel  jurors   who   were    to    be    summoned. 

*'  shall  remain  in  the  custody  of  the  State  v.  Foike,  2  La.  Ann.  744;  Lyon  v, 

jury  commissioners,"  the  keys  to  be  Commercial  Ins.  Co.,  2  Rob.  (La.)  266. 

kept    by    the    sheriff.     Distinguishing  Direction  for  Hew  List  in  Plaoeofln- 

Rolland  v.  Com..  82  Pa.  St.  306.  valid    List,  —  Under    Act    201    of    the 

Vegligenoe    of     Offloers  —  Ho    Ix^ury  Michigan  Public  Laws  of  1893,  which 

Shown.  -^  Mere  negligence  of  the  com-  permits  the  circuit  judge  to  direct  the 

missioners,  the  clerk,  and  the  sheriff  in  return  of  new  lists  when  the  current 
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time  and  in  such  manner  as  may  be  directed  by  law,^  though  the 
failure  to  make  actual  service,  or  the  absence  of  proof  of  service, 
will  not  defeat  the  proceedings  taken  if  the  officer,  or  so  many 
officers  as  may  be  necessary  to  perform  the  duties  required  of 
them  by  statute,  did  in  fact  act.* 

(2)  Form  and  Sufficiency,  —  Unless  the  form  or  sufficiency  of 
the  order  is  essential  to  the  validity  of  the  action  of  the  commis- 
sioners or  other  like  officers,  mere  informalities  or  irregularities 
which  do  not  cause  a  positive  violation  of  statute  may  be 
disregarded.' 

lists  are  declared  illegal  for  any  pur-  8.  Signature   by    Judge.  —  Unless   so 

pose,  it  seems  that  the  circuit  judge,  in  required  by  statute   it  is  unnecessary 

a  proper  case,  may  declare  a  list  invalid  that  an  order  designating  the  number 

of  his  own  volition  and  direct  the  re-  of  jurors  to  be  selected  by  the  board  of 

turn  of  a  new  list.     Smaitz  v.  Boyce,  supervisors    should  be  signed  by  the 

(Mich    1896)69  N.  W.  Rep.  21.  judge;    it  is  sufficient  if  the  order  is 

In  Florida,  and  under  the  Act  of  1868,  made  in  open  court  and  entered  in  the 

$§  5>  32,  where  the  whole  number  of  minutes.     People  v,  Baldwin,  117  Cal. 

any    petit    jury    has   not    been    sum-  244. 

moned,  it  is  the  duty  of  the  court  to  di-  Specification  of  Canies  to  Be  Tried.  — 

rect    the    clerk    to    draw    a  sufficient  An  order  for  the  drawing  of  tales  jurors 

number  to  complete  the  jury  from  the  is  not  objectionable  because  specifying 

list  furnished  by  the  county  commis-  the  cases  for  which  the  jurors  are  to  be 

sioners  in  the  same  manner  as  provided  drawn.       State  v.   Chambers,  45  La. 

ty  law  for  the  drawing  in  the  first  in-  Ann.  36. 

stance      Gladden  v.  State,  13  Fla.  624.  Designation  of  OAoen.  —  In  Smaitz  v. 

1.  The  Length  of  Hotloe  to  the  OAdals  Boyce,  (Mich.  1896)  69  N,  W.  Rep.  21, 
designated  to  conduct  the  drawing  is  the  order  directed  the  supervisors  and 
of  minor  importance;  the  substantial  aldermen  in  cities  to  make  the  list,  in- 
fact  is  that  the  officers  appeared  and  in  stead  of  charging  the  aldermen  and 
their  presence  the  drawing  was  had.  assessing  officers  with  that  duty,  and 
State  V.  Yordi,  30  Kan.  221;  Jones  v.  it  appearing  that  the  same  officers  were 
State,  1  Kan.  279.  intended,  the  alleged  error  was  held 

2.  Perfonnance  of  Dnty  by  Officer  Hot  immaterial. 

Served.  —  Where  four  of  five  commis-  Spedflcatlon  of  Locality  to  Be  Drawn 
sioners  were  present  and  participated  From.  —  An  order  that  the  jurors  be 
in  the  selection  of  a  venire,  it  was  held  drawn  and  summoned  according  to 
immaterial  that  some  of  them  were  not  law  is  not  objectionable  because  fail- 
served  with  written  summons.  State  ing  to  specify  the  township  from  which 
V,  Magee,  48  La.  Ann.  901.  the  jurors  were  to  be  drawn   and  to 

An  objection  that  the  clerk  failed  to  include    the   vicinage  of    the    alleged 

notify  the  county  judge  of  the  draw-  oflfense.  where,  by  statute,  the  court  is 

ing  and  that  the  latter  did  not  attend  empowered   to  order  the  jury  drawn 

cannot  be  considered  where  the  tran-  from  the  county  at  large  or  from  speci- 

script  shows  that  he  was  present  at  the  fied  townships  near  the  county  seat; 

drawing.      People  v.   Ah  Chung.    54  Consequently,   under  such    an    order 

Cal.  398.  jurors  may  be  drawn  and  summoned 

It  is  immaterial  that  there  is  no  entry  from   the  county  at  large.     People  v, 

of  service  of  the  writ  where  the  record  Coughlin,  67  Mich.  466,  distinguishing 

shows  that  the  writ  was  duly  issued,  People  v.  Hall,  48  Mich.  482,  wherein 

and  that  the  commissioners   acted  in  an   order  directing  a    drawing    from 

obedience   thereto.     State  v.  Derrick,  eleven  out  of  about  twenty-five  town- 

44  S.  Car.  344.  ships,  and  excluding  the  entire  vicinage 

Presnmptlon  of  Service.  —  In  the  ab-  of  the  alleged  offense,  was  held  invalid 

sence  of  anything  in  the  record  to  the  because  it  required  neither  a  jury  of 

contrary,  it  will  be  presumed  that  the  the  vicinage,  a  jury  of  the  county  at 

venire  was  properly  served  on  the  jury  large,  a  jury  near  the  county  seat,  nor 

commissioners.     State  v,  McGraw    35  one  desired  by  the  judge  for  the  gen- 

S.  Car.  283.  eral  purposes  of  the  term. 
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b  Notice  of  Drawing.  —  Where  notice  of  a  drawing  is 
required  to  be  giv  n,  the  statutes  in  that  respect  should  be  sub- 
stantially complied  with.* 

c.  Time.  —  That  statutory  provisions  respecting  the  time  when 
jurors  shall  be  selected  or  drawn  should  be  observed  needs  no 
discussion  ;  whether  or  not  the  requirements  in  this  respect  have 
been  complied  with  is  dependent,  of  course,  upon  the  particular 
circumstances  of  each  case,'  and  while  due  diligence  should  be 
exercised,  the  mere  fact  that  officials  consumed  unnecessary 
time  in  performing  their  duties  is  no  reason  for  nullifying  their 

l^ieeiflcation  of  Term  for  Which  dnry  thereafter.     Buhol  v.  Boudousquie    8 

Seqnired.  —  In  State  v.   Jennings,    15  Martin  N.  S.  (La.)  425. 

Rich  L.  (S.  Car.)  42,  it  appeared  that  a  Where  the  charter  of  a  city  required 

military  order  authorized  the  governor  that  a  certain  number  of  jurors  should 

to  order  a  special  term  of  court  for  the  be  chosen  on  the  first  Monday  of  July, 

revision  and  preparation  of  jury  lists  but  the  choice  was  not  made  until  the 

and   to  provide   for  summoning    and  eighth  day  of  the  following  August,  it 

drawing  jurors  in  accordance  with  the  was  held  that  the  provision  was  direc- 

requirements  of  the  order,  and  it  was  tory,  and  that  the  persons  chosen  were 

held  that  a  drawing  had  under  an  order  proper  members  of  a  legal  jury.     Colt 

of  the  governor  which  failed  to  mention  v.  Eves,  12  Conn.  243. 

the  special  term  was  a  nullity.  Drawing  More  than  PraMribed   Tima 

1.  In  State  v.  Wheeler,  64  Me.  532,  a  Before  Term.  —  Where,  by  statute,  a 
notice  that  a  meeting  for  the  drawing  venire  for  the  trial  of  a  capital  case  is 
of  jurors  would  be  held  on  the  required  to  be  drawn  ten  days  before 
eighteenth  day  of  the  month  was  posted  the  commencement  of  the  term  at 
on  the  fourteenth,  and  ii  was  held  to  which  the  case  is  set  for  trial,  the 
be  a  sufficient  notice  of  four  days,  venire  is  not  objectionable  as  being 
although  Sunday  was  an  intervening  drawn  more  than  ten  days  before  the 
day.  term.     Daughdrill  v.  State,  113  Ala.  7. 

2.  Failure  to  Select  Within  Prescribed  In  Amherst  v.  Hadley.  i  Pick. 
Time.  —  It  is  immaterial  that  the  regu-  (Mass.)  38,  it  appeared  on  the  face  of 
lar  panel  was  not  selected  within  the  the  venire  and  on  the  officer's  return 
time  prescribed  by  statute.  State  v,  that  a  juror  was  drawn  more  than 
Pitts,  58  Mo    558.  twenty  days  before  the  sitting  of  the 

There  is  no  necessity  for  discharging  court,  contrary  to  statute,  but  that  the 

a  panel  of  jurors  drawn   the  twenty-  fact  did  not  come  to  the  knowledge  of 

eighth  day  before  the  first  day  of  the  the  paity  until  after  a  verdict  against 

term  on   the  ground   that   the  statute  him,  and  it  was  held  that  this  furnished 

literally  requires    the    drawing  to  be  no  cause  for  setting  aside  the  verdict 

made  thirty  days    before    the    term,  upon  motion. 

Babcock  z/.  People,  13  Colo.  515.  Snficieney  of  Complianoe  with  Statutory 

A  statute  (Laws  Fla.   1879,  §  i  .   c.  Provision  as  to  Time. — A  drawing  on 

3125)  providing  a  time  for  the  boards  the  second  day  of  the  month  for  a  term 

of  county  commissioners  to  select  from  commencing  on  the  sixteenth  day  of  the 

the  list  of  registered  voters  in  their  re-  same  month  is  a  compliance   with    a 

spective  counties  a  jury  list  of  persons  statutory  requirement  that  the  drawing 

qualified  to  serve  as  jurors  is  directory,  take   place   fourteen   days   before   the 

and  should  said  commissioners  fail  to  term.     People  v.  Burgess,  153  N.  Y. 

make    the    selection   at    the    January  561. 

meeting  mentioned   in   the  statute,  it  A  statute  requiring  that  the  jury  be 

would  be  competent  for  them  to  do  so  drawn  at  least  fourteen  days  before  the 

at  a  subsequent  meeting.     Reeves  v,  sitting  of  the  court  does  not  necessitate 

State,  29  Fla.  527.  a  drawing  precisely  fourteen  days  prior 

Validity  of  Drawing  After  Preseribed  to  that  time,  but  only  that  that  num- 

Time.  —  Where  a  statute  directs  that  a  ber  of  days  shall  intervene  between  the 

jury  be  drawn  within  a  prescribed  lime  drawing  and  the   sitting.      Crane    v. 

j^fter  its  passage,  it  cannot  be  drawn  Dygert,  4  Wend.  (N.  Y.)  675. 
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action,  especially  where  no  limitation  is  imposed  upon  them.* 
Nor  will  their  failure  strictly  to  comply  with  statutory  requisi- 
tions affect  the  validity  of  the  array  or  of  the  list  returned  where 
there  is  no  charge  or  suggestion  of  partiality,  malpractice,  fraud, 
or  the  like.* 

d.  Place  of  Drawing.  —  The  legality  of  the  proceedings  as 
to  the  place  where  the  drawing  is  had,  the  presence  of  designated 
officers,  or  the  like,  must  depend  of  course  on  the  particular  cir- 
cumstances of  each  case,  but  it  may  be  said  generally  that  there 
should  be  at  least  a  substantial  observance  of  statutory  provisions 
respecting  the  subject  in  question.* 

e.  Performance  of  Official  Duties  —  (i)  Quorum.  —  In 

the  absence  of  an  express  requirement  to  that  effect  it  is  not 
necessary  that,  when  performing  the  duties  imposed  and  exer- 
cising the  powers  conferred  by  the  legislature,  a  board  or  com- 
mission  intrusted  with  the  selection  or  drawing  of  jurors  should 
act  by  all  of  its  members,  but  ordinarily  it  will  be  sufficient  if  a 
majority  of  their  number  or  a  quorum  was  in  attendance.* 

1,  Com.  V.  Lippard,  6  S.  &  R.  (Pa.)  is  a  compliance  with  Act  No.  44  of  1877. 
395.  State  V.  Green,  43  La.  Ann.  402. 

Voder  DeUberation. — That  the  board  4.  State  v.  Arata,  32  La.  Ann.   193; 

of  commissioners  occupied  two  months  State  v.   Hornsby,  33  La.  Ann.  rifo, 

in   selecting    jurors    and    putting  the  State  v.  Magee,  48  La.  Ann.  901. 

names  in  the  wheel  would  seem  to  in-  Proceeding   by    Kajority.  —  Where   a 

dicate    unnecessary   deliberation,   but  statute  declares  that  a  jury  commis- 

there  is  no  ground  of  complaint  by  per-  sioner  and  two  county  officers,   or  a 

sons  tried  after  the  wheel  was  actually  majority  of  them,   shall    constitute  a 

filled.     Cora.  v.  Manfredi,  162  Pa.  St.  board  of  jury  commissioners,  any  two 

144.  of  the  officers  may  perform  the  duties 

2.  Childs  V,  State,  97  Ala.  49;  State  of  the  board.  State  t*.  Merriman,  34  S. 
V.  Rector,  35  La.  Ann.  1098.  Car.  16. 

8.  In  Freeence  of  Court.  —  Where  the  Where  the  commissioners  may  act  by 

statute  contemplates  that  the  jury  be  a  majority,  the  absence  of  one  of  them 

drawn  in  the  presence  of  the  court,  a  when  the  names  were  put  in  the  wheel 

jury    not    so  drawn   will   be    deemed  will  not  vitiate  the  proceeding.     Com. 

illegal.     Converses   Appeal,    18    Mich.  v.  Manfredi,  162  Pa.  St.  144. 

459-  Presence  of  Sheriff.  —  The  statute  pro- 

In  N'fw  Jersey  the  general  panel  of  viding  that  the  acts  of  selecting  and 

jurors  for  the  term   is  required  to  be  writing  the  names  and  putting  the  slips 

drawn  in  the  presence  of  the  Court  of  in  the  box  shall  be  performed  jointly 

Common  P^.eas.     Patterson  z^.  State,  48  by  the  sheriff  and  the  commissioners 

N.  J.  L.  381.  does  not  require  the  presence  of  the 

In  Open  Goort.  —  If  the  drawing  takes  sheriff  the  whole  time.     The  mere  fact 

place  while  the  court  is  in  session,  and  that  he  left  the  room  from  time  to  time 

in  the  presence   of  its  officers,  as  the  will   not  vitiate  the  selection  where  ir 

clerk,   sheriff,    attorneys  of  the  court,  does  not  appear  that  anything  material 

etc.,    it   is   a   drawing  in  open  court,  was  done  in  his  absence.     Com.  v.  Li p- 

whether  it    takes   place   in    the   room  pard,  6  S.  &  R.  (Pa.)  395. 

where  the  court  ordinarily  transacts  its  Under  a  statute  requiring  the  jury 

business  or  in   any  other  room  in  the  commissioner '*  to  attend  in  open  court, 

same    building.      State  v,   Millain,   3  together  with  the  clerk  of  the  court  and 

Nev.  409.  the  sheriff,"  and  under  the  direction 

In  Clerk's  OiRoe. — Where  the  jury  of  the  court  to  draw  such  number  of 
commissioners  draw  the  jury  in  a  room  jurors  as  may  be  needed,  etc.,  a  draw- 
adjoining  the  clerk's  office  which  opens  ing  is  sufficient  if  the  sheriff  was  with- 
into  it  and  is  a  part  of  the  office,  this  in  the  bar,  but  did  not  see  the  actual 
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(2)  Interchange  of  Duties.  —  Where  different  duties,  as  to  the 
performance  of  which  different  oaths  were  required  and  taken 
are  imposed  upon  several  members  of  a  board  or  commission,  the 
duties  are  not  interchangeable  so  that  though  cast  upon  one 
they  may  be  legally  performed  by  another.* 

(3)  Participation  by  Unauthorized  Persons.  —  It  will  not  be 
deemed  enough  to  invalidate  an  array  that  others  than  those  to 
whom  a  particular  duty  appertained  performed  that  duty  or 
participated  in  the  proceedings.*     Neither  is   it   material  that 

drawing  of  one  name.    State  v.  White  plies  to  the  duty  of  drawing  names  from 

15  S.  Car.  381.  the  box,  and  the  oaths  of  the  other  per- 

Constable*!  Presence.  —  In   Maisachu'  sons  apply  to  other  duties,   their  re- 

sttts  it  is  not  necessary  that  the  con-  spective  oaths  do  not  accompany  an 

stable  should  be  present  when  jurors  exchange  of  duties*    Hence,  where  the 

are  chosen  or  drawn,  as  was  the  cus-  duty  of  the  clerk  is  that  of  drawing 

tom  before  1736,  and  there  has  never  names  from  the  box,  and  the  names 

been  any  express  provision   showing  are    drawn    by  another   officer    upon 

how  the    constable    should    ascertain  whom  that  duty  Is  not  imposed,  the 

what  persons  were  chosen  as  jurors,  drawing  is  irregular.    Gottz^.  Brigham. 

but  the  constable  has  always  been  re-  45  Mich.  429. 

quired,  in  general  terms,  to  summon  If,  by  statute,  it  is  the  duty  of  the 

the  persons,  etc.    Com.  v,  Besse,  143  clerk  to  draw  the  names  from  the  box, 

Mass.  80.  it  is  a  good  ground  of  challenge  to  the 

TheZtfirma;rA  ActNo.  89of  1894  does  array   that    the  drawing  was  by  the 

not  require  the    jury  commission   to  sheriff.     People  v.  Labadie,  66  Mich, 

meet  at  the  court  house  or  at  the  parish  702,  citing  Atkinson  v,  Morse.  63  Mich, 

site.     The  act  authorizes  the  clerk  to  276. 

designate  the  place  of  meeting,  and  for  Konprejadioial  Irregularities  —  Writ- 
good  and  sufficient  reasons  he  can  call  ing  Names  —  Designating  Besidence.  —  A 
the  commission  together  at  any  con-  venire  will  not  be  set  aside  because  one 
venient  point  in  the  parish.  If  the  commissioner,  wrote  the  names  on  a 
deputy  clerk  participates  in  the  draw-  portion  of  the  ballots,  or  because  there 
ing  of  the  jury  immediately  under  the  was  merely  a  number  on  the  ballot 
control  and  supervision  of  the  jurv  designating  the  ward  wherein  the  juror 
commission,  and  does  acts- by  their  di-  resided,  where  it  appears  that  the 
rection,  these  acts  are  those  of  the  names  were  so  written  in  the  presence 
commission,  and,  if  irregular,  must  be  of  the  other  commissioners  and  the 
imputed  to  the  commission.  State  v.  clerk,  although  the  statute  required  the 
Johnson,  47  La.  Ann.  1092.  clerk  to  write  the  names,  and  also  that 

Absenee  of  Unqnalifled  Commisiioner.  —  the  ballots  should  show  the  residence 

A  venire  drfiwn  by  a  jury  commission  of  the  juror,  the  matters  in  question 

in  the  absence  of  a  member  who  has  being  mere  irregularities  within    the 

not    qualified    is    legal    and    regular,  meaning  of  a  curative  act,  especially 

State  V,  Wells,  33  La.  Ann.  1407.  where  no  prejudice  is  charged.    State 

Impeaehment  Hj  Officer  of  Beoord  8how-  v.  White,  46  La.  Ann.  1273. 

ing  His  Freience.  —  The  testimony  of  a  2.  State  v.  White,  46  La.  Ann.  1273. 

clerk  will  not  be  received  to  show  his  Biyisionof  Duties  of  Connty  Clerk.  —  In 

absence  from  the  drawing  of  the  venue  Mapes  v.  People,  69  111.  523,  one  clerk 

when  the  proces  verbal  of  the  drawing,  of  a  county  wherein  the  duties  of  the 

signed  by  himself,  recites  his  presence,  office  of    county  clerk    were    divided 

State  V,  Revells,  31  La.  Ann.  387.  assisted  in  the  drawing,  instead  of  an- 

Bightto  Appeal  on  Question  of  Qnonun.  other  clerk  to  whom  the  duty  properly 

~  Whether    or    not    the    panel    from  appertained,  and  it  was  held   that  as 

which     the    jurors    are    drawn     was  the  clerk  who  acted  was  county  clerk 

selected  by  a  quorum  of  the  commis-  de  facto,   there   was  no  ground  for  a 

sioners  is  a  question  of  fact  as  to  which  challenge  to  the  array, 

the  appellate  court  has  no  jurisdiction.  Hecessityof  Participation  or  Presence  of 

State  V,  Arata,  32  La.  Ann.  193.  CommlssionerB  Other  than  Clerk.  —  Under 

1.  When  the  oath  of  one  officer  ap-  the  Revised  Statutes  of  Indiana  (1881) 
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persons  other  than  those  properly  constituting  the  board  were 
present  during  the  proceedings  or  took  part  therein.^ 

/.  Conduct  of  Drawing  —  (i)  Generally.  —  Sometimes  the 
commissioners  have  no  discretion  in  making  a  drawing,  but  must 

list  the  names  taken  from  the  box,*  and  it  has  also  been  held 

that  statutory  requirements  of  exhaustion  of  the  box  or  wheel 
before  replacing  names  previously  drawn  '  or  before  refilling  the 

the  jary   commissioners  are    not    re-  shall  be  drawn  **  in  the  presence  of  the 

quired  to  draw  the  names  to  be  inserted  cleric  of  the  court  and  the  sheriff  of  the 

in  venires  for  juries  from  the  box  pre-  county,"  and  those  officers  are  present, 

pared   for  that   purpose,   nor  is  their  the  exclusion  of  the  general  public  will 

presence   required  when  the  drawing  not  vitiate  the  panel.     State  v,  Merri- 

takes  place.    This  is  to  be  done  by  the  man,  34  S.  Car.  16. 

clerk  alone,  and  the  presence  or  assist-  Under  the  Louisiana  Act  No.  44  of 

ance  of  any  one  else  is  not  essential.  1877,  the  clerk  is  an  essential  and  in- 

Doolittle  V,  State,  93  Ind.  272.  dispensable  member  of  the  jury  com- 

Offidation  by  Shflixiff's  Depaty. — The  mission,  and  no  jury  can  be  legally 

fact  that  a  depuiy  sheriff  officiated  with  drawn  in  his  absence  and  without  his 

others  at  the  drawing  of  jurors  where  co-operation.     State  v,  Conway,  35  La. 

by  statute  the  sheriff  or  under  sheriff  Ann.  353. 

was    designated  as  the  officer   to  act  2.  The  sheriff  and  county  commis- 

wiil  not  invalidate  the  drawing.     State  sioners  have  no  right    to  make  any 

V.  Bohan,  19  Kan.  28.  selection   of  jurors,   or    to  exclude  a 

Sheriff  Acting  for  Clerk  by  His  Direo-  single  juror  whose  name  is  drawn  out 

tion.  —  The    mere    fact   that   a   clerk,  of    the    wheel.      Opinon     of    Ct.,    i 

while  writing  down  the  list,  requested  Browne  (Pa.)  121. 

the  sheriff  to  draw  the  names  of  the  Laying    Aiide    Hames    Drawn. — An 

jurors  from  the  box  will  not  vitiate  the  irregularity  consisting  of  the  action  of 

array.     Pratt  v.  Grappe,  12  La.  451.  commissioners     in    laying    aside    the 

Kode  of  Objection  to  Aetion  of  Inoompe-  names  of  persons  otherwise  qualified, 

tent  Person. — An  objection  to  the  draw-  for  the  reason  that  they  are  ignorant  as 

ing  of  the  grand  jury  by  an  incompe-  to  whether  such  persons  are  residents 

tent  person  for  the  reason  that  it  might  of  the  county,  will  not  invalidate  the 

have  affected  the  composition  of  the  panel  if  the  list  is  completed  by  the 

petit  jury  must  be  taken  by  challenge  names  of  other  duly  qualified  persons, 

to  the  array,  and  comes  too  late  on  ap-  State  v.  Wilcox,  T04  N.  Car.  847. 

peal.     State  z/.  Underwood,  6  Ired.  L.  Statute  Silent  as  to  Mode.  —  If  the  stat- 

(N.  Car.)  96.  ute  is  silent  as  to  the  manner  in  which 

1.  Participation  by  TTnanthorisedOffioer.  jurors  are  to  be  drawn  it  is  immaterial 

—  Where  all  the  officers  designated  by  that  the  drawing  is  fortuitous.     Bena- 

statute  officiated  at  the  drawing,  the  way  v.  Conyne,  3  Pin.  (Wis.)  196. 

fact     that     another     official,     named  Beplacing  Hames   Drawn.  —  Where  a 

through   oversight  of  the  judge  who  statute  does  not  contemplate  that  the 

ordered     the      drawing,     participated  name  of  a  juror  once  drawn  from  the 

therein    will  not  vitiate   it.     Hunt   v,  box  ^hall  be  restored,  it   is  error  on 

Mayo,  27  La.  Ann.  197.  the   part  of  the  commissioners  to  re- 

The   fact   that  a  clerk   to  a  county  place  in  the  box  a  name  which  has  been 

Qfficer  who  ex  officio  was  a  member  of  legally  and  intentionally  drawn.     Wil- 

the  jury  commission   was  present  at  a  kins  v.  State,  112  Ala.  55. 

meeting  of  the  board  will  not  affect  the  Ejecting  Disqnalifled  Persons. — Where 

validity  of  the  proceeding  where  it  does  the  names  of  persons  unqualified  are 

not  appear  ihat  the  clerk  participated  drawn  by  the  commissioners  they  may 

in  the  prepara  ion  of  the  list  or  draw-  be  rejected,  the  names  already  drawn 

ing  further  than  to  furnish  names  from  replaced  in  the  box,  and  the  names  of 

the  books  of  the  officer,  which  were  in  others  substituted  for  those  rejected, 

his  possession  and   under  his  control.  Lindley  t^.  Kimball,  4  Blackf.  (Ind.)  189. 

State  V.  Merriman,  34  S.  Car.  16.  8.  State  v.  Petrie,  25  La,  Ann.  386; 

Ezolniion  of  General  Pnblic.  —  Where  Wise  v.  Otter  Creek  Lumber  Co.,  86 

the  statute  simply  provides  that  juries  Mich.  40. 
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box  ^  must  be  complied  with.  But  it  has  also  been  held  that 
the  failure  to  obey  a  statutory  provision  requiring  the  commis- 
sioners to  replace  the  names  of  defaulting  or  excluded  jurors  will 
not  be  fatal.*   ^ 

(2)  Number  of  Names.  — With  respect  to  the  number  of  jurors 
to  be  drawn  statutory  requirements  should  be  followed,'  as  like- 
wise should  the  terms  of  an  order  describing  the  number  to  be 
drawn,*  and  it  has  been  held  that  where  the  list  contains  more 

In  People  v.  Coffman,  59  Mich,  z,  a  that  a  list  of  one  hundred  names  be 

complaint  that  the  clerk,  on  drawing  selected,  and  that  if  from  any  cause 

one  juror,  failed  to  return  the  names  the    commissioners    were     unable    to 

drawn  to  each  township  package  be-  select  that  number  they  might  select 

fore  proceeding  to  draw  another  jury  such  less  number  as  they  might  agree 

was  held  immaterial  where  by  statute  upon,  it  was  held  that  the  selection  of 

it  was  provided  that  at  the  next  sue-  ninety-seven  names  was  not  prejudi^ 

ceeding  drawing  of  jurors  the  drawing  cial.     State  v,  Straub,  16  Wash.  iii. 

should  commence  from  the  package  Sflbot  of  Exoesi  of  Hames  on  List.  — 

next  in  numerical  order  from  the  one  Where    ihe    number    to    be    listed   is 

from  which  the  last  name  was  drawn  specifically  designated  by  statute   the 

at  the  last  preceding    drawing,   until  fact  that  jurors  are  drawn  from  a  list 

the  whole  number  of  jurors  should  be  containing  more  than    the   prescribed 

drawn,  and  in  the  absence  of  any  pro-  number  of  names  is  an   irregularity 

vision  for  the  return  of  the  names  to  which    will    require   the   array   to  be 

the  several  packages  until  the  list  re-  quashed.    Gladden  v.  State,  13  Fla.  623. 

turned  should  have  been  exhausted.  Bight  to  Vary  Statutory  Bequirement. 

1.  Qnaahal  of  Array  for  Irregularity. —  — Where  the  number  of  names  to  be 
In  Kell  V.  Brillinger,  84  Pa.  St.  276,  it  drawn  is  regulated  by  statute,  the  court 
was  held  that  under  the  Pennsylvania  has  no  power  nor  has  ihe  accused  any 
Act  of  March  18,  1874,  providing  that  right  to  demand  that  a  different  num- 
when  an  array  is  quashed  for  irregu-  her  be  drawn.  Burfey  v.  State,  3  Tex. 
larity  the  court  shall  order  a  new  selec-  App.  519. 

tion,  and  that  the  commissioners  shall  DisereUon  of  Court.  —  Where,  by  stat- 

take  all  names  from  the  wheel,  make  a  ute,   the    court,   when   in   its  opinion 

new  selection,  and  place  the  names  un-  more  than  twenty-four  jurors  may  be 

selected   in   the   wheel,   names   which  necessary,  is  authorized  to  direct  that 

were  in  the  wheel  at  first  and  which  an    additional  number  not  exceeding 

were  taken    therefrom  cannot  be  de-  twenty-four    be  drawn,   the   fact  that 

posited  therein  on  the  second  selection,  thirty-five  were  drawn  will  not  render 

Destmetioii  of  Slips  in  Box  Before  Bofill-  the  drawing  objectionable.     People  z/. 

ing.  —  Where  it  is  required  by  statute  Coughlin,  67  Mich.  466. 

that  the  jury  box  must  be  exhausted  Kadmnm    and    Minimum  Hnmber.  — 

before  the    commissioners   have    any  Under  a  statute  providing   that   in  a 

power  or  authority  to  fill  another  box,  capital  case  there  shall  be  drawn  from 

It  is  error  for  them,  on  discovering  that  the  jury  box  not  less  than  twenty-five 

there  are  not  sufficient  names  remain-  nor  more  than  fifty  names  to  constitute 

Ing  in  a  box  from  which  they  are  about  a  part  of  the  venire  from   which   the 

to  draw,  to  destroy  the  slips  already  in  trial  jury  shall  be  selected,  it  was  held 

the  box  and  to  proceed  to  fill  another  that  while  the  accused  had  the  right  to 

box.     Steele  v.  State,  11 1  Ala.  32.  have  the  minimum  but  not  the  maxi- 

2.  The  omission  of  commissioners  to  mum  number  drawn  at  his  election  or 
replace  in  the  wheel  the  names  of  de-  on  his  demand,  the  number  of  names 
faulting  or  excused  jurors  is  not  a  to  be  drawn  between  the  prescribed 
ground  of  complaint  when  no  injury  numbers  was  discretionary  with  the 
has  been  sustained  by  such  omission,  court,  having  reference  to  the  circum- 
Com.  V.  Valsalka,  181  Pa.  St.  17;  Rol-  stances,  and  further  that  such  discre- 
land  V,  Com.,  82  Pa.  St.  321.  tion    was    not    revisable.      Clarke    v. 

S.  Hewitt  V,  Gage,  71  Mich.  287.  Sute,  87  Ala.  71. 

Seleetion  of  Less  than  Statutory  Kumber.  4.  Drawing  Fewer  Karnes  than  Ordered.— 
—^  Where,  by  statute,  it  was  provided     If  by  any  error  or  inadvertence  a  less 
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than  the  statutory  number  it  may  be  rectified,  ■  Where,  by 
statute,  a  prescribed  number  of  names  is  required  to  be  drawn 
from  the  box,  and  the  persons  whose  names  are  so  drawn  are 
required  to  be  summoned,  the  fact  that  some  of  the  names  are 
returned  *'  not  found,"  **dead,"  or  the  like  is  not  a  ground  for 
quashing  the  array  where  the  facts  relative  to  the  persons  so 
returned  were  not  known  at  the  time  of  the  drawing.* 

Persons  Exempt  by  Beeson  ef  Prior  Serrioe.  —  And  though  it  may  be 
provided  by  statute  that  persons  who  have  served  as  jurors  shall 
not  be  again  liable  to  jury  duty  within  a  prescribed  period,  the 
panel  will  not  be  deemed  objectionable  because  of  inadvertence 
in  drawing  persons  who  are  exempt  by  reason  of  such  prior 
service.* 

(3)  Order  of  Drawing — (•)  Chmnd  and  Petit  Jnrors.  —  Although 
probably  the  better  practice  would  require  that  grand  and  petit 
jurors  should  be  drawn  separately,  yet  the  fact  that  they  are 
drawn  together  is  not  objectionable  where  the  names,  though 
drawn  at  one  time,  are  kept  apart,  so  that  the  service  ^or  which 
they  are  intended  is  apparent.     However,  this  is  a  matter  that  is 

number  of  names  is  drawn  than  was  the  facts  were  unknown  to  them  at  the 

ordered,  the  order  is  not  satisfied,  and  time  of  the  drawing.     Rolland  r.  Com., 

so  long  as  the  proceedings  are  in  fieri  82  Pa.  St.  306. 

the  power  of  the  court  to  correct  the  %%  Vailnre  to  Setnm  Karnes  to  Sos.  — 

error  is  undoubted.     Wilkins  v.  State,  The  fact  that  the  names  of  jurors  ex- 

112  Ala.  55.     And  see  Darby  v.  State,  empt  because  of  prior  service  were  not 

92  Ala    9;   Roberts  v.  State,  68  Ala.  returned  to  the  wheel  at  the  time  of  the 

515.  drawing,  as  required  by  statute,  is  not 

1.  Hewitt  v.  Gage,  71  Mich  287;  Wil-  a    ground  of  challenge   to  the  array 

kins  V.  State.  112  Ala.  55*  where   no   injury  has  been  sustained 

Where  a  challenge  to  the  array  was  by  the  neglect  or  omission  to  comply 

based  on  the  ground  that  an  excessive  with  the  statutory  requirements.     Rol- 

number  of  jurors  was  returned  from  land  v.  Com.,  82  Pa.  St.  306. 

certain  townships,  there  was  held  to  be  Szemption  by  Prior  Serrioe.  «-  Where 

no  error  in  ordering  the  clerk  to  reduce  the  design  of  a  statute  is  that  no  one 

the  lists  by  striking  off  all  names  be-  person  shall  be  required  to  serve  as  a 

low  the  number  appearing  thereon  to  juror  a  second  time  until  all  qualihed 

which    each    township    was    entitled,  persons  shall  have  served  respectively 

People  V.  Fuhrmann,  103  Mich.  593.  m  rotation,  the  same  persons  should 

8.  Rolland  v.  Com.,  82  Pa.  St.  306;  not  be  selected  for  successive  terms. 

Foust  V,  Com.,  33  Pa.  St  338;  Showers  Clark  v.  Saline  County.  9  Neb.  516. 

V.  Com.,  120  Pa.  St.  573;  State  v.  Wit>  Validity  of  Panel.  —  That  the  names 

tington,  33  La.  Ann   1403.  of  persons  who  are  entitled  to  exemp* 

&  the  Federal  Courts  it  is  no  ground  tion  from  jury  duty  appear  in  the  box 

for  challenge  to  the  array  that  venire-  will  not  invalidate  the  panel.     State  v, 

men  died  between  the  time  their  names  Merriman,  34  S.  Car.  16. 

were  placed  in  the  wheel  and  the  time  Bemedy     for     Improper     Drawing.  — 

they   were    drawn    therefrom.      Pull  Where,  iii  drawing  a  jury,  the  names 

man's  Palace  Car  Co.  v,  Harkins,  17  returned    from    a    township    are    ex- 

U.  S.  App.  22,  55  Fed.  Rep.  932.  hausted,  the  clerk  should  draw  the  jury 

Pailnre  to  Destroy  Slipa.  —  The  fact  for  a  second  term  during  the  same  year 

that  the  sheriff  and  the  jury  com  mis-  from  the  remaining  townships:  but  his 

sioners  did  not  destroy  the  slips  con-  failure  to  do  so  is  not  good  ground  for 

taining     the     names    of    absent    or  challenge  to  the  array,  as  the  rights  of 

deceased  persons  and  draw  others  in  litigants  can  be  fully  protected  by  chal- 

the  place  of  them  is  not  a  sufficient  lenging  the  twice-drawn  jurors  on  the 

reason  for  quashing  the  array  where  ground  that  they  have  served  as  jurors 
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entirely  regulated  by  statute,  and  mere  irregularity  in  this  respect 

will  not  usually  vitiate  the  panel  of  petit  jurors.* 

(b)  Kore  than  One  Fnntl.  —  But  panels  drawn  for  different  courts 
should  be  kept  separate  and  distinct.* 

(4)  Recording  Names,  —  Likewise  the  commissioners,  or  such  of 

their  number  as  act  in  a  clerical  capacity,  should  obey  statutory 
provisions  respecting  the  writing  down  and  recording  of  the 
names  drawn.* 

within  the  previous  year.     (How.  Stat.,  the  same  box,  and  the  duty'of  designate 

^  75^<)    Wise  V.  Otter  Creek  Lumber  ing  in  the  order  the  number  of  grand 

Co  ,  86  Mich.  40.  and  trial  jurors  to  be  drawn  respectively 

1«  In  Alabama  the  commissioners  are  was  not  imposed  on  the  court.     People 

required  first  to  draw  a  sufficient  num-  v.  Crowey^  56  Cal.  36. 

ber  of   names  of  persons  lo  serve  as  In  CI«orgia,  at  one  time,  after  selec- 

£rrand  jurors,  and  then  a  sufficient  num-  tion  of  grand  jurors  from  the  list  made 

ber  of  petit  jurors.     Peters  v.  State,  from  the  tax  book  by  the  clerk,  those 

100  Ala.  10.  remaining  constituted  the  petit  jury. 

The  commissioners  are  required  first  Malone  v  Stale,  8  Ga.  408 

to  draw  the  regular  number  of  names  8.  Keeping  Pantli  Distinot.  —  It  is  im* 

for  grand  jurors,  and  then  the  requisite  material  that  jurors  for  two  different 

number  for  petit  jurors  (Code.  §  4299);  courts  were  drawn  at  the  same  time 

and  if  they  draw  the  entire  number  for  where  it  appears  that  they  were  kept 

both  grand  and  petit  jurors, 'hen  select  entirely  distinct,  as   much  as  chough 

the  requisite  number  for  grand  jurors  the   panel   of  each    was  given   to  the 

and   leave   the  others   lo  act  as   petit  sheriff.     Crane  v,  Dygert,  4  Wend.  (N 

jurors,  aspecial  venire  partly  composed  Y.)  675,  distinguishing  Gardner  v  Tur* 

of  such  jurors  maybe  quashed;  and  as  ner,   9  Johns.  (N    Y.)  260,  wherein  a 

the  commissioners  have  no  power  to  clerk  drew  out  seventy-two  names  and 

meet  on  a  subsequent  day  and  correct  put  them  into  a  list,  and  then  arbitrarily 

their  irregular  action,  a  special  venire  designated  thirty-siv  names  as  a  panel 

partly  composed  of  jurors  drawn   by  for  one  court,  and  directed  that  they 

them  on  such  subsequent  day  may  like^  be  summoned  accordingly 

wise  be  quashed.     Wells  v.  State,  94  Separate  Litti  fbr  Separate  Courts. — 

Ala.  I.  Under    a    statute    providing    for    the 

If  the  commissioners  draw  the  entire  selection  of  jury  commissioners  gen- 
ii umber  for  both  grand  and  petit  jurors,  erally,  and  mailing -no  provision  for 
and  then  select  from  them  the  requisite  jury  lists  for  particular  courts,  a  sepa- 
n umber  to  act  as  grand  jurors,  the  rate  list  is  not  required  for  each  court, 
irregularity  is  not  goodgroundof  chal-  State  v,  Lawrence,  38  Iowa  51. 
lenge  to  the  array  or  motion  to  quash  8.  The  Names  of  tho  Persons  Selected 
the  venire.  Murphy  v.  State,  86  Ala.  May  Be  Written  by  the  Olerk  in  the  pres- 
45.  ence  and  by  the  orders  of  the  sheriff  and 

Where  the  Order  of  Drawing  Orand  and  commissioners.    Com.  v,  Lippard,  6  S* 

Petit  Jurors  Is  Hot  Spedfled  by  Stotnte,  it  &  R.  (Pa.)  395. 

is  no  ground  of  objection  to  a  panel  of  ITeoeosity  of  Beeording    Forthwith.  -^ 

petit  jurors,   no  Unfairness  being  im-  Where,  by  statute,  the  clerk  is  required 

puted  to  the  officers,  that  they  drew  to  record  the  names  of  the  jurors  as 

grand   and   petit  jurors  at  the  same  soon  as  the  several  jurors'  names  are 

time,   and  as  the   names  were  taken  drawn  and  written  on   the   panels  to 

from  the  boxes  placed  them  alternately  which  they  belong,  they  should  be  re- 

on  the  grand  and  petit  juries  according  corded  without  delay  and  before  the 

to  their  respective  localities  and  stand-  issuance  of- a  venire  facias  thereon,  as 

ing  in  the  county.     Dotson  v.  Stale.  63  required  by  the  act.     Mitchell  v.  Lik- 

Ala.  141.  ens,  3  Blackf.  (Ind.)  258;    Mitchell  v. 

Under  the  California  Code  of  Civil  Pro-  Denbo,  3  Blackf.  (Ind.)  259. 

cedure,  %  204  et  seq,^  as  amended  in  Designation  of  Plaoe  of  Besidence.  -- 

1880,  there  was  no  distinction  in  the  Where,  by  statute,  commissioners,  on 

selection  of  grand  and  petit  jurors,  but  entering  the  names  of  jurors  selected 

tUe  Qames  of  all  were  to  be  placed  in  on  the  roll,  are  required  to  add  to  tho 
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Seleotion  and  Drawing.                      JUR  Y  Prooednre  in  Drawing. 

g  Revision  of  List.  —  It  becomes  necessary  from  time  to 
time  to  revise  the  jury  list,  and  this  is  generally  provided  for  by 
statute,  but  mere  neglect  in  this  respect  will  not  usually  invali- 
date a  panel  containing  the  names  of  disqualified,  absent,  or 
deceased  jurors  when  it  is  apparent  that  no  injury  could  have 
resulted.* 

names  the   word   "city"   where    the  Car.  1 182;  State  v.  Smarr,  I2i  N.  Car. 

juror  is  a  resident  of  the  city,  and  the  669;  nor  where  it  does  not  appear  that 

word   *  county  '*  where  they  reside  out-  there  was  more  than  mere  negligence 

side  the  city,    it   is   not  a  ground  for  on    the    part    of    the    commissioners, 

quashing   the   panel   that   two  of  the  State  v.  Hensley,  94  N.  Car.  ro2T. 

slips  failed  to  have  the  residence  of  the  Bevision  by  SaooeMor  in  Office. — Where 

jurors    designated,    and   that   nine  of  the  commissioner  fails  or  neglects  to 

them  had  simply  the  abbreviation  "Co."  take  from  the  venire  box  for  several 

and  not  the  county  in  full.     Wilkinson  years   the   names  of  disqualified,   ab- 

V.  State,  106  Ala.  23.  sent,  or  dead  jurors,  a  succeeding  com- 

Performance  of  Clerk's  Duties  by  Com-  mission  may  cast  out  the  names  for  the 

mlMioner. — The  venire  will  not  be  set  purposes    of    putting  qualified  jurors 

aside  because  one  commissioner  wrote  therein.     State  v.  Nockum,4i  La.  Ann. 

the  name  of  the  jurors  on  a  portion  of  689;  State  v.  Riley.  41  La.  Ann.  693. 

the  ballots,  or  because  there  is  a  num-  Proving  Neglect  by  Testimony  of  (Herk. 

ber  only  on  ihe  ballots,  manifestly  in-  — The  clerk  may  be  introduced  as  a 

tended   10  designate  the  ward  of  the  witness  to  show  the  neglect  of  a  former 

residence  of  the  juror,  it  appearing  that  jury  commissioner  in   failing  to  take 

the    names   were    written    by  one   of  from  the  box  the  names  of  disqualified, 

the  commissionors  in  the  presence  of  absent,  or  dead  jurors,  and  his  testi- 

his    cocommissioners  apd    clerk,   and  mony  in  that  respect  is  not  such  parol 

although  the  clerk  is  required  by  the  evidence  as   will   contradict  a   venire 

act  to  write  the  names*  and  although  previously  drawn.     State  v.  Nockum, 

the  act  requires  the  ballots  should  ex-  4T  La.  Ann.  6S9;  State  v.  Riley,  41  La. 

press  the  residence  as  well  as  the  name  Ann.  693. 

of  the  juror,  the  irregularities  indicated  The  Presnmption  is  in  favor  of  the  reg- 

being  within  the  provisions  of  an  act  ularity  of  the  proceedings  whereby  the 

(Act  No.  44  of  1877)  maintaining  the  jury  list  was  revised.    Com.  v.  Brown, 

venire    and   indictment   unless     it    is  147  Mass.  585. 

shown   that  the  irregularities  caused  Betnm  of  Persons  Deceased  or  Absent, 

great  wrong  to  Uie  accused.     State  v,  —  The  fact  that  one  person  drawn  on 

White.  46  La.  Ann.  1273.  a  special  panel  is  dead  and  that  an- 

Presumption  of  Proper  Preparation  of  other  had  removed  from  the  jurisdic- 

Ballots.  —  It  is  presumable  that  ballots  tion  prior  to  the  time  when  the  jury 

in   the   jury   box   bear   the   names  of  lists  should  have  been  revised  is  not  a 

jurors  written   by  clerks  of  the  District  ground  of  challenge  to  the  array.  State 

Court  who  have  passed  out  of  office,  v,  Hensley,  94  N.  Car.  1021. 

Hence  the  testimony  of  the  incumbent  Beviiion  for  New  Drawing  within  Same 

clerk,  on  a  motion  to  quash  the  venire.  Term. —  Where  the  names  of  three  hun- 

that  he  does  not  recognize  the  hand-  dred  jurors  were  put  in  the  box  from 

writing  on  three  ot  the  ballots  drawn  which  tne  jury  was  drawn  for  the  first 

from   the  box,  does  not  authorize  the  weeks  of  the  terms,  it  was  held  un- 

conclusion  that  persons  other  than  the  necessary  to  revise  the  list  and  to  put 

clerk  wrote  the  names  on  the  ballots  so  in  additional  names  for  the  purpose  of 

drawn,   but  the   inference  is  that  the  drawing  a  jury  for  a  later  week  of  the 

names  were  written  by  the  predeces-  same  term.     State   v.  Sopher,  35  La. 

sors.  or  some  of  them,  of  the  incumbent  Ann.  975. 

clerk,  and   of   whose   handwriting  he  Under  the  West  Virginia  Act  of  1891 

had    no   knowledge.     (Act   No.   44  of  (c.  116),  the  lists  and  ballots  prepared 

1877.)    Stale  V.  White,  46  La.  Ann.  1273.  annually  by  the  commissioners  take  the 

1.  The  Failure  to  Bevise  the  Jory  List  place  of  lists  and  ballots  made   prior 

according  to  law  is  not  aground  for  ob-  thereto   with  which  they  should  not  be 

jection  in  the  absence  of  any  showing  mingled;    therefore  a  jury  should  be 

of  prejudice,  State  v.  Stanton,  118  N.  made   up  from   a  box  containing  ez- 

308  Volume  XII. 


fieleetioii  and  Drawing.  JUR  Y.  liit  and  Betonitf. 

9.  List  and  Ketnrns  —  a.  Generally.  —  Statutory  requirements 
as  to  the  making  of  a  list  of  persons  to  serve  as  jurors  are  in  the 
nature  of  a  privilege  to  the  parties,  who  have  the  right  to  insist 
that  there  shall  be  substantial  compliance  with  the  law,*  though 
a  material  departure  from  essential  features  of  such  provisions 
may  invalidate  the  panel  and  necessitate  its  quashal.*  As  here- 
tofore stated,  fraud  or  improper  conduct,  or  the  like,  in  the  prep- 
aration of  a  list,  is  a  good  ground  for  quashing  the  array,  but  mere 
unintentional  impropriety  which  is  in  no  wise  prejudicial  will  not 
warrant  interference.*  The  list  itself  \s  prima  facie  evidence  that 
it  was  legally  made,  or  that  the  order  under  which  it  was  made 
was  fully  complied  with.*    Where  the  question  of  identity  is  not 

clusively  ballots  belonging  to  the  last  the  signature,  certification,  or  authen- 

annual  list.     State  v.  Welch,  36  W.  Va.  tication  of  the  list  is  sufficient  to  sus- 

690.  tain  a  challenge  to  the  panel.     State  v, 

1.  Slate  V,  Jenkins,  32  Kan.  477.  Schumm,  47  Minn.  373,  following  Slate 
Irregularity  Affeeting  Portion  of  Panel,  v.  Greenman,  23  Minn.  209. 

—  The  whole  array  is  not  vitiated  by  8.  Trandolent  Snhstitution  for  Namee 
an  irregularity  in  the  drawing  or  pre-  Betnmed  by  Commissioners.  —  In  State 
parationof  the  list  affecting  jurors  from  v.  Reilly,  4  Mo.  App.  392,  it  appeared 
a  particular  town  or  city.  Com.  v.  that  the  name  of  a  person  on  the  list 
'Walsh.  124  Mass.  32.  had  not  been  placed  there  by  the  com- 

Erroneoos  Statement  in  Unnecessary  missioner,  but  was  surreptitiously  sub- 
Indorsement  of  List.  —  Where  commls-  stituted  for  one  which  had  been 
sioners  selected  to  draw  jurors  for  a  erased.  Such  person  was  discharged 
specified  term  made  a  selection  and  de-  and  the  panel  completed  from  those 
livered  the  lists  in  envelopes  indorsed  remaining,  and  it  was  held,  no  preju- 
as  lists  of  jurors  for  the  term  in  ques-  dice  appearing,  that  a  new  trial  would 
tion,  the  fact  that  the  headings  to  the  not  be  granted. 

lists  mistakenly  stated   the   term   for  Frandnlent    Omission   of  Names    f^om 

which  the  lists  were  made  was  held  to  Which  "Jurors'  Book"  Made  Up.  —  In 

be   no  ground  for  vacating  a  special  O'Connell  v.  Reg.,   11  CI.  &  F.  155.  a 

venire  drawn    from   one   of  the  lists,  challenge  to  the  array  alleged  that  the 

when  the  statute  respecting  the  duties  jurors*  book  had  not  been  completed  in 

of  the  commissioners  contained  no  re-  conformity  with  the  requirements  of  an 

quirement  as  to  the  indorsement  of  the  Act  of  Parliament,  and  that  the  names 

lists  in   a   manner  similar  to  the  in-  of  fifty-nine  persons,  duly  qualified  to 

dorsement  of  the  envelopes.     Giebel  v,  serve  as  jurors,  had  been  fraudulently 

State,  28  Tex.  App.  15T.  omitted    from    the    general   list   from 

Absence  of  Town  Clerk's  Signature.  —  which  the  book  was  made,  and  from 
In  Gardiner  v.  People,  6  Park.  Cr.  Rep.  the  book  itself,  for  the  purpose  of  prej- 
(N.  Y.  Supreme  Ct.)  155,  it  was  held  udicing  the  defendant;  but  the  chal- 
that  a  list  was  not  invalid  because  it  lenge  did  not  contain  any  specific 
did  not  contain  the  signature  of  the  accusation  of  the  sheriff  or  other  return- 
town  clerk.  ing  officer  concerned  in  preparing  the 

Objeetion  —  When  Made.  —  An  objec-  list.     Lord  Lyndhurst  and  other  of  the 

tion  that  no  list  was  made  and  certified  judges   were  of    opinion   that  it   was 

as  prescribed  by  statute  is  in  the  nature  bad,   and  that  the  only  ground  upon 

of  a  challenge  to  the  array,  and  comes  which  a  challenge  to  the  array  could 

too  late  after  verdict,  unless  injury  is  be  allowed  by  the  English  law  was  the 

shown  to  have  resulted  from  the  irreg-  unindifierency  or  default  of  the  sheriff 

ularity.      Heucke    v.  Milwaukee  City  or  other  officer  by  whom  the  panel  was 

R.  Co.,  69  Wis.  401.  returned.     See  pp.  247,  249,  323,  325, 

2.  People  V.  Davis,  73  Cal.  355;  Bu-  348. 

ford  V.  McGetchie,  60  Iowa  298.  4.  A  list  of  jurors  regularly  certified 

Signature,  Certificate,   Authentication,  and  filed  by  the  proper  officers  is  not 

—  A  material  departure  from  the  re-  on\y prima  facie  evidence  that  all  the 
quirements  of  the  statute  in  respect  to  persons  whose  names  appear  on  it  were 
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ttboUon  Md  Omwing.  JURY.  Hit  and  Betant. 

involved,  the  mere  fact  that  a  person's  name  is  wrongly  stated  is 
immaterial.^ 

b.  Filing  and  Recording  —  Time.  —  The  list,  when  made  up 
in  accordance  with  existing  provisions  of  law  and  duly  signed  and 
certified,  is  generally  required  to  be  filed  or  recorded,  for  the  pur- 
pose, among  other  things,  of  affording  an  opportunity  to  correct 
any  defects  or  informalities  which  may  appear;'  but  the  mere 
failure  to  file  or  record  a  return  will  not  present  a  fatal  objec 
tion  to  the  array  where  the  statute  under  which  the  list  is  made, 
and  which  provides  for  the  filing  or  recording,  is  directory  only.* 

duly  selected,  but  is  also  prima  fade  made  on  the  first  day  of  the  term, 
evidence  of  the  selection  of  as  many  State  v  Vegas,  lo  La.  Ann.  105. 
jurors  as  there  are  names  on  the  list  Publication  of  List,  —  Where  the 
corresponding  with  the  total  number  panel  of  jurors  drawn  for  the  term  is 
which  the  court  has  ordered  to  be  set  aside  for  irregularities  in  the  draw- 
selected.  Com.  V,  Valsalka,  181  Pa.  ing  the  court  has  the  power  in  term 
St.  17;  Gardiner  v.  People,  6  Parlc.  Cr.  lime  to  direct  another  venire  for  irame- 
Rep.  <N.  Y.  Supreme  Ct.)  155.  diate  service;  and   Laws  1896,  No,  99, 

1.  Yariancain  Initial  of  Middle  ITaois.  ^g  5-7,  requiring  thirty  days*  publica- 

—  Where  an  issue  has  been  tried  by  a  tion,  before  the  beginning  of  the  term, 

person   legally   qualified    to   try    such  of  the  names  of  the  jurors  composing 

issues,  neither   party  can   object  to  a  the  regular  panel,  has  no  application 

variance  between  the  name  by  which  to  the  second  venire.     State  v.  Ander- 

he  was  known  and  called  and  that  by  son,  49  La.  Ann.  1576. 

which  he  caused  himself  to  be  regis-  In  Georgia  the  county  judge  is  not  re- 

tered.     Shaw  v.  Newman,  14  Fla.  128.  quired  by  law  to  keep  in  his  office  a  list 

In  this  case  it  appeared  that  a  person  of  persons  whose  names  are  in  the  jury 

who  caused  himself  to  be  registered  on  box.    The  list  he  is  required  to  make 

a    list    of    voters    as   Robert   D.    was  is    for    use    in     furnishing    the    box. 

selected,  summoned,  and  sworn  under  (Code,  §  298.)    Smith  v.  State,  63  Ga. 

the  name  of  Robert  S.,  by  which  name  168. 

he   was  known   and   called,    and    the  8.  Johnson  v.  State,  59  N.  J.  L.  53s; 

court  refused  to  set  aside  the  verdict  Gardner  v.  State,  55  N.  ).  L.  17. 

for  this  reason,  there  being  no  question  The  Failure  to  Make  Any  Botnrn  is  not 

of  identity.  a  fatal  defect  where  by  statute  it  is 

In   Pool  V,  Callahan,  88  Ga.  468,   it  provided  that  where  no  return  is  made 

was  held  that  a  juror  who  is  sometimes  the  names  previously  returned  may  be 

known  as  W.  W.  Bradley  and  some-  retained  and  used.    Thomas  v.  People, 

times  as    W.    M.    Bradley,    and    who  39  Mich.  309. 

wrote  his  name  sometimes  one   way  Botnrn  by  Saooetson  in  OlBce.  —  Where 

and  sometimes  the  other,  might  be  de-  city  officials  choose  jurors  as  required 

scribed  in  the  jury  list  by  either  name,  by  law,  but  make  no  return,  their  suc- 

the  evidence  affirmatively  tending   to  cessors  in  office  may  return  the  names 

show  that  he  was  the  identical  person  so  chosen.     McGann  v,  Hamilton.  58 

referred  to  in  the  jury  list,  and  nothing  Conn.  69 

appearing  to  the  contrary.  The  Florida  Statute  (McCIel.  Dig.  621) 

i.  In  Louisiana  the  law   prescribing  requiring  the  county  commissioners  to 

the  mode  of  drawing  juries  directs  that  select  from  the  registered  voters  of  the 

a  list  of  Jurors  drawn  for  each  term  county  a  list  of  three  hundred  persons 

shall  be  filed  in   the  clerk*s  office  as  properly  qualified  to  serve  as  jurors, 

soon  as  completed,  subject  to  the  in-  which  list,  certified  and  signed  by  the 

spection  of  any  person  who  may  desire  chairman  of  the  board,  shall  be  forth- 

to  examine  it,  In  order  that  objections  with  delivered  to  the  clerk,  and  by  him 

on  account  of  any  defects  or  informali-  recorded  in  the  minutes  of  the  county 

ties  which  may  have  occurred  in  the  commissioners,  does  not  require  such 

formation,  drawing,  or  summoning  of  list  to  be  recorded  in  the  minutes  of  the 

1*urors,  or  any  other  defect  whatsoever  Circuit  Court.     White  v.  State,  26  Fla, 

Q  the  construction  of  the  jury,  shall  be  602. 
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TiM  9i  i«Mri»c  m  img  th(9  list  will  not  b<i  deemed  important, 

except  where  the  time  is  fixed  by  a  mandatory  statute,  or  preju- 
dice ha3  resulted  or  m»y  result,  it  ordinarily  being  deemed  suffi- 
cient that  the  return  wg$  made  in  fact.^ 

€.  COMPEi^UNQ  RETURN.  —  When  the  duty  of  returning  a 
proper  list  is  obligatory  the  return  nnay  be  enforced  by  the 
courts.' 

d.  Correction.  —  An  incomplete  record  noay  be  corrected  or 
amended  to  comport  with  the  facts.* 

10.  Certifleate  — a.  Necessity. —  There  is  usually  required  to  be 
indorsed  on  the  list  when  returned,  or  to  be  attached  thereto,  a 
certificate  or  authentication  which  is  evidence  of  compliance 
with  the  provisions  of  law  respecting  the  selection,  drawing,  and 
preparation  of  the  list,^  but  under  some  circumstances  noncom- 

Anfini^n  u  to  Seoord.  ~  Wber^  «  ject  to  inspection  of  any  person,  etc.  if 

statute  requires  9-  list  to  be  recorded  in  the  venire  be  not  filed  before  the  com- 

the  minutes  of  the  county  commission-  mencement  of  the  term,  or  »t  tht  far- 

ers,  but  does  no|  require  it  to  be  re-  thest  at  the  day  of  the  term,  a  neyir 

corded  in  the  minutes  of  the  Circuit  trial    should    be    ^r^^nitd.      State    v. 

Court,  jr  will  be  presumed  that  the  list  ^yi^h  '9  ^*  ^^^-  ^^5- 

was  properly  recorded.    White  z^.  State.  %  The   duty    ol   officers    to   return 

26  Fla.  6o2.  proper  lists  is  a  continuing  one,  and 

IMitnfmmkt  apop  Vtipln.  -*- irB4#r  ||ie  where  they  have  bailed  to  make  proper 

VassaclMveUf  F^Uie  Statutas  it  is  not  return  they  may  be  compelled  to  do  so 

necessary  that  the  clerk  or  selectmen  by  order  of  the  court.     People  v.  Fuhr- 

o/  a  town  should  indorse  upon  a  venire  mann,  103  Mich.  593. 

for  jurors  the  names  of  the  persons  8>  An  incomplete  record  made  by  the 

ivho  are  drawn.    Com*  v,  Besse*  143  secretary  of  the  judges  who  made  the 

Mass.  80.  selection  may  be  amended  by  their  di- 

1,  Thomas  v.  People,  39  Mich.  309;  rection  to  conform  to  the  facts,  and  the 

People  V.  Fuhrmann,  103  Mich*  $93;  judge  who  presided  at  such  selection 

Gardiner  v.  People,  6  Park  Cr.  Mep.  may  testify,  In  '.the  cause  wherein  the 

(N.  Y.  Supreme  Ct.)  15s.  panel  \s  challenged,  to  the  facts  attend- 

ne  Mlnrt  to  Ale  the  Unt  7on^wUh  log  the  selection  and  listing  of  the  trial 

is  pot  a  good  ground  of   challenge,  jurors.    People  v,  Durrant.  lid  CaL 

Scale  V,  Gut.  13  Minn,  w,  179* 

An  irregulanty  consisting  of  failure  %  MMimf  ^f  CertifUatfon.  —  Under 

10  file  the  proces  verbal  of  the  drawing  the  Georgia  Act  of  1878,  p.  34.  the  clerk 

of  the  jury  is  not  of  such  a  character  as  of  (he  Superior  Court  and  the  ordinary 

to  require  quashal  of  the  venire  ^x^ffi-  were  members  of  the  board  of  jury 

rooned  after  deposit  of  the  traces  In  commissioners,  and  therefore  were  re- 

the  clerk's  office.    State  v.  Hall,  44  La*  quired  to  certify  the  lists  of  grand  and 

Ann.  976.  traverse  jurors;  but  upon  the  passage 

In  Burlingame  v.  Burlingame,  x8  of  the  Act  of  1879,  p.  20,  they  ceased 
Wis.  28c,  a  statute  requiring  the  selec-  to  be  so,  and  the  clerk  of  the  Superior 
tioo  and  return  of  names  oualified  to  Court  was  made  the  clerk  oi  the  board 
serve  as  jurors  before  the  fasc  day  of  of  jury  commissioners,  and  was  re- 
May  in  each  year  was  held  to  be  di-  quired  to  perform  all  the  clerical  duties 
rectory,  and  ii  was  further  held  that  If  required  l;>y  law  to  be  performed, 
the  names  properly  selected  were  re«  Thus  he  becomes  the  ministerial  officer 
turned  afterwards,  it  was  no  ground  of  of  the  board*  and  Is  not  required  to 
challenge.  Citing  W^^  v,  Johnson,  17  sign  the  certificate  of  the  names  in  th« 
Wis.  598,  respective  jury  boxes,  but  merely  to 

Mlm  lo  Tile  tar  nrit  Hay  Af  Ima*  —  transcribe  them  into  the  book  required 

Under  a  atatute  directing  that  the  list  and  deposit  it  in  his  office;  and  a  list 

of  jurors  drawn  shall  be  filed  In  the  certified  by  the  jury  commissioners  la 

cicrk'a  office  a§  soon  a#  cpivipleted,  #ub'  sufficient.    Carr  v.  State,  76  Ga.  59?. 
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pliance  with  these  requirements  will  not  necessarily  be  fatal  to 
the  array.* 

b.  Form  and  Sufficiency.  —  This  certificate  should  bear  the 
signatures  of  the  officers  designated  by  law  as  the  proper  persons 
to  affix  their  names.*  Facts,  and  not  conclusions,  should  be 
stated,*  and  though  a  literal  adherence  to  prescribed  forms  may 
not  be  absolutely  necessary,"*  good  practice  requires  that  there 
should  be  a  substantial  compliance  with  statutory  provisions 
respecting  the  statements  to  be  therein  contained.* 

The  Provisioni  of  the  ITew  Jersey  Sap*  array,  and  comes  too  late  when  made 

plement  (April  21,  1876)  respecting  the  the  ground  of  a  motion  for  a  nev7  trial, 

selection  of  juries  are  directory  except  Heucke  v    Milwaukee  Ciiy  R.  Co.,  69 

as  to  the  requirement  of  a  certificate  by  Wis    401. 

the  judges  of  the  Court  of  Common  S.  AUoving  Commiflsionen  to  Add  Big- 

Pleas,  which  is  mandatory.     Poulson  natures.  —  The  fact  that  the  certificate 

t/.  Union  Nat.  Bank,  40  N.  J.  L.  563.  was  not  signed  by  the  jury  comrais- 

1.  Jackson    v.    State,    76    Ga.    551;  sioners  is  not  good  cause  of  challenge 

Coker  v.  State   7  Tex.  App.  83.  to  the  polls  where  the  challenge  to  the 

In  Massaehnsetts  it  is  said  that  there  array  was  made  and  withdrawn,  and 

has  never  been  any  express  require-  where,  after  the  court   had  examined 

ment  that  the  town  clerk  or  selectmen  the  lists  as  to  their  correctness,  the  cer- 

shall  certify  in  writing  who  were  chosen  tificate  was  completed  by  the  signatures 

as  iurors  by  the  freeholders,  as  was  the  of    the    commissioners.       McLain     v. 

custom  before  1736,  or  drawn  from  the  State.  71  Ga.  279. 

jury  box  by  themselves,  as  has  been  Want  of  Signature  as  Oround  of  Chal- 

the    law    since    that    date.     Com.     v,  lenge.  —  The   fact   that   jury  commis- 

Besse.  143  Mass.  80.  sioners  fail  to  sign  a  certificate  of  jury 

Absence    of    Formal    Certificate.  —  In  list  drawn  for  the  term,  and  which  was 

Caner  v.  State.  56  Ga.  463,  the  jury  list  tendered  to  the  defendant  from  which 

was  headed,  **A  list  of  names  of  jur»  to  select  the  jury,  is  not  a  ground  of 

ors  in  the  jury  box  of  W.  county,"  and  challenge  to  the  array  where  by  stat- 

was   followed   by  the  words,   '*  Given  ute  the  grounds  of  such  challenge  are 

under  our  hands  and  seals,"  with  the  confined  to  a  single  case  1.  e  ,  the  dis- 

day  and  date,  and  was  signed   by  the  qualification  of  the  summoning  officer, 

commissioners,  ordinary,  and  the<;lerk  Coker  v.  State,  7  Tex.  App  83. 

of  the  Superior  Court,  but  no  formal  8.  The  certificate  should    state   the 

certificate  appeared      It  was  held  that  facts  respecting  the  drawing,  and  not 

the  law  had  been  substantially  com  merely  that  it  was  conducted  fairly  and 

plied  with,  notwithstanding  that  there  as  provided  by  law.      State  v,  Payne, 

was  no  formal  certificate  attached  stat-  6  Wash.  563 

ing   that   the   list  was  that  of  all  the  4.  Friend  v.  Hamill.  34  Md.  298. 

names  in  the  jury  box.  Necessity   that    Beturn    Should    Show 

Supplying  Gertiflcate  Not  Attached  in  YwXb,  —  h  proces  verbal  oi  the  drawing 
Time.  —  Where  there  was  no  doubt  but  showing  that  the  acts  of  the  jury  com- 
that  a  jury  list  in  possession  of  the  missioners  were  in  accordance  with 
county  clerk,  who  was  likewise  clerk  statute  is  sufficient,  and  it  is  not  neces- 
to  the  selecting  board,  was  the  same  sary  that  the  proces  verbal  should  con- 
as  that  drawn  by  the  board  the  clerk  tain  the  evidence  upon  which  their  acts 
was  allowed  to  attach  the  certificate  are  based.  State  v.  Green,  43  La.  Ann. 
though    the     practice   was    not    com-  402. 

mended.    People  z/.  Young,  108  Cal.  8,  5.  Compliance      with     Statutes.  ~  In 

distinguishing  State  v.   Greenman,   23  Poulson  v.  Union  Nat   Bank,  40  N.  J. 

Minn.   209,   in   which   case   there    ap-  L.  563,  it   was  held   that  a   certificate 

peared  to  be  a  doubt  as  to  the  identity  under  the  N.  J.  Supplement  of  April 

of  the  list.  21,  1876,  that  the  selection  was  **  in  all 

Objection  on  Motion  for  New  Trial.  —  respects  according  to  the  provisions  of 

An  objection  that  no  list  was  made  out  the  act  entitled  'An  act  concerning  ju- 

and  certified  as  prescribed  by  statute  is  rors,   approved  April  21,  1876,"  was  a 

in  the   nature  of  a  challenge   to  the  substantial  compliance  with  the  terms 

Bid  Volume  XII. 


Seketioa  and  Drawiof .                     JUR  Y.  IrregnUritit* 

c.  Correction.  —  It  has  been  held  that  omissions  in  a  certifi- 
cate may  be  supplied  by  parol  evidence,"  and  it  has  also  been 
held  that  the  irregulari^ty  of  a  drawing  may  be  proven  by  the 
testimony  of  the  officers  who  took  part  therein,  although  the 
evidence  contradicts  the  certificate  itself.* 

11.  Lrregalarities  —  a.  Presumptions.  —  In  the  absence  of 
anything  in  the  record  to  the  contrary  *  it  will  be  presumed  that 

of  the  provi^ons  contained  in  the  sup-  other   respects.     People    v,    lams,    57 

plement.  Cal.  115. 

Failure  to  SUto  Season  for  Ifoncompli-  Failure    to  Beoord   Certificate.  —  The 

aaoe  with  Statute.  —  It  is  not  material  omission  of  a  clerk  of  a  county  board 

that  the  certificate  fails  to  state  the  rea-  to  record  the  certificate  of  the  chairman 

son  why  a  selection  of  a  less  number  of  to  the  list  does  not  constitute  an  irregu- 

names  than  prescribed  by  statute  was  larity  in  the  drawing,  summoning,  or 

made.     Stale  v  Straub,  16  Wash.  fir.  impaneling  of  jurors.     Keech  v.  State, 

Fkilore  to  Follow  Statutory  Language.  15  Fla.  591. 

—  A  certificate  that  "  the  aforegoing  Certification  through  Medium  of  Clerk. 

list  of  names  to  serve  as  jurors  were  —  By   the    Washington   Code   of     Civ. 

selected    in    conformity   with   acts  of  Pro.,  §  58,   the  county  commissioners 

assembly  in  such  cases  made  and  pro-  are  required  to  certify  10  the  clerk  of 

vided,"    is    a   substantial    compliance  the   Superior  Court;   and   in   State  v. 

with  a  statutory  requirement  that  the  Bokien,  14  Wash.  403,  a  certificate  that 

judge  shall  append  to  the  list  a  cerlifi-  **  pursuant    to    section    58    of     Hill's 

cate  that  **  said  list  of  names  has  been  Code,  the  commissioners  of  P.  county 

duly  selected  in  conformity  with  and  have  selected  one  hundred  names  from 

according   to  the  spirit  and  intent  of  persons  of  their  county  competent  to 

this  act..'*     Friend  v.   Hamill   34  Md.  serve  as  petit  jurors,  and  hereby  in- 

298.  struct  the  clerk  of  the  board  to  certify 

Incorrect  Beferenoe  to  Statute.  —  A  list  the  same  to  the  clerk  of  the  Superior 
is  not  invalidated  because  of  a  certifi-  Court  as  the  list  of  petit  jurors  drawn 
cate  by  the  commissioners  that  it  was  for  the  ensuing  year,  as  follows,"  and 
prepared  under  a  particular  act  when  containing  the  names  of  the  persons 
the  proof  shows  that  all  the  statutory  selected  and  the  signature  of  the  chair- 
provisions  in  force  at  the  time  of  mak-  man  of  the  board,  was  held  sufficient. 
ing  the  list  were  complied  with.  State  Preiumption  of  Selection  at  Legal  Heet- 
V.  Lee,  35  S.  Car.  192.  ing.  — .  Where  the  certificate  to  the  list 

One  Certificate  to  Two  Lists,  one  of  the  states  that  the  persons  were  selected  at 

grand  and  the  other  of  the  petit  jurors,  a  regular  meeting  in  January   it  will 

following  one  head,  is  substantially  in  be   presumed    that   the   selection    was 

compliance  with  the  statute  requiring  made  at  the  annual  meeting  in  January 

commissioners  to  make  separate  lists  as  required   by  law.     State  v.  Gut,  13 

of  the  grand  and  petit  jurors,  which  Minn.  341. 

lists  shall  be  certified,  etc.     State  v.  Objection   After  Verdict. —  An   objec- 

Pcterson,  61  Minn.  73.  tion  that  the  jury  list  was  not  properly 

A  Clerical  Error  in  a  certificate  con-  certified  is  too  late  when  made  after 

sisting  of  using  the  words**  commis-  verdict.     Nikell  v.  State,  62  Ga.  368. 

sioners    of    said   county,"    instead   of  1.  Where  the  clerk's  certificate  to  the 

•  jury  commissioners,"  is  cured  by  a  list    fails    to    show    that  the   persons 

statute  providing  that  no  verdict  shall  therein  named   were  properly  drawn, 

be  set  aside,  etc.,  for  defects  in  or  rela-  his   testimony    is   admissible   to  show 

live  to  the  return  of  jurors  etc.     Lynch  that  the  drawing  was  proper.     State  v. 

V,  Com.,  77  Pa.  St.  205.  Gut,  13  Minn.  341.     See  also  People  v. 

Omission  of  Date  of  Order  of  Drawing. —  Young,  108  Cal.  8. 

Where  the  object  of  stating  in  the  cer-  2.  State  v.  Gut,  13  Minn.  341;   Sute 

tificate.the  date  of  the  order  directing  v.  Brecht,  41  Minn.  50. 

the  drawing  is  the  identification  of  the  8.  The   record    must    show    affirma- 

order,  the  omission  of  the  date  is  not  tively   the    alleged   irregularity    com- 

fatal  if  the  record  sufficiently  identifies  plained  of.  People  v.  Madison  County, 

the  order  and  the  date  of  the  drawing,  125  III.  334;  and  it  cannot  be  shown  by 

and  the  proceedings  are  regular  in  all  affidavit,  Roberts  v.  Com.,  94  Ky.  499. 
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the  ojfBcers  charged  therewith  performed  their  duty  in  accordance 
with  existing  provisions  of  law,^  the  burden  of  proof  as  to  the 
illegality  of  proceedings  being  cast  on  t^e  party  who  makes  the 
charge.* 

b.  Fraud  or  Prejudice.  —  In  the  absence  of  fraud,  collusion, 
or  the  commission  of  some  wrong  whereby  a  party  has  been  prej- 
udiced and  has  sustained  material  injury,  or  unless  prejudice  or 
injury  can  be  inferred,  the  irregularity  or  informality  .which  will 
constitute  a  good  objection  must  be  such  as  will  deprive  the  com- 
plaining party  of  the  opportunity  to  secure  a  competent  and 
impartial  jury.* 

ImiMMhsMat  by  SeiMtiagOfllotr.  —  An  Vmbm  if  P«tB9M  to  B»  giMintud  ob 

oflker  who    has    participated    in    the  Ytairo.  —  Where  the    writ    of   special 

selection  of  persons  eligible  as  jurors  venire  requires  the  sum  mooing  of  the 

cannot    impeach    the    list    so    made,  persons  whose  names  are  on  the  list 

U.  S.  V.  Collins,  I  Woods  (U.  S.)  si4-  attached  to  the  writ,  it  is  sufficiently 

1.  Smith  V.  State,  88  Ala.  73;    Eng-  manifest  that  the  persons  named  were 

lisb  V  State,  31  Fla.  356;  Woodward  v,  selected  before  the  writ  issued,  and  io 

State.  33  Fla.  508;  State  t^.  Johnson,  47  the  absence  of  anything  to  the  contrary 

La.  Ann.  1099;  People  v.  Coughlin,  67  it  will  be  presumed  that  Che  selection 

Mich.  466;  Gardiner  r.  People,  6  Park,  was  according  to  law.    Smith  v.  State, 

Cr  Rep.(N.  Y.  Supreme  Ct.)  155;  Stale  21  Tex.  App.  277. 

V,  Cardoza,  11  S.  Car.  246;   Osgood  v,  VaUnrs  to  IcUntUly  Hsadwritiag  on  Bal^ 

Stale.  64  Wis.  472.  lots.  —  Though  a  clerk  in  office  testifies 

Sodtals  ^  Proceeding  Aooordlng  to  that  he  does  not  recognize  the  hand- 
Law. —  The  testimony  of  a  sheriff  as  to  writing  on  ballots  drawn  from  the  box. 
the  time  when  he  prepared  the  jury  it  may  be  fairly  inferred  that  the  names 
list  which  fails  to  designate  the  ejcact  were  written  by  the  predecessor  of  the 
day,  but  which  does  state  that  he  pre-  incumbent  rather  than  by  strangers, 
pared  the  list  in  accordance  with  the  State  v.  White,  46  La.  Ann.  1273. 
existing  provisions  of  law,  will  war-  Preounpt&on  of  Clerk's  Obedinoe  to 
rant  a  presumpiion  that  he  did  his  Judge's  Order.  —  Where  the  record 
duly.     Chi  Ids  v.  State,  97  Ala.  49.  shows    that    the    panel  was  obtained 

"In  the  Kaaner  Required  by  Law." —  upon  the  order  of  the  judge  directing 
A  record  that  the  jurors  were  *'  drawn,  the  clerk  to  issue  a  special  venire  to 
selected,  tried,  and  sworn  in  the  man-  the  sheriff,  it  will  be  presumed  that  the 
ner  required  by  law  "  would  furnish  a  clerk  duly  performeid  the  duties  re- 
presumption  that  qualified  jurors  acted,  quired  of  him  bylaw  by  repairing  to 
Ohio  River  R.  Co.  v.  Blake,  38  W.  Va.  the  office  of  the  county  clerk  and  there 
718.  drawing  names  from  the  jury  box  and 

"  Good  and  Lswftil  MfB,  Daly  Appointed  inserting  them  In  the  venire.     People 

as  the  statutes  Eeqttire."  —  After  verdict  v,  Madison  County,  125  III.  334. 

it  will  be  presumed  that  the  names  of  %,  People  v.  Coughiin,  67  Mich.  466; 

the  jurors  specified  in  ihe  venire  facias  Gardiner  v.  People,  6  Park.  Cr.  Rep. 

were  drawn  according  to  law,  where  (N.  Y.  Supreme  Ct.)  155. 

the    writ  itself    expressed    that    they  3.  California.  -^  People  v.   Davis,  73 

were  "  good  and  lawful  jurors  of  your  Cal.  355. 

county,  duly  appointed  as  the  statutes  Colorado.  —  Boykin    'y.     People,    22 

require."    Collier   v.   State,    2    Stew.  Colo.  496. 

(Ala.)  388;    State  v.  Williams,  3  Stew.  Idaho.  —  People  v.  Ah  Hop,  i  Idaho 

(Ala.)  454.  698. 

^  Thereupon  Oome  as  a  Jnry.*'  —  A  rec-  Illinois.  —  Wilhelm  v.  People,  72  IH. 

ord  stating  that"  the  defendant  having  468. 

been    brought    into  court,    thereupon  Louinana. — State  v.  Daniel,  31  La. 

came  as  a  jury,'*  etc.,  is  sufficient  to  Ann.  91;   State  v.    Newhouse,  29  La 

show   that  the  jury   was  drawn   and  Ann.     824;     State     v.    Johnson,     47 

called  according  to  law.     O' Kelly  v.  La.  Ann.  1092;  State  v.  Simmons, 43  iiu 

Territory,  i  Oregon  51.  Ana.  991-   State  v.  GonsouUv,  3B  iMm 
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19.  Objeotions  —  e«B«nn7.  —  To  be  available,  an  objection  based 
on  alleged  irregularities  on  the  part  of  the  commissioners  or  other 
like  officers  must  clearly  and  explicitly  point  out  the  ground 
relied  on,*  for  errors  and  irregularities  in  selecting  and  drawing 
jurors  and  returning  the  panel  may  be  waived  by  the  failure  to 
make  proper  and  timely  objections.* 

Time  of  Xaking.  —  When  the  time  within  which  the  objection 
must  be  made  is  limited  by  statute,  the  failure  to  comply  there- 
with will  preclude  successful  objection  thereafter.' 

Ann.  459;  State  v.  Sandoz,  37  La.  Ann.  OroM  ITeglect  of  Officials.  —  Irregular- 

376;  State  V.  Rector,  35  La.  Ann.  1098;  ity  in   the    drawing   of  an  additional 

State  V.  Harris,  34  La.  Ann.  118;  State  panel  of  jurors   is   not  a  ground  for 

V.  Dozier,  33  La.  Ann.   136a;   State  9.  granting  a  new  trial  where  no  injury 

Smith,    33    La.   Aon.    1414;    State    v.  or  prejudice  has  resulted  to  the  pris^ 

Miller,  26  La.  Ann.  579;  State  v.  Cur-  oner,  although  the  officers  whose  duty 

tis,  44  La.  Ann.  320;  State  v.  Taylor,  it  was  to  attend  to  the  drawing  were 

43  La.  Ann.  1131;    State  v.  McCarthy,  guilty  of  gross  neglect  of  their  duty. 

44  La.  Ann.  323.  Ferris  ».  People,  35  N.  Y.  123,  31  How. 
Mwu,  —  State  v.  Neagle,  65  Me.  468.  Pr  (N.  Y.)  140. 

Missouri^  —  State  v.    Reilly,   4  Mo.  Jvron  CoAoeded  to  Be  Vnolijeotionable. 

App.  392.  —  Where  counsel  for  the  accused  ad- 

Nebraska.  —  Weeping  Water  Electric  mlts  not  only  the  personal  qualifica- 

Light  Co.  V.  Haldeman,  35  Neb.  139.  tions  of   the   jurors  but  also   that  as 

Nevada.  —  State  «r.  Gray,  19  Nev.  212.  jurors  they  are  unobjectionable  in  all 

New  York.  -^  People  v.  Kiernan,  loz  respects,    the    panel     should    not    be 

N.  Y.  618:  Cox  V.  People,  80  N.  Y.  500;  quashed  where  no  possible  injury  could 

Friery  v.  People.  2  Keyes  (N.  Y.)  424,  result  to  the  defendant  from  selecting  a 

54  Barb.  (N.  Y.)  319;  People  v.  Ransom,  jury  therefrom.     Boykin  v.  People,  22 

7  Wend.  (N.  Y.)  417.  Colo.  496. 

Nar/k  Carolina. — State  v.  Hensley,  Th«  tapenriMry   Pow«r  of  the   Court 

94  N.  Car.  1021.  over  a  selection  made  by  jury  commis- 

SnUk  Carolina,  —  State  v,  Stephens,  sioners  can  only  be  exercised  in  a  clear 

II  S.  Car.  319.  case  of  fraud  or  corruption,  or  where 

Virginia.  —  Suffolk  v.  Parker,  79  Va.  some  great  wrong  has  been  committed 

660.  in  the  selection.     Cavitt  v.    State,    15 

Washington.  —  State    v.  Straub,   16  Tex.  App.  190. 

Wash.  III.  1.  State  v.  Green,  49  La.  Ann.  60. 

England.  —  Hill    v.  Yeates,   12   East  Where  a  statute  requires  that  the  list 

229.  returned  shall  be  set  down  in  a  book 

Drawing  Disqualified  PenoBS.  —  Where  kept  for  that  purpose,  and  also  on 
there  is  no  pretense  of  corrupdon  or  separate  slips  put  in  a  numbered  box, 
improper  motive,  the  fact  that  through  and  a  sufficient  number  be  drawn 
carelessness  of  the  commissioners  there  therefrom,  etc.,  a  challenge  which 
were  in  the  wheel  the  names  of  a  avers  that  at  the  time  the  persons  sum- 
large  number  of  persons  who  for  vari-  moned  on  the  original  venire  to  serve 
ous  reasons  were  disqualified  to  act  as  jurors  at  the  present  term  were 
was  held  not  to  vitiate  the  whole  selec-  drawn  there  was  not  among  the  rec- 
tion  and  drawing.  State  v.  Foster,  32  ords  or  papers  of  the  court- or  in  the 
La.  Ann.  34.  books  thereof  any  list  or  copy  of  the 

KisUke  oC  listiag  Board — Bimudiig  list  is  insufficient    because  failing  to 

Diaqoalifiied  Jnron.  —  It  cannot  be  said  aver  that  no  list  was  returned,  or  that 

that  harm  resulted  to  one  accused  of  the  names  were  not  deposited  in  the 

crime  from  the  fact  that  the  names  of  box  from  which  the  drawing  was  made, 

two  persons  who  were  not  qualified  ap-  Stevens  v.  Richer,  i  How.  (Miss.)  522. 

peafed  on  the-  jury  list  by  mistake  of  S.  Brown  v.  State,  9  Neb.  157. 

the    listing  board,  where  it  also  ap-  S.  State  r.    Labauve,   46   La.   Ann. 

peared   that  the  court,   on   becoming  548;  State  t/.  Curtis,  44  La.  Ann.  320. 

aware  of  the  fact,  excused  them  for  In  Louisiana,  by  statute,  objections  to 

cause.    People  i/.  Young,  108  Cal.  8.  error  and  irregularity  of  the  drawing 
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Before  Entering  on  Trial.  —  The  usual  or  ordinary  mode  of  present- 
ing objections  of  this  character,  and  where  no  other  mode  is 
pointed  out  by  statute,  is  by  challenge  to  the  array,  ^  from  which 
it  necessarily  follows  that  when  the  facts  on  which  the  objection 
Is  made  were  known  or  might  have  been  ascertained  in  time  to 
present  the  objection  by  challenge,  it  comes  too  late  when  made 
after  entering  upon  the  trial.' 

After  Verdict.  —  Neither  can  the  objection  be  made  after  rendi- 
tion of  verdict.* 

After  Judgment.  —  Nor  after  judgment  thereon.* 


are  required  to  be  filed  on  the  first  day  Under  the  Pennsylvania  Act  of  1814, 

of  the    term,  or    exceptional  circum-  pleading  the  general  issue  and  going 

stances  to  be  shown  which  will  excuse  to  trial  was  a  waiver  of  any  defect  in 

the  failure  to  interpose  the  objection  at  drawing,     summoning,    or    returning 

that  time,  as  fraud,  wrong,  or  the  like,  jurors.     Com.   v.  Chauncey,  2  Ashm. 

of  which  the  objecting  party  was  igno-  (Pa.)  90. 

rant  and  which  rendered   compliance  After     Drawing     Jnron.  —  Objection 

with  the  terms  of  the  statute  impracti-  must  be  made  at  the  time  the  name  of 

cable.     State  v,   Vegas,    19  La.   Ann.  the  juror  is  drawn,  and  comes  too  late 

105;   State  V.  Hoffpauer,  21  La.  Ann.  after    a    drawing    of    several    jurors. 

609;  Slate  V.  Johnson,  31  La.  Ann.  368;  Gardiner  v.  People,  6  Park.  Cr.  Rep. 

State  V.  Daniel,  31  La.  Ann.  91;  State  (N.  Y.  Supreme  Ct.)  155. 

V.  Curtis,  44  La.  Ann.  320.  Objection  Comee  Too  ikte  After  Forma- 

Ckange  of  Terms.  —  Defects,  if  any,  tion    of   the    Jnry    without    objection, 

in  the  drawing  ot  a  jury  after  the  pas-  Brill  v.  State,  i  Tex.  App.  572. 

sage  of  an  act  relative  to  changes  in  the  8.  Alabama,  —  Collier     v.     State,    2 

terms,   and    before    the    act  becomes  Stew.  (Ala.)  388;    State  ».  Williams,  3 


operative,  are  within  the  purview  of  a 
law  requiring  objections  for  any  de- 
fects or  irregularities  to  be  made  on 
the  first  day  of  the  term.  State  t/.  Des- 
rosche,  47  La.  Ann.  651. 

Disqualification  of  Commissioner.  —  In 
State  z/.  Ashworth,  41  La.  Ann.  683,  a 


Stew.  (Ala.)  454. 

Arkansas,  —  Brown  v.  State,  12  Ark. 
623. 

California,  —  People  v.  Ah  Lee  Doon, 
97  Cal.  171. 

Georgia,  —  Gormley  v,  Laramore,  40 
Ga.  253;    Stewart  v.  State,  66  Ga.  90; 


statute  requiring  all  objections  to  the    Mitchell  v.  Bradberry,  76  Ga.  15. 


manner  of  drawing  jurors  or  to  any 
defect  or  irregularity  that  can  be 
pleaded  against  any  array  or  venire  to 
be  urged  on  the  first  day  of  the  term, 
or  otherwise  to  be  considered  waived, 
was  held  to  apply  to  an  objection  based 
on  the  failure  of  a  clerk  of  the  court  to 


Idaho,  —  People  v.  Ah  Hop  i  Idaho 
698. 

Massachusetts  —  Amherst  v.  Had  ley, 
I  Pick.  (Mass.)  38. 

Pennsylvania,  —  Com.  v.  Freeman, 
166  Pa.  St.  332. 

South  Carolina,  —  State  v.  Stephens, 


qualify  by  oath  before  acting  as  jury     11  S.  Car.  319. 

commissioner.       And     see     State     v.         Texas  — Brill  v.  State,  i  Tex.  App. 

Vance,  31  La.  Ann.  399.  572. 

1.  See  infra^  Challenges  and  Objec-  Knowledge  of  Irregnlarity  Before  Ver- 
tions;  People  v.  Ah  Lee  Doon,  97  Cal.  diot, — Where  a  person  is  legally  com pe- 
171 ;  Buford  v,  McGetchie,  60  Iowa  298;  tent  to  act  as  a  juror,  but  is  irregularly 
Slate  V.  Da  Rocha,  20  La.  Ann.  356;  selected,  and  the  irregularity  becomes 
Slate   V.    Morgan,   20   La.   Ann.    442;     known    before    verdict,    a    new    trial 

should  be  granted  on  motion  by 
either  party,  unless  the  party  making 
the  objection  has  expressly  waived  all 
objection  to  the  juror  arising  from 
irregularity  in  the  manner  of  his  selec- 
tion. Mann  v.  Fairlee,  44  Vt.  672. 
4.  State  V,  Courtney,  28  La.  Ann.  794. 


Robinson  v.  Mulder,  Z\  Mich.  75; 
Pierson  v.  People,  18  Hun  (N.  Y.)  239; 
State  V,  Underwood,  6  Ired.  L.  (N. 
Car.)  96;  Ray  v.  State,  4  Tex.  App.  450. 
9.  Suffolk  V.  Parker,  79  Va.  660; 
State  V.  Jenkins,  32  Kan.  477.  See  also 
Jennings  v,  Asten,  5  Duer  (N.  Y.)  695. 
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On  Motion  in  Arrest.  —  Nor  on  motion  in  arrest  of  judgment.^ 

On  Motion  for  Hew  Trial.  —  Nor  can  it  be  made  on  motion  for  a 
new  trial,  except,  of  course,  in  cases  in  which  special  circum- 
stances are  presented,  and  wherein  it  would  be  manifestly  unjust 
to  deny  relief.* 

On  AppeaL  —  Nor  can  the  objection  be  urged  for  the  first  time 
in  the  appellate  court.* 

Vn.  Pbocttbikg  Attehdaitce  of  Jueobs  at  Teial  Coubt —  1.  The 
Procesfl  —  a.  Common-LAW  Practice.  —  The  common-law  venire, 
or  writ  of  venire  facias,  was  a  command  to  the  sheriflf,  coroner,  or 
persons  specially  nominated,  to  cause  to  come  a  certain  number 
of  persons  to  serve  as  jurors.  It  included  in  the  command  the 
selection  from  the  body  of  the  county  of  duly  qualified  persons, 
the  summoning  of  the  persons  thus  selected,  and  a  return  of  the 
writ  with  a  statement  of  the  proceedings  thereunder.'*  However, 
the  jurors  were  not  summoned  under  the  venire,  their  names 
only  being  returned  in  the  panel.  Thus  they  were  unavoidably 
put  in  default,  and  compulsory  process  was  awarded,  called  in  the 
Common  Pleas  a  writ  of  habeas  corpora  juratorum^  and  in  the 
King  s  Bench  and  the  Exchequer  a  distringas  juratores,  whereby 
the  oflftcer  to  whom   the  writ  was  directed  was  commanded  to 

1.  State  V,  Jackson,  36  La.  Ann.  96;  the  proceedings  on  the  venire  facias  in 
State  V.  White,  35  La.  Ann.  96;  State  the  first  trial.  Wiiham  v.  Lewis,  i 
V.  Swift,  14  La.  Ann.  839.  Wils.  48;  Brown  v.  Ralston,  4  Rand. 

2.  Ray  v.  State,  4  Tex.  App.  450;  (Va.)  518;  28  Am.  and  Eng.  Encyc.  of 
State  V,  Underwood,  6  Ired.  L.  (N.  Law  (ist  ed.)  igg;  Stephen  on  PI.  128. 
Car.)  96.  Distinction   between  Venire  Facial  de 

8.  Howard   v.   State,   108  Ala    571;  Kovo  and  Hew  Trial. — A  "venire  facias 

Littell  V,  Wilcox,  11  Mont.  77;  Mitch-  de  novo"  and  a**  new  trial  "  are  very 

ell  z'.  Com.,  33  Gralt.  (Va.)  845.  different  things,  though  alike  in  some 

4.  State  V.  M'Elmurray,  3  Strobh.  L.  points.      They  agree   in   this:    that  a 

(S.   Car.)  33;  Perry  v.  Com.,  3  Gratt.  new  trial  takes  place  in  both,  and  that 

(Va.)  602;    Brewer  V    Jacobs,  22  Fed.  the  court  may  or  may  not  grant  either. 

Rep.  217:  U.  S.  V.  Antz,  4  Woods  (U.  They  differ  in   this:    that  the   venire 

S.)  174,  16  Fed.  Rep.  119.  facias  is  the  ancient  proceeding  of  the 

In    Posey  v.   State,  73  Ala.  490,  an  common  law,  the  new  trial  a  modern 

order  directed  the  sheriff  to  summon  invention  to  mitigate  the  severity  of 

one   hundred  jurors,   **  including    the  the  proceeding  by  attaint.     New  trials 

regular  venire,"  and  it  was  held  that  are  generally  granted  where  a  general 

by  the  term  *'  venire  "  was  meant  the  verdict  is  found;  a  venire  de  novo  upon 

order  which  the  clerk  was  required  to  a  special  verdict.     The  most  material 

issue     for    the    summoning    of    petit  difference    between     them    is    that    a 

jurors  under  section  4744  of  the  code.  venire  must  be  granted    upon   matter 

A  Venire  Faeiai  de  Novo  was  a  new  appearing  upon  the  record,  but  a  new 

writ  to  summon  a  new  jury,  where,  by  trial  may  be  granted  upon  things  out 

reason  of  some  irregularity  or  defect  of  it;  as,  if  the  verdict  be  contrary  to 

in  the  proceedings  on  the  first  venire  the  evidence,  or  the  judge  has  given 

or  on  the  trial  the  proper  effect  of  that  wrong  instructions.     But  a  venire  can 

writ  had  been  frustrated,  or  the  ver-  only  be  granted  in  one  of  two  cases: 

diet  had  become  void  in  law.  as  where  i.  If  it  appear  upon  the  face  of  the 

the  jury  had  been  improperly  chosen  verdict  that  it  is  so  imperfect  that  no 

or  had  given  an  uncertain  or  ambigu-  judgment   can   be   given   upon   it;    2. 

ous  or  defective  verdict,  and  was  not  Where  it  appears  that  the  jury  ought 

discretionary.     Among  other  grounds  to  have  found  other  facts  differently. 

for  the  writ  was  irregularity  or  error  in  Witham  v,  Lewis,  i  Wils.  55. 
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have  the  bodies  of  the  persons  returned,  or  to  distrain  them  by 
their  lands  and  goods  for  their  appearance  on  the  appointed  day. 
This  mode  of  procuring  the  attendance  of  jurors  has  long  since 
fallen  into  disuse,  and  at  present  they  are  obtained  directly  either 
through  the  medium  of  the  venire  itself  in  its  various  modified 
forms,  by  summons  or  the  like,  or  through  the  statutory  sub- 
stitutes therefor,  and  without  resort  to  the  fiction  of  the  common 
law.* 

b.  Necessity  for  Process  —  (i)  Generally. —  At  common  law 
a  venire  was  indispensable  to  authorize  the  summoning  of  a  jury, 
and  where  the  common-law  practice  prevails,  or  has  been  sub- 
stantially adopted  by  statute,  except  in  the  cases  hereinafter 
referred  to,  the  omission  of  the  venire  or  corresponding  process 
is  a  fatal  defect.*     But  the  fact  that  no  venire  issued  in  a  par- 

1.  3   Black.   Com.   353;    Bac.   Abr.,  8,  Myers  v.  Com.,  90  Va.  785;  Vaw' 

Juries,  B.  2.  ter  z^.  Com.,  87  Va.  245;  Hall  v.  Com.' 

Origin  of  tho  Bole  of  the  lUstringM.  —  80  Va.  555. 

On  the  severance  of  the  Court  of  Com-  Capital  Caseo.  — The  failure  to  issue 

mon    Pleas    from    the   curia   regis  at  a  venire  reqalred  by  statute  is  an  error 

Westminster,  it  was  provided  by  Stat,  apparent  on  the  record,  and  though  the 

13  Edw.  I.,  c.   30,  that  the  assize  jus*  court   may  not    be   able    to    perceive 

tices  should  try  issues  of  *'  small  ex-  much  use  in  continuing  the  practice  of 

amination;"     hence     the    venire    nisi  using  it,  yet  in  a  case  affecting  life  the 

prius,  diverting  the  return  to  the  jus-  omission   will   be   regarded    as    fatal, 

tices  of  assize  in  the  particular  county.  People  v,  M'Kay,  18  Johns.  (N.  Y.)  212. 

In  order,  however,  to  give  opportunity  Liitiiig  Veniremeii   at  Thoir  Own  Bo- 

to  see  the  names  of  the  jurors,    pro-  quest.  —  A  challenge  to  the  array  will 

vision   was  made,   in   consequence  of  be  sustained  where  it  appears  that  cer- 

the  Stat.  42  Edw.  III.,  c.  11,  for  a  ficti-  tain  of  the  veniremen  had  not  been 

tious  writ  with  a  return  of  the  names  summoned  by  legal  authority,  but  that 

only,  and  a  second  writ  of  distringas  their  names  had  been  placed  upon  the 

habeas    corpora   juratorum    in     conse*  list  by  the  clerk  of  the  court  at  their 

quence  of  seeming   neglect,   with  an  own  request,  without  any  order  requir- 

actual  return.      The  compulsory  pro-  ing    them     to    serve.      McCloskey  v. 

cess    of    distringas,  or    habeas   corpora  People,   5   Park.  Cr.   Rep.  (N.  Y.  Su- 

furatorunty     as     the    case    might    be,  preme  Ct.)  308. 

issued  to  bring  in  the  jurors,  and  until  Early  Georgia  Deciaions.  —  The  want 

the  English  statute  of  Geo.  II.,  c.  25,  of  a  venire  is  not  such  a  defect  as  will 

these  writs  issued  as  of  course  in  every  vitiate  the  verdict  and  arrest  the  judg- 

separate  cause;  hence  the  old  form  of  m'ent  if  the  trial  in  other  respects  was 

granting  a  new  trial  was  the  award  of  regular,   but  if,   growing  out    of  the 

a  venire  de  novo.     This  act  of  Geo.  II  want  of  a  venire,  or  coupled  with  that 

"  appoints    that  the  sheriff  or  officer  defect,  there  is  anything  to  show  that 

shall   not   return  a  separate  panel  for  the  accused  was  not  tried  by  an  impar- 

every  separate  cause  as  formerly,  but  tial  jury  of  good  and  lawful   men,  it 

one  and  the  same  panel  for  every  cause  would   be  a  ground   for  a  new  trial, 

to  be  tried  at  the  same  assizes,  contain-  Bird   v.    State,    14    Ga.   43,   criticising 

ing  not  less  than  forty^eight  nor  more  People  v,  M'Kay,  18  Johns.  (N   Y.)  212, 

than  seventy-two  jurors,  and  that  their  and  State  v.  Dozier,  2  Spears  L.  (S. 

names,  being  written  on  tickets,  shall  Car.)  21  r. 

be  put  into  a  box  or  glass;  and  when  Veoestity  of  Express  Order  for  Tonlre. — 

each  cause  is  called    twelve  of  these  A  venire  issued  with  the  sanction  of 

persons,   whose  names  shall   be    first  the  court  has  the  same  effect  as  though 

drawn  out  of  the  box,  shall  be  sworn  the  express  order  of  the  court  had  been 

upon   the    jury,   unless  absent,   chal-  annexed.      U.   S.    v,    Richardson,    28^ 

lenged,  or  excused."    3  Black.  Com.  Fed.   Rep.  69;  Trials  of  Fries,  Whan. 

357.    And  sec  Brewer  v,  Jacobs,  22  St.  Tr.  607. 

Fed.  Rep.  217.  A  Trial  of  Voigiiod  Unioa  and  a  Juy 
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ticular  case  will  be  deemed  immaterial  if  process  issued  generally 
for  a  day  or  a  term  wherein  the  case  in  which  the  complaint  is 
made  was  set  for  trial.^ 

(2)  Objections-for  Want  of  Process.  —  Where   the  absence   of 

process  will  be  a  good  objection  to  the  regularity  of  the  proceed- 
ings, the  objection  must  be  made  in  due  form  and  in  apt  time.* 

Kadietate    Unguft  are    exceptions    to  Beoall  of  Dlieharged  Jury.  —  In  Tel- 

the  general  rule  and  the  common  law  ford  v.  Wilson,  71  Ind.  555,  the  court, 

requiring  a  venire.     People  v.  M'Kay,  after  having  discharged  the  jurors  for 

18  Johns.  (N.  Y.)  212.  the    term,     ascertained    that    another 

ITecsssity  for  Special  Yenirs.  —  When-  cause  had  been  set  down  for  trial  and 

ever  there  is  an  Issue  or  issues  of  fact  then  directed  the  jury  to   return  and 

the  venire  should  be  general.     Roose-  ordered   the    clerk   not  to   make  any 

velt  «/.  Fulton,  6C0W.  (N.  Y.)48.  entry  of  the  discharge.      It  was  held 

On  a  Plea  ol  Biens  p«r  Desoent  the  that  the  recall  of  the  jury  without  the 

venire  need  not  be  special,  but  may  be  issuance  of  a  form  of  summons  was 

In  the  general  form.     Roosevelt  v.  Ful-  not  such  an  irregularity  as  would  re- 

lon,  6  Cow.  (N.  Y.)  48.  quire  the  court  to  grant  a  new  trial. 

The    venire   qui  tarn    applies    only  1.  ITeeefsity  of  Mora  than  One  Yenira  — 

irhere  there  is  a  demurrer  or  default,  Savaral    Cases.  —  Under     the     general 

as  well  as  an  issue  of  fact.     Roosevelt  statutes  of   Alabama  (1884-85,  p.  81), 

V  Fulton,  6  Cow.  (N.  Y.)  48.  where  more  than  one  capital  case  is  set 

Faataga  of   Cnratlva  SUtnta   Ponding  for  trial  on  the  same  day  there  need  be 

Criminal  Prooaading. — A    statute    pro-  but  one  special  venire  for  all.     Cham- 

viding  that  judgment  shall  not  be  re-  blee  v.  State,  78  Ala.  466. 

versed  because  of  the  failure  of  the  Savaral  Cases  Triad  at  Same  Tann — 

record  to  show  that  there  was  a  venire  Yirginia   Statnta.  —  An  objection   that 

for  the  jury,  unless  exception  on  that  no  ventre  was  issued  in  one  case  is  mei 

ground  was  taken  before  the  jury  was  by  showing  that  there  were  two  other 

sworn,  was  held  inapplicable  to  a  grim-  cases  to  be  tried  at  the  same  term;  that 

inal  proceeding  pending  at  the  time  of  a  venire  was  issued  for  a  jury  in  each 

the    passage    of    the    act.      Myers    v.  of  those  cases,  and  that  the  jury  which 

Com.   90  Va.  785.  tried  the  objectant  was   composed  of 

Baeo^  Must  Show  that  Jory  Was  Pro-  persons  who  had  been  thus  summoned, 

enred  through  Proeaes.  —  The  record  in  where  by  statute  (Code  Va.,  §  4018),  it 

the  trial  of  an  indictment  for  a  felony  is  provided  that  if  more  than  two  cases 

must  show  that  the  venire  was  issued  are  to  be  tried  at  one  court  only  two 

to  the  sheriff  and   was    executed  b^  juries  need  be  summoned,  unless  the 

htm.  or  that  by  its  order  the  court  di-  court     or     judge     otherwise     direct, 

rected   the  summoning  of    the    jury.  Prince  v.  Com.,  89  Va.  330. 

Burley  v.  State,  i  Neb.  385.  8.  Olgeetions  to  tha  Prooois,  its  form. 

Bight  to  Baqnira  Jory  to  Attend  After  sufficiency,    execution,    return,    sum- 

Expiration  of  Tinia  for  Which  They  ware  moning   officer,    etc.,    will    be    found 

Dratm.  —  In  Howard  Oil  Co.  v,  Davis,  specifically    treated    under    the    sub- 

76  Tex.  630,  the  court,  in  harmonizing  division  infra^  IX.  Formation  of  Jury ^ 

two  sections  of  a  statute,  one  requiring  Objection  for  Want  of  Yenira.  —  Where 

jurors  to  be  selected  from  names  in-  no  venire  was  issued,  the  fact  that  no 

eluded  in  the  list  drawn  for  the  week  objection  was  interposed,  as  required 

and  the  other  authorizing  the  court  to  by  a  statute  respecting  the  time  of  ot>. 

adjourn  the  whole  number  of  jurors  jecting  to  irregularities  in  a  venire,  t.  r, 

for  the  week  or  any  part  thereof  to  any  before    swearing   the  jury,   is  imma- 

8ul>sequent  day  of  the  term,  and  for  terial,  and  will   not  prec^  ude  an  objec- 

the  purpose  of  giving  effect  to   both,  tion   thereafter.      Myers   v.  Com.,  90 

held  that  there  was  no  error  in  requiring  Va.  785;  Lewis  v.  Com.,  (Va.  1891)12 

a  jury  to  report  two  days  after  the  ex-  S.  E.  Rep.  1050;  Jones  v.  Com.,  87  Va. 

piration  of  the  week  for  which  they  had  63. 

been  drawn,  and  in  compelling  the  de-  On  Appeal.  —  Objection  for  want  of 

fendant  to  take  one  of  their  number  a  venire  or  a  summons  cannot  be  made 

after  he  had  exhausted  his  peremptory  on  appeal  from  a  justice  of  the  peace. 

challenges*  Bell  v.  Killcrease,  11   Ala.  685.    And 
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(3)  Talesmen.  —  However,  the  same  necessity  for  process  does 
not  exist  where  it  becomes  necessary  to  procure  talesmen  or 
additional  jurors  as  aids  in  the  completion  of  a  trial  jury  from 
the  regular  panel,  though  sometimes  such  jurors  are  required  by 
statute  to  be  procured  by  process  similar  in  many  respects  to 
process  for  the  procurement  of  regular  jurors.^ 

r.  Application  for  Process.  —  When  in  any  case  an  appli- 
cation for  the  issuance  of  process  to  procure  the  attendance  of 
persons  from  whom  the  trial  jury  is  to  be  chosen  is  required  to 
be  made,  the  application  should  be  seasonably  made  within  such 
time  as  will  enable  the  court  or  its  officers  to  take  proper  action 
thereon.* 

d.  Issuance  of  Process  —  (i)  AutJwrity  to  Issue  —  (a)  eeaer- 

ally.  —  Where  the  authority  to  issue  a  venire,  order,  precept,  or 
other  process  having  for  its  object  the  procurement  of  trial  jurors, 
IS  limited,  unless  circumstances  exist  which  authorize  the  exer- 
cise of  the  power,  or  unless  all  the  jurisdictional  facts  exist,  the 
action  of  the  court  will  be  nugatory.' 

see  to  the  same  effect  Hudson  v.  State,  moning  the  jurors.    State  v.  M'Elmur- 

I  Blackf.  (Ind.)  317.  ray.  3  Strobh.  L  (S.  Car.)  33. 

A  Motion  May  Be  Made  in  Aireit  of  Order  for  Special  Tenire  Ex  Mere  Motn. 

judgment  or  the  defect  may  be  raised  —A   statute  authorizing  an  order  for 

for  the   first  time  on  error.     Jones  v.  a  special  jury  on   a   motion  by  either 

Com..  87  Va.  63;  Vawier  v.  Cora.,  87  party,  if  in  the  discretion  of  the  judge 

Va.  245.  such  a  jury  is  proper,  will  not  empower 

Sufficieney  of  Challenge  for   Want  of  the  court  to  make  such  an  order  of  its 

Precept.  — A  challenge  to  the  array  for  own  motion.     McDaniel  v»  Nashville, 

want  of  the  issuance  or  service  of  a  etc.,  R   Co  ,  88  Tenn.  542,  distinguish'^ 

precept  must  show  the  precept  actually  ing  Clingan  v.  East  Tennessee,  etc..  R. 

issued  and  served,  or  that  there  was  no  Co  .  2  Lea  (Tenn  )  726. 

precept  in  fact      Williams  1/.  State  69  Section  4209  of  the   Tennessee  Code 

Ga.  II.  does  not  empower  i,he  court  to  direct 

1.  For    a    specific  treatment  of  the  the  summoning  of  a  special  jury  to  try 

mode  of  procuring  talesmen  and  ad-  a  particular  cause  of  its  own  motion, 

ditional  jurors,  see  infra^  IX.  4.  Tales*  and  to  require  a  party  against  his  ob- 

men  and  Additional  Jurors,  jection.  to  resort  to  such  a  jury  while 

3.  Seasonableness  of  Application.  —  Ap-  recourse  may  be  had  10  the  regular  jury 

plication    for  a   special  venire  should  in    attendance.      McDaniel    z/.    Nash- 

be  made  so  early  that  the  jury  can  be  ville.  etc..  R.  Co.,  88  Tenn.  542. 

summoned   and    be   ready   to  be   im  NeccMity     for      Application.  —  It    is 

paneled   when   the  cause  is  called  for  ground  lor  quashing  a  special  venire 

trial      Rose  v,  St.  Charles.  49  Mo,  509.  that  it  was  not  issued  on  the  applica- 

Discretion  of  Conrt.  —  Where  an   ap>  tion    of    the  state  or  of  the  accused, 

plication    for  a   special    venire   is   not  Gavigan  v.  State.  55  Miss,  ^y^ 

made  within    the  time  prescribed  by  Issaance  of   Venire  by  Clerk  Who  Is 

statute  it  is  within  the  discretion  of  the  Party  to  Salt.  —  It  is  not  a  ground  of 

court    to    grant    it    or    not.     State   v.  challenge  to  the  array   that  the  clerk 

Leabo,  Sg  Mo.  247  who  issued  the  venire  was  a  party  to 

8.  Noncompliance  with  Statutes.  —  The  the  suit      Hart  v.  Tallmadge.  2  Day 

failure    to    observe   strictly    statutory  (Conn.)  381 

provisions  respecting  the  issuance  and  lattices'  Conrte  —Noncompliance   with 

teiurn  of  a  venire  is  not  a  good  ground  Statutes.  —  Where,    by    statute,   jurors 

for  arresting  the  judgment,  since  the  for  a  particular  court  are  required  to 

principal  object  to  be  secured  is  a  fair  be   procured   by  a  requisition  on  the 

and  impartial  jury,  and   this  purpose  county  clerk,  a    Justice  thereof  has  no 

is   not  affected  by  the  mode  of  sum-  authority  to    issue  a  venire  for  jutox« 
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(b)  In  AliMBoe  of  PirtT*  —  In  certain  special  cases,  and  in  some 
inferior  courts,  as  justices*  courts,  no  power  exists  to  issue  pro* 
cess  to  procure  the  attendance  of  jurors  in  a  civil  proceeding  in 
the  absence  of  a  party  thereto,  or  in  a  criminal  proceeding  in  the 
absence  of  the  accused. ' 

(2)  The  Issuance  —  (»)  Goaorallj.  —  Where  the  manner  in  which 
the  process  shall  issue  in  a  given  case  is  pointed  out  by 
statute,  the  prescribed  mode  should  be  substantially  followed,* 

from  the  territory  over  which  the  court  Jvttloo*!  Oovrt  —  Tuaftnco  of  Voniro  ia 

has  jurisdiction.     New  Voric  v*  Mason.  Aboeneo  of  Party.  —  It  is  error  for  one 

4  E   D   Smiih  (K.  Y.)  143.  party  to  lalce  a  venire  aiter  anadjourn- 

Vew  Voniro  by  Joitico  Ix  Voro  Koto,  mem  and  before  the  day  of  the  trial 

—  A  justice  cannot  cliailenge  the  panel  without    giving    notice    to    the    other 

and  issue  a  new  venire  of  his  own  mo.  party  thereby  affording  him  an  oppor- 

tiop.    Cross  V.  Mouiton,  15  Johns.  (N.  tunity  to  object  to  the  constable  whom 

Y.)469.  ii  is  proposed  to  have  select  and  sum- 

Vailnro  to  Apply  to  Partioular  Court  In  mon  the  juror.    Mead  v,  Darragh.    i 

First  lastanoo.  —  Where  a  warrant  (or  a  Hih.  (N.  Y.)  395. 

juiy  can   be  issued  by  a  justice  only  Ahienco    of    Plaintiff.  —  In    Rice    v, 

when  a  superior  court,  to  which  appli-  Buchanan  41  Barb.  (N.  Y.)  147.  a  venire 

cation  is  required  to  be  made  in  the  was  issued  by  a  justice  of  the  peace  on 

first  instance,  is  not  in  session,  a  war-  the  demand  of  the  defendant  out  of 

rant  issued  by  a  Justice  at  a  time  the  court,  and  in  the  absence  of  the  plain- 

coun  in  question  is  in  session  is  a  nuU  tiff,  and  without  notice  to  him  of  the 

lity.     Gteene  v.  Milford.  13Q  Mass,  6g,  application    and  it  was  held  that  the 

A  Jnstico  of  tho  Poaco  Kay  luuo  a  Hew  justice  acted  properly  in  setting  aside 

Voniro  when  the  first   venire  has  not  the  venire  and  the  panel  returned,  and 

been  carried  into  effect,  but  has  been  issuing  a  new  venire 

mislaid,  kept,  or  withheld  by  the  de-  Nonappoaraneo  of  Defendant.  —  Venire 

fendant  himself,  lo  whom  It  was  de-  cannot  be  Issued  until  after  appearance 

livered      Day  v,  Wilber.  2  Cai.  <N.  Y.)  of  the  defendant.    Sutton  v.  Coleman 

137.  2  N.  J.  L.  125.  Keen  v.  Scull  3  N.J, 

Unanthorisod  Imio  of  ProooM  —  Votion  L  133. 
iA  Arreot.  —  Where  the  record  shows  A  venire  may  issue  before  the  appear* 
that  the  venire  was  issued  without  ance  of  the  defendant,  but  If  tne  de- 
authority,  the  objection  may  be  taken  fendant  fail  to  appear,  the  jury  may  be 
by  motion  in  arrest.  States/.  Stephens  dismissed  and  the  cause  be  tried  by 
II  S  Car.  31Q;  State  v.  fennlngs.  15  the  justice.  Wills  v»  M'Dole,  5  N.  J. 
Rich.  L.  (S.  Car0  42.  State  v.  Pratt,  15  L  577. 
Rich.  L  (S.  Car.)  47.                             9*  2.  Deliyery  of  Prooets  to  Party  Instead 

1.  Error,  if  any.  on  the  part  of  one  of  Oflloor.  —  Where  the  statute  requires 

judge  in  ordering  a  special  panel  in  the  the  venire  to  be  delivered  by  the  justice 

absence  of  the  accused  or  his  attorneys  to  the  consiaole,  it  is  etror  to  deliver  it 

is  cured  by  the  action  of  another  judge  to  the  defendant  out  of  court  at  his  re- 

who.  in  their  piesence.  and  alter  grant-  quest,  and  in  the  absence  of  and  with- 

ing  a  continuance,  ordered   the  same  out  notice  to  the  plaintiff      Becker  v 

panel  to  return  on  the  day  fixed  for  the  Sitterly.    58    How     Pr.    (Montgomery 

trial.     Hannum  v.  State,  go  Tenn.  647.  County    Ct.)   38.    See    also    Rice    v. 

In   Kelly  v.  State.   3  Smed.   &   M  Buchanan.  41  Barb.  (N.  Y.)  147 

(Miss.)  518,  k>efore  the  trial  and  in  the  Failure  to  Pursne  Statutory  Xode— Lack 

absence  of  the  prisoner,  motions  made  of   Projndioo.  —  Where  a  statutory   re- 

to  quash  the  venire   and  for  an  alias  quiren?ent   as  the  drawing  of  a  special 

venire  were  overruled,   and   on  error  venire  ol   freeholders,   is   not   manda- 

it  was  held  that  the  ruling   was  not  tory.  and  the  mode  employed  by  the 

piejudicial,  because  !t  did  not  preclude  trial  judge  to  procure  freeholders  is  not 

a  renewal  of  the  motions  at  the  trial,  objectionable  and  could  not  have  pre* 

and  furthermore  might  have  been  over-  judiced    the     prisoner,    although    the 

ruled  because  of  the  absence  of  the  ac<  mode    pointed  out   by  the  statute  is 

cused.  preferable    the    fact  that    it   was  not 
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and  as  a  rule  the  process  should  issue  in  accordance  with  the  exist- 
ing provisions  of  law,  and  not  in  accordance  with  the  laws  which 
were  in  force  at  the  time  of  the  alleged  commission  of  an  offense 
charged.* 

(b)  Time  of  Imiuum6.  —  Statutory  requirements  as  to  the  time  of 
issuance  of  the  process  should  be  observed,  of  course,  but  mere 
nonobservance  will  not  of  itself  be  deemed  fatal  where  the  requiie- 
ment  is  not  mandatory  and  no  prejudice  has  resulted.*  For  the 
same  reason,  or  where  the  question  of  time  is  not  controlled  by 
statute,  the  premature  issuance  of  a  venire  or  a  process  having 
the  same  function  will  not  invalidate  the  return  thereto,  irregu- 
larities in  this  respect  being  of  such  a  character  that  they  may  be 
waived.' 

(3)  Presumptions.  —  Every  reasonable  intendment  will  be  made 

adopted     will     not     constitute    error,  issued  within  the  time  prescribed  by 

State  V.  Whitson,  iii  N.  Car.  695.  law.     State  v.  Clayton,  11  Rich.  L.  (S. 

Disoretion  of  Court.  —  Parties  litigant  Car.)  587. 

cannot    prescribe  to  the   court  which  Presumption  as  to  Time  of  Issuauoe.  — 

of  several  legal  ways  it  shall  resort  to  Where  a  warrant  for  a  jury  to  revise  an 

in  order  to  compel  the  attendance  of  a  order  of  a  health  board  was  changed  as 

jury.      State    v,    Buchanan,    Wright  to  the  date  of  impaneling  the  jury,  it 

(Ohio)  238.  was  held  that  the  warrant  could  not  be 

The  duty  of  selecting  jurors,  which  considered  as  having  issued  on  the  day 

by  the    Tennessee  Code  is  imposed  on  of  the  application  for  the  change  if  at 

the  court,  may  be  discharged  either  by  that  time  the  conditions  which  would 

designating  the  persons  and  directing  authorize    the  warrant  did  not  exist, 

the  sherifif  to  summon  them,  or  by  di-  Greene  v.  Milford,  139  Mass.  69. 

recting  the  sheriff  to  summon  a  panel  8.  Issuanee  of  Venire  Before  Indictment. 

and  then  adopting  the  panel  as  jurors.  —  Where  a  jury  is  returned  to  serve  in 

Eason   v.   State,   6  Baxt.  (Tenn.)  431,  all  causes  which  may  be  depending  at 

citing  Cox  V.  Hunt.  the  term,  it  is  immaterial  that  the  venire 

1.  Hawest/.  State,  88  Ala.  37;  Wilson  or  order  for  summoning  the  jury  was 
V.  Com.,  86  Va.  666.  Issued  before  the  finding  of  the  indict- 

An  act  providing  that  **  hereafter  '*  in  ment  which  they  were  thereafter  called 
all  prosecutions,  etc.,  the  venire  shall  upon  to  try.  U.  S.  v.  Cornell,  2  Ma- 
command  the  sheriff  or  other  officer  to  son  (U.  S.)  91. 

summon,  etc.,  applies  to  all  cases  tried  Hew   Yenke   Befbre  Betnm    of  First 

after  the  act,  though  the  offense  was  ^nire.  —  Where  a  venire  has  not  been 

committed,  or  even  though  theexamin-  returned  and  a  new  venire  is  issued  at 

iiig  court  had  passed  upon  the  case,  be-  the  request  of  a  party,  he  cannot  object 

fore  the  passage  of  the  act.     Perry  v,  to  its  issuance  as  illegal.     Day  v.  Wil- 

Com.,  3  Gratt.  (Va.)  602.  ber,  2  Cai.  (N.  Y.)  134. 

2.  See  infra,  VII.  7.  Mandatory  and  Order  to  Summon  Jurors  Before  Their 
Dirrctory  Statutes,  Selection   by  Comnuflsionerfl.  —  The  pro- 

Koncompliance  with  Directory  Statute,  viso  to  section  8  of  the  Louisiana  Act 

—  Where  a  statute  directing  the  issue  (No.  89)  of  1894,  which  authorizes  the 

of  a  venire  facias  is  directory,  the  fact  district  judge   to  cause  a  jury  to  be 

that  it  did  not  issue  more  than  twenty  drawn  to  try  a  civil  case  in  which  there 

days  before  the  term,  as  prescribed  by  is  a  prayer  for  jury  during  a  term  of 

the   statute,    will    not    invalidate   the  court  at  which  the  prayer  is  filed  and 

array,  since  all  that  the  accused  can  re-  the  jury  ordered,  requires  that  the  order 

quire  is  the  issuance  and  execution  of  to  the  sheriff  to  summon  the  jury  shall 

the  writ,  that  the  trial  may  be  had  at  only   be  given   after  the  jurors   have 

the   proper   term.     Wash   v.  Com.,  16  been  selected  by  the  jury  commission- 

Gratt.  (Va.)  530.  ers.     Soniatz^.  Supple,  48  La.  Ann.  296. 

A  Venire  Which  Has  Effected  Its  Pur-  ICay    Be    Waived.  — The    premature 

pose   cannot  be  assailed    because   not  issuance  of  a  venire  may  be  waived  by 
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in  favor  of  the  legality  and  regularity  of  the  issuance  of  process,* 
and,  in  the  absence  of  anything  which  will  authorize  a  contrary 
conclusion,  a  presumption  is  warranted  that  the  trial  jury  was 
procured  through  the  medium  of  process  duly  issued.* 

(4)  Record  of  Issuance.  —  Where  a  venire  has  issued,  or  an 
order,  precept,  or  the  like  has  been  made,  the  fact  should  appear 
by  the  files,  minutes,  or  records  of  the  court  by  which  the  process 
was  authorized.' 

failure  10  object  after  trial  and  a  ver-  jectlon  was  taken  in  limine  that  such 

diet  on  ihe  merits.     Brown  v.  State,  12  an  order  was  not  made,  if  the  record 

Ark.  623.  shows  that  a  jury  was  impaneled  under 

Issuance  of   Venire  hy  Justice  Before  a  special  venire  it  will  be  presumed 

Service  of  Summons.  —  When  either  party  that  such  order  as  the  law  prescribes 

demands  a  jury  it  is  error  for  a  justice,  was  made  and  entered,  or  that  it  was 

without  consent  of  parlies,  to  issue.a  waived  by  the  defendant.     Williams  v, 

venire  facias  before  the  summons  to  State,    29    Tex.    App.   89,    overruling 

commence  the  suit  has  been  served  and  Steagald  v.  State,  22  Tex.  App.  464. 

returned  and  the  time  fixed  for  the  ap-  Kecessity  of  fixowing  Issuance  of  Writ 

pearance  of  the  defendant  has  arrived;  1^  Clerk.  —  If  it  appears  that  the  jurors 

but  where  the  defendant  appears  and  attended   in    obedience    to    a    special 

has  the  case  continued,  and  the  jury  venire  for  which   an   order  had   been 

thus  summoned   is  adjourned   to  the  made,  the  record  need  not  show  affirm- 

time  set  for  trial,  he  will  be  held  to  atively  that  the  writ  was  issued  by  the 

have  waived  such  irregularity  in  the  clerk  of  the  court.      State   v.    Perry, 

writ  of  the  venire  facias  if  it  appear  Busb.  L.  (N.  Car.)  330. 

that     he     was    not    injured  thereby.  Kecessity   of   AfSimative  Showing. — 

Greer  v,  Wilson,  38  W.  Va.  100.  The  failure  to  show  that  a  venire  issued 

1.  Pauska  v.  Daus.  31  Tex.  67.  cannot    be    aided     by     presumption. 

Immaterial    Irregularities. — A    mere  Myers  v.  Com..  90  Va.  785:  Spurgeon 

irregularity  in  the  issuance  of  a  venire  v.   Com..   86  Va.   652;    Dougherty   v, 

will  not  invalidate  it  where  the  effect  Com.,  69  Pa.  St.  286. 

of  the  statute  is  to  make  jury  process  8.  The  files  and  records  must  always 

almost  a  matter  of  mere  form.     Haight  show  how  the  jury  came  to  be  called. 

V.  Holley,  3  Wend.  (N.  Y.)  258.  People  v.  Treadway,  17  Mich.  480. 

8.  Roberts    v.   Com.,    94    Ky.    499:  It  is  not  necessary  that  the  venire 

Pennsylvania  Mut.  Aid  Soc.  v.  Corley,  facias  should  be  spread  upon  the  min- 

2  Penny.  (Pa.)  398.  utes  of  the  court  which  issued  it.  but 

Presumption  as  to  the  Time  of  Making  it  will  be  enough  if  the  record  show  the 

Precept.  —  It  will  be  presumed  that  the  return  and  the   selection  of  a  proper 

precept  for  the  summoning  of  attend-  jury.     Conner  v.  State,  4  Yerg.  (Tcnn.) 

ance  of  jurors  was  made  when  the  clerk  137.     And  see  Corn  well  v.  State,  Mart, 

gave  the  list  to  the  sheriff.     Williams  &  Y.  (Tenn.)  147;  M'Clure  v.  State,  i 

V.  State,  69  Ga.  11.  Yerg.  (Tenn.)  206. 

Presumption  of  Issuance  of  Order  for  An  Order  for  a  Venire  Hade  by  One 

Tenire.  —  In  Peri  v.  People,  65  111.  17,  Court  and  Directed  to  Another  Court  need 

it  was  objected  that  the  court  had  no  not  be  made  a  part  of  the  record  of  the 

power  to  try  the  prisoner  because  of  court  which  issues  the  venire,  since  it 

the  absence  of  an  order  to  the  clerk  to  forms  no  part  of  the  writ,  and  it  will 

issue  a  venire,  but  the  record  on  ap-  be  presumed  that  the  clerk  would  not 

peal  showed  that  the  venire  had  issued,  issue  the  writ  without  the  order.     State 

and  it  appearing  that  no  motion  was  v.  Cole,  9  Humph.  (Tenn.)  626;  Conner 

made  to  quash  the  writ  and  challenge  v.  State,  4  Yerg.  (Tenn.)  137. 

the  array,   it  was  presumed  that  the  ffliowing  Case  in  Which  Order  Was  Made, 

writ  was  authorized  and  that  a  proper  —  The  record  need  not  show  that  an 

order  was  made.  order  for  a  special  venire  was  made  in 

Presumption     that    Order   for    Special  any  particular  case,  but  it  will  be  suffi- 

Yenire  Was  Hade  or  Waived.  —  Where  cient  if  it  appear  that  it  was  made  at 

the  record  is  silent  as  to  the  making  of  the  term  at  which  the  trial  was  had. 

an  order  for  a  special  venire  and  no  ob-  State  v,  Murph,  i  Winst.  L.(N.  Car.)  129, 
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e.  Form  and  Sufficiency — (i)  Generally.  — The  form  and 
sufficiency  of  the  process  are  matters  of  importance.  Where  the 
common-law  practice,  not  modified  by  statute,  is  still  followed, 
the  sufficiency  of  the  writ  or  process  will  be  judged  by  the  rules 
of  the  common  law,  and  where  the  form  is  prescribed  by  statute, 
the  provisions  thereof  should  be  substantially  followed,  and  the 
various  recitals  required  thereby  and  by  the  prevailing  practice 
should  be  incorporated  therein.* 

An  Order  for  Talamen  need  not  be  en*  special  Tenire,  the  court  declared  as  a 

tered  of  record.     Morrison  v.  State,  84  reason  therefor  that  there  was  no  legal 

Ala.  405.  jury  box  in  the  county,   it   was  pre- 

Keglect  to  Booord  — Laokof  Pr^ndioe.  sumed,  in  the  absence  of  the  facts  on 

—  Where  no  prejudice  has  resulted,  the  which  the  order  was  based,  that  they 

mere  fact  that  the  clerk  neglected  to  justified  the  action  of  the  court.     Rus- 

write  up  ihe  minutes  of  the  court  so  as  sell  v.  State,  53  Miss.  367. 

to  show  the  order  for  the  special  venire  Summoning  Jurors  for  a  Spoeial  Term  — 

is  unimportant  where  It  appears  by  the  Vebraska.  —  In  Nebraska,  when  a  judge 

record  that  the  order  was  made«  and  a  of  the  District  Court  calls  a  special 

copy  of  it  regularly  served  on  the  de-  term  of  the  court  and  desires  a  petit 

fendant  as  well  as  a  list  of  the  jurors  jury,  it  is  his  duty  in  the  order  to  direct 

summoned  under  it.     Hawes  v.  State,  the  summoning  of  such  jury,  and  the 

88  Ala.  37.  jury  must  then  be  selected  in  the  same 

Gorreotion   of  Seoord.  —  The    clerk's  manner  as  for  regular  terms  of  court, 

minutes  may  be  made  to  conform  to  Broun  v»  State,  9  Neb.  T57. 

the  order  for  a  venire  after  it  has  been  Inolnslon  of  Grand  Jorors  in  Venire  for 

executed  and   returned.      English  v.  Petit  Jurors.  —  Unless  so  required  by 

State,  34  Tex.  Crim.  Rep.  190.  statute,  grand  jurors  need  not  be  in- 

1.  Failure  of  Writ  to  Show  Authority  eluded  in  a  venire  for  petit  jurors,  but 

Therefor.  —  A    second    writ  of    venire  should      be     summoned     separately, 

issued  after  the  commencement  of  the  Forsythe  v.  State,  6  Ohio  19. 

term  which  fails  to  show  that  it  was  ITnneoessary    Statements  in  Venire. — 

directed  by  the  court  is  an  invalid  writ.  The  introduction  into  a  venire  of  an 

Spurgeon  v.  Com.,  86  Va.  652.  unnecessary  statement  that  the  persons 

Prooeio  Bnnning  in  Vame  of  State.  —  designated  be  summoned  from  those 

A  writ  of  venire  facias  commencing  in  who  reside   **  remote  from   the  place 

the  name  of  the  state  and  county,  as  where  the  felony  was  committed  *'  will 

**  state  of,"   etc.,   "county  of,"   etc.,  no«.  invalidate  it.  for  although  the  state- 

and   addressed    to    the  sheriff  of  the  ment  Is  not  required  by  statute,  it  is  in 

county  specified,  is  a  sufficient  compli-  accordance  with  the  policy  of  the  law. 

ance  with  a  constitutional  requirement  Poindexter    v.   Com.,   33  Gratt.  (Va.) 

that  all  writs  and  process  shall  run  in  766. 

the  name  of  the  state.    State  z^.  Hill,  19  It  is  immaterial  that  the  requirement 

S.   Car.  43S;    State  v.  Gilreath,  19  S.  in  question  is  contained  in  a  venire  sent 

Car.  603.  to  a  distant    locality.      Poindexter  v. 

Statement  of  Beaion  for  Issnanoe  by  Com.  33  Gratt.  (Va )  766. 

Justice  Instead  of  Court. —  Where  a  war-  Neoeotity   of  Designating   Manner   of 

rant  for  a  jury  can  be  granted  by  a  jus-  Drawing  or  Selection.  —  A  direction  to 

tice  only   when  a  Superior  Court,  to  the  sheriff  to  summon  a  designated 

which  application  must  be  made  in  the  number  of  good  and  lawful  men  need 

first  instance,  is  in  session,  a  recital  in  not    prescribe    in   what  manner  they 

a  warrant  issued  by  a  justice   that  the  shall  be  drawn  or  selected.     White  v, 

court  in  question  was  not  in  session  at  Com.,  6  Binn.  (Pa.)  179. 

the  time   of     granting   the    warrant  Time  of  Objection  to  Direction  of  Court 

will  not  give  it  any  validity,  if  in  fact  — Waiver.  —  If  the  direction  of  a  jus- 

the  Superior  Court  was  in  session  at  the  tice  to  the  sheriff  to  make  a  list  of  jurors 

time  the  warrant  was  issued  by  the  jus-  is  irregular,  the  defendant  should  then 

tice.     Greene  v.  Milford,  139  Mass.  69.  object,  otherwise  the  objection  will  be 

Assignment    of    Seasons   for    Special  deemed  to  have  been  waived.    State 

Venire.  —  Where,  in   its  order   for   a  v.  Nerbovig,  33  Minn.  480. 
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(2)  Direction  to  Officer,  —  The  language  of  the  direction  to 
execute  the  process,  or  the  designation  of  the  officer  to  whom  it 
is  directed,  is  not  material  if  there  is  no  such  ambiguity  or  uncer- 
tainty as  will  prevent  its  due  execution.^ 

(3)  Entitling — Characterizing  Cause.  —  Where  the  process,  as 
a  special  venire  or  the  like,  is  issued  to  procure  jurors  for  a  par- 
ticular cause,  the  failure  to  entitle  the  process,  or  accurately  to 
designate  the  character  of  the  proceeding,  will  not  be  deemed 
material  if  the  identification  is  otherwise  sufficient.* 

(4)  Date  of  Issuance  and  Receipt.  —  A  venire  facias  is  not  invalid 
because  the  date  of  its  issuance  or  its  receipt  by  the  summoning 
officer  is  not  indorsed  thereon.' 

(5)  Signature.  —  Where  the  signature  of  a  clerk  or  other  officer 
is  not  requisite  to  the  validity  of  the  process,  the  omission  of  the 
signature  is  not  necessarily  fatal.^ 

1.  Jackson  v.  State,  33  Tex.  App.  the  case  is  pending,  requires,  in  the 
664;  Suit  V.  State,  30  Tex.  App.  319.        mandatory  part,  that  the  persons  to  be 

It  is  immaterial  that  the  venire  reads  summoned    appear  before  the  court, 

"  I  command  you  to  summon,"  etc.,  etc.,  properly  designating  it  as  well  as 

insteadof*' you  are  hereby  commanded  the   place   where  it   is  to  be   holden. 

to  summon,*'    etc.    State    v.    Cole,    9  Murray  v»  State,  21  Tex.  App.  466. 

Humph.  (Tenn.)  636.  Impropor  Charaeterisation  of  Cause. — 

Command  in  the  AltematiTe.  —  Acorn-  A  venire,  in  other  respects  regular, 
mand  to  the  sheriff  or  any  other  officer  which  describes  the  proceeding  as  a 
in  the  alternative  will  not  vacate  the  civil  cause  instead  of  a  criminal  pro- 
process.  Thus  a  writ  of  special  venire  ceeding  is  not  invalid  for  that  reason, 
directed  to  the'*  sheriff  or  any  constable  State  v.  Nerbovig,  33  Minn.  480. 
of  the  county  **  is  not  invalid  because  Separate  Trial  —  Venire  for  Joint  Trial. 
by  statute  such  a  writ  must  command  —  In  M'Whirt's  Case,  3  Gratt.  (Va.) 
the  sheriff  to  execute  it.  Jackson  v,  566,  a  writ  was  quashed  without  the 
State,  30  Tex.  App.  664;  Suit  v.  State,  consent  of  the  prisoner  because  the 
30  Tex.  App.  319.  prisoner,  who  had  been  indicted  jointly 

2.  It  is  not  requisite  that  a  venire  for  with  others,  had  elected  to  be  tried 
a  special  jury  in  a  capital  case  should  separately  and  the  writ  had  directed  a 
be  either  entitled  as  of  the  case  or  venire  to  be  summoned  for  the  trial  of 
state   the    name    of    the  person   with  all  jointly  indicted. 

whose    murder    the    accused    stands  Statinff  Katore  of  Indictment.  —  The 

charged.     Lefifner  v.  State,  10  Ohio  St.  order  directing  the  summoning  of  per* 

598.  sons  to  serve  as  jurors  in  a  certain 

A  special  venire  for  additional  jurors  cause,  giving    the  title  thereof,  need 

may    be  entitled    as  of  the  cause   in  not  state  after  the  title  the  nature  of 

which   it  issues.    Wood  v.    State,  9a  the  indictment  to  be  tried.    White  v. 

Ind.  269.  State,  16  Tex.  206. 

Ominion  of  Vame  of  One  Befinidant.  —  8.  Bate  of  Issoanoe.  —  A  venire  is  not 

A  venire  is  not  objectionable  because  it  objectionable  because  the  day  on  which 

omits  the  name  of  one  of  two  defend-  it  issued  is  not  indorsed  upon  it  if  it 

ants  (joint  debtors)  who  was  not  served  appears  that  it  was  issued  and  received 

with  process.      Hutchins  v.   Fitch,  4  a  proper  time  before  the  sitting  of  the 

Johns.  (N.  Y  )  222.  court.     State  v,  Stedman,  7  Port.  (Ala.) 

Btdftcienoy  of  Dengnation  of  Canie  and  495. 

Court.  —  A  writ  of  special  venire  suffi-  Date  of  Entry  in  Sheriff's  Offioo.  —  A 

ciently  shows  in  what  case  it  is  issued  venire  is  not  invalidated  by  the  fact  that 

and  in  what  court  the  proceedings  are  the  sheriff  did  not  indorse  on  it  the  fact 

pending  if  it  sets  out  the  style  and  of  entry  in  his  office.    State  v.  Clayton, 

number  of  the  case,  and,  though  omit-  11  Rich.  L.  (S.  Car.)  587. 

ting  in   the  preliminary    recitals    the  4.  Where  the  law  does  not  so  require, 

name  of  the  court  or  county  in  which  it  is  unnecessary  that  the  name  of  the 
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(6)  Teste.  —  Where  a  teste  is  necessary,  it  has  been  held  that 
irregularities  in  testing  the  writ  may  be  amended.* 

(7)  Seal.  —  At  common  law  the  writ  of  venire  facias,  in  common 
with  other  writs,  was  required  to  be  issued  under  the  seal  of  the 
court,  and  in  the  earlier  cases  in  this  country,  and  where  the  com- 
mon-law practice  has  been  preserved  in  effect,  this  requirement 
has  been  held  necessary  to  the  validity  of  the  writ ;  *  but  as  seal- 
ing has  gradually  fallen  into  disuse,  and  the  common-law  venire 
has,  in  great  measure,  been  superseded  by  statutory  substitutes 
therefor,  unless  the  common-law  practice  in  this  respect  still  pre- 
vails, or  a  seal  to  the  process  is  required  by  statute,  the  necessity 
therefor  no  longer  exists.' 

(8)  Designation  of  Persons  to  Be  Served — (a)  By  Vame.  —  Unless 
so  required  by  statute  it  is  not  necessary  that  the  persons  to  be 
served  should  be  named,  though  the  power  to  designate  gener- 
ally will  authorize  a  designation  by  name.* 

(b)  The  Vnmber  —  Law  GoTerning.  —  The  number  of  jurors  which  a 
party  is  entitled  to  have  summoned  may  depend  upon  the  law  in 
force  at  the  time  of  the  issuance  of  the  process  for  their  require- 

attorney-general  or  that  of  the  solicitor  coun,  and  the  irregularity  cannot  be 

of  the  circuit  should  be  signed  to  a  writ  taken  advantage  of  in  arrest  of  judg- 

of  venire.     State  v.   Hill,  19  S.   Car.  ment.      People  v.  Justices,  20  Johns. 

435.  (N.  v.)  310. 

SuiRoieiicy    of  Clerk'i  Signatnra. — A  8.  People  v,  M'Kay,  18  Johns.  (N. 

venire  signed  by  a  person  who  is  clerk  Y.)  212;  State  v.  Dozier,  2  Spears  L.  (S. 

in  fact  is  valid  though  the  clerk  fails  to  Car  )  211. 

add  his  official  title  to  his  signature.  SoAdeiicy     of    Sealing.  —  A     venire 

State  V.  Cole,  9  Humph.  (Tenn.)  626.  should  be  sealed,  but  it  is  not  neces- 

Omisiion  of  Clerk's  Signature.  —  It  is  sary  that  the  impression  of  the  device 

proper  to  overrule  a  motion  to  quash  a  on  the  seal  should  be  manifest.     State 

venire  facias  because  of  the  omission  v.  M'Elmurray,  3  Strobh.  L.  (S.  Car.) 

of  the  clerk  to  fix  his  signature,  where  33.     See  also  State  v.  Clayton,  11  Rich, 

by  statute  the  omission  (Joes  not  ren-  L.  (S.  Car.)  587. 

der  the  writ  void,  but  merely  irregular  A  venire  having  above  the  clerk's 

and    amendable.     Hale    v.    State,    72  name  a  slip  of  paper  attached   by  a 

Miss.  140.  wafer  is  sufficiently  sealed.     State  v. 

Kecessity  for  Signature  to  Idit  for  By-  Thayer,  4  Strobh.  L.  (S.  Car.)  286. 

itanders.  —  Where,    by    statute  (Code  A  venire  should  not  be  quashed  be- 

Va.  1887,  §  4019),  the  court  may  direct  cause  of  an  immaterial  omission  in  the 

a  new  venire,  and  cause  to  be  sum-  name  of  the    court  appearing  on  the 

moned  from  the  bystanders,  or  from  a  seal.     Cordova  v.  State,  6  Tex.  App. 

list  to  be  furnished  by  it,  so  many  per-  207. 

sons  as  may  be  necessary  to  complete  8.  State    v,    Marshall,   36  Mo.  400; 

the  panel,  etc.,  if  the  jurors  are  sum-  Samuels  v.  State,  3  Mo.  68;  State  v, 

moned  from  the  bystanders  it  is  not  Bradford,   57   N.  H.    188;    Bennett  z/. 

necessary     that     the    list    should    be  State,  Mart.  &  Y.  (Tenn.)  133. 

signed.     Williams  v.  Com.,  85  Va.  607.  4.  A  special  venire  which    specifies 

1.  Keoossity  of    Teste. — A    writ     of  the  number  of  jurors  to  be  summoned 

venire  need  not  bear  teste  of  the  chief,  need  not  name  them.     State  v.  Stokely, 

first,  or  senior  justice.     State  v.  Brad-  16  Minn.  282. 

ford,  57  N.  H.  188.  In  Tennessee  a  judge  empowered  to 

Amendment  —  A  Venire  Tested  out  of  designate    jurors    may    designate    by 

Term  is  not  for  that  reason  void,  but  name   the  special  jurors  to  be  sum- 

the  mistake  being  merely  clerical,  the  moned.     Hannum  v.  State,  90  Tenn, 

venire  may  be  amended  by  altering  the  647;  CHngan  v.   East  Tennessee,  etc., 

teste  to  the  last  day  of  the  previous  R.  Co.,  2  Lea  (Tenn.)  726. 
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ment,*  though  the  possible  advantage  to  a  h'tigant  of  having  a 
larger  panel  may  be  claimed  by  him  when  a  change  in  the  law, 
increasing  the  number  to  be  returned,  has  taken  place  between 
the  time  of  the  selection  of  the  jury  and  the  time  of  the  trial.* 

Sedgnation  of  Knmber  by  Court.  —  Where  the  number  of  jurors  to  be 
summoned  is  not  definitely  prescribed  by  statute,  the  number  to 
be  brought  in  is  within  the  determination  of  the  court,  which 
may  designate  any  number  sufficient  for  the  purpose  for  which 
the  process  is  issued.' 

Failuro  of  Prooesi  to  Direet  Statutory  Vnmber.  —  Although  there  are 
exceptions  thereto,  it  may  be  stated  as  a  general  rule  that  the 
failure  of  the  process  to  direct  the  summoning  of  the  number  of 
jurors  prescribed  by  statute  will  invalidate  the  proceeding.** 

1.  Pamge  of  Statute  Sabfoquent  to  made,  then  that  a  prescribed  number 
Order.  —  In  Fifield  v.  Chick,  39  Iowa  of  jurors  shall  be  drawn,  it  was  held, 
651,  it  was  held  that  an  order  for  the  where  no  order  was  made  prior  to  the 
summoning  of  the  numbr  of  jurors  court,  that  there  was  no  error  in  draw, 
prescribed  by  statute  was  unaffected  ing  the  prescribed  number.  Kenny  v, 
by  a  sut>sequent  statute  prescribing  a  People,  31  N.  Y.  330. 

different  number.  Failure  to  Keep  Panel  Fall  by  Speeial 

Bepeal  of  Statute  After  Indietmeiit  bat  Venire.  —  Where,  by  statute,  the  court 

Before  Trial.  —  Where,  after  indictment  is  vested  with  a  discretion  as  to  the 

but  before  trial,  existing  statutes  which  number  of  persons  to  be  summoned  as 

prescribe,    among    other    things,    the  jurors,  an  objection  that  the  panel  was 

number  of    jurors  persons  defending  not  kept  full  by  special  venire  is  un* 

jointly  may  have  from  which  to  select  tenable.     Rounds  v.  State,  57  Wis.  49. 

a  trial  jury,  are  repealed,  except  as  to  Kight  toSeqnire  Partienlar  Knmber.  — 

prosecutions  pending,  the    provisions  It  is  not  the  right  of  the  defendant  to 

as  to    the    former   law    will    control,  require    that    any    particular  number 

State  V.  Phillips,  24  Mo.  475.  shall  be  ordered.     Blevins  v.  State,  68 

2.  If,  between  the  time  of  selecting  Ala.  94. 

the  panel  and  that  of  beginning  the  trial.  4.  If  the  venire  issues  foraless  num- 

the  law  be  changed  so  as  to  require  a  ber  of  jurors  than  the  law  directs,  it  is 

larger  panel  —  as  here,  twenty-four  in-  a  good    ground    of    challenge   to  the 

stead  of   eighteen  jurors  —  a  litigant  array.     Showers  v.  Com.,  120  Pa.  St. 

has  the    right   to  demand   the  larger  573. 

panel.     Ken non  z/.  Gilmer,  4  Mont.  433.  Capital  Case.  —  Wheie,   by  a  statute 

8.  By   the   North   Carolina  Code    (^  respecting  the  venire  in  a  capital  case, 

1738)  it  rests  in  the  discretion  of  the  it  is  necessary  that  the  writ  require  the 

trial  judge  to  order  a  special  venire  in  summoning  of  a  specified  number  of 

capital  cases,  and  likewise  to  determine  jurors,  the  failure  to  direct  the  sum- 

the  number  of  jurors  which  shall  com-  moning  of  the   prescribed  number  is 

prise  it.     State z^.  Brogden,  11 1  N.  Car.  error  which  may  betaken  advantage  of 

656.  in   the  appellate  court.      Spurgeon  v. 

Changing  Komber.  —  Section  1738  of  Com.,  86  Va.  652. 
the  N.  Car.  Code  vests  the  trial  judge  Provision  for  Less  Knmber  by  Bale  of 
with  the  discretion  to  amend  an  order  Conrt.  —  A  special  order  is  a"  rule  " 
made  by  him  for  a  special  venire,  so  as  within  a  statute  requiring  a  specified 
to  increase  or  decrease  the  number  of  number  of  jurors  in  certain  districts  ex- 
jurors  to  be  summoned.  State  v*  cept  when  by  appropriate  rule  the 
Brogden,  iir  N.  Car.  656.  judges  provide  that  a  less  number  may 

Bireeting  Statutory  Komber. — Under  a  be  drawn.     Barney  v.  State,  49  Neb. 

statute  making  it  the  duty  of  the  presid-  515. 

ing  judge  to  direct  by  order,  a  specified  Failure  of  Clerk  to  Comply  with  Writ 

time  before   holding  the  court,   what  for  Speeial  Venire.  —  Where  a  writ  for  a 

number  of  jurors  shall  be  drawn  for  special  venire  is  required  to  be  issued 

the  court,  but  that  if  no  such  order  is  in  accordance  with  the  order  authoriz- 

837  Volume  XII. 


/toeuxing  Attendaate  JUR  K  €f  Inron  at  Trial  Court, 

Discretion  of  Court  a*  %«  tfnmbor.  —  Where  the  power  of  the  court  is 
limited  in  directing  not  less  than  a  certain  number  nor  more 
than  a  certain  number  to  be  summoned,  the  court  is  vested  with 
a  discretion  to  designate  any  number  in  excess  of  the  minimum, 
but  not  exceeding  the  maximum,  which  will  answer  the  purpose 
of  the  administration  of  justice.* 

Birocting  Bettira  of  SzeonlTo  Hnmbor. —  While  it  does  not  seem 
seriously  objectionable  that  an  excessive  number  of  jurors  should 
be  directed  to  be  returned,  especially  where  no  prejudice  has 
resulted  from  the  failure  to  observe  the  requirements  of  the 
statute,*  yet  it  has  been  held  that  where  the  number  of  jurors 

ing  it,  it  has  no  validity  when  issued  Hubbard  v.  State,  72  Ala.  164;  Blevins 

by  the  clerk  for  a  number  of  persons  v.  State,  68  Ala.  92. 

considerably  less  than  designated  by  Venire  for  Maximum  —  OmiMion  of  One 

the  order.     Hunter  v.  State,  34  Tex.  Vame.  —  Where  a  special  venire  may 

Crim.  Rep.  599.  be  issued  for  not  less  than  a  certain 

Soffieieney  of  Seoord  to  Show  Bnmmoii-  number  or  not  more  than  another  cer- 
ing  of  Statutory  Humbor.  —  Where  it  ap-  tain  number,  the  fact  that  on  motion 
peared  by  the  record  that  *'  a  panel  of  for  a  venire  for  the  greater  number  a 
sixteen  jurors  summoned  by  the  sheriff  writ  for  one  less  than  that  number  is 
were  *  *  *  found  free  from  all  issued  will  invalidate  neither  the  writ 
legal  exceptions  and  qualified  to  nor  the  panel  summoned  under  it. 
serve,"  etc.,  '*  whereupon  the  prisoner  Hall  v.  State,  28  Tex.  App.  146. 
erased  from  the  panel  four  of  the  Exosm  of  Maximum. — Where,  by  stat 
jurors,  and  the  remaining  twelve  con-  ute,  it  is  required  that  a  special  venire 
stituted  the  jury,"  etc.,  '*  to  whom  shall  consist  of  not  less  than  a  certain 
there  was  no  objection,"  it  was  in-  number  nor  more  than  a  certain  other 
ferred  that  a  statute  providing  that  a  number,  it  is  error  to  direct  that  jurors 
panel  of  twenty-four  jurors  should  be  in  excess  of  the  maximum  number  be 
summoned,  and  that  the  directions  of  drawn  and  summoned.  Harrison  v. 
the  sutute  should  be  pursued  *'  until  a  State,  3  Tex.  App.  558. 
panel  of  sixteen  jurors,  free  from  ex-  Soffidenoy  of  Complianoe  with  Statute. 
ception,  be  completed,"  and  that*'  the  — An  order  to  summon  one  hundred 
accused  shall  have  a  peremptory  chaU  persons,  including  the  regular  jurors 
lenge  as  to  four  of  the  panel,  and  the  for  the  week,  etc.,  is  a  sufficient  corn- 
remaining  twelve  shall  constitute  the  pliance  with  a  statute  providing  that 
jury  for  the  trial  of  the  case,"  was  the  order  shall  command  the  sheriff  to 
duly  complied  with.  Lawrence  v,  summon  not  less  than  fifty  nor  more 
Com.,  30  Gratt.  (Va.)  845.  than  one  hundred  persons,  including 

Waiver  of  Statutory  Vumber  by  Falluro  those  summoned  on  the  regular  juries 

to  Olyect.  —  While  it  is  error  to  order  for  the  week,  or  term,  when  the  time 

the  summoning  of  a  less  number  of  does  not  exceed  one  week.     I^wis  v. 

persons  than  is  prescribed  by  statute,  State,  51  Ala.  i. 

yet  if  the  defendant  fails  to  object  on  S.  The     objection     that     the    court 

that  ground  he  will  be  regarded  as  hav-  ordered  too  many  additional  jurors  to 

ing  waived  the  right  to  the  statutory  be  drawn  and  summoned  to  supply  a 

number.     St^te  v.   Robertson,  71  Mo.  deficiency  in  the  panel  of  a  petit  jury 

446,  distinguishing  State  v,  McCarron,  is  unavailable  where  the  record  shows 

51  Mo.   28,  and  ating  State  v.  Waters,  affirmatively  that   it  was  done  at  the 

62  Mo.  196.  express  request  of  the  defendant,  if  he 

Laok  of  Pr^udioe.  —  An  irregularity  did  not  except  to  the  action  of  the  court 

in  ordering  a  less  number  of  persons  in  this  regard.     Allen  v.  State,  74  Ala. 

to  be  summoned   as  jurors   than   the  557. 

number  prescribed  by  statute  may  be  ladkofPrijudioo — Timely  Obfoetion. — 

disregarded  when  it  does  not  appear  An  objection  to  the  summoning  of  a 

that     the     accused     was    prejudiced,  number  of  jurors  which,  if  an  irregu- 

Evans  v.  State,  109  Ala.  11.  larity,  was  not  to  the  prejudice  of  the 

1.  Wilkins    v.    State,    ixa   Ala.   55;  defendant,  comes    too  late  after  ver. 
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who  may  serve  is  specifically  designated  by  statute,  there  is  no 
power  in  the  court  to  order  a  greater  number.^ 

(o)  D«si|^Uoa  of  Putioiilar  Clan  —  QnaUfloatioiui.  —  It  is  sometimes 
necessary  to  designate,  the  particular  class  of  persons  to  be  sum- 
moned,* but  unless  so  required  by  statute  it  is  not  necessary  that 
the  qualifications  of  the  persons  to  be  summoned  should  be 
specified  in  the  writ  of  venire  or  other  process  issued  to  procure 
their  attendance,*  nor  should  any  particular  class  of  persons  be 

diet.     Lyies  v.  Com.,  88  Va.  396;  Vaw-  was  made,   thus  leaving  off  such  as 

ter  V,  Com.,  87  Va.  245.  were  summoned  and  failed  to  attend, 

Yirgiuia Practice.  —  Where  the  statute  or  were  talesmen  summoned  to  supply 

provides  for  the  summoning  of  a  pre-  their  places.      Posey  v.  State.  73  Ala. 

scribed  number  of  persons  from  a  list  490;  Jackson  v.  State,  77  Ala.  18.    And 

to  be  furnished  by  the  judge,  the  num-  see  Nlorrison  v»  State,  84  Ala.  405. 

ber  of  names  which  may  be  placed  on  Under  a  statutory  provision  chat  on 

the  list  is  not  limited  to  the  prescribed  trial  of  indictments  for  capital  offenses 

number,  but  may  exceed  it.     Drier  v.  the  court  shall  make  an  order  for  a  cer- 

Com.,  89  Va.  529  [^ij/f'»^i#/j^iif^Vawter  tain    number  of  persons,  ''including 

V.  Com.,  87  Va.  245];  Sands  v.  Com.,  those  summoned  on  the  regular  juries 

21  Gratt.  (Va.)878;  Mitchell  v.  Com.,  33  for  the  week,'*  it  was  held  that  where 

Gratt.  (Va.)  850;   Snodgrass  v»  Com.,  the  order  setting  a  day  for  the  trial  and 

89  Va.  679.  the  trial  occurred  in  the  same  week, 

1.  People  V,  Lane,  55  Barb.  (N.  Y.)  only  those   jurors  summoned  for  the 

168.  week  who  were  in  attendance  should 

A  statute  providing  that  the  number  be  placed  on  the  venire.     Dick  v.  State, 

of  petit  jurors  actually  in  attendance  at  87  Ala.  61  [foUotidng  Floyd  v.  State,  55 

the  court,  at  any  one  time,  shall  not  Ala.  61,  which  was  followed  in  Shelton 

exceed  a  certain  numt>er  was  held,  in  v.  State,  73  Ala.  5];  Cotton  v.  State,  87 

State  V.  Clyburn,  16  S.  Car.  375,  to  fix  Ala.  75. 

the  number  as  a  maximum  and  not  as  Travene  Jnron  for  the  B^folar  Term, 

a  minimum.  — In  Turner  v.  State,  70  Ga.  765,  an 

f^edal  or  General   OYgeotion.  —  That  order  that  the  traverse  jurors  of  the 

the  names  of  more  persons  were  drawn  regular  term  attend  a  special  term  to 

than  required  by  the  statute  should  be  be  held  at  a  designated  time  was  con* 

made  the  ground  of  a  special  objection  sidered  to  apply  to  the  jurors  in  attend* 

to  the  organization  of  the  jury;  a  gen-  ance  when  the  order  was  made,  and 

eral  objection  of  that  nature  is  unavail-  not  to  regular  jurors  for  the  first  week 

able.    Jones  v.  State,  (Tex.  Crim.  App.  who  had  been  discharged. 

1896)  35  S.  W.  Rep.  975.  IMreotion  to  Prooare  Entire  Jury  of  Col- 

8.  "Begular  Jules  for  the  Week'' —  oredMen. — A  jury  composed  of  intelli- 

Alabama  Practice,  —  Where  a  statute  gent,  qualified  men  is  not  objection- 

requires  that  the  court  make  an  order  able  because  all  the  persons  summoned 

commanding  a  sheriff  to  summon  not  were  colored,  and  it  is  immaterial  that 

less  than  a  certain  number  of  jurors,  in   denying  a   motion    to    quash    the 

including  those  summoned  on  the  reg-  venire     on     this    ground     the    court 

ular  juries  for  the  week,  or  the  term,  assigned  as  a  reason  for  its  action  that 

when  the  term  does  not  exceed  one  the  prosecutrix  and  the  prisoner  were 

week,  **  those  summoned  on  the  regu-  both     colored     people.      Coleman    v, 

lar  juries  for  the  week  "  means  those  Com.,  84  Va.  i. 

persons    summoned    on    the    regular  8.  Sharp  v,  Hendrickson,  3  N.  J.  L. 

luries  for  the  week  in  which  the  trial  259;   Cox  v,  Haines,   3  N.  J.  L.  261; 

is  ordered    to  take    place,     Posey  v,  Comwell  v.  State,  Mart.  &  V.  (Tenn.) 

Sute,  73  Ala.  490.  149;  State  v.  Alderson,  10  Verg.  (Tenn.) 

Under  this  statute  it  was  held  the  523. 
proper  practice  to  put  on  the  list  Completioii  of  Speeial  Venire  by  Tales- 
ordered  to  be  summoned  only  the  men.  —  Unless  so  required  by  statute, 
names  of  such  of  the  drawn  and  sum-  the  judge,  in  drawing  talesmen  to  be 
naoned  jurors  lor  the  week  as  were  in  summoned  to  complete  a  special 
Attendance  on  the  court  when  the  order  venire,    is    not  obliged  to  direct  the 
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designated  or  pointed  out  to  the  exclusion  of  others  competent 
to  serve.* 

(d)  Furnishing  List  to  OAoer.  —  The  persons  to  be  summoned  are 
sometimes  required  to  be  indicated  to  the«summoning  officer  by 
furnishing  him  a  list  of  names.* 


sheriff  to  summon   qualified    persons        Error  of  form  In  a  venire  consisting 

only,  or  to  inform  him  as  to  the  quali*    of  substituting  the  words  "  good  and 

fications,  though    such  a  direction  is 

necessary    when    ordering    a    special 

venire.     In  capital  cases,   however,  it 

is  advisable  that  such  a  direction  should 

be  given.     Dill  v.  State,  i  Tex    App. 

279. 


lawful  men  **  for  ''  citizens  of  this 
state,  and  freeholders,*'  etc.,  which 
could  not  have  injuriously  affected  any 
right  or  interest,  will  not  furnish  any 
reason  for  reversing  the  judgment  be- 
low. Sharp  V,  Hendrickson,  3  N.  J. 
Saqnirement  to  Soxnmon  Qualified  L.  259. 
Jnron.  —  An  order  for  a  special  venire  An  objection  that  the  order  for  a 
directing  the  sheriff  to  summon  quali-  special  venire  directed  that  a  specified 
fied  jurors  as  far  as  possible  is  not  ob-  number  of  **  persons  "  be  summoned, 
jectionable.  State  v.  Cody,  119  N.  instead  of  requiring  the  summoning  of 
Car.  908.  a  designated   number  of  **  good  and 

Duty  of  Court  to  Ascertain  Qnaliflca-    lawful  men  of  the  county,"  is  imma- 
tions.  —  In  naming  the  jurors  the  court    terial   when 
is  not  bound  to  send  for  or  examine    summoning 
the  assessment  roll.     Trembly  «'.  Stale,     men,"   etc 
20  Kan.  117.  206. 

1.  Requirement  to  Select  Freeholders.  Resort  to  Grand  Jury  on  Kew  Trial  in 
—  In  Wash  v.  Com.,  16  Gratt.  (Va.)  Ciyil  Case.  —  In  C7^<?r^i<2,  and  under  the 
530.  it  was  held  that  a  writ  which  di-  Acts  of  1884-85,  p.  93,  whether,  on  a 
rected  the  officer  to  summon  freehold-  new  trial  in  a  civil  case,  the  jury  shall 
ers  who  owned  '*  property  *  *  *  be  taken  from  the  grand  jury  or  the 
of  the  value  of  one  hundred  dollars  at  traverse  juries,  or  partly  from  each,  is 
least "  ought  to  have  been  quashed  a  matter  of  discretion  with  the  presid- 
on  motion,  because  containing  a  quali-  ing  judge.  Powell  v,  Augusta,  etc., 
fication  which  the  law  did  not  require.     R.  Co.,  77  Ga.  192. 


the  writ  commands    the 

of    **  good    and    lawful 

White   V.   Sute,  16  Tex. 


Instruction  Not  to  Select  from  Pre- 
scribed Locality.  —  In  Gibbons  v.  Van 
Alstyne,  (Supreme  Ct.)  9  N.  Y.  Supp. 
156.   the  justice,   when  delivering  the 


2.  Vecessity  that  Court  Famish  List.  — 
A  second  writ  of  venire  issued  after 
the  commencement  of  the  term  which 
fails  to  show  that  the  list  of  names  ap- 


venire  to  the  constable,  told  the  latter  pended  thereto  was  furnished  by  the 
that  the  parlies  were  farmers  and  court,  as  provided  by  statute,  is  an  in- 
wanted  a  farmers*  jury,  thus  in  sub-  valid  writ.  Spurgeon  v.  Com.,  86  Va. 
stance  instructing  him  not  to  summon  652. 

any  jurors  from  the  village,  and  it  was  Compliance  with  Statutory  Requirement 

held    that  although   the  action  of  the  of  Lists. — A  statutory    direction   that 

justice  was  improper,  yet  as  it  did  not  the  judge  deliver  to  the  proper  officer  a 

appear  that  the  constable  had  been  in-  list  of  jurors  to  complete  the  panel  is 

fluenced  by  the  instruction  in  selecting  complied  with  by  a  written  order  di- 

the  jury,  and  that  he  would  be  pre-  recting  the  marshal  to  summon  a  desig- 


sumed  to  have  done  his  duty,  there  was 
no  reversible  error  Gibbons  v.  Van 
Alstyne,  (Supreme  Ct.)  9  N.  Y.  Supp. 
156,  citino  People  v.  Kelly,  31  Hun  (N. 
Y)225,  and  Mandeville  v.  Reynolds. 
68  N.  Y.  528. 

A  Command  to  Summon  "Good  and 
Lawful  Ken**  is  a  requisition  to  sum- 
mon citizens  of  the  county,  and  is  suffi-    Strobh.  L.  (S.  Car.)  33. 


nated    number    of    jurors.      State    v. 
Sansone,  it6  Mo.  i. 

Embodying  lists  in  Venire.  —  It  is  not 
necessary  that  the  names  of  the  jurors 
be  embodied  in  the  writ  of  venire 
facias;  it  is  sufficient  if  they  be 
arranged  in  lists  below  the  signature 
of  the  cleric.     State  v.  M'Elmurray,  3 


cient  without  specifying  the  particular 
qualifications  necessary  to  constitute 
them  "  good  and  lawful  "  jurors.  State 
V,  Alderson,  10  Yei g.  (Tenn.)  523. 


Record  to  Show  Summoning  from  Proper 
List.  —  The  record  of  a  writ  command- 
the  sheriff  to  summon  from  a  list 


ing 
attached,  and 
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(9)  Residence  of  Proposed  Jurors.  —  Where  the  residence  of  the 
persons  summoned  is  required  to  be  set  out  in  the  venire,  it 
should  be  stated  with  as  much  particularity  as  the  circumstances 
of  the  case  will  permit  and  at  least  sufficiently  to  identify  the 
persons  intended.^ 

(10)  Occupation.  —  For  the  purpose,  among  others,  of  distin- 
guishing veniremen  from  others  of  the  same  name,  it  is  sometimes 
necessary  that  the  business  or  occupation  of  the  persons  sum- 
moned should  be  indicated  on  the  return,  and  when  this  is 
required  there  should  be  such  a  designation  as  will  sufficiently 
identify  the  persons  intended.* 

(11)  Designation  of  Locality  Whence  Persons  Are  to  Be  Taken  — 
(a)  GeneraUy. — Formerly  the  venire  facias  did  not  direct  the  jurors 
to  be  summoned  from  the  body  of  the  county,  but  from  the 
immediate  neighborhood  where  the  occurrences  took  place  out  of 
which  the  controversy  arose,  or  where  the  offense  charged  was 

and  the  judge's  list  of  said  jurors,"  name  of  the  city  or  town,  and  In  the 

followed  by  the  list  referred  to,  signed  case  of  a  precinct  or  beat,  to  write  out 

W.  S.  G.,  and  indorsed  "  Executed  by  the  word  **beat''  and  indicate  it  by  a 

summoning    the     within-named    par-  numeral,  but  where  figures  appear  after 

ties,"  the  indorsement  being  signed  by  the  juror's   names,  running  consecu- 

the  sheriff,  sufficiently  shows  that  the  tively.  and  the  court,  after  inspection, 

jurors  were  summoned  from  a  list  fur-  decides  that  the  numbers  of  the  pre- 

nished    and   signed   by  W.   S.   G.    as  cincts  in  which  the  jurors  live  are  suffi- 

judge.     Coleman  v.  Com.,  84  Va   i.  ciently  indicated,  if  the  interpretation 

Using  Kamea  in  Quashed  Venire  in  Xak-  seems  a  fair  one  the  appellate  court 

ing Hew  Lists.  —  In  Waller  v.  Com.,  84  will    decline    to    interfere.     Jones    v, 

Va.  492,  a  judge  who  deemed  it  im-  State,  T04  Ala.  30. 
proper  that  he  should  preside  at  the       8.  Immaterial  Misstatement.  —  Where 

trial,  because  of  his  connection  with  a  juror  is  accurately  identified  in  the 

the  case,  issued  an  order  to  summon  a  panel  by  a  statement  of  his  name  and 

jury  from  a  list  furnished  by  him,  and  residence,  a  mere  misstatement  as  to 

the  judge  who  tried  the  cause  quashed  his  occupation  which  is  not  misleading 

the  venire,  ordered  the  issuance  of  an-  is  immaterial.      Quigley  v.  Com.,  84 

other,  and  furnished  another  list  con-  Pa.  St.  18. 

sisting  of  the  same  persons  as  those        Snffloiency  of  Identification.  —  In  Com. 

named  in  the  first  list.     There  was  held  v,  Valsalka,  181  Pa.  St.  17,  the  occupa- 

tobe  no  impropriety  in  using  the  same  tion  of  a  juror  present,  up  to  within 

names  for  the  second  list.  two  months  of  the  time  of  filling  the 

When  Venire  Is  Directed  to  Another  jury  wheel,  was  the  same  as  that  of  a 

County.  —  When  a  venire  is  directed  to  juror  selected,  and  it  was  held  that  the 

another  jurisdiction  because  of  inability  fact  that  the  juror  thereafter  continued 

to  procure  a  jury  within  the  corpora-  in  connection   with  the  same   line  of 

tion  wherein  the  cause  is  pending,  in  business  sufficiently  indicated  that  he 

the  absence  of  any  statutory  require-  was  the  person  intended,  rather  than 

ment  to  that  effect  it  is  unnecessary  to  another    of     the    same     name     who, 

furnish  a  list  of  the  persons  to  be  sum-  although  formerly  in  the  same  busi- 

moned.     Clark  v.  Com.,  90  Va.  360.  ness,  for  two  or  three  years  prior  to  the 

1.  When  the  statement  of  the  resi-  time  in  question  had  been  engaged  in 

dence  of  the  veniremen  is  such  that  no  an  entirely  dissimilar  business, 
reasonable  person  can   be   misled,  the        The  Addition  of  Such  a  Term  as  "  Kill 

venire  will  not  be  quashed.     Jones  t/.  Boss"  to  a  juror's  name  will  be  pre- 

State,  104  Ala.  30.  sumed  10  designate  his  occupation  as 

If  a  statute  requires  the  residence  of  known  and  understood  in  the  locality 

the  jurors  to  be  set  out  in  the  venire,  in  which  he  resides.    Clark  v.  Com., 

the  better  practice  is  to  write  out  the  29  Pa.  St.  129. 
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alleged  to  have  been  committed,  and  from  among  those  who  best 
knew  the  truth  of  the  matter.*  The  reasons,  however,  for  procur. 
ing  a  jury  from  the  vicinity  having  ceased  to  apply,  thereafter,  and 
by  what  has  now  become  the  general  practice,  the  venire  was  exe- 
cuted by  summoning  jurors  from  the  county  at  large,  or,  as  it  is 

termed,  the  body  of  the  county.*  Consequently,  unless  provision 

1.  See  supra, \l.  Selection  and  Draw-  "The  Common  Law  Was  Particularly 
ing;  Stephen  on  Pleading  153.  Oarefal  in  securing  to  individuals  a  trial 

In  order  to  know  into  what  county  by  the  jury  of  the   neighborhood,  or 

the  venire  facias  for  summoning  a  jury  visne,  and  hence  it  required  that  the 

should  issue,  and  to  enable  the  sheriif  jury,  or  at  least  a  part  of  them,  should 

to  execute  the   writ,  it  was  necessary  be  of  the  hundred  in  which  the  cause  of 

that  the  issue  and  therefore  the  plead-  action  or  offense  occurred,  and  if  they 

ings  out  of  which  it  arose  should  show  were  not  it  was  a  cause  of  challenge, 

particularly  what  that  place  or  neigh-  The  rule  proceeded  from  the   reason 

borhood   was.     Stephen    on    Pleading  that  the  inhabitants  of  the  neighbor- 

268.    See  article  Venue.  hood  were  more  intimately  acquainted 

"  Yioinage  "     as     Qyno&ymons     with  with  the  merits  of  the  cause  of  contro- 

"  County."  — The  vicinage  from  which  versy,  and  therefore  better  prepared  to 

the  jurors  are  to  be  summoned  means  decide.     This  was  found  in  some  cases 

the  county.    Conver's  Appeal,  18  Mich,  to  be  productive  of  mischief  and  delay, 

459.  because  at  times  a  sufficient  number  of 

What    Constitutes    Besidence    within  hundreders  could  not  be  obtained,  and 

Vicinity.  —  Persons    residing    without  because  jurors  permitted  their  preju- 

the   limits  of  a  town,  but  within  the  dices  to  have  an  influence  in  the  forma- 

vicinity,  may  be  summoned  in  a  pro-  tion    of    their    verdict.      The    courts, 

ceeding  before  a  town  council  which  therefore,  relaxed  the  rule,  and  it  was 

has  like  powers  to  tr^  and  punish  the  ultimately  changed  in  civil  cases  by 

violation  of  town  ordinances  with  trial  the   4  and  5  Anne,  chapter  16,  which 

justices  who  may  try  cases  before  them  authorized  the  taking  the  jury  from  the 

bv  juries  organized  from  the  vicinity,  county.     *    *     *      The  statute   roen- 

McCormick  v.  Calhoun,  32  S.  Car.  291.  tioned  did  not  extend  to  criminal  cases, 

In  Bhode  Island  trials  are  not  confined  and  afterwards  another  was  passed,  in 

to  the  vicinage  except  in  actions  relat-  the  reign  of  George  II.,  which  included 

ing  to  real  estate  or  in  criminal  prose-  prosecutions  on  penal  statutes,  leaving 

cutions.    Taylor  v.  Gardiner,  11  R.  I.  prosecutions  for  crimes  still  unaltered, 

IS2.  But  the  practice  in  criminal  prosecu- 

2.  When  the  Jury  Began  to  Be  Bum-  tions  also  changed,  and  the  direction  in 
moned  No  Longer  as  Witnesses,  but  as  the  venire  was  looked  upon  as  mere 
judges,  and  instead  of  being  cognizant  form,  and  the  jury  were  selected  from 
of^the  fact  on  their  own  knowledge  re-  the  body  of  the  county,  without  the 
ceived  the  fact  from  the  testimony  of  least  regard  to  the  visne  of  the  indicl- 
others  judicially  examined  before  ment."  Shaffer  v.  State,  i  How. 
them,  the  reason  for  summoning  them  (Miss.)  238. 

from  the  immediate  neighborhood  Sufficienoy  of  Bireotion  to  Summon 
ceased  to  apply,  and  it  was  considered  "from  the  County.''  — A  venire  is  not 
as  sufficient  if,  by  way  of  partial  con-  objectionable  because  it  directs  the 
formity  wiih  the  original  principle,  a  sheriff  to  summon  a  jury  **  from 
certain  number  of  the  jury  came  from  the  county  "  instead  of  a  jury  **  of  the 
the  same  hundred  in  which  the  place  county,"  since  the  phrase  '*  from  the 
laid  for  venue  was  situated,  though  county  '*  is  not  susceptible  of  a  con* 
their  companions  should  be  of  the  struction  which  would  authorize  a  sum- 
county  only,  and  neither  of  the  venue  moning  from  persons  outside  the 
nor  even  of  the  hundred.  This  change  county.  Woodsides  v.  State,  2  How. 
in  the  manner  of  executing  the  venire  (Miss.)  655. 

did  not,  however,  occasion  any  altera-  Summoning  Jurors   Previously  Brawn 

tion  in  its  form,  which  still  directed  the  from  Particular  Locality.  —  In  Smith  v. 

sheriff,  as  in  former  times,  to  summon  State,  4  Neb.  277,  the  sheriff,  in  pursu- 

the   whole    jury  from    the    particular  ance  of  a  proper  direction  to  summon 

venue.    Stephen  on  Pleading  271.  the   jurors   from    the    **  body  of    the 
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is  made  by  statute  for  summoning  from  some  particular  part  of  the 
county  or  territory  over  which  the  court  exercises  its  jurisdiction, 
there  is  no  power  to  direct  that  jurors  be  so  procured.* 

(b)  LoeaUty  Other  than  Vicinity.  —  Where,  because  of  the  influence 
of  a  party  to  a  cause,  or  the  existence  of  bias  or  prejudice,  or  for 
any  other  reason,  the  court  is  unable  to  procure  a  sufficient  num- 
ber of  qualified  jurors  from  the  county  or  locality  of  its  jurisdic- 
tion, in  some  states  statutory  authority  exists  to  procure  jurors 
from  another  county  or  locality,  as  a  substitute  for  a  change  of 
venue,*  and  where  the  jury  is  required  to  be  procured  from  per- 
sons residing  remote  from  the  place  where  the  offense  is  charged 
to  have  been  committed,  the  venire  should  contain  that  specific 
'  requirement.' 

county,"    summoned   almost  one-half  wherein  the  alleged  crime  was  com  mi  t- 

from  members  of  a  special  panel  which  ted  because  of  the  existence  therein  of 

had  previously  been  taken  from  a  par-  great  prejudice   against  the  accused, 

ticular  part  of  the  county  and  for  that  and  requested  that  the  sheriff  be  di- 

reason  had  been  quashed,  and  it  was  rected  to  summon  without  the  city  lim- 

held  that  the  last  panel  having  been  its,  which  the  court  refused  to  require, 

properly  summoned,  it  was  immaterial  There  was  held  to  be  no  error  in  over- 

that  the  twelve  trial  jurors  selected  had  ruling  the  motion, 

been  of  the  quashed  panel.  A  challenge  to  the  array  should  be 

Josticet'  Courts.  —  In  Michigan  a  jus-  sustained  when  it  appears  that  the  jury 

tice,   by  his  constables,  may  summon  was  not  summoned  from  the  body  of 

juries  from  the  county  at  large.    Faulks  the  county,  as  required  by  statute,  but 

V.  People,  39  Mich.  200.  from  a    particular  locality  where  the 

flhii&cieiioy  of  Venire  fbr   Jnron  firom  subject-matter  of  the  proceeding  had 

Coonty  at  Large.  —  An  order  directing  been  discussed  freely  and  with  some 

the   summoning   of   additional   jurors  apparent  bias.      Houghton   v,   Huron 

from  the  county  at  large  is  a  substantial  Copper  Min.  Co.,  57  Mich.  547. 

compliance  with  a  statute  providing  for  Biscrixnination  Agalntt  Particular  Lo- 

the  ordering  of  such  jurors  from  the  caUty. — There  is  an  abuse  of  authority 

bystanders  or  from  the  county  at  large,  in  ordering  a  special  jury  under  the 

though     the    venire    fails    to    specify  Tennessee    Code,    §    4805,     when    the 

whence  such  jurors  are  to  be  taken,  court  directs  the  selection  by  discrim* 

People  V,  Mallon,  3  Lans.  (N.  Y.)  224.  inating  against  a  particular  municipal- 

SuAciency  ot  Direction  for  Jnry  firom  ity  in  which  there  are  persons  equally 

County  at  Liairge.  —  An  informality  con-  competent  with  those  within  the  locality 

sisting  in  directing  that  jurors  to  be  in    which    the    selection    is    ordered, 

summoned  **  be  drawn  by  the  clerk  in  Jackson  v.  Pool,  gi  Tenn.  451. 

the  usual  way,"  instead  of  directing  Locality  of  AUeged  Murder.  —  It  is  re- 

that     they    be    summoned    from    the  versible  error  to  command  the  sheriff 

county  at  large,  is  not  such  an  irregu-  in  a  special  venire  to  summon  a  jury 

larity  as  should  be  allowed,  after  a  trial  *'  residing  as  near  as  may  be  to  the  place 

on  the  merits,  an  objection  not  being  where   the   murder  was    committed." 

made  until  after  verdict,  to  affect  the  Shaffer  v.  State,  i  How.  (Miss.)  238. 

validity  of  the  proceedings.     People  v,  2.  Bell  v.  Van  Riper,  3  N.  J.  L.  103; 

Cummings,  3  Park.  Cr.   Rep.  (N.   Y.  Roberts  v.  Com.,  94  Ky.  499;  Brafford 

Supreme  Ct.)  343.  v.  Com.,  (Ky.  i8gi)  16  S.  W.  Rep.  710; 

Objection  to  Improper  Direction.  —  Ob-  Massie  v,  (Jom.,  (Ky.  1896)  36  S.  W. 

jection  that  a  venire  was  not  directed  Rep.  550;  Purylar  v.  Com.,  83  Va.  51; 

generally   to  the   whole    body  of   the  Cahoon  v.  Com.,  21  Gratt.  (Va.)  822; 

county  comes  too  late  after   verdict.  Sands  v.   Com.,   2z  Gratt.   (Va.)  871; 

Brown  v.  State,  12  Ark.  623.  Wormeley  i/.  Com.,  10  Gratt.  (Va.)  658; 

1.  In  Grissom  v.  State,  4  Tex.  App.  Craft    v.   Com.,    24  Gratt.   (Va.)  602; 

374,  after  the  exhaustion  of  the  original  Waller  v.  Com.,  84  Va.  492;  Lawrence 

venire,  the  defendant  moved  to  quash  v.  Com.,  81  Va.  486. 

a  special  venire  drawn  from  the  city  8.  Sufftdenoy   of   Venire.  —  A    venire 
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(12)  When  Returnable,  —  At  common  law  the  venire  might  be 
made  returnable  the  same  day  on  which  it  issued,  or  any  day 
during  the  term,  and  it  may  be  generally  stated  that  the  time 
when  process  may  be  made  returnable  will  not  usually  be  deemed 
important,  with  certain  exceptions  hereinafter  referred  to,  if  the 
time  designated  for  the  return  is  sufficient  for  the  transaction  of 
the  business  of  the  court.* 

2.  The  Officer  —  a.  Generally.  —  At  common  law  the  sheriff, 
in  executing  the  venire,  not  only  selected  the  jury  but  likewise 
summoned  them,  and  though  his  authority  to  make  the  selection 

directing  jurors  in  a   capital  case    to  summoning  jurors  when  for  any  cause 

be  summoned  remote  from  the   place  they  shall  not  have  been  drawn  or  when 

*  where  the  felony  was  committed  **  is  a  sufficient  number  shall  have  failed  to 

not  such  a  variance  from  a  statutory  appear,  if  the  court  has  adjourned  the 

requirement  that  they  shall   be  sum-  attendance  of  the  jurors   may  be  re- 

moned  **  remote  from  the  place  where  quired  on  the  adjourned  day.     People 

the  offense  is  charged  to  have  b'^en  com-  v.  Jones,  24  Mich.  215. 

milted"  as  will  necessitate  a  reversal  Bnmmoning  Jury  for  Probate  Term. — 

for  I  hat  reason      Poindexter  z^.  Com.,  A  district  judge  has  no  power  to  sum- 

33  Gratt.  (Va.)  766.  mon  a  jury  at  the  time  fi.xed  by  law  to 

*'Bemote"    Defined. — "  Remote,"    in  hold  the  regular  probate  term  of  the 

such  a  statute,   is  a  relative  term,  and  court.     State   v.  Doyall,    13  La.  Ann. 

should    be    considered   in    connection  418. 

with  the  density  or  sparsity  of  popula-  Special  Veoiro  Betnmable  atSocceeding 

tion  in  the  particular  locality  where  the  Term.  —  In  Roberts  v.  State    30  Tex. 

cause    is    10    be    tried,     Lawrence  t/.  App.  291,  it  appealed  that,  by  statute. 

Com.,  Si  Va.  484;  and,  in  the  sense  of  at  any  time  after  the  finding  of  an  in- 

the    law,    all   parts  of  the    adjoining  dictment,   the  prosecuting  officer  was 

county,  outside  of  the  limits  of  a  cor-  empowered  to  obtain  an   order  for  a 

poration,   are   remote   from   the   place  special  venire,  that  after  the  finding  of 

where  the  offense  is  alleged  to  be  com-  an  indictment  the  cause  was  continued 

mitted  if  it  is  alleged  to  be  committed  to  the  next  term,  the  court  adjourned, 

within  the  limits  of   the  corporation,  and  the  succeeding  term  of  the  court 

Craft  V,  Com.   24  Gratt.  (Va.)  602.  convened  on    April    4;    that    on    the 

The  Failure  to  Comply  with  a  Statutory  preceding   March  31  an  order  for  the 

Seqtdremeut  that  the  venire  shall  com-  writ  issued   returnable  on  April  9,  and 

mand  the  summoning  of  persons  *'  re-  the  cause  vvas  set   for  trial   on   April 

siding  remote  from  the  place  where  the  13.     There  was  held  to  be  no  reversible 

offense  is  charged  to  have  oeen  com-  error,  either  because  the  court  made 

mitted  "  is  fatal.    Whitehead  v.  Com.,  the  special  venire  returnable  to  a  suc- 

19  Gratt  (Va.)  t^o,  ceeding  term  of  the  court  or  because 

1.  See  infra^  VIH.  Service   of  Jury  the  court   was   without  jurisdiction  to 

List  or  Panel.  make  such  an  order. 

In  England  the  judges  of  assize  sit-  Clerical  Miiprision. —An  objection  that 

tin:^  as  a  court  of  oyer  and  terminer,  or  the  order  commanded  the  appearance 

as  a  court    of  general    jail   delivery,  of  jurors  at  the  next  term,  etc.,  and  that 

could  issue  a  venire  and  maice  it  return-  the    jurors    appeared    and    were     im- 

able  the  same  day  or  any  day  during  paneled  at  the  same  term  within  which 

lbs  term,     i  Chit.  Crim.  Law,  508,  513;  the  order  was  issued,  is  frivolous  where 

4  Hawk.   PI.  Cr.  376;  3  Bac.  Abr.  736;  it  appears  that  the  part  of  the  order  di- 

Cro.   Car.    315.      And   see    Shaffer    v,  recting  the  appearance  '*  at  the  next 

Slate,  r  How.  (Miss.)  238.  term  "  was  a  mere  clerical  misprision. 

At  Term  Venire  Bean  Teste.  —  A  venire  and  that  the  exact  date  when  the  jurors 

maybe  made  returnable  at  the  term  were  to  appear  was  set  out  in  the  order, 

which   it   bears   teste.      Woodsides  v.  and   was   also  definitely   fixed   in  the 

State,  2  How.  (Miss.)  655.  order  of  summons  issued  by  the  clerk 

On  Adjourned  Day.  —  Under  the  Comp.  to  the  sheriff.      Peters  v.   State,    100 

Laws  of  Michigan^  %  4374,  providing  for  Ala.  10. 
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has  been  curtailed  in  great  measure,  yet  the  duty  of  summoning 
and  procuring  the  attendance  of  jurors  now  generally  devolves 
on  him  as  an  officer  of  the  court,  through  whom  it  executes  its 
writs  and  process,  and  who  may  himself  act  by  his  deputies,'  or 
through  persons  specially  deputed  to  perform  the  duties  so 
imposed.*  In  some  jurisdictions,  however,  this  duty  is  performed 
by  various  other  officers  designated  by  statute,*  as  in  justices* 
courts  and  courts  of  inferior  jurisdiction  when  the  process  is 
executed  by  constables  and  like  officers,**  and  it  has  been  held 

ft 

1.  Slate  V,  Arthur,  39  Iowa 631 :  State  Special  Constables.  —  The  duty  of  sum- 

V.  Gay,  25  La.  Ann.  472;  People  v.  Mc-  moning  jurors  which  devolves  by  law 

Geery,  6  Park.  Cr.  Rep.  (N.  Y.  Supreme  upon  the  sheriff  may  be  performed  by 

Ct.)  653.  special  constables  appointed  by  him  to 

Temporary  Disability    of  -Sheriff.  —  A  assist  him  during  the  term  of  the  court, 

statutory  provision    authorizing  a  di-  State  v,  Arthur,  39  Iowa  631. 

rection  to  the  sheriff  or  other  attending  The  Sheriff  Hay  Depute  a  Hinor  to  Exe- 

officer,  in  case  of  his  absence  or  in-  eute  the  Venire.  —  State  v.  Toland,  36 

ability  to  serve,  to  impanel  a  jury,  etc.,  S.  Car.  515. 

does  not  confer  authority  on  the  court  to  Evideiice  of  Deputation.  —  Deputation 

direct  the  coroner  to  impanel  a  jury  of  persons  to  serve  the  venire  need  not 

when  the  sheriff  is  temporarily  disabled  be  indorsed  on  the  venire  nor  attached 

from   sickness,    where   the   latter    has  thereto.     State  v.  Toland,   36  S.  Car. 

deputies  or  constables  summoned  by  515. 

him  to  attend  the  court  as  bailiffs  and  Failure  to  Have  Possession  of  Writ  or 

who  are    competent  to  act.     State   v.  Appointment  as  Deputy.  —  The  fact  that 

Monk,  3  Ala.  415.  a    person    presuming    to    act   for  the 

Seryice  by  Deputy  When  Sheriff  Is  Dis-  sheriff  did  not  have  the  writ  in  his  pos- 

qualified.  —  A  statute  providing  that  in  session  nor  any  written  appointment  as 

an    action  in  which  the  sheriff  is  dis-  a  deputy  is  not  a  ground  for  quashing 

qualified  to  act  officially  in  the  service  the  return.     Gillum  v.  State,  62  Miss. 

of  process  the  coroner  shall  act  will  not  547. 

authorize  a  deputy  sheriff  to  impanel  a  SuAciency  of  Consent  to  Execution  of 

jury  in  an  action  in  which  the  sheriff  is  Writ  by  Deputy.  —  Where,  during  recess 

a   party.     Gollobitsch  v.   Rainbow,  84  of  the  court,  the  sergeant  appointed  a 

Iowa  567.  deputy  without    the  judge's  consent. 

Sendee  by  Deputy  —  Improper  Setting  and  the  deputy  took  oath  of  office  before 

Aside    of    Sheriff. — When    the    record  the  judge,  in  writing,  signed  by  the 

shows  that  a  jury  was  summoned  by  a  deputy   and  certified  in  writing  by  the 

deputy  sheriff,  it  is  immaterial  that  the  judge,  there  was  held  to  be  such  a  suffi- 

court.  without  authority,  dismissed  the  cient  consent  in  writing  by  the  judge 

sheriff  from  the  duty  of   summoning  as  authorized  the  deputy  to  execute  a 

tales  jurors,  the  act  of  the  deputy  being  writ  of  venire    facias  directed  to  the 

deemed  that   of  his  principal.     Kelly  sergeant.      Craft  v.   Com.,   24    Gratt. 

V,  State,  3  Smed.  &  M.  (Miss.)  518.  (Va.)  602. 

Do  Facto    Deputy.  —  It    is    sufficient  8.  Under  the  New  York  Act  of  1858, 

that  ihe  jurors  were  summoned  by  a  relative  to  jurors  in  Kings  County,  the 

deputy  sheriff  de  facto ^  whose  appoint-  jurors  were  required  to  be  summoned 

ment  had  not  been  formally  approved  by    a    commissioner  and   not   by   the 

and  from  whom  an  oaih  had  not  been  ex-  sheriff.     Kenny   v.    People,    31    N.  Y. 

acted.     Slate  v.  McGraw.  35  S.  Car.  283.  330. 

2.  Summoning  by  Bailiffs.  —  In  view  In  Smith  v.  Com.,  6  Gratt.  (Va.)  696, 
of  a  statute  that  jurors  shall  be  sum-  the  prisoner  was  examined  in  the 
moned  by  the  sheriff  or  his  deputy,  if  Hustings  Court  of  a  city,  and  sent  on 
the  panel  is  summoned  in  part  by  by  that  court  to  the  Circuit  Superior 
bailiffs  under  the  authority  of  the  Court  for  the  county  and  the  city,  and 
sheriff,  they  will  be  deemed  his  depu-  it  was  held  that  the  venire  was  prop- 
ties.  Conner  z/.  State,  25  Ga.  515.  See  .erly  executed  by  the  sergeant  of  the 
also  Westmoreland  v.  State,  45  Ga.  city. 
325,  McGuffie  V,  State,  17  Ga.  497.  4.  Louw  v,  Davis,  13  Johns.  (N.  Y.) 
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that  the  fact  that  jurors  were  summoned  by  the  wrong  officer 
would  not  necessarily  vitiate  a  judgment  rendered  where  no 
prejudice  resulted.* 

b.  Qualifications.  — The  sheriff  or  other  summoning  officer 
may  be  disqualified  by  interest,  bias,  partiality,  or  prejudice  which 
may  or  in  fact  does  unfit  him  for  the  proper  performance  of  his 
duties,  especially  when  he  is  likewise  intrusted  with  a  discretion  in 
selecting  the  persons  to  be  brought  in  under  the  venire,*  or  he 

227;  Rice  V,  Buchanan,  41  Barb.  (N.  Ct.)262;  Vanauken  v.  Beemer,  4  N.J. 

Y.)  147.  L.  416. 

In  Louw  V.  Davis,  13  Johns.  (N.  Y.)  flhtfUT  M  WitneM.  •— A  sheriff  who  is 

227,   it  is  intimated  that   though  the  likewise  the  prosecuting  witness  is  dis- 

venire  from  a  justice's  court  is  directed  qualified  to  summon  the  jurors.    State 

to  any  constable  of  the  county,  yet  if  it  v.  Powers,  136  Mo.  194. 

is  executed  by  the  proper  constable  the  The  mere  circumstance  that  a  sheriff 

defect  is  merely  In  form,  and  would  was  liable  to  be  called  as  a  witness,  and 

not  require  the  reversal  of  the  judg-  had  knowledge  of  facts  which  would 

ment.  make  against  the  accused  if  he  should 

1.  That  7uron  Wen  Sominoiied  by  th«  be  so  called  and  should  testify  to  such 

Wrong  Officer,  t.  ^.,  by  the  sheriff  in-  facts,  will  not  disqualify  him  from  serv- 

stead  of  by  an  officer  of  the  metropolis  ing    a  special   venire.       Sullivan    tr. 

tan  police,  is  not  a  ground  of  reversal.  State,  75  Wis.  630. 

People  V,  Williams,  24  Mich.  156.  Proiieeiitlng  WitneM  Father  of  BheriiL 

For  the  court  to  order  a  United  States  — In  Hanna  v.  People,  86  111.  243,  the 

marshal  .0  summon  a  talesman  from  the  father   of   the  acting  sheriff  was  the 

bystanders  when  the  sheriff  is  present  prosecuting  witness,  and  it  was  held  to 

in  the  court  room,  and  is  not  disquali-  be  error  to  refuse  to  appoint  a  special 

fied,  is  an  unwarranted  departure  from  bailiff  to  serve  the  special  venire,  on  a 

the  practice,  but  if  no  objection  is  In-  motion  made  for  that  action,  when  by 

terpnsed,  and  the  talesman  thus  sum-  statute  it  was  provided  that  on  objec- 

moned  is  not  unfitted,  it  is  error  with-  tion  being  made  by  either  party  to  the 

out  prejudice.    Meeker  v,  Gardella,  i  sheriff  acting  the  court  shall  appoint  a 

Wash.  139.  special  bailiff    to  summon  such   per- 

Snmmoning  by  Sheriff  After  Designation  sons. 

of  Coroner.  —  It  is  not  a  ground  of  chal-  Sheriff  Part  Owner  of  Stolen  Property. 

lenge  to  the  array  that  a  jury  was  sum-  —  It  is  not  a  good  ground  of  challenge 

moned   by   the.  sheriff  after  an  order  to    the    array    that    the    sheriff    who 

directing  the  coroner  to  act  when  at  the  assisted  in  selecting  and  drawing  a 

time  of  hearing  the  challenge  the  ob-  venire  was  owner  of  some  of  the  prop- 

jeciing  party  expressly  stated  that  the  erty   the  accused   was    charged    with 

jurors  included  in  the  panel  were  not  stealing.     Prince  v.  State,  3  Stew.  & 

prejudiced  or  illegally  drawn  or  sum-  P,  (Ala.)  253. 

moned,    except     in    the    one    respect  Affiant  in  Affidavit  Before  Committing 

stated,  and  there  was  no  suggestion  at  Xagistrate.  —  A  sheriff  is  not  disquali- 

all  as  to  prejudice  or  bias  on  the  part  fied  from  summoning  talesmen  because 

of  any  of  the  jury.     Boykin  v.  People,  he  made  the  affidavit  on  which  the  pris- 

22  Colo.  496.  oner  was  held  by  the  committing  mag- 

Erroneoos    Designation    of  Coroner.  —  isirate    and    changed    the    charge    of 

Error  of  the  court  in  improperly  direct-  assault  with   intent  to  murder  to  the 

ing  service  of  a  special  venire  by  a  charge  of  murder,  the  person  assaulted 

coroner    because    of    the  bias  of  the  havingsubsequentlydiedof  the  wound 

sheriff  cannot  be  urged  as  a  challenge  Mabry  v.  State.  50  Ark.  492 

to  the  panel  or  ground  of  objection  to  Aioertainment  of  Bias  by  Court.  — On 

the  venire  when  no  contention  is  made  the  challenge  to  a  panel  summoned  on 

that  the  coroner  was  partial  or  biased,  a  special  venire  upon  the  ground  that 

People  V.  Welch,  49  Cal.  174.  the  officer  who  summoned  the  jurors 

S.  See  State  t/.  Cameron,  2  Pin.  (Wis.)  was  disqualified   for    bias  under   the 

490,  2    Chand.  (Wis.)  172;    People  v,  statute,  he  mav  be  asked  by  the  court: 

Tweed,  50  How.  Pr.  (N.  Y.  Supreme  '*  If  you  were  impaneled  and  sworn  as 
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may  be  disqualified  by  relationship  to  one  of  the  parties,*  or  to  a 
person  with  whose  death  a  defendant  who  is  to  be  tried  by  the 
jury  to  be  obtained  stands  charged.' 

c.  Substitute  for  Disqualified  Officer  —  (i)  Coroner. 

—  At  the  common   law,   the  substantial   features  of  which  as 

to  the  subject  under  present  consideration  have  been  gener- 
ally   adopted,    if    the   sheriff   was    unindifferent   or   if    he  was 

related  by  blood  or  affinity  as  heretofore  indicated,  the  venire 

a  Juror  to  try  this  cause,  coald  you  and  Cluuif  e  of  Opinion  a«  to  Otdlt  of  Aoonsod. 

would  you  give  the  defendant  a  fair  -^An  officer  who  admits  having  had 

and  impartial  trial?  "     Peoples.  Ryan,  an  opinion  as  to  the  guilt  or  innocence 

io8  Cal.  581.  of  the  accused,  but  states  that  it  has 

flnggsotlon  of  Partiality — Who   Kay  since  been  dispelled,  is  not  disqualified 

Xako — Under  Ssotion  108  of  the  Xontnoky  for  bias  within  a  sutute  providing  for 

Godo,  which    authorizes    the   court  to  challenges     to    a    special    venire    for 

designate  some  officer  or  person  other  reason  of  bias  of  the  summoning  officer, 

than   the  sheriff  to    summon    jurors,  People  v,  Ryan,  108  Cal.  581. 

where  partiality  of  the  sheriff  or  the  Bight  to  Test  Impartiality  of  Constable, 

like  is  shown,  there  may  be  such  a  des-  —  Where  a  statute  provides  that  the 

Ignation  from    information    furnished  justice  issuing  a  venire  shall  deliver  the 

by  either  the  state  or  the  defendant,  same  to  a  constable  disinterested  be- 

Johns    V.   Com.,   (Ky.    1887)    3  S.  W.  tween  the  parties,  and  against  whom 

Rep.  369.  no  reasonable  objection  shall  have  been 

Ponible   Intorwt   in   Convietion.  —  A  made  by  either  party,  the  justice  should 

new  trial  will  not  be  granted  for  possi-  not  deliver  a  venire  to  the  constable 

ble  partiality  of  the  sheriff  because  of  until  the  parties  have  been  afforded  an 

supposed  interest  in  a  reward  where  opportunity  to  interpose  objections  to 

the  evidence  fails  to  establish  that  fact  the  officer  if  they  shall  see  fit.     Rice  v, 

and   where  it   appears  that  a  deputy  Buchanan,  41  Barb.  (N.  Y.)  147. 

summoned  nearly  all  the  jurors,  who,  Bepresontation  of  One  Party  by  Con* 

as  to  those  chosen,  were  free  from  ob-  stable.  —  It  is  a  good  cause  of  chal- 

jection.      Armstrong   v.    Com.,    (Ky.  lenge  that    the    constable  who  sum- 

1S93)  22  S.  W.  Rep.  750.  moned  a  jury  appeared  on  behalf  of 

Tiling Zvidenoo  of  Bhorlif's  IHsqiialiiloa-  the  plaintiff  before  the  justice.     Wat* 

tlons  —  Harmlew    Error.  —  On    a    chal-  kins   v.    Weaver,    10   Johns.  (N.   Y.) 

lenge     to     a     panel    secured     under  107. 

a    special   venire,   sustained  on   testi-  1.  Munshower  v.  Patton,  10  S.  &  R. 

mony  talcen  in  the  absence  of  jurors  (Pa.)  334;    Vanauken  v.  Beemer,  4  N. 

accepted  from  the  regular  panel  and  J.  L.  416. 

those    summoned    under    the    special  Belationship  to  Aoeufod.  —  When  it  is 

venire,  the  defendant  objected  to  the  ascertained  by   the  court  during  the 

filing  of  an  affidavit  of  the  sheriff  em-  making  up  of  a  jury  that  the  sheriff  is 

bodying  the  substance  of  his  testimony  related  to  the  accused,  it  is  proper  to 

as  to  alleged   bias,  an  elisor   having  appoint  an  elisor  to    summon    other 

been  appointed,  and  it  was  held  that,  jurors,  although  no  improper  conduct 

conceding  the  filing  of  the  affidavit  to  on   the   part  of  the  sheriff  is  shown. 

have  been  an  irregularity,  it  was  harm-  Allen  v.  Com.,  (Ky.  1889)  12  S.  W.  Rep. 

less  to  the  defendant  and  therefore  con-  582. 

gtituted  no  ground  of  reversal.     People  S.  State  v.  Sullivan,  39  S.  Car.  400. 

zf.  Ebanks,  fT7  Cal.  652.  Uncertainty    a«    to     Belationship.— 

An  Affidavit  Introdnced  on  a  Motion  for  Where    a    sheriff's  deputy  who  sum- 

an  Elisor  Is  Hot  Conclusive  as  to  allega-  moned  a  jury  is  uncertain  as  to  his 

ttons  therein  of  prejudice  on  the  part  relationship  to  the  person   for  whose 

of  the  sheriff  or  the  coroner,  and  unless  death  the  accused  is  on  trial,  the  array 

there  has  been  an  abuse  of  discretion  should  not  be  quashed  in  the  face  of 

in  disposing  of  the  application  there  is  clear    affirmative  proof  of  the  correct 

no  available  error.     State  v.  Mathews,  and  due  performance  of  his  duty  by 

98   Mo.    119;    State  v.  Leabo,  89  Mo.  the   deputy.     Com.   v,  Manfredi,   162 

947.  Pa.  St.  144. 
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might  be  directed  to  the  coroner.* 

(2)  Elisors.  —  If  exception  lay  to  the  coroner,  two  clerks  of  the 
court,  or  two  persons  of  the  county,  who  were  called  elisors,  were 
required  to  be  named  by  the  court  and  were  nominated  to  execute 
the  venire.*  In  some  jurisdictions,  when  the  sheriff  is  disquali- 
fied but  not  the  coroner,  elisors  may  be  appointed  to  execute  the 
process.* 

1.  State  V.  Hardin,  46  Iowa  623;  The  PennsylyaiiiaAot  of  April  14, 1831., 
Harriman  v.  State,  2  Greene  (Iowa)  which  provides  that  if  a  sufficient  nuni' 
2>o;  Com.  V.  Carson,  3  Phila.  (Pa)  ber  of  jurors  shaU  not  appear  when  a 
219;  People  V.  Tweed,  50  How.  Pr.  (N.  cause  is  called  for  trial  the  sheriff  or 
Y.  Supreme  Ct.)  262.  coroner,  or,  if  the  case  requires  it,  two 

An  objection  to  a  venire  because  of  citizens  to  be  appointed  by  the  court, 
irregularity  in  appointing  a  coroner  to  upon  its  order  shall  immediately  sum- 
act  in  lieu  of  the  sheriff  is,  in  effect,  a  mon  from  the  bystanders  or  from  the 
challenge  to  the  array,  and  is  unavail-  county  at  large  a  sufficient  number  of 
able  where  by  statute  the  only  ground  qualified  persons  to  complete  the  jury, 
for  such  a  challenge  is  for  bias  of  the  was  construed  in  Com.  v.  Carson,  15 
summoning  officer.  People  v.  Welch,  Leg.  Int:  (Pa.)  325,  to  mean  that  if  from 
49  Cal.  174.  any  cause,  bias  or  partiality,  sickness. 

The  inability  of  the  sheriff  to  act,  absence,  death,  removal  or  resignation 

through  illness,  will  not  empower  the  from  office,  or  refusal  to  obey  the  order 

court  to  direct  a  coroner  to  summon  the  to  summon  special  jurors,  or  if  for  any 

jury  and  to  serve  the  list  where  there  other  sufficient  cause  the  court  deter- 

are  others  in  the  sheriff's  office  who  can  mine   that   the   circumstances  of    the 

perform   the   duty.     State  v.  Monk,  3  case  so   require,   it  may  appoint   two 

Ala.  415.  citizens  to  perform  the  duty  mentioned 

Penoni     Previouilj     Sammoned      by  in  the  act. 

Sheriff, — Where  a  coioner   appointed  Qnalifioation  of  Elisor.  —  It  is  no  ob- 

because  of  the  disqualification  of  the  jection  to  the  appointment  of  an  elisor 

sheriff  summoned    persons    who  had  that  he  acted  under  the  sheriff  as  bailiff 

already  bsen  summoned  by  the  sheriff  to  juries  in  other  causes.      State    v, 

and  presumably  were  on  the  regular  Bodly,  7  Blackf.  (Ind.)  355. 

panel,  there  was  held  to  be  no  avail-  Sexrioe  on  Coroner'i  Jury.  —  In  a  capi- 

able  error,  since,  if  necessary,  recourse  tal  case  where  it  is  admitted  that  the 

might  have  been  had  to  the  right  of  sheriff  is    disqualified,   and    that    the 

challenge.     State  v.  Wiley,  109  Mo.  439.  present  coroner  has  been  a  member  of 

2.  State  V.  Hardin,  46  Iowa  623;  Har-  the  coroner's  jury,  whereby  he  is  dis- 
riman  v.  State,  2  Greene  (Iowa)  270;  qualified  by  force  of  statutory  provi- 
Willtams  v.  Com..  91  Pa.  St.  493.  sions,     an    elisor    may    properly     be 

Appointment  of  Eliflon  through  Extreme  appointed.    People  z'.  Sehorn,  116  Cal. 

Caution.  —  Where,  from  extreme   cau-  533. 

tion,  the  prosecuting  officer  presented  8.  Where,  by  statute,  an  affidavit  is 

a  state  of  facts  which  in  the  opinion  of  filed  charging  partiality,  prejudice,  or 

the  court  disqualified   the  sheriff  and  the  like,  on  the  part  of  the  sheriff,  and 

the   coroner,  the   fact   that   the  jurors  requiring  that  process  be  directed  to 

were  summoned  by  an  elisor  appointed  the  coroner  or  some  other  person,  upon 

by  the  court  was  held  not  to  be  a  suffi-  the  filing  of  such  affidavit  it  is  the  duty 

cient  ground  of  challenge  to  the  special  of  the  court  to  direct  the  coroner  or  ao 

venire.     People  v.  Young,  108  Cal.  8.  elisor  to  act.     State  v.  Hardin,  46  Iowa 

Heoeuity  of  Elisor  to  Summon  Advisory  623;     Harriman    v.    State,    2    Greene 

Jury.  —  Where  the  action  is  of  an  equi-  (Iowa)  270. 

table  character  and  the  function  of  the  Appointment  of  Elisor  initead  of  Coro- 

jury  is  merely  advisory  to  the  court,  ner.  —  Where  it  is  provided  by  statute 

there  is  no  error  in  denying  an  applica-  that  when  the  sheriff  or  his  deputy  is 

tion  for  the  designation  of  some  person  disqualified  jurors  may  be  sumgioned 

other  than  the  sheriff  to  serve  a  special  by  the  coroner  or  by  any  disinterested 

venire.     Peck  v.  Farnham,  (Colo.  1897)  person  whom  the  court  may  appoint,  if 

49  Pac.  Rep.  364.  such  a  disqualification  exists  it  is  im- 
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d.  Oath.  —  While  it  is  necessary  that  jurors  should  be  sum- 
moned by  a  duly  sworn  officer,  it  is  not  ordinarily  necessary  that 
a  sheriflf  or  his  deputy  who  has  duly  qualified  by  oath,  generally, 
or  who  has  been  duly  sworn  at  the  beginning  of  the  term,  should 
be  resworn  when  called  upon  to  perform  his  duty  in  this  respect.* 

e.  Objections.  —  As  hereinbefore  stated  with  respect  to  other 
objections,  the  objection  to  the  summoning  officer  should  be  in 
due  form  and  should  be  made  in  apt  time.' 

material  ihat  the  court  appoint  a  disin-  sworn  at  the  beginning  at  the  term,  it 
terested  person,  and  not  the  coroner,  is  not  necessary  to  swear  them  again 
Phillips  z/.  State,  29  Ga.  105.  prior  to  ordering  them  to  summon 
When  the  Aeriff  Is  a  Party  and  There  talesmen  to  fill  out  the  special  venire. 
la  Ho  Coroner,  it  is  proper  that  on  the  Deon  v.  State,  (Tex.  Crim.  App.  1897) 
application  of  the  adverse  party  there  40  S.  W.  Rep.  266. 
should  be  an  elisor  appointed.  Pa-  Sonunoning  Talesmen.  —  Where  the 
checo  V.  Hunsacker,  14  Cal.  120;  State  oath  prescribed  by  a  statute  to  summon 
z'.  Bodly,  7  Blackf.  (Ind.)  355.  proper  persons  as  talesmen,  etc.,  has 
In  Kentocky,  and  by  force  of  section  been  taken  by  the  sheriff  once  during 
193  of  the  Criminal  Code,  after  the  the  term,  it  is  not  necessary  that  it 
regular  panel  is  exhausted,  the  court  should  be  read  ministered  at  each  par- 
may  designate  two  persons  other  than  ticular  time  thereafter  that  it  becomes 
the  sheriff,  duly  sworn,  to  summon  necessary  for  him  to  summon  talesmen 
petit  jurors.  Roberts  v.  Com.,  94  Ky.  during  that  term.  Blankton  v.  Mayes, 
499.  72  Tex.  414;    Shaw  v.  State,  32  Tex. 

Right  of  Elisor  to  Appoint  Assistant. -r-  Crim.    Rep.    155;    Habel   v.   State,   28 

Where,  at  the  defendant's  request,  a  Tex.  App.  588. 

person  other  than  the  sheriff  is  ap-  Ho  Oatii  at  Commenoement  of  Term.  — 

pointed  to  summon  a  jury,  there  is  no  A  conviction  will  be  reversed  forfailuie 

error  in  the  fact  that  such  person  ap-  to  administer  to  the  sheriff  and   his 

pointed  an  assistant  where  it  is  not  ap-  deputies,  at  the  commencement  of  the 

parent  that  any  prejudice  has  resulted,  term,  the  oath  prescribed  by  statute  re- 

Forman  v.  Com..  86  Ky.  605.  specting  his  conduct  in    summoning 

Ex  Parte  Ascertainment  of  IHsqnaliflea-  juries.     Hicks  v.  State,  5  Tex.  App. 

tion. —  Under    the    Missouri    Revised  488. 

Statutes  of  1889,  §  3244,  providing  that  Olgeeting  to  Service  hy  Unsworn  Officer, 

where  the  sheriff  is  interested  or  preju-  —  Objection  that  a  venireman  was  not 

diced  elisors  may   be  appointed,   the  summoned  by  a  sworn  officer  comes 

alleged  interest  or  prejudice   may  be  too    late    after    verdict.     Newman    v. 

ascertained  by  the  court  ex  parte^  and  Dodson,  61  Tex.  91. 

the  court  may  act  on  an  affidavit  made  2.  Before    Trial.  —  Objection    to    the 

by  the  prosecuting  officer  of  the  state,  summoning  officer  must  be  made  be- 

State  V.  Hultz,  106  Mo.  41.  fore  the  trial,  and  comes  too  late  on 

Setrospeotive Statute. — In  North  Caro-  motion   for  a   new   trial.     Vierling  v, 

Una  an  act  (1889,  c.  441)  providing  for  Stifel     Brewing    Co.,    15     Mo.    App. 

the  appointment  of  some  suitable  per-  125. 

son  to  summon  a  jury  from  the  by-  An  objection  to  the  qualification  of 

standers  in  a  case  in  which  the  sheriff  the  sheriff  who  summoned  the  talesmen 

is  a  party  or  is  interested  was  held  ap-  should  be  interposed  before  the  begin- 

plicable  to  actions  commenced  before  ning  of  the  trial,  and  comes  too  late 

its  passage.     Boyer  v,  Teague,  106  N.  after  verdict.     Daniel  v.  Frost,  62  Ga. 

Car.  576.  697. 

Action  by  Sheriff  After  Appointment  of  Court  Acting  of  Its  Own  Motion.  —  The 
Elisor.  —  An  objection  to  jurors  that  C3/f/<7rm<i  Penal  Code  does  not  author- 
they  were  summoned  by  the  sheriff,  and  ize  the  court,  of  its  own  motion  and 
not  by  an  elisor  appointed  on  the  against  objections,  on  issuing  a  special 
sheriff*s  disqualification,  is  in  effect  a  venire  to  aid  a  depleted  panel,  to  ex- 
challenge  to  the  array.  State  v.  amine  the  sheriff  as  to  matters  concern- 
Weeden,  133  Mo.  70.  ing  his  alleged  disqualification,  and  to 

1.  If  a  sheriff  and  his  deputy  were  authorize  service  by  the  coroner  be- 
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8.  Ezeoution  of  Proce«  —  a.  Duty  of  Officer.  —  It  is  the 
duty  of  the  officer  to  whom  process  is  directed  to  obey  the 
direction  made,  and  his  failure  to  perform  the  duties  so  charged 
upon  him  may  furnish  a  good  ground  for  quashing  the  array.^ 

b.  Misconduct,  Bias,  etc.  —  Independent  of  statutory  pro- 
visions prescribing  causes  for  which  a  venire  may  be  quashed,  it 
is  a  good  objection  that  in  executing  the  process  the  summoning 
officer  was  interested,  biased,  prejudiced,  actuated  by  improper 
motives,  or  guilty  of  misconduct,'  which  objection  may  properly 

cause  of  bias  on  the  part  of  the  sheriff,  order  to  the  sheriff  directed   him   to 

People  V,  Welch,  49  Cal.  174.  summon  three  hundred  persons  from 

Waiver   hj    Consent.  ^  A    defendant  the  county  at  large,  but  he  selected  the 

who  consents  that  the  constable  who  persons  bo  to  be  summoned  by  copying 

represents  the  plaintiff  may  summon  names  from  the  jury  list  in  the  clerk's 

the  jury  waives  the  irregularity.     Wat-  office,  and  this  was  held  not  to  be  such 

Itins  V.  Weaver,  10  Johns.  (N.  Y.)  107.  an   irregularity  as   would   vitiate  the 

1.  A  fhoriir  Has  Ho  Power  to  Szeiiso  proceedings. 

Jurors  and  summon  others  to  attend,  WaiverofObJootion.  — Even  if  the  fact 

that   power    belonging    to    the  judge  that  an  order  directing  a  special  venire 

alone.     Ayers  v.  Metcalf,  39  111.  307.  was  not  obeyed  would  be  a  good  objec- 

Bnbstitution  of  V amis* -*  That  the  tion  to  proceeding  with  the  trial,  yet  if 
sheriff,  before  executing  a  special  the  accused  selects  his  jury  without 
venire,  took  therefrom  the  names  of  objection  it  is  a  waiver.  State  v. 
two  persons  and  substituted  the  names  Perry,  Busb.  L.  (N.  Car.)  330. 
of  two  oihers  therefor  is  no  reason  for  Bpocdal  Jury  Law.  —  Persons  sum- 
quashing  the  venire  if  no  objectionable  moned  on  a  special  jury  in  a  criminal 
juror  was  chosen,  and  the  accused  did  case  need  not  be  selected  by  the  sheriff 
not  exhaust  his  peremptory  challenges,  of  St.  Louis  from  names  furnished  him 
Williams  v.  State,  29  Tex.  App.  89.  by  the  jury  commissioner.      State   v. 

Although  the  law  gives  the  summon-  Hayes,  16  Mo.  App.  560. 

ing    officer    the    power    of    selecting  Ihitj  of  Party.  —  It  is  not  the  duty  of 

jurors,   when  that  selection  has  once  the  defendant  in  a  justice's  court  to  see 

been  made  and  the  jurors  have  been  that  the  venire  is  served.     Moslander 

regularly  summoned  to  attend,  he  has  v.  Hays,  2  N.  J.  L.  148. 

no  authority  to  change  them  and  to  Who  May  Bo  Indndod  in  PaaeL  —  The 

substitute  others  in  their  places.     The  sheriff,  when   directed  to  summon  a 

power  to  discharge  jurors  lies  In   the  panel  of  a  specified  number,  may  in- 

court.     Brooklyn  v,  Patchen,  8  Wend,  elude  therein  the  regular  panel,  and 

(N.  Y.)  47.  from  the   whole  number  the  traverse 

Before    the    constable    returns    the  jury  may  be  elected.     Galvin  v.  State, 

venire  to  the  justice,  he  may  strike  out  6  Coldw.  (Tenn.)  283. 

the  name  of  a  juror  and  insert  another.  S.  Connecticut,  —  Quinebaug  Bank  v. 

Boyles  t/.  M'Eowen,  3  N.  J.  L.  253.  Tarbox,  ao  Conn.  510. 

Where  a  Juror  Was  Summoned  as  a  Bnb-  Massachusetts,  —  Com.  v.  Walsh,  124 

stltnte  for  Another  Person  of  a  Similar  Mass.  32. 

Hamo  who  was  regularly  on  the  panel,  Mississippi,  —  Durrah    v.    State,    44 

the  verdict  was  held  not  necessarily  in-  Miss.  789. 

valid,  although  the  sheriff  violated  his  New  York,  — Gardner  v.  Turner,  ^ 

duty,  it  not  appearing  that  there  was  Johns.  (N.  Y.)  260;  Pringle  v,  Huse,  1 

any  Injury  or  prejudice  to  the  rights  of  Cow.  (N.  Y.)  432. 

the  parties.     Bennett  v,  Matthews,  40  North   Carolina,  —  Boyer  v,  Teague 

How.  Pr.  (N.  v.  Supreme  Ct.)  428.  106    N.   Car,    576;     State    v,    Murph 

Failure  of  OAeer  to  Comply  witJi  Order,  i  Winst.  L.  (N.  Car.)  120. 

—  The  failure  of  the  sheriff  to  comply  Pennsylvania, — Opinion    of    Ct.,    t 

with  a  judicial  order  for  the  organ iza-  Browne  (Pa.)  121;    Showers  v.  Com. 

tion  of  a  legal  jury  is  a  ground  for  re-  120  Pa.  St.  573. 

versal.     Roberts  v.  State,  68  Ala.  515.  Texas,  —  Anderson  v.  State,  34  Tex. 

IMsobodionoo  to  Diroetion  of  Oonrt.  —  In  Cri m.  Rep.  96. 

People  r.  Colt,  3  Hill  (N.  Y.)  438,  the  WiUUly   gammoning    Pr^ndiood  Ptf^ 
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be  taken  by  challenge  to  the  array.' 

c.  Presumptions.  —  In  the  absence  of  any  showing  to  the 
contrary,  it  may  be  presumed  that  officers  charged  with  the  duty 
of  summoning  jurors  properly  discharged  that  duty.* 


I.  —  The  array  may  bo  challenged  seat  as  a  talesman.     Upon  the  latter 

because  ihe  summoning  officer  acted  remarking   that  he  was  a   minor  the 

corruptly,     and     wilfully    summoned  deputy  sheriff  directed  him  to  take  his 

upon  the  jury  persons  known  to  him  to  seat,  saying  **  You   are   of  age,**  but 

be  prejudiced  against    the    defendant,  there  was  no  intimation  that  the  officer 

with  a  view  to  securing  a  conviction,  acted  corruptly,   but    rather    that    he 

Tuttle  V.  Slate,  6  Tex.  App.  556.  thought  the  juror  was  making  a  frivo- 

Corrapiion  of  Sammoning  Officer  —  The  lous  excuse. 

Mississippi  Act  of  1836  had  the  effect  Xzonslag  Jvon  Btgalarlj  Seleeted.  — 

of  confining   the  right   to  quash   the  The  fact  that  a  sheriff  excused  jurors 

array  to  corruption  of  the  summoning  regularly  selected  will    not,  of  itself. 

officer  only.    Thomas  v.  State,  5  How.  warrant  a  conclusion  that  he  was  actu- 

(Miss.)  20.  ated  by  corrupt  motives,  or  that  preju* 

Constable  Interested  in  Convietion. —  dice   resulted.     Ayers  v,   Metcalf,    39 

Judgment  reversed    because  the  con*  III.  307. 

stable  who  summoned  the  jury  was  in-  I.  Connecticut,  —  Quinebaug  Bank  v. 

terested  in  the  conviction.     People  v.  Tarbox,  20  Conn.  510. 

Felker,  61  Mich.  114.  Ntw  York,  —  Gardner  v.  Turner,  9 

VnlndiiEvenoe  of  Elisor.  —  In  Rex  v,  Johns.  (N.  Y.)  260:  Pringle  v.  Huse,  i 

Edmonds,  4  B.  &  Aid.  471.  6  E.  C.  L.  Cow.  (N.  Y.)  432. 

564,  It  was  held  that  while  a  challenge  North  Carolina.  —  Boyer  v.  Teague, 

to  the  array  might  be  taken  for  unin-  T06   N.   Car.    576;    State    v,  Murph,  i 

difference  of  the  sheriff  or  coroners,  Winst.  L.  (N.  Car )  129. 

who  were  general  officers  of  the  court.  Pcnttsy/vania --^  Opinion    of    Ct.,    i 

and  were  bound  by  their  duty  to  attend  Browne  (Pa.)  121;    Showers  v.  Com., 

at  the  assizes,  and  in  fact  usually  did  120  Pa.  St.  575. 

so,  yet,  when  jurors  were  summoned  Texas,  —  Anderson  v.  State,  34  Tex. 

by  another  officer  under  rule  of  court,  Crim.  Rep.  96. 

no   challenge  to  the  arrav  could    be  See  also  in/ra,  IX.,  6,  Challenges  to 

allowed  for  his  unindifference;  and  this  the  Array, 

not  only  because  he  was  specially  ap-  At  Common  Law,  if  a  sheriff  returned  a 

pointed  by  the  court  for  the  purpose,  juror  on  the  nomination  of  one  of  the 

but,  as  Lord  Tenterden  observed,  be-  parties,  or  knowingly  returned  a  per- 

cause  of  the  great  inconvenience  that  son  more  favorable  to  one  party  than 

would  ensue  and  the  almost  utter  in-  to  the  other,  it  showed  partiality,  or,  as 

capacity  of  inquiring  into  the  matter  it  was  called,  uiiindifference  on  the  part 

satisfactorily  at  nisi  prius,  in  the  ab-  of  the  sheriff,  which  was  a  ground  for 

sence  of  the  person  by  whom  the  panel  challenging    the    array,    and    conse- 

had    been    formed,    and    accordingly  quently  could  not  be  used  as  a  ground 

without  any  opportunity  of  answer  or  of  challenge  to  the  polls.    See  Com.  v, 

explanation  Walsh,  124  Mass.  32. 

BadoaTorlng  to  AioertaiA  Opinimw.  —  Vndor  a  Statnto  Authorising  a  Challenge 

It  is  not  a  ground  of  challenge  that  to  the  array,   where  the  summoning 

while    serving    a    special    venire    the  officer  has  acted  corruptly  and  has  wil- 

sheriff    endeavored    to    ascertain    the  fully  summoned  persons  known  to  be 

opinions  of  the  proposed  jurors,  and  to  prejudiced,    etc.    (Pasch.  Dig.    Texas^ 

summon  them  accordingly.    State  v,  art.  3034),  a  challenge  on  the  ground 

McCartey.  17  Minn.  76.  that  a  jury  composed   exclusively  of 

Diraeting  Minor  to  8«rvo.  —  In  Watts  white  men    was  selected    is    without 

V.   Ruth,  30  Ohio   St.   32,   wherein  a  merit.     Williams  tT.  State,  44  Tex.  34. 

minor  sat  as  a  juryman,  which  fact  2.  Smith  v.  State.  68  Ala.  73;  Gibson 

was  not  discovered  until  after  verdict,  v.  State,  j6  Fla.  291;  Roberts  v.  Com., 

there  was  held  to  be  no  such  miscon-  94  Ky.  499;    Lawrence   v.   Com.,    30 

duct  as  to  entitle  the  parties  to  a  new  Gratt.  (Va.)  845. 

trial  on  the  part  of  an  officer  who  di-  Where  a  motion  is  made  to  set  aside 

rccted  the  juror  in  question  to  take  his  a   supplementary  venire  because  not 
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d.  Mode  of  Execution  —  (i)  Generally.  —  The  mode  of  serv- 
ing prospective  jurymen  with  process  is  usually  prescribed  by 
statute,  but  when  not  so  prescribed  the  better  practice  is  that  the 
service  should  be  personal,  so  that  all  questions  as  to  the  fact  of 
actual  notice  may  be  obviated.* 

(2)  Talesmen.  —  See  infra^  IX.  4.  Talesmen  and  Additional 
Jurors. 

(3)  Objections. —  Irregularities  in  the  manner  of  executing  pro- 
cess should  be  objected  to  in  apt  time  and  in  due  form.  They 
may  be  waived,  and  when  not  prejudicial  may  be  disregarded.* 

summoned  according  to  law,  if  the  bill  cation  of  the  venire  by  the  town  clerk 

of  exceptions  fails  to  show  in  what  re-  and  selectmen,   and    jurors    may    be 

spect  the  law  was  disregarded,  it  will  summoned  by  reading  the   venire   lo 

be  presumed  that  the  statutory   provi-  them  with  the  indorsement  thereon  of 

sions  were  conformed  to.     Swoflford  v.  their  being  drawn,  which  indorsement 

State,  3  Tex.  App.  76.  may  be  made  by  the  constable.     Com. 

Failure  of  Setnm  to  Show  Mode  of  Exo-  v.  Besse,  143  Mass.  80.    See  also  Com. 

entioii  of  Venire.  —  Although  the  return  v,  Moran,  130  Mass.  284. 

fails  to  show  that  the  venire  was  exe-  Beeort  to  General  Statutes  under  8pe- 

cuted  by  reading  it  to  the  persons  sum-  oial   Act.  —  In  summoning    a   special 

moned,  as  required  by  law,  it  will  be  jury  the  officer  need  not  proceed  ac- 

presumed  that  the  law  was  duly  com-  cording  to  the  common  law  relative  to 

plied  with.     State  v,  Toland,  36  S.  Car.  summoning  of  special  or  struck  juries, 

515.  but  may  follow  the  general  provisions 

Drawing  Hames  to  Fill  Panel. —  When  of  the  statute  relative  to  the  summon- 

it  is  provided  that  if,  at  the  opening  of  ing  of  jurors.     Vierling  v.  Stifel  Brew- 

a  term  of  court,  the  panel  shall  not  be  ing  Co.,  15  Mo.  App.  125. 

full,  the  clerk  shall  repair  to  the  office  2.  See    infra,   IX.  Formation  of  the 

of   the  county  clerk   and   draw   more  Jury, 

jurors  until  the  panel  be  filled,  and  that  Waiver  hj  Aoquiesoenoe.  —  Supposed 

if  before  that  time  a  jury  is  needed  the  irregularities  will  be  deemed   waived 

court  shall  direct  the  sheriff  to  sum-  by  the  acquiescence  of  the  accused  in 

mon  persons,  etc.,  the  fact  that  a  spe-  the  completion  of  the  panel   without 

cial  venire  issued  to  the  sheriff  will  objection.     Jackson   v.   State,   4    Tex. 

warrant  a  presumption  that  the  clerk  App.  292,  distinguishing  Bates  v.  State, 

has  performed  the  duties  imposed  on  19  Tex.  122. 

him  by  the  law.     People  v,  Madison  A  Trial  on  the  Merits  If  a  Waiver  of  all 

County.  125  III.  334.  irregularities  and  defects  in  the  mode 

1.  Cordova  v.  State,  6  Tex.  App.  207,  of    summoning    and     returning    the 

SuAoienej  of  Service.  —  A  statute  re-  jurors.     Fife  v.  Com.,  29  Pa.  St.  429; 

quiring   notice  to  attend  the  term  to  Bergman  v,  Wolff.  (Buffalo  Super.  Ct.) 

be  served  upon  each  person  named  in  11  N.  Y.  Supp.  591 ;  Kennedy  v.  Com., 

the  list,  personally  or  by  leaving  the  14  Bush  (Ky.)  340. 

notice  at  his  residence  with  a  person  of  Irregularities     Without     Prqudioe.  — 

suitable  age,  etc.,  is  not  complied  with  The  refusal  of  the  trial  court  to  sustain 

by  mailing  a  notice  to  such  persons,  a  chalfenge  to  a  panel  obtained  irregu- 

inclosing  a  card  admitting  service  of  larly  will  not  require  a  reversal  of  the 

the  notice,  to  be  signed  and  returned,  judgment  where  it  is  not  also  shown 

People  V.  Burgess,  153  N.  Y.  561.  that  positive  injury  resulted  from  the 

Leaving  at  Place  of  Abode.  —  A  sum-  refusal.     People   v.  Madison  County, 

mons  left  at  the  "  house  or  usual  place  125  111.  334;  Wilhelm  v.  People,  72  111. 

of  residence  **  of  the  person  named  in  468. 

the  venire  is  a  sufficient  service  by  Failure  to  Ezhauvt  Peremptory  Chal- 
leaving  it  *'  at  his  place  of  abode,'*  as  leges. —  Alleged  irregularities  in  sum- 
required  by  statute.  State  v,  Toland,  moning  jurors  are  not  good  grounds 
36  S.  Car.  515.  for  interference  where  the  defendant 

Heading  Venire.  —  The  Massachusetts  did  not  exhaust  his  peremptory  chal- 

Public  Statutes  do  not  require  a  certifi-  lenges,  and  was  not  forced  to  take  any 
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(4)  Irregular  Summoning — Attendance  of  Venireman,  — Where 
a  venireman  appears  though  irregularly  summoned,  or  in  fact  not 
summoned  at  all,  the  irregularity  or  omission  will  be  deemed 
immaterial,  since  his  attendance,  which  is  all  that  due  service  of 

the   process  would   effect,   and  which   is  its    object,  has  been 
attained.* 

e.  Time  of  Execution. — The  time  of  summoning  jurors, 
except  so  far  as  their  own  convenience  is  concerned,  is  immaterial 
where  no  prejudice  results,  unless  the  statute  in  that  behalf  is 
mandatory.* 

objectionable  juror.     Franklin  v.  State,  juror,  it  was  held  that  no  harm  had  re- 

34  Tex.  Crim.  Rep.  625;    Williams  v,  suited  because   all  the  jurors  drawn 

State,  29  Tex.  App.  89.  who   were  qualified   to  sit  personally 

1.  Judge  V,  State,  8  Ga.  173;  State  v.  appeared    in    court    at    the   time    ap- 

Matthews,  88  Mo.  121;    State  v.  Pitts,  pointed.     People  v.  Burgess,  153  N.  Y, 

58  Mo.  556;  State  v.  Breen,  59  Mo.  415;  561. 

State  V.  Knight,  61  Mo.  373;   State  v.  Timely  Objection.  —  An  objection  that 

Ward,  74  Mo.  256;   Martin  v,  Steele,  3  a  person  served  on  the  jury  without 

N.  J.  L.  290;    Hill  V,  Hill,  i   N.  J.  L.  being   selected   by  the  court  or  sum- 

302:    Com.  V.  Salter,  2  Pearson  (Pa.)  moned  by  the  sheriff  comes  too  late 

461;  State  V,  Anderson,  26  S.  Car.  599.  after  judgment.      Short  v.   Com.,   90 

That  the  Jury  Wat  Summoned  Without  Va.  96. 

a  Venire  is  neither  ground  to  arrest  the  Waiver  by  Failure  to  Object.  —  When 

judgment  nor  for  a  new  trial.     Bird  t/.  a  person  is  called  as   a. juror  whose 

Stale,  14  Ga.  43.  name  is  not  in  the  venire,  the  party 

Placing  Kamee  on  Jury  List  Without  who  suffers  him  to  remain  on  the  jury 

Authority.  —  It  is    a    good  ground  of  without     objection,     and     takes     his 

challenge  to  the  array  that  certain  of  chance  of  a  verdict,  waives  his  objec- 

the  jurors  had  not  been  summoned  by  tion.     Burton  v.  Ehrlich,  15  Pa.  St.  236. 

any   legal    authority,   and   that    their  Effect  of  Plea  ae  a  Waiver  of  Defects.  — 

names  had  been  put  upon  the  list  of  Defects  in  the  methods  whereby  jurors 

jurors  by  the  clerk  of  the  court  at  their  are  brought  into  court  are  waived  by  a 

request,    without     any    order    having  plea  of  not  guilty.     Com.  v.  Seybert,  4 

been  entered  requiring  such  jurors  to  Pa.  Co.  Ct.  Rep.  152. 

serve.     McCloskey  v.  People,  5   Park.  Sesummoning    Persons    Summoned    by 

Cr.  Rep.  (N.  Y.  Supreme  Ct.)  308.  Unauthorised  Officer.  —  That  a  panel  was 

Procuring  Absent  Juror  hy  Telephone,  discharged  because  brought  into  court 

—  In  Goodland  v,  Le  Clair,  78  Wis.  176,  by  persons  who  were  neither  sheriffs* 

there  was  held  to  be  no  error  on  the  deputies    nor   sworn  officers   will   not 

part  of  the  court  where    one  of   the  prevent  the  sheriff  from  executing  a 

jurors  who  failed  to  answer  the  call  new  venire  by  summoning  the  same 

was  afterwards  telephoned  to  be  pres-  persons  who  were  ordered  discharged, 

ent  and  was  placed  on  the  jury.  State  v.  Degonla,  69  Mo.  485. 

Specification    of    Mode    of    Service. —  2.  State  v.  Smith,  67  Me.  328;  Hur- 

Where  the  object  of  a  statute  is  to  re-  ley  v.  Slate,  6  Ohio  399;    Roberts  v. 

quire  the  return  to  specify  the  manner  State,  30  Tex.  App.  291. 

of  service  upon  the  jurors,  if  the  jurors  Under  the  New    York  Act  of  1858, 

actually  attend  the  manner  of  service  relative  to  Kings  county,  upon  exhaus- 

then  becomes  immaterial,  and  no  de-  tion  of  a  panel  a  new  panel  might  be 

feet  in  the  mode  of  notifying  them  will  summoned     on     one     day's     notice, 

render  the  jury  objectionable.     People  Kenny  v.  People,  31  N.  Y.  330. 

V.  Jones,  24  Mich.  215.     And  see  Peo-  Sesort  to  Common-law   Practice. —  In 

pie  V.  Williams,  24  Mich.  156.  Rockford   Ins.   Co.   v.   Nelson,  75  111. 

Disregard  of  Statute  by  Summoning  548,  the  term  of  the  regular  jury  hav- 
Officer.  —  Where  the  sheriff,  instead  of  ing  expired,  a  jury  was  drawn  in  ac- 
following  the  statute,  adopted  a  mode  cordance  with  the  statute,  except  that 
which  left  the  court  without  power  to  the  jurors  were  not  drawn  and  sum- 
compel    the    attendance   of    a    single  moned  twenty  days  before  court,  and 
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/.  Serving  Disqualified  Persons.  —  The  fact  that  disquali- 
fied persons  were  served  with  process  is  immaterial.^  Nor  is  it 
material  that  the  disqualification  was  known  at  the  time  the  per- 
sons  were  summoned,  unless  without  them  there  was  not  a  suffi- 
cient number  of  good  and  lawful  men  from  whom  an  impartial 
jury  could  be  selected.* 

g.  Interference  by  Strangers.  —  The  fact  that  suggestions 
were  made  to  the  summoning  oflScer  as  to  the  persons  to  be 
selected,  that  efforts  were  made  to  influence  his  action,  or  that 
he  was  improperly  interfered  with  in  the  discharge  of  his  duties, 
may  furnish  a  good  reason  for  quashing  the  array.* 

the  court  said:    "  It  is  apparent    in  officer  was  influenced  in  making  the 

many  cases  this  would  be  impossible,  selection  or  that  there  was  any  inten- 

and  courts  must  resort  to  their  inher-  tlon  to  influence  him. 

ent  powers  as  recognized  at  common  8iigg6f tion  by  CounseL  —  Where,  in  te- 

law."  sponse  to  the  request  of  the  sumraon- 

1.  See  infra,  VII.  5.  Return  of  Pro*  ing  officer,  counsel  informed  him  who 
cess.  were  stockholders  of  the  plaintiff  com- 

Withholdiiig    Serrloe    on   XUsqualifled  pany,  and,  after  disclaiming  any  inten- 

Peraon.  -7  That  a  person  directed  to  be  tion  of  influencing  him  in  the  discharge 

summoned  Is  supposed  or  even  known  of  hisduty«  named  several  persons  who 

to  be  exempt  or  disqualified  is  not  suffi-  were  not  stockholders  and  expressed 

cient  to  excuse  the  failure  of  the  sheriff  the  opinion  that  they  were  independent 

to  summon   him.     Ezell   v.  State,  to2  and  judicious  men,  there  being  no  evi- 

Ala.  loi.  dence  of  bias  on  the  part  of  the  officer, 

Coroner  or  Elisor  Sammoning  Joron  the  court  refused  to  sustain  a  challenge 
Previously  Sammoned  by  Sheriff.  —  The  to  the  array,  although  some  of  the  per- 
fact  that  a  regular  jury  was  summoned  sons  named  were  included  in  those 
by  the  sheriff  is  not  a  barrier  to  any  or  summoned.  Quinebaug  Bank  v.  Tar- 
all  of  ihem  being  summoned  for  a  par-  box,  20  Conn.  510. 
ticular  case  by  a  coroner  or  an  elisor.  Direotlons  by  Court.  —  In  Caperton  v. 
State  V.  Wiley,  109  Mo.  439.  And  see  Nickel,  4  W.  Va.  173,  there  was  held 
Slate  V.  Weedon,  133  Mo.  70.  no  error   in    directing  the  sheriff,   in 

2.  Roberts    v.    State,    68    Ala.   515;  summoning  a  jury,  after  quashing  the 
Commander  v.  State,  60  Ala.  i.  panel,  not  to  exclude  any  juror  who 

3.  Com.  V,  Walsh,  124  Mass.  32.  liad  been  on  the  panel  quashed  if  he 
Where  a  Selection  Is  Ordered  on  an  Open    were  otherwise  unobjectionable,  nor  in 

Venire  it  is  a  ground  for  reversal  that  summoning  such  persons, 

any  other  officer  of  the  court  or  other  Correetlnff   Venire   at     Soggeetlon    of 

person  requested  the  sheriff  to  discrimi-  Party.  —  Although  a  constable,  on  find- 

nate  against  any  class  of  citizens  eligi-  ing  that  he  has  not  summoned  proper 

ble  to  jury  duty,  but  it  is  not  error  for  men,  may  correct  the  venire,  he  should 

the  district  attorney  or  other  counsel  to  not  do  so  on  the  suggestions  or  repre- 

request  before  the  court,  nor  for  the  sentations  of  either  party.     Boyles  v, 

judge  himself  to  direct,  that  the  officer  M'Eowen,  3  N.  I.  L.  253. 

shall  summon  good  and    lawful  men  Interference     by    State's    Attorney  — 

where   the   writ   itself   so  commands,  fime^  Objection.  —  In  State  v,  Dusen- 

Babcock  v.  People,  13  Colo.  515.  berry,   112  Mo.  277,  it  was  held  that 

Delegation  of  Talesman  by  Party.  —  In  there  was  no  error  on  the  part  of  the 

Park  z/.   Harrison,  8   Humph.  (Tenn.)  court  below  in  refusing  leave  to  the  de- 

412,  it  appeared    that  while  a  deputy  fendant  to  file  an  amended  motion  for 

sheiiff,  by  order  of  the  court,  was  look-  a  new  trial,  setting  up  improper  inter- 

ing  for  a  juror  in  place  of  one  rejected,  ference  of  one  of  the  state's  attorneys 

one  of  the  successful  parties  attracted  in  summoning  talesmen,  after  the  ex- 

his  attention  and  pointed  out  a  person  pi  ration  of  the  four  days  allowed  by 

whom   the  officer  summoned.     It  was  law  for  filing  such  motions, 

held  that  this  would  not  necessitate  a  Difqnalifled    Deputy.  —  In    Clapp   v, 

new  trial,  as  it  did  not  appear  that  the  State,  94  Tenn.  186,  the  judgment  was 
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4.  Seftetive  Prooen — tf.  Generally. — While  the  process  may 
be  so  defective  as  to  require  reversal  of  a  judgment  rendered  by 
a  jury  procured  thereunder,^  if  the  defects  or  irregularities  are 
immaterial,  or  not  of  such  a  nature  that  prejudice  may  be  fairly 
inferred,  their  existence  will  be  deemed  unimportant.* 

*.  Amendments.  —  It  has  been  held  that  a  writ  which  has 
served  its  purpose  by  bringing  the  persons  to  be  summoned 
before  the  court  may  be  amended  in  so  far  as  respects  mere 
clerical  errors.* 

6.  Seturn  of  Proceto  —  a.  Generally.  —  Having  executed  the 
process  directed  to  him,  it  is  the  duty  of  the  summoning  officer 
to  make  his  return,  showing  his  proceedings  thereunder,*  which 

reversed  and  a  new  trial  ordered  on  it  was  held  that  a  motion  to  quash  a 
appearing  that  a  sheriif  adjudged  dis*  venire  for  an  amendable  defect  dis- 
qualified and  incompetent  to  summon  pensed  with  the  necessity  for  actual 
the  jury,  after  the  appointment  of  a  spe*  amendment,  for  the  reason  that  the 
cial  sheriff  for  that  purpose,  gave  to  writ  had  served  its  purpose  by  bring- 
the  latter  officer  the  names  of  three  of  ing  the  persons  required  to  be  sum- 
his  regular  deputies  to  assist  in  sum-  moned  before  the  court,  and  the  defect 
moning  the  jury,  which  fact  was  not  being  clerical  only,  and  amendable, 
known  to  the  defendant  until  after  the  the  writ  would  not  be  declared  void, 
trial.  though  an  amendment  was  not  actu- 

1.  Defects  in  the  venire  may  reauire  ally  made.    To    the    same  effect  see 

reversal.    Veal  v.  Brown,  2  N.  J.  L.  Hale  v.  State,  72  Miss.  140. 

68:  Say  res  ».  Scudder,  2  N.  J.  L.  50.  4.  3  Black.  Com.  353;  Bac.  Abr.,  tit. 

If  a  venire  is  invalid  it  is  ineffectual  Juries,  (B)  s. 

for  any  purpose,  and  as  soon  as  the  in-  At  common  law  the  sheriff  returned 

validity  becomes  apparent  to  the  court,  the  names  of   the  jurors  in  a  panel  (a 

it  is  the  duty  of  the  court  to  quash  little  pane  or  oblong  piece  of  parch- 

the  writ  and  to  discharge   the  jurors  ment  annexed  to  the  writ).    3  Black, 

brought  in  under  it.     Muscoe  v.  Com.,  Com.   353;  Co.   Litt.  158b.      And  see 

87  Va.  463.  Brewer  v.  Jacobs,  22  Fed.  Rep.  217. 

The  right  to  a  proper  venire  is  not  In  Beasley  v.  People,  89  III.  575,  the 

waived  bv  the  interposition  of  peremp-  panel  is  defined  to  be  '*  a  schedule  con- 

tory  challenges.     People  v.  M'Kay,  18  taining  the  names  of  persons  whom 

Johns.  (N.  Y.)  212.  the  sheriff  returns  to  serve  on  trials.*' 

Where  the  error  assigned  is  that  no  In  Porter  v.  People,  7  How.  Pr.  (N. 
precept  was  issued  or  ordered  as  the  Y.  Supreme  Ct.)  441,  the  court,  in  con- 
law  directs  for  the  summoning  or  at-  struing  a  statute  (2  Rev.  Stat.  N.  Y. 
tendance  of  jurors,  the  precept  issued  509,  §  9)  providing  that  "jurors  shall  be 
in  fact  should  be  set  out,  that  the  court  summoned,  returned,  and  impaneled  in 
may  judge  of  its  legality.  Williams  the  same  manner  as  provided  by  law 
V.  State,  69  Ga.  11.  in  civil  actions  before  justices  of  the 

%,  Haigbt  V.  Holley,  3  Wend.  (N.  Y.)  peace,   and  shall  be  sworn    by  such 

258.  judge,"  etc.,  after  stating  the  diction- 

Dsfeeti in "PimsBMsary  Venire.  —  Where  ary    definitions    of    'Mmpanel  "    and 

there  is  no  authority  or  necessity  for  a  "  panel  "  (Bouvier  and  Webster)  said: 

venire,  defects  in  the  writ  are  immate-  *'  Thus  it  will  be  seen    that  the  act 

rial.     State  v.  Hill,  19  S.  Car.  435.  of  impaneling  has  nothing  to  do  with 

S.  ShowlAg  True  Data.  —  A  writ  of  that  of  drawing,  selecting,  or  swearing 
venire  may  be  amended  by  showing  those  who  are  to  serve  as  jurors,  but 
the  true  date  of  the  order  for  its  return,  simply  making  the  list  of  those  who 
f.  f..  by  adding  a  figure  so  as  to  make  have  been  selected." 
the  year  read  1891  instead  of  i89>.  Hecasiity  of  Betuming  and  Filing  Pro- 
Suit  V.  State,  30  Tex.  App.  319.  oom.  —  It  is  good  cause  for  reversing 

Vecoisity  of  Aotnal  Amend^nont.  —  In  a    capital  judgment    that  no  precept 

Spratley  v.  Kitchens,  55  Miss.  578,  it  summoning  a  petit  jury  was  returned 
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return  is  authentic  evidence  as  to  the  persons  who  have  been 
summoned  to  appear,*  and  in  the  absence  of  any  suggestion  to 
the  contrary  'will  be  taken  prima  facie  as  true.* 

b.  Time  of  Return.  —  If  the  sherifj  or  other  officer  returns 
the  process  in  time  for  the  business  of  the  court,  and  his  action 
has  not  had  the  effect  of  depriving  a  party  of  any  right  to  which 
he  might  be  entitled,  or  of  working  any  prejudice  or  injury,  the 
fact  that  statutory  requirements  or  the  requirements  of  the 
process  were  not  strictly  complied  with  in  respect  to  the  time  of 
the  return  will  not  be  deemed  an  irregularity  of  sufficient  impor- 
tance to  invalidate  his  action  in  the  premises.' 

and  filed.     McGuire  v.  People,  2  Park,  from  which  it  issued.     State  v.  Toland, 

Cr.  Rep.  (N.  Y  Supreme  Ct.)  148.     See  36  S.  Car.  515. 

also  Eaton  v.  Com.,  6  Binn.  (Pa.)  447.  After  Commencement  of  Trial.  —  It  is 

Annexation  of  Panel  to  Diitiingae. —  immaterial  that  a  return  to  the  venire 

In    French   v,  Wiltshire.  Andr.   67,    it  was   not   made   until    after    the  com- 

was  held  that  there  was  a  good  return,  mencement    of    the    trial.       State    v, 

the   panel   being  annexed  to  the  dis-  Payne,  6  Wash.  563. 

tringas.     See  also  Phillips  z'.  Phillips,  lielay  of  Proceedings  Until  Setnm.  —  It 

Andr.  248;  Hill  v.  Hill,  i  N.  J.  L.  302.  is  a  matter  within  the  discretion  of  the 

Order  by  Statnte.  —  In  Cowper  v.  justice  of  the  peace  whether  he  will  de- 
Franklin.  3  Bulst.  186,  it  was  said  that  lay  proceedings  until  the  return  of  the 
the  failure  to  return  the  distringas  was  sheriff,  who  has  been  directed  to  sum- 
aided  by  the  statute  of  30  Henry  VIII.  mon  talesmen,  or  will  proceed  as  fast 

Fallare  to  Return  Venire  and  Panel.  —  as  the  jurors  present  themselves. 
In  Welsh  v.  Upton,  Cro.  Eliz.  259,  it  State  v.  Henry,  15  La.  Ann.  297. 
was  moved  in  arrest  of  judgment  that  Until  Betnm  of  Special  Yenixe.  —  It  is 
the  veAire  and  panel  were  wanting,  but  error  to  proceed  against  objection  with 
it  was  held  that  the  venire  being  the  the  impaneling  of  the  jury  from  a  spe- 
ground  of  the  distringas,  which  evi-  cial  venire  as  the  persons  summoned 
dently  alone  was  returned,  it  was  arrive  in  advance  of  the  sheriff's  re- 
helped  by  the  statute.  turn  of  the  writ,  since  by  so  doing  the 

Preenmption  from  Failure  to  Oliject.  —  accused  is  deprived  of  his  right  to  de- 

Where   the  defendant    fails  to  object  mand  a  list  of  those  summoned,  and 

and  voluntarily  proceeds  to  trial  before  consequently  is  shut  off  from  an  intelli- 

a  jury  in  the  selection  of  which  he  par-  gent  and  judicious  exercise  of  the  right 

ticipated,  there  is  a  just  presumption  of  peremptory  challenge.      Collins  t/. 

that  the  sheriff  returned  the  venire,  or  State,  31  Fla.    574. 

that  the  return  was  waived.     Brown  v.  Presumption.  —  If   the   return  shows 

State,  74  Ala.  478.  that  it  was  made  on  the  day  whereon 

1.  Collins  V,  State,  31  Fla.  574.  the   court  convened,  it   is  a  fair  pre- 

2.  Logan  v.  State.  53  Miss.  431.  sumption  that  it  was  made  before  the 

3.  State  v.  Clayton,  11  Rich.  L.  (S.  opening  of  the  court.  State  7/.  Toland, 
Car.)  587;  Ryan  v.  State,  (Tex.  Crim.  36  S.  Car.  515. 

A  pp.  1896)  35  S.  W.  Rep.  288:  State  v.  Waiver  of  Timely  Retnrn.  —  Statutory 

Squaires,  2  Nev.  226.  provisions  prescribing  the  time  for  the 

Filing  on  First  Day  of  Term.  —  A  re-  return  of  a  second  venire  after  the  dis- 

quirement  that  a  venire  be  filed  with  charge  of  the  first  are  for  the  conve- 

the  clerk  on  the  first  day  of  the  term  is  nience  of  the  parties,  and  a  compliance 

sufficiently  complied  with  by  depositing  therewith   may  be   waived    by    them, 

the  venire  with  the  clerk  and  postirig  it  Fiero  v.  Reynolds,  20  Barb.  (N.  Y.)  275. 

in   his    ofiice    on   that  day.     State   v.  Setnm  I^or  to  Prescribed  Time.  —  The 

Caulfield,  23  La.  Ann.  148.  fact  that  the  venire  was  returned  to  the 

Before  Opening  of  Court.  —  A  return  clerk  the  day  prior  to  the  meeting  of 

made  before  the  opening  of  the  court  the  court,  instead  of  at  the  opening  of 

is  a  sufficient  compliance  with  a  stat-  the  court,  is  immaterial.     State  v.  Gut, 

ute   requiring    the    return    before   the  13  Minn.  341. 

opening  or  time  of  holding  the  court  Premature    Betnm    by    Direction   of 
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c.  Contents — (i)  Time  of  Execution, — Where  the  process 
contains  directions  as  to  the  time  of  its  execution,  the  return 
should  show  compliance  therewith,  or  at  least  enough  should 
appear  to  warrant  an  inference  of  obedience  thereto,*  but  if  the 
person  summoned  appear,  the  fact  of  the  omission  to  state  the 
time  of  service  will  not  generally  be  deemed  material.* 

(2)  Statement  of  Qualifications.  —  In  view  of  the  presumption 
of  the  performance  of  an  official  duty,  there  is  no  necessity  that 
the  return  should  show  that  the  jurors  summoned  were  selected 
or  drawn  according  to  law.* 

(3)  Subscription  and  Signature,  —  Though  it  is  undoubtedly 
proper  that  the  return  should  be  subscribed  or  signed  by  the  sum- 
moning officer,  an  omission  in  that  respect  is  not  incurably 
vicious."* 

d,  Returnasto  Number  — (i)  Insufficient  Number,  — \Jn\tss 
under  exceptional  circumstances,  and  in  the  absence  of  any 
allegation  that  the  summoning  officer  acted  corruptly  or  with 
partiality  in  summoning  the  panel,  or  any  showing  that  anything 
was  done  to  affect  the  integrity  and  fairness  of  the  entire  panel, 
if  reasonable  diligence  has  been  used  it  is  not  a  ground  of  objec- 

Judge.  —  In  Murphy  v.  People,  37  111.  I96»  a  constable  omitted,  in  his  return, 

447,  it  was  objected  that  although  a  to  state  the  day  on  which  he  summoned 

venire  had  been  issued  for  jurors  for  the  jurors,  but  they  attended  on  the 

the  third  week  of  the  term,  by  request  first  day  of  the  term,  and  in  answer  to 

of   the  court  the  sheriff  executed   the  questions  by  the  court   admitted  that 

venire  for  the  second  week,  and   that  they  had  received  due  notice,  where- 

the  defendant  was  thus  compelled  to  upon  they  were  sworn. 

select  a  jury  from  a  panel  chosen  for  6,  In  Com.  v.  Green,  i   Ashm.  (Pa.) 

a  different  week  from  that  in  which  he  289,  h  was  held   that  it  was  not  neces- 

was  to  be  tried,  but  the  irregularity  not  sary'that  it  should  appear  upon  the  re- 

properly  appearing  of  record,  the  court  turn  of  the  precept  that  the  jury  had 

stated  that  it  was  not  prepared  to  say  been  drawn  according  to  law,  but  that 

that  such  a  change  would  be  a  ground  it  would  be  presumed  that  the  sherilT 

of  reversal.  proceeded  legally,   until  the  contrary 

Tailure  to  Setnm  Jostioe's  Venire.  —  was  shown. 

Where  a  venire  has  been  issued  by  a  In  Eaton  v.  Com..  6  Binn.  (Pa.)  447, 

justice  of  the  peace  and  it  is  not  re-  in  which  the  judgment  was  reversed, 

turned,    he    should    not    proceed    but  the  sheriff  was  commanded  to  summon 

should  issue  a  new  venire,  Sebring  v.  particular    persons,   and   he    returned 

Wheedon,  8  Johns.  (N.  Y.)  460;  Day  v.  that  he  did  summon  them,  but  to  an- 

Wilber,  2  Cai.  (N.  Y.)  137;  though  the  other    precept    commanding    him    to 

failure  to  make  the  return  will  not  give  draw  the  names  of  the  jurors  he  made 

the  defendant  any  right  to  a  nonsuit,  no  return,  so  that  it  did  not  appear  on 

Blanchard  v.  Richly,  7  Johns.  (N.  Y.)  the  record  either  expressly  or  by  neces- 

198.  sary  implication  that  the  persons  who 

1.  Beferenoe    to    Date    in    Venire. —  served  as  jurors  were  summoned  ac- 

Where  a  venire  facias  directed  the  con-  cording  to  law. 

stable  to  cause  a  jury  to  be  drawn  not  4.  Com.  v.  Chauncey,  2  Ashm.  (Pa.) 

more  than  twenty  nor    less  than   six  90. 

days  before  the  sitting  of  the  court,  and  Bnbicription  hy  Deputy.  —  Where,  by 

he   made    return    that    the    jury    was  statute,  it  is  provided  that  where  the 

drawn  **  as  above  directed,"  but  with-  service  of   process   is   by   deputy   the 

out  date,  the  return  was  held  sufficient,  deputy  shall  subscribe  to  the  return  his 

Fellows's  Case,  5  Me.  333.  own  name  as  well  as  that  of  his  princi- 

8.  In  Anonymous,   i    Pick.   (Mass.)  pal,  a  venire  facias  should  be  quashed 
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tfon  that  there  was  an  omission  to  serve  and  a  consequent  failure 
to  return  the  prescribed  statutory  number  of  persons,  or  the 
number  required  by  statute  to  be  brought  in  under  the  process,* 

because  of  the  decease  of  persons  to  whom  the  process  is  directed,* 
or  because  of  the  absence  of  the  proposed  jurors  from  the  juris- 
diction or  inability  to  find  them  or  make  service  upon  them 
therein.*     But  where  the  number  of  jurors  prescribed  by  statute 

when  the  return  thereto  is  subscribed  sixty  persons   named    in   the    special 

by  the  deputy  alone.     Mitchell  z^.  Com.,  venire,  and  of  his  own  motion  sum- 

89  Va.  826.  moned  and  returned  a  number  of  per- 

1.  State  V,  Dozier,  33  La.  Ann.  1362;  sons  sufficient  to  make  up  the  required 

State  t/.  Stanton,  118  N.  Car.  1183;  State  number  of  sixty,  it  was  held  that  the 

V.  Whitt,   113  N.  Car.  716;   Charles  v,  court  acted  properly  in  finding  a  legal 

State,  13  Tex.  App.  658;    Rodriguez  v,  jury  by  excluding   the  names  of  the 

State,  23  Tex.  App.  503 ;  Murray  v.  State,  twenty-five  persons  summoned  without 

21  Tex.  App.  466:  Washington  v.  State,  authority,  and  in  exhausting  the  portion 

8  Tex.  App.  377;  McCarty  v.  State,  26  of  the  panel  legally  summoned,  and 

Miss.  299:  Rex  v.  Hunt,  4  B.  &  Aid.  calling  in  talesmen.     Harris  v.  State,  6 

430,  6  E.  C.  L.  547.  Tex.  App.  97. 

Failure  to  Sommon  Whole  Panel.  —  In  Jury  Obtained  Without  Exhaustion  of 
Roberts  v.  State,  68  Ala.  515,  the  order  Peremptory  ChaUenges.  —  The  fact  that 
in  a  capital  case  directed  the  sheriff  to  a  jury  was  obtained  without  exhaus- 
summon  one  hundred  persons  as  spe-  tion  of  ihe  perehiptory  challenges  is  a 
cial  jurors,  but  by  the  erroneous  repeti-  sufficient  answer  to  a  complaint  that 
tion  of  one  name  one  hundred  names  there  was  a  deficiency  in  the  panel 
appeared,  though  in  truth  only  ninety-  from  which  the  jury  was  selected, 
nine  persons  were  summoned.  This  State  v.  Clyburn,  16  S.  Car.  375;  State 
was  held  good  ground  for  quashing  the  v.  Price,  10  Rich.  L.  (S.  Car.)  356;  State 
venire,  the  case  not  being  within  a  stat-  v.  McQuaige,  5  S.  Car.  429. 
ute  providing  that  a  "  mistake  in  the  Failure  to  llake  Timely  Olijeotion. — 
name  of  any  person  summoned  as  a  The  statutory  right  to  have  a  specific 
juror  "  shall  not  be  sufficient  cause  for  number  of  qualified  jurors  returned 
quashal,  but  there  was  presented  a  and  presented  may  be  waived  by  a  fail- 
failure  of  the  sheriff  to  comply  with  a  ure  to  interpose  the  objection  in  time, 
judicial  order  which  conferred  substan-  State  z^.  Robertson,  71  Mo.  446.  But 
tial  rights.  see  State  v.  Waters,  62  Mo.  196.     And 

InBuAdent  Time  to  Summon  Whole  State  v.  Davis,  66  Mo.  684. 
Vnmber.  —  Failure  to  return  the  whole  Failnre  to  Oliject  Below.  —  Objection 
or  substantially  the  whole  number  re-  to  proceeding  with  the  trial  because  a 
quired  to  be  summoned  in  the  writ  is  small  number  of  those  for  whom  the 
not  a  good  objection  where  it  appears  special  venire  issued  had  been  sum- 
that  the  time  allowed  for  the  service  moned  cannot  be  urged  for  the  first 
was  very  short;  that  the  officer  exer-  time  on  review.  Jackson  z\  State,  55 
cised  due  diligence;  and  that  the  ac-  Miss.  530. 

cused  was  not  deprived  of  a  fair  and  S.  Buford  r.  McGetchie,  60  Iowaa98: 

impartial  jury.      Parker  v.   State,  33  State  v.  Speaks,  94  N.  Car.  865;  State 

Tex.  Crim.  Rep.  iii.  v,  Hensley,  94  N.  Car.  1021;   Showers 

The  Vegleet  of  an  Infbrlor  Officer  to  v.  Com.,  120  Pa.  St.  573;   Rolland  v. 

summon  a  person  named  in  the  panel  Com.,  82  Pa.  St.  306;    Smith  v.  State, 

is  not  a  ground  for  challenging  the  ar-  21  Tex.  App.  277. 

ray.     Rex   v,    Edmonds,  4  B.  &  Aid.  3.  Alabama. — Gibson    v.    State,    89 

471,  6  E.  C.  L.  564.  Ala.    121;    Arp  v.    State,   97    Ala.   5; 

Vegleot  to  Sommon  Vearly  One  Half  Webb  v.  State,  too  Ala.  47;  Daughdrill 

the  names  on  a  special  venire  will  be  v.  State,  113  Ala.  7  [citing  McElroy  v. 

ground   for    quashing    it.     Logan    z*.  State,  75  Ala.  9;   Jackson  v.  State.  76 

State,  53  Miss.  431.  Ala.   26,  and    distinguishing    Ryan  v, 

Exelnsion  of  Jnron  Summoned  by  Offi-  State,  100  Ala.  106 j. 

eer   Without    Authority.  —  Where    the  /<77&j.  —  Buford    v.    McGetchie,    60 

sheriff  summoned  but  thirty-five  out  of  Iowa  298. 
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is  requisite  to  the  jurisdiction  of  the  court,  the  summoning  of  a 
less  number  is  fatal.^ 

(2)  Excessive  Number.  —  There  seems  to  be  no  good  reason  for 
quashing  a  panel  because  more  than  the  statutory  number  or  the 
number  recognized  at  common  law  were  summoned,  at  least, 
unless  the  statutory  requirement  as  to  number  is  mandatory,  or 
special  circumstances  exist  whereby  there  may  be  prejudice.* 

e.  Return  of  Incompetent  and  Disqualified  Persons.  — 

That  incompetent  or  disqualified  persons  were  summoned  will 
furnish  ground  for  challenge  for  cause,  but  it  will  not  be  deemed 
a  sufficient  reason  for  quashing  the  array.*    Thus  a  venire  is  not 

Louisiana,  —  State  v.   Kane,  33  La.  have  been  great   inconvenience  from 

Ann.  999.  merely  summoning  the  number  to  be 

Mississippi, — Gillum    v.    State,    62  actually  employed,  and  the  full  jury 

Miss.  547.  would  very  seldom  be  assembled,   it 

North  Carolina,  —  State  v,  Hensley,  seems  to  have  always  been  the  practice 

94  N.  Car.  I02X;  State  v.  Speaks,  94  N.  for  the  sheriff  to  return  twenty-four  on 

Q^x.  865.  the  panel.     (Co.  Litt.   155  a;    2   Hale 

Pennsylvania,  —  Showers  v.  Com.,  120  263.)     Com.   r.  Eaton,  8  Phila.  (Pa.) 

Pa.  Sl  573;   RoUand  v.  Com.,  Sa  Pa.  428. 

St.  306.  In  Criailnal  Oatet  at  Common  Law  the 

South  Carolina.  —  State  v.  Derrick,  44  sheriff  could  return  more  than  twelve 

S.  Car.  344.  jurors,  for  the  reason  that  the  statute 

Texas — Smith,    v.    State,    21    Tex.  of  Westminster  the  second,  which  lim- 

App.  377.  ited  the  pan^l  in  civil  cases,  did  not  ex- 

Virginia,  —  Sands  v.  Com.,  21  Gratt.  tend  to  criminal  proceedings.     Kelyng 

(Va.)  871.  16:    Bac.  Abr.,  tit.  Juries.     And  see 

Prima  Fado  Trnth  of  Betnrn.  —  Where  Com.  v.  Eaton,  8  Phiia.  (Pa.)  428. 
a  special  venire  of  sixty  men  is  re-  Botorn  of  Moro  than  Statutory  Humbor. 
turned  executed  as  to  thirty-two,  the  —  It  is  not  a  just  ground  of  complaint 
others  not  being  found  within  the  that  more  than  twelve  men  were  re- 
county,  the  return  will  be  taken  as  turned,  although  the  statute  requires 
prima  facie  true.  Logan  v.  State,  53  the  return  of  twelve  good  and  lawful 
Miss.  431.  men.     Barber  v.  James,  18  R.  I.  798; 

Pormanent     Bamoval  —  Ignoranoo     of  Fitchburg  R.  Co.  v,  Boston,  etc.,  R. 

OllUdals.  —  It  is  immaterial  that  three  Co.,  3   Cush.  (Mass.)  58;    Hosmer  v, 

jurors  named  on  the  venire  were  not  Warner,  15  Gray  (Mass.)  46. 

summoned  where,  by  the  sheriff's  re-  Who    May     Complain.  —  Where    the 

turn,  it  appears  that  they  had  perma-  panel  returned  contains  a  greater  num- 

nently  removed  from  the  county,  and  ber  of  jurors  than  is  required  by  stat- 

there  is  no  pretense  that  the  officers  ute,  the  error  is  one  of  which  the  state 

who  drew  the  names  had  knowledge  of  alone,  and  not  the  defendant,  has  the 

that  fact,  if  it  was  a  fact,  at  the  time,  right  to  complain.     Anderson  v.  State, 

People  V.  Ah  Chung,  54  Cal.  398.  5  Ark.  445. 

How  Writ  to  Sommon  Jurors  Hot  Waiver  by  Tailnro  to  Objoot.  —  Where 
Pound. —  If  it  appears  that  dilligent  all  the  facts  were  known  at  the  time 
efforts  have  been  made  to  summon  the  juror  was  impaneled,  the  fact  that 
jurors,  the  fact  that  some  of  them  have  an  ex:essive  number  of  competent 
not  been  found  will  not  entitle  the  de*  jurors  were  summoned  is  a  mere 
fendant  to  a  new  writ  to  secure  their  irregularity,  which  is  waived  by  fail- 
attendance.  Gillum  V,  State,  62  Miss,  ure  to  object.  Bronson  v.  People,  32 
547.  Mich.  34. 

1.  Donaldson  v.  Com.,  95  Pa.  St.  21.  8.  Hall  v.  State,  40  Ala.  698;  Roberts 

S.  U.  S.  V.  Insurgents,  2  Dall.(U.  S.)  v.  State.  68  Ala.  515;  Gray  v.  State,  55 

335;    Prall  V,  Peet,  3  La.  274.  Ala.  86;   Jones  v.  State,  104  Ala.  30; 

At  Ooounon  Law  the  venire  facias  to  Arp  v.  State,  97  Ala.   5;    Gibson  v. 

the  sherif  was  for  only  twelve  to  serve  State,  89  Ala.  121;    Fields  v.  State,  52 

Qn  the  petit  jury.    But  as  there  would  Ala.  348;  Matter  of  First  St.,  58  Mich. 
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invalidated  by  the  fact  that  persons  named  therein  are  entitled  to 
claim  exemption  from  jury  duty,*  are  absent,  so  that  service  can- 
not be  made  upon  them,*  are  deceased,*  or  are  disqualified  from 
performing  jury  duty.* 

/.  Errors    and    Omissions  —  (i)  Generally,  —  Immaterial 

errors  or  omissions  in  the  return  or  panel,  especially  those  which 
are  merely  clerical,  will  not  invalidate  it.* 

641;     Boles    V.    State,   24    Miss.  445;  one  year;  that  another  failed  to  answer 

Foust    V,     Com.t    33    Pa.     St.     338;  when   called;    and    that  another  was 

Buchanan     v.     Com.,   (Pa.     1886)     6  over  the  age  of  seventy  years  consti- 

Atl.  Rep.  704;    Carthaus    v.  State,   78  tutes  no  cause  of  challenge  to  the  jury 

Wis.  560;  Conkey  v.  Northern  Bank,  6  selected  to  try  the  cause.     Arpr.  State, 

Wis.  447.     See  also  infra^  IX.  6.  ChaL  xfi  Ala.  5. 

Unges  to  the  Array,  Membon  of  Venire  Previonsly  Qiashed. 

Members  of  Panel  Qnaihed. —  Venire-  —  It  is  no  objection  to  a  venir^  that  it 
men  who  were  discharged  because  of  directs  the  summoning  of  the  same 
the  allowance  of  a  challenge  to  the  persons  who  were  required  to  be  sum- 
array  should  not  be  again  summoned  moned  by  a  prior  venire  which  was 
and  sworn  on  the  trial.  Combs  v.  quashed.  Mitchell  v.  Com.,  33  Gratt. 
Slaughter,  Hard.  (Ky.)  67.  (Va.)  845. 

Juror  Previoiuly  Challenged.  —  If  one  5.  A  Mere  Verbal  Error  in  the  return 
juror  be  discharged  for  sickness,  in  the  of  a  sheriff  to  the  venire  may  be  disre- 
trial  of  a  criminal  cause,  no  juror  who  garded.  State  v.  Gut,  13  Minn.  341. 
has  been  once  challenged  can  again  be  Langoage  Ungramniatical.  —  Though 
summoned  as  juror  in  that  cause,  the  language  of  a  return  is  not  gram- 
Garner  V.  State,  5  Yerg.  (Tenn.)  160.  matically  correct,  yet  if  the  facts  stated 

Purging  Panel.  —  Where  two  or  three  are  true  and  the  meaning  cannot  be 

ineligible   persons    are   returned,    the  misunderstood,  it  is  sufficient  if  it  ap- 

court  may  purge  the  panel  without  sus-  pears  that  all  was  done  thai  was  re- 

t'lining  a  challenge  to  the  array.     State  quired  by  the  statute.     Maples  v.  Park, 

V.  Whisner.  35  Kan.  271.  17  Conn.  333. 

In  Fellows's  Case,  5  Me.  333,  the  re-  Inaocnrate  Language.  —  Where,  incer- 

turn  was  held  sufficient  though  a  per-  tifying  the  name  of  a  juror,  the  con- 

son  drawn  as  a  juror  was  the  constable  stable  said:  **  We  have  appointed  J.  C. 

who  served  the  venire  and  made  the  a  juror,*'   etc.,   it  was  held   that  the 

return.  language,  though  inaccurate,  was  per- 

1.  Jones  V,  State,  104  Ala.  30;  Arp  v.  fectly  intelligible,  and  that  by  "  we  " 
State,  97  Ala.  5;  State  v.  Toland,  36  S.  was  meant  the  town  of  which  the  con- 
Car.  515,  citing  State  v,  Merriman,  34  stable  was  an  inhabitant.  Fellows's 
S.  Car.  16.  Case,  5  Me.  333. 

2.  Gibson  v.  State,  89  Ala.  121;  Smith  Deeignation  of  Summoning  Offieer.  —  In 
V,  State.  21  Tex.  App.  277.  Fellows's  Case,  5  Me.  333,  wherein  the 

The  Mere  Fact  that  the  Ifamee  of  Ineli-  constable  staled  himself  constable  of 
gible  Jurors  —  persons  outside  of  the  the  town,  without  stating  what  town, 
county  —  are  named  in  a  special  venire  it  appearing  that  the  venire  was  ad- 
will  not  destroy  or  impair  the  integrity  dressed  to  the  constable  of  **  M.,"  the 
of  the  whole  panel  or  in  any  way  ren-  return  was  held  sufficient, 
der  it  unlawful  and  subject  on  that  ac-  Omisiion  of  Vame  of  Venireman.  — 
count  to  challenge.  State  v.  Hensley,  Where'a  constable  omitted  to  insert  the 
94  N.  Car.  1021.  name  of  a  juror  in  his  return,  the  juror 

3.  Gibson  v.  State,  89  Ala.  121;  was  placed  on  the  panel  on  making 
State  V.  Hensley,  94  N.  Car.  1021;  oath  that  he  had  been  summoned. 
Smith  V,  State,  21  Tex.  App.  277.  Patterson's  Case,  6  Mass.  486. 

4.  Gibson  v.  State,  89  Ala.  121.  Description    of   Place   of  Abode.  —  In 
Varions  Disqualifications. — That  one  of  Rex  v.  Stone,  6  T.  R.  527,  an  objection 

the     jurors     summoned     was,    when  that  one  of  the  jurors  was  ill-described, 

called,  engaged  in  the  trial  of  another  his  place  of  abode  being  stated  to  be 

cause;    that  another  had  not  been  a  Grafton  street,  and  that,  there  being 

resident  of  the   state  and  county  for  several    streets    of    that  name,   there 
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(2)  Misnomer y  Discrepancies,  and  Mistakes,  —  Though  there  are 
decisions  to  the  contrary,  unquestionably  the  weight  of  authority 
is  that  mere  discrepancies  or  inconsequential  mistakes  in  the  names 
of  veniremen  returned  by  the  summoning  officer  are  not  available 
grounds  of  objection,  nor  sufficient  reasons  for  vitiating  the 
order,  where  there  is  no  dispute  that  the  person  summoned  is  the 
person  intended  and  the  person  to  whom  the  process  was 
directed.*     Neither  is  it  a  ground  for  quashing  the  venire  that 

should  have  been  something  added  to  from  which  to  presume  that  the  jury 

distinguish  which  Grafton   street  was  had  been    returned  according   to  law. 

meant,  was  overruled.  Hudson  v.  State,  i  Blackf.  (Ind.)3i7. 

Hoeessity  of  Timely  Objection.  —  Objec-  1.  Alabama. — Bill  v.  State,  29  Ala. 

tion  to  a  juror  that  his  name  was  not  34;  Hall  v.   State,  51  Ala.  9;  Rash  v. 

on  the  return,  though  it  appeared  that  State,  61  Ala.  89;  Roberts  v.   State,  68 

he  had  been  summoned,  his  name  en-  Ala.   156;    Hubbard   v.   State,  72  Ala. 

tcred  in  the  minutes,  placed  in  the  box,  164;  Gibson  z/.  State,  89  Ala.  121;  Jack- 

and   drawn   for   trial,   comes   too   late  son  v.  State,  76  A'a.  26;  Bell  v.  State, 

after  verdict.     Thrall  v.  Smiley,  9  Gal.  (Ala.  1897)  22  So.  Rep.  526;  Williams  z/. 

529.  State,  81  Ala.  i. 

Mode  of  Making  Up  Panel.  —  Though  Georgia.  — Judge  v.  State,  8  Ga.  173; 

the  manner  in  which  the  regular  panel  Williams  v.  State,  69  Ga.   11 ;  Pool  v. 

is  made  up  is  not  in  accordance  with  Callahan,  88  Ga.  468. 

the  statute,  the  irregularity  will  not  be  Alaryland.  ^-Munshower    v.    State, 

deemed  sufficient  to  render  the  organ-  56  Md.  514. 

ization  of  the  panel  void.     Mueller  v.  Nevada.  —  State    v.    McNamara,    3 

Rebhan,  94  111.  142.  Nev.  75. 

Variance  Between  Order  and  Betnm.  —  New    York.  —  Haight  v.    Holley,    3 

In   People  v.  Jones,  24  Mich.  215,  the  Wend.  (N.  Y.)  258. 

order    directing    the    summoning    of  North  Carolina,  —  State  v.  Mills,   91 

the  jurors  contained  a  recital   that  the  N.  Car.  581. 

reason  for  making  it  was  that  a  suffi-  Pennsylvania.  —  Com.    v,    Valsalka, 

cient   number  of  petit  jurors  did  not  181  Pa.  St.  17. 

appear  at  the  present  term,  and   that  Texas.  —  Mitchell     v.     State,    (Tex, 

the  appearance  of  such  jurors  was  nee-  Crim.  App.  1895)  33  S.  W.  Rep.  367. 

essary,  but  the  copy  of  the  order  upon  England,  —  Wray  v.   Thorn,   Willes 

which    the    sheriff    made    his    return  488. 

stated   that  the  grounds  of  the  order  Contra.  —  U.   S.  v.   Wilson,    Baldw. 

were  that  no  petit  jury  had  been  drawn  (U.  S.)  78. 

for  the  present  term,  and  it  was  held  -     In  Case  of  a  Juryman,  12  East  229  (note 

that  the  misrecital  was  immaterial,  as  to  Hill  v.  Yates),  a  person  duly  qualified 

it  had  no  bearing  on  the  duty  either  of  and  summoned  as  a  juror,  named  Rob- 

thc   sheriff  or  the   jurors  summoned,  ert  C,  answered  to  the  name  of  Joseph 

and  no  influence  on  the  selection  of  the  C.  and  was  sworn  by  that  name,  and 

names.  the  conviction,  which  was  for  a  capital 

Statement  of  Absence  of  Persons  from  felony,  was  not  disturbed. 
Connty.  —  A  return  that  certain  persons  Setting  Aside  Jnror  Misnamed.  —  A 
named  in  the  venire  **  could  not  be  mistake  in  the  surname  of  a  special 
found  in  the  county  **  is  sufficient  state-  juryman  in  a  capital  cause  is  not  a 
ment  that  such  persons  **  ar5  absent  ground  for  quashing  the  venire  or  stop- 
from  the  county  "  within  a  statute  ping  the  trial,  but  the  name  should  be 
authorizing  the  issuance  of  an  alias  discarded  and  another  juror  sum- 
venire  in  the  latter  contingency,  moned.  Rash  v.  State,  61  Ala.  89. 
Davis  V.  State.  25  Ohio  St.  369.  Though  by  statute  misnomer  is  a 
Presumptions  firom  Recitals  in  Becord.  ground  of  challenge  to  the  array,  the 
—  Where  the  record  sfated:  "Where-  appellate  court  will  not  interfere  with 
npon  came  the  jurors  of  the  jury,  to  the  action  of  the  court  below  in  refus- 
wit,  etc..  twelve  good,  etc.,  lawful  ing  to  sustain  a  challenge  on  the 
men,  etc.,  who  were  elected,  tried,  and  ground  that  a  venire  returned  served 
sworn,"  etc.,    this  was  held  sufficient  on  J.   F.   H.  was  actually  served  on  } 
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some  of  the  jurors  summoned  were  designated  by  the  initials  of 
their  names  instead  of  having  their  names  set  out  in  full,  if  the 
complaining  party  has  been  neither  deceived  nor  misled,  though 
the  latter  mode  of  designation  is  the  better  practice.^ 

Whoro  Copy  of  Voniro  li  Borvad.  —  An  exception  is  made,  however, 
in  those  jurisdictions  wherein  litigants  or  persons  charged  with 
crime  are  entitled  to  be  furnished  with  a  copy  of  the  venire  or  a 
list  of  the  persons  summoned,  and  a  misnomer  is  either  made  a 
ground  of  objection  by  statute  or  is  of  such  a  character  as  to  be 
prejudicial  because  of  depriving  the  person  served  of  a  sufficient 
opportunity  to  make  inquiries  as  to  the  veniremen,  or  for  any 
other  reason  which  may  have  the  effect  of  preventing  him  from 
properly  preoaring  to  make  objection  to  the  proposed  jurors  if 
he  so  desire.* 

Wrong  Fenon  Bnmmonad.  —  But  where  a  person  who  is  not  the 
person  intended  to  be  summoned  is  returned,  or  answers  and 
participates  in  the  trial,  the  verdict  is  of  no  validity  and  the  pro- 
ceedings will  be  treated  as  a  mistrial.* 

C.  H.,  the  dissimilarity  existing  in  the  occupation,  and    residence  appearing 

middle  name,  where  there  is  no  prob-  on  the  list,  but  do  correspond   very 

ability  that  by  reason  of  ihe  mistake  nearly    any  prima  facie  presumption 

the  accused  was  injured  in  any  respect,  that  the  juror  summoned  was  not  one 

and  the  trial  court,  on  becoming  aware  of  those  selected  is  rebutted  by  proof 

of  the  facts,  directed  the  person  ap-  that  there  was  no  person  to  be  selected 

pearing  to  stand   aside.     McHu^h  v.  of  the  exact  name  appearing  on  the 

State,   43   Ohio  St.  154.  distinguishing  list.     Com.  v.  Valsalka,  181  Pa.  St.  17. 

Price  f.   State,  19  Ohio  423,  decided  1.  Floyd  v.  State,  $5  Ala.  61:  Cole  v. 

under  the  former  practice.  State.  105  Ala,  76;  Aikin  v.  State.  35 

Bight  of  Judge  to  Set  Aside  Ex  Xoro  Ala.  3(^9. 

XotQ.  —  Where    a    venire    cannot    be  2.  Sec  infra,   VIII.  Service  of  Jury 

quashed  because  of  the  misnomer  of  a  List  or  Panel, 

juror  summoned,   it  is  error  for  the  3.  In  Hill  v,  Yates,  12  East  229,  the 

court,  of  its  own  motion,  to  excuse  a  Court  of  King's  Bench  refused  to  set 

misnamed  venireman  who  is  qualified  aside  a  verdict  in  a  civil  case  where  the 

and  competent,  and  who  makes  no  re-  son  of  one  of  the  jurymen  answered  to 

quest  to  be  excused.    Sullivan  v.  State,  his  father's  name,  and  actually  served 

102  Ala.  135.  in  his  stead,  although  he  had  never 

Objeotioni  —  When  to  Bo  Xado.  —  Ob*  been  summoned.     Lord  Ellenborough 

jections  that. a  juror's  name  is  errone-  assigned  as  a  reason  for  denying  a  new 

ously  entered  upon  the  venire  should  trial  that  as  no  injustice  was  pretended 

be  made  by  the  accused  at  the  time  the  to  have  been  done,  and  the  ground  of 

juror  is  presented.    Anderson  &.  State,  a  new  trial  was  a  discretionary  matter, 

5  Ark.  445.  the  court  would  not  interfere,  but  would 

Appeal.  —  Where   the    mere    dissim<  leave  the  party  to  get  rid  of  the  verdict 

ilarity  in  names  of  the  persons  sum-  in  some  other  way  if  he  could, 

moned  and  the  jurors  who  sat  is  alone  This  decision  is  criticised  in  People  v. 

relied  on  as  a  ground  for  reversal,  and  Ransom,  7  Wend.  (N.  Y.)  417,  wherein 

in  no  other  way  does  it  appear  that  all  Suiherland,  J.,  says:  *'  I  must  confess 

the  jurors  who  rendered    the  verdict  that  that  case  carries  the  doctrine  to  an 

were  not  actually  summoned,  there  is  extent  which   I  should  be  unwilling  to 

no  available  error.     People  f .  O'Brien,  go.     It  appears  to  me  to  have  been  the 

88  Cal.  483.  verdict  of  but  eleven  men;  the  twelfth 

Frotomptioa  as  to  Identity.  —  Where  man  was  no  juror;  he  was  not  upon 

the  name,  occupation,  and  residence  of  the  panel;    he  was  not  the  man  in« 

a  person  summoned  as  a  juror  fail  to  tended  to  be  summoned,  nor  was  he 

correspond   exactly  witU   any  name,  even  ia  fact  summoned." 
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(3)  Objections  for  Misnomer.  —  Objections  because  of  mis- 
nomer, however,  to  be  available,  like  other  objections  of  a  like 
nature,  must  be  interposed  in  apt  time.* 

In  Dewey  v.  Hobson,  6  Taunt.  460,  a  mistake,  however    the  sheriff  was  di- 

person  not  summoned  answered  to  the  reeled  to  summon  and  did  summon  the 

name  and  served  in  the  place  of  a  per-  right  person,  and  there  was  held  to  be 

son   who  had  been  summoned,  which  no  error. 

fact  was  discovered  before  verdict,  not-  ProMntation  to  Aoonaod  of  Fonon  Vol 
withstanding    which   the   plaintiff    in-  Intondod.  —  In  Goodwin  r.   State,   102 
sisted   upon   retaining   the    juror  and  Ala.  87,  it  appeared  that  a  mistake  was 
obtained  a  verdict,  which  was  set  aside,  made  by  the  commissioners  in  copying 
the  court  distinguishing  the  case  from  from  the  slips  their  list  to  be  returned 
HiU  V.  Yates,  12  East  229.  to  the  court,  or  that  the  clerk  made  a 
In   Rex  V.  Tremaine,  7  D.  &  R.  684,  mistake   in   copying   the   writ   for  the 
16  E.  C.  L.  318,  a  son,  under  age,  per-  sheriff,  and  that  in  consequence  the  per- 
sonated his  father  as  a  juror  and  joined  son  to  whom  the  defendant  was  entitled 
In  a  verdict  of  guilty.     There  was  held  was  not  the  one  who  was  on  the  venire 
to  be  a  mistrial  and  a  new  trial  was  and  who  responded  to  the  call,  and  it 
granted,    gieat    importance  being  at-  was  held   that  it  was  error  to  put  the 
tached  to  the  circumstance  that  the  in-  juror  on  the  defendant, 
truder  had  not  the  legal  qualifications  Betam    in    Distilngai  of  Person  Vot 
of  a  juror.  Betomed    in    Venire.  —  In    Perm  or    v. 
See  Norman  v.  Beamont,  Willes  484.  Dorrington,  Cro.  Eliz.  222,  it  was  held 
wherein  the  verdict  was  set  aside  be-  that  if   one    man   be    returned   in    the 
cause  a  person  who  took  part  in  the  venire  and  another  in  the  distringas, 
trial,  though  not  returned  in  the  panel,  and   the  latter  serves,   there    is  error, 
answered  to  the  name  of  a  person  who  And  see  H asset  v.  Payne,  Cro.  Eliz.  256. 
was  returned.  Absence    of   Fraud  or  Prejudice.  —  1  n 
Vamoi  Identical  —  Failure  to  Make  In-  Mann  v,  Fairlee,  44  Vi.  672,  it  appeared 
qnirioi  as  to  Identity.  —  In   McGill   v.  that  the  sheriff  summoned  a  person  of 
State,  34  Ohio  St.  228,  a  capital  case,  it  the  same  surname  as,  and  whom  he 
appeared  that  the  father  of  the  person  supposed  to  be  identical  with,  a  juror 
summoned,  who  bore  the  same  name,  whose  name  had  been   placed  in   the 
answered,  was  accepted,  and  sat  on  the  jury  box  of  a  town,  and  the  person  so 
trial  without  the  knowledge  of  the  de-  summoned  appeared,  was  sworn,  and 
fendant  or  his  counsel,  and  it  was  held  participated  in  the  trial.     No  collusion 
that  the  accused,  by  failing  to  inquire  or  fraud  on  the  part  of  the  sheriff  or 
of  the  juror  whether  he  was  the  person  any  one  else  was  claimed,  and  neither 
summoned    by    that     name,  was    not  party  was  aware  that  the  name  had  not 
guilty  of  such  negligence  as  precluded  been  properly  placed  in   the  box  and 
him   from  taking  advantage  after  the  drawn  therefrom  until  after  the  verdict 
trial  of  the  juror*s  disqualification.  was  tendered  and  the  jurors  discharged 
Seenring ^eeence of  Person  Intended. —  from  service  in  the  cause:  and  it  was 
In  Goodwin  v.  State,  102  Ala.  87,  when  held  that  the  unsuccessful  litigant  was 
F.   G..    }r..   was  called,  a  person  an-  not  entitled  to  a  new  trial, 
swered.  stating  that  he  was  **  F^  G.,**  Inclnding    Persom    Vot    Summoned  — 
but  not '*F.  G..  Jr."     He  claimed  ex-  Waiver  of   Oljeetion. -- Objection  that 
empiion   because  over  the   age  limit,  the  sheriff  placed  on  the  ventre  for  the 
which  was  allowed,  and  the  court  de-  week  the  names  of  persons  drawn  as 
nied  a  motion  to  quash  the  venire,  but  jurors  who  had  not  been  summoned, 
directed  the  sheriff  to  summon   F.  G.,  though  good  if  made  before  trial,  comes 
Jr.,  and  stayed  all    proceedings  until  too  late  on  a  motion  in  arrest  of  judg- 
ihe  return  of  that  person,  who  was  then  ment.     Thomas  v.  State,  94  Ala.  74. 
challenged  peremptorily  by  the  state.  1.  Moon  v.  State,  68  Ga.  687. 
There  was  held  to  be  no  reversible  error.  After  Depoiit  of  Vamee  in  Box.  —  An 
In   Colt  V.  Eves,    12  Conn.  243    the  objection  that  the  name  of   a  person 
name  of  a  person  duly  drawn  was  en  summoned  as  a  juror  was  entered  on 
tered  in  the  venire,  but  by  mistake  the  the    scroll    by    an    erroneous    middle 
sheriff  summoned  another  person  hav-  initial,  State  v.  Mills.  91   N.  Car.  581, 
Ing  the  same  family  name,  but  a  differ-  or  by  initials,  must  be  taken  before  the 
ent  given  name.     On  discovery  of  the  name  of  the  juror  is  placed  in  the  box. 
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g.  Amendments  and  Corrections.  —  It  may  be  stated  as  a 

general  rule  that,  when  necessary,  amendments  and  corrections 
may  be  made  and  omissions  supplied,  except,  of  course,  where 
the  defects  are  of  such  a  vital  character  as  to  preclude  such  action.* 

6.  Biflobedlence  to  Proeess. '— Compelling  attendance,  attach- 
ment,  punishment,  etc.  See  infra^  IX.  Formation  of  Trial 
Jury. 

7.  Mandatory  and  Directory  Statntea.  —  As  a  rule,  requirements 
respecting  the  procurement  and  attendance  of  jurors  through  the 
medium  of  process  directed  to  the  sheriff  or  other  summoning 
officer  are  required  to  be  more  strictly  observed  than  provisions 
respecting  the  original  selection  and  drawing.  When  mandatory, 
a  failure  to  obey  the  requirements  will  invalidate  the  array,*  but 

State  V,  Simmons,  6  Jones  L.  (N.  Car.)  jury  process  directed  to  him  does  not 

309.  render  it  incurably  vicious,  and  is  not 

After  Formatioii  of  Jvy. — An  objec-  a  sufficient  reason  to  induce  the  court 
tion  on  the  ground  of  a  mistake  or  dis-  to  quash  the  array  of  jurors;  but  the 
crepancy  in  the  name  of  the  person  court  will  quash  the  return  to  the  proc- 
summoned  comes  too  late  after  the  jury  ess,  and,  on  motion,  will  direct  the 
has  been  drawn,  impaneled,  and  ac-  sheriff  to  complete  his  return  by  in- 
cepted by  the  state.  Williams  v.  dorsing  on  his  writ  the  execution  there* 
State,  81  Ala.  i.  of,  and  by  signing  the  same.    Com.  v, 

AtUr  Verdict  it  is  too  late  to  object  to  Chauncey,  2  Ashm.  (Pa.)  90. 

mistakes  in  the  process  as  to  the  Chris-  Annexation  of  Panel  to  DistriagM.  —  If 

tian  and   family  names  of  the  jurors  the    sheriff  annex    the    panel   to    the 

who  rendered   the  verdict.    Jewell  v.  venire,  and  not  to  the  distringas,  the 

Com.,  22  Pa.  St.  Q4.  latter  may  be  amended.     Hill  v.  Hill, 

1.  Com.  V.  Miller,  4  Phila.  (Pa.)  210;  i  N.  J.  L.  302. 

Com.  2/.  Chauncey,  2  Ashm.  (Pa.)  91;  PrwnmpUoa  of  (Sonyietion.  —  An  omis- 

Dewar  v.  Spence,  2  Whart.  (Pa.)  211.  sion  in  the  return  of  the  sheriff  will  be 

The  Betom  to  a  Bpooial  Veniro  may  be  presumed  to  have  been  corrected  by 

amended   to    meet    defects    urged    as  sufficient  evidence  to  justify  the  aver- 

grounds  of  a  motion  to  quash.     Wash-  ment  of  record.     Mullin*s  Appeal,  (Pa. 

in^ton    V,   State,    8    Tex.    App.    377;  1886)  5  A tl.  Rep.  738. 

Williams  v,   Sute,   29  Tex.  App.  89.  8.  Posey  v.  State,  73  Ala.  490;  State 

And  see  Sterling  V.  Slate,  15  Tex.  App.  v.  Windsor,  5  Harr.  (Del.)  512;    WiU 

249.  liams  V.  Com.,  91  Pa.  St.  493;  Hall  v. 

Statement  of  DiUgonoeUtod,  —  In  Mur-  Com.,  80  Va.  555;  Richards  v.  Com., 

ray   v.   State,   21   Tex.   App.  466.    an  81  Va.   iio;    Honesty  v.  Com..  81  Va. 

amendment  was  allowed  to  a  return  283:  Spurgeon  t/.  Com.,  86  Va.  652. 

which  was  defective  because  failing  to  In  Spurgeon  v  Com.,  86  Va.  652.  in 

state   the  diligence   which    had    been  which  ii  was  held  that  the  statute  in 

used  to  summon   jurors   returned  not  force   relative  to  the    summoning  of 

found  and  the  cause  of  the  failure  to  jurors  was  imperative,  it  was  said  that 

summon   them.    See    also  Powers  r.  *'  the  record  must  affirmatively  show 

State   23  Tex.  App.  42;  Rodriguez  v,  that  all  the  essential  formalities  in  the 

State,  23  Tex.  /Vpp.  503.  procedure  have  been    complied   with, 

Bupplj^ng  Date.  —  In  Anonymous,  i  and  a  failure  to  do  so  constitutes  error 
Pick.  (Mass.)  196,  a  constable  who  had  on  the  face  of  the  record  of  which  ad- 
omitted  in  his  return  to  state  the  day  vantage  may  be  taken  on  a  writ  of 
on  which  he  had  su'mmoned  the  jurors  error,  even  though  objection  was  not 
was  allowed  to  amend  in  that  particu-  made  by  the  accused  in  the  trial  court." 
lar,  and  was  excused  for  his  neglect  on  And  see  Hall  v.  Com.,  80  Va.  555. 
paying  costs  on  the  process  for  bring-  Jostiee's  (Sonrt.  —  Statutory  pioceed- 
mg  him  into  court.  ings   respecting    the    procurement   of 

Addition  of  Sigaaturo. — The  neglect  jurors    in    justices'    courts    must    be 

of  the  sheriff  to  sign  his  return  to  the  strictly    complied    with.      Becker    v« 
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where  the  statutes  are  directory,  and  independent  of  any  fraud 
or  misconduct,  the  mere  failure  to  follow  statutory  directions  may 
be  disregarded  where  no  rights  have  been  impaired,  no  prejudice 
has  resulted,  or  no  injury  has  been  sustained.^ 

8.  Appeal  and  Beview  —  Sufficiency  of  Becord  —  a.  Generally. 

—  The  record  must  be  sufficient  to  enable  the  reviewing  court 
properly  to  understand  the  objections  relied  on  and  the  grounds 
therefor.* 

b.  Venire  as  Part  of  Record.  —  The  venire  is  not  neces- 
sarily a  part  of  the  record  on  appeal,  unless  objections  were  taken 
below,*  and  then  it  must  be  made  a  part  thereof  by  bill  of 
exceptions.*  And  when  so  required  on  appeal  from  a  conviction, 

Sitterly,   58    How.    Pr,    (Montgomery  was  deemed  unimportant.     Siebert  v. 

County  Ct.)  38;  Brisbane  v.  Macomber,  People,  143  111.  571. 

56  Barb.  (N.  Y.)  375.  SabstanttalCompliaaM.  — Wh*le  statu- 

A  party  who  has  demanded  a  jury  tory  directions  to  summoning  officers 

trial  in  one  of  the  District  Courts  of  the  should  be  substantially  followed,  un- 

city  of  New  York  has  the  right  to  insist  essential  variations  will  not  necessarily 

that  the  jury  shall  be  drawn  as  pre-  affect  the  array.     Forsythe  v.  State,  6 

scribed  by  statute,  despite  the  fact  that  Ohio  19. 

no  prejudice  could  have  resulted  from  2.  A  record  reciting  "  and  the  jurors 

the  particular  irregularity.     Equitable  of  the  said  jury,  by  A  B,  Esq.,  high 

Gas  Li^ht  Co.  v.  French,  10  Misc.  Rep.  sheriff  of  the  said  county  of  C,  for  this 

(K.  Y.  C.  Pi.)  749.  purpose      impaneled     and     returned, 

1.  Siebert  v.    People,    143    111.    571;  agreeably  to  the  statute  in  such  case 

Johnson  z/.  State,  59  N.  J.  L.  535;  Poul-  made  and  provided,  to  wit,  C  D,"  etc., 

son  V,   Union  Nat.   Bank,  40  N.  J.  L.  is  sufficient,  and  it  is  not    necessary 

563;  Gardner  v.  State,  55  N.  J.  L.  17;  that  the  record  should  show  by  what 

Friery  v.  People,  54  Barb.  (N.  Y.)  319;  authority  and  before  whom  the  traverse 

State  V,  Stephens,  ii  S.  Car.  319;  Rex  jury    was    returned    and    impaneled. 

V,    Hunt,  4  B.  &  Aid.  430,  6  E.  C.  L.  State  v.  Price,  11  N.  J.  L.  203. 

547;  Hill  v.  Yates,  12  East  229.     And  Jndioial  Notice  of  Matten  Hot  Shown, 

sec  Haight  v,  Holley,  3  Wend.  (N.  Y.)  —  In  State  v,  Wilson,  85  Mo.  134,  the 

262.  motion   for  a  new   trial    recited    that 

Statutes    respecting    the    selection,  there  were  no  negroes  returned  on  the 

drawing,  and  summoning  of  jurors  are  venire,    the    defendant    in   the  cause 

no  part  of  a  system  to  procure  an  im-  being  a  negro,  but  nothing  appearing 

partial    jury    to   parties,   but    merely  in  the  record  to  show  the  race  or  color 

establish  a  mode  of  distributing  jury  of  the  persons  composing  the  venire, 

duty  among  persons  in  the  respective  or  whether  there  were  negroes  within 

counties,  etc.,    and  are    directory    to  the  county.     The  appellate  court  de- 

those  whose  duty  it  is  to  summon  the  clined   to  take   judicial  notice  of  the 

jury.     Rafe  v.  State,  20  Ga.  60.  matters   not  shown    or  to  review   the 

If nimportant  Irregolaritios. — In  People  point  raised. 

V.   Burgess,  153  N.  Y.  561,  it  was  held  8.  Organ  v.  State,  26  Miss.  78;  Byrd 

that  complaint  cannot  be  made  of  the  z/.  State,  i  How.  (Miss.)  253. 

irregular  mannei   of  summoning  the  Tho  Frooapt  to  Sommon  Juron  need  not 

jurors  where   the  complaining    party  be  returned  with  the  record.     Where 

was  deprived  of  no  jurors  whose  at-  made   up  in    proper  form   the  award 

tendance  could  have  been   had  if  the  of  process  for  summoning  the  juries 

service  had  been  made  in  accordance  only  appears.    Werfel  v.  Com.,  5  Binn. 

with  the  requiremenis  of  the  statute.  (Pa.)  65. 

Improper  Drawing  of  Additional  Jnron,  4.  Organ  v.  State,  26  Miss.  78;  Byrd 

—  Where  the  names  of  additional  i/.  State,  i  How.  (Miss.)  253;  Spurgeon 
jurors  were  required  to  be  drawn  from  v.  Com.,  86  Va.  652. 

the  jury  box  by  the  clerk  instead  of  di-  A  venire  can  only  become  a  part  of 
recung  the  sheriff  to  summon  talesmen  the  record  by  bill  of  exceptions,  and 
as  required  by  statute,  the  irregularity    where  the  record  shows  that  a  venire 
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the  failure  of  the  record  to  show  that  a  venire  issued  will  warrant 
a  reversal.* 

c.  Return  as  Part  of  Record.  —  The  return  upon  the  venire 
constitutes  no  part  of  the  record  unless  where  the  error  com- 
plained of  consists  of  misconduct  or  the  like  on  the  part  of  the 
summoning  officer  and  inspection  of  the  return  is  necessary 
properly  to  present  the  questions  raised.* 

9.  United  States  ConrtSi  —  Congressional  legislation  with  respect 
to  procuring  jurors  to  serve  in  the  courts  of  the  United  States  is 
included  in  the  Revised  Statutes  of  the  United  States,*  which, 
with  the  subsequent  statute  of  1879,*  practically  control  the 
manner  of  procuring  juries  in  the  federal  courts,  except  in  certain 
districts,  by  empowering  such  courts  to  make  all  necessary  rules  or 

was  issued  by  order  of  the  court  it  will  jurors  to  be  drawn  from  the  boxes  used 

be  sufficient.     Taylor  v.  Com.,  90  Va.  by   the  state  authorities  in   selecting 

loq.  jurors  in    the    highest   courts  of  the 

1.  State  V,  Dozier,   2  Spears  L.  (S.  state." 

Car.)  211;  Myers  v.  Com.,  90  Va.  785;        Order  for  Venire  in  Cireoit  Court  by 

Lewis  V.  Com.,  (Va.  1891)  12  S.  E.  Rep.  Diftriot  Judge.  —  By  the  terms  of  the 

1050;  Jones  V.  Com.,  87  Va.  63;  Hall  Act  of  Congress  of  June  30,  1879,  c.  52. 

V.  Com.,  80  Va.  555.  §  2,   *'  any  judge  '*   is  authorized  to 

2.  People  V,  O'Brien,  88  Cal.  483.  order  the  names  of  jurors  to  be  drawn 
Preenmption  of  Performance  of  Dnty  by  from    the    boxes    used    by    the    state 

Of&oer.  —  In  the  absence  of  a  return  of  authorities,   therefore  a  district  judge 

the  sheriff  on   the  writ  for  a  special  may    order  a  venire   for  the  Circuit 

venire,   it  will  be 'presumed  that  the  Court.     U.  S.  v,  Hanson,  28  Fed.  Rep. 

officer    properly   performed   his  duty.  74, 
Richardson  v.  State,  7  Tex.  App.  486.  Vnmber  of  Jnry  Bozee.  —  The  Act  of 

8.  Rev.    Stat.    U.  S.,   §  800  et  seq.  Congress  of  1879,  respecting  jurors  in 

See  U.  S.  V.  Insurgents,  2  Dall.  (U.  S.)  the  courtsof  the  United  States,  requires 

335.     See  also    supra^   VI.    3.     United  that  there  shall  be  as  many  jury  boxes 

StaUs  Courts.  as  there  are  clerks  for  places  of  hold- 

4.  By  the  Act  of  June  30.  1879  (21  ing  court,  and  this  act  was  held  com- 
Slat,  at  L.  43),  it  is  provided  that  petit  plied  with  in  the  eastern  district  of 
jurors,  including  those  summoned  dur-  Virginia  by  having  three  boxes  in  the 
ing  the  session  of  the  court,  shall  be  Circuit  Court,  although  the  court  had 
publicly  drawn  from  a  box  containing  but  one  clerk  —  nearly  all  criminal 
at  the  time  of  each  drawing  the  names  indictments  and  informations  being 
of  not  less  than  three  hundred  persons  brought  therein  —  there  being  three 
possessing  the  qualifications  prescribed  clerks  for  the  District  Court,  and  one 
in  section  800  of  the  Revised  Statutes,  for  each  place  of  holding.  U.  S.  v, 
"  which  names  shall  have  been  placed  Munford,  16  Fed.  Rep.  164. 
therein  by  the  clerk  of  such  court  and  a  Diierlmination  Againit  Part  of  Diitrict. 
commissioner,  to  be  appointed  by  the  — By  section  802  of  the  Revised  Stat- 
judge  thereof,  which  commissioner  shall  utes  it  is  provided  that  *' jurors  shall 
be  a  citizen  of  good  standing,  residing  in  be  returned  from  such  parts  of  the  dis- 
ihe  district  in  which  such  court  is  held,  trict,  from  time  to  time,  as  the  court 
and  a  well-known  member  of  the  princi-  shall  direct,  so  as  to  be  most  favorable 
pal  political  party  in  the  district  in  to  an  impartial  trial,  and  so  as  not  to 
which  the  court  is  held  opposing  that  incur  an  unnecessary  expense,  or  un- 
to which  the  clerk  may  belong,  the  duly  to  burden  the  citizens  of  any  part 
clerk  and  said  commissioner  each  to  of  the  district  with  such  services,'*  and 
place  one  name  in  said  box  alternately,  in  U.  S.  v.  Munford,  16  Fed.  Rep.  164, 
without  reference  to  party  affiliations,  this  provision  was  held  to  empower  the 
until  the  whole  number  required  shall  court  to  discriminate  against  one  part 
be  placed  therein.  But  nothing  herein  of  the  district  as  against  other  parts, 
contained  shall  be  construed  to  prevent  relative  to  the  number  of  jurors  to  be 
any  judge  from  ordering  the  names  of  taken  from  the  different  boxes. 
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Pnearln^  Attdndanoe  JUR  K  of  Jnron  at  Trial  Court. 

orders  which  will  conform  the  designation  and  impaneling  of 
juries,  in  substance,  to  the  laws  and  usages  relative  to  the  forma- 
tion of  juries  in  the  state  courts,  so  far  as  the  same  may  be 
practicable.*  By  this  legislation,  however,  Congress  did  not 
impose  upon  the  federal  courts  the  duty  of  following  the  state 
practice,  except  so  far  as  the  court  might  by  general  standing 
rule,  or  by  special  order,  adopt  the  state  practice  in  that  regard;* 
therefore,  unless  some  such  order  or  rule  has  been  made  or  pro- 
mulgated, the  courts  may  resort  to  the  common-law  practice,' 
and  it  has  been  held  that  the  several  acts  prior  to  that  of  1879 
were  applicable  only  to  the  mode  of  selection,  and  not  to  the 
number  to  be  summoned.* 

1.  The  special  provisions  relative  to  necessary  consequence  that  the  subject 
the  United  States  courts  in  Pennsyl-  must  depend  on  the  common  law,  by 
vania  (Rev.  Stat.  U.  S.,  §§  800,  801)  which  the  court  may  direct  any  num- 
were  repealed  by  the  Act  oif  June  30,  ber  of  jurors  on  a  consideration  of  all 
1879  (21  Stat,  at  L.  23).  the   circumstances    under    which    the 

2.  Yollowiiig  Stato  Practice.  —  The  venire  is  issued.  U.  S.  v.  Insurgents, 
stale  practice   should   be   followed  as  2  Dall.  (U.  S.)  335. 

nearly  as  may  be.     U.  S.  v.  Woodruff,  Snmmoiung  under  Former   State  Prao- 

4  McLean  (U.  S.)  105.  tloe.  —  In  Alston  v.  Manning,  Chase's 

Power  to  Make  Eulei.  —  The  Act  of  Dec.  (U.  S.)  460,  it  was  held  that  the 
Congress  of  July  20,  1840  (5  Stat,  at  L.  jury  was  properly  summoned  under 
394)1  conferred  upon  the  courts  of  the  what  had  been  for  a  long  time  the 
United  States  the  power  to  make  all  practice  of  the  state  courts,  but  which 
necessary  rules  and  regulations  for  con-  at  the  time  of  the  trial  had  been  ma- 
forming  the  impaneling  of  juries  to  the  terially  modified. 

laws  and  usages  in  force  in  the  states.  Betvni  under  Both  State   and  Federal 

U.  S.  V,  Shackleford,  18  How.  (U.  S.)  Law.  —  In  U.  S.  v.  Insurgents,  2  Dall. 

588.  (U.  S.)  335,  the  fact  that  the  marshal 

WI10  ICay  Serve  Proeeos.  — *'  Writs  of  returned  twelve  jurors  in  pursuance  of 

venire  facias,    when   directed    by   the  the  Act  of  Congress  and  sixty  jurors 

court,    shall    issue   from    the    clerk's  in  pursuance  of  the  state  law  was  held 

office,  and  shall  be  served  and  returned  not  to  constitute  error, 

by  the  marshal   in  person,' or  by  his  4.  Bight  of  Federal  Courts  to  Determine 

deputy;  or,  in  case  the  marshal  or  his  Vnmber. — The  courts  of  the   United 

deputy  is  not  an  indifferent  person,  or  Slates  must  determine  lor  themselves 

is  interested  in  the  event  of  the  cause,  the  number  of  jurors  to  be  summoned, 

by  such  fit  person  as  may  be  specially  and  may,  if  they  see  fit,  as  was  the 

appointed    for    that    purpose    by    the  settled  usage   in   some  circuits,   have 

court,  who  shall  administer  to  him  an  them  summoned  or  drawn  by  their  own 

oath  that  be  will  truly  and  impartially  officers.     U.  S.  v.  Richardson,  28  Fed. 

serve  and  return  the  writ."     Rev.  Stat.  Rep.  61;  U.  S.  v.  Dow,  Taney's  Dec. 

U.  S..  §  803.  (U.  S.)  34;    U.  S.  «r.  Reed,  2  Blatchf. 

3.  Hecesiity  of  Adoption  of  State  Prac-  (U.  S.)  435:  U.  S.  v.  Tallman,  10 
tice,  —  State  practice  as  to  summoning  Blatchf.  (U.  S.  25;  U.  S.  v.  Woodruff, 
jurors  will  not  control  the  federal  4  McLean  (U.  S.)  105;  U.  S.  v.  Col- 
courts  unless  expressly  adopted  by  lins,  i  Woods  (U.  S.)  499;  Alston  v, 
them.  Alston  v.  Manning,  Chase's  Manning,  Chase's  Dec.  (U.  S.)  460. 
Dec.  (U.  S.)  460.  See  also  Pointer  v.  Knmber  to  Be  Summoned  as  Aifected  by 
U.  S.,  151  U.  S.  396;  U.  S.  V.  Shackle-  State  Laws.  — The  Act  of  Congress  of 
ford  18  How.  (U.  S.)  588;  U.  S.  v.  Rich-  September  24,  1789,  c.  20,  §  29,  in  re- 
ardson,  28  Fed.  Rep.  69;  Silsby  v.  f erring  to  the  laws  of  the  states  in  rela- 
Foote,  14  How.  (IJ.  S.)  218.  tion  to  juries,  applies  only  to  the  mode 

Failnre  to  Adopt  Bale.  —  Where  an  Act  of  selecting  them  and  not  to  the  num- 

of  Congress  does  not  itself  fix  the  num-  ber  to  be    summoned.      The   Circuit 

ber  of  jurors,  and  no  state  rule  for  that  Courts  are  bound  to  follow  the  laws  of 

purpose  is  expressly  adopted,  it  is  the  the  respective  states  in  which  they  are 
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fitrrlM  of  Jury  Uit  or  l^anel.  JURY.  Biglit  to  Uft 

10.  Territorial  Courts.  —  In  the  territorial  courts,  where  the 
United  States  is  a  party,  or  the  case  is  one  arising  under  the 
Constitution  and  laws  of  the  United  States,  and  in  the  absence 
of  statutes  on  the  subject,  the  common  law  will  prevail,  and  a 
venire  may  issue  to  the  United  States  marshal,  directing  him  to 
summon  jurors  from  the  body  of  the  district  at  large.* 

VUL  Seetice  of  Jttbt  List  oe  Pavel  —  1.  Object  —  The  object 

of  statutes  requiring  a  list  of  the  jurors,  or  the  panel,  to  be  fur- 
nished to  a  person  accused  of  crime  is  to  afford  him  or  his  counsel 
an  opportunity  to  make  proper  inquiries  concerning  the  ante- 
cedents, predilections,  character,  and  qualifications  of  the  persons 
who  are  to  pass  on  the  facts  of  the  case,  and  thus  enable  them  to 
prepare  with  intelligence  such  objections  as  they  may  choose  to 
present.* 

2.  Eight  to  List  —  a,  ORIGIN  OF  Right.  — The  right  of  a  per- 
son accused  of  crime  to  be  served  with  a  list  of  the  names  or  a 
copy  of  the  panel  of  the  jurors  from  whom  a  jury  might  be 
selected  to  try  him  was  conferred  in  England  at  an  early  day.' 

held  in  the  mode  of  forming  the  juries  Kuntze,  2  Idaho  446.    And  see  Clinton 

and  in  determining  upon  their  qualifi-  v,  Engiebrecht,  13  Wall.  (U.  S.)  434. 

cations,   but  the    laws  of  the  several  Jnry  from  Body  -of  Distriot.  — Under 

states  do  not  regulate  the  courts  of  the  section  4  of  the  Act  of  Congress  of  June 

United  States  in  the  number  to  be  sum-  23,   1874,  18  Stat,  at  L.  254,  **  in  rela- 

moned,  they  being  governed  upon  this  tion  to  courts  and  judicial  officers  in  the 

subject  by   the   rules  of  the  common  territory  of  Utah,"  where  the    names 

law.     U.  S.  V,  Dow,  Taney's  Dec.  (U.  in  the  jury  box  of  two  hundred  jurors, 

S.)  34.  provided  for  by  that  section,  are  not 

Beveral  Writs  of  Venire  on  Trial  of  Sot-  exhausted  in  the  trial  of  an  indictment 

eral  Persons. — Where  an  Act  of  Con-  when    the    jury    is    only    partly    im- 

gress  directs  that  twelve  jurors  shall  be  paneled,  the  District  Court  may  issue  a 

summoned  from  the  county  in  which  ventre  to  summon  jurors  from  the  body 

the  offense  is  alleged  to  have  been  com-  of  the  judicial  district,  and  the  jury 

mitted,  on  the  trial  of  several  persons  may  be  completed  from  persons  thus 

separate  writs  may  be  issued  in  each  summoned.     Clawson  v.  U.  S.,  114  U. 

case,  and  a  separate  panel  returned  in  S.  477. 

conformity  to  each  writ.     U.  S.  v.  In-  2.  Stratton  v.   People,  5   Colo.   276; 

surgents,  2  Dall.  (U.  S.)  335.  State  v,  Howell,  3  La.  Ann.  50;  State 

Baoe  Discrimination — Power  to  Order  v.  Chambers,  45  La.  Ann.  36;    People 

Hew  Venire.  —  In  Ex  p,   Reynolds,   3  v.  Considine,  105  Mich.  149;    State  v, 

Hughes  (U.  S.)  559,  on  habeas  corpus,  Aaron,  4  N.  J.  L.  268;  State  v.  Shaw, 

the  court  acted  on  an  allegation  thai  2  Dev.  L.  (N.  Car.)  198;  State  v.  Wash- 

the  prisoners,  who  were  colored,  had  ington,  90  N.  Car.  664;  Slate  v.  Hens- 

noi    been  accorded   a   trial   by  a  jury  ley,  94  N.  Car.  1021;  Craft  v.  Com.,  24 

drawn   without  distinction  of  race  or  Gratt.  (Va.)  602;  U.  S.  v.  Insurgents,  2 

color,  having  been  tried  by  a  jury  com-  Dall.  (U.  S.)  335. 

posed  entirely  of  white  persons,  and  8.  42  Edw.  III.,  c.  11;  7  and  8  Wm. 

authorized  the  clerk  to  issue  forthwith  HI.,  c.  3,  §  7;  7  Anne,  c.  21.     See  also 

a  writ  of  habeas  corpus  cum  causa  to  3  Coke's  Inst.  175;  2  Hawk.  P.  C,  c. 

the  marshal  to  take  the  bodies  of  the  41,  §§  21,  22*.  Bac.  Abr.,  tit.  Juries(B); 

defendants,  etc.,  and  a  writ  of  venire  4  Black.  Com.  352. 

to  the   marshal   commanding  him   to  Historical    Statement.  —  '*  By    the  42 

summon  a  panel  of  jurors  qualilied  by  Edw.  III.,  c.  11,  it  is  recited  that  divers 

the  state  laws,  without  distinction  of  mischiefs  had  happened  because  that 

race  or  color.  the  panels  of  inquests  which  had  been 

1.  Beery  v.  U.  S.,  2  Colo.  186;  U.  S.  taken  before  justices  by  writ  of  scire 

V,    Beebe,    2   Dakota  292;     U.    S.    v,  facias  and  other  writs  had  not  been  re- 
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terrlee  of  Juy  List  or  PaaeL            JURY.  Bi^kt  to  Lift. 

b.  The  Right  in  the  United  States.  —  The  right  does 
not  exist  in  all  of  the  United  States,  though  in  a  number  of  them, 
by  force  of  express  statutes,  the.accused  is  entitled  to  be  furnished 
with  a  list  of  the  persons  summoned  or  directed  to  attend,*  for 

turned  before  the  sessions  of  the  jus-  by    the    statute   6    Geo.    III.,    c.   53 

tices  at  the  nisi  prius,  and  otherwise,  4  Black.  Com.  352. 

so    that    the   parties  could   not    have  1.  Alabama.  —  Slate  v,  McLendon.  1 

knowledge  of  the  names  of  the  persons  Stew.  (Ala.)  195;    Parsons  v.  State,  22 

which    should    pass    in    the    inquest,  Ala.  50;  Williams  v.  Stale,  48  Ala.  85 > 

whereby  divers  of  the  people  had  been  Bell  v.  Slate,  59  Ala.  55;  Bain  v.  State, 

disinherited  and  oppressed;  and  there-  70  Ala.  4;    Nutt  v.  State,  63  Ala.  180; 

upon  it  is  ordained  '  that  no  inquest  Phillips  v.  State,  68  Ala.  469;  Roberts 

but  assizes  and  deliverances  of  jails  be  v.  State,  68  Ala.  515. 

taken   by  writ  of  nisi  prius,  nor  any  Delaware,  —  State     v.     Windsor,     5 

other  manner,  at  the  suit  of  the  great  Harr.  (Del.)  512. 

or  small,  before  the  names  of  all  of  Mississippi,  ^-  Boles'     v.     State,     24 

them  that  shall  pass  in  the  inquest  be  Miss.  445. 

returned   in   the    court.*    ♦    *    *    In  AV«fyifrj<y.  —  State  v.  Aaron,  4  N.  J. 

trials  before  the  justices  of  jail  deliv-  L.  268. 

ery,  the  prisoner  has  no  right  to  a  copy  Tennessee,  —  Link  v.  State,  3  Helsk. 

of  the  panel  before  the  time  of  his  triaU  (Tenn.)  252. 

except  only  in  cases  within  the  purview  Texas,  — Robles    v.    State,    5     Tex. 

of  7  s  8  Wm.  III.,  c.  3,  §  7,  which  enacts  App.  346. 

'  that  all  and  every  person  or  persons  United    States,  —  U.     S.     v.     Dow, 

whoshall  be  accused,  indicted,  and  tried  Taney's  Dec.  (U.S.)  34;    U.  S.  z/.  In- 

for  high  treason,  whereby  any  corrup-  surgents,  2  Dall.  (U.  S.)  335. 

tion  of  blood  may  or  shall  be  made  to  Speoial     Juron  —  Louisiana.  —  Where 

any  such  offender  or  offenders,  or  to  any  jurors  are  drawn  for  the  special  pur- 

the  heir  or  heirs  of  any  such  offender  or  pose  of  passing  on  a  particular  case,  it 

offenders,   or  for  misprision  of    such  is  necessary  that  a. list  of  the  jurors  so 

treason,  shall  have  copies  of  the  panel  drawn  shall  be  served  on  a  defendant 

of  the  jurors  who  are  to  try  them  duly  as  prescribed  by  statute  in  the  case  of 

returned  by  the  sheriff,  and  delivered  regular  jurors.     State  v,  Pollet,  45  La. 

unto  them  and  every  of  them  so  ac*  Ann.  1168. 

cused  and  indicted    respectively,  two  TslamiAiu  •*-  In  the  absence  of  any 

days  at  the  least  before  he  or  they  shall  law  requiring  the  state  to  furnish  the 

be  tried  for  the  same.'  '*     5  Bac.  Abr.,  accused  with  a  list  of  the  talesmen  as 

tit.  Juries,  (B)  8,  334.  they  are  summoned,  a  refusal  to  furnish 

Ths  Knglish  Statute  of  7  Anno,  c.  2X,  such  a  list  is  not  error,  but  where  sev- 

§  II,  enacted  that  '*  when  any  person  eral  talesmen   have  been    summoned 

IS  indicted  for  high  treason  or  mispri-  and  are  in  attendance,  the  reasonable 

bion  of  treason,  a  list  of  the  witnesses  request  of  the  prisoner  to  be  furnished 

that  shall  be  produced  on  the  trial  for  a  list  ought  not  to  be  refused.     State  v, 

proving  the  said  indictment,  and  of  the  Henry,  15  La.  Ann.  207. 

jury,  mentioning   the  names,   profes-  Murder    CsMO — Cohrado,  —  By     the 

sion,  and  place  of  abode  of  the  said  General  Statutes  of  Colorado  (^    814) 

witnesses  and  jurors,  be  also  given,  at  every  person    charged    with    murder 

the   same  time  that  the  copy  of  the  must    be  furnished,   previous    to  his 

indictment  is  delivered  to  the  party  in-  arraignment,  with  a  list  of  the  jurors, 

dieted;   and  that  copies  of  all  indict-  See  Stratton  v.  People,  5  Colo.  276. 

ments  for  the  offenses  aforesaid,  with  In  Texas  a  defendant  indicted  for  a 

such  lists,  shall  be   delivered  to  the  capital  felony  is  entitled  to  have  served 

party  indicted  ten  days  before  the  trial  on  him  a  list  of  the  names  summoned 

and  in  presence  of  two  or  more  credible  under  a  special  venire.     Sharpen.  State, 

witnesses."     Logan  v.  U.  S.,  144  U.  S.  6  Tex.   App.  650;    Drake  v.  State,  5 

263.     See  also  4  Black.  Com.  352.  Tex.   App.  649;    Harrison  v.  State,  3 

The  statute  of  7  Anne,  so  far  as  it  Tex.  App.  558. 

affected    indictments   for  the  inferior  Kandatory  Statute.  —  The  Texas  stat- 

species  of  high  treason,  respecting  the  ute  (Code  Crim.  Pro.,  art.  617)  provid- 

coin  and  the  royal  seals,  was  repealed  ing  that  **  no  defendant  in  a  capital 

859  Volume  XII. 


flenrlee  of  Jiut  Uit  or  Puiol.  JtfR  Y.  kight  to  List. 

in  the  absence  of  statutory  provision  to  that  effect  the  accused 
has  no  right  to  be  furnished  with  the  names  of  the  proposed  jury- 
men.* 

c.  Nature  of  Right.  —  This  right,  when  conferred  by  statute, 
is  regarded  as  a  substantial  and  important  one,  which  should  not 
be  impaired,  or  of  which  the  accused  should  not  be  deprived  by 

any  irregular  action  of  the  court  or  its  officers.* 

case  shall  be  brought  to  trial  until  he  venire  list  is  served  on  him,  and  the 

has  had  one  day's  service  of  a  copy  of  indictment   is   afterward  nolle   prose- 

the  names  of  persons  summoned  under  quied,    and    an    information     is    filed 

a  special  venire  facias,  except  when  he  against  the  accused  at  the  same  term 

waives  the  right  or  is  on  bail,"  is  man-  of  court,  charging  the  same  offense,  it 

datory.     Jones  v.  State,  33  Tex.  Crim.  is  not  necessary  again  to  serve  a  copy 

Rep.  617.  of  the  venire  on  the  accused.     State  v. 

Jnron  for  Tom  Othor    than  That  of  Washington,  40  La.  Ann.  669. 
Trial.  —  An  accused  whose  case  is  fixed        flerrioo  at  Boeond  Trial.  —  Where  a  de- 

for  the  second   week  of  the  term  has  fendant  has  been  duly  served  with  a 

not  the  right  to  require  service  of  the  list  of  the  jurors  prior  to  his  artaign- 

list  of  jurors  drawn  for  the  third  week  ment,  in  accordance  with  a  statute  re- 

of  the  term.     State  v,   Pierre,  38  La.  quiring  service  ot  the  list  at  that  time, 

Ann.  91.  after  such  service  has  been  made  there 

Alabama.  —  Statutes     requiring     the  is  no  duty  imposed  to  furnish  another 

service  of  jury  lists  are  mandatory,  and  list  at  a  second  trial  had  at  a  subsequent 

failure  to  comply  with  them  will  con-  term.     Heller  v.  People,  2  Colo.  App. 

stitute  reversible    error.      Roberts    v,  45Q. 

State,  68   Ala.  515.     And  see   Nutt  v,        2.  Phillips    v.    State,   68    Ala.    469; 

State,  63  Ala.   z8o;    Bell  v.  State,   59  Stale  v,  McLendon,  i  Stew.  (Ala.)  195; 

Ala.  55     Williams  v.  Slate,  48  Ala.  85;  Parsons  v.  State,  22  Ala.  50;    Bain  v. 

Parsons  v.  State,  22  Ala.  50  Siaie,  70  Ala.  4;    Roberts  v.  State.  68 

Beasona  Assignod  for  Bofosing  Copy  of  Ala.  515;    Nutt  v.  State.  63  Ala.   180; 

thePanoL—  In  State  v.  Williams,  2  Hill  Bell  v.  State,  59  Ala.  55;    Williams  v. 

(S.  Car.)  381,  the  court,  in  holding  that  State,  48  Ala.  85;  Stewart  v.  Slate,  13 

a  prisoner  was  not  entitled  to  a  copy  of  Ark.  720;  Minich  v.  People,  8  Colo.  440; 

the  panel  of  the  plea  and  petit  jury  an-  Mooney  v.  People,  7  Colo.  218:  Stration 

nexed    to    the    venire,    and     had    no  v.  People,  5  Colo.  276;    Powell  v,  Peo- 

ground  for  complaint  that  if  talesmen  pie   5  Hun  (N.  Y.)  69,  63  N.  Y.  88,  Ro- 

were  to  try  him  he  had  no  means  of  bles  v.  State,  5  Tex.  App.  346. 
knowing  them  until  they  were  called        nUtorato  Defendant.  —  The  failure  to 

into    the    box.    said.      "There   is,    I  serve  a  copy  of  a  special  venire  upon 

think,  great  wisdom  in  not  allowing  a  the  defendant,  as  required  by  statute, 

copy  of  the  panel  to  the  prisoner;  if  he  is    not    excused    by    the  fact  that  he 

were  allowed  to  have  it,  it  might  be  the  "could    not    read  writing"  and  that 

means  of  enabling  him  to  obtain  an  service   was  made    upon  his  counsel, 

acquittal  by  bribery  or  influence.**  Jones    v.   State,   33  Tex.  Crim.    Rep. 

Unneoetsary  Service  of  List.  —  There  is  617. 
no  ground  for  complaint  that  a  list  for        Defendant  Standing  Mute.  —  Though  a 
another  week  was  served  if  ihe  list  of  defendant,  by  standing  muie  and  re- 
jurors  who  were  to  pass  on  the  defend-  fusing  to  plead,  is  treated  as  pleading 
ant*s  case  was  furnished  to  him.     State  not  guilty,  he  is  entitled  to  have  a  list 
V,  Casey,  44  La.  Ann.  960.  of  the  jurors  furnished  him  within  a 
1.  Driskill  v.  State,  45  Ala.  21.  reasonable  time  before  the  announce- 
There  is  no  obligation   to  furnish  a  ment    of    the    formation  of  the  jury, 
list  of  jurors  to  the  defendant  before  Link  v.  State,  3  Heisk.  (Tenn.)  252. 
the  trial,  in  the  absence  ot  any  statu-        Bejection  of  Competent  Penont  on  Lilt 
tory  requirement  to  that  effect.     Green  —  The  right  10^  list  of  the  jurors  sum. 
V.  State,  38  Ark.  304;  Wright  v.  State,  moned  is  impaired  by  the  action  of  the 
35  Ark.  639.  court  in  erroneously  rejecting,  as  in- 
Seoond  SeiTioe  at  Same  Term.  —  When  competent,  persons  returned  upon  the 
a  party  is  indicted,  and  notice  of  the  original  list  furnished  to  the  prisoner 
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fanioe  of  ixaj  Uit  or  Panel*  JUR  K  form  and  Suffldeney  of  List* 

d.  Waiver  of  Right.  —  The  right  to  a  list,  or  to  a  list  free 
from  imperfections,  is  a  right  created  for  the  benefit  of  the 
accused,  and  one  which  he  may  waive  *  by  failure  propierly  to 
claim  it,  or  to  claim  it  at  the  proper  time,*  or  by  going  to  trial 
without  objections.' 

3.  Porm  and  Sufficiency  of  List — a.  Generally.  —The  list 
served  on  the  accused  should  contain  the  names  of  all  the  per- 
sons summoned  or  otherwise  required  to  be  in  attendance  for 
service  as  jurors  in  the  trial  of  the  cause,^  but  it  is  not  a  good 
ground  of  complaint  that  the  list  includes  the  names  of  persons 
other  than  those  actually  summoned ;  *  and  while  it  has  been 

and  to  put  him  on  talesmen  to  make  up  served  on  him,  and  does  not  ask  for  an 

the    jury.    Atkins    v.   Slate,   i6  Ark.  enlargement  of  time,  he  waives  the  ob- 

571.  jection  of  want  of  service.     Durrah  v. 

Aifording  Opportnnity  to  Ezamine  List.  State,  44  Miss.  789. 
—  In  People  v.  Colt,  3  Hill  (N.  Y.)  432,  4.  Territory  v,  Kelly,  2  N.  Mex.  292; 
I  Park.  Cr.  Rep.  (N.  V.)  611,  but  nine-  Murray  v.  State,  21  Tex.  App.  466. 
teen  jurors  answered  to  their  names,  Penoiu  AetuaUy  Snmmonod. —  In  Shel- 
and  by  the  direction  of  the  court  three  ton  v.  Slate,  73  Ala.  5,  a  statute  re- 
hundred  additional  jurors  were  sum-  quiring  service  of  a  list  of  persons 
moned,  and  it  was  held  that  no  excep-  summoned,  including  those  summoned 
lion  would  lie  to  a  refusal  of  the  court  foriheregular  jury  for  the  second  week, 
to  delay  the  trial  for  two  or  three  days  etc.,  was  held  to  be  sufficiently  com- 
for  the  purpose  of  affording  to  th6  de-  plied  with  by  giving  a  list  of  the  names 
fendant  an  opportunity  of  examining  of  the  persons  actually  summoned,  in- 
the  list  of  jurors.  eluding  a  list  of  names  constituting  the 

1.  Williams    v.    State,    48    Ala.  85;  venire,   criticising    Floyd    v.  State.   55 

Henderson  v.  State,  98  Ala.  35;    State  Ala.  61,  wherein  it  was  held  that  by 

V.  Price,  6  La.  Ann.  691;  State  v,  Vcs-  *'  those     summoned     on    the    regular 

ter,  23  La.  Ann.  620;  State  v.  Klinger,  juries   for  the    week  **   regular  jurors 

46   Mo.  224;    Robles  v.  State,  5  Tex.  "  in  attendance  "  was  meant. 

App.  346.  Designation    of   Persons    Drawn.  —  A 

8.  Bill  V.  State,  29  Ala.  34;  State  v,  statute  requiring  service  of  a  copy  of 

Vester,    23    La.    Ann.    620;    Stale    v,  the  names  of  persons  summoned,  etc., 

Klinger,  46  Mo.  224.  is  not  complied   with  by  service  of  a 

Continnanoe  for  Want  of  Lift.  —  A  de-  copy  of  the  names  of  persons  drawn. 

fendant  is  not  entitled  to  a  continuance  Harrison  v.  State,  3  Tex.  App.  55S. 

because  not  furnished  with  the  copy  of  Failore  to    Include   Names   of   Jurors 

the  indictment  and  a  list  of  the  jurors.  Drawn.  —  A  jury  list  is  not  invalid  be- 

if  it  appears  that  he  made  no  applica-  cause  containing  the    names  of  those 

tion   for  the  list.      U.   S.  v,  Shive,   i  summoned  only,  and  not  the  names  of 

Baldw.  (U.  S.)  510.  those  drawn.     State  v,  Wright,  41  La. 

8.  Alabama.  —  Bill  v.  State,  29  Ala.  Ann.  600. 

34.  Designation  of  Duly  Qualified  Persont. — 

Arkansas.  —  Freel  v.  State,  21  Ark.  Wagner's  Statutes  (Mo.),  p.  1102.  g§  7, 

213,    Dawson  v.   State,   29  Ark.  116;  8,  respecting  the  service  of  a  panel  of 

Benton  v.  State,  30  Ark.  344.  forty    veniremen    upon     a   defendant 

Louisiana, — State  v.  Jackson,  12  La.  charged  with  murder  in  the  first  de- 
Ann.  679.  gree,  only  requires  service  of  the  panel 

Missouri,  —  Lisle  v.  State,  6  Mo.  428;  summoned  by  the  sheriff,  and  not  a  list 

State  V,  Green,  66  Mo.  631.  of  forty  men  who  have  been  passed  on 

New  Jersey,  —  Patterson  v.  State,  48  by    the    court    and    found    qualified. 

N.  J.  L.  381.  State  v.  Melton,  67  Mo.  594. 

Texas,  —  Houillion  z^.  State,  3  Tex.  5.  The  Practice  under  the  Texas  Code  of 

App.  537.  Criminal  Procedure  contemplates  that 

Beqnetting  Enlargement  of  Time.  —  If  there  shall  be  no  material  difference 

the  defendant  does  not  object  to  going  between  the  list  certified  by  the  sherifif 

to  trial  because  the  venire  has  not  been  and  the  certified  copy  thereof  prepared 
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Bnwiee  of  Jury  Hit  or  PaaeL  JUR  K  VMrm  and  IniLeienej  of  list. 

held  that  the  omission  to  include  the  names  of  all  the  persons 
summoned  may  furnish  a  good  ground  of  objection,*  it  has  also 
been  held  that  the  list  or  venire  served  is  not  invalidated  by  the 
fact  that  the  persons  therein  named  did  not  respond  to  the  sum- 
mons, either  because  they  could  not  be  found  or  because  they 
had  been  excused.* 

b.  Caption.  —  Unless  so  prescribed  by  statute,  it  does  not 
seem  necessary  that  the  list  served  should  have  a  caption  if 
enough  appears  to  acquaint  the  accused  with  the  fact  that  it  is 

for  service  on  the  defendant.     Clark  v,  thereof  are  not  subverted  by  the  fact 

State,  8  Tex.  App.  350.  that  the  certified  copy  served  contained 

In  Alabama^  where  provision  is  made  other    names,     which     were    erased, 

for  a  special  venire  for  a  capital  case  Murray  v.  State,  21  Tex.  App.  466. 

consisting  of  the  regular  jurors  for  the  Ineludoii  of  Chrand  Jnion. —  The  ac< 

week  and  additional  jurors  to  be  drawn  cused  cannot  complain  that  the  list  of 

in  open   court,    where   a  copy  of  the  jurors  served   on   him   contained    the 

names  of  the  jurors  is  served  upon  the  names  of  the  whole  panel  drawn  for 

defendant  it  is  no  objection  that  some  the  term  of  court,  including  the  grand 

of  them  were  not  then  summoned  or  jurors,  etc.,  if  said  list  designated  those 

were  not  summoned  at  all.     Parsons  v,  who  were  to  serve  during  the  week  in 

State,  81  Ala.  577,  distinguishing  Posey  which  his  case  was  to  be  tried.     State 

V,  State,  73  Ala.  490,  and  Shelton  v.  v.  Washington,  33  La.  Ann.  896. 

State,  73  Ala.  5.  1.  Omisiion  of  Ooxuiderable  Knmber.  — 

Inclusion  of  *^  Jurors  for  ike  Week^  Where  a  defendant  is  entitled  to  serv- 

—  In  Thomas  v.  State,  94  Ala.  74,  the  ice  of  a  copy  of  the  names  of  persons 

defendant  was  served   with   a  list  of  summoned  under  a  special  venire,  it  is 

seventy-five     names,     including     the  good  ground  for  quashing  the  venire 

names  of  thirty-six  persons  summoned  that    the     copy    served    omitted    the 

for  the  week  during  which   the  cause  names  of  seven  veniremen  summoned 

was  set  for  trial.     On  the  day  set  the  by  the  sheriff,  as  shown  by  his  return, 

cause  was  again  set  for  a  day  in  the  Kellum  «/.  State.  33  Tex.  Crim.  Rep.  82. 

following  week,  at  which  time  the  de-  Omisiion  of  Penon  Snmmonad  bat  Vot 

fendant  moved  to  quash  the  venire  on  Drawn.  —  The  omission  from  the  venire 

the  ground  that  the  list  served  on  him  served  of  the  name  of  a  person  who, 

did   not  contain   the   names  of   those  though     summoned,    had     not    been 

summoned  for  that  week,  and  it  was  drawn  is  not  a  ground  of  objection  on 

held  that  the  court  properly  overruled  the  part  of  the  defendant.     Green  v, 

the  motion  and  required  the  defendant  State,  97  Ala.  59. 

to  select  a  jury  from  the  names  con-  Faailxig  by  Oinitted  Juror,  —  In  State 

tained  in  the  list  served  on  him.  v,  Powell,  7  N.  J.  L.  244,  in  calling  the 

Failure  to  Have  List  Corrected,  —  jury  it  appeared  that,  by  mistake,  the 
Where  the  accused  could  readily  see  name  of  one  of  the  jurors  had  been 
that  the  list  furnished  him  contained  omitted  from  the  copy  of  the  panel  de- 
an excess  of  names,  for  the  reason  of  livered  to  the  prisoner,  and  on  objec- 
thc  inclusion  of  the  names  of  persons  tion  by  the  latter  to  the  jurors  being 
not  served  and  others  excused,  and  the  sworn,  the  presiding  judge  ordered 
list  might  have  been  corrected  had  the  that  the  juror  in  question  be  passed  by 
attention  of  the  court  been  called  to  and  that  the  jurors  be  called  according 
the  fact,  he  cannot  be  heard  to  cbmplain  to  the  list  delivered, 
when  it  is  plain  that  he  sustained  no  Time  of  Kaking  01]jeotioii.  —  An  objec- 
injury  from  the  irregularity.  Good-  tion  that  the  name  of  a  juror  was  not 
hue  V,  People,  94  III.  37.  on   the  list  delivered   to  the  accused 

Erasure  of  Kuum  of  Penoiu  Kot  Sum-  should  be  made  when  the  juror  is  pre- 

moned.  —  Article  617  of  the  Texas  Code  sented  to  be  sworn.     State  v,  Dubord, 

of  Criminal  Procedure  requires  no  more  2  La.  Ann.  732. 

than  that  the  names  of  all  the  jurors  2.  State  v.  Guidry,  28  La.  Ann.  630. 

summoned    under   the  special   venire  The  Aceusod  Cannot  EeltiM  to  Go  to 

shall  be   served,   and    the  provisions  Trial  on  the  grounds  that  on  the  list  of 
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Bsrrioe  of  lory  Liit  or  (umL  JUR  K  form  and  Saftoionoy  of  Llit. 

intended  to  designate  the  persons  who  may  be  presented  to  him 
for  the  trial  of  his  case.* 

e.  Number  of  Veniremen.  — A  requirement  that  a  list  con- 
taining the  names  of  a  designated  number  of  persons  shall  be 
served  on  the  accused  is  not  complied  with  by  the  service  of  a 
list  containing  less  than  the  prescribed  number.* 

d.  Residence  of  Veniremen.  —  In  general  it  is  necessary 
that  the  residence  or  place  of  abode  of  the  persons  to  be  pre- 
sented  to  the  accused  should  be  set  out  with  sufficient  particu- 
larity to  enable  him  to  identify  the  persons  proposed  to  be  put 
upon  him.* 

e.  Occupation  of  Veniremen.  —  For  the  like  reason,  where 
there  is  a  positive  requirement  as  to  designating  the  occupation 
of  the  persons  named  in  the  list,  the  designation  should  be  suffi- 
cient to  distinguish  the  persons  intended  from  others  of  the  same 
name,  and  although  there  may  be  no  such  requirement,  it  cer- 
tainly is  not  objectionable.* 

/.  Qualifications.  —  The  accused  is  not  entitled  to  have 
served  on  him  the  names  of  competent  persons  or  persons  duly 
qualified  to  serve  as  jurors,  since  one  of  tne  objects  of  furnishing 

jarors  served  on  him  some  had  been  wherein  the    jurors  reside.    State  v, 

excused,    some    had    not    been    sum-  Underwood,  49  La.  Ann.  1599. 

rooned,  and  the  names  of  two  of  them  AbbreTiatlon  of  KamM  of  Townships.  — 

were  not  on  the  original  venire.    State  It   is  not   a  good  objection  that  the 

V,  Kane,  32  La.  Ann.  999.  names  of  the  townships,  indicating  the 

1.  It  is  not  necessary  that  the  list  residences  of  the  membeis  of  the  panel 

served  should  have  any  caption,  but  it  on  the  list  served,  are  abbreviated,  if 

is  sufficient  if  the  list  is  correct  and  the  the   designation    is   sufficiently  clear. 

defendant  or  his  counsel  is  served  with  State  v.  Brooks,  30  N.  J.  L.  356. 

a  copy  and    informed  by  the  sheriff  Decignation  of  County.  —  In  U.  S.  v. 

that  it  composes    the  ^cial    venire  Insurgents.  2  Dall.  (U.  S.)  335,  a  speci- 

drawn    and    summoned    in  his  case,  fication  of  the  residence  of  the  proposed 

Henderson  v.  State,  98  Ala.  35.  jurors    by    mentioning    the    counties 

In   Louisiana,  a  list  of    the    jurors,  wherein    they    resided    was    deemed 

headed  *'  List  of  jurors  drawn  to  serve  objectionable,  and  it  was  held  that  the 

as  petit  jurors  for  the  third  and  fourth  lists  should  sufficiently  designate  the 

weeks  of  the  October  term,  1858,  of  the  jurors  by  giving  their  places  of  abode, 

District     Court    for    the     Parish    of  or  at  least  the  townships  in  which  they 

Caddo,"  duly  served  on  the  prisoner,  resided. 

was  held  to  be  a  sufficient  compliance  4.  See  supra,  VII.  Procuring  A ttend- 

with  the  law.     State  v.  Ward,  14  La.  ance  of  Jurors  at  Trial  Court. 

Ann.  684.  The  Employment  of  Ditto  Marks  to  Indi- 

8.  Roberts  v.  State,  68  Ala.  515.  oate  the  Oocnpation  of  persons  on  the 

The  service  of  a  list  containing  one  list,  while  reprehensible,  will  not  re- 
name less  than  the  number  directed  to  quire  quashal  of  the  venire  where 
be  summoned,  but  more  than  the  neither  the  defendant  nor  his  counsel 
lesser  number  required  by  law  to  be  was  misled  thereby.  Cole  ».  State, 
summoned,    is   a    mere    irregularity  105  Ala. 76. 

which  may  be  waived  by  the  failure  to  United  States  Courts.  —  In  U.  S.  v.  In- 

object.     Williams  v.  State,  48  Ala,  85.  surgents,  2   Dall.  (U.  S.)  335,  it   was 

8.  Showing  Ward  of  Parish.  —  In  the  held  that  as  the  Act  of  Congress  did  not 

absence  of  any   requirement    to   that  require  a  designation  of  the  occupation 

effect,  the  copy  of  the   venire  served  of  the  jurors,  it  was  immaterial  that  no 

need  not  show  the  wards  of  the  parish  designation  in  that  respect  was  made; 
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tenriee  of  Jury  Uit  or  FaaeL  JUR  K  Ftom  and  BnAdenoy  of  list. 

names  is  to  enable  him  to  ascertain  the  fitness  or  unfitness  of  such 
persons.* 

g.  Designation  of  Offense.  —  In  the  absence  of  statutory 
provisions  on  the  subject,  a  copy  of  the  venire  served  on  the 
accused  need  not  designate  the  offense  with  which  he  is  charged.* 

h.  Misnomer  of  Veniremen.  —  While  the  accused  undoubt- 
edly has  the  right  to  insist  that  the  names  of  the  persons  sum- 
moned  or  intended  to  be  included  in  the  panel  shall  properly 
appear  therein,'  mistakes  or  imperfections  in  the  names  of  the 
persons  so  designated  which  are  not  misleading  or  prejudicial,  or 
of  such  a  character  that  the  persons  intended  cannot  be  suffi- 
ciently identified,*  or  the  designation  of  the  veniremen  by  the 

although  by  the  state  act  such  designa-  542.    And  see  Reg.  v.  Mellor,  27  L.  J- 

tion  was  necessary.  M.  C.  121. 

1.  State  V.  Melton,  67  Mo.  594.  Immaterial      MiftakM.  —  A       venire 
In  Henderson  v.  State,  98  Ala.  35,  should  not  be  quashed  for  mistakes  in 

on  drawing  the  name  of  a  juror  the  the  names  of  persons  included  in  the 

sheriff    announced  '*  over  age,"    and  list  delivered  to  the  accused  where  by 

proceeded     to    draw     another    juror,  statute  such  mistakes  are  not  sufficient 

whereupon  the  defendant  objected,  and  cause  for  quashal.     Hall  v.  State,  51 

the  court  proposing  to  recall  the  juror,  Ala.  9. 

the  ground  of  objection  was  stated  to  Nonattendaaee  of  Xisnamed  Juror.  —  If 

be  that  the  defendant  was  '*  entitled  to  a  defendant  in  a  capital  case,  not  being 

be  served  with  com;>etent  jurors."     It  in    actual    confinement,    and     having 

was  held  that  the  objection  was  with-  counsel  entered  on  the  docket,  proceed 

out  merit.  to  trial  without  objecting  to  the  panel 

Ezoniing    Objoctioiiable    Jvron.  —  An  of  jurors  summoned,  he  cannot  have 

objection  that  a  list  of  a  special  venire  the  entire  panel  set  aside  on  account  of 

contained  the  names  of  persons  who  the  misnomer  of  one  of  the  jurors,  who 

had  been  present  on  a  former  trial  is  was  summoned  but  failed   to  attend, 

obviated  by  the  fact  that  such  jurors  Bill  v.  State,  29  Ala.  34. 

were  excused  by  the  court.     Carthaus  GonclasiveneM     of    Betermination    of 

V,  State,  78  Wis.  560.  Judge  ai  to  Xisiiomer.  —  It  is  within  the 

2.  Bowen  v.  State,  3  Tex.  App.  617,  province  of   the   trial  judge  to  deter- 
8.  Bight   to    Person    Intended.  —  The  mine   as   to  whether  the   name  of   a 

defendant  is  entitled  to  the  juror  juror  is  properly  written  in  the  list  de- 
drawn  by  the  commissioners,  and  can-  livered  to  the  accused,  and  his  judg- 
not  be  required  to  have  one  of  the  same  ment  in  this  respect  is  final  unless  the 
name  whose  name  was  erroneously  proofs  show  that  he  was  perversely 
placed  on  the  venire  and  who  responded  mistaken.  Taylor  v.  State,  48  Ala. 
to  the  name  of  the  juror  drawn.  Good-  180. 
win  t/.  State,  102  Ala.  89.  ?ailuro  to  Ask  for  Correetion.  —  The 

Bight  to  Person  Betumed.  —  Only  the  improper  designation  of  a  person  sum- 
persons  named  on  the  sheriff's  return  moned  and  a  discrepancy  between  the 
can  be  sworn  as  jurors,  and  hence  it  is  name  by  which  he  was  summoned  and 
a  ground  of  error  that  a  juror  of  a  his  n^me  as  contained  in  the  list  fur- 
name  different  from  the  one  furnished  nished,  which  could  have  been  cor- 
the  prisoner  was  sworn  upon  the  panel,  rected  had  the  attention  of  the  court 
Mingia  v.  People,  54  111.  274.  been   called   to   the  matter,  and  from 

4.  Johnson  v.  State,  47  Ala.  9;  Hall  which     no    injury    resulted,    will    be 

V,  State,  51  Ala.  9;    Floyd  v.  State,  55  deemed  mere  harmless  irregularities. 

Ala.  61;  Roberts  v.  State,  68  Ala.  156;  Goodhue  v.  People,  94  III.  37. 

Hubbard  v.  State,  72  Ala.  164;   Jones  Timely    Objeetion. —  If    a    defendant 

V.  State,  104  Ala.  30;    Simon  v.  State,  fails   to  challenge   the   array  for  any 

108  Ala.  27;    Bell  v.  State,  (Ala.  1897)  cause  going  to  show  that  it  was  not 

22  So.  Rep.  526;    Kimbrough  v.  State,  fairly   or  properly   put   upon  him,  he 

62  Ala.  248;    State  i/.  Brooks,  92  Mo.  cannot  thereafter  object  that  the  name 
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initials  of  their  given  names  instead  of  by  writing  out  the  names 
in  full  or  as  contained  in  the  original  process,*  or  variance  or  dis- 
crepancies between  the  original  list  and  the  copy  served,  will  not 
ordinarily  be  deemed  of  sufficient  importance  to  require  a  quashal 
of  the  venire,  or  of  such  a  nature  as  to  vitiate  the  proceedings  in 
which  the  alleged    irregularities  occurred.*      However,  though 

of  one  of  the  jurors  was  incorrectly  it  further  appearing  that  none  of  the 

written  on  the  list.     Moon  v.  State,  68  persons  in  question  served  as  jurors. 

Ga.  687.  Bowen  v.  State,  3  Tex.  App.  617. 

1.  Cato  V,  State,  72  Ga.  749.  AbMneo  of  Prigadioo.  —  Alleged  irreg- 

CoxTOCt  Initials. — The    omission    to  ularities  consisting  of  supposed  discrep- 

insert  the  Christian  name  of  a  juror  in  ancies  and  delects  in  and  between  the 

full  in  a  panel  served  is  immaterial  if  venire  and  the  copy  thereof  served  on 

the  initial  letter  of  the  name  is  correctly  the  defendant,  which  are  not  of  a  seri- 

stated.     Bill  v.  State,  29  Ala.  34.  ous  character,   will  not  constitute  re- 

JuroTB  Known  by  TiiitiaU  Given  —  Ab-  versible  error  where  it  appears  that  the 

•enee  of  Fngndieo.  —  Nor  is  the  omission  jury   which    tried  the    case    was    ac- 

a   sufficient  ground  for  quashing  the  cepted  by  the  defendant,  and  that  no 

venire  where  it  is  not  pretended  that  juror  was  forced  upon  him  by  reason 

the  defendant   had  been   deceived   or  of  the  exhaustion  of  his  challenges, 

misled  in  any  way  by  the  list  furnished  Scott  v.  State,  29  Tex.  App.  217. 

him,  and  in  the  absence  of  proof  that  Yarianee  Between  Kamei  on  Llat  and 

the  jurors  were  not  generally  known  Jnron  Serving. — A  verdict  wilt  not  be 

by    the   names  as  given   in    the   list,  disturbed  on  the  ground  of  a  variance 

Aikin  v.  State,  35  Ala.  399.  between  the  names  of  the  jurors  who 

Fenon  Known  by  and  Using  Different  were  sworn  and  who  tried  the  case  and 

Middle  Initials.  — A  juror  who  is  some-  those  on  the  list  furnished  to  the  ac- 

times    knovin    as   "  W.    W.    B."    and  cused  before  the  trial.  State  v.  Dubord, 

sometimes  as  **  W.   M.  B.,'*  and  who  2  La.  Ann.  732. 

writes  his  name  indifferently  one  way  Varianoe  as  to  Persons  Sammoned.  —  In 

and  the  other,  may  be  described  in  the  Fortenberry   v.    State,    55    Miss.    403, 

jury  list  by  either  name,  and  no  objec-  some  of  the  names  on  the  copy  of  the 

tion  will  lie  on  that  ground  if  there  is  list    furnished    to  the    accused    were 

no  question  of  his  identity  as  the  per-  marked  as  served   with    the    writ  of 

son  intended.     Pool  v,  Callahan,  88  Ga.  special  venire  though  they  were  not  so 

468.  marked    in    the    original,    and    other 

8.  Hall  V.   State,   51   Ala.   9;    Hub-  names    were   marked   in   the   writ  as 

bard  v.  State,  72  Ala.  164;  Roberts  v,  served  which  were  not  so  marked  in 

State.  68  Ala.  156;  Bell  v.  Stale,  (Ala.  the  copy.     A  continuance  was  refused 

1897)  22  So.   Rep.  526;    State  v.  Rod-  on   the  ground   that  the  errors   were 

rigues,  45  La.  Ann.  1040.  clerical  and  of  such  account  as  could 

The  Ust  Served  Heed  Hot  Be  %  Copy  not  prejudice  the  accused, 

of  \Xi^  proces  verbal  oi   the    drawing,  Diserepanoy  Between  Venire  and  Ballot 

bat  it  will  be  sufficient  if  it  is  complete  Drawn.  —  An  unimportant  discrepancy 

and  correct.    State  v.  Sopher,  35  La.  between  the  name  on  the  venire  served 

Ann.  975.  and  that  on  the  ballot  drawn  from  the 

Avidlability  of  Otjeotion  on  Motion  to  .  box  will  not  furnish  a  good  ground  of 

Quash.  —  A  motion  to  quash   because  objection.      Simon   v.  State,   108  Ala. 

of   a   variance    between    the    original  27. 

venire  and  the  copy  served  in  respect  Aseertainment  of  Identity. —  On  objec- 

to  the  name  of  a  venireman  cannot  tion  made,  the  trial  court  may  satisfy 

prevail  where  the  ground   is  not  one  itself  as  to  the  identity  of  a  person  as 

recognized   by    statute.       Swofford   v.  to  whom   there   is  a  variance  in   the 

State,  3  Tex.  App.  76.  original   list  and   the  copy  served  by 

Persons    Im|iroperly    Designated    Vot  reason  of  a  difference  in   the  initial 

Serving. — Where  there  was  no  show-  letter  of  his  middle  name,  and  its  de- 

ing   that  the  accused   was   misled  or  termination   in   that  respect    will  not 

prejudiced,   a  motion   to    quash    was  ordinarily  be  revised.   Johnson  z/.  State, 

held  to  have  been  properly  overruled,  94  Ala.  35. 
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irregularities  of  this  character  may  not  be  sufficient  to  justify 
quashal,  they  are  sometimes  treated  as  sufficient  grounds  for 
rejecting  the  person  improperly  designated,* 

f.  Erasure  of  Names.  —  The  list  served  should  be  a  legible 
document,  free  from  scratches  or  erasures,  and  should  be  such  as 
to  leave  no  question  or  doubt  as  to  the  person  intended  to  be 
presented  to  the  accused.* 

4.  Service  of  List  or  Panel  — ^.  Who  May  Serve. —  In  the 
absence  of  any  statutory  designation  of  the  officer  whose  duty  it 
shall  be  to  serve  the  list,  service  thereof  may  be  made  by  the 
sheriff  or  corresponding  officer  as  the  officer  of  the  court,  or  by 
his  deputy.' 

b.  Mode  of  Service.  —  The  list  or  copy  of  the  venire  or 
panel  must  be  served  in  the  manner  indicated  by  the  statutes 
conferring  the  right  thereto.*     In  some  jurisdictions  it  may  be 

* 

1.  Hubbard  v.   State,   72  Ala.    164;  legible.    State  v.  Brooks.  30  N.  J.  L. 

Ezell  V.  State,  102  Ala.  loi;  Thompson  356. 

V.  State,   19    Tex.   App.   594;    Bowen  Pen     Lino      through    HamM. — The 

7'.  State,  3  Tex.  App.  618;  Hudson  v.  erasure  of  names  on  the  list  served  on 

State,  28  Tex.  App.  323;  Swofford  v.  the  accused    by  drawing  a   pen  line 

State,  3  Tex.  App.  76;  Mitchell  v.  State,  through  them  is  not  good  practice,  but 

(Tex.  Crim.  App.  1895)  33  S.  W.  Rep.  will  not  be  deemed  error  sufficient  to 

367.  justify  the  quashal  of  the  venire  where 

A  mistake  in  the  surname  of  a  spe-  the  defendant  or  his  counsel  were  not 

rial  juror  in  the  list  served  on  the  ac-  thereby    misled.     Cole  v.    State,    105 

cused    will    not    furnish    ground    for  Ala.  76. 

quashing  the  array,  although,  exclud-  S.  When  the  Statute  Is  Silent  as  to  who 

ing  the  name  of  the  juror,  the  number  shall  furnish-the  accused  with  a  copy 

specially  summoned  is  less  than  that  of  the  venire,  the  sheriff,  as  an  officer 

•-equired   by    statute;    but    the   name  of  the  court,  is  competent  to  make  the 

may  be  discarded  and  another  juror  be  service.     Friar  r.  State,  3  How.  (Miss.) 

summoned.     Floyd  v.  State,  55  Ala.  61.  422. 

Objection  by  State  After  Aooeptanoe  by  Conflnement  of  Aeoosed  in   Jail   Out 

Aocneed.  —  Where,  in  the  list  furnished,  of  JoriscUoUon.  — A   prisoner  who,  for 

the  name  of  a  talesman  was  given  as  want   of  a  safe  jail  in  the  parish,  is 

'  H.  C.  B.,"   there  was  held  to  be  no  confined   in   the  jail   of  an  adjoining 

error  in  discharging  him,  after  his  ac-  parish  remains  in  the  legal  custody  of 

ceptance  by  the  prisoner,  on  motion  of  the  sheriff  and  subject  to  the  jurisdic- 

the  state's    attorney,   upon   discovery  tion  of  the  court  of  the  parish  where  he 

that  his  true  name  was  "  R.  C.  B."  is  under  prosecution,  and  service  on 

Mingia  v.  People,  54  111.  274.  him  of  notice  of  trial  and  list  of  jurors 

Direotion  to  Susunon  Person  Intended,  by  the  sheriff  of  the  latter  parish, 
— Where  the  list  served  contained  the  though  made  at  the  jail  in  another 
name  of  F.  G.,  Jr.,  which  name  when  parish,  is  a  sufficient  compliance  with 
called  was  answered  by  F.  G.,  who  Rev.  Stat.  La.,  §  992.  State  v.  Wash- 
claimed  and  was  allowed  exemption  ington,  37  La.  Ann.  828. 
for  being  over  age,  it  was  held  that  the  Servioe  by  Deputy.  — A  venire  will 
court  properly  refused  to  quash  the  not  be  quashed  for  failure  of  the  sheriff 
venire,  and  that  it  was  not  erroneous  to  serve  a  copy  of  it  on  the  defendant 
to  direct  that  F.  G.,  Jr.,  be  summoned  where  it  appears  that  the  list  was 
and  to  stay  the  proceedings  until  his  served  by  the  sheriff's  deputy,  accord- 
appearance.  Goodwin  v.  State,  102  ing  to  law,  who  made  a  report  of  that 
Ala.  87.  fact  on  behalf  of  the  sheriff  and  the  de- 

S.  Cole  er.  State,  105  Ala.  76.  fendant   admitted    the    fact    in    open 

A  Croas  over  the  Hame  of  one  of  the  court.    Griffin  v.  State,  90  Ala.  596. 

persons  on   the  list    served    will    not  4.  State  v.  Pollet,  45  La.  Ann.  1168; 

vitiate  the  panel  if  the  name  is  plainly  State  v,   Stewart,   34  La.   Ann.    1037; 
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served  on  either  the  defendant  in  person  or  his  counsel.* 
Where  the  accused  is  in  actual  confinement,  and  it  is  required 
that  personal  service  be  made  on  the  prisoner  or  that  service  be 
made  in  some  particular  manner,  the  failure  to  conform  to  the 
requirements  of  the  law  will  constitute  prejudicial  error.* 

c.  Proof  of  Service.  —  Service  is  proved,  as  a  rule,  by  return 
or  certificate  of  the  officer  to  whom  is  intrusted  the  duty  of  fur- 
nishing the  names  of  the  accused  and  his  counsel,  its  sufficiency 
depending,  of  course,  on  the  facts  and  circumstances  of  each 
case.' 

d.  Time  of  Service.  —  The  time  within  which  the  service  is 

State  V,   Chambers,  45  La.  Ann.  36.  of  the  return  to  the  clerk  the  latter  fur- 

And  see  State  v,  Kring,  11  Mo.  App.  92.  nished  his  counsel  with  a  copy  of  the 

1.  Johnson  v.  State,  94  Ala.  35.  list,  the  defendant  being  placed  in  jail 
Sorrioe  on  Conniel.  —  A  statute  allow-  on  the  same  day,  that  service  of  a  copy 

ing  service  of  the  list  on  counsel  ap-  on  him  the  next  day  was  sufficient,  it 

pearing    for  defendant  is  sufficiently  further  appearing  that  the  defendant 

complied  with  by  service  on  counsel  was  not  placed  on  trial  until  two  days 

whose  name,  with  that  of  the  person  thereafter.     Campbell  v.  State,  30  Tex. 

retained,    appears  on  the    docket    as  App.  645. 

counsel  for  the  defendant.  Reese  v,  8.  ConolnsiyoneM  of  Betnm.  —  The  re- 
State,  QO  Ala.  626.  turn  of  a  sheriff  that  he  has  served  the 
Where  service  of  the  list  may  be  prisoner  with  a  list  of  the  jurors  is  con- 
made  either  on  the  defendant  person-  elusive,  and  cannot  be  questioned  inci- 
ally  or  on  counsel  appearing  for  him,  dentally.  Woodsides  v.  State,  2  How. 
service  on  counsel  is  sufficient  although  (Miss.)  655. 

the  order  directs  -that  it  be  served  on  Failure  of  Xinutet  to  Show  Senrioe.  — 

the  defendant.     Henderson  v.  State,  98  The  service  of  the  list  should  be  shown 

Ala.  35.  by  the  return  of  the  sheriff,  hence  an 

2.  The  omission  to  serve  a  list  of  the  objection,  not  that  there  was  no  service, 
jurors  summoned  on  a  defendant  in  but  that  the  minutes  of  the  court  do  not 
actual  confinement  is  reversible  error,  show  service,  is  untenable.  State  v, 
Flanagan  v.  State,  46  Ala.  703;  Croker  Blackman,  35  La.  Ann.  483. 

V.  State,  47  Ala.  53.  Snfficionoy  of  Btatoment  of  Service.  —  A 

Servioe  on  Connflel. — Where,  by  stat-  record  which  recites  that  the  defend- 

ute,  the  list  is  required  to  be  served  ant  was  "  served  "  with  a  list  of  the 

upon  a  defendant  confined  in  jail,  and  jurors   summoned   for  his  trial   suffi> 

an  order  is  made  directing  service  upon  ciently  shows  that  a  copy  of  the  list  of 

the  prisoner  or  his  counsel,  if  service  the  jurors  summoned  for  his  trial,  in- 

is  made  upon  counsel  and  not  upon  eluding  the  regular  jury,  was  delivered 

the  prisoner  there   is  error  requiring  to  him  according  to  law.     In  this  case  it 

reversal.    Robertson  v.  State,  43  Ala.  was  also  held  that  the  word  **  served  " 

325.  was  not  equivalent  to  the  words  **  de- 

SoryioeoiiPrifoiiflr.  —  If  the  defendant  livered,"    or   "have.''      Stephens    v. 

is  in  prison,  a  list  of  the  jurors  may  be  State,  47  Ala.  696. 

served  on  him  there  in  the  absence  of  Information  to  Prisoner  at  to  Came  in 

his  counsel.     Hurley  z/.  State,  29  Ark.  Which  Jurors  Were    Procured.  —  Proof 

17.  that  the  sheriff,  when  serving  the  list 

Under  art.  617  of  the   Texas  Code  on  the  prisoner,  informed  him  that  it 

Grim.  Pro.,  requiring  one  day's  service  was  a  list  of  the  jury  summoned  to  try 

of  a  copy  of  the  names  of  persons  sum-  his  case  for  the  murder  of  H.  at  the 

moned  under  a  special  venire,  except  present  term  of  the  court,  and  that  he 

where  the  defendant  is  on  bail,  and  if  read  said  list  over  to  the  prisoner  at 

on  bail  that  be  shall  not  be  brought  to  the  same  time,  is  a  complete  answer  to 

trial  until  one  day  from  the  time  the  an  objection  that  the  venire  did  not 

list  of  persons  so  summoned  is  returned  state  that  the  jurors  were  summoned 

to  the  clerk,  etc.,  it  was  held,  where  the  to  try  the  case  of  the  prisoner.    Aikin 

defendant  was  on  bail,  and  on  the  day  v^  State,  35  Ala.  399. 
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to  be  made  is  a  matter  entirely  regulated  by  statute,  to  which 
resort  must  be  had  in  any  given  case  where  the  question  of 
timely  service  arises.*  It  may  be  said  generally  that  great  care 
should  be  taken  to  notify  the  accused  in  due  time  as  to  what  may 
constitute  the  panel  out  of  which  the  jurors  for  his  trial  are  to  be 
called,  and  where  it  is  made  to  appear  that  a  defendant  has  been 
put  at  a  disadvantage  from  a  failure  to  give  him  timely  notice, 
his  conviction  may  be  set  aside.* 

1.  Under  the  Revised  Code  of  A/a-  ered  to  him  before  arraignment.     They 

dama,  g  4171,  it  is  sufficient  if  a  list  of  should  be  delivered  to  him  two  entire 

jurors  summoned  on  a  special  venire  is  davs  before  trial,  but  not  before  the 

delivered  to  the  accused  one  entire  day  fixing  of  the  case  for  trial.     State  v. 

before  the  day  appointed  for  the  trial.  Kane,     32    La.    Ann.    999;     State    v. 

Levy  V.  Stale,  48  Ala.  171.  Holmes,  7  La.  Ann.  567;  State  v.  Ful- 

In  Louisiana  service  of  the  list  two  ford,  33  La.  Ann.  679. 

days  before  the  trial  was  held  sufficient.  Under  Wagner's  Missouri  Statutes 

State  V.  Chambers,  45  La.  Ann.  36.  the  defendant  is  not  entitled  to  a  list  of 

In  Missouri^  by  statute,  the  defend-  the  jurors  forty-eight  hours  prior  to  the 

ant  is   entitled   to  have   a  list  of  the  trial,  but  only  before  the  jury  is  sworn, 

jurors    furnished   to    him    forty-eight  and   then   only  if  a  list  is  required, 

hours  before  the  trial.     State  v.  Buck-  State  v.    Ray,   53   Mo.   345.     A-nd  see 

ner,  25  Mo.  167.  State  v.  Klinger,  46  Mo.  224.. 

In  New  Jersey  the  accused  is  entitled  When    Trial    Deemed    to  Begin.  —  In 

to  two  days'  service  of  the  tales.     Pat-  conforming  to  a  statutory    provision 

terson  v.  State,  48  N.  J.  L.  381.  relative  to  a  list  of  the  jurors  a  pre- 

Under  the  New  Jersey  Act  of  March  scribed  time  before  the    trial  begins, 

6,   1795,  a  person  accused  of  and  in-  the  trial  is  to  be  considered  as  begin- 

dicted  for  murder  was  entitled  to  have  ning   when  the  jury  is  made  up  and 

a  copy  of  the  indictment  and  a  list  of  sworn.     U.  S.  v.  Neverson,  i  Mackey 

the   jury,  mentioning   the   names  and  (D.  C.)  152. 

placesof  abode  of  such  jurors,  delivered  Senrioe  of  Idit  Before  Soninioning  of 

to  him  two  entire  days  at  least  before  Jnron.  — A  correct  list,  served  two  en- 

the  trial.     State  v,  Aaron,  4  N.  J.   L.  lire  days  before  the  trial  and  before  the 

270.  jurors  are  summoned,  is  a  compliance 

In  Texas  a  person  is  entitled  to  have  with  the  law.     State  v.  Chambers,  45 

a    list    of   the  veniremen    summoned  La.  Ann.  36. 

served  upon  him  one  day  before  the  2.  Croker  z/.  State,  47  Ala.  53;  Atkins 

commencement  of  the  trial.     Bates  v,  v.   State,    16    Ark.    568;    Goodhue  v. 

State,  19  Tex.  122.  People,  94  111.  37;  State  v,  Pollet,  45 

United  States  Courts.  —  The  accused  is  La.  Ann.  1168;  State  v.  Stewart,  34  La. 

entitled  to  a  copy  of  the  indictment  and  Ann.  1037;  State  v.  Chambers,  45  La. 

a  list  of  the  jury,  mentioning  the  names  Ann.  36;  Patterson  v..  State,  48  N.  J.  L. 

and  places  of  abode  of  such  jurors,  to  381;    State  v,  Aaron,  4  N.  J.  L.  263; 

be  delivered  to  him  two  entire  days  be-  Powell  v.  People,  5  Hun  (N.  Y.)  169,  63 

fore  his  arraignment.     U.  S.  v.  Dow,  N.  Y.  88;    Houillion  v.  State,  3  Tex. 

Taney*s  Dec.  (U.  S.)  34.  App.  537;  Robles  v.  State,  5  Tex,  App. 

Under  an  early  Act  of  Congress  (i  346. 

Rev.  Stat.,   p.   112,  g  29)  a  person  ac-  Postponement  of  Trial.  —  If  the  venire 

cused  and  indicted  for  treason  was  en-  is  not  served  at  a  proper  time  there  is 

titled  to  have  a  copy  of  the  indictment  good  reason  to  postpone  the  trial  until 

and  a  list  of  the  jury  and  witnesses  de-  the  accused  has  had  the  time  allowed 

livered  to  him  at  least  three  days  before  to  examine  and  purge  the  panel,  but  it 

the  trial.     U.  S.  v.  Insurgents,  2  Dall.  is  not  a  good  ground  for  quashing  the 

(U.  S.)  335.  writ.     Durrah  v.  State,  44  Miss.  789; 

Service  Within  Prescribed  Time  Before  Loper  v.  State,  3  How.  (Miss.)  432. 

Aetna!  Trial.  —  The  law  does   not  re-  Affording  Time  to  Examine  List.  —  If 

quire  that  a  copy  of  the  indictment  and  a  prisoner  receives  a  list  of  the  jurors 

a  list  of  the  jury  which  are  to  pass  on  at  any  time  before  the  trial  is  com- 

the  trial  of  the  accused  should  be  deliv-  menced,  though    not  until  the  case  is 
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Kore  Time  than  Preseribed.  —  Although  service  less  than  the  pre- 
scribed time  will  ordinarily  invalidate  the  proceeding,  there  seems 
to  be  no  serious  objection  to  furnishing  the  list  or  affording  an 
opportunity  for  its  inspection  at  a  remoter  time  than  that  pre- 
scribed.* 

In  Gompating  tho  Time  of  delivering  a  list  or  otherwise  furnishing 
the  names,  the  day  of  delivery  and  the  day  of  trial,  or  the  day  of 
service  and  the  day  of  trial,  should  be  excluded ;  •  and  where 
Sunday  intervenes,  it  has  been  variously  held  that  it  may  or  may 
not  be  excluded.* 

e.  Presumptions.  — Where  a  defendant  entitled  to  a  list  of 
the  venire  proceeds  to  trial  without  objecting  that  he  was  in  any 
way  deprived  of  his  rights,  and  there  is  no  affirmative  showing 
that  a  proper  list  was  not  furnished  or  directed  in  the  mode  pre- 
scribed by  law,  the  silence  of  the  record  on  the  subject,  or  its 
failure  to  show  any  impairment  of  the  right,  will  justify  the  pre- 
sumption that  the  requirements  of  the  law  or  the  direction  of  the 

called,  it  would  be  proper  to  give  the  30,   1790,  c.  36,  §  28,  the  arraignment 

prisoner  a  reasonable  time  to  examine  was  regarded  as  the  commencement  of 

the  list  of  jurors,  if  he  asks  it,  but  it  is  the  trial  and,  in  computing  the  time 

not  a  ground  for  continuing  the  cause  within  which  the  list  must  be  served, 

until  the  next  term  of  the  court.     Craft  two  entire  days  must  be  exclusive  of 

V.  Com.,  24  Gratt.  (Va )  602.  the  day  of  the   delivery  of  the  copy. 

1.  A  defendant  cannot  complain  that  U.  S.  v,  Dow,   Taney's  Dec.  (U.   S.) 

the  list  was  served  upon  him  a  longer  34. 

period   before   the   trial  than  that  re-  SzolnBion  of  Bay  of  Bervioe  and  Bay  of 

quired  by  statute.     Roberts  v.  State,  30  Trial.  —  In  computing  **  one  day's  serv- 

Tex.  App.  291.  ice  "  of  a  copy  of  a  special  venire  re- 

The  list  may  be  served  at  any  time  quired  by  statute,  both  the  day  of 
after  indictment,  provi ded*  that  the  ac-  service  and  the  day  of  trial  must  be  ex- 
cused is  afforded  the  time  prescribed  by  eluded;  hence,  where  a  copy  was 
statute.  Robles  v.  State,  5  Tex.  App.  served  at  half-past  one  o'clock  p.  m.  of 
346.  one  day,  and  the   accused   was  com- 

A  service  of  the  duly  certified  list  of  pelled  to  go  to  trial  at  three  o'clock  p. 
the  jurors  for  the  term  at  which  the  m.  the  next  day,  it  was  held  that  a  re- 
accused  was  cried,  made  on  the  ac-  versal  was  required  because  he  had 
cused  during  that  term  and  made  two  been  depri  ved  of  a  legal  right.  Speerr. 
weeks  before  his  trial,  is  a  sufficient  State,  2  Tex.  App.  246. 
compliance  with  the  law  requiring  3.  Exclngion  of  Snxiday.  —  Service  of 
such  service  to  be  made  two  days  be-  the  list  one  entire  day  before  the  day 
fore  the  trial.  State  v,  Toby,  31  La.  appointed  for  the  trial  means  one  en- 
Ann.  756.  tire  legal  day,  hence  service  at  eight 

EzooM  of  Two  or  Three  Bayi.  —  The  p.  m.  Saturday  is  not  sufficient  where 

procurement,  examination,  and  quali-  the  trial  has  been  set  for  the  following 

fication  of  a  number  of  jurors,  and  the  Monday.     Robertson  v.  State.  43  Ala. 

furnishing  of  a  list  to  the  defendant  325. 

three  or  four  diiys  prior  to  the  day  Sunday  may  be  included  within  days 

when  the  trial  proceeded,  is  not  errone-  limited  for  the  service  of  the  jury  list. 

ous  for  the  reason  that  the  jurors  might  U.  S.  v,  Neverson,  i  Mackey  (D.  C.) 

have  become  disqualified  in  the  interim  152. 

when  that  fact  could  have  been  ascer-  A  service  on  the  Saturday  before  the 

tained    before  the  trial   actually   pro-  Monday  of  the  trial  is  a  compliance 

ceeded.     State  v.  Collins,  86  Mo.  245.  with    a    statute    requiring  one   entire 

8.  State  V,  McLendon,  i  Stew.  (Ala.)  day's  senice  of  the  venire  before  trial 

X95.  of  the  case.     Adams  v.  State,  35  Tex. 

Under  the  Act  of  Congress  of  April  Crim.  Rep.  285. 
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court  were  dujy  complied  with  or  ^^x^  waived-^ 

6.  j9jn#9dmc^4jL  —  Where  the  cppy  of  the  venire  ox  of  the  list 
of  jurors  ^rved  is  imperfcct  or  def^tive  in  any  particular,  it  does 
not  go  tp  the  validity  of  the  document  itself;  and  if  the  proof  of 
service  fails  sufficiently  to  state  the  facts  as  to  a  proper  service 
made,  there  appears  to  be  no  good  rea3on  why  the  omission 
sho^ld  not  be  supplied  or  aiDendments  be  made  in  conformity 
with  the  facts^* 

9.  Ohjertiow  —  See  infra^  IX,  Fprtnation  of  Trial  Jury. 

7.  Talesmen.  —  As  to  necessity  of  service  of  list  on  talesmen 
and  additional  jurors,  see  infra^  IX.  4,  TaUstnfn  and  Additional 
Jurors, 

1.  Mitchell  V.  Sute,  58  Ala.  417  {foL  title  of  the  cause.     Kenan  v.  State,  73 

lowing  Paris  v.  State,  56  Ala.  235,  and  Ala.  15. 

overruling  Rpl)€rt9oi|  v.  State,  45  Ala,  VeMiittf  iH  V^ylQff  fpraWew  frtol.  — 

395,  i^hich  hold3  that  the  recor4  must  If  ao  iqijperfect  list  of  the  jurors  is  fur- 

a^rpatlvely  show  compliance  with  the  qished,  and  the  court  refuses  on  motion 

law]:  Lewis  v.  State,  51  Ala.  i;  Rash  of  the  accused  to  cause  a  correct  list  to 

V.  State,  61  Ala.  94;  Spicer  v.  State,  69  be  furnished  a  sufficient  time  before  the 

Ala.  (59  r^lso  avtrrulin^  Robertson  v,  trial,  and  CQmpels  the  accused  to  go  10 

State,  43  Ala.  Si^S];  Shelton  r.  State,  73  trial  without  the  list,  he  may  except  to 

Ala.  5;   Wanter  t^*  StatiB,  91  Ala.  761  such  refusal  and  rest  upon  bis  excep- 

\cifing  Clarke  v.  State,  7I  Ala.  474;  tions  without  moving  for  a  new  trial, 

breden  v.  State,  88  Ala,  20]  j  Freel  v.  Stewart  p.  State,  13  Ark.  7«i' 

State,  31  Ark.  9)3;  Dawson  v.  State,  AmendmMt  of  B0(u)r«.  —  Where  a  stat- 

39  Ark.  iiO;  3eotoQ  v.  State,  30  Ark.  Uta  providing  for  the  service  of  a  list  of 

344;  Patterson  v.  State,  48  N.J.  L.  361.  persons  summoned  on  a  special  venire 

But   see  fpntray  holding  that  there  does  not  require  tho  clerk  to  make  a 

must  be  an  affirmative  showing  in  the  copy  of  the  sheriff's  return  upon  the 

record,  Lacy  v.  State,  45  Ala.  80;  Flan-  venire,  but  merely  to  copy  a  list  of  the 

agan  v.  State,  46  Ala,  703;   Qugg  v,  names  of  those  summoned,  it  is  imma- 

State.  47  Ala.  5o>  terial  that  he  attach  to  the  copy  the 

Where  no  objection  was  made  in  the  official  signature  of  the  sheriff  to  the 

court  below    that  an  order  directing  return,  but  even  if  that  should  be  nee- 

service  of  the  list,  together  with  the  in-  essary  there  is  no  error  in  permitting 

dictment,  was  not  properly  executed,  him  to  amend  by  annexing  the  signa- 

it  will  be  presumed  that  the  officers  of  ture.    Sterling  v.  State,  15  Tex.  App. 

the  court  performed  their  duty,  or  that  349* 

the  execution  of  the  order  was  waived.  The  sheriff  may  correct  his  return  of 

Lewis  V.  State,  51  Ala.  i.  service  of  the  list  to  conform  to  the 

S,  Washington  v.  State,  8  Tex.  App.  facts.    Kenan  v.  State.  73  Ala.  is. 

377.  Bight  to  fienrlee  ef  AmenM  Yffurs.  — 

Under  ths  Alabama  (Me  of  1876,  %  4B73,  Where  a  list  of  the  names  of  aU  the  per- 

the  making  of  the  jury  list  is  cleri-  sons  summoned  has  been  served  on  the 

cal,  and  its  service  executive  or  minis-  accused  in  due  time,  he  is  not  entitled 

terial,  and  if  errors  occur  while  the  to  have  served  on  him  a  copy  of  the 

proceedings  are  injicri^  under  the  con-  special  venire  as  amended  in  particu- 

trol  of  thecouit,  they  may  be  corrected  lars  relative  to  the  reasons  for  failing 

by  amendment  under  its  order.     Kenan  to  serve   persons  whose  names  were 

V,  Statf!,  73  Ala,  15;  Gray  v.  State,  55  erased.    Murray  v.  State,  3i  Tex.  App. 

Ala.  86.  466. 

Caption.  —  It  is  competent  to  strike  taspeniion  of  Trial,^In  U,  S.  v.  In- 

out  the  caption  to  a  special  venire  pr  to  surgents,  3  Dall.  (U.  S.)  33$,  the  trials 

amend  it  at  any  time.    Henderson  v,  were  suspended  to  afford  the  district 

State,  98  Ala.  35'  attorney  the  three  days  required  by  the 

Tiftio  if  OaufO.  -^  The  court  may  di-  act  of  Congress  for  delivering  to  the 

rect  the  oheri^  to  amend  a  list  of  jurors  prisoners  amended  copies  of  the  lists  of 

served  so  that  it  may  correspond  to  the  jurors,  etc. 
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IX.  FoiiMATioir  OF  T&iAL  JuBT  —  1.  HonatUnda&ce  of  Voniromon 

—  a.  Compelling  Attendance.  —  It  is  the  duty  of  a  person 
summoned  as  a  juror  to  obey  the  command  and  to  appear  and 
serve,  or  to  make  a  reasonable  excuse^^  and  if  he  disobeys  the 
summons  or  mandate  by  failure  to  appear,  his  attendance  may  be 
compelled  by  attachment  or  by  other  summary  process.*  How- 
ever, the  issuance  of  process  for  the  person  in  default  is  not 
always  a  matter  of  nght,  but  may  be  insisted  on  only  where 
there  is  some  statutory  requirement  that  all  the  persons  sum- 
moned shall  be  presented  for  acceptation  or  rejection,  or  where 
there  is  not  a  sufficient  number  of  persons  present  from  whom  a 
jury  may  be  impaneled."    But  where  process  does  issue,  unless 

1.  Robbins  v.  Gorham,  35  N.  Y.  588,  summoned  shall  be  called  in  the  order 
ajfirming  26  Barb.  (N.  V.)  586.  in  which  they  appear  on  the  list  fur- 

FaQnre  to  fiespond  to  CaU  of  Hamo.  -^  nished,  and  that  the  case  shall  not  be 

That  some  of  the  general  panel  directed  unreasonably  delayed  because  of  the 

to  be  summoned  by  statute  fail  to  an-  failure  of  a  person  summoned  to  ap- 

swer  their  names  or  are  not  present  pear,  it  was  held  error  to  select  a  juror 

when  the  case  is  called  for  trial  is  not  a  Irom    the    persons    summoned    on    a 

^ood  ground  of  exception.     Patterson  special  venire  in  attendance    without 

f .  State,  48  N.  J.  L.  381.  first  directing  the  attachment  of  those 

2.  Slate  V.  Harris,  64  Iowa  287;  Pen-  who  had  been  summoned  and  who  had 
nrll  V.  Percival,  13  Pa.  St.  197;  Shaw  failed  to  respond.  Also  that  it  was 
7/.  State,  32  Tex.  Crim.  Rep.  155;  Hud-  error  to  refuse  to  draw  from  the  regular 
son  p.  Slate,  28  Tex.  App.  323;  Habel  z/.  panel  for  the  week  and  to  order  tales- 
State.  28  Tex.  App.  588;  Suit  v.  State,  men.  Cahn  s^.  State,  27  Tex.  App.  709. 
30  Tex.  App.  319;  Jackson  v.  State,  4  BofoBal  of  Court  to  Qraat  Motion  to 
Tex.  App.  292;  Stephens  zr.  State,  31  Bring  In  Impriioned  Jnror. -- Where  a 
Tex.  Crim.  Rep.  365;  Sinclair  v.  State,  juror  who  has  been  duly  summoned  is 
35  Tex.  Crim.  Rep  130.  And  see  in  in  jail,  under  an  order  or  sentence  of 
g^eneral  the  statutes  of  the  various  the  court,  and  fails  to  respond  when 
states.  called,  if  the  court  refuses  to  send  for 

Persons  Hot  Bnly  Hotiiied  cannot  be  him  and  have  him  brought  in,  on  mo- 
compelled  to  attend  as  jurymen,  tion  of  the  accused,  it  is  error  requiring 
Opinion  of  Ct.,  i  Browne  (Pa.)  200.  reversal  of  the  judgment.     Johnson  v. 

Where  an  attachment  cannot   issue  State,  47  Ala.  9. 

except    for    a    person    "  summoned,'*  Time  of   Issnanoe.  —  Unless  so   pre- 

therc  is  no  error  in  refusing  to  issue  an  scribed  by  statute,  authority  to  bring  a 

attachment  for  a  person  named  in  the  defaulting  juror  before  the   court  by 

venire  but  who  was    not  summoned,  summarv  process  is  not  limited  to  the 

Thompson  v.  State,  19  Tex.  App.  593.  time  while  the  suit  in  which  the  venire 

Befnsal  to  Stav  Prooeodin|^  and  to  tune  issued  is  pending,  but  the  juror  may  as 

Attachment.  — Where,  in  impaneling  a  well  be  brought  in  after  as  before  the 

jury  in  a  capital  case,  persons  sum-  close  of  the  case,  and  any  time  before 

moned  on  a  special  venire  fail  to  ap-  the  penalty  is  barred  by  the  statute  of 

pear  or  answer  their  names,  the  action  limitations.     Robbins  t^.  Gorham,  25  K. 

of  the  court  in  refusing  to  stay  the  im-  Y.  588. 

paneling  for  the  purpose  of  compelling  waiver  of  Bight  to  Attaohmont.  —  If  a 
the  attendance  of  the  absentees  by  at-  party  fails  to  ask  for  an  attachment 
tachment,  and  in  completing  the  jury  against  an  absent  juror  at  the  proper 
from  those  in  attendance,  is  reversible  time,  he  waives  his  right  thereto.  Jack- 
error.     Boles  V.  State,  24  Miss.  445.  son  v.  State,  30  Tex.  App.  664;  Kennedy 

Under  the  ProvisionB  of  the  Texas  Crim*  v.  State,  19  Tex.  App.  618;  Thompson 

inal  Code,  art.  617,  respecting  service  of  «/.  State,  19  Tex.  App.  593;   Sinclair  v. 

the  copy  of  the  list,  art.  618,  respecting  State,  35  Tex.  Crim.  Rep.  130;  State  v. 

the  attachment  of  persons  summoned  Miller,  53  Iowa  84. 

who  failed  to  attend,  and  art.  640,  pro-  8.  Bond  v.  State,  23  Ohio  St.  349. 

viding  that  the  names  of  the  persons  Prooeoding  with  Drawing.  ^-  Where  a 
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under  special  circumstances,  as  when  the  right  exists  to  have  the 
jurors  presented  in  a  prescribed  order,  there  is  no  necessity  for 
unreasonably  delaying  the  proceedings  or  suspending  the  forming 
or  impaneling  of  the  jury  until  the  return  of  the  process,  but  the 
court  may  proceed  and  secure  a  jury  from  those  in  attendance,* 

juror  whose  name  appears  on  the  list  365;  Deon  v.  State,  (Tex.  Crim.  App. 
furnished  to  the  defendant  as  one  of  1897)  40  S.  W.  Rep.  266;  Jones  v.  State, 
the  regular  panel  has  been  duly  sum-  31  Tex.  Crim.  Rep.  177. 
moned,  but  fails  to  attend,  the  court  In  State  v.  Harris,  64  Iowa  287,  it 
need  notorderanother  juror  to  be  sum-  was  held  that  when  a  portion  of  the 
moned  to  supply  his  place,  bur  may  persons  summoned  on  the  regular 
proceed  with  the  drawing  from  the  hat.  panel  fail  to  appear,  the  cou'rt  may  di- 
Johnson  v.  State,  94  Ala.  35.  And  rect  an  attachment,  refuse  to  order  the 
see  Hall  v.  State,  51  Ala.  13.  panel  filled  from  the  jury  lists  or  to  de- 
Absentee  Hear  at  Hand. —  In  Johnson  lay  the  trial  until  the  return  of  the 
V.  State,  47  Ala.  10,  it  was  held  that  the  attachment,  and  complete  the  panel 
court  is  not  bound  to  send  for  an  absent  from  bystanders. 

juror  who,  having  been  duly  sum-  Where  the  Aocuaed  DeelineB  an  OflSff  of 
moned  in  a  capital  case,  fails  to  answer  the  Court  to  Snipend  the  Call  and  order 
when  his  name  is  called,  although  he  attachments  for  absent  jurors,  he  can- 
is  then  in  the  city  and  near  at  hand.  not  thereafter  complain  if  it  appears 
In  Looiiiana  no  law  authorizes  a  mo-  that  the  call  of  the  venire  was  pro- 
tion  for  attachment  against  absent  ceeded  with  without  opposition,  and 
jurors  on  the  list  in  order  to  bring  a  that  the'  jury  was  completed  without 
greater  number,  where  there  are  exhausting  the  venire.  Jackson  7/. 
enough  present  to  complete  the  panel.  State,  4  Tex.  App.  292. 
State  V.  Shonhausen,  26  La.  Ann.  421;  Ezhanstion  of  Venire  in  Abeenoe  of  Per- 
State  V,  Farrer,  35  La.  Ann.  315;  State  sons  Disqoaliiled.  —  Judgment  will  n  ,>t 
V.  Breaux,  32  La.  Ann.  222.  be  reversed  because  of  the  action  of 
After  a  Trial  Has  Began  the  court  will  the  court  in  relation  to  absent  jurors, 
not  grant  attachments  for  absent  jurors,  and  in  exhausting  the  panel  in  their 
State  V.  Saunders,  37  La.  Ann.  389;  absence,  where,  on  such  exhaustion. 
State  V.  Farrer,  35  La.  Ann.  315;  State  the  defendant  requiring  the  presence 
V.  Washington,  37  La.  Ann.  828.  of  the  absentees,  the  court  suspended 
Selection  from  Veniremen  "Bommoned  proceedings,  brought  them  into  court 
and  in  Attendance."  —  Where  a  statute  by  attachment,  and,  on  examination, 
requires  the  jury  to  be  impaneled  from  they  were  disqualified  or  challenged, 
those  "  summoned  and  in  attendance  "  Sinclair  v.  State,  35  Tex.  Crim.  Rep. 
under  a  special  venire,  unless  that  130.  And  see  Shaw  v.  State,  32  Tex, 
shall    have    been    exhausted    without  Crim.  Rep.  155. 

securing  a  jury,  in  which  event  resort  Heoessi^    of    Showing    Iignry. — To 

shall  be  had  to  the  regular  panel,  etc.,  avail  himself  of  an  objection  that  at 

the  court  may  refuse  to  direct  compul-  the  request  of  the  defendant  the  court 

sory  process  for  a  special  venireman  refused    to    suspend    the  proceedings 

who  was    duly    summoned    but  who  and  issue  attachments  for  the  absen- 

failed   to    attend.     Hale    v.   State,    72  tees,  the  defendant  must  show  that  he 

Miss.  140,  distinguishing  Boles  v.  State,  has    sustained     injury.      Jackson     v. 

24  Miss.  445.  State,  30  Tex.  App.  661.. 

Exception  to  Beftisal  to  Issne  Attadh-  In  Karyland  it  has  been  the  uniform 

ment.  —  No  exception  will  lie  to  the  re-  practice   to   make   up  and  swear   the 

fusal   to  issue   an    attachment    for    a  panel  from  such  jurors  or  talesmen  as 

juror.     Foster's  Case,  13  Abb.   Pr.  N.  have  been  found  attending  the  court. 

S.  (N.  Y.  Supreme  Ct.)  372,  note.  without  waiting  for  or  directing  pro- 

1.  People  V.  Collins,   105   Cal.    504;  cess  against    others   who    may    have 

State  V.  Rountree,  32  La.  Ann.  1144;  fail'^d   to    attend,   and    whose    names 

Barthet  v.  Estebene,  5  La.  Ann.  315;  have   been   first  drawn,  or  who  may 

Fletcher     v,    Henley,     13     La.    Ann.  have  been  first  summoned.    Johns  v, 

191;  Habel  v.  State,  28  Tex.  App.  588;  State,  55  Md.  350. 

Suit  V.  State,  30  Tex.  App.  319;  Ste-  Continoanee to Proenre Panel  from  Begu* 

phens   V,  State,  31  Tex.   Crim.   Rep.  lar  Jury.  —  There  is  no  error  in  refus- 
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cr  from  additional  jurors  or  talesmen.* 

h.  Punishment.  —  Disobedience  to  the  summons  may  likewise 
be  punished  as  for  a  contempt,*  by  fine  or  otherwise.' 

2.  Mode  of  Impaneling  —  a.  Generally.  —  The  mode  of  form- 
ing or  impaneling  the  trial  jury  is  usually  prescribed  by  statute. 
When  not  so  prescribed  there  may  be  a  resoft  to  the  common- 
law  practice,*  but  where  the  manner  in  which  the  call  is  required 

ing  to  complete  the   jury  by  calling  A  Joint  Con^iotion  of  Defitnlting  Jvron 

talesmen,  and  in  continuing  the  cause  is  illegal,  and  is  no  part  of  the  record 

until  the  next  day,  and  then  complet-  of  the  cause   in  which  they  defaulted, 

ing  it  from  the  regular  panel.     Cook  v.  State  v.  Hollingshead.  i6  N.  J.  L.  539. 

Fogarty,  (Iowa  1897)72  N.  W.  Rep.  677.  8.  A  Person  Bnly  Soinmoiied  May  Be 

Kight  of  Party  to  Complain  of  Snspen-  Pined  for  failing  to  appearand  serve 

■ion    of   Prooeedings.  —  Fhe    defendant  or  present  any  valid  excuse  he  may 

cannot  complain  successfully  of  the  ac-  have.     See    People    v.    Holdridge,    4 

lion  of  a  trial  judge  in  suspending  pro-  Lans.  (N.  Y.)  511;  Robbins  v,  Gorham. 

ceedings,  sending  for  an  absent  juror,  25  N.  Y.  588. 

and  commencing  anew  to  make  up  a  Honappearanoe    Befbre    Completion    of 

jury,  where,  in   the  judge's  opinion,  Panel.  —  The    court  may  fine  a  juror 

such  a  course  is  made  proper  by  the  who  has  been  selected  and  who.  before 

objection  of  the  defendant  because  of  the  completion  of  the  panel,  fails  to  ap- 

the  absence  of  the  juror  by  leave  of  the  pear  within  a  reasonable  time.     People 

judge.     Coleman  r.  State,  59  Miss.  484.  v.  Barker,  60  Mich.  277. 

Where,  by  Slatnte,  Ho  CaoBe  Shall  Be  Sxeontion  Against  the  Body.  —  An  exe- 

Unreasonably  Delayed  because  of  the  ab-  cution  to  collect  a  fine  imposed  on  a 

sence    of    persons    summoned    (Code  defaulting  juror  will  not  authorize  the 

Grim.  Pro.,  art.  640),  if  the  court  has  taking  of  his  body  for  want  of  goods, 

used   proper  diligence    to  secure    the  State  v.  Hollingshead,  16  N.  J.  L.  539. 

presence  of  an  absentee,  and  awarded  4.  "Impaneling"  Defined.  —  "  Zmpan- 

a  reasonable  time  to  secure  his  attend-  eling  "  is  the  final  act  of  the  court  in 

ance,  it  may  pass  his  name  and  pro-  ascertaining  who  should  be  sworn  im- 

ceed  to  impanel  the  jury.     Mitchell  v.  mediately    preceding  the    administra- 

State,  (Tex.  Crim.  App.  1895)  33  S.  W.  tion  of  the  oath  to  the  jurors.     State  v. 

Rep.  367;  Sinclair  v.  State,    35   Tex.  Ostrander,  18  Iowa  435. 

Crim.  Rep.  130;  Cahn  z/.  State,  27  Tex.  Time  of  Impaneling.  —  In  a  criminal 

App.  709:  Hudson  v.  State,  28  Tex.  App.  case  a  jury  should  not  be  selected  and 

323.  sworn     until    after    arraignment    and 

1.  See  infra^  IX.    4.    Talesmen  and  plea.     State  v.  Hughes,  i  Ala.  655. 
Additional  Jurors,  Demanding  Formation  of  Jnry  Aooord- 

2.  Contempt.  —  The  refusal  to  obey  a  ing  to  Law.  —  Counsel  is  not  obliged  to 
summons  is  a  contempt,  but  not  a  state  his  reasons  for  demanding  that 
criminal  contempt.  Shaw  v.  Shaw,  25  the  jury  be  drawn  in  the  mode  pre- 
L.  Rep.  106,  cited  in  Robbins  v.  Gor-  scribed  by  statute.  Gulf,  etc.,  R.  Co. 
ham.  25  N.  Y.  594.  v.  Keith,  74  Tex.  287. 

Sofidency  of  Con^iotion  fbr  Contempt.  Absenoe  of  Statntory  Provisions.  —  In 

—  A  conviction  of  a  juror,   under  2  the  absence  of  a  statute  respecting  the 

Rev.  Stat.  N.  Y.,  for  contempt  in  fail-  impaneling  of  juries,  the  practice  must 

ing  to  respond  to  the  summons,  is  un-  not  conflict    with    nor    prejudice    the 

aflfected  by  the  failure  of   the  justice  right  as  it  existed    at  common   law. 

who  instituted  the  proceedings  to  enter  Lamb  v.  State,  36  Wis.  424. 

a   minute  of  the   proceedings    in   his  Trial  of  Appeal.  —  In  Hew  Jersey  the 

docket.     Robbins  v.  Gorham,  25  N.  Y.  jury  returned  for  the  trial  of  an  appeal 

588.  to  the  Court  of  Common  Pleas  must  be 

Bight  to  Kotioe  to  Show  Cause.  —  A  de-  drawn  from  the  box  as  in  other  cases, 

faulting  juror  should  not  be  punished  Paterson  Gas  Light  Co.  v.  Brady,  27 

without    first  giving  him    reasonable  N.  J.  L.  245. 

personal  notice,  in  writing,  to  appear  In  Weet  yirginia,  on  trial  of  an  indict- 

and  show  cause.     State   v»  Hollings-  ment  against  a  railroad  corporation  for 

head,  16  N.  J.  L.  539.  Sabbathbreaking,a  jury  may  be  formed 
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to  be  made  or  in  which  the  drawing  shall  proceed  is  specifically 
pointed  out  by  statute,  the  provisions  relative  thereto  should  be 
followed.^ 

!n    the    same    manner    as  juries    are  court,  though  the  course  pointed  out 

foi-itied  in  civil  cases.     State  v.  Balti-  by    the    statute    may    be    preferable, 

more,  etc.,  R.  Co.,  15  W.  Va.  36a.  State  v,  Whiison.  iii  N.  Car.  695. 

Extent  of  IHscrotion  of  Cpiurt.  —  It  is  United  States  Cironii  Oonrte.  —  The  au- 

withiri  the  discretion  of  the  court  to  thority  of  the  Circuit  Courts    of    the 

organize  the  traverse  jurors  from  the  United  States  to  deal  with  the  subject 

list  of  jurors  returned,  in  any  manner  of  impaneling  juries  in  criminal  cases 

which  the  court  may  deem  proper,  and  by  rules  of  their  own,  subject  to  the 

to  rearrange  and  organize  them  anew  condition    that    such    rules    mast    be 

at  any   time,  either  with  or  without  adapted  to  secure  all  rights  of  the  ac- 

rtferencfe   to  the  trial  of  a  particular  cused,  was  recognized  in  Lewis  v.  U. 

cause;    and  this  may  be  done  by  re-  S.,  146  U.  S.  379. 

moving  any  number  of  the  jurors  from  Failure  to  Objeet  to  Kede  of  Drawla^. 

one  jury  and  substituting  others  from  — By  failing  to  object  to  the  manner 

the    other   jury,    without    motion    of  in  which  jurors  are  drawn,  or  to  d.*- 

either  party,  and   when   no  cause  of  mand  that  they  be  drawn  from  a  jury 

chaileni^e  estists  against  the  jarors  so  box,  the  accused  waives  the  irregular- 

removed.  '   Watson  v.  Walker,  33  N.  ity.     Wells  v.  State,  (Ark.  1891)  16  S. 

H.  131;  Walker  r.  Kennison,  34  N.  H.  W.  Rep.  577. 

257;  Ware  v.  Ware,  8  Me.  42.  1.  Place  of  Calling  Hamet.  —  In  the 
ITnder  a  Statute  Proyiding  that  the  Clerk  absence  of  any  law  or  rule  of  practice 
Shall  Prepare  by  Lot  a  list  of  the  names  in  that  behalf,  it  is  not  necessary  that 
of  jurors,  that  the  first  twelve  must  be  persons  summoned  as  jurors  should  be 
sworn  and  called  the  first  jury,  the  called  at  the  doors  of  the  courthouse,  or 
nfext  twelve  the  second  jury,  and  if  that  they  should  be  sent  for,  after  their 
there  are  others  in  attendance  they  names  have  been  called  by  the  clerk 
may  be  placed  on  a  third  jury  or  put  and  they  have  failed  to  respond, 
tn  either  of  the  other  juries,  and  that  Waller  v.  State.  40  Ala.  325. 
jurors  may  be  transferred  from  one  It  is  matter  discretionary  with  the 
jury  to  another,  the  court  may  at  once  court  whether  the  names  of  the  jurors 
put  upon  the  state  and  the  defendant  drawn  should  be  called  only  trom  the 
twelve  of  the  regular  jurors  or  a  clerk's  desk,  or  should  be  called  from 
smaller  number,  and  may  transfer  the  outer  door  of  the  courthouse.  Hall 
regular  jurors  from  one  jury  to  an-  r.  State,  51  Ala.  9. 
other,  and  its  discretion  thus  exercised  Calling  Hamee  in  Lifted  Order.  —  Arti- 
will  not  be  interfered  with  unless  some  cle  640  of  the  Texas  Code  Crim.  Pro., 
right  of  the  defendant  has  been  denied  directing  that  the  jurors'  names  be 
or  impaired.  Wilson  v.  State,  31  Ala.  called  "  in  the  order  in  which  they  af>- 
571.  pear  upon  the  list  furnished  the  de- 
Bight  to  Psrtlenlar  Jury.  —  Neither  fendant,"  applies  in  the  case  of  a  spe- 
party  has  the  right  to  have  a  cause  •  cial  venire,  and  must  be  complied 
tried  by  a  particular  jury  as  it  may  with,  notwithstanding  objection  to  the 
happen  to  be  organized  when  the  cause  exposure  of  the  list.  Clark  v.  State,  8 
cbmes  on  for  trial,  though  there  may  Tex.  App.  350. 

be  a  practice  to  try  the  causes  in  their  In  Osborne  v.  State,  23  Tex.  App. 
order  upon  the  trial  list  by  the  two  431,  it  appeared,  when  the  eighth  name 
juries  alternately,  and  according  to  in  order  on  the  list  served  on  the  ac- 
that  practice  the  cause  would  come  in  cused  was  reached,  that  the  person 
Its  order  before  that  particular  jury,  named  had  not  been  summoned  al- 
Watson  V,  Walker,  33  N.  H.  131.  though  so  returned  on  the  special 
Adoption  of  Fnolgeotionable  Mode. —  venire,  and  the  court  proceeded  to 
Where  a  statutory  provision  as  to  draw-  form  a  jury  from  the  remainder  of  the 
ing  a  special  venire  of  freeholders  is  venire  and  talesmen  over  the  defend- 
merely  directory,  and  the  court  adopts  ant*s  objection.  It  was  held,  in  view 
a  mode  of  obtaining  a  qualified  jury  of  a  requirement  that  in  selecting  the 
which  is  not  objectionable,  and  could  jury  the  names  should  be  called  in 
not  prejudice  the  prisoner,  no  error  can  the  order  in  which  they  appeared  on  the 
be    predicated    on   the  action   of    the  list,  that  the  court  was  in  error,  and 

874  Volume  XI L 


FtenatioB  •!  Trial  Hrj.                  JURY.  TKMm  «f  tayualUf. 

b.  Drawing  Names  — (i)  Box  — Ballots.  — 1\it  usual  mode 
of  presenting  the  jurors  for  acceptance  or  rejection  is  by  drawing, 
from  a  box  or  other  receptacle,^  ballots,  slips,  or  substitutes 

therefor,  containing  the  names  of  the   persons  summoned   or 
directed  to  attend,*  which  have  been  placed  therein  in  accordance 

that  under  the  circumstances  the  pro-  rect  practice  requires  that  the  names  be 

ceedings  should  have  been  suspended  called  from  a  box,  yet  if  the  names  are 

untU  the  juror  in  qaeaU<»i  was  Inroiight  drawn  from  a  hat,  or  fron  the  table, 

in  or  that  a  new  vettire  should  have  and  no  objection  is  made  at  the  time  to 

issued.  that  method  of  drawing  the  jury,  and 

PuiiBg  Vem*  taittcd  is  Lift.—  In  no  prejudice  is  shown,  there  is  no  such 

State  V.  PowelU  7  ^^•  J*  I^*   ^6,  the  irregularity  as  will  vitiate  the  verdict, 

name  of  one  of  the  jurors  was  omitted  Birchard  v.  Booth,  4  Wis.  67. 

by  mistake  in  the  copy  of  the  panel  de-  BsAual  of  Party  to  Proeoei  Whore  Va- 

livered  to  the  prisoner,  and  the  court  falmooi  Ii Evidont. —  If,  in  the  course  of 

ordered  the  name  to  be  passed,  and  the  drawing  a  jury,  a  party  plaintiff  discov- 

jurors  called  according  to  the  list  de-  ersthat  the  ballots  have  been  arranged 

livered  to  the  prisoner.  in  an  open  box,  with  the  apparent  de- 

Vallaro  to  Gall  in  Freooribod  Order.  —  sign     of     drawing    particular    names 

Disregard  of  a  statutory  provision  that  therefrom,  and  other  suspicions  circum- 

afier  the  exhaustion  of  challenges  the  stances  exist  which  will  warrant  a  pre- 

first  twelve  names  on  the  list  shall  be  sumption  of  unfairness,  he  may  refuse 

called  and  shall  constitute  the  jury,  by  to  proceed,  and  on  being  nonsuited  will 

omitting  to  call  the  names  of  two  per-  be  excused  from  the  payment  of  costs, 

sons  among  the  first  twelve,  is  ground  Pringle    v.    Huse,    x    Cow.    (N.    Y. 

for  reversal.     State  v.  Holme,  54  Mo.  432. 

153.  S.  See  Brazier  v.  State,  44  Ala.  39a. 

Vkilnro  to  Bmw  Vamot  in  ModoPvo-  It  is  immaterial  that  the  given  names 

Boribod. —  In    Becker    v,    Sitterly,    58  on  the  scrolls  are  indicated  by  initial 

How.  Pr.  (Montgomery  County  Ct.)  38,  letters.     State  v.  Simmons,  6  Jones  L. 

it  appeared  that  at  the  request  of  the  (N.  Car.)  21. 

defendant  the  justices  drew  out  of  the  Failure  to  Boll  Ballots.  —  Where  the 

box  the  names  of  all  the  jurors  sum-  clerk  of  a  court  is  required  to  write  the 

moned,  who,  being  called,  answered  to  name  of  each  jaror  on  the  list  on  a 

their  names,  and  the   refusal   by  the  separate  slip  and  to  roll  the  same  up 

justices  of  the  request  of  the  plaintiff  before  putting  the  slips  in  the  box,  the 

to  return  the  names  and  draw  the  trial  fact  that  the  slips  were  laid  in  the  box 

jury  therefrom  was  held  error  in  view  flat  instead  of   rolled   and  were   then 

of    a    statutory    provision    that    after  shuffled  is  such  a  failure  to  comply  with 

the  deposit  of  the  ballots  containing  the  the    law    as   will   furnish  a  sufficient 

names  of  the  persons  summoned,  the  ground  for  a  challenge   to  the  array, 

justice  should  draw  out  six,  or  such  McGann  v.  Hamilton,  58  Conn.  69. 

other    number   as  the  parties    might  Bzpoood  Hameo. —  It  is  improper  for  a 

agree  on.  "  one  after  another,"  etc.  clerk  to  leave  the  ballots,  unrolled,  ex- 

Timo  of  O^ootion.  —  When,  after  three  posed  in  an  open  box  and  to  draw 
jurors  are  impaneled,  the  accused  ob-  them  in  this  situation.  Pringle  v, 
jects  for  the  first  time  that  the  list  has  Huse,  1  Cow.  (N.  Y.)  432. 
not  been  called  in  regular  order,  and  In  Cole  v.  Perry,  6  Cow.  (N.  Y.)  584, 
when,  thereafter,  the  names  are  so  a  motion  was  made  to  set  aside  a  vcr- 
called  as  required,  no  ground  of  com-  diet  on  the  ground  that  the  ballots  con- 
plaint  exists.  State  V.  Washington,  37  taining  the  jurors'  names  were  placed 
La.  Ann.  828.  in  the  box  in  such  a  manner  that  the 

1.  For  mode  of  drawing  talesmen  and  names  could  easily  be  seen  by  the  per- 

additional  jurors,  see    infra^    IX.    4.  son  drawing  them.      The  affidavit  of 

Talesmen  and  Additional  Jurors.  the  clerk  who    drew  the  jury  denied 

A  Bovolviag  Barrel  Is  a  "  Box  "  within  that  he  saw  the  names  until  after  they 

the  requirements  of  a  statute  prescrib-  were  drawn,  and  the  motion  was  denied 

ing  the  method  of  impaneling  juries,  on  the  ground  that  the  statute  was  di- 

Com.  V.  Bacon,  135  Mass.  521.  rectory  merely,  and  that  the  mistake  of 

Impropor  Boooytaclo,  -—  Atohoogh  oor--  the  officer  was  not  a  ground  for  setting 
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with  the  requirements  of  law.^ 

(2)  Number  of  Names,  — As  a  rule,  a  party  to  an  action  or  a 
person  accused  of  crime  is  entitled  to  have  the  names  of  all  the 
jurors  from  whom  the  trial  jury  is  to  be  drawn  placed  within  the 
jury  box  before  the  impaneling  is  begun.* 

(3)  Omission  of  Names  —  (a)  Oenerany.  —  Where,  through  inad- 

aside  the  proceedings  where  no  injury  attention  of  the  court  that  names  have 

was  shown  or  pretended.  been   illegally   placed   in   the  box,  on 

Detignatioii  of   Juror's    Ooeupation.  —  being  satisfied  of  the  fact  by  evidence, 

'^  Liquors  "  on  a  card  containing  the  the    court   may  order  the   box   to  be 

name  of  one  of  the  jurymen  and  placed  purged  of  the  illegal  names  and  order 

in  a  box  from  which  the  trial  jury  is  to  be  the    drawing    to    proceed.     Smith    r. 

drawn  is  a  perfectly  intelligible  indica-  State,  61  Miss.  754. 

tion    of    his    occupation.      Com.    v.  Claiidettlne  Semoval  of   Ballots   from 

Bacon,  135  Mass.  521.  Box.  —  In  Alexander  v.  Com.,  105  Pa. 

1.  Where  the  statute    requires  that  St.  i,  after  eight  jurors  had  been  drawn 

the  names  be  placed  in  the  box,  drawn  and  separately  sworn,  it  was  discovered 

therefrom  one  at  a  time,  recorded  in  that  a  number  of  the  paper  pellets  had 

the  order  they  come  out  on  two  lists  been  clandestinely  removed.     The  ac- 

until   the  box  is  exhausted,   and   the  tion  of  the  trial  court  in  directing  the 

lists  given,  one  to  each  party,  for  chal-  clerk  to  prepare  pellets  in  their  stead, 

lenges  and  peremptory  challenges,  it  is  put  the  whole  number  in  the  box,  and 

error  to  require  the  clerk  to  hand  a  list  draw     from     the    box    de    novo    was 

to  the  defendant  at  the  beginning  of  approved. 

the  trial,  and  to  refuse  the  demand  of  8.  See  infra,  5.  Presentation  of  Jur- 

his  attorney  that  the  names  be  drawn  ors ;  People  v.  Edwards,  loi  Cal.  543. 

from  the  box,  etc.     Gulf,  etc.,  R.  Co.  Kames  —  Full  GomplemOnt  of  Hames. — 

V.  Keith,  74  Tex.  287.  In  a  justice's  court  wherein  a  jury  of 

Depositing  Kames  in  Box  in  Absenoe  of  six  is  required,  the  names  of  but  five  in 
Statutory  Beqnirement. —  If  the  jurors  attendance  on  the  venire  should  not  be 
are  returned  for  the  term  their  names  placed  in  the  box  and  the  attempt 
should  be  placed  on  ballots  to  be  drawn  made  to  form  a  jury,  but  another  venire 
by  lot  from  the  box;  if  merely  for  a  should  be  issued  that  enough  names 
special  trial,  while  it  is  belter  that  the  may  be  put  in  the  box  and  the  jury  be 
name  should  be  placed  in  the  box,  yet,  drawn  therefrom.  Brisbane  v.  Ma- 
in the  absence  of  any  legal  require-  comber,  56  Barb.  (N.  Y.)  375. 
ment,  that  course  of  procedure  is  u'n-  KonrMident  orDeoeased  Juror.  —  If  the 
necessary.  State  z/.  Green,  20  Iowa  clerk  omit  to  throw  aside  a  ballot  con- 
424;  State  V.  Ryan,  70  Iowa  154.  taining  the  name  of  any  juror  who  has 

Unless  so  required  by  statute  it  is  died  or  removed,  as  provided   in   the 

not  necessary  that  the  names  of  jurors  Act  of   February  9,    1831,   the   whole 

who  have  been  drawn  and  summoned  array,  if  challenged,  must  be  set  aside 

and  who  are  in  attendance  should  be  and  a  new  venire  be  awarded,  and  the 

put  in  a  box  and  drawn  therefrom  by  death  or  removal  may  be  proved  when 

ballot.      State  v.  Hall,  31  W.  Va.  505.  the    array    is    challenged.      Jones    v. 

See  State  v.  Doty,  i  Pin.  (Wis.)  396.  Sute,  8  West.  L.  J.  (Ohio)  508. 

In  State  v.  Woodson,  43  La.  Ann.  Presnmption  that  All  Karnes  Were 
905,  it  was  held,  under  the  law  then  in  Drawn.  —  Where,  by  statute,  it  is  pro- 
force,  that  the  refusal  of  the  trial  judge  vided  that  if  there  is  less  than  the 
to  order  the  names  of  petit  jurors  pre-  maximum  number  of  names  (twenty 
viously  drawn  and  placed  on  the  list  four)  in  the  box,  the  clerk  shall  draw 
handed  by  the  clerk  to  the  sheriff  to  be  all  the  names  from  which  to  select  a 
put  in  a  box  and  drawn  therefrom  was  jury,  and  that  if  there  are  more  than 
error,  where  such  course  was  the  usual  twelve  the  party  shall  proceed  to  select, 
mode  of  calling  and  selecting  the  mem-  etc.,  in  a  case  where  fourteen  names 
bers  of  the  petit  jury  in  the  locality  in  were  drawn  and  a  selection  was  made 
the  absence  of  any  adverse  legislation,  therefrom,   it  was  presumed  that  the 

Purging  Box  of  Illegally  Deposited  clerk  drew  all  the  names  from  the  box. 
Hames.  —  Where  it  is  brought  to  the .  Davis  v.  State,  9  Tex.  App.  634. 
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vertence  or  without  design,  names  have  been  omitted  from  the 

box  or  hat,  the  proceedings  will  not  be  vitiated  for  that  reason 
where  the  omission  has  been  supplied  by  depositing  the  omitted 

names  before  completion  of  the  jury,  and  no  injury  has  resulted 
because  of  the  irregularity.^ 

(b)  Disqaalifled  Ponons.  —  It  has  been  held  that  the  court,  in  its 
discretion,  may  direct  that  the  names  of  the  persons  known  to  be 
disqualified  may  be  omitted  in  calling  over  the  list  or  panel.* 

1.  Sapply  of  Omiition.  —  In  Morrison  covered  until  ten  jurors  had  been  ac- 

V,  State,  84  Ala.  405,  in  forming  a  trial  cepted  without  objection  and  impan- 

jury,  by  mistake  names  were  omitted  eled.     When  the  hat  was  exhausted  it 

from  the  hat.  which  omission  was  not  was  found  that  the  names  of  four  per- 

discovered    until   all   the   ballots    had  sons  which  were  on  the  lists  served  on 

been  drawn  and  seven  jurors  secured,  the   defendant   had  not   been    drawn, 

and  it  was  held  that  the  court  properly  three  of  such  names  never  having  been 

directed  the  omitted  ballots  to  be  placed  put  in  the  hat,  and  the  fourth  being  one 

in  the  hat,  and  the  drawing  to  proceed,  of  the  two  names  on  the  same  slip,  and 

instead  of  completing  the  jury  by  tales-  it  was  held  that  there  was  such  a  failure 

men.  to  comply  with  a  statutory  requirement 

In  State  v.  Boon,  82  N.  Car.  647,  an  that  the  names  of  the  jurors  should  be 

irregularity  to  which  no  objection  was  written  on  separate  slips  of  paper,  and 

made,  and  which  was  held  not  to  neces-  each  slip  by  itself  folded  or  rolled  up, 

siiate  a  reversal,  consisted  in  the  mis-  placed  in  a  receptacle,  and  after  being 

take  of  the  clerk  in  omitting  to  place  in  shaken  up  be  drawn  out  one  by  one 

the  box  the  names  of  four  jurors  who  until   the   completion   of   the   jury,  as 

were  on  the  list;  but  upon  his  discov-  would  require  quashal  of  the  panel. 

cry  of  that  fact  the  names  were  placed  Acoeptanoe  of  Juror  Whose  Hame  Wat 

therein  and  drawn.  Omitted.  —  In  State  v.  Campbell,  35  S. 

AbMBOO  of  Prcjudieo.  —  The  failure  of  Car.  28,  after  eleven  jurors  had  been 

the  clerk,  on  forming  the  jury,  to  put  sworn  and  the  hat  exhausted,  it  was 

the  names  of  persons  returned  in  the  discovered  that  the  names  of  six  per- 

box  wherein  names  of  persons  to  be  sons   had   been    accidentally  omitted, 

drawn  as  trial  jurors  are  required  by  and  these  being  placed  in  the  hat  and 

statute  to  be  placed  is  not  ground  for  a  the  defendant  having  accepted  the  first 

new  trial  where  it  subsequently   ap-  juror  drawn,  there  was  held  to  be  no 

pears  that  the  complaining  party  could  valid  ground   of  complaint.     State  v. 

not  have  been  prejudiced  by  the  omis-  Campbell,  35  S.  Car.  28.     See,  decid- 

sion.     People  v.  Ransom,  7  Wend.  (N.  ing  the  same  principle.  State  v.  Jack- 

Y.)  417.     In  this  case  it  appeared  that  son,  32  S.  Car.  27. 

after  the  clerk  had  called  the  names  of  8.  It  is  within  the  discretion  of  the 

twenty-eight  persons,  eleven  of  whom  court  to  direct  the  clerk,  in  calling  a 

were    accepted    and    seventeen    chal-  panel,  to  omit  the  names  of  such  jurors 

lenged,  it  was  discovered  that  the  name  as  are  presumably  disqualified  or  un- 

of  a  venireman  who  had  answered  the  able  to  serve;     for  example,   such  as 

general  call  was  not  in  the  box,  and  on  have  been  present  and  listened  to  a 

search    being    made    the    ballot    was  former  trial  of  the  same  cause  or  a  trial 

found  and  placed  therein,  and  his  name  involving  the    same  questions;    those 

was    drawn    by    order    of    the  court,  who  are  ill  or  whose  family  are,  and 

whereupon  he  took  his  s>at  and  served  many  other  instances.     A  wide  discre- 

on  the  jury,  it  being  considered  that  tion  is  allowed  the  court  in  such  cases, 

the   irregularity  was   because   of    the  and  until  a  panel  is  complete  a  party 

neglect  of    the  clerk,    and    not  from  has  no  vested  right  in  any  particular 

design.  juror  that  may  not  be  taken  from  him 

Vonoomplianoe    with  Statutory  Provi-  should  the  exigencies  of  the  case,  in 

■ioiii. —  In  Brazier  z/.  State,  44  Ala.  392,  the  discretion  of  the  court,  require  it 

it  appeared  that  one  slip  placed  in  the  Quinn  v.  Halbert,  57  Vt.  178. 

hat  contained  the  names  of  two  per-  In  Abilene  z/.  Hendricks,  36  Kan.  196, 

sons,   written    on    opposite    sides    of  which  was  an  action  against  a  munici- 

thesame  slip,  which  fact  was  not  dis-  pality  for  personal  injuries,  there  was 
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(4)  Replacing  Names  in  Box.  —  Where  persons  summoned  fafl 
to  respond  or  to  answer  when  called,  their  names  may  be  replaced 
in  the  box ;  but  as  to  whether  this  may  be  done  before  or  after 
exhaustion  of  the  box  the  authorities  do  not  agree.  ^  It  has  also 
been  held  that  it  is  unnecessary  to  recall  or  return  to  the  box  the 
names  of  jurors  of  the  original  panel  who  were  called  to  partici- 
pate in  the  trial  of  another  cause.* 

(5)  Who  May  Draw.  —  That  the  names  of  the  veniremen  were 
called  or  drawn  from  the  box  by  an  official  not  designated  by 

held  to  be  no  error  in  the  fact  that  In  as  shall  make  up  the  number  of  twelve 
impaneling  the  jury  the  clerk  followed  fair  and  indifferent  persons,  etc.,  if  a 
an  instruction  of  the  court  that  in  call-  juror  does  not  appear  when  first  called 
ing  the  names  from  the  jury  Hst  he  the  panel  is  to  be  gone  through,  if  nec- 
migh  torn  it  the  names  of  persons  known  essary,  for  the  purpose  of  obtaining  a 
to  him  to  be  residents  of  the  city.  full  jury,  before  the  clerk  shall  call  for 
OoiiifeUiAff  Drawing  fhmi  DlBqualifled  the  second  time  those  who  were  absent 
^ctfMai.  —  ft  is  error  to  order  into  the  on  the  first  call.  People  v.  Vermilyea, 
box  the  names  of  jurors  summoned  by  7  Cow.  (N.  Y.)  369. 
a  disqualified  sheriff,  and  who  were  not  Failure  of  Beoord  to  Show  BMastlag  of 
procured  through  the  medium  of  an  Aboenteei. — A  record  which  fails  to 
elisor  appointed.  State  zk  Clark,  I2t  show  that  the  persons  whose  names  are 
Mo.  500.  .  on  the  venire  were  called  after  exhaus- 
1.  Where  persons  summoned  failed  tion  of  the  panel,  and  upon  an  order  for 
to  answer  when  first  called,  but  ap-  tales,  is  a  mere  irregularity  which  is 
peared  later  on,  when  their  names  were  cured  by  a  trial  on  the  merits.  Jewel 
put  in  the  box,  though  the  names  first  v.  Com.,  22  Pa.  St.  04. 
placed  in  the  box  had  not  been  ex-  Procuronient  of  Spedal  Vtnlrftimni.  — 
hausted,  there  was  held  to  be  no  error.  Where  the  regular  panel  has  been 
People  V,  Collins,  105  Ctil.  504.  called,  the  names  of  the  special  venire- 
After  calling  the  names  without  com-  men  may  be  placed  in  the  box  and 
pleting  the  jury,  the  court  may  direct  drawn  therefrom  without  calling  for 
the  clerk  to  replace  in  the  box,  and  or  sending  for  nonattendants  whose 
again  call,  the  names  of  those  who  names  stppear  on  the  regular  panel, 
failed  to  answer  at  first.  State  v.  State  v.  Brown,  12  Minn.  538. 
Brown,  12  Minn.  538.  A  Kame  Omitted  firom  the  Box  cannot 
Under  a  statute  directing  that  the  first  be  placed  therein  if  the  box  is  ex- 
twelve  persons  shall  be  sworn  as  a  hausted.  Com.  v.  Twitchell,  x  Brews, 
jury,  and  that  if  any  juror  be  absent  at  (Pa.)  551. 

the  time  of  the  drawing  and  calling  the  2.  See  infra^  5.  Presentation  of  Jurors. 

ballot  containing  his  name  shall  be  re-  OminioiL   to    Call    ITames  of  fiogoUr 

turned  to  the  box  containing  the  un-  Fanel    Bischarged    in   Another   Gate.  — 

drawn  ballots,  where  an  absent  juror's  Where,  by  order  of  the  court,  the  clerk 

name  is  replaced  in  the  box  it  is  in  the  omitted  the  names  of  the  twelve  jurors 

discretion  of  the  court  to  require  it  to  drawn  on    the   regular  panel  for  the 

be  called   a  second  time,  but  neither  reason   that   they  had  just  been  dis- 

party  can  require  it  to  be  done  as  a  charged  In  another  case,  it  was  held 

matter  of  right.     People  v.  Lamed,  7  that  in  the  absence  of  any  objection  at 

N.  Y.  445.  the  time,  or  any  pretense  that  a  proper 

Xxkatuition  of  Box  Befbre  Prooeeding  jury  had  not  been  secured,  there  was 

with  Beoond  Gtill.  —  Where  the  require-  no  irregularity  of  which  the  unsuccess- 

ment  is  that  the  clerk  of  the  court,  or  ful  party  could  complain.    Alexander 

some  other  indifferent  person,  by  di-  v.  Oshkosh,  33  Wis.  277. 

rection    of    the  court,   shall,   in  open  Keoessity  of  Betnming  KamM  Brawn 

court,  draw  out  twelve  of  the  papers  or  to  Box.  —  Although  it   is  provided  by 

parchments,    one    after  another,   and  statute    that  when  a    jury   has  been 

that  if  any  person  whose  name  shall  sworn    the     ballots     containing    their 

be  so  drawn  shall  not  appear,  or  shall  names  shall   be   kept  apart  from   the 

be  challenged  and  set  aside,  then  such  other  ballots  until  the  discharge  of  the 

further  number  thereof  shall  be  drawn  jury,  it  is  not  necessary  to  wait  until 

878  Volume  XII. 


statiite,  dr  by  a  person  riot  possessing  the  statutory  qualifica- 
tlotts,*  or  Improprieties  by  the  officer  whose  duty  it  is  to  draw 
from  th^  box,  Will  not  usually  invalidate  the  proceedings  where 
no  prejudice  has  resulted.* 

a  fizeunng  Juren-— ^7.  Power  TO  ExcuSB  —  (i)  Generally,--- 
It  is  a  general  rule  that  the  trial  court,  in  the  exercise  of  its 
discretion  in  procuring  a  jury,  has  power  to  excuse  a  person  sum- 
moned for  services  as  a  juror  for  any  good  cause  or  reason  satis- 
factory to  itself,  though  the  reason  for  relieving  or  for  excusing 
him  may  not  be  sufficient  to  sustain  a  challenge*'    This  right, 

the  jury  is  discharged  and  the  ballots  to  the  jury  when  it  is  impaneled,  and  is 

are  returned  to  the  box  before  proceed-  not    available    on    motion    in    arrest, 

ing  to  draw  another  jury  from  the  box  Hasselmeyer    v.    State,    i   Tex.   Appw 

for  the  trial  of  the  next  case.     People  690. 

V.  Craig,  48  Mich.  502.  8.  Where  Ho  Abnie  or  Ixgnry  Is  Pr»- 

Dlsehatge  of  Jtiry  Partially  Completed  tended  and  no  objection  was  made  at 

tj  Talesmen  and  Besort  to  Begtilar  Panel,  the  time,  a  mistake  of  an  officer  in  the 

—  In  Quinn  z-.  Halbert,  57  Vt^  178,  it  mode  of  drawing  jurors  in  forming  the 

appearedthat  when  the  court  adjourned  jury  is  not  aground  for  setting  aside 

eleven  jurors  had  been  accepted,  six  of  the  proceedings.     Cole  v.  Perry,  6  Cow. 

the  regulai-  panel  and  five  talesmen;  (N.  Y.)  584, 

that  on  the  next  day,  a  panel  which  iClsconduot  of  Clerk  —  Abseneeofli^arj. 

had  been  out  the  day  before  being  then  — The  failure  of  the  clerk  to  comply 

present,  the  eleven  jurors  already  ac-  with  statutory  requirements  respecting 

cepted   were    discharged   and  a    jury  the  drawing  of  jurors  from  the  box  will 

was  selected  from  the  regulaf  panel;  not  require  a  reversal  unless  injury  has 

and  it  was  held  that  there  was  a  reason-  resulted.     Houston,  etc.,  R.  Co.  z/«  Ter- 

able  exercise  of  discretion  by  the  court.  relU  69  Tex.  650;   Galveston,  etc.,  R. 

Quinn  v.  Halbert,  57  Vt.  178.  Co.    v,    Wessendorf,  (Tex.  Civ.  App. 

1.  Call  \p$  Marshal  and  iTot  by  Clerk. —  1896)  ^9  S.  W.  Rep.  132. 

The  fact  that  the  marshal  instead  of  3.  Alabama,  —  Ned   v.  State,  7  Port, 

the  clerk  called  the  names  of  the  jurors  (Ala.)   189;    Quesenberry    v.   State,   3 

to  try  the  cause  is  not  an  available  ob-  Stew.  &  P.  (Ala.)  308;  State  v,  Marshall, 

jection,  although  by  statute  that  duty  8  Ala,  302;    Waller  v.  State.  40  Ala. 

is  cast  upon  the  clerk,  the  statute  in  325;    Fariss  v.  State,  85  Ala.  i;    Max* 

that  regard    being  simply    directory,  well  v.  State,  89  Ala.  150. 

State  V.  Holme,  54  Mo,  153.  California,  —  Grady  v.  Early,  18  Cal. 

Drawing  by  Persons  Vot  Qualified.  —  109;  People  v,  Arceo,  32  Cal.  40;  Pec- 

A  judgment  in  a  criminal  cause  should  pie  v.  Cc^lins,  105  Cal.  504. 

not  be  arrested  because  of  the  uninten-  Colorado.  —  Stratton     v.     People,     5 

tional  violation  of  a  rule  of  court,  such  Colo.  276;    Mooney  v.  People,  7  Colo, 

violation    consisting    of   the   drawing  218,  Hill  v.  Corcoran,  15  Colo.  270. 

from  the  hat  by  a  boy  of  a  less  age  Florida,  —  John  v.  State,  i6  Fla.  554. 

than     that    prescribed     by    the     rule.  Georgia,  —  Jesse  v.  State.  20  Ga.  164; 

State  V.  White,  15  S.  Car.  381.  Thomas  v.  State,  27  Ga.  295;    Fulton 

Fotm   of   Olijeetion. — An    objection  County  v.  Amorous,  89  Ga.  614. 

that   the    names   of    the  jurors    were  Kansas. — State  v.  Dickson,  6  Kan. 

drawn  by  the  judge,  and  not  by  the  209;  State  v.  Miller,  29  Kan.  43;  State 

clerk,  as  required  by  law,  should  be  v,  Drake,  33  Kan.  151. 

inade  by  challenge  lo  Ihe  jury  when  it  Louisiana.  —  State  v.  Somnier,  33  La. 

is  impaneled,  and  cannot  be  presented  Ann.  237;    State  v.   Rountree,  32  La. 

by  a  motion   in   arrest  or  for  a  new  Ann.  1145;  State  v,  Kane,  32  La.  Ann. 

trial.      Hasselmeyer  v.  State,   i   Tex.  999;  State  v.  Madison,  47  La.  Ann.  30. 

App.  690.  Maine.  —  State  v.  Cady,  80  Me.  413; 

Objection  that  thfc  names  of  jurors  Snow  v.  Weeks,  75  Me.  105;    Ware  v. 

were  not  drawn  by  the  clerk,  as  re-  Ware,  S  Me.  42. 

quired  by  law,  but  were  drawn  by  the  Massachusetts.  —  Com.  v.  Livermore, 

Judge,  should  be  made  by  challenge  4  Gray  (Mass.)  19. 
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however,  is  subject  to  exceptions,  as  where  the  ground  upon 
which  the  proposed  juror  is  excluded  is  a  cause  of  challenge 
which  may  be  waived,^  or  where  there  is  a  right  to  test  the  com- 


Michigan,  —  Atlas  Min.  Co.  v.  Johns-    affliction,  ignorance  of  the  vernacular 


ton,  23  Mich.  36. 

Mississippi,  —  Lewis  v.  State,  9 
Smed.  &  M.  (Miss.)  115;  Coleman  v. 
State,  59  Miss.  484. 

Missouri.  —  State  v,  Taylor,  134  Mo. 
109 


tongue,  loss  of  hearing,  or  other  like 
cause,  from  properly  performing  the 
duties  of  a  juror;  and  this  of  its  own 
motipn,  without  the  suggestion  or  con- 
sent of  either  party;  but  that  the  power 
of  so  doing  is  to  be  exerted  with  due 


Nevada, — State  v.  Larkin,   11   Nev.  caution  and  circumspection,  and  in  the 

314.  exercise  of  a  sound   discretion,  for  the 

New  Hampshire,  —  Pierce  v.  State,  13  same    purposes    and    upon   the  same 

N.  H.  555;  State  v,  Bradford,  57  N.  H.  grounds  and  principles  which  govern 

198;  Rowell  V,  Boston,  etc.,  R.  Co.,  58  the  court  in  the  exercise  of  its  discre- 

N.  H.  514.  tion  to  discharge  a  jury  sworn  in  a 

New  Jersey.  —  Smith  v,  Clayton,  29  criminal  case  before  they  shall  have 

N.  J.  L.  358;  Patterson  v.  Stale,  48  N.  rendered  a  verdict;  the  former  power 

J.  L.  381.  being  in  effect  but  a  corollary  from  the 

New    York.  —  People    v.    Ferris,    I  latter,  which  has  been  confirmed  by  a 

Abb.   Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  statutory  provision.'* 

197;    People  9.  Packenham,  115  N.  Y.  Complaint  by  Aoouied.  —  While  it  is  the 

200.  more  regular  course  for  the  state  to 

North  Carolina.  —  State  v.  Craion,  6  challenge  an  incompetent  juror,  yet  if 

Ired.  L.  (N.  Car.)  164;  State  v.  Arthur,  the  court  discharges  the  juror  it  is  not 

2  Dev.  L.  (N.  Car.)  221.  an  error  of  which  the  prisoner  can  com- 

Ohio.  — Stewart  v.  State,  i  Ohio  St.  plain.     Waller  v.  State,  40  Ala.  325. 

68;  Bond  v.  State,  23  Ohio  St.  349.  Disohargo  of  Entire  Panel.  —  Where  it 

Pennsylvania, — Jewell  v.  Com.,  22  is  within  the  power  of  the  court  to  ex- 
Pa.  St.  94.  cuse  any  or    all   of  the  jurors  sum- 

Souih  Carolina,  —  Gunter  v.  Granite-  moned,  and  to  summon  others  when 

ville  Mfg.  Co.,  18  S.  Car.  262.  deemed  necessary,  it  is  not  ground  of 

South  Dakota.  — State  v.  La  Croix,  8  challenge  to  the  array  that  the  original 

S.  Dak.  369.  panel  has  been  discharged    and    the 

Tennessee.  —  Boyd   v.  State,   14  Lea  panel  objected   to    directed  to  attend* 

(Tenn.)  161.  People  v.  Jackson,  iii  N.  Y.  362,  6  N. 

Utah.  —  Anderson  v,  Wasatch,  etc.,  Y.  Crim.  Rep.  393. 


R.  Co.,  2  Utah  518. 

Vermont.  —  State  v.  Ward,  3j  Vt.  230. 

Virj^inia.  —  Montague  v.  Com.,  10 
Gratt.  (Va.)  767. 

IVest  Virginia.  —  State  v,  Davis,  31 
W.  Va.  390. 

Wisconsin,  —  Sutton  v.  Fox,  55  Wis. 

531. 

United  States.  —  U.   S.  v.  Cornell,  2 

Mason  (U.  S.)  91. 


Failnre  to  Object. —  The  name  of  a 
juror  temporarily  excused  may  be 
called  and  put  aside.  If  there  is  any 
exception  to  that  course  it  must  be 
made  at  the  time  to  be  available. 
State  V.  Belcher,  13  S.  Car  459. 

Power  of  Snmmoidng  Offioer.  —  Where 
a  sheriff  or  other  officer  is  authorized 
to  select  and  summon  a  jury,  he  can- 
not, after  summoning  a  person  to  serve 


The  General  Doctrine.  —  In  Montague  as  a  juror,  discharge  him  from  attend- 

v.  Com.,  10  Gratt.  (Va.)  767,  the  court  ance  and  summon  another  in  his  stead; 

said-    **  It    *    *    *    seemeth   to    the  after  the  juror  is  summoned  the  court 

court  that  in  a  case  of  necessity,  and  only  can  discharge  him.     Brooklyn  v. 

to  prevent  a  failure  of  the  ends  of  jus-  Patchen,  8  Wend.  (N.  Y.)  47. 

tice,  it  is  also  competent  for  the  court  1.  The  court,  of  its  own  motion  and 

to  excuse  or  set  aside  a  juror  who,  against  the  objection  of  a  party  who 

although  free  from  any  statutory  dis-  has  summoned  a  juror  as  a  witness, 

ability,  and  possessing  the  legal  quali-  cannot  set  the  juror  aside  for  that  rea- 

fications    of    a    juror,    and    standing  son,   it  being  only  a  ground  of  chal- 

indifferent  between  the  commonwealth  lenge  which  may  be  waived.     Bell  v, 

and  the  accused,  is  yet  disabled,  physi-  State.  (Ala.  1897)  22  So.  Rep.  526. 

cally  or  mentally,  by  disease,  domestic  Exelniion  Without  Examination.  —  la 
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petency  of  the  juror,  in  which  case  exclusion  without  a  cause 
which  goes  to  the  juror's  competency  may  afford  a  good  ground 

of  objection,*  or  in  cases  of  a  like  nature  where  there  may  be 
resultant  injury.^ 

Errw  Withoat  Pr^udioe.  —  However,  it  may  be  stated  as  a  general 
proposition  that  excuse  or  rejection  for  an  insufficient  reason  will 
not  be  deemed  to  have  been  prejudicial  if  a  trial  was  had  by  a 
duly  qualified  and  impartial  jury.' 

State  V.  Williams,  31  S.  Car.  238,  a  new  tion  the  erroneous  exclusion,  against 

trial    was    granted    because   the   trial  objection,  of  residents  within  the  mu- 

judge,  of  his  own  motion  and  without  nicipality  who  are  in  no  wise  incompe* 

examination  of  a  proposed  juror  who  tent,    because    of    such    residence,    is 

had  been  a  witness  in  a  previous  trial  reversible    error.      Hildreth    v.   Troy, 

of  a  person  jointly  indicted  with  the  loi  N.  Y.  234. 

defendant,  declared  him  prejudiced  Deprivation  of  Eight.  —  If  a  juror  on 
and  excluded  him.  a  particular  panel  was  improperly  re- 
in State  V.  Farrow,  74  Mo.  531,  the  jected  or  made  to  stand  aside  at  the 
court,  while  not  expressly  so  deciding,  instance  of  the  state,  and  the  accused 
intimated  that  the  action  of  the  court  did  not  have  a  particular  opportunity 
below  in  striking  the  name  of  a  quali-  afforded  him  to  accept  or  challenge 
fied  juror  from  the  list  on  its  own  mo-  said  juror  for  cause,  or  peremptorily, 
tion  might  warrant  a  reversal  of  the  if  his  right  in  this  respect  had  not  been 
judgment.  exhausted  it  is  reversible  error.     State 

1.  Boles  V.   State,    13   Smed.  &   M.  v,  Hensley,  94  N.  Car.  1021. 

(Miss.)    398;    Montague   v.   Com.,    lo  In  Kir^iwa  the  erroneous  exercise  of 

Gratt.  (Va.)  767.  the  power  to  excuse  a  juror  for  physi- 

In  Alabama  the  court  has  no  power,  cal  or  mental  disability  is  a  matter  of 

in  a  capital  case,  to  discharge  persons  exception  by  the  accused  for  which  a 

having    the    requisite     qualifications,  judgment  may  be  reversed.     Montague 

summoned  and  drawn  for  service  on  v.  Com.,  10  Gratt.  (Va.)  767. 

the    jury,    without    the    consent    and  2.  See  infra^  IX.  Formation  of  Trial 

against  the  express   objection   of  the  Jury, 

prisoner.     Phillips  z^.  State,  68  Ala.  469.  8.  California,  —  People  v,  Arceo,  32 

Setidence  Beyond  Pretoribed  Bistanoe.  —  Cal .  40. 

Where  it  is  provided  that  when  it  ap-  Colorado,  —  Stratton      v.    People,     5 

pears  that  a  person  called  to  complete  Colo.  276. 

the  jury  resides  more  than  two  miles  Kansas, — State   v.  Miller,  29  Kan. 

from   the  court  house  he  may  be  ex-  43;   Atchison,  etc.,  R.  Co.  v.  Franklin, 

cused,  in  the  discretion  of  the  court,  23  Kan.  74;    Stout  v.  Hyatt,   13  Kan. 

the  court  canndt  pass  over  or  excuse  232;  Atchison,  etc.,  R.  Co,  z/.  Franklin, 

any  competent  juror  whose  name  may  23   Kan.    74;    State  v,   McKinney,    31 

be  drawn  unless  he  resides  beyond  the  Kan.  570;    State  v.  Copp,  34  Kan.  522; 

prescribed  distance.     Ezell    v.    State,  Delaney  v,  Salina,  34  Kan.  534;    Abi- 

102  Ala.  loi.  lene  v,  Hendricks,  36  Kan.  196. 

In  Texas,  in  advance  of  the  selection  Massachusetts,  —  Com.  v,  Livermore, 

of  a  jury  from  a  special  venire,   the  4  Gray  (Mass.)  19. 

court  has  no  right  to  excuse  any  of  the  Michigan,  —  Grand  Rapids  Booming 
jurors  50  summoned,  and  they  cannot    Co.  v,  Jarvis,  30  Mich.  308. 

be  excused  until  they  have  appeared  at  Nevada,  —  State  v,  Larkin,  11  Nev. 

the   time  and   place  specified    in    the  327. 

venire,  and  until  they  are  called  and  Tennessee,  —  Boyd  v.  State,   14   Lea 

tented    in    the    order    in   which   their  (Tenn.)  161;  Henry  v.  State,  4  Humph, 

names    appear  on    the   venire   facias.  (Tenn.)  270;  Norfieet  v.  State,  4  Sneed 

Thuston    V,  State,    18  Tex.   App.    26.  (Tenn.)  340. 

And  see  Robles  v.  State,  5  Tex.  App.  United  States,  —  U.  S.  v,  Cornell,  2 

346;    Hill  V.  State,  10  Tex.  App.  618;  Mason  (U.  S.)  91. 

Foster  v.  State,  8  Tex.  App.  249.  General    Doetrine    Stated.  —  It    is    no 

Betidenoe   Within    Mnnidpality.  —  In  ground  of  error  i&c  the  court  to  be 
«n  action  against  a  municipal  corpora-    more  cautious  and  strict  in  securing  an 
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Bttty  of  Court.  —  Moreover,  it  is  the  duty  of  the  court,  upon 
becoming  aware  of  facts  which  will  disqualify  a  proposed  juror 
from  participating  in  the  trial,  to  excuse  him  of  its  own  motion,^ 
and  though  the  disqualification  or  incompetency  does  not  posi- 
tively appear,  if  the  court  is  reasonably  satisfied  from  facts 
adduced,  or  from  its  personal  knowledge,  that  the  person  pre- 
sented is  unfit  to  discharge  the  duties  of  a  juryman,  in  the  exer- 
cise of  the  discretion  thus  vested  he  may  be  rejected;*  and 
where,  through  mistake  or  misapprehension,  jurors  have  been 
erroneously  excused,  the  error  may  be  corrected  and  those 
excused  may  be  restored  to  the  panel.* 

impartial  jury  than  the  law  actually  inability  to  establish  the  fact  constitut- 
requires,  and  it  may  very  properly  re-  ing  such  disqualification,  it  is  not  re- 
ject a  juror  on  a  ground  which  would  quired  to  hazard  the  regularity  of  its 
not  be  strictly  sufficient  to  sustain  a  proceedings  by  permitting  such  person 
challenge  for  cause,  or,  in  other  words,  to  sit  as  a  juror,  but  may  excuse  him. 
when  the  refusal  to  sustain  the  chaU  State  t/.  Kelly,  i  Nev.  226. 
lenge  would  not  constitute  error.  So  Probable  Pormation  of  Opinion.  —  Id 
long  as  an  impartial  jury  is  obtained,  Stoner  v.  State,  4  Mo.  36S,  the  appel- 
neither  party  has  a  right  to  complain  late  court  refused  to  interfere  with  the 
of  this  course  by  the  court,  especially  action  of  the  trial  court  in  excusing  a 
when  no  objection  was  taken  by  either  venireman  who  stated  on  his  tmrdire 
party  to  the  competency  or  impartiality  that  he  had  formed  an  opinion  from  hav- 
of  the  jury  which  was  obtained.  Atlas  ing  conversed  with  the  defendant,  but 
Min.  Co.  V.  Johnston,  23  Mich.  39.  that  he  felt  himself  then  in  a  state  of 

K^ection  at  Party's  Own  Bequest. —  mind  to  do  justice  between  the  parties. 

A  party  cannot  complain  of  the  action  Impartiality  Questionable.  —  The  bet- 

of   the  court    in  directinc;  a  juror  to  ter   practice   is  to  discharge    a  juror 

stand  aside  at  his  own  invitation.     Bell  whose    impartiality    is    questionable, 

V.  State,  (Ala.  1897)  22  So.  Rep.  526.  though     apparently    he    is    qualified. 

Prctjudioe  Preenmed.  —  In  Montague  v.  Dreyer  «/.  State,  11  Tex.  App.  631, 

Com..  10  Gratt.  (Va.)  767,  the  court  said  Bnsiiioion  of  Partiality.  —  In  the  exer« 

that  it  was  not  necessary  that  inquiry  cise  of  a  sound  discretion   the  court 

should  be  made  as  to  whether  injury  may  set  aside  a  juror  whom  it  has  rea* 

had  been  done  to  the  prisoner  by  im-  sonable   ground    to  suspect    will    act 

properly  setting     aside    a    competent  under  some  undue  influence  or  preju- 

juror,  but  that  the  law  would   intend  dice.     McGuire  v.  State,  37  Miss.  369. 

such  prejudice.  Moral    Unfitnesi.  —  The    judge    may 

1.  U.  S.  Rolling  Stock  Co.   v.  Weir,  strike  from  the  regular  panel  the  name 

96  Ala.  396;  'Doyal  v.  State,  70  Ga.  134;  of  a  person  who  he  is  satisfied  is  mor- 

Cohron    v.   State,    20    Ga.    752;    Bur-  ally  unfit.     State  v,  Lartigue,   29  La, 

roughs  V,  State,  33  Ga.  403;  Lewis  v,  Ann.  642. 

State,  9  Smed.  &  M.  (Miss.)  115;  Will-  Dnty  to  Exercise  Discretion. —  Forbeai. 

iams  V,  State,  32    Miss.  389;  McGuire  ance  of  the  court  to  discharge  a  juror 

V.  State.  37  Miss.  369;    Spear  v.  State,  to  whom  no  exception  is  taken,  though 

16  Tex.  App.  98;    Mitchell  v.  State,  43  there  is  an  ascertained  cause  of  chal- 

Tex.  513;  Montague  v.  Com.,  10  Gratt.  lenge  against  him,  is  not  error  where 

(Va.)  767.  the  right  of    challenge   still   remains. 

Contra.  —  It  is  not  the  duty  of  the  State   v,   Benton,  2  Dev.  &  B.   L.  (N. 

court,  ex  mero  motu^  to  set  aside  an  in-  Car.)  196. 

competent  juror.     Waller  z/.  State,  40  8.  Epps  v.  State,  19  Ga.  102. 

Ala.  325.  Becidling  Jnrors  Erroneonaly  ETOwiMMi. 

S.  Ellis  V,  State,  25  Fla.  702;    Atlas  — In  State  2/.  Linebarger,  12  Mont.  292, 

Min.  Co.  V.  Johnston.  23  Mich.  36.  an  irregularity  consisting  of  inadvert- 

The  General  Doctrine.  —  Where  there  ence  in  excusing  jurors  because  of  a 

is  any  probability  that  a  juror  is  dis-  misconception  of  the  statute  prescnb- 

3ualified,  and   the   court  is   unable  to  ing  their  qualifications   was    held    to 

etermine  the  matter  by  reason  of  its  have  been  cured  by  revoking  the  erro- 
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BipM^  JMfste  PumL  —  While  the  court,  by  excusing  jurors 
against  objections  interposed,  should  not  unnecessarily  reduce  or 
deplete  the  panels  so  as  to  preclude  a  trial  by  regular  jurors/  yet, 
if  no  proper  objection  was  interposed,  the  fact  that  because  of 
such  action  the  jury  is  composed  of  others  than  members  of  the 
regular  panel  is  immaterial.* 

Ftenimption  —  Beriew  of  Diioretion.  —  In  the  absence  of  any  show- 
ing to  the  contrary,  it  will  be  presumed  that  in  excusing  a  juror 
the  court  acted  on  correct  principles,  and  that  the  excuse  was 
sufficient  to  warrant  its  action.'  In  any  event,  the  exercise  of  its 
discretion  will  not  be  revised  unless  it  is  clearly  apparent  that  it 
has  been  abused*^ 

ncous  ruling:  before  its  entry  in  the  Power  to  CoBiplofto  Pwiol.  —  The  fact 
record,  recalling  the  jurors  excused,  that  a  depletion  of  the  regular  jury 
AAcertainfng  that  in  their  absence  they  may  have  arisen  from  too  great  a  liber- 
bad  not  communicated  with  any  per-  ality  on  the  part  of  the  judge  in  allow- 
lon  concerning  the  case,  and  offering  ing  excuses  to  those  summoned  will 
to  allow  the  defendant  his  full  comple-  Aot  affect  his  authority  to  issue  a  spe- 
menC  of  peremptory  challenges,  as  if  cial  venire  to  complete  the  panel, 
the  right  had  not  been  exercised.  People  v,  Hickman,  113  Cal.  80. 

1,  Stratton   v.   People,  5  Colo.  276;  8.  Moseley    v.    State,    107  Ala.   74; 

Mooney  v.  People,  7  Colo.  218.  Fariss  v.  State,  85  Ala.  i;  Maxwell  z*. 

Allowing  Jturon  to  Oo  Home  Orer  8iui-  State,  89  Ala.  150. 
daj.  —  Where  the  court  excused  so  In  the  Ahsenoe  of  a  Statement  of  tSia 
many  jurors  to  allow  them  to  spend  Oroundf  on  which  jurors  were  excused 
Sunday  at  their  homes  that  but  ten  it  will  be  presumed  that  they  were  ex- 
could  be  procured  for  the  trial,  it  was  cused  for  good  and  sufficient  reasons, 
held  proper  10  take  two  competent  and  State  v.  Breaux,  32  La.  Ann.  222. 
impartial  bystanders.  Cotton  v.  New  4.  State  v,  Ostrander,  18  Iowa  435; 
York,  etc.,  R.  Co.,  (Supreme  Ct.)  20  N.  State  v.  Creech,  38  La.  Ann.  480;  State 
Y.  Supp.  347.  V,  Farrer,  35   La.  Ann.  315;   State  v, 

Failiure to  I^emand  Jury  Trial.  —  Where  Barnes.  34  La.  Ann.  395;  State  v,  Eloi, 

the  record  does  not  show  that  the  com-  34  La.  Ann.  1195;  Michigan  Condensed 

plaining  parties  were  in  a  position  to  Milk  Co.  z/.  Wilcox,  78  Mich.  431;  Gran 

demand  a  jury  trial,  they  cannot  com-  v.  Houston,  45  Neb.  813;    Richards  v. 

plain  that  the  court, by  excusing  some  State,  36  Neb.  18;  Omaha,  etc.,  R.  Co. 

of  the  regular  jury,  dfeprived  them  of  v.  Cook,  37  Neb.  435;  Sutton  v.  Fox,  55 

the  right  to  have  the  cause  tried  by  a  Wis.  531. 

jury  selected  by  the  jury  commission-  In  Grad^  v.  Early,  18  Cal.  109,  the 

ers.     Doll  «/,   Mundine,   7  Tex.   Civ.  Supreme  Court  said  that  in  civil  cases 

App.  96.  it  would  interfere  with  great  reluctance 

S.  Mode  of  Ofejeotlon.  —  If  the  court,  with  the  discretion  of  the  court  below 

by  a  general  order  to  the  clerk  to  dis-  in  excusing  a  juror  when  it  thought 

charge  such  jurors  as  desire  to  be  ex-  the    purposes    of    justice  were   to  be 

cused,   reduces  the  panel   below    the  served  by  excusing  him. 

number    required    for   the   trial   of   a  In  Ware  v.  Ware,  8  Me.  42.  it  was 

cause,  it  is  a  good  ground  of  challenge  said  that  it  seems  doubtful  whether  the 

to  the  array.     Smith  v.  Clayton,  29  N.  discretion  of  a  judge  in  discharging  or 

J.  L.  357.  excusing    jurors    or  the   like  can   be 

BfliMt  of  Failure  to  014ect.~If  the  revised, 

court,  by  a  general  order  to  the  clerk  Duty  of  Appellate  Court  to  Judge  of 

to  discharge  such  jurors  as  desire  to  be  Facts.  —  Notwithstanding    that    great 

excused,  reduces  the  panel  below  the  weight  is  given  to  the  decision  of  the 

number  required  for  the    trial    of    a  trial  judge,  yet,  upon  exception,  the 

cause,  and  there  being  no  challenge  to  appellate  court  must  judge  of  the  facts 

the  array,  talesmen  are  ordered,   the  and  must  ascertain  whether  the  reason 

verdict  will  not  be  set  aside  because  of  .for  setting  aside  a  juror  was  good  and 

thelrregularity  in  impaneling  the  jury,  sufficient.       Montague    v.     Com.,    10 

Smith  V,  Clayton,  29  N.  J.  L.  357.  Gratt.  (Va.)  767. 
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(2)  Time  of  Exercising  Power  —  (»)  Before  Com^etloa  «f  PaaeL  — 
The  authorities  are  not  harmonious  as  to  the  stage  of  the  pro- 
ceedings at  which  the  court  may  excuse  or  reject  a  juror.  That 
the  court  may  exercise  its  discretion  in  this  respect  after  accept* 
ance  of  a  juror,*  before  completion  of  the  panel,  or  before  the 
person  selected  has  been  sworn  and  charged  with  the  case,*  is 
generally  conceded. 

(b)  Before  Completion  of  Panel  and  After  Admlaietration  of  Oath.  —  The 
same  may  be  said  of  the  right  to  excuse  a  juror  who  has  been 
sworn  before  completion  of  the  panel,  though  this  right  is  not 
%o  generally  recognized.* 

(0)  After  Completion  of  Panel  and  Adminiitration  of  Oath.  —  See  infra^ 
XI.  Discharge  of  Jurors  or  Jury, 

1,  Arkansas.  —  Robinson  v.  State,  33  Florida,  — Metzger  v.  State,  18  Fla. 
Ark.  185.  481. 

Louisiana.  —  State  v.    Hobgood,    46  Georgia,  —  Hanvey  v.   State,  68  Ga, 

La.  Ann.  855;  State  v.  Costello,  11  La.  612. 

Ann.  283;  State  v.  Diskin,  34  La.  Ann.  Illinois.  — Ochs  v.   People,    124   111. 

919;  State  V,  Moncia,  39  La.  Ann.  868;  399. 

state  V,  Nash,  46  La.  Ann.  194;    State  Mississippi. — Gilliam  v.  Brown,  43 

V.  Johnson,  48  La.  Ann.  437.  Miss.  641;  Williams  v.  State,  32  Miss. 

Michigan.  —  Atlas  Min.  Co.  v,  Johns-  389;     McGuire     v.     State,    37     Miss, 

ton,  23  Mich.  36;  People  v.  Garner,  46  376. 

Mich.  442.  Missouri,  —  State  v.  Baber,  74  Mo. 

Mississippi.  —  Lewis  v.  State,  9  Smed.  293 

&  M.  (Miss.)  115.  Texas, — Rippey  v.   State,   29  Tex. 

New   York.  —  People  v,  Damon,  13  A  pp.  37. 

Wend.  (N.  Y.)  354.  Statutory  Seaaont.  —  In  the  District 

North  Carolina,  —  State  v.  Boon,  80  0/  Columbia  a  juror  may  be  excused  for 

N.  Car.  461.  statutory  reasons  at  any  time  before 

Tennessee.  —  Boyd  v.  State,   14  Lea  the  jury  is  impaneled  and  sworn.     U. 

(Tenn.)  161 ;    Lewis  v.   State,  3  Head  S.  v.  Heath,  20  D.  C.  272. 

(Tenn.)     127;     Fletcher    v.    State,    6  Transfer  to  Grand  Jnry. — The  presid- 

Humph.  (Tenn.)  249.  ing  judge  may  properly   discharge  a 

Texas.  —  Drake  v.  State,  5  Tex.  App.  person   from   the    traverse  jury  after 

649;  Horbach  v.  State,  43  Tex.  260.  being  summoned  and  sworn  thereon. 

Contra.  —  Norfleet  v.  State,  4  Sneed  and   may  place  him   upon  the  grand 

(Tenn.)  340.  jury  for  the  term.    Sims  v.  State,  51 

2.  Georgia. — Jesse  v.  State,  20  Ga.  Ga.  495. 

164.  ninoH  of  Juror.  —  In  Ellison  v.  State, 

Kansas. — Stout  v,  Hyatt,  13  Kan.  12  Tex.  App.  557,  which  was  a  capital 

241.  case,    after    eleven    jurors  had    been 

Massachusetts.  —  Com.  v,  Livermore,  selected  and  sworn  one  of  the  jurors 

4  Gray  (Mass.)  19.  complained  of  feeling  unwell,  and  the 

Mississippi.  —  McGuire  v.  State,  37  court,  without  the  consent  of  the  de- 
Miss.  376.  fendant,  discharged  the  suffering  juror 

Nevada.  — State  z^.  Kelly,  I  Nev.  225;  and  proceeded  to  complete  the  panel. 

State  V.  Larkin,  11  Nev.  314.  The  defendant  excepted  to  this  action. 

New  Hampshire.  —  Pierce  v.  State,  13  and  it  was  held  that  the  discharge  of 

N.  H.  554.  the  juror  was  unauthorized. 

Ohio.  —  Stewart  v.  State,  i  Ohio  St.  Failure  to  Pan  on  Objection.  —  After  a 

66.  juror  has  been  sworn,  and  before  com- 

Tennessee. — Hines  v.  State,  8  Humph,  pletion  of  the  jury,  it  is  error  for  the 

(Tenn.)  597.  judge,  without  passing  on  the  objec- 

United  States.  —  U.  S.  v,  Cornell,  2  tions  raised  to  the  juror,  to  stand  him 

Mason  (U.  S.)  91.  aside  on  motion  of  the  state  and  to  pro- 

8.  Cctli/omia,  —  People  v.  Ward,  105  ceed  with  the  formation  of  the  jury. 

Cal.  335.  Mathis  v.  State,  31  Fla.  291. 
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6.  Grounds  FOR  Excusing  Jurors  — (i)  Lack  of  Intelligence. 

—  The  recognized  grounds  upon  which  proposed  jurors  may  be 
excused  or  for  which  they  may  be  rejected,  whether  statutory, 
such  as  will  justify  the  action  of  the  court  in  its  efforts  to  afford 
a  fair  and  impartial  trial  by  jury,  or  those  which  are  in  the  nature 
of  a  personal  privilege,  are  quite  numerous.  Thus,  lack  of  suffi- 
cient understanding  or  intelligence  will  authorize  the  court  tp 
reject  a  person  summoned  for  jury  duty.* 

(2)  Ignorance  of  English  Language.  —  A  person  presented  as  a 
juror  may  be  excluded  upon  the  ground  that  his  knowledge  of 
the  English  language  is  so  limited  and  imperfect  as  to  make  it 
probable  that  he  could  not  intelligently  comprehend  the  proceed- 
ings.* 

(3)  Alienage.  —  It  is  proper  for  the  court  to  excuse  from  the 
jury  a  person  disqualified  because  of  noncitizenship.* 

^)  Unwillingness  to  Convict.  —  Unwillingness  to  convict  on 
circumstantial  evidence,  or  to  convict  of  a  crime  punishable  by 
death  because  of  conscientious  scruples  in  that  respect,  is  a  good 
ground  for  rejection.** 

1.  State  V.  Rountree,  3a  La.  Ann.  State  v,  Larkin,  11  Nev.  327,  there  was 
1 145.  held  to  be  no  error  on  the  part  of  the 

2.  Long  V.  State,  86  Ala.  36;  State  v.  court  in  excusing  a  juror  upon  his 
Ring,  29  Minn.  78;  Sutton  v.  Fox,  55  sworn  statement  that  he  was  not  a  citi- 
Wis.  531.  zen  of  the  United  States. 

Frofinee  of  Court.  —  Whether  or  not  a  4.  Alabama,  —  Tatum    v.    State,    8a 

juror  can  read,   write,  or  understand  Ala.  5;    Jackson  v.  State,  74  Ala.  26; 

the  English  language,  is  a  question  of  Garrett  v.  State,  76  Ala.  18. 

fact  for  the  determination  of  the  trial  Florida. — Griffin  v.    State,   90  Ala. 

judge.    State  r.  Guidry,  28  La.  Ann.  596;  Olive  v.  State,  34  Fla.  205. 

630.  Louisiana,  —  State   v.  Frier,  45   La. 

It  is  for  the  court  to  say,  under  the  Ann.    1434;    State   v.   Shields,   33   La. 

circumstances    existing  at    the  time,  Ann.  994;  State  v.  Barker,  46  La.  Ann. 

whether  it  is  proper  that  a  party  igno-  798. 

rant  of  the   language  should   be   ex-  Mississippi,  —  Coleman   v.   State,  59 

cused.     If  there  are  parties  summoned  Miss.  484:    Cooper  v,.  State,   59  Miss, 

as  jurors,  speaking  two  or  more  differ-  267;    Lewis  v.   State,   9  Smed.  &  M. 

ent  languages,  who  cannot  communi-  (Miss.)   115;  Jones  v.  State,  57   Miss. 

cate   with  each  other,  it  is  obviously  684. 

inaproper  that  they  should  sit  together  Missouri,  —  State  v.  David,  131  Mo. 

upon  the  same  jury,  for  there  would  be  380;  State  v.  Young,  119  Mo.  495. 

no   means  by  which  they  could  com.  Texas,  —  Gonzales  v.  State,  31  Tex. 

mnnicate  wiih  each  other  in  the  jury  Grim.  Rep.  508. 

room.     People  v,  Arceo,  32  Gal.  40.  Inquiries  AUowable.  —  In  Russell  v. 

Ezhaustioii  of  Peremptory  Challenges.  State,  53  Miss.  367,  it  was  held  that  the 

—  In  O'Neil  v.  Lake  Superior  Iron  Co.,  court  may  of  its  own  motion,  without 
67  Mich.  560,  after  exhaustion  of  the  further  inquiry,  set  aside  as  incompe- 
plaintiff's  peremptory  challenges,  one  tent  a  person  called  as  a  juror  who 
of  the  jurors  informed  the  court  that  he  declines  because  he  has  conscientious 
did  not  think  he  had  a  sufficient  under-  scruples  against  capital  punishment, 
standing  of  the  English  language  to  But  in  Smith  v.  State,  55  Miss.  410,  the 
qualify  him  to  sit  as  a  juror,  and  re-  court  said  that  it  was  not  disposed  to 
quested  to  be  excused;  against  the  carry  the  doctrine  further,  and  re- 
plaintiff's  objection  he  was  discharged  versed  a  conviction  on  trial  of  an  in- 
and  another  selected  in  his  stead.  dictment  for  murder  because  the  trial 

S.  Babcock  v.  People,  13  Colo.  515.      court  declared  to  be   incompetent  and 
Sofieienoy  of  Juror's  Statement.  —  In    ordered    to    stand    aside   two  special 
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(5)  Relationship.  —  The  relationship  of  the  proposed  juror  to  a 
party,  or  to  the  accused,  or  the  like  relationship  of  the  members 
of  his  family,  will  justify  exclusion.^ 

(6)  Illness.  —  A  well-recognized  ground  for  relieving  a  juror 
from  service  is  the  illness  of  himself  •  or  of  members  of  his  family 
who  may  require  his  personal  attention,*  the  sufficiency  of  the 
proof  of  illness  being  a  matter  largely,  though  not  entirely, 
addressed  to  the  discretion  of  the  trial  court.* 

veniremen   who,   when   asked  if  they  by  counsel  for  the  defendant  that  they 

had  conscientious  scruples  against  the  would  impeach   the  character  of  the 

infliction  of  the  death  penalty,  stated  brother  of  one  of  the  jurors,  who  was  a 

that  they  *'  would  not  like  for  a  man  to  witness  for    the    state,   may   afford  a 

be  hung,"  and  refused  to  allow  coun-  reason   for  discharging   the    juror   in 

sel  for  the  accused  to  question  them  question.     State  v.   Christian,   30  La. 

further  touching  their  scruples.  Ann.  367. 

1.  Belationiliip  to  Party.  —  Hartford  8.  State  v,  Ostrander,  iS  Iowa  435 ; 

Bank  v.  Hart,  3  Day  (Conn.)  491;  Bud-  State  v.  Madison,  47  La.  Ann.  30;  State 

dee  V.  Spangle r,  12  Colo.  216.  v.  Johnson,  48  La.  Ann.  437;  State  v. 

Relationship   to    Aocused.  —  A    juror  Baber,  74  Mo.  293. 

who  is  related  to  the  accused  may  be  Ahsenee  Booanse  of  Illness.  —  If  upon 

set  aside  before  the  beginning  of  the  a  call  of  the  list  it  is  made  to  appear 

trial.     State  v.  Hill,  46  La.  Ann.  736.  satisfactorily  to  the  court  that  a  venire- 

Belationdiip  to  Beoeasadandto  Aoonsed.  man  whose  name  is  called  is  absent  by 

—  In  State  v.  Boon,  80  N.  Car.  461,  reason  of  sickness  or  other  unavoidable 
there  was  held  no  error  in  standing  cause,  the  court  may  excuse  the  ab- 
aside  a  juror  related  to  both  the  pris-  sence.  Thompson  v.  State,  19  Tex. 
oner  and  the  deceased,  after  he  had  App.  593;  Thuston  v.  State,  18  Tex. 
been  tendered  and  accepted  by  the  pris-  App.  26. 

oner,  but  before  he  was  sworn.  Presentation  of  Xzonse  hj  Telegnun. 

Relationship  to  Party.  —  It  is  a  fair  ex-  —  The  trial  court  is  justified  in  excus- 

ercise    of    discretion    to    discharge    a  ing  a  juror  regularly  impaneled  upon 

venireman  whose  son-in-law  is  related  receipt  of  a  telegram  from  him  stating 

to  the  other  party,  and  who  has  dis-  his  illness  and  consequent  inability  to 

cussed   the  case  with  the  jury,  on  a  appear,  where  no  effort  is  made  to  dis- 

challenge  by  one  of  the  parties,  where  prove  the  facts  stated  in  the  telegram, 

there  is  nothing  to  show  that  the  by-  Houston  City  St.  R.  Co.  v,  Ross,  (Tex. 

stander  selected  in  his  place  was  not  Civ.  App.  1894)  28  S.  W.  Rep.  254* 

acceptable,  nor  a  good  juror.    Geiger  JnrorSwomfor  Preeantlon.  —  The  fact 

V.  Payne,  (Iowa  1896)  69  N.  W.  Rep.  that  in  a  felony  case  the  court  swore 

554.  seven  jurors  as  a  matter  of  precaution 

Relationship  to  Aocused  ofWlfe  of  Juror,  will  not  preclude  it  from  excusing  one 

—  In  State  v,  Hobgood,  46  La.  Ann.  of  them  because  of  sickness  before  the 
855,  there  was  held  to  be  no  error  in  jury  is  finally  completed.  Rippey  v. 
discharging  a  juror  who  had  been  ac-  State,  29  Tex.  App.  37. 

cepted  and  sworn,  but  before  comple-  Veoessityof  PrisoneiPs  Oonsent.  —  After 

tion  of  the  panel,  for  the  reason  that  selection,  but  before  the  completion  of 

his  wife  was  related  to  the  accused.  the  panel,  a  person  selected  as  a  juror 

Relationship  to  Other  Person  Indicted  fbr  may  be  permitted  to  sund  aside  on  his 
Same  Offense.  —  In  endeavoring  to  pro-  own  application,  for  physical  inability 
cure  an  impartial  jury,  the  court  may  to  sit,  without  objection  from  either 
set  aside  jurors  related  to  another  per-  party,  but  also  without  the  express  con- 
son  indicted  for  the  same  offense,  or  sent  of  the  prisoner.  Fletcher  v.  State, 
who  are  in  sympathy  with  the  accused.  6  Humph.  (Tenn.)  249. 
Smith  V.  State,  61  Miss.  754;  Smith  v,  8.  Parsons  v.  State,  22  Ala.  50;  State 
State,  55  Miss.  513;  McGuire  v.  State,  t/.  Ostrander,  18  Iowa  435. 
37  Miss.  369.  4.  Physidan's   Certifleate.  —  There   is 

Impeachment  of  Brother  of  Juror,  Who  no  error  in  discharging  a  juror  who 

Is  a  Witness. —  After  the  impaneling  of  has   been   accepted    and    sworn,    and 

the  jury  in  a  criminal  case,  a  statement  who,    before    the    completion    of  the 
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(7)  Deafness.  —  Likewise  a  venireman  may  be  excused  because 
of  such  infirmity  of  hearing  as  will  or  may  preclude  him  from 
understanding  the  proceedings.  ^ 

(8)  Intoxication.  —  Intoxication  of  a  juror  will  justify  the  court 
in  dispensing  with  his  services.* 

(o)  Public  Officers.  —  By  statute,  in  most  of  the  states,  certain 
public  officers  are  entitled  to  be  excused  on  making  a  proper 
presentation  of  the  facts,  but  irrespective  of  legislation  on  this 
subject,  officials  whose  duties  are  of  such  a  nature  as  to  require 
their  personal  presence  may  be  excused,  in  the  discretion  of  the 
court.* 

panel,  presents  a  physician's  certificate  Co.  v,  Ross,  (Tex.  Civ.  App.  1894)  28  S. 

as  to  his  Illness,  especially  where  coun-  W.  Rep.  254. 

sel  submit  the  question  of  the  juror's  Sequirinff  Juror  to  tare.  — In  U.  S.  v, 

condition  to  the  decision  of  the  judge.  Porter,  2  Dall.  (U.  S.)  345,  two  jurors 

Hanvey  v.  State,  68  Ga.  612.  who  were  called  alleged  sickness  as  an 

VooanitJ  of  Certifloftto. — When,  on  the  excuse  for  not  serving  and  were  set 
trial  of  a  felony,  several  of  the  jury  apart.  But  the  whole  panel  being  ex- 
have  been  selected  and  one  of  them  be-  hausted  without  procuring  a  jury,  and 
comes  sick,  it  is  not  error  to  excuse  him  the  jurors  persevering  in  their  excuses, 
and  then  proceed  regular Iv  to  complete^  counsel  for  the  prisoner  retracted  his 
the  panel  to  the  number  of  twelve;  and*  challenge  of  another  juror,  who  was 
this  the  court  may  do  without  sum-  thereupon  qualified  by  order  of  the 
moning  a  physician  to  determine  that  court. 

the  juror  is  sick.    Ozburn  v.  State,  87  1.  Mitchell    v.     State,    (Tex.    Grim. 

Ga.  173.  App.  1895)  33  S.  W.  Rep.  367. 

Proof  by  LaymaiL  —  The  court,  during  Power    of   Court. — Though    neither 

the  trial  of  the  cause,  may  discharge  deafness  nor  sickness  is  a  statutory  dis- 

a  juror  upon  the  evidence  of  a  witness,  qualification,  the  court  was  held  justi- 

who  is  not  a  physician,  that  the  juror  is  fied  in  discharging  a  juror  who  was 

sick  and  unable  further  to  attend  as  a  deaf  without  consulting  the  prisoner, 

juror.    Shawneetown  v.  Mason,  82  111.  Jesse  v.  State,  20  Ga.  164. 

337.  8.  Bullard  v.  Spoor,  2  Cow.  (N.  Y.) 

Juror's    Vuwoni    8tat«ment.  —  It    is  431;  Torrent  v.  Yager,  52  Mich.  506. 

error  to  discharge  a  juror  on  his  own  That  a  juror  who  was  set  aside  by  a 

statement    as    to    his    sickness,    and  justice  for  intoxication  was,  in  fact,  in- 

withottt  any  sworn  statement  or  any  toxicated,  is  conceded  by  the  failure 

evidence  of  a  physician  as  to  his  condi-  of  either  party  to  object.     Bullard  v. 

tion.     Rulo  V.  State,  19  Ind.  298,  a  cap-  Spoor,  2  Cow.  (N.  Y.)  431. 

Jtal  case  in  which  the  alleged  sickness  8.  Who  Entitled  to  Be  Ezonied.  —  In 

consisted  of  neuralgia  resulting  from  Exp,  Piper,  2  Browne  (Pa.)  59,  several 

a  broken  tooth.  persons  summoned  as  jurors  having 

mneH  Apparent.  —  After  a  juror  has  applied  to  be  excused  because  of  the 
been  examined,  found  competent,  and  situations  and  offices  which  they  held, 
been  accepted,  if  he  becomes  ill  in  the  the  court  declared  that  whenever  the 
interim  between  the  adjournment  of  office  or  situation  was  of  a  public 
the  court  and  the  completion  of  the  nature,  and  the  holder  had  no  power  to 
panel,  on  the  fact  of  the  illness  being  act  by  deputy,  he  was  entitled  to  be  ex- 
made  apparent  to  the  court  he  may  be  cused,  but  otherwise,  if  the  trust  was 
discharged,  and  his  place  supplied  by  of  a  private  nature  or  the  applicant 
another  juror.  State  v,  Baber,  74  Mo.  was  empowered  to  act  by  deputy. 
293.  A  Polioemaa  on  Aettve  Dntj  is  within  a 

Pttwmel    Smnlnatlon    hj    Court.  —  statute  allowing  the  court  to  excuse, 

There  is  no  error  in  excusing  impaneled  for  reasonable  or  proper  cause,  persons 

jurors  who  are  personally  examined  by  summoned  for  jury  duty.     Pierson  v. 

the  court  and   present  certificates  of  State,  99  Ala.  149. 

physicians  touching  their  inability  to  Election  Ofiloen.  —  There  is  no  error 

sit  in  the  cause.     Houston  City  St.  R.  in  excusing  jurors  for  the  reason  that 
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(lo)  Exemptions.  —  Of  a  somewhat  similar  nature  is  the  right 
of  persons  exempt  by  law  to  be  relieved,  though  this  is  a  privi- 
lege which,  being  considered  personal  in  its  character,  with  the 
possible  exception  of  exemption  for  over  age,  may  be  waived.* 

(ii)  Miscellaneous,  — As  before  stated,  the  power  thus  vested 
will  authorize  the  trial  judge  to  excuse  jurors  for  causes  other  than 
those  as  to  which  express  authority  is  conferred  by  statute,*  and, 
in  addition  to  the  grounds  heretofore  specified,  there  are  a  variety 
of  grounds,  statutory  and  otherwise,  which  will  authorize  the 
court  to  act.  Thus  a  juror  who  has  a  cause  at  issue  which  may 
be  tried  at  the  same  term  may  be  excused,*  likewise  persons  who 

they  are  election  officers  whose  duty  it  a  person  regularly  summoned  upon  his 

is  to  meet  the  next  day  and  make  out  merely  stating  that  he   is   within   the 

the  registry  list.     Aaronson  v.  Stale,  class  of    persons  exempted.     Phillips 

56  N.  J.  L.  9.  V,  State,  68  Ala.  469. 

PMtmaster  —  FaUnre  to  Test  Validity  of  Failure  to  Preient  Ezense.  —  In  Doyal 

Ezome.  —  If  a  person  summoned  is  ex-  v.  State,  70  Ga.  134,  it  appeared  that  a 

cused  in  his  absence  because  of  a  sug-  juror    exempt    bv   reason    of    having 

gestion  that  he  is  postmaster,  and  the  reached  the  age  limit  failed  to  ask  to  t>e 

defendant  fails  to  test  the  ^<9;f^  ^^<ir^  of  excused    when    an   inquiry  was    first 

the  excuse  by  applying  for  an  attach-  jnade  as  to  whether  or  not  any  of  the 

ment,  he  is  precluded  from  complain-  persons    summoned    had    excuses    to 

ing  thereafter.     Kennedy  v.  State,  19  offer,  and  there  was  held  to  be  no  error 

Tex.  App.  618.  in  thereafter  excusing  him  at  his  own 

1.  Simon    v.    State,     108     Ala.     27;  request. 

Chuverius  v.  Com.,  81  Va.  787.  Ezamination as  to  Ezomptioii.  —  A  per- 

PriTllege  Personal.  —  Statutes  exempt-  son  claiming  an  exemption  may  be  ex- 

ing  persons  over  a  prescribed  age  from  amined  on  his  voir  dire  as  to  the  facts 

jury  duty,  and  providing  that  such  per-  constituting  his  claim.     King  v.  State, 

sons  shall  be  excused  when  returned  as  90  Ala.  612. 

jurors,  do  not  necessarily    disqualify  Exonse  of  Person  Hot  Exempt — That 

such  persons,  but  the   right  to  claim  one  not  legally  exempt  was  excused 

exemption   is   personal   to    the  juror,  by  the  judge  will  not  vitiate  the  verdict, 

People  V.  Rawn,  90  Mich.  377.  although   the  accused    might,   at  the 

The  exemption   of  a  justice  of  the  time,  have  exhausted  his  right  of  per- 

peace  is  a  personal  privilege,  and  not  emptory  challenge.    State  v.  Hamilton, 

food  ground  of  challenge  for  cause.  35  La.  Ann.  1043. 

eople  V.  Lange,  90  Mich.  454.  Oonsent  to  Disqnalillod  Jnror  BaiTing. 

Waiver  of  Privilege  —  Subsequent  Dis-  —  Parties  cannot  consent  that  a  juror 
charge.  —  A  person  who  had  been  ob-  disqualified  by  over  age  may  sit  in  the 
jected  to  on  account  of  his  exemption  case.  Sutton  v.  Petty,  5  N.  J,  L.  581. 
as  a  school  commissioner  from  liability  Showing  Exemption  in  Former  Chuw.  — 
to  serve  as  a  juror  waived  his  privilege  The  court  has  no  power  to  excuse 
and  was  sworn.  After  the  panel  had  special  veniremen  who  have  failed  to 
been  formed,  on  being  asked  a  question  respond  to  the  summons  because  in  a 
by  the  defendant,  he  stated  that  he  did  prior  cause  in  which  they  were  sum- 
not  like  to  serve,  as  he  felt  interested  moned  they  showed  and  established  a 
in  the  case,  and  that  he  did  not  know  claim  to  exemption,  and  gave  notice 
the  nature  of  the  case  when  he  was  that  they  would  claim  it  in«the  case 
objected  to.  It  was  held  that  the  dis-  in  question.  Robles  v.  State,  5  Tex. 
charge  of  the  juror  and  the  swearing  of  App.  346, 

another  in  his  place  were  proper.     Ed-  2.  State    v.    Marshall,   8    Ala.    308; 

wards  v.  Farrar,  2  La.  Ann.  307.  Fulton  County  v.  Amorous,  89  Ga.  614; 

Statement  of  Exemption.  —  Where,  by  Jesse  v.  State,   20  Ga.  T64;  Sutton  v, 

statute,   persons  exempted  from  jury  Fox,  55  Wis.  531. 

duty  are  entitled  to  their  discharge  on  3.  Cause  at  Seme  Term.  —  A  juror  who 

claiming  and  proving  the  exemption,  has  a  cause  at  issue  which  he  expects 

the  court  has  no  authority  to  discharge  will  be  tried  at  the  same  term  may  be 
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may  be  actually  or  possibly  biased  or  prejudiced,*  those  whose 

names  appear  on  more  than  one  panel  of  jurors  summoned,*  and, 
generally,  jurors  may  be  rejected  or  excused  for  various  other 
causes  and  grounds  which  are  referred  to  in  the  notes.* 

excused,  and  if  not  excused  may  be  he  stated  that  he  was  hostile  to  all 

challenged.    Claggett*s  Case,  sCranch  landlords,   and   it   was   held   that  the 

(C.  C.)  247.  court  properly  dismissed  him  from  the 

Ca«ae  of  Saaie  Charaeter.  —  In  Shobe  panel. 

r.  Bell,  I  Rand.  (Va.)  39,  an  action  for  Indictmoit  for  Similar  (MBniM.  —  The 

slander,  a  juror  wished  to  withdraw  judge  may  set  aside  a  juror  who  has 

because  he  himself  had  a  similar  suit  been  accepted  by  both  sides  upon  dis- 

pending  in   the   same  court,   and    in  covering  that  he  is  under  indictment 

which  the  slander  was  the  same,  but  for  an  offense  similar  to  the  one  to  be 

counsel  refusing  to  consent  to  the  with-  tried,  though  this  fact,  under  the  stat 

drawal  the  trial  proceeded  to  verdict,  ute,   constitutes    no  ground    of    chal- 

It  was  held  that  a  new  trial  was  prop-  lenge.     McGuire  v.  State,  37  Miss.  369. 

erly  refused.  Ezpresiion  of  I>6iigii  to  ConTiot.  —  In 

WitiMM  in  Next  Case.  —  In  People  v,  Mitchell  v.  State,  43  Tex.  513,  the  dis- 

Carrier,  46  Mich.  442,  a  juror  was  ex-  trict  attorney  was  permitted  to  with- 

cused  for  the  reason  that  he  was  to  be  draw  his  acceptance  of  a  juror  and  to 

a  witness  in  the  next  case  to  be  tried.  stand  him  aside  on  a  peremptory  chal- 

1.  See  j«//r<i,  IX.  3.  ^.  (5)  Relationship,  lenge  because  of  the  expression  by  the 

PoMiblePniiiidico. —  In  his  discretion,  juror  of  a  design  to  get  on  the  jury  in 

the  presiding  judge  may  excuse  from  order  to  convict  the  defendant  and  im- 

service  jurors  from  a  particular  locality,  pose  on  him  the  death  penalty, 

on  the  ground  that  the  inhabitants  of  8.  Bognlar  Jurors  on  Special  Yeniro.  — 

that  locality  may  have  some  interest  in  Of  its  own   motion,  and   for  reasons 

the  result  of  the  suit,  or  that  the  pro*  deemed  sufficient  by  it,  the  court  may 

posed    jurors    may    have    some    bias  excuse  from  further  attendance  jurors 

therein.    Snow  v.  Weeks,  75  Me.  105.  summoned  on  the  regular  panel  whose 

Jailer  in  Charge  of  Aomuad.  —  It  is  em-  names  are  on  the  special  venire  served, 

inently  proper  that  the  court  should  Moseley  v.  State,  107  Ala.  74.     See  also 

set  aside  a  jailer  who  has  charge  of  the  Fariss  v.  State,  85  Ala.  i ;  Maxwell  v, 

accused,  and  who  has  been  summoned.  State,  89  Ala.  150. 

Hale  V.  Sute,  72  Miss.  140.  A  Special  Juror  may  be  stricken  from 

JMidiarge  of  Other  Jurors  Beeause  of  the  panel  of  traverse  jurors.    Cronan 

POiiihle  Contamination.  —  Where,  after  v,   Roberts,  65    Ga.  678;    Maddox  v. 

accepting  a  number  of  jurymen,  but  Cunningham,  68  Ga.  431. 

before  completion  of    the  panel,   the  8.  Juror     Summoned     hj    Mistake. — 

court  discharged  two  of  them  on  proof  Under  an  agreement  of  counsel  that 

of  their  having  expressed  opinions  as  the  court  might  name  the  persons  to  be 

to  the   guilt  of  the  accused   prior  to  summoned  in  a  capital  case,  and  that 

their  acceptance,  it  was  held  that  the  residents  of  specified  townships  should 

court  properly  refused  to  discharge  the  not  be  named,  by  mistake  one  resident 

other  jurors,  against  whom   no  com-  within    the    designated    locality    was 

plaint  had  been  made,  on  the  ground  named.     There  was  held  to  be  no  error 

that  they  had  been  associated  with  the  in  setting  the  juror  aside,  although  on 

objectionable  jurors  for  a  day  and  a  his  examination  no  personal  disqualifi- 

night  and  were  tainted  by  the  influence  cation  was  apparent.     State  v.  McKin- 

of  their  opinions,  there  being  no  evi-  ney,  31  Kan.  570. 

dence  of  that  fact,  and  the  court  having  Misnomer.  —  Where    a    mistake,  has 

again   interrogated    them   as  to  their  been  made  in  the  name  of  a  juror,  the 

qualifications.     Ellis  v.  State,  92  Tenn.  proper  practice  is  to  have  him  stand 

85.     And  see  Taylor  v.  State,  11   Lea  aside.     Swofford  v.  State,  3  Tex.  App. 

(Tenn.)  720.  76:  U.  S.  v.  Wilson,  i  Baldw.  (U.  S.)  83. 

Bias.  —  In   Lawlor    v.    Linforth,    72  Improper  Condnot.  —  Though  the  jury 

Cal.  205,  in  answer  to  an  inquiry,  by  a  has  been  completed,  the  court  may  dis- 

juror  who  had  been  impaneled,  as  tc  charge  a  member  thereof  for  improper 

the  nature  of  the  action,  he  was  in-  conduct  after  his  acceptance,  consisting 

formed  that  it  was  for  rent,  whereupon  of  motions  of  the  head  and  other  sig- 
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L\  Time  of  Presenting  Excuses.  —  In  the  absence  of  pro- 
visions of  law  to  the  contrary,  the  proper  time  when  jurors  should 
present  their  excuses  to  the  court  for  the  exercise  of  its  discretion 

is  at  the  time  the  cause  is  called  for  trial,  or  at  the  time  the  jurors 
are  presented ;  ^  and  though  it  has  been  held  that  absent  jurors 

nificant  actions,  the  evident  purpose  of  other  in  his  place,  with  whom  the  trial 

which  was  to  indicate  to  a  relative  of  proceeded.     Roberts  v.  State,  72  Miss, 

the  prisoner  what  jurors  to  accept  or  728. 

reject.     Lewis  v.  Slate,  3  Head  (Tenn.)  OosMBt  of  ParttM.  —  During  the  for- 

127.  mation  of  the  jury  and  before  its  com- 

Bookloii  Biiregard  of  Duty.  —  Where  a  pleiion,  there  is  no  error  in  discharging 
juror  who  had  been  accepted  failed  to  jurors  already  selected  with  the  con- 
appear  at  the  opening  of  the  court  on  sent  of  the  prosecuting  attorney  and 
the  next  day,  and  after  search  was  the  prisoner.  Nolen  r.  State,  a  Head 
found  playing  pool  in  a  hotel,  it  was  (Tenn.)  520. 

held  that  the  court  properly  excused  Be-ezamination  by  Court.  —  In  Smith 
him  and  filled  his  place  with  another  v.  State,  55  Miss.  513,  the  court  refused 
juror,  since  the  conduct  of  the  juror  to  disturb  the  verdict  because,  after  ex- 
showed  such  a  reckless  disregard  of  amining  and  pronouncing  competent  a 
duty  as  would  make  it  evident  that  he  juror  accepted  by  the  defendant,  the 
was  unfit  to  serve.  People  v.  Barker,  trial  court  re-examined  him  and,  ascer- 
60  Mich.  277.  taining  that  he  was  a  neighbor  of  the 

Xinoritj. —  In     Hines    v.    Slate,     8  defendant,  had  heard  the  matter  much 

Humph.  (Tenn.)  598,  after  a  juror  had  discussed,    and    that    he    was    under 

qualified  himself  as  far  as  he  was  in-  strong  personal  as  well  as  pecuniary 

quired  of,  and  had  been  pronounced  by  obligations  to  the  accused  and  toothers 

the  court  a  good  and  lawful  juror,  ac-  indicted  for  the  same  offense,  ordered 

cepted  by    both  parties,   and   ordered  the  juror  to  stand  aside, 

into  the  box,  he  informed  the  clerk,  be-  Opinion  as  to  OontUtationality  of  8bit- 

fore  taking  his  seat,  that  he  was  not  ate.  —  A  juror  may  be  excluded   be- 

twenty-one  years  of   age,  whereupon  cause  of  his  opinion   that    a    statute 

the  court  ordered  him  to  stand  aside,  under  which   conviction  is  sought  is 

and  it  was  held  that,  the  juror  not  hav-  unconstitutional.    Com.   v.   Austin,   7 

ing  been  sworn,  the  court  could  dis-  Gray  (Mass.)  51. 

charge  him  and  select  any  other  juror  Sefotal  to  Take  Uneonftitntional  Toft 

in  his  place.  Oath.  —  In     Klinger    v.    Missouri,    13 

Jnror  Confined   in  Jail.  —  Where,   in  Wall.  (U.  S.)  257.  a  juror  in  a  state 

making   up  the  jury,  the  name  of  a  court  refused    to  take  an   unconstitu- 

venireman    who,   since  he  was  sum-  tional  test  oath  on  the  ground  that  he 

moned,  was  convicted  of  assault,  and  still  sympathized  with  the  late  rebel- 

who  is  in  confinement,  is  drawn,  the  lion,  and  was  discharged  by  the  court, 

defendant  has  a  right  to  have  him  pre-  It  was  held  that  his  present  disloyalty 

sented,  and  the  court,  of  its  own  mo-  was  sufficient  to  justify  his  discharge, 

tion,  cannot  discharge  him.     Boggs  v.  independent  of  his  refusal  to  take  the 

State,  45  Ala.  30.  test  oath,  and  as  it  did  not  appear  that 

Pladng  Juror  on  Grand  Jury.  —  In  he  was  discharged  because  of  such  re- 
Sims  V.  State.  51  Ga.  497,  the  presiding  fusal,  the  Supreme  Court  of  the  United 
judge  discharged  a  juror  who  had  been  States  held  that  it  had  no  jurisdiction 
summoned,  for  the  purpose  of  placing  of  the  case,  upon  the  ground  that  the 
him  on  the  grand  jury.  court  had  erred  in  excluding  and  dis- 

lUmber  of  Grand  Jury  Whioh Found  In-  charging  the  juror  against  the  objec- 

dietment.  —  Where,  after  a  juror  had  tions  and  consent  of  the  defendant,  for 

been  impaneled,  pronounced  qualified,  no  other  reason  than  that  the  juror  de- 

and  accepted,  he  stated  to  the  court  clined   to  take  the  oath   in  question, 

that  he  remembered  the  fact  that  he  See  State  v.  Klinger,  43  Mo.  127. 

had  been  on  the  grand  jury  which  ren-  1.  In  Sylvester  v.  State,  71  Ala.  17, 

dered  the  indictment,  it  was  held  that  the  court  said:    *'  Without  deciding  it 

in  the  absence  of  any  objection  on  the  to  be  error  to  excuse  a  juror  from  serv- 

part  of  the  jury  the  court  properly  dis-  ice  before  a  capital  felony  is  regularly 

charged  the  juror  and  substituted  an-  called  for  trial,  when  he  is  shown  to  be 
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who  are  able  to  attend  may  be  excused,  and  the  party  thus  be 
deprived  of  the  opportunity  of  testing  the  validity  of  the  excuse, 
.the  practice  does  not  appear  to  be  commendable.^ 

4.  Talennen  and  AddiUonal  Jurors  —  a.  Generally.  —  Both  at 
common  law  and  under  statutes,  if  a  full  jury  does  not  appear, 
or  is  reduced  by  challenge  or  otherwise,  the  court,  of  its  own 
motion,  or  on  the  application  of  either  party,  may  command  the 
service  of  as  many  efficient  persons  as  will  complete  the  jury,  the 
persons  thus  procured  being  termed  talesmen,  additional  jurors, 
special  veniremen,  etc.*    The  term  *'  talesman  "  is  more  com- 

exempt  by  statute,  we  are  of  opinion  special  veniremen  who  have  failed  to 

that  the  safer  practice  is  not  to  excuse  respond  to  the  summons  because  in  a 

any  juror  in  advance  of  the  trial  until  prior  cause  in  which  they  were  sum- 

he  claims  the  privilege  of  such  exemp-  moned  they  showed  and  established  a 

tion    on    his    name    being    regularly  claim  to  exemption,  and  gave  notice 

drawn."    See  Phillips  v.  State,  68  Ala.  that  they  would  claim  it  in  the  case  in 

469;   Shelton  v.  State,  73  Ala.  5;  and  question.     Robles  v.  State,  5  Tex.  App. 

also  Floyd  v.  State,  55  Ala.  61,  and  346. 

Jackson  v.  State,  77  Ala.  18,  wherein  Presentation  of  Exonie  Outside  of  Court- 
there  was  held  to  be  no  error  in  this  house.  —  Since  the  judge  alone  is  to  re- 
practice,  and  the  doctrine  of  whch  ceive  excuses  for  not  serving  on  the 
cases  was  followed  in  Fariss  v.  State,  jury,  there  is  no  irregularity  in  excus- 
85  Ala.  I,  wherein  the  names  of  regu-  ing  a  juror  who  has  made  known  his 
lar  jurors  were  called  at  the  time  of  excuse  to  the  judge  outside  the  court- 
the  formation  of  the  jury.  The  court  house.  Vaughan  v.  State,  58  Ark.  353. 
announced  that  they  had  been  excused  TSxoniiIng  Postmaster.  —  Where  an  ab- 
froro  attendance  for  sufficient  reason,  sent  venireman  is  excused  on  informa- 
the  first  day  of  the  term,  and  there  was  tion  of  the  sheriff  that  he  is  a  postmas- 
held  to  be  no  error,  although  the  dis-  ter,  complaint  cannot  be  made  when  no 
charge  was  without  the  knowledge  of  application  was  made  for  an  attach- 
the  defendant.  Overruling  Parsons  v,  ment  to  test  the  bona  fides  of  the  excuse. 
State,  22  Ala.  50.  But  see  Maxwell  v,  Kennedy  v.  State,  19  Tex.  App.  618. 
State,  89  Ala.  150,  wherein  it  was  held  Ignorance  of  Accused  or  €k)unsel.  — 
that  a  special  act  relative  to  juries  in  a  Where  it  is  provided  that  when  a  juror 
certain  county  impliedly  authorized  the  who  resides  more  than  two  miles  from 
discharge  of  jurors  before  the  call  of  the  court-house  is  drawn  he  may  be  re- 
the  cause  for  which  they  were  impan-  lieved  from  attendance,  in  the  discre- 
eled.  tion  of  the  presiding  judge,  there  is  no 

Special  Veniremen  cannot  be  excused  error  on  the  part  of  the  court  in  excus- 

for  cause  or  exemption,  nor  can  they  ing  jurors  who  are  within  the  act,  in 

be  challenged   until  their  names  are  open   court,  without  special  informa- 

called.     Robles  v.  State,  5  Tex.  App.  tion  to  the  defendant  or  his  counsel, 

346.  who  were  presumably  present,  unless 

1.  Excusing      Ahtent     Venireman.  —  there  is  a  request  for  the  names  of  the 

Where  a  court  exercises  its  authority  jurors  so  excused,  followed  by  a  pro- 

to  excuse  absent  jurors  without  con-  posal  to  test  the  fact  of  their  residence, 

sent  of  the  parties  or  over  their  objec-  Steele  v.  State,  83  Ala.  20. 

tion,  it  should  do  so  only  upon  the  most  8.  3  Black.  Com.  364;    5  Bac.  Abr., 

satisfactory  evidence  of   unavoidable  tit.  Juries;  i  Chitty  Crim.   Law  518; 

necessity,  and  even  then  a  defendant  Nesbit  v.  People,  19  Colo.  441;  O'Con- 

may    be  entitled   to  have  an  attach-  nor  v.  State,  9  Fla.  225;    Shields  v, 

ment  issued  for  the  purpose  of  verifying  Niagara  Sav.  Bank,  3  Hun  (N.  Y.)477; 

or  disproving  the  truth  of  the  ground  Com.  v,  Eaton,  8  Phila.  (Pa.)  428. 

of  excuse.    Thompson  v.  State,  19  Tex.  Definition.  —  '*  If,    when    a  jury  has 

App-    593;   Thuston  t/.  State,  18  Tex.  been  summoned,  a  sufficient  number  of 

App.  26.  jurors  do  not  appear,  or  if  by  reason  of 

Exemption  Establiihed  in  Former  Case,  challenges  or  exemptions  a  sufficient 

^The  court  has  no.  power  to  excuse  number  do  not  remain  to  make  up  the 
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moaly  applied  to  persons  summoned  for  a  particular  cause,  but 
it  is  broad  enough  to  include  those  summoned  to  supply  a  defi- 
ciency in  the  regular  panel.  * 

b.  Power  to  Procure  —  (i)  Incidental  Power.  — The  power 
to  complete  a  jury  sufficient  in  number  is  one  which  is  inherent 
in  the  court,  though  now  greatly  aided  by  statute,  and  in  the 
absence  of  express  or  implied  inhibition  can  be  exercised  when- 
ever the  exigencies  of  the  situation  demand  it.* 

(2)  Statutory  Enlargement  of  Power,  —  Irrespective  of  the 
common-law  mode  of  procuring  jurors,  by  legislation  in  the 
several  states  additional  jurors  may  be  procured  by  means  of  a 
special  venire  or  similar  process.*     This  power  is  one  which  the 


r 


oper  number,  either  party  may  pray  talesmen   to    be    returned   instead    of 

a  tales,  that  is,  ask  the  court  to  make  transferring  jurors  from  either  of  the 

up  the    deficiency.     A    tales  (Latin  =  regular  panels  to  the  other,  but  a  juror 

*  such  ')  is  a  supply  of  such  men  as  were  can  be  thus  returned  from  the  bystand- 

summoned  upon  the  first  panel.     For  ers  only  for  some  particular  case  then 

this  purpose  a  writ  of  decern  tales^  octo  to  be  tried,  for  which  alone  he  should 

tales ^  used  to  be  issued  to  the  sheriff;  be  sworn,  and   if  the  occasion   for  a 

but  by  Stat.  6  Geo.  IV.,  c.  50,  §37,  the  talesman     recurs,    the     same    course 

judge  is  empowered  to  award  a  tales  de  should    be   followed.     Wallace   v.  Co- 

circumstantCbus^  that  is,   to   command  lumbia,  48  Me.  436. 

the  sheriff  to  return  so  many  other  men  2.  See  Settle  v.   Batie,  i  Iowa    141; 

duly  qualified  as  shall  be  present  or  State    v.    Pruett,    49    La.    Ann.    283; 

can   be   found,  to  be   taken  first  from  Barnes  v.  State,  60  Miss.  355. 

those  summoned  on  the  common  jury  Jnstioe  of  the  Peace.  —  The  power  to 

panel,  if  the  deficiency   is   of  special  award  tales  is  incident  to  the  powers 

jurors,  and  if  there  are   not  enough  of  a  justice  of  the   peace.     Zeely   v. 

common  jurors,  then  from  any  persons  Yansen,  2  Johns.  (N.  Y.)  386. 

who  are  present  in  court  or  can   be  On  the  Trial  of  Mere  Miademeanon  and 

found.     The  jurors  so  added  are  called  Feloniee,  other  than  those  capital,  va- 

talesmen."     Sweet's  Law  Diet.  803.  cancies  may  be  filled  by  summoning 

Oriminal  Caief.  —  A   tales  is  allowed  other    regular   jurors,   or    by    calling 

in  criminal  as  well  as  in  civil  cases,  talesmen;    and  the  exercise  of  discre- 

State  V.  Williams,  2  Hill  L.  (S.  Car.)  tion  in  this  connection  is  not  subject  to 

381.  review.     Smith  r.  State,  55  Ala.  i. 

Capital  Cases,  —  Under  the  provisions  Snmmoidng  Seoond  Jnry.  —  Where  a 
of  the  statute  of  35  Henry  VIII.,  c.  6,  statute  clearly  contemplates  that  there 
a  tale^  de  cir cum  stantibus  might  be  shall  be  but  one  regular  jury  at  each 
awarded  in  capital  cases.  Burk  v.  term,  there  is  no  authority  for  sum- 
State,  2  Har.  &  J.  (Md.)  426.  moninga  second  jury,  though  talesmen 

1.  Nesbit  V.    People,   19    Colo.  441;  may   be  summoned.     Dean   v.   State, 

Shields  v,  Niagara  Sav.  Bank,  3  Hun  100  Ala.  102. 

<N.  Y.)  477.  Authority  of  Sheriff.  —  A  sheriff  can 

A  talesman  cannot  sit  in  any  cause  summon  talesmen  only  by  authority  of 

except  the  one   for   which  he  is    re-  the  court.    Ayers  v,  Metcalf,  39  III.  307. 

turned.     Amherst  v,   Hadley,  i   Pick.  See  i«/r<7,  IX.  4.  ^.  Number  of  Tales 

(Mass.)  38.  Jurors. 

Talesmen    are    only    summoned   to  8.  Yacanoiee  Most  Be  Filled  in  the  man- 
serve  on  the  trial  of  a  particular  case,  ner  prescribed    by    statute.     Bach  v. 
and  their  obligation   to    attend    ends  State,  38  Ohio  St.  664. 
with  the  trial.     People  v,   Mallon,  3  nUeretion  to  Itsue  Special  Yenire.  —  By 
Lans.  (N.  Y.)  224.  the  Indiana  Revised  Statutes  of  1881. 

In  Maine,  where  two  juries  are  drawn  the  trial  court  has  authority  to  issue  a 

from  the  panel,  if  at  any  time  during  special  venire,  and  in  that  behalf  is 

the  term  there  are  no  supernumeraries  vested  with  a  broad  discretion.     Wood 

present,   and   there   is  a  vacancy   on  v.  State,  92  Ind.  269;  Merrick  v.  State, 

cither  panel,  it  maybe  filled  by  causing  63  Ind.  327. 
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court  may  exercise  of  its  own  motion,*  and  when  a  demand  for  a 
special  venire  is  necessary,  if  no  demand  is  made  the  regular  jury 
may  be  resorted  to.* 

(3)  Extent  of  Authority  —  (a)  Generally.  —  The  extent  to  which 
talesmen  or  additional  jurors  may  be  resorted  to  is  practically 
unlimited.  It  is  sufficient  to  say  that  they  may  be  awarded  until 
a  full  and  complete  jury  is  obtained.* 

(b)  To  Completo  Jury.  —  Formerly  there  was  no  right  to  tales  jurors 

Though  a  court  may  be  vested  with  tion  to  a  criminal  cause,  because  by 

authority  to  issue  a  special  venire  for  section   178  of  the  Criminal  Code  of 

additional  jurors,  it  is  not  obliged  to  1845  the  court  might  fill  the  panel  by 

issue  the  writ  unless  the  nature  and  summoning  talesmen  instanter,    Gropp 

extent  of  the  business  in  court  war-  v.  People,  67  111.  154. 

rants  it.    State  v.  Doty,  i  Pin.  (Wis.)  1.  A  statute  making  it  the  duty  of 

396.  the  judge  to  order  the  drawing  of  ad- 

Abue   of  IMseretion.  —  To    authorize  ditional  jurors  when  enough  are  not 

interference   with    the    action    of   the  present  'for  the  business  of  the  court 

court  in  ordering  a  special  venire,  or  to  authorizes  him  to  direct  the  drawing  of 

reverse  a  judgment  because  of  such  ac-  his  own  motion.     People  v.  Considine, 

tion,  the  record  must  show  very  clearly  105  Mich.  149. 

that  there  was  such  an  abuse  of  discre-  2.  Jefferson  v.  State,  52  Miss.  767. 

tion  as  probably  deprived  the  appellant  8.  Territory     v.     Clanton,    (Arizona 

of  his  constitutional  right  to  a  trial  by  1889)  20  Pac.  Rep.  94;  Turner  r/.  State, 

an  impartial  jury.     Pierce  v.  State,  67  70  Ga.  765. 

Ind.  354;  Myers  v.  Moore,  3  Ind.  App.  The  Award  of  Talesmen  Most  Be  Be- 

226.     And  see  also  Winsett  v.  State,  57  peated  until  the  legal  number  of  twelve 

Ind.  26;    Evans  v.  State,  48  Ind.  422;  is    completed,    the    subsequent    tales 

Heyl  t/.  State,  109  Ind.  589.  being  always  for  a  less  number  than 

AdditioiialJiirori.  —  \v^ Louisiana, ^t\A  the  former.     Burk  z/.  State,  2  Har.  & 

by  Act  No.  44  of   1877,   the    district  J.  (Md.)  426. 

judge  had  discretionary  power  to  order  Biieretion  of  Court.  —  The  court  is  re- 
thedrawingof  additional  jurors.    State  quired  to  award  tales  until  a  jury  is 
V.  West,  35  La.  Ann.  28.  obtained,  but  though  the  prisoner  has 
Legislative  Authority  to  Confer  Bight  to  that  right,  and  the  court  is  thus  re- 
Additional  Jurors.  —  A  statute  authoriz-  quired,  yet  that  right  and  that  requisi- 
ingatrial  judge,  whenever  he  deems  it  tion  must  yield  to  circumstances  over 
proper,  to    require  the  jury  commis-  which  the  court  must  always  be  the 
sioner  to  select  additional  jurors  for  judge.     State  v.  Aaron,  4  N.  J.  L.  268. 
service,  either  as  regular  jurors  or  as  Soooeesive      Drawing.  —  When      the 
talesmen,  etc.,  is  a  proper  exercise  of  panel  of  the  venire  is  exhausted  and 
legislative  authority.     State  e^.  Thibo-  the  jury  not  formed,  resort  must  be  had 
daux,  49  La.  Ann.  15;  State  z/.  Wright,  to  successive  drawings  from  the  tales 
41  La.  Ann.  600.  box;  each  tales  juror,  as  drawn,  must 
Duty  of  Besorting  to  Statutory  Mode. —  be  called;  if  he  appears  he  must  be 
Where  the  mode  of  filing  an  incom-  presented  for  challenge  or  acceptance; 
plete   panel   is  prescribed  by  statute,  if  he  does  not  appear  when  called  an« 
resort  should  be  had  to  the  statutory  other  is  to  be  drawn  and  presented  in 
mode    and    not    to    the    common-law  like  manner,  and  so  on  until  the  jury 
mode.     Lincoln  v,  Stowell,  73  111.  246.  is    completed.     State    v.    Williams,   2 
And  see  Rockford  Ins.  Co.  v.  Nelson,  Hill  L.  (S.  Car.)  381. 
75  III.  548.  General  and  Special  Statutes.  —  In  Gaff- 
Under  Illinois  Criminal  Code.  —  Under  ney  v.  People,  50  N.  Y.  416,  it  was  held 
the   Illinois  Act  of  1872,  it  was  held  that  for  the  trial  of  an  indictment  in 
that   the  fact  that  the  Circuit   Court  the  Superior  Court  of  Buffalo,  in  sum- 
caused   the  panel   to  be  filled  by  the  moning  talesmen   the   court  was  not 
sheriff  instead  of  by  the  clerk  drawing  limited  to  the  method  prescribed  by  the 
from    a    list    selected    by  the  countv  act  creating  the  court,  but  might  pro- 
board,  though  a  good  ground  of  chaU  cure  talesmen  in  accordance  with  the 
lenge  in  a  civil  case,  had  no  applica-  provisions  of  a  general  statute. 
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except  to  complete  a  jury  from  the  original  panel,  and  it  was 
necessary  that  tnere  should  be  at  least  one  member  thereof  before 
a  trial  jury  could  be  formed  by  a  resort  to  talesmen.* 

(o)  To  ¥iorm  Hew  Jury.  —  This  doctrine,  though  it  has  found  sup- 
port, is  now  believed  to  have  been  generally  repudiated  by  modi- 
fications of  the  common  law,  and  at  present  the  power  to  procure 
talesmen  will  not  depend  upon  the  fact  of  the  absence  or  presence 
of  one  or  more  members  of  the  regular  venire.* 

(d)  fpeoial  or  Stniek  Juries.  —  In  addition  to  the  right  to  complete 
the  common  or  ordinary  trial  jury,  a  like  right  exists  to  complete, 
in  the  same  way,  special  or  struck  juries,  and  foreign  juries.* 

c.  Conditions  Which  Will  Authorize  —  (i)  No  Regular 

Panel  in  Attendance.  —  The  conditions  which  will  authorize  the 
procurement  of  talesmen  or  additional  jurors  are  various.  Thus 
it  has  been  held  that  when  no  regular  panel  has  been  drawn  or 
summoned,  or  is  in  attendance,  the  court  may  direct  the  procure- 
ment of  sufficient  jurors  to  transact  its  business.* 

1.  Former  Doetrine.— In  Fuller  v.  trial  to  a  jury.  Bennett  v.  Tintic  Iron 
State,  I  Blackf.  (Ind.)  63,  it  is  said;  Co..  9  Utah  291.  See  also  Mackey  v. 
•  The  true  doctrine  on  the  subject  we  People,  2  Colo.  13;  Stone  v.  People,  3 
believe  to  be  this:  where  none  of  the  111.  335;  Hunt  v.  Scobie,  6  B.  Mon. 
jury  summoned  upon  the  first  panel  (Ky.)  469;  Vanderwerker  v.  People,  5 
appear,  a  new  venire  ought  to  issue;  Wend.  (N.  Y.)  530;  Reed  v.  Slate,  15 
but  if  one  of  the  jurors  only  attend  the  Ohio  217. 

court  in  obedience   to  the  first  sum-  8.  Minnesota.  —  Branch   v.  Dawson, 

mons,  and  he  be  challenged  and  re-  36  Minn.  193. 

jected,  there  maybe  twelve  ulesmen  Missouri.  —  Barr  v.  Kansas  City,  121 

sworn  to  determine  the  issue.'*  Mo.  22. 

If  there  be  no  member  of  the  regular  New  Jersey.  —  Den  v.  Evaul,  i  N.  J. 

panel   present,  the  court,  of  its  own  L.  328. 

motion,  cannot  organize  a  jury  save  in  New   York.  —  People   v.  Tweed,   50 

a  case  provided  by  statute,  but  so  long  How.  Pr.  (N.  Y.  Supreme  Ci.)  26a. 

as  there  is  a  single  number  of  the  regu-  Ohio.  —  Hulse  v.  State,  35  Ohio  Su 

lar  venire  in  attendance,  he  may  be  421. 

utilized  as  the  basis  for  the  formation  Pennsylvania.  —  Anonymous,  2  Dall. 

of  a  new  jury,  and  the  power  to  do  this  (Pa.)  382;  Carter  v.  Ramsey,  i  Del.  Co. 

will  not  be  defeated  by  challenging  or  Rep.  (Pa.)  423;    Hubley  v.   While,   2 

excusing  such  juror,   but   the    court,  Yeates  (Pa.)   133;    Atlee  v.   Shaw,    4 

having  acquired  jurisdiction,  may  pro-  Yeates  (ra.)  236. 

ceed  to  organize  the  jury  though  such  England,  —  Snook  v.  Southwood,  R. 

juror    form    no   part  of  ft.     i   Chitty  &  M.  429,  21  E.  C.  L.  482;  Rex  v.  Hill, 

Crim.  Law  518;  Bac.  Abr.,  tit.  Juries,  i  C.  &  P.  667,  11  E.  C.  L.  521;  Rex  v. 

(C)  (D).;  Rogers  v.  State,  33  Ind.  543:  Tipping,  I  C.  &  P.  668,  11  E.  C.  L.  521; 

Bradley  v.  Bradley,  45  Ind.  67;  Fuller  Rex  v.  Hunt,  4  B.  &  Aid.  430,  6  E.  C. 

V.  State,  I  Blackf.  (Ind.)  63;  Emerick  z^.  L.   547,    Rex  v.   Perry,  5  T.  R.  453; 

Sloan,  18  Iowa  139;  Barnes  z^.  State,  60  Buron  v.  Denman,  i  Exch.  769;  Atty.- 

Miss.  355;    Williams  v.  Com.,  91  Pa.  Gen.  v.  Parsons,  2  M.&  W.  23:  Sparrow 

St.  493.  V.  Turner,  2  Wils.  366. 

2.  See    infra,    IX.   4.   c.    Conditions  Compare  British  Museum  v.  White,  3 
Which  Will  Authorize.  C.  &  P.  289,  14  E.  C.  L.  310.  wherein  it 

No   Begnlar   J1U7   in    Attendanee.  —  was  held  that  talesmen  to  complete  a 

Where  there  is  no  intimation  or  charge  special  jury  could  not  be  had  on  the 

of  bad  faith,  the  court  has  the  power,  application    of   one  party  unless  the 

whenever    the    necessity    arises   and  other  party  consented, 

there  is  no  regular  jury  in  attendance,  4.  Leahy  v.  Southern  Pac.  R.  Co.,  65 

to  impanel  a  jury  to  try  a  case  which  Cal.  150;  People  v.  Stuart,  4  Cal.  218; 

has  been  properly  set  and  is  ready  for  People  v.  Vance,  2X  Cal.  403;  People 
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(2)  Deficient  Panel.  —  Where  the  panel  is  deficient  because  of 

the  failure  of  the  veniremen  to  respond  to  the  summons,  or 
because  of  its  depletion,  in  attempting  to  form  a  jury,^  by  legiti- 

V.  WiHiains,43  Cal.  344;  Heyl  &.  State,  missioners  have  failed  to  select  jurors 

109  Ind.  589:  State  v,  Maben,  45  Mino.  for  the  term,  or  when  there  are  not 

5^-  enough  of  them  present  to  serve  for  the 

In   McGunnegle  v,  Sute,  6  Mo.  367,  term.     Weaver  r.  State,  19  Tex.  A  pp. 

the  judge  who  delivered  the  opinion  547. 

stated  as  his  individual  opinion  that  Sflbot  of  StipiUatiiig  that  No  Proper  Jury 
"  in  the  absence  of  all  law  as  to  the  Is  in  Attandanoe.  —  In  Blemer  v.  Peo- 
means  of  the  obtaining  juries,  the  pie,  76  III.  265,  it  was  stipulated  that 
business  of  the  Circuit  Court  would  there  was  no  jury  in  attendance  sum- 
cease  till  the  law-making  power  should  moned  as  required  by  law,  and  that 
redress  the  evil."  twelve  of  the  panel  had  heard  the  evi- 

Wlurs  Jury  Listi  Have  Boon  Destroyed  dence  adduced  on  a  previous  partial 

I1J  His,  the  court  has  authority  to  order  trial,  and  it  was  held  that  as  the  stipu- 

that  a  venire  issue  to  the  sheriff,  com-  lation   conceded   the  existence  of  the 

manding  him  to  summon  a  new  panel  contingency  contemplated  by  statute, 

from  the  body  of  the  county,  where  by  a  special  venire  was  properly  ordered. 

statute  such  a  venire  may  issue  when  Betnm  of  First  Venire  Before  Issue  of 

jurors  have  been  illegall}'  elected  or  Seoond.  —  Although  the  first  venire  has 

drawn.    State  v.  Arthur,  39  Iowa  631.  not   been   returned,   the    justice    may 

In  Qeorgia,  under  the  Constitution  of  issue  another.     Sebring  v.  Wheedon, 

1868   and  the  Act  of  1869,  the  names  8  Johns.   (N.   Y.)  460;    Blanchard    v. 

were  placed  in  the  same  box  and  drawn  Richly,  7  Johns.  (N.  Y.)  198. 

therefrom    indiscriminately    to    serve  1.  KansasCity,  etc.,  R.  Co.  v.  Smith, 

either  as  grand  or  petit  jurors,  the  lat-  90  Ala.  25;   Gropp  v.   People,  67  111. 

ter   of    whom    were    to  try  all    civil  154;    Bradley  v,  Bradley,  45   Ind.  67; 

causes,  unless  the  judge,  in  his  discre-  Trembly  v.  State,  20  Kan.  116;  State 

lion,  should  call  for  a  special  jury,  to  v.  Ferray,  22   La.  Ann.   424;  State  v. 

be  chosen  from  the  grand  jury,  so  that  Aaron,  4  N.  J.   L.  268;    Patterson   v, 

the  judges  might  send  the  parties  liti-  State,  48  N.  J.  L.  381. 

gant  before  the  petit  or  grand  juries.  Fldlnre  of  Segnlar  Jurors  to  Respond. 

No  provision,  however,  was  made  by  —  Although  it  is  irregular  to  complete 

which  a  jury  could  be  procured  when  a  jury  by  persons  summoned  by  the 

one  or  the  other  should  fail.     Hamlin  sheriff  in  place  of  regular  jurors  who 

V,  Fletcher,  64  Ga.  549.  fail  to  answer  to  their  names,  the  irreg- 

Under   the   TwcHawa   Statute  of    1881  ularity  will  not  invalidate  the  forma- 

(S  1396),   where   no    regular  panel  of  tion  of  the  jury  in  that  mode.     Mueller 

jurors  was  drawn  or  returned  for  the  z/.  Rebhan,  94  111.  142. 

term   at  which  the  trial  was  to  take  Disqualification  of  Jurors  for  Honreei- 

place,  if  the  business  of  the  couttso  denoe.  —  Deficiencies  in  a  panel  because 

required  it  might  summon  a  jury  from  some  of  the  veniremen  are  residents  of 

the  bystanders  or  from  the  citizens  of  a  new  county  which  was  erected  out  of 

(he  county.     Heyl   v.  State,  109  Ind.  the  county  wherein  the  court  is  sitting 

589.  after  they  were  summoned  may  be  sup- 

Vnder  the  Oklahoma  Statutes,  when  plied  under  a  statute  providing  that  if 
there  is  no  regular  panel  of  jurors  in  for  any  reason  the  panel  of  jurors 
attendance  in  the  District  Court,  or  in  should  not  be  filled  at  the  opening  of 
the  Probate  Court  in  a  cause  wherein  the  court,  or  at  any  time  during  that 
it  has  concurrent  jurisdiction,  an  open  term,  additional  persons  might  be  sum- 
venire  may  issue.  Chandler  v.  Col-  moned,  etc.  Wykoff  z^.  Loeber,  5  Mont, 
cord,  I  Okla.  260.  535. 

In  Tens,  under  a  statutory  provision  Under  the  Vebraoka  Code  of  Civil  Pro- 

that  a  sp^ial  venire  shall  be  selected  eedure,  §  668,  g^  in  a  county  of  seventy 

from  the  persons  selected  by  the  com-  thousand  inhabitants  or  more,  in  which 

missioners  for  the  term  at  which  the  a  felony  cause  is  pending,  the  judge,  if 

venire  is  required,  when  the  venire  is  satisfied  that  a  jury  cannot  be  secured 

exhausted  the  court  may  direct  a  spe-  from  the  regular  panel,  may  direct  the 

dal  panel  from  the  body  of  the  county,  summoning  and  drawing  of  a  special 

or  from  talesmen,  only  where  the  com-  panel   from   which    to    select    a  jury. 
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mate  and  proper  excuses,"  or  because  of  the  engagement  of  mem- 
bers of  the  panel  in  the  consideration  of  another  cause,*  or  where 

Davis  V,  State,  (Neb.   1897)  70  N.  W.  peared  that  the  cause  was  called  for 

Rep.  984.  trial  by  the  regular  panel  of  jurors,  but 

lieplotionof  Panel  by  Challengo  —  Re-  one  had  been  discharged,  and  the  plain- 
lort  to  Bystanders.  —  Under  c.  6  of  the  tiff  demanded  a  jury  trial  with  a  regu- 
Penal  Code  (74  Ohio  Laws,  344),  the  lar  jury,  but  did  not  ask  for  a 
right  to  draw  from  the  box  to  make  up  continuance,  whereupon  the  court 
the  number  of  a  panel  exists  only  ordered  the  sheriff  to  fill  up  the  panel 
where  there  is  a  deficiency  in  the  panel  with  talesmen  and  to  obtain  a  jury 
arising  from  the  absence  or  incompe-  composed  of  the  jurors  on  the  regular 
tency  of  jurors,  but  when  the  panel  is  panel  and  eleven  talesmen,  and  it  was 
depleted  by  reason  of  challenges  tales-  held  that  the  procurement  of  the  re- 
men  should  be  taken  from  the  bystand-  quisite  number  of  jurors  was  such  a 
ers.  Moorehead  v.  State.  34  Ohio  St.  matter  of  sound  discretion  that  the 
212.  court  would  not  interfere,  there  appear- 
Under  the  Kansas  Statnte  relating  to  ing  no  abuse  of  discretion  or  prejudice 
the  selection,  summoning,  and  service  resulting  to  the  party  complaining, 
of  jurors  in  counties  having  over  30,-  See  also  Claussen  v.  La  Franz,  i  Iowa 
000  inhabitants  (c.  166,  Laws  1887).  the  226;  Settle  v.  Batie,  i  Iowa  141. 
court  may,  as  in  like  cases  in  other  2.  U.  S.  v.  Bowen,  3  MacArthur(D. 
counties,  complete  a  jury  panel  from  C.)  64:  Brown  v.  Autrey,  78  Ga.  753; 
among  the  bystanders  when  there  shall  Bradley  v,  Bradley,  45  Ind.  67;  People 
not  be  regular  jurors  enough  present  c/.  Craig,  48  Mich.  502;  Evans  t/.  Voght, 
for  service.  State  v,  Geary,  58  Kan  8  Mo.  App.  575. 
502.  Under  the  Montana  Statnte  (March  14, 

By  the  Hew  Jersey  Aot  relative  to  the  1889),  providing  that  if  during  the  trial 
Supreme  and  Circuit  Courts,  it  was  it  shall  tecome  necessary  to  summon 
early  held  that  if,  by  reason  of  chal-  additional  jurors  they  may  be  drawn 
lenges,  or  the  default  of  jurors,  or  and  summoned  by  an  open  venire,  the 
otherwise,  a  sufficient  number  of  jurors  absence  of  jurors  deliberating  in  an- 
on the  original  panel  could  nut  be  had  to  other  case  presents  a  cause  in  which 
try  the  issue  or  cause,  the  Courts  of  such  venire  may  issue.  O'Donnell  v. 
Oyer  and  Terminer  and  General  Jail  Bennett,  12  Mont.  242,  distinguishing 
Delivery  were  authorized  and  required  Dupont  v,  McAdow,  6  Mont.  227,  de- 
to  award  a  tales  de  circumstantihus  of  cided  under  a  former  statute, 
persons  qualified  according  to  law  to  In  Indiana,  where  by  statute  the 
be  joined  to  the  other  jurors  till  the  court  is  empowered,  when  the  business 
whole  number  of  twelve  was  procured,  thereof  requires  it,  to  order  the  impan- 
State  V.  Aaron,  4  N.  J.  L.  263.  eling  of  a  special  jury,  if  the  regular 

Absentees  Coming  In  Before  Completion  jury  is  out  deliberating  in  another  case 

of  Jury.  —  Where  it  is  provided  that  if  the  court  may  impanel  a  special  jury, 

a  jury  is  not  made  up  of  jurors  who  Winsett  v.  State,  57  Ind.  26:  Evarts  v. 

appear  after  summons  the  court  shall  State,  48  Ind.  422,  </tJ/t»^«2>^{M^  Rogers 

draw  a  sufficient  number  of  names  to  v.  State,  33  Ind.  543. 

complete  the  jury,  the  failure  to  com-  Such    a    jury     may  be    impaneled 

plete  a  jury  from  those  summoned  and  although,  pending  the  impaneling  of  a 

who  appear  before  drawing  from  (he  jury  from  the  special  venire,  the  regu- 

jury  box  is  error.     Ezell  v.  State,  102  lar  jury  is  discharged    from    consid- 

Ala.  loi.  eration  of  the  case  in   which    it   sat. 

1.  Trembly  v.  State,  20  Kan.  117.  Myers  v,  Moore,  3  Ind.  App.  226. 

Where  both  juries  for  the  week  are  Betnm  of  Absentees  Pending  Formation 

out,    the  court   may  impanel   a  third  of  Jury. — The  requirements  of  the  jury 

jury   of  the   members  of  the  regular  law  of  this  state  contemplate  the  trial 

panel  who  had  been   temporarily  ex-  of  causes  by  the  jurors  on  the  regular 

cused  without  chs^Uenge,  and  by  filing  venire  as  long  as  any  of  them  can  be 

up  the  new  jury  with  talesmen  sum-  secured  or  obtained,  and  they  consider 

moned  from  the  bystanders.     Barnes  talesmen  simply  in  the  light  of  substi- 

V.  State,  60  Miss.  355.  tutes    for  the    jurors    of  the  regular 

Failure  to  Bequest  Continuance.  —  In  venire,  who  are   to  be  called  or  used 

Emerick  v,  Sloan,  18  Iowa  139,  it  ap-  only  when  regular  jurors  are  not  to  be 
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a  sufficient  number  have  not  been  summoned  legally,  though 
legally  drawn,  talesmen  or  additional  jurors  may  be  ordered.*  It 
seems,  also,  that  the  seat  of  a  juror  who  has  been  accepted,  but 
who  fails  to  appear  when  the  cause  is  ready  for  trial,  may  be  filled 
by  a  talesman,  and  that  no  objection  will  lie  unless  prejudice  has 
resulted,  as  where  the  complaining  party  has  exhausted  his  per- 
emptory challenges.' 

(3)  Ex/iausiion  of  Panel.  —  Where  the  panel  in  attendance  has 
become  exhausted,  so  that  a  jury  cannot  be  made  up  therefrom, 
a  proper  case  is  presented  for  bringing  in  talesmen,  additional 
jurors,  or  the  like.*  It  has  been  held  that  the  necessity  for  sum- 
had.  Hence,  in  a  case  in  which  a  list  8.  Illituns.  —  Stone  v.  People,  3  111. 
of  talesmen  has  been  summoned  under    326. 

the  orders  of  the  court  because  the  reg-  Kentucky,  —  McClernand  v.  Com., 
ular  venire  has  been  exhausted,  and  it  (Ky.  1889)  12  S.  W.  Rep.  148. 
appears  that,  while  proceeding  with  the  Louisiafta.  —  State  v.  Caulfield,  23  La. 
list  of  talesmen,  a  jury  previously  en-  Ann.  148;  State  v.  Gallagher,  26 
gaged  on  a  case  reports  and  is  dis-  La.  Ann.  46;  State  v.  Desmouchet,  32 
charged,  it  then  becomes  the  duty  of  La.  Ann.  1241;  State  v.  Revells,  35  La. 
the  trial  judge  to  resume  the  call  under    Ann.  302. 

the  regular  venire,  until  that  be  ex-  Minnesota.  —  State  v.  Brown,  12 
hausted,  before  continuing  to  form  a    Minn.  538. 

jury  from  talesmen.  State  v.  Creech,  Mississippi, — Fortenberry  v.  State, 
38  La.  Ann.  480.  55  Miss.  403. 

Where  talesmen  were  summoned  to  Missouri, — Kirkwoodt/.  Autenreith, 
complete  a  jury,  a  list  furnished,  and     11  Mo.  App.  515. 

an  examination  touching  their  qualifi.  Nebraska,  —  Dodge  v.  People,  4  Neb. 
cations  gone  into,  but  before  striking    220. 

a  regular  jury  came  in,  there  was  held  Niw  York,  —  People  r.  Mallon,  3 
to  be  no  error  in  refusing  the  defend-  Lans.  (N.  Y.)  224;  Ruloff's  Case,  11 
ant's  motion  to  set  aside  the  talesmen  Abb.  Pr.  N.  S.  (N.  Y.  Oyer  &  T.  Ct.) 
and  take  the  regular  jury.     Prince  v,     245. 

State,  CTcx.  Crim.  App.  1892)  20  S.  W,  North  Carolina,  — State  v.  Stanton, 
Rep.  582.  118  N.  Car.  1182;  State  v.  Brogden,  iii 

1.  People  V,  Devine,  46  Cal.  46.  N.  Car.  656. 

2.  TlM  Faot  that  a  Juryman  Found  Com-  Pennsylvania,  —  Hartzell  v.  Com.,  40 
petont  Waa  ¥lMlTig  when  wanted  to  Pa.  St.  462;  Brown  v.  Com.,  76  Pa.  St. 
complete  the  jury,  and  that  the  court    319. 

completed    it    by  a  talesman,   is   not  Texas, — Brotherton  x/.  State,  30 Tex. 

ground  for  reversal.     Byers  v.  State,  App.  369;  Weathersby  t/.  State,  29  Tex. 

105  Ala.  31.  App.  278. 

Zzkauition  of  Peremptory  Challenge. —  Virginia, — Curtis  v.  Com.,  87  Va. 

In   Moore  v.   Dunn,  (Tex.  Civ.  App.  589. 

1897)41  S.  W.  Rep.  530,  upon  adminis-  Wisconsin.  — Olson  v.   Solveson,   71 

tration  of  the  oath  it  was  discovered  Wis.  663. 

that  one  of  the  jurors  who  had  been  The  "Panel"  Inolndee  Within  Ita  Defl- 

selected  was  not  present,  and  there  was  nltion  the  jurors  returned  on  the  special 

held  to  be  no  error  in  completing  the  venire  to  fill  a  deficiency,  after  the  reg- 

jury  with  a  talesman,  over  the  objec-  ular    panel    has    become    exhausted, 

tion  of  the  unsuccessful  party,  who  had  People  v.   Coyodo,   40  Cal.  586.     See 

exhausted  his  peremptory  challenges,  also  U.  S.  v,  Cfornell,  2  Mason  (U.  S.) 

instead  of  postponing  the  case  to  pro-  91. 

cure  the  attendance  of  the  absentee.  In  Bight  to  Have  Abienteeo  Called. — 
this  case  the  court  intimated  that,  in  Where  the  regular  venire  has  been  ex- 
view  of  the  exhaustion  of  the  peremp-  hausted  without  completing  the  jury, 
tory  challenges,  the  proper  course  it  is  (he  duty  of  the  judge,  if  the  ac- 
would  have  been  to  demand  a  reselec-  cused  shall  so  request,  to  order  the 
tion  of  the  jury.  sheriff  to  call  the  absent  members  of 
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moning  talesmen  should  be  avoided  if  possible,*  and,  with  certain 
exceptions  hereinafter  referred  to,  it  has  also  been  held  that  each 
venire  should  be  completely  perused  and  exhausted  before 
recourse  can  be  had  to  another  issued  because  of  such  exhaustion, 
or  before  resorting  to  talesmen,*  though  the  decisions  on  the 

the  regular  panel  at  the  court-house  to  complete  the  panel,  who,  being 
door  before  the  summoning  of  tales-  accepted  by  the  state  and  the  prison- 
men  lo  complete  the  jury.  State  r.  er's  challenges  being  exhausted,  com- 
Ross,  30  La.  Ann.  11 54.  pleted  the  panel,  it  was  presumed  by 

Oklahoma  —  Probate  Oonrti. — The  pro-  the  reviewing  court  that  the  two  ad- 
visions  of  the  Oklahoma  Code  of  Qvil  ditional  jurors  were  either  drawn  from 
Procedure  respecting  the  manner  of  the  remaining  names  in  the  box  or  that 
procuring  juries  for  the  District  Court  they  were  summoned  as  talesmen,  and 
when  the  regular  panel  is  exhausted,  that  in  either  event  the  jury  was  prop- 
I.  <'..  by  summoning  a  special  jury,  are  erly  impaneled.  Burfey  v.  State,  3 
applicable  to  the  Probate  Court  in  a  Tex.  App.  519  See  also  Speiden  v. 
cause  wherein  that  court  has  concur-  State,  3  Tex.  App.  156. 
rent  jurisdiction  with  the  District  Bihaastion  of  Jury  Box.  —  For  the  pur- 
Court.  Chandler  v,  Colcord,  i  Okla.  pose  of  directing  a  new  venire  the 
260.  court  may  assume  that  the  officers  dis- 

In  South  Carolina^  under  the  General  charged  the  duties  imposed  on  them 

Statutes,  where  the  entire  panel  is  ex-  by  law  in    exhausting  the  jury  box. 

hausted    without    securing    a    single  Story  v.  State,  68  Miss.  609. 

juror,  it  is  error  to  postpone  a  trial  to  1.  Lambertson  v.  People,  5  Park  Cr. 

another  term,   but  a  jury  should    be  Rep.  (N.  Y.  Supreme  Ct.)  aoo. 

procured    by    issuing   a  new   venire.  Tmpainnont  of  Bight  to  BagnUr  Jury. 

Slate  V.  Briggs,  27  S.  Car.  8r.  —  Where  the  irregular  action   of  the 

Erroneous  Snppotition  of  Ezhauition.  —  court  compels  a  reson  to  talesmen,  the 

In  State  v.  Anderson,  26  S.  Car.  599,  it  right  which  the  accused  may  have  be- 

appeared  that  in  consequence  of  a  mis-  cause  of  service  of  a  list  of  the  regular 

take   in    supposing  that    the    regular  panel  upon  him  is  thereby  impaired, 

panel  had  been  exhausted  an  order  was  Stratton  v.  People,  5  Colo.  276.     And 

made   directing  a  drawing  from    the  see  Atkins  v.  State,  16  Ark.  581. 

tales  box;  that  after  the  drawing  of  one  2.  Barker  v.  Bell,  49  Ala.  284;  Strat- 

name  therefrom  the  mistake  was  dis-  ton  v.  People,  5  Colo.  276;  Collins  v. 

covered;  that  after  the  remaining  juror  State,   31   Fla.  574;    People  v.   Dunn, 

on  the  regular  panel  was  presented  and  i  Idaho  74;   Soniat  v.  Supple,  48   La. 

objected   to,   and  after  the  tales  juror  Ann.  296. 

had  been  reauired  to  stand  aside,  the  Basort  to  Bpoeial  Yonire  —  VoooHity  of 

court  revoked  its  former  order  and  di-  Galling  Bognlar  Jnry.  —  It  is  not  neces- 

rected  a  new  drawing  from  the  tales  sary  to  call  in  the  regular  panel  for  the 

box.     There    was  held    to  be   no    ir-  week    before    resorting    to    a    special 

regularity  of  which  complaint  could  be  venire.     Deon    v.   State,   (Tex.   trim. 

made.  App.    1897)  40  S.  W.  Rep.  266.     And 

Bight  to  Bognlar  Panol  fbr  Wook.  —  see  Weathersby  v.  State,  29  Tex.  App. 

Where,   on    exhaustion    of    a    special  278;  Thompson  v.  State,  33  Tex.  Crim. 

venire,  the  court  may  order  the  sheriff  Rep.  217. 

to  summons  persons  from  the  body  of  In  Wilson  v.  State,  42  Ind.  224,  a  stat- 

the  county,  it  cannot  be  demanded '*  as  ute  authorizing  the  impaneling  of  a 

a  right  "  that  when  such  a  venire  has  special   jury   whenever  the    necessity 

become  exhausted    the  regular  panel  therefor  should  be  found  to  exist  was 

for  the  week  shall  be  placed  in  the  box.  held  to  confer  no  authority  to  impanel 

Thompson  V.  State,  33  Tex.  C rim.  Rep.  such   a  jurv  where  a  jury  could   be 

217.  made  up  from  the  regular  panel. 

Prosnmption  as  to  Proenromont  of  Ad-  Ordering    a    venire    for    additional 

ditional  Jnrort.  —  Where  a  bill  of  excep-  jurors  before  exhaustion  of  the  regular 

tions  reciting  that  but  ten  names  were  panel  is  irregular,  but  will  not  consti- 

drawn  from  a  box  containing  twenty-  t ute  prejudicial  error  where  none  of  the 

four,  and  that  the  court  then  directed  additional  veniremen  were  drawn    as 

the  sheriff  to  summon  two  other  jurors  trial  jurors  until  the  original  panel  was 
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question  are  by  no  means  uniform.* 

Aeeepting  and  Bijeoting  Jnrora.  —  In  some  jurisdictions  it  is  necessary 
that  the  regular  jurors  present  and  not  engaged  in  jury  duty 
shall  be  presented  for  acceptance  or  rejection  before  talesmen  are 
resorted  to.* 

(4)  Probable  Ex/taustion.  —  Where,  from  the  prominence  of  a 
case,  or  from  newspaper  reports  or  otherwise,  there  is  reason  to 
believe  that  there  will  be  difficulty  in  procuring  a  jury  from  the 
regular  panel,  in  anticipation  of  probable  exhaustion  talesmen  or 
additional  jurors  may  be  ordered  or  summoned  in  advance.' 

entirely  exhausted.     Blanton  v.  State,  posited,  and  it  is  unnecessary  that  the 

I  Wash.  265.  first  panel  should  be  exhausted.     Fos- 

It  is  not  incumbent  on  the  court  to  ter's  Case,  13  Abb.    Pr.   N.   S.  (N.  Y. 

order  the  sheriff  to  summon  a  juror  in  Supreme  Ct.)  373,  note. 

the  place  of  one  excused  before  exhaus-  Vnder  the  Indiana  Seyiied  Statntee  of 

lion  of  the  panel.     Martin  v.  State,  16  1876,  p.   13.  §  3  (Act  of  March  7,  1S73), 

Ohio  364.  a    special    jury    could    be   impaneled 

Until  a  special  venire  has  been  ex-  whenever  required  by  the  business  of 

hausted  or  discharged  with  the  assent  the  court,  notwithstanding  objection. 

of  the  accused,  the  trial  court  has  no  Merrick  v.  State,  63  Ind.  327. 

power  to  order  the  issuance  and  execu-  2.  Slate  v,  Atkinson,  29  La.  Ann.  543. 

tton  of  another  venire.     Hall  v.  State,  In  Rogers  v.  State.  33  Ind.  543,  it  was 

28  Tex.  App.  146,  following  Sharpe  v,  held    that  a     statute     providing     that 

State,  17  Tex.  App.  487.  **  when  a  jury  trial  is  demanded   the 

Alleged  error  in  ordering  talesmen  sheriff  shall  call  a  jury  in  the  manner 

before  exhaustion  of  the  regular  panel  prescribed  by  law,  or  as  directed  by  the 

will  not  be  considered  on  appeal  unless  court/'  did  not  authorize  the  court  to 

the  objections  are  incorporated  in  a  bill  direct  the  calling  of  a  jury  of  bystand- 

of  exceptions,  which  must  be  precise  ers,  against  the  consent  of  the  defend- 

and  explicit,  and  not  sought  to  be  aided  ant,  when  there  was  a  regular  panel  of 

by  inferences.     State  v.   Red,   32   La.  jurors  in  attendance. 

Ann.  819.  8.  Arkansas,  —  Mabry    v.    State,   50 

Bzhanttion   of  Tales  Jnrort.  —  When  Ark.  492. 

two    talesmen    are    summoned    from  Florida,  —  O'Connor  v.  State,  9  Fla. 

whom  to  supply  the  place  of  a  rejected  215;  Lambright  v.  State,  34  Fla.  564. 

juror,   both  should   be    drawn   before  Georgia,  —  Cruce    v.   State,    59    Ga. 

summoning  others.    Barker  v.  Bell.  49  83. 

Ala.  284.  Louisiana,  —  State  v,  Moncla,  39  La. 

WhatOonttitatesSxlianstion.  — Where  Ann.  868;  State  v.  Green,  43  La.  Ann. 

the  court  presents  to  the  defendant  all  402. 

the  unoccupied  jurors  of  the  regular  New  Jersey,  —  Patterson  v.  State,  48 

panel,   it  should  be  regarded    as  ex-  N.  J.  L.  381. 

hausted   so  as  to  authorize  the  sum-  New  York,  —  People  v,  Colt,  3  Hill 

moning  of  bystanders.     McClernand  v.  (N.  Y.)  432. 

Com.,  (Ky.  1889)  12  S.  W.  Rep.  148.  Aetoal  Galling  in  Box.  —  There  is  no 

1.  Jnrort  May  Bo  Boamoned  by  special  prejudice  in  summoning   talesmen  in 

▼enire    without     exhausting    all    the  advance  provided  they  are  not  actually 

names  on  the  regular  list.     People  v,  called  into  the  box  to  the  exclusion  of 

Durrant,  116  Cal.  170,  citing  Levy  v.  the  jurors  composing  the  regular  panel. 

Wilson,  69  Cal.  iii;  People  t/.  Vincent,  Nesbit  v.  People,  79  Colo.  441. 

95  Cal.  425.  Bireetions  for  Jurors  as  Part  of  Trial. 

The  court  may  direct  its  officers  to  — The  making  of  an  order  directing 
bring  in  additional  jurors  or  an  entire  the  sheriff  to  have  talesmen  in  attend- 
new  panel  as  the  dispatch  of  business  ance  in  view  of  a  possible  exhaustion 
demands.  State  v,  Gleason,  88  Mo.  of  the  regular  panel  is  no  part  of  the 
583.  trial,  and  hence  does  not  require  the 

An  additional  panel  may  be  ordered  attendance    of  two  -  judges.     State  v, 

at  any  time  if  the  ballots  have  been  de-  Allen,  47  Conn.  121. 
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(5)  Quaslial  of  Venire,  —  Where  the  array  is  challenged,  and 
upon  the  challenge  the  panel  is  quashed,  a  new  jury  may  be  pro- 
cured by  the  exercise  of  the  power  to  procure  substitutes  for  the 
regular  jurors.* 

(6)  Discharge  of  Jurors,  —  Where,  because  of  disagreement,  or 
for  any  cause,  the  regular  jurors  have  been  discharged,  so  that  no 
jury  is  in  attendance,  the  trial  court  may,  in  its  discretion,  procure 
a  jury  for  the  transaction  of  its  business.* 

Aicertainment  of  HecoMity  for  Bnmmon-  Prcgndioe     of    Snmmoning    OflUwr.  — 

ing  in  Advance.  —  In  directing  a  sheriff  Where  a  challenge  to  the  array  is  sus- 

to. have  talesmen  in  attendance  in  view  tained  because  of  the  default  and  preju- 

of  a  possible  exhaustion  of  the  regular  dice  of  the  sheriiT  in  drawing  the  jury 

panel,  the  information  upon  which  the  in  a  case  in  which  he  was  interested, 

court  acts  may  be  obtained  from  the  the  court  may  appoint  a  suitable  per- 

prosecuting  oflicer  without  consultation  son  and  summon  a  jury  from  the  by- 

with  the  counsel  for  the  accused.     State  standers,  under  provisions  of  the  Act 

V.  Allen,  47  Conn.  121.  of  1889,  c.  441.     Boyer  v.  Teague,  106 

Independent  Action  by  Sheriff.  —  It  is  N.  Car.  576. 
competent  for  a  sheriff,  of  his  own  mo-  Failure  to  Draw  from  Preioribed  Claai. 
tion,  in  anticipation  of  a  trial  in  which  —  In  Kansas^  where  a  challenge  to  the 
there  will  probably  be  a  deficiency  of  array  is  sustained  because  of  the  failure 
jurors  summoned  for  the  term,  to  pro-  to  select  and  draw  from  a  class  or  list 
cure  the  attendance  of  persons  quail-  prescribed  by  statute,  the  court  may 
fied  to  act  as  such  at  the  time  when  the  direct  the  procurement  of  a  jury  for  the 
jury  is  impaneled,  or  for  the  court,  un-  transaction  of  its  business.  State  v. 
der  such  circumstances,  to  suggest  to  Skinner,  34  Kan.  258. 
the  sheriff,  in  advance  of  the  trial,  that  Effect  of  Challenge  by  State.  —  Where, 
he  have  such  persons  in  attendance,  in  a  criminal  cause,  the  statute  em- 
State  V,  Allen,  47  Conn.  121.  powers  the  court  to  order  jurors  to  be 

Several  Caaee  On  for  Term.  —  In  Bird  summoned  from  the   bystanders  if  a 

V,  State,  14  Ga.  43,  it  was  held  no  error  challenge  to  the  array  by  the  defendant 

that,  there  being  several  capital  cases  is  sustained,   sustaining  a  like  chal- 

on  the  docket  on  the  first  day  of  the  lenge  by  the  state  will  not  authorize  a 

term,  the  court  directed  the  sheriff  to  similar  method  of  procuring  a  jury, 

summon  a  large  number  of  persons  to  Williams  v.  Com.,  91  Pa.  St.  493. 

be  in  attendance  for  the  purpose  of  ex-  (JompUint  by  CJiallenglng  liuri^.  —  A 

pediting  the  business  of  the  court.  defendant  who  has  succeeded  in  quash- 

The  Indiana  Act  of  March   7,    1873,  ioR  ^  panel  on  the  ground  of  illegality 

authorizing  the  impaneling  of  a  special  cannot    complain    of  an    order  for  a 

jury  whenever  the  business  of  the  court  special  venire  which  vas  based  on  such 

requires  it,  conferred  authority  to  im-  alleged   illegality.      Russell  v.   State, 

panel  such  a  jury  only  when  the  regu-  53  Miss.  367. 

lar  panel  was  engaged  or  had  been  dis-  2.  State  v.  Windsor,   5  Harr.  (Del.) 

charged,  and  not  before  the  day  fixed  512:     Woolfolk   v.    State,   85   Ga.   69; 

for    the    trial    of    causes.     Wilson    v.  Ohio,    etc.,    R.   Co.   v.  Trapp,  4  Ind. 

State,  42  Ind.  224.  App.  69;  Pierce  v.  State,  67  Ind.  354; 

Discharge  of  Jurors  Summoned  in  Ad-  State  v,  Laughlin,  73  Iowa  351;  State 

▼anoe. — The   discretion    vested    in   a  v.  Guidry,  28  La.  Ann.  630;  Slate  v. 

judge  to  draw  additional  jurors  for  the  McCartey,    17    Minn.    76;    Steele    v. 

purpose  of  providing  for  a  deficit  in  the  Maloney,  i  Minn.  347;  Davis  v.  State, 

regular  panel  confers  a  corresponding  (Neb.  1897)  70  N.  W.  Rep.  984  ;  Barney 

discretion  to  discharge  the  jurors  so  v.  State.  49  Neb.  515;  Reed  v.  State,  15 

drawn    when,  from  subsequent  events  Ohio  217;  Mosseau  z^.  Veeder,  2  Oregon 

and  from  the  state  of  the  docket,  it  ap-  113;  Cole  z/.  State,  (Tex.  Crim.  App. 

pears  that  the  service  of  such  additional  1897)  39  S.  W.   Rep.   573;   Bennitt  «/. 

jurors  will  not  be  necessary.     State  v.  TinticIronCo.,  9  Utah  291.     See  infra. 

West,  35  La.  Ann.  28.  XI.  Discharge  of  Jurors  or  Jury. 

1.  Dayton  v.  Warren,  10  Minn.  233;  In /.tiz^ii,  under  section  3961  of  the  Re- 
Purvis  V.  Stale,  71  Miss.  706.  vised  Statutes,  the  court,  for  good  cause, 
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(7)  Miscellaneous,  —  The  many  reasons  or  causes  which  will 
authorize  the  procurement  of  tales  or  additional  jurors  cannot  be 
here  set  out  at  length,  but  undoubtedly,  in  the  majority  of  the 
states,  the  matter  is  largely,  if  not  wholly,  governed  by  statutes.* 

(8)  Presumption  of  Existence  of  Conditions,  —  It  will  be  pre- 
sumed, in  the  absence  of  any  showing  to  the  contrary,  that 
conditions  existed  which  authorized  the  court  to  direct  the  sum- 
moning of  talesmen,  or  to  issue  a  special  venire.* 

may  discbarge  regularly  drawn  and  a  challenge  to  the  array  when  it  ap- 
summoned  jurors  and  order  an  open  peared  that,  the  regular  panel  having 
venire  for  jurors  to  try  causes  at  the  been  discharged  for  the  term,  and,  con- 
term  for  which  jurors  were  regularly  sequently,  no  jurors  being  in  attend- 
drawn.  Simmons  v,  Cunningham,  ance,  the  court,  of  its  own  motion, 
(Idaho  1895)  39  Pac.  Rep.  1109.  ordered  the  sheriff  to  summon  a  desig- 

nUnoif.  —  Under  the  statute  (Laws  nated  number  of  persons  as  jurors. 
of  1874)  providing  that  if,  during  the  IMsoharge  by  (Jonient.  —  A  party  who 
term  of  the  court,  the  panel  of  the  waives  a  jury,  thereby  consenting  to 
jurors  shall  not  be  full,  the  clerk  may  its  discharge,  and  thereafter  demands 
draw  such  a  number  of  jurors  as  may  a  trial  by  jury,  will  not  be  allowed  to 
be  directed  by  the  court  for  the  pur-  question  the  action  of  the  court  in  call- 
poses  of  filling  the  panel,  which  jurors  ing  bystanders  to  try  the  cause.  Ohio, 
shall  be  summoned  by  the  sheriff,  if  etc.,  R.  Co.  v,  Trapp,  4  Ind.  App.  69. 
the  court  discharges  the  entire  panel  it  1.  In  Texas^  under  a  statutory  pro- 
is  error  to  order  a  venire  to  issue  di-  vision  that  when,  from  any  cause,  there 
reeling  the  sheriff  to  summon  fifty  is  a  failure  to  select  a  jury  from  those 
jurors  from  the  body  of  the  county,  summoned  on  a  special  venire  the 
Borrelli  v.  People,  164  111.  549.  sheriff  may  be  ordered  to  summon  any 

IMinmainont  of  Jury  —  Gontlnnanoe.  —  number  of  persons,  etc.,  for  the  forma- 
In  Indiana  it  is  held  that  the  defendant  tion  of  the  jury,  etc.,  the  court  need  not 
in  a  criminal  cause  is  not  entitled  to  a  call  the  jury  for  the  week  and  attempt 
continuance  to  the  next  term  if  the  reg-  to  complete  the  jury  from  their  num- 
ular  panel  fails  to  agree,  but  the  court  ber,  but  may  direct  the  sheriff  to  sum- 
may  order  that  a  special  jury  be  im-  mon  talesmen  from  the  body  of  the 
paneled  at  once.  Pierce  v.  State,  67  county,  and  from  the  talesmen  so  sum- 
Ind.  354.  moned  fill  up  the  panel.     Weathersby 

Undor  the  Xentnoky  Aoti  of  1836  and  v.  State,  29  Tex.  App.  278,  overruling 
1838,  the  Circuit  Court  had  power,  in  Cahn  v.  State,  27  Tex.  App.  709; 
its  discretion,  to  have  juries  summoned  Weaver  v.  State,  19  Tex.  App.  547. 
and  impaneled  to  try  causes  after  the  Possible  Pr^ndioo  Beoanso  of  Hearing 
discharge  of  the  regular  jury,  provided  Otjoetioni.  —  There  is  no  force  in  a  con- 
there  was  no  wanton  departure  from  ten  tion  that  a  jury  should  be  drawn 
the  regular  mode  contemplated  by  from  a  new  venire  because  possibly  the 
statute.  Hunt  v.  Scobie,  6  B.  Mon.  jurors  chosen  might  hav«  been  preju- 
(Ky.)469.  diced  because  of  technical  objections 

Oontinuuioo. — A  party  cannot  object  by  reason   of  which   the  justice  had 

that  a  special  venire  was  issued  where  caused  the  original  jury  to  leave  the 

it  appears  that  when  granted  a  post-  box.     Bloomingdale  v.  Adler,  7  Misc. 

ponement  at  his  request,  and  in  the  ab-  Rep.  (N.  Y.  C.  PI.)  182. 

sence  of  his  counsel,  he  was  informed  Additional  Jurors  fbr  Ertondod  Tonus. 

that  a  special  venire  would  be  ordered  —  In  Louisiana^  when  a  district  judge 

if  the  regular  jury  was  discharged  that  finds  it  necessary  to  prolong  the  term 

day,  and  it  did  not  appear  that  the  jury  of  his  court  in  order  to  transact  crim- 

which  served  was  in  anywise  objection-  inal  business,  he  may,  in  his  discre- 

able  or  that  the  proceedings  were  un-  tion,  order  the  jury  commissioners  to 

fair.     Bennett  v,  Tintic    Iron  Co.,  9  draw  an  additional  jury  to  serve  during 

Utah  291.  the  extended  term.     State  v.  Wright, 

Qrdor  Bx  Hero  Motu.  —  In  Thompson  41  La.  Ann.  600. 

V,  Territory,  i  Wash.  Ter.  547,  there  2.  Fanning  v.  People.  10  111.  App.  70. 

was  held  to  be  no  error  in  disallowing  Bystanders.  —  In  the  absence  of  a  con- 
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d.  Sources  of  Procurement  —  (i)  From  Lists,  Boxes,  etc.— 

The  sources  from  whence  talesmen  or  additional  jurors  may  be 

f)rocured  are  sometimes  prescribed  by  statute,  as  where  special 
ists  or  boxes  of  tales  jurors  are  required  to  be  made  up,  or  where 
recourse  is  had  to  the  names  drawn  and  selected  as  in  the  case  of 
regular  jurors,*  or  upon  a  requisition  on  jury  commissioners  or 
like  officers.* 

trary  showing  it  will  be  presumed  that  Eaiort  to  Ooneral  Body  of  Jnrora.  — 

circumstances  existed  which  warranted  Under  a  statute  requiring  jurors  for 

the  court   in   directing    jurors    to    be  the  trial  of  criminal  cases  in  a  munici- 

taken   from   the  bystanders.     Heyl  v.  pal  court  to  be  taken  from  the  regular 

State,  109  Ind.  589.  panel  selected  in  that  court,  when  there 

Where  a  Special  Venire  Hat  Been  is  no  such  jury  in  actual  attendance 
Ordered  it  will  be  presumed  that  the  on  the  court,  or  the  jury  has  been  ex- 
contingency  existed  which  authorized  cused,  a  special  venire  from  the  gen- 
the  order.  People  v,  Madison  County,  eral  bod^  of  those  liable  to  jury  duty 
23  111.  App.  386.  is  not   justified.    State  v.   Maben,   45 

1.  Drawing    from  Box.  —  Where,   by  Minn.  56. 

statute,  it  is  provided  that  when,  in  a  An  Irregnlaritj  in  Drawing  Taleamen 

territorial  court,  by  reason  of  challenges  is  immaterial  if  they  were  drawn  for- 

or  other  cause  the  regular  panel  be-  tuitously  or  by  chance.    State  v.  Walsh, 

comes  exhausted,  the  court  may  direct  44  La.  Ann.  1122. 

the  sheriff  to  summon  from  the  body  of  2.  Beeort  to  Jury  Oommiaiion. — Section 

the  county,  and  not  from  the  bystand-  7  of  Louisiana  Act  No.  44  of  1877  iro- 

ers,  so  many  qualified  persons  as  may  poses  no  duty  on  the  district  judge  to 

be  necessary  to  complete  the  jury,  a  require  the  jury  commission  to  draw 

deficiency  in  the  panel  may  be  supplied  additional  jurors  as  talesmen,  but  sim- 

by  drawing  names  from  the  box  fur-  pi}'  authorizes  him  to  do  so  **  when- 

nished   by  the  county  commissioner,  ever*'  he  '*  thinks   proper,'*  and    his 

Territory  v.  Reed,  5  Mont.  92.  refusal  to  make  such  an  order  is  not 

Veoesiity  of  Hamee  in  Box.  —  Tales  reviewable.    State  v.  Foreman,  45  La. 

jurors  need  only  be  legally  qualified;  it  Ann.  1047.     And  see  State  v.   Cham- 

s  unnecessary  that  their  names  should  bers,  45  La.  Ann.  36. 

be  in  the  jury  box.     McGuffie  v.  State,  Bystanders  cannot  be  imposed  on  a 

17  Ga.  497.  party  who  has  a  statutory  right  to  draw 

Veoeiti^  of  Oomplianoe  with  Statnte,  a  jury  from  a  reserved  force  of  jurors 

—  Where  it  is  required  by  statute  that  previously  accepted  by  jury  commis- 

vacancies  in  the  regular  panel  be  filled  sioners.     Dupont  v.  McAdow,  6  Mont, 

from  the  bystanders,  or.  if  demanded  226. 

by  the  accused,  by  a  special  venire.  It  is  no  objection  to  a  tales  juror  that 

containing  names  selected  by  the  pre-  his  name  does  not  appear  on  the  jury 

siding  judge,  it  is  error  on  the  part  of  list  as  made  out  by  the  county  com- 

the  court  to  order,  against  objection,  a  missioners,  and  a  challenge   for  that 

panel  filled  by  persons  whose  names  cause  is  properly   overruled.     Lee  v, 

were  drawn  from  the    box.     Bach  v.  Lee,  71  N.  Car.  139. 

State,  38  Ohio  St.  664.  The     Washington    Session    Laws  of 

Vsing    Grand   Jory  Box.  —  It   is   not  1895,  §  3,  p.  140,  which  authorize  each 

erroneous  to  draw  talesmen  from  the  judge  of  the  Superior  Court  to  direct  a 

grand  jury  box  where,  by  sutute,  such  panel  to  be  drawn  from  the  last  jury 

drawing  may  be  from  the  jury  boxes  list,  certified  by  the  clerk  of  the  county 

of  the  county.     Woolfolk   v.  State,  85  commissioners  whenever  he  may  deem 

Ga.  69.  it  necessary,  and  providing  for  an  open 

Beeort  to  Lilt.  —  If  the  sheriff  is  re-  venire  in  certain  contingencies,  is  not 

stricted  in  the  matter  of  summoning  inconsistent  with,    nor  did   it  repeal, 

talesmen  he  may  take  names  from  the  section  339  of  the  code,  providing  for 

list  in  alphabetical  order,  confining  the  the  summoning  of  talesmen  where  die 

selection  first  to  names  beginning  with  panel  becomes    exhausted  before  the 

the  same  letter.     Cox  v.  State,  64  Ga.  completion  of  the  jury.     Both  provi- 

375-  sions  may  stand  together  as  coexisting 
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(2)  From  Body  of  County,  —  Jurors  may  be  procured  from  the 
county  at  large  by  means  of  an  open  venire.* 

(3)  From  Bystanders.  —  The  original  mode  required  talesmen 
to  be  taken  from  the  bystanders,  which  is  the  more  common  and 
usual  way,  and  unless  other  modes  are  pointed  out,  the  court,  by 
virtue  of  its  general  powers,  may  pursue  that  method  to  supply 
deficiencies.* 

laws,  and  where  the  regular  panel  has  entire  jury  from  the  box  will  be  more 

become  exhausted  the  court  may  order  consistent   with   the  correct    adminis- 

the  drawing  and  summoning  of  another  tration  of  justice.     Levy  v.  Wilson,  69 

panel  of  twenty- four    men   from   the  Cal.  iii. 

jury  list  certified  by  the  clerk  in  ques-  Exeluiion  of  Byttaadon.  — Where  the 

lion.     State  v.  Gushing,  17  Wash.  544.  court    directs    that    persons   be  sum- 

The  Colorado  Statute  (Laws  of  1891,  moned  from  the  county  at  large  by  a 

pp.  250,  251,  amendatory  of  chapter  61  special  venire,  and  not  from  the  by- 

of    the    General     Statutes)    providing  standers,  it  is  discretionary  to  reject 

that  when  a  new  panel  of  jurors  shall  these  who  have  been   in    attendance 

become  necessary  they  may  be  drawn  upon  the  court,  as  "  bystanders,"  and 

from  the  list  certified  by  the  comrcis-  as  noC  included  in  the  term  *'  from  the 

stoners  has  no  application  to  sumu>jr.«  county  at  large.*'    Savage  v.  State,  18 

ing   talesmen,   and    the  cour:,   in    its  Fla.  909. 

discretion,  may  cause  talesmen  to  be  Failure  tv  'Complete by  Byttaadon.  —  If 

procured  from  the  certified  list,  from  the  jury  cannot  be  completed  by  sum- 

the    bystanders,  or  by   open    venire,  moning  bystanders,  recourse  may  be 

Nesbit  V,  People,  19  Colo.  441.  had  to  otner  persons  not  within   the 

1.  Colorado,  —  Nesbit  v.   People,   19  presence  of  the  court.     State  v,  Gal- 
Colo.  441.  lagher,    26    La.    Ann.    46;    State     v. 

Connecticut,  —  State    v,     Allen,     47  Bunger,  14  La.  Ann.  465. 

Conn.  121.  Victor  the  Xiohigaa  Jury  Aet  of  1877 

Florida,  — O'Connor  v.  State,  9  Fla.  (Act  125  of  1877)  there  is  provision  for 

215;  Gladden  v.  State.  13  Fla.  624.  ordering  talesmen  to  be  drawn  from  a 

Georgia,  —  Bird  v.  State   14  Ga.  43.  single  township  where  the  emergencies 

Indiana.  —  Bradley   v.    Bradley,   45  of  the  term  do  not  leave  time  for  sum- 

Ind.  67.  moning  them  from  the  county  at  large; 

Iowa.  —  State  f'.  Arthur,  39  Iowa  631.  but  a  jury  drawn  three  weeks  before 

Montana. — Territory    v.     Reed,     5  trial  for  a  particular  case  of  homicide 

Mont.  92.  is  illegal  if  taken  from  only  part  of  the 

Nevada,  —  State  v.  Angelo,  18  Nev.  townships  in  the  county,  and  those  not 

425.  adjoining  the  county  seat  nor  includ- 

New  Jersey,  —  Patterson  v.  State,  48  ing  the  locality  of  the  offense.     People 

N.  J.  L.  381.  V,  Hall,  48  Mich.  482. 

united  States,  —  U.  S.  v.  Loughery,  Sammoniiig  Bystander  After  AcQonm. 

13  Blatchf.  (U.  S.)  267.  mont  from  Body  of  County.  —  In  State  v. 

England,  — Rex  v,  Dolby,  2  B.  &  C.  Brown,  7  Oregon   r86,  a  juror,  present 

104,  9  £.  C.  L.  43.  as  a  bystander  at  the  session  in  a  crim- 

In  Galifomia,  after  the  venire  drawn  inal  case,  immediately  after  adjourn- 
from  the  regular  jurors  has  been  ex>  ment  was  summoned  on  a  venire  to  the 
hausted,  the  court  may  order  additional  county,  and  it  was  held  that  after  ad- 
jurors  to  be  summoned  from  the  county  journment  he  was  not  a  bystander,  but 
at   large,  and   unless  there  has  been  was  of  the  body  of  the  county, 
a  gross  abuse  of  discretion  the  review-  Legislative  Authority.  —  It  is  within 
ing  court  will  not  interfere.     People  v.  the  province  of  the  legislature  to  make 
Sehom,   116  Cal.  503  {citing  People  v.  provision  for  summoning  jurors  from 
Davis,  47  Cal.  95;    People  v.  Devine,  bystanders  or  from  the  county  at  large 
46  Cal.  47;    Levy  v.  Wilson,  69  Cal  to  supply  a  deficiency  of  jurors.     Gar- 
ni;   People  V,  Vincent,  95  Cal.  427;  diner    v.  People,  6  Park  Cr.  Rep.  (N. 
People  r.  Leonard,  106  Cal.  318;  People  Y.  Supreme  Ct.)  155. 
V.   Durrant,    116  Cal.    179;    Leahy   v.  2.  Bac.  Abr.,  tit.  Juries. 
Southern   Pac.    R.    Co.,  65  Cal.   150].  Colorado,  —  Nesbit    v.     People,     19 
Though  sometimes  the  drawing  of  the  Colo.  441. 
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€,  Eligibility.  —  So  long  as  a  talesman  procured  is  compe- 
tent, fair,  and  impartial,  and  is  not  put  upon  a  party  by  any 
wrongful  conduct  on  the  part  of  the  summoning  officer,  there  is 
no  ground    of   complaint.      Thus  grand  jurors  are  competent 

Connecticut.  —  State     v,     Allen,    47  Byitandan  in  Yieinitj  of  OovrtroonL 

Coan.  121.  —  Where  the  sheriff  summons  a  tales- 

Florida,  —  O'Connor  v.  State,  9  Fla.  man  from  ihe  bystanders  in  the  vicinity 

215;    Gladden   v.  State,    13   Fla.   624;  of  the  court-house  and  nearest  thereto 

Green  v.  State,  17  Fla.  670.  after  the  court  has  adjourned,  on  the 

Georgia,  —  Western,  etc.,  R.  Co.  v,  day  and  on  the  next  morning  there- 

S:eadly,  65  Ga.  263.  after,  before  the  court  resumes  its  ses- 

Indiana,  —  Bradley    v,    Bradley,  45  sion,  the  summons  is  regular,  and  the 

Ind.  67;    Deig  v,  Morehead,  no  Ind.  juror,  if  not  otherwise  disqualified,  is 

451;  Logansport  v.  Dykeman,  116  Ind.  competent.    State   v.   Revells,  35   La. 

15;  Keyes  v.  State,  122  Ind.  527  [follow-  Ann.  302. 

ing  Heyl  v.  State,  109  Ind.  589].  A  Ycrbal  Qrdor  to  tannum  Talawmsn 

Iowa,  —  Brenter  v.  Chicago,  etc.,  R.  will  not  necessarily  require  them  to  be 

Co.,  68  Iowa  530;  State  v.  Harris,  64  summoned  from  the  bystanders.     State 

Iowa  289;    Buford   v,   McGetchie,   60  v,  Thomas,  34  La.  Ann.  1084. 

Iowa  298;  State  v.  Laughlin,  73  Iowa  VonoompliiAoe  with  Statate.  —  Where 

351;  State  V,  Rockwell,  82  Iowa  429.  no  prejudice  has  resulted,  a  judgment 

Louisiana,  —  State   v,   Alphonse,   34  will  not   be  reversed  because  of  com- 

La.  Ann.  9.  pletion  of  a  regular  panel  by  calling 

Maryland,  —  Edelea    v,     Gough,    8  talesmen  from  the  bystanders  instead 

Gill  (Md.)  89.  of  complying  with  a  statute  requiring 

Pennsylvania,   —  Mullin's     Appeal,  that  in  such  a  case"  the  requisite  num- 

(Pa.  1886)  5  Atl.  Rep.  738.  ber  of  persons  to  supply  the  deficiency 

South  Carolina,  —  State  v,  Anderson,  shall  be  drawn  in  the  same  manner  as 

26  S.  Car.  599.  provided  "   by    law   for  drawing    the 

Washington,  —  State   v.   Holmes,   12  panel  in   the  first  instance.     State   v. 

Wash.  170.  Rockwell,  82  Iowa  420. 

United  StaUs,  —  U.  S.  v.  Lough  ery,  Sefoial  to  tannMn  Ontddt  Courtroom. 

13  Blatchf.  (U.  S.)  267.  —  The  court  may  deny  a  request  to  di- 

Who  Aro  Bystandon.  —  Persons  pres-  rect  the  sheriff  to  fill  vacancies  in  the 

ent  in  court  are  bystanders  within  a  jury   by  summoning  persons  outside 

statutory  provision  relative  to  the  com-  the  courtroom.     Boyer  v.   Berry  man, 

pletion  of  a  jury,  after  exhaustion  of  123  Ind.  451. 

che  panel,  by  taking  jurors  from  the  INsoretion  of  Court.  —  Under  the  In- 

bystanders,  no  matter  how  long  they  diana    statute    in   force  in    1686,    the 

have  been  present,  or  how  they  hap-  method  of  filling  a  regular  panel  was 

pened  to  be  present,  provided  no  fraud  left  to  the  discretion  of  the  judge,  and 

or  collusion  or  improper  action  is  sug-  where  he  directed  that  bystanders  be 

gested.     U.  S.  v,  Loughery,  13  Blatchf.  taken,  instead  of  jurors  selected  by  the 

(U.  S.)  267.  commissioner,  the  appellate  court  re» 

In  Philips  V,  Gratz,  2   P.  &  W.  (Pa.)  fused  to  interfere,  in  the  absence  of  any 

412,23  Am.   Dec.  33,  it  was  held  that  showing  that  the  discretion  was  abused, 

only  persons  actually  present  in  court  Deig  v.  Morehead,  no  Ind.  451. 

may  be  selected  as  bystanders.  Failure  of  Baoord  to  Show  Summoning 

Under  the  Statute  of  6  Geo.  IV.,  c.  from  Bystandon.  —  The  mere  fact  that 

5<^>  §  37«  which  provided  that  tales  be  the  record  fails  to  show  that  a  juror  was 

named  by  the  sheriff  of  the  *'  able  men  selected  or  summoned   from   the   by- 

of  thecounty  then  present/'  it  was  held  standers,  as  he  might  have  been,  will 

not  to  be  necessary  that  the  tales  should  not  vitiate  the  verdict  where  it  appears 

be  selected  out  of  persons  accidentally  that    the    person    selected    was    duly 

present,  but  that  they  might  be  selected  sworn  to  try  the  cause  with  the  rest  of 

out    of    persons    whose  presence  the  the   jury,   and   that  the  whole  twelve 

sheriff  had  taken  previous  measures  to  were  good  and  lawful  men  of  the  body 

secure.     U.  S.  v,  Loughery,  13  Blatchf.  of  the  county.     Montgomery  v.  State, 

(U.  S.)  267;  Bac.  Abr.,  tit.  Juries.     See  3  Kan.  263. 

also  State  v^  Lamon,  3  Hawks  (N.  Car.  Prosompitions. — In  State  v,  Gallagher, 

179.  26  La.  Ann.  46,  there  was  no  complaint 
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talesmen  to  try  criminal  cases,*  nor  is  it  a  ground  of  objection 
that  a  person  summoned  had  been  a  member  of  a  regular  panel 
which  had  been  quashed,  for  reasons  which  did  not  personally 
disqualify  him,*  nor  that  he  had  previously  been  summoned  as  a 
talesman,'  nor  that  as  a  regular  juror  he  had  been  omitted  from 

the  list  served,"*  nor  because  of  various  other  reasons  set  out  in 
the  subjoined  notes.* 

in  the  challenge  to  the  array  as  to  the  the  ground  that  talesmen  summoned 
mode  by  which  talesmen  were  sum-  prior  to  a  mistrial,  and  who  had  not 
moned,  the  objection  being  simply  that  been  put  upon  the  prisoner,  were 
they  were  selected  by  the  sheriff  from  ordered  to  return  after  a  mistrial  and 
certain  portions  of  the  jurisdiction  in-  constituted  a  part  of  the  array.  Wool- 
stead  of  being  taken  trom  among  the  folk  v.  State,  85  Ga.  69. 
bystanders  within  the  vicinity  of  the  Naming  by  Gonrt  of  Talesman  Pro- 
court-house  during  the  trial,  but  not  yionsly  Sommoned  by  Sheriff.  —  In  State 
stating  that  there  were  any  bystanders  v.  Plum.  49  Kan.  679,  by  consent  the 
present  when  the  panel  was  exhausted,  court  named  talesmen,  and  among 
and  the  court  said  that  it  was  bound  to  others  named  a  person  who  had  been 
presume,  in  the  absence  of  proper  e\ri.  previously  selected  by  the  sheriff  as  a 
dence  to  the  contrary,  that  the  judge  talesman,  but  to  whom  objections  had 
and  the  officers  of  the  court  performed  been  made  because  of  his  possible  in- 
their  duty  in  the  premises.  terest.     Upon  this  talesman  the  defend- 

1.  Rouse  V,  State,  4  Ga.  136.  ant    exhausted     his    last    peremptory 

2.  Irrognlaritiee  in  Drawing  Segnlar  challenge,  and  it  was  held  ihat  in  the 
PaaoL  —  The  sustaining  of  a  challenge  absence  of  any  showing  of  partiality  on 
to  the  array  for  irregularity  in  the  the  part  of  the  sheriff  in  summoning 
drawing  is  not  a  personal  dibqualifica-  the  juror  in  question,  there  was  no 
tion  of  the  individual  jurors,  but  they  error  of  which  the  defendant  could 
may  be  called  as  bystanders  or  sum-  complain. 

moned  on  a  special  venire.     State  v,  4.  Campbell   v.  State,  30  Tex.  App. 

Yordi,  30  Kan.  221.  645. 

Aheonee  of  Fraud.  —  The  same  jurors  6.  Jnror  on  Regular  Panel.  —  Regular 

who  were  on  a  previous  panel  which  jurors  may  be  summoned  on  a  special 

had  been  quashed  may  be  summoned  venire  should  the  court  see  proper  to 

as  talesmen  unless  the  challenge  to  the  excuse  them  from   the  regular  panel, 

array  was  sustained  on  the  ground  of  Brennan  v.  State,  33  Tex.  266. 

fraud.    Woolfolk  v.  State,  85  Ga.  69;  Memben  of  Polioe  Jnry.  —  Under  the 

State  V.  Degonia,  69  Mo.  485 ;  Smith  z^.  Louisiana  Act  of   1873,  members  of  a 

State,  4  Neb.  277;  State  z.  McCurry,  63  police  jury  may  be  drawn  as  talesmen 

N.  Car.  33;   Caperton  v.  Nickel,  4  W.  in  criminal  trials.     State  v.  Daniel,  31 

Va.  173.  La.  Ann.  91. 

In  tlie  Absenoe  of  Any  Soggestion  of  Cor-  Prior  Jnry  Servloe.  —  Under  Rev.  Stat. 
mpi  Motive  on  the  part  of  the  sheriff  in  Illinois  (1874).  c.  78,  §  14,  persons  sum- 
the  original  summoning  of  the  jurors,  moned  to  fill  up  the  regular  panel  can- 
there  is  no  error  in  his  summoning  and  not  be  challenged  for  cause  as  having 
bringing  them  into  court  when  he  is  served  on  the  jury  within  one  year, 
authorized  to  summon  talesmen  on  the  Mueller  v.  Rebhan,  94  111.  142. 
exhaustion  of  a  special  venire.  Adams  Sight  to  Presenoe  of  Ezoused  Jnror.  — 
V.  State,  35  Tex.  Crim.  Rep.  285.  Parties  cannot  require  a  juror  who  has 

Bommoning   by    Coroner.  —  Where    a  been  excused  to  be  present  and  to  serve 

challenge  to  the  array  has  been  sus-  as  a  talesman.     Golding  v.  Steamer  C. 

tained    and    the    coroner    ordered    to  Castro,  20  La.  Ann.  458. 

summon 'Ulesmen,  the  fact    that    he  In  North  Carolina  (under  Battle's  Rev. 

summoned    as    talesmen    jurors   who  Stat.,  c.  17,  §  229a,  and  p.  860,  addenda 

formed  a  part  of  (he  original  panel  is  to  Code),  talesmen,  in   addition  to  pos- 

not  error.     Dumar  v.  State,  65  Ga.  472.  sessing  the   qualifications    of    regular 

8.  Taletmui  Snmmoned  Prior  to  Mis-  jurors,  were  required  to  be  freeholders. 

triaL  — There  is  error  on  the  part  of  State  v,  Whitley.  88  N.  Car.  691;    Lee 

the  court  in  overruling  a  challenge  on  v.  Lee,  71   N.  Car.  139;    State   v.  Car- 
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/.  Order  or  Direction  —  f  i)  By  Venire.  —  Where  the  mode 
of  procuring  jurors  to  supply  deficiencies  in  the  panel  is  prescribed 
by  statute,  that  mode  should  be  pursued,  as  where  the  procure* 
ment  is  by  means  of  a  venire,*  but  there  is  no  necessity  for  a 
venire  in  the  absence  of  such  requirement.* 

(2)  By  List  to  Officer,  —  A  requirement  that  a  list  be  furnished 
to  tne  summoning  officer  should  be  observed,*  but  when  resort  is 
had  to  bystanders  no  list  is  required,  though  it  may  be  necessary 
upon  recourse  to  another  mode  prescribed  by  the  same  statute.* 

land,  90  N.  Car.  669;  State  v,  Ragland,  has  been  exhausted    the  court    shall 

75  N.  Car.  12;    State  v.  Hargrave,  100  call  the  requisite  number  of  persons 

N.  Car.  484.    And  see  State  v.  Win-  necessary  to  try  the  cause  then  pend- 

croft,  76  N.  Car.  38.  ing,    to    be    immediately    summoned 

1.  Hamlin  v,  Fletcher,  64  Ga.  549;  from  the  bystanders.  Green  v.  State, 
Poindexter  f.  Com.,  33  Gratt.  (Va.)  766.  17    Fla.   670.     And    see  O'Connor  v. 

Vaming  Jurors  by  BequMt  as  Bnbititate  State,  9  Fla.  315. 

for   Yeniro. —  Where,   by  statute,  it  is  In  West  Virsii&ia  the  power  conferred 

made  the  duty  of  the  judge  upon  the  by  the  code  (c.  116,  §  14)  to  summon 

requestof  either  party,  to  make  up  a  de-  other  than  regular  jurors  whenever  it 

ficiency  of  jurors  and  cause  a  venire  to  is  found  necessary  for  the  convenient 

issue  thereon,  naming  the  juror  to  be  despatch  of  business,  etc.,  authorizes 

selected,  if  the  court  on  request  names  in   a   proper  case  the  summoning  of 

certain  jurors,  who  enter  the  box  for  jurors  from  the  bystanders  without  any 

service,  the  failure  to  issue  a  formal  other  venire  facias  than  the  order  of 

venire  will  not  be  deemed  substantial  the  court  entered  of  record.     State  v, 

error.     Trembly    v.    State,    20    Kan.  Mills,  33  W.  Va.  455. 

117.  Defoots  in  VnnoosMary  Writ.  —  Where 

£ofiual  of  Vonire  After  Dirootion  for  there  is  no  authority  and  therefore  no 
Talesman.  —  Where  a  statute  makes  it  necessity  for  issuing  a  special  venire 
the  duty  of  the  court,  on  a  proper  appli-  for  additional  jurors  from  a  tales  box, 
cation,  to  issue  a  ventre  for  talesmen,  defects  in  such  a  writ  are  immaterial, 
and,  if  sufficient  jurors  are  not  thereby  State  v.  Hill,  19  S.  Car.  435. 
procured,  to  issue  others  on  the  like  8.  Bnffidenoy  of  List.  —  A  statutory 
application  until  a  jury  is  secured,  it  is  direction  that  the  judge  deliver  to  the 
error  on  the  part  of  the  court  to  refuse  proper  officer  a  list  of  jurors  sufficient 
an  application  for  such  a  venire  made  to  complete  the  panel  is  complied  with 
after  a  direction  to  the  sheriff  to  sum-  where  the  judge,  by  written  order,  di- 
mon  talesmen,  but  before  he  had  pro-  rects  the  marshal  to  summon  a  desig- 
ceeded  to  act.  Passenger  R.  Co.  v,  nated  number  of  jurors.  State  v.  San- 
Young,  21  Ohio  St.  5r8.  sone,  116  Mo.  i. 

Soilbieiicj  of  Yeniro.  -—A  second  writ  4.  Under  a  statute  (Code  Va.  1887, 
of  venire  issued  after  the  commence-  §  4019)  providing  that  in  any  case  of 
ment  of  the  term  which  fails  to  show  felony,  if  a  jury  cannot  be  obtained 
that  the  list  of  names  appended  thereto  from  those  summoned  and  in  attend- 
was  furnished  by  the  court,  as  pro-  ance,  the  court  may  direct  another 
vided  by  statute,  or  that  another  venire  venire  and  cause  persons  to  be  sum- 
was  directed  by  the  court,  is  an  invalid  moned  from  the  bystanders  or  from  a 
writ.     Spurgeon  v.  Com.,  86  Va.  652.  list  furnished  by  the  court,  to  complete 

2.  State  V,  Jones,  61  Mo.  232;  State  the  jury,  etc.,  where  an  alias  writ  is 
V,  Pitts,  58  Mo.  556;  Samuels  v.  State,  issued  to  the  sheriff  for  jurymen  from 
3  Mo.  68;  Stale  v.  Stephens,  11  S.  Car.  the  bystanders,  no  list  of  the  bystand- 
319;  State  V,  Williams,  2  Hill  L.  (S.  ers  need  be  given  him.  Waller  v. 
Car.)  381.  Com..  84  Va.  492;  Robinson  v.  Com., 

The  Florida  Statntes  (Laws  of  1868,  c.  88  Va.  900. 

1628,  §  21)  respecting  the  filling  of  va-  Signature  to  Lift.  —  The  list  need  not 

cancies  in  the  panel  do  not  contemplate  be  signed  by  the  judge  when  bystand- 

the  issuance  of  a  special  venire,  but  ers  are  ordered.     Williams  r.  Com.,  85 

provide  that  when  the  regular  panel  Va.  607. 
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(3)  Form  and  Sufficiency,  —  Unless  the  statute  under  which 
talesmen  are  authorized  is  mandatory,  the  form  of  the  order  or 
direction  is  not  highly  important ;  ^  and  where  a  deficiency  may 
be  supplied  either  from  the  bystanders  or  from  the  county  at 
large,  it  is  immaterial  that  the  order  is  in  the  alternative  form.* 
Nor  is  it  material  that  improper  requirements  are  contained  in 
the  order,  where  no  injury  has  resulted,'  nor  that  there  was  an 
omission  of  a  proper  requirement,*  and  where  not  reauired  by  the 
practice,  it  is  unnecessary  that  the  order  be  entered.*  But  when 
entry  is  required,  the  sufficiency  thereof  will  depend  upon  the 
particular  facts.* 

(4)  Presence  of  Accused.  —  Though  the  accused  may  have  a 
right  to  be  present  when  talesmen  or  additional  jurors  are  sum- 
moned, his  absence  when  a  direction  is  made  will  not  vitiate  the 
proceedings  if  he  has  sustained  no  prejudice.^ 

1.  Oral  Direction.  —  In  Texas,  after  mon  qualified  persons  only,  or  to  inform 
the  passage  of  the  law  of  1876,  and  him  as  to  the  qualification,  though 
irrespective  of  that  act,  in  a  capital  such  a  direction  is  necessary  when 
case  the  court  could  verbally  direct  the  ordering  a  special  venire.  In  capital 
sheriff  to  summon  talesmen  from  whom  cases,  however,  it  is  advisable  that 
to  complete  the  jury,  after  the  exhaus-  such  a  direction  should  be  given.  Dili 
tion   of  a  special  venire.     Roberts  v.  v.  State,  i  Tex.  App.  279. 

State,  5  Tex.  App.  141.  6.  Entry  of  Order.  —  The  order  of  the 

Written  Bireetion.  —  Though  the  di-  court  for  talesmen  to  complete  a  venire 

rections  of  the  court  that  the  sheriff  need  not  be  entered  of  record.     Morri- 

have  talesmen  in  attendance  in  view  of  son  v.  State,  84  Ala.  405. 

a  possible  exhaustion  of  the  regular  6.  An  entry  by  the  clerk  in  a  minute 

panel  are  usually  oral,  the  fact  that  book,  of  an  order  for  the  drawing  of 

there  was  a  written  order  to  the  same  talesmen,  and  not  by  the  trial  judge 

effect  is  immaterial.     State  v.  Allen,  47  with  his  own  hand,  is  a  suflScient  com- 

Conn.  121.  pliance  with  the  Louisiana  Act  No.  138 

Speeliying  Cansee.  —  The  fact  that  the  of  1877,  providing  that  when  talesmen 

judge,  in  ordering  a  drawing  of  tales-  shall  be  required  the  judge  shall  enter 

men,  specified  the  particular  case  in  an  order  on  the  minutes  directing  the 

which  they  were  to  serve  will  not  de-  drawing,  etc.     State  v.  Walsh,  44  La. 

ttact  from  the  power  conferred  on  him  Ann.  1122. 

to  order  the  drawing.  State  v.  Cham-  7.  Mabry  v.  State,  50  Ark.  492. 
bers,  45  La.  Ann.  36.  Cure  of  Error  by  Babtequent  Order. — 
Wlien  Xetnmable.  —  An  order  to  the  The  selection  of  a  trial  jury  in  a  crimi* 
sheriff  to  summon  talesmen  need  not  nal  case  from  a  special  panel  ordere(? 
be  made  returnable  on  the  same  day.  by  the  court  in  the  absence  of  the  de- 
State  V.  Lamon,  3  Hawks  (N.  Car.)  175.  fendant,  even  though   erroneous,  will 

2.  Keech  v.  State,  15  Fla.  591.  not  constitute  reversible  error  if,  by  a 
8.  Deiignating  Taletniaa  of  PartiealAr  subsequent  order,  made  in  the  presence. 

Color.  —  While  it  is  improper  for  the  of    the  defendant,   the   special    panel 

judge  to  request  the  sheriff  to  summon  was  retained  and  a  jury  selected  to  try 

a  talesman  of  a  particular  color,  the  the  case  without  objection  and  without 

fact  that  the  request  is  acted  on  is  not  exhaustion  of  the  defendant's  peremp- 

reversible  error  where  it  does  not  ap-  tory  challenges.     Hannum  v.  State,  90 

pear  that  the  objecting  party  had  ex-  Tenn.  647. 

nausted    his    peremptory    challenges.  Failure  to  Bzhauft  Peremptory  Chal- 

Capehart  v.  Stewart,  80  N«  Car.  Joi.  lengeo.  —  An  objection  that  in  the  ab- 

4.  Ureetion  fbr   Qnaliiled   Penoni, —  sence  of  the  defendant  an   order  was 

Unless  so    recjuired    by    statute,    the  made  to  summon  bystanders  to  com- 

judge,  in  drawing  talesmen  to  be  sum-  plete  the  regular  jury  is  unavail  ng  in 

moned  to  complete  a  special  venire,  is  the  appellate  court  where  the   record 

not  obliged  to  direct  the  sheriff  to  sum-  fails  to  show  that  the  defendant  ex- 

407  Volume  XII. 


Formation  of  Trial  Jury.  JUR  Y,        Taleimen  and  Additional  Jnron. 

g.  Number  of  Tales  Jurors.  —  Where  the  law  is  silent  as 
to  the  number  of  talesmen  who  may  be  procured,  there  is  a  dis- 
cretion to  procure  any  number  which  may  be  deemed  necessary 
to  complete  the  panel.*  and  the  tendency  of  statutory  regulations 
is  to  the  same  effect.*  The  number  to  be  summoned  at  any  one 
time  may  be  restricted,*  but  unless  there  is  such  a  restriction,  the 
court  is  not  confined,  in  the  exercise  of  this  authority,  to  direct- 
ing the  presence  of  the  precise  number  required  to  supply  the 
deficiency.* 

A.  Summoning.  —  In  procuring  talesmen  the  formalities  requi- 
site to  the  drawing  and  summoning  of  regular  jurors  are  unneces- 

hausted    his    peremptory    challenges,  court  may  order  two  entire  juries  to  be 

since  the  failure  to  challenge  is  an  im-  summoned.      Linehan    v.    State,    113 

plied   admission    that  the  jurors    are  Ala.  70. 

unobjectionable.      Mabry  v.  State,  50  3.  Bofflcient  to  Form  Jury.  —  A  special 

Ark.  492.  venire  is  in  aid  -of  the  original  panel, 

1.  McGuffie  t/.  State,  17  Ga.  497;  and  only  such  jurors  are  taken  from  it 
State  V.  Somnier,  33  La.  Ann.  237;  as  are  required  to  form  a  jury  after  the 
State  V,  Buckner,  25  Mo.  167;  State  v,  original  panel  has  been  exhausted 
Williams,  2  Hill  L.  (S.  Car.)  3S1.  without  completing  the  jury.     State  v, 

DiBoretion    of    Sumnu^ning    Officer.  —  Washington,  90  N.  Car.  664. 

Where  the  law  is  silent  with  respect  to  Under    the   Early   Maryland  Praetioe, 

the   number  of   talesmen  to  be  sum-  where  but  nine  jurors  were  procured  in 

moried  the  court  may  specify  the  num-  a  criminal  case,  the  remainder  of  the 

ber  deemed  necessary,  or  may  leave  it  panel  being  exhausted  by  peremptory 

to  the   discretion   of    the  summoning  challenges,    there   could    only    be    an 

officer.     State  v,  Lamon,  3  Hawks  (N.  order  for  three  talesmen;  when  eleven 

Car.)  175.  were    sworn,   an    order  for  one,   etc. 

Drawing    Lees   than  Direeted.  — It  is  Burk    v.   State,   2    Har.    &    J.    (Md.) 

immaterial  that,  in  drawing  additional  426. 

jurors,  through  mistake  or  the  like   a  4.  Com.  v.  Twitchell,  i  Brews.  (Pa.) 

less  number  is  drawn  than  was  directed  551. 

because  of  including  in  the  drawing  the  In    Capital  Caaei  the   tales   may    be 

name  of  a  person  who  was  drawn  on  granted  for  a  larger  number  than  the 

the  original  panel.     People  ?/.  Thurs-  original  process,  in  order  to  prevent  the 

ton,  2  Park.  Cr.  Rep.  (N.  Y.  Supreme  delays  which  might  arise  from  peremp- 

Ct.)  49.  tory  challenges.     Chitty's  Crim.  Law 

2.  In  Com.  v.  Eaton,  8  Phila.  (Pa.)  619;  2  Hale  P.  C.  266.  And  see  Com. 
428,  in  construing  an  act  (Act  of  April  v.  Eaton,  8  Phila.  (Pa.)  428. 

20,   1854)   providing    for  the  drawing  At  Bequest  of  Aoonsed. —  In   capital 

from  the  wheel  of  five  names  for  every  cases  the  court  may,  if  it  so  please, 

talesman  required,  it  was  held,  in  view  award  an  order  to  the  sheriff  to  sum- 

of    another    statute     authorizing    the  m on  more  than  the  precise  number  of 

judges  to  fix  the  number  of  petit  jurors  talesmen  necessary  to  supply  the  de- 

to  be  brought  in  on  a  venire,  that  the  ficiency,  and  while  there  is  no  obliga- 

court  was  not  limited   to  drawing  five  tion  on  it  to  do  so,  such  request  of  the 

names  for  each  juror  deficient,  but  could  prisoner  or  his  counsel  will  usually  be 

direct  how  many  talesmen  should  be  granted.     Burk  v.  State,  2  Har.  &  J. 

brought  in.  (Md.)  426. 

Two  Entire  Juiee.  —  Under  a  statute  Complaint  of  Proonrement  at  Own  Be. 

empowering  the- court  to  cause  jurors  quest.  —  That     too     many    additional 

to  be  summoned  from  the  bystanders  jurors  were  drawn  and  summoned  is 

or  from  the  county  at  large  to  supply  not  available  as  an  objection  where  it 

deficiencies   in   a   regular  jury,  or  to  appears  that  the  action  of  the  court  was 

form  one  or  more  entire  juries,  when  a  at    the    request    of    the    complaining 

venire    has     been     quashed    because  party,   who  then   made   no  objection, 

irregularly   issued   and  executed,   the  Allen  v.  State,  74  Ala.  557 
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sary,  unless  such  a  course  is  specifical^^  required.*     Where  no 

special    mode  is   pointed    out,  objection    will  not    lie    to   the 
mode  in   which  talesmen   are  procured,    in  the  absence   of  any 

showing  of  improper  conduct  or  partiality  on  the  part  of  the  court 

or  the  summoning   officers,   or  of   resultant  injury  therefrom.* 
Consequently  there  may  be  no  necessity  for  procuring  jurors  by 

written    summons,'   and  when  bystanders   are   summoned   the 

1.  State  7/.  Smith,  26  La.  Ann.  62..  only  so  far  as  they  conflict  with  it,  the 

Bummoning  TalM  Jorors  AlphabeticaUy.  prior    provisions    may     be    followed. 

—  It  is  not  a  good  ground  for  challenge  Roberts  v.  State,  5  Tex.  App.  141. 

to  the  array  that    in    selecting  tales  Vonoomplianoe  with  Statute.  —  Where, 

jurors  the  sheriff  consulted  the  list  and  no  jury  being  present,  the  jury  should 

took  names  therefrom  in  the  alphabetic  be  drawn  by  the  clerk  as  provided  by 

cal  order  in  which  they  stood  on  the  statute,  but  instead  is  selected  by  the 

list,   confining    the    selection    first    to  sheriff  from  the  county  under  a  venire, 

names  all  beginning  with  one  and  the  a  challenge  to  the  array    should    be 

same  letter,  in  the  absence  of  any  stat-  sustained.     Lincoln  v.  Stowell,  73  111. 

ute  restricting  the  sheriff  as  to  what  he  246.     See  also  Gropp  v.  People,  67  111. 

shall  take  as  a  guide  in  fixing  upon  156. 

the  particular  persons  whom  he  will  2.  State  v.  Kane,  32  La.  Ann.  999. 
summon  as  tales  jurors,  further  than  In  Texas  an  act  prohibiting  the  sum- 
that  they  be  qualified  to  serve.     Cox  v.  moning  of  talesmen    within  the  court 
State,  64  Ga.   375.  house  or  yard,  which   did  not  confer 

In  Sunnuming  nnder  a  Special  Statnte  any  right  of  challenge  on  that  ground, 

the  summoning  officer  need  not  regard  was  held  merely  directory,  and  its  vio- 

:he  rules  and  customs  of  the  common  lation  not  a  ground  for  reversal  unless 

.aw  relative  to  the  summoning  of  spe-  prejudice      resulted.       Matthews      v. 

cial  or  struck  juries.     Vierling  v.  Chas.  Slate,  6  Tex.  App.  23. 

G.  Stifel  Brewing  Co.,  15  Mo.  App.  125.  Olgoetion  to  Violation  of  Statnte.  —  An 

Eaiort  to  Open  Yonire.  —  If  ther^  is  no  exception  to  the  mode  of  summoning 

statutory  direction  as  to  the  mode  of  the  juror,  under  the  statute  in  ques- 

procedure  which  the  court  shall  adopt  tion,  will  not  furnish  a  ground  for  re- 

for  the  purpose  of  completing  a  trial  versal  when  it  appears  that  the  sherifi 

jury  after  the  exhaustion  of  the  regular  could  not  procure  a  juror  elsewhere, 

jury  boxes,  an  open  venire  may  be  re-  that  the  defendant  did  not  exhaust  his 

sorted    to.      Carter    v.    Territory,     3  peremptory  challenges,  and  that  there 

Wyoming   193;    U.   S.    v.  Clawson,  4  was  nothing  to  show  that  the  trial  was 

Utah  34;    Clauson  v,  U.  S.,  114  U.  S.  not  fairly  and  impartially  had.     Frye 

477.  V.  State,  7  Tex.  App.  94. 

The  ProTirion  of  the  Iowa  Code  (§  232)  '*Tard**     Defined.  —  An     unenclosed 

that  the  requisite  number  of  persons  to  public  square,  used  as  a  public  market 

supply    the    deficiency    in    a    regular  place,  is  not  a  "yard"  of  the  courthouse 

panel  shall  be  drawn  in  the  same  man-  within  the  statute,  prohibiting  the  sum- 

ner  as  is  provided  by  law  for  drawing  moning  of  talesmen  within  the  y^rd  of 

the  panel  in  the  first  instance  is  direct-  the  court  house.     Matthews  v.  State,  6 

ory,   and    a    simple  disregard   of    its  Tex.  App.  23. 

provisions,  where  error  does  not  atfirma-  Summoning  firom  Houses  Faoing  Court- 

tively  appear,  is  not  enough  to  author-  bouse  Square.  —  A  statutory  prohibition 

ize  a  reversal  of  the  judgment.     State  against  summoning  talesmen  from  the 

V.    Rockwell,   82   Iowa  429;    State    v.  court  house  or  the  yard  thereof  has  no 

Harris,  64  Iowa  289:  Brentner  v.  Chi-  application  to  persons  summoned  from 

cago,  etc.,   R.  Co.,  68  Iowa  530.     See  houses  facing  the  court  house  square, 

also  State  v.  Ryan,  70  Iowa  155;  State  Baker  v.  State,  4  Tex.  App.  223. 

V.  McCahill,  72  Iowa  11 1.  8.  State  v.  Newton,  28  La.  Ann.  65; 

Ahieneo  of  Provision  in  Bepooling  Aet.  Roberts  v.  State,  5  Tex.  App.  141. 

—  Where  an  existing  law  makes  no  Calling  into  (Jourt.  —  Where  a  sheriff 
provision  as  to  procedure  in  capital  summoned  persons  other  than  bystand- 
cases  after  exhaustion  of  the  special  ers,  it  was  held  that  calling  them  into 
venire,  and  does  not  repeal  prior  laws  court   was  suflicient,   and   that    when 
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officer  need  not  make  a  formal  return.* 

u  Service  of  List.  —  While,  in  some  jurisdictions,  the 
accused  is  entitled  to  a  list  of  talesmen  summoned,  or  to  a 
reasonable  time  to  examine  an  additional  venire,*  the  general 
rule  is  that  unless  there  is  a  statutory  right  to  service  of  such  a 
list,  none  is  necessary.* 

y.  Impaneling.  —  Unless  so  provided  by  statute  the  name  of 
a  person  returned  as  a  juryman  from  the  bystanders  need  not  be 
put  in  the  box,*  but  where  the  practice  as  to  procuring  talesmen 

they  came  in  they  were  bystanders  and  of  talesmen  Is  not   error  where    the 

bound  to  serve.     State  v,   Lamon,   3  talesmen  are  sworn  as  they  appear,  and 

Hawks  (N.  Car.)  175.  it  is  impossible  to  furnish  the  accused 

1.  Green,v.  State,  17  Fla.  670.  with  a  list  until  the  return  of  the  absent 

2.  Unless  the  service  of  tales  on  the  sheriff.  State  v.  Henry,  15  La.  Ann. 
accused  is  waived  in  open  court,  the  297. 

case  should  be  adjourned  for  the  pur-  But  see  State  v.  Reeves,  11  La.  Ann. 

pose  of  making  proper  service.     Pat-  685;  State  v,  Bunger,  14  La.  Ann.  465; 

terson  v.  State,  48  N.  J.  L.  381.  State    v.   Bennett,   14    La.   Ann.   661, 

Sight  to  Ezunine  Ust.  —  In  State  v,  wherein  the  right  was  denied. 
Aaron,  4  N.  J.  L.  268,  which  was  the  8.  Dow  v.  State,  31  Tex.  Crim.  Rep. 
trial  of  an  indictment  for  murder,  it  278;  Brotherton  v.  State,  30  Tex.  App. 
was  held  that  the  prisoner  was  entitled  369;  Drake  v.  State,  5  Tex.  App.  649; 
to  an  inspection  of  the  panel  with  the  Harris  v.  State,  6  Tex.  App.  97;  Gar- 
tales  annexed  for  two  entire  days  be-  denhire  v.  State,  6  Tex.  App.  147; 
fore  the  trial,  so  as  to  enable  him  prop-  Sharp  v.  State,  6  Tex.  App.  650;  Rich- 
erly  to  prepare  his  challenges  as  well  ardson  v.  State,  7  Tex.  App.  486.  But 
to  the  tales  jurors  as  to  the  regular  see  Johnson  v.  State.  4  Tex.  App.  268, 
panel.  in  which  it  was  held  that  although  a 

The  Orantiiig  Tiaie  to  Examine  a  List  defendant  is  not  entitled  to  a  list  of 

of  jurors  summoned  on  a  special  venire  talesmen  to  fill  a  special  venire,  yet,  if 

is  discretionary.     Carthaus  v.  State,  78  the  jury  box  has  been  exhausted  with- 

Wis.  560.     In   this  case  it  was  com-  out  completing  the  venire,  he  will  be 

plained  that  the  court  allowed  the  de-  entitled  to  a  list  of  the  talesmen  sum- 

fendant*s  attorney  but  ten  minutes  to  moned  to  fill  (he  box,  as  well  as  to  the 

examine  the  list,  and  this  was  held  to  names  of  those  drawn  from  the  box. 

have  been  sufficient,  nothing  appearing  Ust  of  Bystanders.  —  Where   the  de- 

to  show  that  the  defendant  was  preju-  fendant  has  been  properly  furnished 

diced  by  the  refusal  to  grant  a  longer  with  a  list  of  a  panel  which  has  become 

time.  exhausted   before    completion   of    the 

In  Louisiana,  the  right  to  a  list  exists  jury,  a  list  of  those  summoned  from 

in  certain  prescribed  cases.     State  t/.  the  bystanders  need  not  be  furnished. 

Chambers,  45  La.  Ann>  36.  State  v.  Price,  3  Mo.  App.  586. 

Section  7  of  La.  Act  No.  44  of  1877,  Statntory  Conitmotion  -^  Hew  If exiee. 

authorizing  the  district  judge  to  draw  — "  List  of  the  jurors  summoned  "  in 

additional  jurors  as  talesmen,  did  not  the    General    Laws  of    New    Mexico 

repeal    nor  conflict  with    section  992  (Prince's  ed.)  288,  §  20,  providing  for 

of  the  Revised  Statutes,  requiring,  in  furnishing  such  a  list  to  the  defendant 

criminal  cases  where  the  punishment  in  capital  cases,  refers  to  the  regular 

may  be  death  or  imprisonment  at  hard  panel  summoned  and  accepted  for  the 

labor  for  seven  years  or  upwards,  serv-  term,  and   does  not  include  talesmen 

ice  on  the  accused  of  a  list  of  the  jurors  summoned  to  complete  the  jury  after 

who  are  to  pass  on  his  case  at  least  two  the  exhaustion  of  the  regular  panel, 

entire  days  before    the    trial;    conse-  Territory  v.  Kelly,  2  N.  Mex.  292. 

quently    a    list    of    additional   jurors  4.  State  v,  Wright,  53  Me.  328. 

drawn  as  talesmen  must  be  served  as  Calling  from  List.  —  There  is  no  error 

prescribed  by  the    Revised    Statutes,  in  directing  the  sheriff  to  call  the  names 

State  V,  Stewart,  34  La.  Ann.  1037.  of  special  veniremen  as  they  appear  on 

Right  to  List  nntil  Setum  of  Summon-  the  list  instead  of  placing  their  names 

ing  Officer.  —  Failure  to  furnish  the  list  in  a  box  and  making  selections  there- 
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or  additional  jurors  is  otherwise  than  from  the  bystanders,  such  a 
course  may  be  necessary.^ 

k.  United  States  Courts.  —The  United  States  courts  have 
ample  power,  under  section  804  of  the  Revised  Statutes  of  the 
United  States,  to  summon  talesmen  from  the  bystanders  when 
necessary.* 

5.  Preientatioii  of  Jnrors  —  a.  Generally.  —  The  interposition 
of  challenges  is  a  part  of  the  trial  of  a  person  accused  of  crime, 
and,  in  accordance  with  the  doctrine  that  persons  accused  of 
felony  are  entitled  to  be  present  during  the  trral,  and  to  have  the 
panel  put  upon  them,  they  have  a  right  to  be  brought  face  to 
face  with  proposed  jurors  when  challenges  are  made.' 

from  by  lot.     State  v.  Ryan,  70  Iowa  boxes  used  by  the  state  authorities  all 

\^\^  foUovfing  State  s^.  Green,  20  Iowa  jurors,   "including    those  summoned 

424-  during  the  session  of  the  court,"  shall 

1.  Territory    v.    Clanton,    (Arizona  be  publicly  drawn  from  a  box  contain- 

1889)  20  Pac.  Rep.  94.  ing  not  less  than  three  hundred  names, 

IfingHiig  with  Vames  of  Bagular  Jvr-  placed  therein  by  the  clerk  and  a  com- 
ort.  —  The  names  of  additional  jurors  missioner  appointed  for  the  purpose, 
which  are  made  part  of  the  panel  by  while  it  expressly  repeals  certain  see- 
the act  which  empowers  the  judge  to  tions  of  the  Revised  Statutes  respecting 
have  them  drawn  as  regular  jurors  the  selection,  qualifications,  and  oath 
should  be  placed  in  the  jury  box  and  of  jurors,  does  not  touch  the  power  of 
mixed  with  the  names  of  the  regular  the  court,   whenever  at  the    time  of 

i'urors     already     therein.      State     v.  forming  a  jury  to  try  a  particular  case 

{rooks,  36  La.  Ann.  334.  the  panel  of  jurors  previously  sum- 

Szhaustloii  of  Ust  Without  Completion,  moned  according  to  law  is  found  for 

—  An  objection  that  ballots  containing  any  reason  to  have  been  exhausted,  to 

the  names  of   persons  summoned  as  call  in  talesmen  from  the  bystanders  to 

talesmen  were  not  placed  in  the  box,  supply  the  deficiency.     Lovejoy  v.  U. 

but  that  the  names  were  called  from  a  S.,  128  U.  S.  171. 

list  made  out  and  furnished  to  counsel  In  the  District  Court  of  the  United 
by  the  sheriff,  is  unavailable  where  it  States,  after  a  trial  jury  has  been  dis- 
appears that  the  entire  list  was  ex-  charged  a  new  venire  may  be  ordered, 
hausted  before  the  panel  was  com-  and  when  that  venire  has  been  ex- 
pleted.  State  v,  Dorsey,  40  La.  Ann.  hausted  talesmen  may  be  summoned; 
739.  and  this  procedure  is  not  affected  by 

In  TfsMSflhTiietti,  under  the  statute  in  the  jury  law  of  1879.     ^t*  Clair  v.  U. 

force  in  1830,  a  talesman  could  not  be  S.,  154  U.  S.  134. 

sworn  as  a  juror  unless  the  court  was  8.  Cochran  v.  State,  62  Ga.  731 ;  Rey- 

satisfied  that  his  name  was  in  the  jury  nolds  v.  State,  i  Ga.  222. 

box.    Com.  V.  Knapp,  10  Pick.  (Mass.)  In  a  Civil  Case  there  is  no  error  in 

477.  compelling  the  attorney  for  a  party  to 

8.  U.  S.  V.  Munford,  16  Fed.   Rep.  proceed  in  the  absence   of  his  client 

164;  U.  S.  V.  Rose,  6  Fed.  Rep.  136.  and    to    impanel    a   jury.     Culley   v. 

Section  804  of  the  Revised  Statutes  Walkeen,  80  Mich.  443. 

of    the    United    States    provides  that  Jnron  and  Accnsed  "  Face  to  Face."  — 

"  when,  from  challenges  or  otherwise,  Where,  during  the  examination  of  per- 

there  is  not  a  petit  jury  to  determine  sons  as  to  their  qualifications  as  jurors, 

any  civil  or  criminal  cause,  the  mar-  the  defendant  was  in  court,  brought 

shal  or  his  deputy  shall,  by  order  of  face    to    face    with    the    jurors,    and 

the  court  in  which  such  deifect  of  jurors  afforded  an  opportunity  to  participate 

happens,  return  jurymen  from  the  by-  in  the  examination,   the    proceedings 

slanders    sufficient    to     complete    the  were  held  regular.     Pointer  v.  U.  S., 

panel."  151  U.  S.  396,  distinguishing  Lewis  v. 

The  Aet  of  June  80, 1870,  which  pro-  U.  S.,  146  U.  S.  376,  infra, 

vides  that  unless  the  judge  orders  the  In  Lewis  v,  U.  S.,   146  U.  S.  370,  it 

names  of  jurors  to  be  drawn  from  the  appeared  that  at  the  time  of  the  trial 
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number  prescribed  by  statute,  is  sometimes  required ;  and  when 
this  requirement  exists  the  failure  to  accord  to  the  party  all  his 
rights  in  the  premises  may  constitute  reversible  error.  ^  There 
are  decisions  to  the  effect  that  for  the  purpose  of  making  a  chal- 
lenge to  the  array  when  the  panel  is  not  full  the  tales  may  be 
prayed  to  complete  the  number  and  objection  then  made.* 

Whoro  Panel  Depleted.  —  However,  this  right  to  the  presentation 
of  a  complete  panel  before  the  exercise  of  the  right  of  challenge 
does  not  necessarily  require  that  every  juror  on  the  panel  should 
be  tendered,  but  is  subject  to  exceptions,  as  where  veniremen 
summoned  have  died  or  failed  to  appear,  or  where  the  panel  has 
been  depleted  by  excuses,  rejections,  discharges,  or  other  like 
causes. •     Unless  the  presentation  of  the  whole  of  the  regular 

b«  one  created  by  the  act  of  the  court,  appearance  of  twelve  obtained  before 

and  would  be  in  violation  of  a  statu-  any  challenge  be  made.*' 

lory  requirement  to  cause  the  names  of  8.  State  v.  Hensley,  94  N.  Car.  1021. 

all  those  whom  the  court  may  hold  to  In  South  Carolina  it  is  unnecessary 

be  competent  jurors  to  be  placed  on  that  the  whole  panel  should  be  present 

the  lists  from  which  the  final  selection  at  the  commencement  of  the  trial,  so 

is  to  be  made.     Evans  v.  State,  80  Ala.  that  the  jury   may    be  made   up    by 

4.     See  also  Thuston  v.  State,  18  Tex.  choice  from  the  whole  number.  State 

App.  26.  V.  Jackson,   32  S.   Car.   27;    State  v. 

waiT«r  by  Failure  to  Olijaot.  —  Where  Stephens,   13    S.   Car.   285;     or    that 

the  regular  panel  becomes  exhausted  every  member  of  a  special  venire  shall 

without  objection  on  the  part  of  the  be  present  before  the  name  of  any  one 

defendant  that  it  was  not  a  full  panel,  of  the  jurors  included  in  such  venire 

an  objection  to  proceeding  with  a  spe-  may  be  drawn  and  presented  to  the  ac- . 

cial  venire    because    the    full   regular  cused.  State  v,  Kelley,  46  S.  Car.  55. 

panel  has  not  been  tendered  is  unavail-  InsiiffleieiLt  Paaal. —  Where,  of  a  spe- 

able.     Lambright  v.  State,  34  Fla.  564.  cial  venire  of  sixty  persons,  but  twenty- 

Ezoeisivo  Vumber. —  In  Bratt  v,  nine  were  summoned  and  the  remain- 
State,  (Tex.  Crim.  App.  1897)  41  S.  W.  der  were  returned  "  not  found  in  the 
Rep.  624,  where  the  accused  had  the  county,"  in  the  absence  of  any  objec- 
right  to  have  but  twenty-four  jurors  tion  to  the  venire,  the  manner  of  serv- 
presented  to  him,  and  was  furnished  ice,  or  to  the  return  of  the  sheriff,  there 
with  a  list  of  thirty  names,  three  of  was  held  to  be  no  error  in  requiring 
which  were  afterwards  taken  from  the  the  accused  to  announce,  no  showing 
list,  leaving  b  Jt  twenty-seven  names  being  made  that  injury  resulted  or  was 
to  choose  from,  there  was  held  to  be  no  likely  to  result  from  the  ruling  of  the 
ground  of  complaint.  Bratt  v.  State,  court.  Walker  v.  State,  6  Tex.  App. 
(Tex.  Crim.  App.  1897)  41  S.  W.  Rep.  576. 
624.  Where  it  is  provided  by  statute  that 

1.  Waiver  of  Peremptory  ChaUengev  by  a  jury  in  a  particular  court  shall  be 

the  state  will  not  cure  error  consisting  composed   of  six    men    and   shall   be 

of  presenting  to  the  accused  less  than  formed  by  drawing  the  names  of  twelve 

the   statutory    number  of    veniremen  jurors,  *' or  so  many  as  there  may  be," 

from   whom  he  is  entitled  to  select  a  etc.,  where  there  were  but  six  regular 

trial   jury.     State    v.    Waters,   i    Mo.  jurors   in  attendance    it  was  held  no 

App.  7.  error  to  require  the  defendant  to  pass 

9.  Cooley  v.  State.  38  Tex.  636.  upon   them  before  summoning  others 

In  Rex  V.  Edmonds,  4  B.  &  Aid.  471,  and  placing  their  names  in  the  box. 

6  E.  C.  L.  564,  it  is  said  :  "  No  chal-  Goforth  v.  State,  22  Tex.  App.  405. 

ienge  either  to  the  array  or  to  the  polls  I>epletioii   by  Ezeuing  Yeairenieii.  — 

can  be  taken  until  a  full  jury  shall  There  is  no  error  in  proceeding  with 

have  appeared  ;  and  if  twelve  of  those  the  selection    f  the  jury  after  excusing 

named  in  the  original  panel  do  not  ap-  rnembeis  of  the  panel  for  cause,  with- 

pear,  a  tales  must  be  prayed,  and  the  o"t  ^rst  filling  the  vacancies  caused  by 
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panel  is  positively  required  by  statute,  a  jury  may  be  impaneled 
from  those  in  actual  attendance  without  sending  for  or  waiting 
for  the  return  of  others  of  the  panel  who  are  engaged  in  the  con- 
sideration of  another  case.^ 

excusing  such  jurors.  Clough  v.  State,  Bight  to  Juror  Engagod  in  Uko  Cmo. — 

7  Neb.  320.  In  a  capital  case  the  defendant  is  not 

DeplotioaliyChaUengoo.  —  Where  there  entitled  to  a  juror  who  is  engaged  in 

is  no  residuum  from  which  to  supply  hearing  another  like  case  for  which  he 

the   place  of    regular    jurymen   chal-  had  been   specially  drawn.     Prater  v. 

lenged  for  cause,   the  court   may   re-  State,  107  Ala.  26,  citing  Cole  v.  State, 

quire  the  accused  to  pass  upon  those  in  105  Ala.  76. 

the    panel,  and  then  have  the  panel  Seftisodto  Follow  toggottion  of  Conrt. 

filled    by    having    qualified    persons.  — Jurors  were  deliberating  in  another 

West  V,  State,  7  Tex.  A  pp.  150;  Spei-  case   when   called,   and  the   court  di- 

den  V,  State,  3  Tex.  App.  156.  rected  the   sheriff  to  put  the  names  of 

Bqjootion  of  Komber  of  Comploted  Jury,  the  absent  jurymen  back  in  the  hat,  to 

—  Where,  after  completion  of  the  jury,  be  drawn,  to  which   the  defendant  ob- 

one  of  their  number  is  rejected   for  jected.     The  court  then  offered  to  take 

sufficient  cause,  the  accused  is  not  en-  any  course  to  complete  the  jury  which 

titled   to  a  full  panel  from  which  to  the  defendant  would  move  for,  where- 

supply  the  vacancy,   but  only  to  the  upon  the  defendant's  counsel  declined 

number  allowed  if  the  juror  had  not  to  make  any  motion,  and  stated  that  he 

been  selected.     Lewis  v.  State,  3  Head,  would    reserve   an  exception    to    any 

(Tenn.)  127.  course  the  court  might  take  thereafter. 

VnanthoriiodDopartnro  of  Juror.  —  The  On  the  return  of  the  absent  jurors,  the 

court  may  proceed  to  select  a  jury  in  defendant  moved  that  their  names  be 

the  absence  of  a  juror  who  had  been  placed  in  the  hat,  which  motion  was 

summoned  and  was  drawn  from  the  refused,   and    the   court  directed   the 

jury  box  in  due  order,  but  who  has  sheriff  to  place  therein,  to  be  drawn, 

departed    without   leave.      U.    S.    v,  the  names  of  two  of  them.     It   was 

Byrne,  19  Blatchf.  (U   S.)  259.  held  that  the  defendant    had   waived 

Beparato  Trials — Diichargoof  Part  of  his  ri^ht  to  except  to  the  action  of  the 

Pu^.  —  Where  two  persons  have  been  court  m  that. regard.     Shelton  v.  State, 

jointly    proceeded   against  by  indict-  73  Ala.  5. 

ment  and  separate  trials  are  demanded  Bpeoial     Statnto  —  Toxao.  —  Under    a 

and  had.  if  the  jury  in  the  first  case  statute  providing  that  when  less  than 

has  been  discharged  it  is  not  necessary  twelve  names  remain  in  the  box  the 

that  their  names  shall  t>e  returned  to  court  shall  direct  the  summoning  of 

the  box  before  drawing  a  jury  for  the  talesmen,  there  is  an  implication  that 

second    trial.       People    v.    Craig,    48  if  twelve  remain,  talesmen  shall  not  be 

Mich.  502.  summoned  until  the  number  is  reduced 

1.  Alabama,  —  Shelton  v.  State,  73  by  challenge,  and  so  long  as  it  is  pos- 
Ala.  5;  Kimbrough  v.  State,  62  Ala.  sible  to  complete  the  panel  without 
248;  Redd  V,  State,  69  Ala.  256;  Good-  talesmen  that  should  be  done;  hence, 
win  V.  State,  xo6  Ala.  670;  Dorsey  v.  when  it  appeared  that  a  number  of 
State,  107  Ala.  157,  distinguishing  jurors  selected  for  the  work  were  en- 
Evans  V,  State,  80  Ala.  4,  decided  gaged  in  another  case,  there  was  held 
under  a  special  jury  law,  which  is  also  to  be  no  error  in  directing  the  names  of 
distinguished  in  Chamblee  v.  State,  78  the  remaining  jurors  to  be  drawn,  and 
Ala.  466,  and  in  Cole  v.  State,  105  Ala.  after  twelve  had  been  drawn  in  requir- 
76.  ing  the  parties  to  exercise  their  right  of 

District    of    Columbia,  —  U.     S.    v,  peremptory  challenge,  and  in  overrul- 

Bowen,  3  MacArthur  (D.  C.)  64.  ing  a  request  to  place  the  names  of  the 

Michigan,  —  People     v,     Craig,     48  entire  panel  for  the  week  in  the  box 

Mich.  502.  and  have  their  names  drawn  therefrom. 

Stmth  Carolina.  —  State  v,  Campbell,  Gulf,  etc.,  R.  Co.  v,  Greenlee,  70  Tex. 

35  S.  Car.  28;   State  v,  Jackson,  32  S.  553. 

Car.  27.  Betnm   of  Bpoeial    Voniromen   Bofsro 

Texas,  —  Gulf,  etc.,   R.  Co.   v.  Du-  Complotion  of  Jury.  —  There  is  no  error 

vail,  12  Tex.  Civ.  App.  348;  Thurmond  in  the  refusal  to  postpone  a  case  after 

V,  State,  37  Tex.  Crim.  Rep.  422.  exhaustion    of   the   special   venire,   to 
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informaUtioi.  —  If  a  sufficient  number  is  presented,^  informalities 

in  the  mode  of  presentation  will  usually  be  deemed  immaterial.* 

Entire  Panel  at  One  Preeeatotion.  —  It  is  sometimes  necessary  that 

the  whole  of  the  original  panel  should  be  tendered  before  tales- 
men or  additional  jurors  are  presented,'  and  in  some  jurisdictions 
a  full  panel  of  twelve  must  be  presented  for  acceptance  or  rejec- 

await    the    return  of    veniremen    de-  v.  Com.,  8i  Va.  no;  Honesty  v.  Com., 

liberating  in  another  case,  that  they  8i  Va.  283. 

ma^  be  passed  on  in  the  order  in  which  8.  Preeentation    of    Whole    Panel    at 

their  names  appeared  in  the  list,  if  the  Diibrent  Timee.  —  Although  a  defend- 

absent  jurors  return  and  are  called  and  ant  is  entitled  to  have  the  whole  of  a 

passed  on  before  an  order  is  made  for  special  venire  put  into  the  box  at  once 

talesmen.     Hudson  v.  State,  28  Tex.  instead  of  placing  part  of  the  names 

App.  323  [distinguishing  Bates  v.  State,  therein,  yet  if  he  makes  no  objection  to 

19  Tex.  123;  Thuston  v.  State,  18  Tex  the  course  of  procedure,  and  after  the 

App.  26].  names  placed  in  the  box  are  exhausted 

Venireman  Challenged  After  Befoeal  to  the  remainder  of  the  special  venire  is 

Bring  Them  In.  —  There  is  no  error  in  also  placed  therein,  thus,  in  fact,  hav- 

the  refusal  to  have  two  special  venire-  ingall  the  jurors  tendered  to  him,  there 

men,  engaged  in  another  case,  called  is  no  ground  of  complaint.    State  v, 

in,  or  to  postpone  the  cause  until  the  Nash,  8  Ired.  L.  (N.  Car.)  35. 

end  of  such  other  case,   where  it  ap-  Where,  in  a  criminal  case,  a  part  of 

pears   that  before  completion  of    the  the  panel  only  was  at  first  drawn  from, 

jury  the  two  absentees  were  placed  in  under   a  misapprehension   as  to    the 

the  panel  and  were  challenged,  one  by  number  of  challenges  to  which  the  de- 

each  side.     Stephens  v.  State,  31  Tex.  fendant  was  entitled,  but  pending  the 

Crim.  Rep.  365.  selection  of  the  jury  the  whole  list  was 

Betnm  of  Abeentee  —  Failure  to  Restore  used,  there  was  held  to  be  no  error  of 

Vames.  —  In    People  v.  Edwards,   loi  which  complaint  could  be  made.    Hard- 

Cal.    543,    before   the    jury    was    im-  wick  v.  State,  6  Lea  (Tenn.)  103. 

paneled,  the  names  of  the  jurors  en-  Under  Uie  Tezae  Bevieed  Statatee,  art. 

gaged  in  another  case  were  withdrawn  3091-3094,  the  parties  may  be  required 

from  the  box,  but  during  the  filling  of  to    exercise  their  right  of    challenge 

the  iury  the  absentees  returned.     Their  when  twelve  names  have  been  drawn 

names  were  not  restored  to  the  box  un-  and  entered   upon   slips,  and  are  not 

til  after  ten  jurors  had  been  withdrawn  entitled  to  wait  until  .the  entire  panel 

therefrom,  accepted,  and  sworn,  when  for  the  week  has  been  placed  in  the 

the  defendant's  counsel  called  the  at-  box,  and  their   names  drawn   by  the 

tention  of  the  court  to  the  condition  of  clerk,  nor  until  a  sufficient  number  of 

things,   and   moi-ed   to  discharge   the  talesmen  are  summoned  to  complete 

jury,   which  motion  was  denied,  and  the  list.     Gulf,  etc.,  R.  Co.  v.  Greenlee, 

the  defendant,   having  exhausted   his  70  Tex.  553. 

peremptory  challenges,  was  compelled  8.  In  forming  a  jury  the  names  of 

to  accept  the  twelve  jurors  against  his  those  constituting   the  original  panel 

will.     It  was  held  that  the  error  was  of  should  be  placed  in  the  box  and  drawn 

such  a  nature  as  required  a  reversal.  before  those  of  the  special  veniremen 

1.  Sofficienoyas  to  Vomber. —  In  Clu-  or  talesmen.     Stale  v.  Benton,  2  Dev. 

verius  v.  Com.,  81  Va.  787,  it  was  held  &  B.  L.  (N.  Car.)  196. 

that  the  court  properly  proceeded  in  Tendering     Talee      with     Inoomplete 

securing  sixteen  men  free  from  exce(>-  Venire. —  In  the  trial  of  a  capital  case 

tion,   qualified  by   law,    to   take   their  the  original   venire  ought  to  be  first 

places  upon  the  panel,  and  submitting  drawn    and    tendered;    but    if.    there 

a  list  of  the  sixteen  to  the  defendant,  being  but  eleven  of  the  original  panel, 

and  that  the  contention  of  the  defend-  the  judge  should  direct  tales  jurors  to 

ant  that  twenty-four  persons  free  from  be  drawn  with  them,  the  prisoner  has 

exception    should   be  obtained,    from  no  right  to  a  venire  ^ir  i«tw  on  this  ac- 

whom  sixteen  should  be  selected,  and  count,  if  he  has  had  an  opportunitv  of 

the  list  of  sixteen  thus  obtained  sub-  accepting  or  rejecting  all  of  the  original 

mitted    to   him,    was    untenable.     See  venire.     State  v.  Lytle,  5  Ired.  L.  (N. 

also  Hall  z/.Com.  80  Va.  555;  Richards  Car.)  58. 
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tion,  and  that  number,  corresponding  to  the  number  of  the  jury 

as  completed,  kept  up,  so  that  after  rejection  of  any  of  them 
there  shall  be  the  number  of  twelve  to  pass  on  until  a  jury  is 
obtained ;  *  or  the  number  to  be  presented  at  one  time  may  be 
prescribed  by  statute.' 

PnMAting  Jvnri  Singly.  —  On  the  other  hand,  the  practice  in  some 

jurisdictions  requires  that  each  juror  shall  be  called,  passed  on, 
and  disposed  of  singly  before  another  juror  is  presented.* 

In  Bates  v.  Skate,  19  Tex.  122,  it  was  the  box,  and  so  on  until  completion  of 

held  error  on  the  part  of  the  court  in  the  the  jury.    Shelby  v.  Com.,  91  Ky.  563; 

trial  of  a  capital  case  to  deprive  the  ac-  Munday  v.  Com.,  81   Ky.  233;  Edring- 

cused  of  the  right  to  select  from  the  ton  v.  dom.,  (Ky.   Ms.  Nov.  24,  1885); 

whole  of  the  venire,  a* copy  of  which  Jenkins  v.  Com.,  (Ky.  1887)  4  S.  W. 

had  been  served,  by  discharging  twelve  Rep.  816;  Wilson  v.  Com.,  (Ky.  1887)  4 

of  the  original  venire,  who  were  en-  S.  W.  Rep.  818. 

gaged  in  the  consideration  of  another  Wiioonsiii.  —  In   Lamb  v.   State,    36 

case,  and  issuing  a  special  venire  to  Wis.  424,  the  proper  practice  was  stated 

complete  the  jury,  which  had  been  par-  to  be  for  the  clerk  to  call  jurors  until 

tially  procured  from  the  other  portion  twelve  were  in  the  box;  the  parties,  if 

of  the  regular  panel.  so  choosing,  having  the  right  to  ques- 

Eesort  to  Yenire Previously  DeeUuredEz-  tion  the  jurors  so  called,  and  challenge 

hftnstad. —  It  is  error  for  the  court,  after  for  principal  cause  or  for  favor;  that  if 

going  into  the  selection  of  jurors  from  such  challenges  are  allowed,  the  clerk 

a  second    special   venire,   to  put  that  should  at  once  call  another  juror  in 

venire  down  and  go  back  and  call  up  a  place  of  the  one   challenged,  so  that 

juror  drawn  on  a  former  special  venire  twelve    unchallenged     jurors    should 

that  has  been  declared  to  be  exhausted  always  be  in  the  box,  to  the  end  that 

at  the  time  the  second  special  venire  no  challenge  should  be  made  without 

was  ordered  to  be  drawn.     Collins  v,  the  full  number  subject  to  challenge 

State,  31  Fla.  574.  being  in  the  box,  and  no  juror  sworn 

1.  Under  the  Sevised  Laws  of  Dlinoii  until  the  right  of  challenge  was  ex- 

(1874,  pp.  634,  635),  which  provide  that  hausted  or  the  jury  accepted.     In  this 

the  court  shall,  upon   the   request  of  case  it  appeared   that  by  the  express 

either  party  or  of  its  own  motion,  order  ruling  of  the  court,  excepted  to  by  the 

the  full  number  of  twelve  jurors  into  defendant,  twelve  of  the  number  were 

the  jury  box  before  either  party  shall  not  called  before  any  was  sworn;  that 

be   required    to  examine  any  of  the  the  jurors  were  called  and  questioned 

jurors  as  to  their  qualifications,  it  is  not  singly,  and  singly  submitted  for  per- 

alone    sufficient    that  there    shall    be  emptory  challenge  before  another  was 

twelve  jurors  called  into  the  jury  box  called,  and  when  not  so  called,  were 

in  the  first  instance,  but  neither  party  sworn  in  the  case  until  the  completion 

shall  be  required  to  examine  unless  the  of  the  jury;    and   this  was  held  such 

twelve  are  in  the  jury  box;  and  if  one  error  as  required  a  reversal  and  an 

party  on  examination  of  the  jurors  re-  award  of  a  venire  de  novo. 

duced  the  number  of  the  jurors  in  the  8.  Panols  of  Four.  —  Under  a  statute 

box  by  challenge  to  less  than  twelve,  requiring  the  jury  to  be  passed  on  in 

the  other  party  is  entitled  to  have  the  panels  of  four,  each  panel  must  be  ac- 

whole  number  of  twelve  in  the  box  be-  cepted  by  both  parties  before  calling 

fore  he  proceeds  with  his  examination,  another.    Stirling  Bridge  Co.  v.  Pearl, 

Sterling  Bridge  Co.   v.  Pearl.  80  III.  80  111.  251. 

251.  8.  Wilkerson   v.   State,   74  Ga.  398; 

In  Kentiieky.  after  the  examination  of  Williams  v.  State,  60  Ga.  367;  Mitchell 

the  proposed  jurors  as  to  their  compe-  v.  State,  43  Tex.  513;  Horbachv.  State, 

tency.  and  twelve  are  seated  in  the  box,  43  Tex.  242;  Ray  v.  State,  4  Tex.  App. 

the  commonwealth  must  accept  or  chal-  450;  Hardin  v.  State,  4  Tex.  App.  355; 

lenge,  and  if  it  declines  to  challenge  Taylor   v.    State,   3    Tex.    App.    169; 

the  jurors  are  passed  to  the  defense.  Garza  v.  State,  3  Tex.  App.  286.     See 

When  the  number  is  lessened  by  chal-  Wasson  v.  State,  3  Tex.  App.  474. 

lenge,  twelve  must  again  be  seated  in  flhrearlng  Twelve  at  Onoa.  —  The  court, 
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Discretion  of  Conrt.  —  While,  again,  the  number  presented  at  one 

time  may  be  wholly  immateriaJ,  and  a  matter  entirely  within  the 
discretion  of  the  court.* 

Calling  Vames  in  Order.  —  Again,  in  certain  prescribed  cases,  and 

where  the  jury  is  formed  from  a  special  venire,  the  names  are 
required  to  be  called  in  the  order  in  which  they  appear  on  the 
venire  or  list.* 

6.  Challenges  to -the  Array  —  a.  Generally.  — The  ordinary 
mode  of  questioning  the  regularity  or  proper  organization  of  the 
panel  is  by  challenge  to  the  array,'  which  is  permitted  in  most  of 

to  save  time,  may  qualify  twelve  jurors  The  name  of  the  first  man  on  the  list 
at  once,  by  administering  to  them,  be-  should  be  called;  he  should  be  exam- 
fore  putting  questions  on  the  voir  dire^  ined  alone  touching  his  qualifications 
the  simple  oath  that  they  will  true  an-  to  serve  on  the  jury,  and  if  pronounced 
swers  make  to  such  questions  as  may  a  competent  juror  should  be  accepted 
be  put  by  the  court  or  its  authority,  or  rejected  before  another  name  is 
touching  their  competency,  and  may  called,  and  so  on  until  the  jury  is  corn- 
put  each  juror  upon  the  prisoner  sep-  pleted  or  the  venire  exhausted, 
arately.  Roberts  v.  State,  65  Ga.  Passing  Person  Hot  Summoned.  — 
430.  Where,  by  statute,  in  selecting  a  jury 

In  the  absence  of  any  statutory  pro-  the  names  of  the  venire  were  required 

vision  respecting  the  mode  of  impanel-  to  be  called  in  the  order  in  which  they 

ing  a  jury,  there  was  held  to  be  no  appeared  on  the  list  furnished  to  the 

error  in  placing  twelve  men  in  the  box,  defendant,   and  on    the  formation   of 

swearing  them  to  answer  questions  as  the  jury,  when  the  eighth  name  on  the 

to  their  competency,  and  as  each  of  the  copy  served  was  reached,  the  sheriff 

twelve  was  called,  requiring  the  parties  informed  the  court  that  such  person 

10  accept  or  challenge  him  for  cause  or  was  not  summoned,  it  was  error  on  the 

peremptorily  before  another  was  called,  part  of  the  court,  over  the  objection  of 

Smith  V.  Brown,  8  Kan.  608.  the  defendant,  who  waived  nothing,  to 

In  Hississippi  it  is  said  that  in  capital  complete  the  panel  from  those  whose 

cases  the  list  of  the  special  venire  being  names  appeared  subsequently  on  the 

in  the  hands  of  the  prisoner  obviates  all  list,  but  the  selection  of  the  jury  should 

objection  to  the  uniform  practice  which  either  have  been  suspended  until  the 

prevails  in  the  state  of  calling  one  juror  juror  in  question  was  brought  in,  or  a 

at  a   time.      Thompson  v.    State,    58  new  venire  should  have  issued  and  the 

Miss.  62.  formation  of  the  jury  proceeded  with 

Separate  Presentation  After  Aoeeptanoe.  anew.     Osborne  v.  State,  23  Tex.  App. 

—  It  is  not  error  for  the  court  to  refuse  431. 

to  cause  the  jurors  to  be  again  tendered  8.  Alabama.  —  Hornsby  v.  State,  94 

to   the   prisoner  separately,  if  he  has  Ala.  55. 

once    accepted    them.       O'Connor    v.  Illinois.  —  Mueller  v.  Rebhan,  94  III. 

Slate,  9  Fla.  215.  147;  Borrelli  v.  People,  164  111.  549. 

1.  Walker    v.    Collier,   37    111.    362;  Louisiana. — State  z^.   Da  Rocha,  20, 
Johns  V.  State,  55  Md.  350.  La.  Ann.  356;  State  v.  Morgan,  20  La. 

It   is  within  the    discretion  of    the  Ann.  442. 

court  as  to  how  many  may  be  placed  Nebraska.  —  Brown  v.  State,  9  Neb. 

in  the  box  for  examination.     State  v.  157. 

Munch,  57  Mo.  App.  207.  North  Carolina.  — State  v.  Douglass, 

2.  Robles  V.  State,  5  Tex.  App.  346.  63  N.  Car.  500;  State  v.  Underwood,  6 
In  Wasson  v.  State,  3  Tex.  App.  474,  Ired.  L.  (N.  Car.)  96. 

there  was  held  to  be  no  error  in  calling  Pennsylvania.  —  McDermott  v.  Hoff- 

up  any  number  of  the  special  venire  man,  70  Pa.  St.  31. 

and  swearing  them  together  to  answer  Texas.  —  Ray  v.  State,  4  Tex.  App. 

questions  touching  their  qaalifications;  450. 

but  the  jurors  upon  the  trial  of  a  capi-  Definition.  —  A  challenge  to  the  array 

tal    felony,    when    examined    by    the  is  an  exception  to  the  whole  panel  in 

court,  should  be  examined  separately,  which  the  jury  are  arrayed  and  set  iq 
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the  states  of  the  Union,*  but  other  modes  may  be  available  by 

f  jrce  of  statutes,  or  otherwise,  as  by  motion  to  set  the  panel 
aside  •  or  by  plea  in  abatement.' 

b.  Grounds  —  (i)  At  Common  Law,  —  At  common  law  a  chal- 
lenge to  the  array  of  jurors  was  an  objection  to  all  the  jurors 
returned  by  the  sheriff,  collectively,  and  was  founded  on  some 
partiality  or  default  in  the  sheriff,  or  his  under  officer,  or  the 
clerk  who  arrayed  the  panel.* 

order  by  the  sherifif  in  his  return.    3  LeglBl&tivo  Power  to  Abrogate  Bight. — 

Black.  Com.  359.  In  Hare  v.  State,  4  How.  (Miss.)  187,  it 

A  challenge  to  the  array  is  an  irreg-  was  held  that  an  act  of  the  legislature 
ular  form  of  pleading  by  which  excep-  abrogating  the  right  t  o  challenge  the 
lion  is  made  to  all  the  jurors  upon  the  array,  except  in  capital  cases,  for  par- 
venire  for  some  original  defect  in  ms^-  tiality  or  corruption  in  the  summoning 
ing  the  return  thereto.  i  Chitty's  officer  on  special  venire,  and  providing 
Crim.  Law,  537.  that  no  regular  venire  shall  be  quashed 

Array    Defined.  —  The    array   is  the  for  any  cause,  was  not  an  impairment 

whole  body  of  persons  summoned  to  of  the  right  of  trial  by  jury, 

attend  a  court  as  they  are  arrayed  or  9.  Anderson   v.    State,    5    Ark.   445; 

arranged  on    the  panel.     Com.    Dig.,  Hurley  v.  State,  29  Ark.  17. 

Challenge,  B.  Kotlon  to   Qiiaeh  Tales.  —  Objections 

Ihity  to  Object  to  Bieqiialified  Officer. —  to  the  mode  of  summoning  must  be 

A   party  who  knows  of  objection  to  a  taken  by  motion  to  quash  the  tales  — 

summoning  officer  at  the  time  the  lat-  if  the   objection   is  only  to  the  tales, 

ter  receives  the  process  should  then  ob-  Stone  v.   People,   3  111.  326;  Gropp  v. 

ject   to  him,    and  not  wait  until  the  People,  67  111.  160. 

return  and  make  his  challenge  to  the  8.  Brown  v.  State,  9  Neb.  157. 

array.    Perry  v.  State,  (Tex.  Crim.  App.  In  Cooley  v.  State,   38  Tex.  636,  it 

1896)  34  S.  W.  Rep.  618.  was  said  that  it  is  competent  under  the 

Challenging  for  Canse.  —  A  challenge  practice  of  some  of  the  states  to  plead 

to  the  array  cannot  be  considered  un-  in  abatement  the  want  of  qualification 

der  a  challenge  for  cause.     People  v,  on  the  part  of  individual  jurors,  or  even 

Wallace,  loi  Cal.  281.  a  plea  in  abatement    may   be   urged 

1.  See  Vanhook  z'.  State,  12  Tex.  252;  against  the  array,  but  it  was  there  said 

Cooley  V.  State,  38  Tex.  636.  that  this  is  not  the  practice  in  Texas. 

Civil    Cases.  —  In  Settle  v.   Batie,    i  4.  Connecticut.  —  State  v.  Bradley,  48 

Iowa  141,  it  was  questioned  whether  a  Conn.  535. 

challenge  to   the  array  would  lie  in  a  Louisiana.  —  State  v.  Kane,  32  La. 

civil    case  unless   the  right  was  con-  Ann.  999. 

ferred  by  statute.  Maine.  — State  v.  Knight,  43  Me.  11. 

Statatory  Prohibition  of  Challenge.  —  Massachusetts.  —  Com.  v.  Walsh,  124 

By  the  TVoroj  Code  Crim.  Pro.,  art.  662,  Mass.  32. 

where  a  jury  has  been  selected  by  com-  Mississippi.  — Woodsides  v.  State,  2 

missioners,  no  challenge  to  the  array  How.  (Miss.)  665. 

is  allowed.     McCamant  v.  State,  (Tex.  Missouri.  — State  v.  Powers,  136  Mo. 

Crim.  App.  1896)  34  S.  W.  Rep.  610;  194. 

Arnold  2^.  State,  (Tex.  Crim.  App,  1897)  New    York. —  People    v.  M'Kay,  18 

40  S.  W.  Rep.  734.  Johns.  (N.  Y.)  212;  Gardner  v.  Turner, 

Constitutionality  of  Statute.  — A  statu-  9  Johns.  (N.  Y.)  260;  Morgan  v.  Dyer, 

tory  prohibition  of  any  challenge  to  the  9  Johns.  (N.  Y.)  255;  Pringle  v.  Huse, 

array  of  jurors  selected  by  commission-  i  Cow.  (N.  Y.)  432. 

ers  is  not  in  contravention  of  the  Con-  Pennsylvania.  —  Munshower  v.  Pat- 

stitution  of  the  United  States  because  ton,  10  S.  &  R.  (Pa.)  334. 

precluding  a  person  from  challenging  Wisconsin.  —  Conkey     v.     Northern 

an    array   from    which   it    is    alleged  Bank,  6  Wis.  447. 

negroes  have  been  excluded,  the  state  United    States.  —  Clinton    v,    Engle- 

laws  ignoring  all  considerations  of  race  brecht,  13  Wall.  (U.  S.)  434. 

or  color  in  the  selection  of  jurymen.  England.  —  Rex  z/.  Sheppard,  i  Leach 

Cavitt  V,  State,  15  Tex.  App.  190.  C.  C.  loi;  Rex  z^.  Johnson,  2Stra.  looo, 
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(2)  Departure  from  Modes  of  Selection^  Drawing,  etc.  —  In  mod« 
ern  practice  the  grounds  which  will  support  a  challenge  to  the 
array  or  an  objection  of  a  similar  character  usually  embrace  those 
recognized  at  the  common  law  and  those  specially  designated  by 

statute,  and  it  may  be  stated  generally  that  objections  to  the 

array  will  be  sustained  for  any  material  departure  from  the  pre- 
scribed mode  of  selecting,  listing,  or  drawing  jurors.* 

See  also  3  Black.  Com.  358,  359;  Co.  271.    Sec  also  Atchison,  etc.,  R.  Co.  ». 

Litt.  156,  158;  X  Archb.  Pr.  204.  Davis,  34  Kan.   199;  State  v.  Jenkins, 

Selaotiiig  Instead  of  Drawing.  —  Cbal-  32  Kan.  477. 
lenge  to  the  array  will  lie  for  default  or  BeleoUon  by  Disqualified  Judge.  —  Ob- 
misconduct  on  the  part  of  the  clerk  in  jection  to  a  jury  selected  by  a  judge 
selecting  instead  of  drawing  trial  disqualified  to  sit  in  the  cause  must  be 
jurors.  Pringle  v,  Huse,  i  Cow.  (N.  taken  by  a  challenge  to  the  panel,  that 
Y.)432.  the  defect,  if  any,  may  be  remedied  by 

1.  Freel  V.  State,  21  Ark.  212;  Buford  a  special   venire,   and  comes  too  late 

V.   McGetchie,   60  Iowa  298;    Gott  v.  after  verdict.     People  v.  Ah  Lee  Doon, 

Brigham,  45   Mich.   424;    Gardner  v,  97  Cal.  171. 

Turner,   9  Johns.  (N.   Y.)  260;    State  Kajorityof  Panel  Qoalified.— In  Niles 

V  Speaks,  94  N.  Car.  865 ;  Turner  v.  U.  v.  Steere,   102  Mich.  328,  it  was  held 

S.,  66  Fed.  Rep.  280.     And  see  Friery  that  a  challenge  to  the  array  upon  the 

V.  People,  54  Barb.  (N,  Y.)  319.     See  ground  that  the  list  was  selected  from 

also  infra^    IX.    13.    Mandatory    and  the  assessment  roll  of  the  year  previ- 

Directory  Statutes,  ous  instead  of  that  of  the  current  year 

Venire  for  InsnAoient  Vnmber.  —  The  was  properly  overruled,  when   it  ap- 

issuance  of  a  venire  for  fifteen  jurors,  peared  that  a  majority  of  the  persons 

instead  of  twenty-four  as  required  by  selected  were  admittedly  qualified, 

statute,    is  a   '*  material    departure"  Power    to  Draw  After  Miitrial.  —  In 

from  the  requirements  of  the  statute  Woolfolk  v.  State,  85  Ga.  69,  at  a  term 

which  will  require  the  quashal  of  the  ordered  for  the  purpose  of  trying  the 

venire.     Baker  z/.  The  Steamboat  Mil-  defendant,a  jury  was  partially  selected, 

waukee,  14  Iowa  214.  and   the    remaining  jurors  were  dis- 

HaUng  Up  list.  —  A  defect  or  viola-  charged  for  the  term.  Thereafter  there 
tion  of  a  statute  in  the  manner  in  which  was  a  mistrial,  and  talesmen  in  attend- 
the  jury  list  is  made  up  must  be  taken  ance  were  ordered  by  the  court  to  re- 
ad vantage  of  by  challenge  to  the  array,  turn,  and  the  sheriff  was  directed  to 
and  not  to  the  person  of  the  juror.  Mc-  summon  the  names  of  persons  there- 
Closkey  v.  People,  5  Park.  Cr.  Rep.  upon  drawn  from  the  box;  and  from 
(N.  Y.  Supreme  Ct.)  308.  those  in  attendance  thereafter,  two  reg- 

The  Act  of  1799  directing  jury  lists  ular  panels  of  jurors  were  impaneled, 

to  be  made  from  the  tax  returns  once  and  the  array  put  upon  the  prisoner, 

in  every  three  years  is  purely  directory  It  was  held  that  there  was  no  impro- 

to  public  officers  in  the  discharge  of  priety  in  overruling  a  challenge  to  the 

their  duty;  and  if  they  fail  to  discharge  array  made  on  the  ground   that   the 

it,  and  the  jury  is  drawn  from  the  old  judge  had  no  power  to  draw  the  jurors 

list,  it  does  not  vitiate  the  array,  nor  is  at  the  time  he  did,  and  that  the  defend- 

it  cause  of  challenge  to  the  polls.     State  ant,  when  again  placed  on  trial,  was 

V.  Massey,  2  Hill  L.  (S.  Car.)  379.  entitled  to  have  first  put  upon  him  the 

Bight  to  Select  from  Invalid  list.  —  A  jurors  drawn  before  the  organization 

litigant  cannot  insist  on  drawing  from  of  the  court,  at  the  beginning  of  the 

a  jury  list  known  to  be  invalid,  merely  term,  who  had  been  impaneled  at  that 

because  some  party  to  an  action  has  time. 

not    raised   the  question.      Smaltz  v.  Officer  Acting  under  Color  of  Title.  —  A 

Boyce,  (Mich.  1896)  69  N.  W.  Rep.  21.  challenge  to  the  array  will  not  be  sus- 

See  Robinson  v.  Mulder,  81  Mich.  75.  tained    where     the     panel    has    been 

Unless  There  Is  a  Palpable  Disregard  of  selected  by  a  jury  commissioner  acting 

the  Statute  relative  to  the  selection  and  under  color  of  appointment.     Thomp- 

list  of  jurors,  the  array   will   not  be  son  v.  People,  6  Hun  (N.  Y.)  135. 

quashed.    State  v.  Wbisaer,  35  Kan.  Selections  by  Wrong  Officer.  —  A  chal- 
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(3)  Bias,  Partiality,  etc.^  of  Summoning  Officer,  —  A  challenge 
to  the  array  or  panel  will  also  lie  for  the  bias,  partiality,  or  irreg- 
ular action  of  the  summoning  officer;*  but  where  some  of  the 
persons  named  in  the  venire  cannot  be  found  the  failure  to  sum- 
mon all  of  them  will  not  constitute  a  good  ground  of  objection.* 

lenj^e  to  the  array  will  lie  when  the  moning  officer  acted  corruptly,  and  wiU 

panel  was    not  selected  by  the  jury  fully  summoned  persons  upon  the  jury 

commissioners.    Anderson  v.  State,  34  known  to  be  prejudiced  against  the  de- 

Tex.  Crim.  Rep.  96.  fendant,  and  with  a  view  to  cause  him 

Failure  to  Show  Ix^tiry.  —  A  challenge  to  be  convicted.    Harris  v.  State,  6  Tex. 

to  the  array,  merely  alleging  the  failure  App.  07;  Swofford  v.  State,  3  Tex.  App. 

of  the  assessor  to  revise  the  jury  list  88;    Williams    v.    State,  44  Tex.   34; 

and  furnish  a  new  list  to  the  clerk  of  Bowman  t..  State,  41  Tex.  417. 

the  court  as  designated  by  statute,  is  not  The  IntontiouLl  Omiaiion  of  a  Sheriff  to 

a    ground  for  reversal  without  some  summon  a  juror,  duly  drawn,  is  a  good 

showing  to  the  trial  court  that  the  chaU  cause  of  challenge  to  the  array,  under 

lenger  in  some  material  way  suffered  the  Idaho  Criminal  Practice  Act,  §  322. 

injury.    Territory  v.  McFarlane,  7  N.  People  v,  Armstrong,  2  Idaho  275. 

Mex.  421.  Stunmoning  Kembm  of  Quashed  Panel. 

1.  Employment  of  Attorney  for  Party. —  — That  the  sherif!   summoned  jurors 

That  a  constable  who  served  a  venire  who  had   been   drawn  on  a  panel  to 

employed  an  attorney  at  the  request  of  which  a  challenge   to   the  array  had 

the  defendant  to  appear  for  her  on  the  been  sustained  will  not  invalidate  the 

trial  will  not  support  a  challenge  to  new    panel.     Arnold    v.    State,    (Tex. 

the  array.    Miles  v,  Pulver,  3  Den.  (N.  Crim.   App.  1897)  40  S.  W.  Rep.  734, 

Y.)  84.  citing  Anderson  v.  State,  34  Tex.  Crim. 

Belationship  to  Party.  —  A  challenge  Rep.  96. 

to  the  array  for  relationshi  p  of  the  sum-  Failure  to  Summon  from  Body  of  Connty. 

moning  officer  to  one  of  the  parties  — That  jurors  in  a  case  arising  under 

should   be    sustained.     Vanauken    v,  the  laws  of  the  United  States  were  not 

Beemer,  4  N.  J.  L.  416.  summoned  from  the  county  in  which 

Coonsel  for  Party.  —  It  is  a  cause  of  the  offense    is   alleged   to  have  been 

challenge  to  the  array  that  the  sum-  committed   is  not  a  good  ground  of 

moning  officer  was  counsel  for  one  of  challenge  to  the  array,  but  the  fact  that 

the   parties.    Watkins  v.   Weaver,  10  they  were  not  taken  from  the  body  of 

Johns.  (N.  Y.)  107.  the  district  is.     Beery  v.  U.  S.,  2  Colo. 

Pleading   for  PlEurty.  — The  fact  that  186. 

the  constable  who  served  a  venire  ap-  Oljootlon  to  Kode  of  Summoning  Talee- 

peared  for  the  defendant  on  the  return  men.  —  The  accused  cannot  object   to 

of  the  summons,  and  pleaded,  is  not  a  the  manner  of   summoning  talesmen 

ground  of  challenge  to  the  array,  where  without  showing  improper  conductor 

it  does  not  appear  that  he  performed  partiality  on  the  part  ox  the  sheriff  or 

any    further   act    for    the    defendant,  resultant    injury    to    him.      State    v. 

Miles  V.  Pulver,  3  Den.  (N.  Y.)  84.  Kane,  32  La.  Ann.  oog. 

Party  to  Cause.  —  It  is  a  good  ground  Extent  of  Bias.  —  Under  the  Criminal 

of  challenge  to  the  array  that  the  sheriff  Practice  Act  of  California^  §  237,  a  chal- 

was  a  party  to  the  cause  in  which  he  lenge  to  the  array  would  lie  on  account 

executed  the  venire.     Woods  ?/.  Rowan,  of  any  bias  of  the  summoning  officer 

5  Johns.  (N.  Y.)  133;  Cowglll  v.  Wood-  which  would  be  good  ground  of  chal- 

en,  2  Blackf.  (Ind.)  332.  lenge  to  a  juror.     People  ?/.  Coyodo,  40 

Under  the  Kissiflsii^  Act  of  1836  no  Cal.  586. 

challenge  to  the  array  nor  motion  to  2.  Inability  to  Find  Venireman.  —  The 

quash  the  venire  could   be  sustained  fact  that  a   juror  whose    name    was 

for  any  cause  except  in  capital  cases,  drawn  cannot  be  found  is  not  a  ground 

and  then  only  for  partiality  or  corrup-  for  quashing  the  venire.     Ezell  v.  State, 

tion  of  the  summoning  officer.     King  102  Ala.  loi. 

V.  State,  5  How.  (Miss.)  730.  Death  uid  Bemoval.  —  In  State  v.  Ful- 

In  Texas,  under  Paschal's  Digest,  art.  ler,  114  N.  Car.  885,  there  was  held  to 

3034,  the  only  cause  allowed  as  a  chal-  be  no  error  in  refusing  to  quash  the 

lenge  to  the  array  was  that  the  sum-  array  because  one  of  the  persons  named 
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(4^  Statutory  Prescription.  —  Where  the  grounds  upon  which  a 
challenge  to  the  array  will  be  sustained  are  prescribed  by  statute, 

challenges  for  other  causes  will  not,  as  a  rule,  be  considered.^ 
There  are,  however,  various  exceptions  to  this  rule,  as  it  is  evi- 
dent that  causes  may  arise  where  the  court,  under  its  general 

powers,  might  quash  the  panel  upon  other  than  the  statutory 
grounds.* 

on  the  special  venire  had  removed  from  array  can  only  be  taken  for  partiality 

the  county  and  another  was  dead  at  in    the    summoning    officer    or    some 

the  time  the  jury  list  had  been  revised  irregularity  in    making   out  the    list, 

by  the  county  commissioners.     State  v.  State  v.  Speaks,  94  N.  Car.  865. 

Whitt,  113  N.  Car.  'jib,  following  SxzX<t  In  Georgia,  under  the    law  existing 

V.  Hensley,  94  N.  Car.  1024.  before  the  adoption  of  the  code  (Clay's 

Objeotioii  on  Appeal.  —  Objection  that  Digest  459,  §g  53,  54),  a  person  indicted 

a  full  panel  of  jurors  was  not  sum-  for  a  capital  offense,  if  in  actual  confine- 

moned  cannot  be   raised  for  the  first  ment,  was  entitled  to  have  a  list  of  the 

time    on    appeal,    where    the    record  jurors    specially    summoned    for    his 

shows  that  twelve  good  and  lawful  men  trial,  not  including  the  regular  jurors 

were  obtained.     State  v,   Klinger,  46  for  the  week  or  term,  delivered  to  him 

Mo.  224.  two  entire  days  before  the  trial;  and 

Panel  Compoeed  in  Part  of  Tales.  —  A  if  a  copy  of  the  entire  venire,  including 

challenge    to    the   array   will   not  lie  both   ihe  jurors  regularly  and   those 

where  the  panel  consists  of  eleven  regu-  specially  summoned,  was  thus  deliv- 

lar  jurors  and  one  talesman,  but  if  the  ered   to  him,   he  could  not  have   the 

party  is  not  satisfied  with  filling  up  the  whole  venire   quashed,  nor  refuse  to 

jury  with  talesmen   he  can  challenge  proceed  with  his  trial,  on  account  of 

the  talesmen  and  compel  a  resort  to  the  any  defect  in  summoning  one  of  the 

additional  drawing  authorized  by  stat>  regular  jurors.     Chaney   v.    State,   31 

ute.      Buford  v,  McGetchie,  60  Iowa  Ala.  342. 

298.  Hearing  Evidence  on  Trial  of  Persons 

1.  People  V.  Wallace,   loi  Cal.  281;  Jointly  Indicted.  —  An  objection  to  an 

Coker  v.  State,  7  Tex.  App.  83.  entire  panel   that  all  the   jurors  had 

Olq'eotions  to  the  Qnaliflcations  of  jurors  heard  the  evidence  adduced  on  the  trial 

are  not  a  ground  of  challenge  to  the  of    others    jointly    indicted,   and   had 

array.     Bowman  v.  State,  41  Tex.  417.  formedanexpressopinion,  etc.,  isprop- 

Bace  Distinction.  —  On  trial  of  a  coj-  erly  overruled  as  a  challenge  to  the 

ored  man,  it  is  not  a  ground  of  chal-  array,  though  if  good  it  might  have 

lenge   to  the   array   that    the    special  been  urged  as  a  challenge  to  the  polls, 

venire  was  entirely  composed  of  white  Brown  v.  State,  97  Ga.  215. 

persons,  -where  there  is  no  charge  of  Hearing  Part  of  Case.  —  The  fact  that 

corruption  or  unfairness  made  against  jurors  c  nstituting  the  panel  in  attend- 

the  sheriff.     State  v.  Sloan,  97  N.  Car.  ance  were  in  the  court  room  during  the 

499.  argument  for  a  continuance  and  heard 

Bias  — Constitntionality  of  Statute.  —  A  part  of  the  evidence  proposed  to  be  in- 

charge  based    upon   the  bias  of    the  troduced  in  the  case  is  not  aground  of 

veniremen  and  the  unconstitutionality  challenge  to  the  array,  but  if  a  ground 

of  the  law  permitting  them  to  be  put  of  challenge  at  all,  it  should  be  to  the 

upon  the  panel  is  not  an  objection  to  polls.     Jones  v.  State,  90  Ga.  616. 

the  panel.     State  v.  Raymond,  11  Nev.  2.  OeneraUy.  —  Challenges      to      the 

98.  array  are  allowed  for  any  cause  going 

Canses     Other     than    Frand.  —  Chal-  to  show  that  the  jury  was  not  fairly  or 

lenges  to  the  array  will  not  be  sustained  properly  impaneled,  or  ought  not  to  be 

except  for  fraud,  and  then  only  to'  a  put  upon  the  panel.     Dumas  v.  State, 

special     venire   in    a     criminal    case.  65  Ga.  475. 

Rolls  V.  State,  52  Miss.  391.  Intwferenoe  by  Party. —  Interference 

In  the  Absence  of  Frand  a  motion  to  with  the  selection  or  return  of  the  jury 

quash  a  general  venire  is  unavailable,  by  either  party  to  the  cause  is  a  good 

State  V.  Saintes.  46  La  Ann.  547.  ground  of  challenge  to  the  array.     Mc- 

In  North  Carolina  a  challenge  to  the  Donald  v,  Shaw,  i  N.  J.  L.  6;  State  v. 
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(5)  Miscellaneous.  —  The  misnomer  of  veniremen  usually  will 
not  be  sufficient  to  sustain  a  challenge  or  like  objection  to  the 
array,*  nor  will  the  panel  be  quashed  because  jurors  were  dis- 
charged therefrom  and  excused  from  further  service  during  the 
term,*  or  because  they  were  excused  for  causes  not  prescribed  by 
statute.* 

(6)  Cause  Affecting  Part  of  Panel.  —  To  be  available,  a  chal- 
lenge or  objection  to  the  array  or  panel  must  be  for  a  cause  which 
affects  all  the  jurors  alike,*  and  not  for  a  cause  which  goes  to  the 
competency  or  disqualification  of  an  individual  juror  or  a  small 
portion  of  the  entire  panel.* 

Johnson,  i  N.  J.  L.  253.     See  Boyles  7/.  3.  Fulton  County  v.  Amorous,  89  Ga. 

M'Eowen,  3  N.  J.  L.  253.  614. 

Depriyation  of  Bight  to  Examine  Jury  4.  State  z/.  Hogan,  67  Conn.  581;  State 

List.  —  Where  it  is  the  evident  intention  v.  Cartright,  20  W.  Va.  32. 

of  the  statute  that  the  person  accused  5.  Fields  v.  State,  52  Ala.  348;  Bird- 

of  crime  shall  have  a  prescribed  time  song  v.   State,   47   Ala.   68;    Com.   v. 

for  the  examination  of  the  jury  list,  a  Walsh,  124  Mass.   32;  Foust  v.  Com., 

challenge  to  the  array  will  lie  if  the  33  Pa.  St.   338;  Woodsides  v.  State,  2 

jury  is  drawn  without    affording   him  How.  (Miss.)  655;  Veramendi  z/.  Hutch- 

the  time.     Powell  «/.  People,  5  Hun  (N.  ins,  56  Tex.  414;  Mitchell  v.  State,  43 

Y.)  169,  63  N.  Y.  88.  Tex.  513.     See  also  6  Dane  Abr.  535. 

1.  Walker  v.  State,  97  Ala.  85;  Gib-  A  Hatter  of  Challenge  Confined  to  Poor 

son  V.  State,  89  Ala.    121;    McKee  v.  Jnron  is  not  broad  enough  to  vitiate  the 

State,   82  Ala.  32;   Floyd  v.  State,  55  array.     Blackman  v.  State,  80  Ga.  785. 

Ala.  61 ;  Hubbard   v.  State,  72  Ala.  164;  Jnron  Hot  Drawn  for  Term.  —  It  is  not 

Jackson  v.  State,  76  Ala.  26.  a  good  ground  of  challenge  to  the  array 

Initial  of  Middle  Vame.  —  Where  J.  F.  that  a  portion  of  the  jurors  on  the  panel 

M.,  who  was  served  as  J.  R.  M.,  the  were  not  drawn  to  serve  for  the  week 

first  and  last  name  being  similar,  ap*  in  which  the  panel  was  made  up.     Ful- 

peared  and  answered,  as  likewise  did  ton  County  v.  Amorous,  89  Ga.  614. 

another  whose  name  was  J.   R.  M.,  it  Kembers  of  Qnashed  Panel.  —  The  fact 

was  held  that  the  error  in  the  rule  oi  that  a  few   persons   summoned  on  a 

middle  name  was  not  a  suflScient  cause  special  venire  had  also  been  summoned 

for  challenge  to  the  array.     Clawson  z/.  on    a    prior   venire,    which   had   been 

State,  59  N.  J.  L.  434.  quashed  for  irregularity  in  drawing,  is 

Ihipllcationof  Name.  —  That  the  name  not  a  ground  of  challenge  to  the  panel, 

of  a  venireman  appeared  twice  on  the  but  objections,  if  any,  should  be  pre- 

original  venire  and  on  the  list  served,  sented  to  the  individual  jurors.     People 

will   not   warrant  the   quashal  of   the  v.  Vincent,  95  Cal.  425. 

array.     McKee  v.  State,  82  Ala.  32.  Prior  Serrioe  on  Trial  for  Same  Offense. 

Pnreing  Panel.  —  The  general  jury  — That  the  venire  served  included  the 
law  01  Alabama  provides  that  the  venire  names  of  persons  who  served  upon  a 
shall  not  be  quashed  unless  the  court,  jury  in  the  case  of  a  person  jointly  in- 
in  its  discretion,  is  of  opinion  that  the  dieted  with  the  defendant,  is  not  a 
ends  of  justice  so  require;  but  the  court  ground  for  quashing  the  venire, 
must  direct  the  names  of  such  persons  Woodley  v.  State,  103  Ala.  23. 
to  be  discarded,  and  others  forthwith  "  It  is  no  cause  of  challenge  to  the 
summoned  to  supply  their  places,  etc.  array,  that  twelve  out  of  the  eighteen 
And  under  this  statute  the  court  in  jurors  constituting  the  array  had  just 
Jackson  v.  State,  76  Ala.  26,  declined  served  as  a  jury  for  the  trial  of  another 
10  interfere  with  the  action  below  in  person  indicted  for  a  like  offense  grow- 
reference  to  a  juror  summoned,  and  as  ing  out  of  the  same  transaction  in- 
to whose  name  there  was  a  mistake.  volved     in     the     pending    indictment 

Ohio. —  By  the  Revised  Statutes  of  against  the  accused,  that  a  verdict  of 

Ohio,  §  5175,  a  misnomer  is  no  ground  guilty  was  rendered  in  that  case,  and 

of  challenge  to  the  array.  that  the  witnesses  and  the  evidence  in 

8.  People  V.  Packenham,   115  N.  Y.  the  present  case  would  be  the  same  as 

200.  they  were  in  the  former.     If  the  matter 
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c.  Time  of  Interposition*  —  The  time  when  objections  or 

challenges  to  the  array  are  required  to  be  made  is  sometimes 
prescribed  by  statute,  and  when  so  prescribed  it  is  necessary  that 
there  should  be  a  compliance  therewith ;  ^  but  independently  of 
statutes,  all  objections  of  this  character  should  be  timely.* 
Hence  a  motion  to  quash  the  array  must  be  made  as  soon  as  the 
facts  which  warrant  it  become  known,'  and  it  is  generally  held 
that  the  challenge  or  objection  must  be  interposed  before  enter* 
ing  on  the  formation  of  the  jury,*  before  the  interposition  of 
challenges  to  the  polls,*  before  the  jury  has  been  completed  or 

of  the  challenge  was  good  at  all.  it  Be&ro  Sweaiinf  Jury.  <—  In  Myers  v. 

would    not   set  aside  the  panel,   but  Com.,  90  Va.  785,  a  statute  requiring 

would  be  avaiUble  only  by  challenges  objection  to  a  venire  to  be  made  before 

to  the  polls."    Schnell  v.  State,  9a  ua.  the  qualification  of  the  jury  by  oath 

459.  was  held  inapplicable  to  a  criminal  pro- 

On  Trial  of  flaaio  Defendant.  —  A  chal-  ceeding  in  which  there  was  a  total  ab- 

lenge  to  the  array  will  not  lie  because  sence  of  venire. 

the  jury  previously  tried  a  similar  issue  Statutory  Curtailment  of  Time.  —  By  a 

against  the  same  defendant;  the  chaU  statute  in  existence  at  the  time  of  the 

lenge  should  be  to  the  polls.     Baker  v,  alleged    commission     of    the    crime. 

Harris,  i  Winst,  L.  (N.  Car.)  277.  forty-eight  hours  were  allowed  a  de» 

On  Trial  for  Similar  OAmie*  —  That  the  fendant  in  which  to  make  his  challenge, 

array  of  Jurors  heard  and  tried  a  case  but  by  a  later  statute  the  time  was  cut 

against  another  party  charged  with  an  down  to  twenty-four  hours  (Laws  1889, 

offense  of  the  same  character,  was  not  §  165),  and  it  was  held  that  the  act  was 

a  ground  of  challenge   to  the  array,  not  ex  post  facto  and  as  such  in  conflict 

Anderson  7/.  State,  yi  Tex.  Cdm.  Rep.  with  the  provisions  of  the  Constitution 

96;  Stalcy  V,  Stale,  (Tex.  Crlm.  App.  of  the  United  States,    State  v.  Taylor, 

1895)  29  S.  W.  Rep.  272.  134  Mo,  100. 

FiDJgiag  Panel. — The  court  may  purge  8.  McMabon  v.  State,  17  Tex.  App. 

a  panel  without  sustaining  a  challenge  321;  Caldwell  v.  State,  12  Tex.  App.  302; 

to  the  arrav.     Dolan  v.  People,  64  N.  Jones  ».  State,  37  Tex,  Crim,  Rep,  433. 

Y.  485;  Atcdison,  etc.   R.  Co.  t/.  Davis,  Before  Annoiuicin|^  "  Soady."  —  A  mo- 

4   Kan.   190,   distinguishing   State    v,  tlon  to  quash  a  venire  Is  properly  made 

enkins,  32  Kan.  477.  before  the  defendant  has  been  called 

1.  Woodard  v.  State,  9  Tex.  App.  upon  to  announce  as  to  his  readiness 

412.  for   trial.      Peters  v.  State,   lOO  Ala. 

In  Louisiana  all  the  objections  to  the  10. 

manner  of  drawing  Jurors,  or  to  any  Olijeotion  Aftor  Ploa,  —  After  the  ac- 

defect   or    irregularity    that    can    be  cused  has  pleaded  to  the  indictment,  it 

pleaded  against  any  array  or  venire,  is  too  late  to  object  that  the  jury  were 

must  be  urged  on  the  first  day  of  the  not   legally    summoned.      Brown    v. 

term.    State  v.  Thomas,  32  La.  Ann.  State,  9  Neb.  157. 

349;  State  V,  Given,  32  La.  Ann,  782;  Before  ]>rawing  fti>m  Box.  —  Under  the 

State  z/.  Coudier,  36La.  Ann.  291;  State  provisions  relative  to  the  striking  out 

V,  Pruett,  49La.  Ann.  283;  State  v.  Col-  of  jurors,   parlies  may  challenge  the 

lins,  48  La.  Ann.  1454.    To  allow  it  to  arrays  or  the  polls  and  have  their  cause 

be   heard  thereafter,  exceptional  cir*  of  challenge  heard  and  determined  be- 

cum stances  must  be  shown,  State  v.  fore  the  list  Is  drawn  from  the  box. 

Ash  worth,  41  La.  Ann.  683;  though  cir-  Hamlin  v.  State,  67  Md.  333. 

cumstances     may    exist    which    will  8.  Klemmer  v.  Mount  Penn  Gravity 

authorize  relief  from  the  eflfect  of  the  R.   Co.,   163   Pa.  St.  521;    Wallace  ». 

failure   to  take  the  objection  at    the  Jameson,  179  Pa,  St.  08. 

statutory  time.    State  v,  Simmons,  43  4.  Mueller  v,   Rebhan,  94  111.  147; 

La.  Ann.  991;  State  v.  Sterling,  41  La.  Jackson  v.  State,  4  Tex.  App.  292. 

Ann.  680;  State  v,  Strickland,  41  La.  5.  California,  —  People  v,  Roberts,  6 

Ann.  513;  State  v.  Vance,  31  La.  Ann.  Cal.  214, 

398.  Illinois,  —  Gropp  v.  People,  67  111.  154, 
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made  up  ^  or  has  been  sworn,*  before  entering  on  the  trial,* 
and  it  is  certainly  too    late  after  trial    and  verdict,^  or    on 

Iowa,'^Si9XB  V,  Bryan^  40  Iowa  379;  Hun  (N.  Y.)26a;  Ayres  t/.  Hammonds- 
State  V.  Davis,  41  Iowa  311.  port,  (Suprcine  Cl.)  ix  N.  Y.  St.  Rep. 

A^afff AT.  —  State  v.  Wright,  45  Kan.  706;  Mcuermott  v.  Hoffman,  70  Pa.  St, 

136:  State  V.  Eigle,  45  Kan.  138.  31. 

MUsouri,  -^  State  v,  Clark,  121  Mo.  9.  Objection  that  the  names  of  some 

500;  State  V.  Taylor.  134  Mo,  jog.  of  the  jurors  who  served  did  not  appear 

Nev€ida. — State  v.  Davis,  14 Nev.  448,  on- the   venire  or  list  drawn  must  be 

Nrw   K<>r>t.  —  People  v,  M'Kay,   18  made  before   the   trial   is  gone    into. 

Johns.  (N.  Y.)  212.  Slate  v.  Turner,  25  La.  Ann.  573. 

TVjrtf/.  ^  Cooley  V.  Slate,  38  Tex.  636.  Aiuotm«eiiient    of    SMdinow   by  One 

See  also  Co.   Litt.    158;   Bac.  Abr.,  Party.  —  A    motion    by    defendant    to 

tit.  Juries,  (E)  xi;  Whart.  Cr.  PI.  and  quash  the  venire  is  not  too  late  when 

Pr.  (9th  ed.),  §  610.  made  after  overruling  a  dem  urrer  to  the 

Challenge  to  the  array  mutt  be  first  indictment,  a  plea  of  not  guilty,  and  an 

in  the  order   of  challenges,  then  the  announcement  of  readiness  for  trial  by 

challenges  to  the  polls.     New  York  v.  the  prosecution,  but  before  a  similar 

Mason,  4  E.  D.  Smith  (N.  Y.)  143.  announcement     by     the      defendant. 

Before  Ohallenges  to  Polls  and  Beftnro  Peters  v.  State,  100  Ala.  10. 

BoCnmsd.  '^  A  challenge  to  the   array  4,  Alabama,  —  Martin    v.    State,    77 

because  of  the  impartiality  of  the  sum-  Ala.  i. 

moning  officer  comes  in    time    when  Arkansas,  •—  Freel  v.  State,  21  Ark. 

made  before  challenge  to  the  polls  by  213;  Brown  v.  State,  12  Ark.  623. 

the  other  side  and  before  the  officer  has  Colorado.  —  Solander    v.     People,    2 

made  a  return  of  the  venire.     State  v,  Colo.  48. 

Powers,  136  Mo.  194.  Kentucky,  —  Kennedy    v.    Com.,    14 

Challenge  to  Array  Basod  on  Olijootioii  to  Bush  (Ky .)  340. 

Individual  Jurors. --^  In  State  v,  Clark,  Louisiana,  —  Vidal  v.  Thompson,  11 

191  Mo.  500,  the  first  challenge  to  the  Martin  (La.)  23. 

array  which  was  one  in  form  was  based  Maine.  —  Walker  v.  Green,  3  Me.  215. 

on  objections  to  four  individuals  of  the  Massachusetts,  —  Amherst  v,  Hadley, 

jury,  for  the  reason  that  they  were  over  x  Pick.  (Mass.)  38. 

the  age   limit.     It  was  held  that  this  Michigan.  —  Robinson  v,  Mulder,  81 

was  a  challenge  to  the  polls,  and  as  Mich.  75. 

such  it  precluded  the  defendant  from  Minnesota,  —  Steele    v,    Maloney,    I 

thereafter  challenging  the  array.  Minn.  347. 

Waiver  of  Inherent  Fatal  Objoetios.  —  Missouri,  —  Samuels  v.  State,  3  Mo. 

The  exercise  of  the  right  to  challenge  68;    State  v,   Marshall,   36    Mo.    400; 

for  cause  and   peremptorily  is  not  a  State  v,  Sansone,   116  Mo.  i;  State  v, 

waiver  oi  an  inherent  and  fatal  objec-  Waters,  62  Mo.  197;  State  v,  Klln^er, 

tton   to  the  entire  panel.     Clinton  v,  46  Mo.  224;  State  v.  Gilmore,  95  Mo. 

Englebrecht,  13  Wall.  (  U.  S.)  434.  554;  State  v.  Smith,  114  Mo.  406;  State 

WatTsr  of  Challangos  to  the  Polls.  —  A  v,  Jones,  6t  Mo.  232;  State  v.  Ward,  74 

waiver  of  peremptory  challenges  and  Mo.  253;  State  v,  Collins,  86  Mo.  245. 

challenges  for  cause  is  a  waiver  of  a  New  Mexico,  —  Territory  v,  Abeita, 

challenge  to  the  array  previously  made,  i  N.  Mex.  545. 

Weeping  Water  Electric  Light  Co.  v.  New     York,  —  Bergmann    v,   Wolff, 

Haldeman,  35  Neb.  139.  (Buffalo  Super.  Ct.)  11  N.  Y.  Supp.  591; 

1,  After  a  trial  jury  is  made  up,  it  Goodman  v,  Goetz,  (C.  PI.)  36  jf.  Y.  St. 

cannot  be  objected  by  way  of  motion  Rep.  731. 

to  quash  or  to  set  aside  the  panel  that  North  Carolina.  —  State  v.  Boon,  82 

an  incompetent  juror  was  on  the  trial,  N.  Car.  637;  State  v,  Douglass,  63  N. 

or  that  during  the  formation  of  the  jury  Car.  500;  State  v.  Underwood,  6  Ired. 

persons  were  put  upon  the  defendant  L.  (N.  Car.)  96. 

who  were  not  on  the  legal  jury  list.  United  States,  —  See  Turner  v,  U.  S., 

Eberhart  v.  State,  47  Ga.  598.  66  Fed.  Rep.  280. 

8.  St.  Louis,  etc.,  R.  Co.  c^.  Casner,  In  Arrest.  —  Where  the  defect  appears 

72  III.  384;  Gropp  V,  People,  67  III.  154;  on  the  record  it  may  be  the  subject  of 

New  York  v.  Mason,  4  E.  D.  Smith  (N.  a  motion  in  arrest,  though  not  previ- 

Y.)  142;   Salisbury  v.   McClaskey,  26  ously  objected  to,  as  where  the  defect 
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motion  for  a  new  trial.  ^ 

d.  Waiver- OF  Right  of  Challenge. — All  irregularities 

which  will  vitiate  the  array  will  be  deemed  waived  by  the  omis- 
sion to  call  attention  to  them  by  challenge  or  other  proper  objec- 
tion,* or  by  withdrawal  or  abandonment  of  a  challenge  previously 
interposed.' 

e.  Form   and    Sufficiency  —  (i)  Written  Challenge,  — At 

common  law  a  challenge  to  the  array  was  required  to  be  in  writ- 
ing, and  where  this  requirement  has  not  been  abrogated  by  stat- 
ute the  rule  of  the  common  law  is  still  in  force.* 

(2)  Specificness,  —  A  challenge  or  objection  to  the  panel  should 
be   specific,    and   should   sufficiently  point   out   the   ground  or 

is  in  the  venire.     State  v,  Stephens,  ii  before  the  swearing  of  the  jury,  the 

S.  Car.  319;  State  v,   Dozier,  2  Spears  court  announced  that  it  would  sdlow 

L.  (S.  Car.)  211;  State  z^.  Williams,   i  the  prisoner  to  renew  the  challenge,  but 

Rich.  L.  (S.  Car.)  188.  would  try  the  issue  raised  by  a  traverse, 

1.  Vierling  v,  Chas.  G.  Stifel  Brew-  and  let  the  jurors  in  the  box  stand 
ing  Co.,  15  Mo.  App.  125;  State?'.  Un-  aside.  The  district  attorney  then 
derwood,  6  I  red.  L.  (N.  Car.)  96;  Ray  offered  to  traverse  the  facts  alleged  in 
V,  State,  4  Tex.  App.  450;  Yanez  v.  the  challenge,  and  consented  that  the 
State,  6  Tex.  App.  429;  Buie  v.  State,  jurors  should  stand  aside,  but  counsel 
I  Tex.  App.  452.  for  the  prisoner  declined  the  ofier,  and 

Exceptions  on  Motion  for  Hew  TriaL  —  insisted  upon  going  to  trial,  whereupon 
Where  no  objection  is  made  or  excep-  the  jury  was  completed,  two  of  the 
«ion  saved  as  to  the  method  of  sum-  jurors  being  selected  from  the  panel  to 
moning  and  impaneling  the  jury,  it  is  which  the  challenge  had  been  inter- 
too  late  to  do  this  for  the  first  time  on  posed.  It  was  held  that,  assuming  the 
motion  for  a  new  trial.  State  v.  Smith,  challenge  to  have  been  good,  the  pris- 
114  Mo.  406;  State  v.  Waters,  62  Mo.  oner  by  his  course  had  precluded  him- 
197;  State  z'.  Klinger,  46M0.  224;  State  self  from  insisting  upon  his  exception 
».  Gilmore,  95  Mo.  554;  Stone  v.  to  the  rule,  and  would  be  regarded  as 
People,  3  111.  328.  having  abandoned  the  challenge.     See 

2.  Gropp  V.  People,  67  111.  154;  Rob-  also  Pierson  v.  People,  79  N.  Y.  424. 
inson  v.  Mulder,  81  Mich.  75;  Brown        4.  California,  —  People  ».  Brown,  4g 
r.  State,  9  Neb.  157.  Cal.  253. 

Consent.  —  A  challenge  to  the  array  Joioa.  —  State  z^.  Davis,  41  Iowa  311. 

on  account  of  alleged  irregularity  may  Maine.  —  State    v.    Knight,   43    Me. 

be  waived  by  the  act  of  the  party  in  no. 

consenting  to  the  array.     Watkins  t/.  Michigan,  —  People  v.  Doe,  I  Mich. 

W  aver,  10  Johns.  (N.  Y.)  107.  451;  Ryder  v.  People,  38  Mich.  269. 

Where,   eleven  jurors  only    having  Missouri,  —  State  v.  Taylor,  134  Mo. 

been  procured  out  of  the  panel,  the  re-  109;  People  v.  Clark,  121  Mo.  500. 

maining  juror  was  selected  from  a  panel  New    York,  —  People   v,  M'Kay,   18 

of  twelve  taken  from  those  remaining  Johns.  (N.  Y.)  218;  Cox  v.  People,  80 

on  the  list,  the  defendant's  counsel  ex-  N.  Y.  500. 

pressing  his  willingness  to  that  course,  Texas.  —  Cooley  v.  State,   38    Tex. 

there  was  held  to  be  a  waiver  of  the  636;  Perry  v.  State,  (Tex.  Crim.  App. 

array,  especially  as  no  demand  for  the  i8g6)  34  S.  W*.   Rep.  618;   Jackson  v, 

array  was  made,  no  cause  of  challenge  State,  4  Tex.  App.  292. 

thereto  intimated,    and   no  statement  See  also  i  Chitty*s  Crim.  Law  546;  2 

made  denying  the  waiver.     Inman  v.  Tidd's  Pr.  851. 

State,  72  Ga.  269,  distinguishing  CozYix^xi  An  Amended  Written  Challenge  to  the 

V.  State,  62  Ga.  731.  array  is  a  substitute  for  the  original. 

8.  Abandonment.  —  In  Cox  v.  People,  People  v.  Brown,  48  Cal.  253. 
80  N.  Y.  500,  a  challenge  to  the  array  By  the  Washington  Code  Pro.,  §  1300,  a 
was  at  first  overruled.    The  jurors  were  challenge  to  the  array  must  be  in  writ- 
called,  and  three  took  their  places,  but  ing,  sworn  to,  and  proved.     See  State 
were  not  sworn.     Subsequently,  and  v.  Payne,  6  Wash.  564. 
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grounds  relied  on  by  the  complaining  party,  that  the  court  may 
not  be  compelled  to  consider  matters  as  to  which  no  real  cause 
of  complaint  exists.* 

/.  Support  of  Challenge. — A  challenge  or  objection  to 
the  array  or  panel  must  be  supported  by  proof  of  the  irregularity 
charged.* 

1.  People  V.   Collins,    105  Cal.  504;  should  show  on  its  face  whether  it  was 

Mann    v.   Glover,    14    N.    J.    L.    195;  taken  for  implied  or  actual  bias.     State 

Conkey  v.  Northern  Bank,  6  Wis.  447;  v.  Gray,  19  Nev.  212. 

Perry  v.  State,  (Tex.  Crim.  App.  1896)  Apparent  Defect.  —  Where  the   defect 

34  S.  W.  Rep.  618.  in  a  writ  is  apparent  on   its  face,  on 

Particiilarisixig  the  Defknlt  or  Partiality,  motion  to  auash  the  error  need  not  be 

—  A  challenge  to  the  array  relates  to  specified.     Wash.    v.    Com.,    16  Gratt. 

the  acts  of  the  summoning  officer,  and  (Va.)  530. 

should   charge  him  with  a  particular  2.  Borrelli   v.    People,    164   III.    549; 

default  or  partiality   in   arraying  the  State  v.   Rigg,   zo  Nev.   284;   State  v. 

panel.     Woodsides  v.   State,   2    How.  Cameron,  2  Pin.  (Wis.)  490;  2  Chand. 

(Miss.)  665.  (Wis.)  172. 

Sufficiency  of  Speciiioation.  —  A  chal-  Veoesiity  of   Proof.  —  In    a  criminal 

lenge  on   the  ground  that   the  jurors  trial   a  challenge   to   the  array  is  not 

"  were  not  ordered,   drawn,   or  sum-  within   a  statutory    provision  that  no  * 

moned,  according  to  law,  in  this:  that  plea  in  abatement  or  other  dilatory  plea 

they  *  were  summoned  under  an  open  to  an  indictment  shall  be  received  un- 

venire,  and  without  any  necessity  ex-  less  the  truth  thereof  be  proven.     Cox 

isting  for  not  drawing  or  summoning  v.  People,  80  N.  Y.  500. 

the  jury  herein  in  the  regular  way,*  "  Information  and  Belief. —  An  affidavit 

is  too  general,  and  unless  there  is  some-  on  a  motion  to  quash  a  venire  which 

thing  to  show  that  the  court  abused  its  alleges  facts  generally  on  information 

discretion   the  appellate  court  will  not  and   belief    should    be    supported    by 

interfere.     State  z/.  Angelo,  18  Nev.  425.  proof.     Savage  v.  State,  18  Fla.  909. 

An  Objection  to  Each  and  Every  Jnror  Who  Hay  Froye  —  Texas.  —  Under  the 

drawn  is  a  challenge  to  the  panel,  and  Texas  Code    of    Criminal     Procedure 

not  to  the  individual  jurors.     State  v.  the  challenge  must  be  supported  by  the 

Dale,  8  Oregon  229.  affidavit  of    the    challenging  party  or 

Following    Statutory  Baqnirements. —  of  some  credible    person.      Perry    v. 

Under  a  statute  authorizing  challenges  State,  (Tex.  Crim.   App.  1896)  34  S.  W. 

to  the  panel,  it  was  held  that  a  chal-  Rep.  618. 

lenge  to  the  "  array  *'  was  not  sufficient  Beqnirements  of  Affldayit.  —  In  Texas, 

as  a  challenge  to  the  panel.     State  v.  under   the    provisions   of   the  Code  of 

Davis,  41  Iowa  311.  Criminal    Procedure   (arts.    661,   663), 

Invalidity  of  Precept.  —  Where  a  chal-  where  the  array  is  challenged  on  'he 

lenge   to   the  array    is    made  on   the  ground   that    improper   persons    were 

ground  that  no  legal  precept  had  been  summoned,   it   must  be   stated    under 

issued  or  served,  the  challenge  is  prop-  oath  that  the  summoning  officer  acted 

criy  overruled  where  there  is  no  show-  corruptly  and  wilfully  summoned  per- 

ing  as  to  what  sort  of  precept  had  been  sons  known   to   be  prejudiced  against 

issued  and  served,  or  that  there  had  the  defendant    and   with  the  view  of 

been  none  in  fact.     Williams  v.  State,  causing  him  to  be  convicted.     Arnold 

69  Ga.  II.  V.  State,  (Tex.  Crim.  App.  1897)  40  S. 

Separation  of  Distinct  CansM  of  Chal-  W.  Rep.  734. 

lenge. —  Under  a  statute  authorizing  a  Incorporation . of  Affidavit  in  Challenge, 

challenge  to  the  panel  founded  on  a  —  The  challenging  party  cannot  incor- 

material  departure  from  the  facts  de-  porate  his  affidavit  into  a  written  chal- 

scribed  in  respect  to  the  drawing  and  lenge  to  the  array,  and   thus  make  it 

return  of  the  jury,  or  upon  the  inten-  evidence  of  facts  averred   in  the  chal- 

tional  omission  of  the  sheriff  to  sum-  lenge.     People  v.  Brown,  48  Cal.  253. 

mon  jurors  drawn,  or  upon  bias  of  the  Lrregnlaritiei  Hnst  Appear  of  Beeord. — 

summoning  officer  on  an  open  venire,  Irregularities  in  the  mode  of  summon- 

the  separate  causes  of  challenge  should  ing  a  jury  cannot  be  shown  by  affidavit 

be  taken  separately,  and  the  challenge  of  the  objectant,  but  must  be  shown  by 
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g.  Effect  of  Sustaining  or  Overruling  Challenge.  — 

On  sustaining  a  challenge  to  the  array  it  is  proper  to  discharge 
all  the  jurors  drawn  for  the  term,  and  the  challenging  party  is 
estopped  from  complaining  of  the  action  of  the  court  in  this 
respect ;  ^  and  it  has  been  held  that  a  plaintiff  is  not  chargeable 
with  default  in  not  proceeding  to  trial  where  he  has  interposed  a 
valid  challenge  to  the  array  which  has  been  overruled.* 

7.  Challenges  for  Cause  — a.  Object  and  Right  of  Chai-- 
LENGE.  —  The  purpose  of  allowing  challenges  for  cause  is  to 
secure  a  fair  and  impartial  trial,'  and  for  that  reason  they  are 
usually  considered  as  of  right,*  in  civil  actions  as  well  as  in  the 

the  record.     Roberts  v.  Com.,  94  Ky.  lenge    for    implied    bias    for    having 

499.  formed  or  expressed  an  opinion  upon 

1.  Muscoe  V.  Com.,  87  Va.  463;  Rob-  the  guile  or  innocence    of  defendant 

inson  V,  Mulder,  81  Mich.  75.  may,  to  some  extent,  be  regulated  by 

Erroneous  IMsdiarge  —  Bights  of  Othor  the  legislature,  care  being  always  uken 

Utigantf. — Where  a  motion  to  discbarge  to  preserve  inviolate  the  right  of  trial 

a  jury  because  of  the  disqualification  by  a  jury  of  twelve  impartial  men." 

of  one  of  the  oflScers  who  acted  in  the  State  v,  McClear,  11  Nev.  39. 

drawing  is  not  made  within  the  time  A  statute  taking  away  a  right  to  chal- 

prescribed  by  statute,  and  is   errone-  lenge  for  implied  bias  is  not  unconsti- 

ously  granted,  a  party  other  than  the  tutional  because  impairing  the  right  of 

movant  may  insist  on  a  trial  by  the  trial  by  jury.     People  v.  Ah  Lee  Doon» 

regular  jur^,  and  cannot  be  compelled  97  Cal.  171. 

to  go  to  trial  before  a  new  jury,  sum-  Speoial  Yenirs.  —  In  capital  cases  the 

moned  after  the  discharge  of  the  regu-  accused  has  the  right  to  select  a  jury 

lar  jury.     Hight  v,  Langdon,  53  Ind.  from   the  list  of  those  summoned  on 

81.  special  venire  furnished  him,  so  far  as 

Error   in   Dirooting    TalMmon    to  be  proper  for  him  to  do  so,  by  exercising 

called   from   a  particular  part  of  the  his  right  of  challenge.     Boles  v.  State, 

county  is  cured  by  vacating  the  order,  24  Miss.  445. 

on  the  defendant's  objection,  quashing  Bight  Before  Striking  firom  list.  —  In 

the  panel,  and  directing  a  new  drawing  civil  cases  in  Kentucky^  under  a  statute 

from  the  body  of  the  county.     Smith  relative  to  procuring  a  jury  by  striking 

V,  State.  4  Neb.  277.  from  the  lists  until  a  jury  of  twelve  is 

8.  Morgan  v.  Dyer,  9  Johns.  (N.  Y.)  obtained,  before  either  of  the  party  can 

355.  be  required  to  strike  he  is  entitled  to 

8.  Waters  v.  State,  51  Md.  430;  Bird-  challenge  any  juror  on  the  list  forjcause 

song  V.  State,  47  Ala,  68.  and  have  others  drawn  competent  to  try 

4.  Holton   f/.    Hendley,  75   Ga.  847;  the  case.     London,  etc.,  F.  Ins.  Co.  v. 

Boles  V,  State,  13  Smed.  &  M.  (Miss.)  Rufer,  89  Ky.  525    See  also  Dothard  v, 

393.  Benson,  72  Ala.  541. 

Bight  Common.  —  The  right  to  chal-  Power  of  United  States  Oonrti  to  Make 

lenge  for  cause  is  common  to  both  par-  Bnles. —  In   U.   S.   v,  Shackleford,  18 

ties,  and  the  court  must  judge  of  the  How.  (U.  S.)  588,  it  was  held  that  the 

sufficiency     of     the     cause    assigned.  Act  of  July  20,  1840  (Rev.  Stat.  U.  S. 

Coolcy  ».  State,  38  Tex.  636;  Pierson  §  800),  empowered  the  federal  courts  to 

V.  State,  21  Tex.  App.  14;  Washington  make  rules  regulating  the  challenges 

9.  State,   19  Tex.   App.   524;    and  see  of  jurors,  though  some  doubts  had  been 

Mason  v.  State,  15  Tex.  App.  534.  expressed  previously  on  the  subject  in 

Challenges  for  Aotnal  BiM  are  of  right,  the  Circuit  Courts. 

State  V,  McClear,  11  Nev.  39.  A  Spiritnal  Court  is  not  compelled  to 

LtgiilatiYe    Control  —  Aotnnl   Bias.  —  observe  the  rules  of  law  as  to  the  chal- 

The  legislature  cannot  deprive  one  ac-  lenging  of  jurors.     Chase  v.  Cheney, 

cused  of  crime  of  the  right  of  challenge  58  111.  509. 

for  actual  bias.    State  v.  McClear,  11  A  Psoly  Is  Bot  Obliged  to  Tender  Eln 

Nev.  39.  Challenge  Twlee,   but  when  once  pre- 

Implied  Bias.  -<- "  The  right  to  chal-  sented  the  court  should  try  it  unless 

498  Volume  XII. 


IToRBfttioa  of  TzUl  Jury.  JURY.  GhaUangM  te  OftiuM. 

trial  of  criminal  causes,*  and  are  available  to  either  party.* 

b.  Classification.  —  At  common  law  challenges  to  the  polls 
-were  divided  into  two  classes,  challenges  for  cause  and  peremp- 
tory challenges,  and  were  exceptions  to  particular  jurors.  Chal- 
lenges for  cause  were  again  divided  into  challenges  for  principal 
cause  and  challenges  to  the  favor.' 

A  Frindpal  Cauo  of  challenge  k>  a  juror  is  one  founded  upon  such 
a  state  of  facts  as  will  authorize  a  presumption  of  the  existence 
of  such  a  bias,  prejudice,  or  incompetency  as  absolutely  to  dis- 
qualify the  person  to  act  as  an  impartial  juror  in  the  particular 
case.* 

ChaiiengM  to  iho  Tkyor  are  proper  where  the  matter  shown  does 
not  demonstrate  per  se  unindifference  of  the  juror,  but  only  excites 
a  suspicion  thereof,  and  leaves  it  as  a  matter  of  fact  to  be  found 
or  not  found  upon  evidence.* 

The  Dittinetion  between  principal  challenges  and  challenges  to  the 
favor  has  been  practically  abolished  in  most  of  the  states,  except 
as  to  the  mode  of  trying  them,  the  former  being  considered  mat- 
ters exclusively  for  the  consideration  of  the  judge,  and  the  latter 
matters  for  triers  or  for  the  court  sitting  as  a  trier.* 

c.  Grounds  —  (i)  ^^  Common  Law.  —  At  common  law  the 
grounds  which  would  justify  a  challenge  for  cause  were  various 
and  not  subject  to  precise  definition.  As  before  stated,  the 
ground  for  principal  challenge  was  one  from  which  bias  or 
partiality  might  be  inferred  as  a  logical  conclusion,  while  the 
ground  of  challenge  to  the  favor  was  some  probable  suspicion  of 

trial  is  explicitly  waived.    Meeker    v.  Ion,  3  Lans.  (N.  Y.)  234;    Schoeffler  v. 

Potter,  5  N.  J.  L.  678.  State,   3  Wis.  823;    i  Chitty's  Crim. 

1.  Boileaa  v.  Life  Ins.  Co.,  9  Phila.  Law,  518. 

(Pa.)  218.  For  a  discussion  of  peremptory  chal- 

S.  State  V.  Knight,  43  Me.  11.  lenges  see  infra^ 

Trial  on  Joint  Indiotmont.  —  In  crim-  Coke's  ClaMiiieation.  —  Challenges  to 

inal  cases,  if  several  persons  be  tried  the  polls  su  capita  are  exceptions  to  the 

on  a  joint  indictment  by  the  same  jury,  particular  jurors;  these  were   reduced 

each  has  a  separate  and  independent  to  four  heads  by  Sir  Edward  Coke; 

right  to  his  challenges,  whether  per-  propter    honoris  respectum ;  propter  de- 

emptory  or  for  cause.     Peoples.  Wei-  fecium;  propter  affectum;  9SiA  propter 

mer,  (Mich.   1896)  68  N.  W.  Rep.  241;  delictum,    3  Black.  Com.  361. 

Bixbee  v.  State,  6  Ohio  86;  Mahan  v,  4.  Je£Ferson  County  v,  Lewis,  20  Fla. 

State,  10   Ohio  233;  State  v.  Dureln,  980;  State  v,  Howard,   17  N.  H.  171 ; 

29  Kan.  688.  People  v,  Bodine,  i  Den.  (N.  Y.)28i; 

Two  of  three  persons  jointly  on  trial  Stagner   v.    State,  9  Tex.   App.  440; 

cannot  complain  of  the  action  of  the  Schoeffler  v.  State,  3  Wis.  823. 

court  in  rejecting  a  juror  because  not  6.  State    v.    Potter,    18    Conn.   166; 

indifferent  as  to  the  other  defendant.  People  v.  Bodine,  i  Den.  (N.  Y.)  307; 

State  V.  Prater,  26  S.  Car.  198.  State  v,  Benton,  2  Dev.  &  B.  L.  (N.  Car.) 

Sdf-ohallenge.  —  A  juror  cannot  chal-  212;  Schoeffler  v.  State,  3  Wis.  823;  3 

lenge  himself.     Den  v,  Pissant,  i  N.  J.  Black.  Com.  363. 

L.   254.     See  also  U.  S.  v,  Cornell,  2  6.  Stephens  v.  People,  38  Mich.  739; 

Mason  (U.  S.)  106.  Holt  v.  People,  13  Mich.  224.     And  see 

8.  Milan    v.     State,    24    Ark.    348;  Thomas  v.  People,  67  N.  Y.  218. 

Dumas  v.  State,  65  Ga.  475;  State  z/.  See  infra^  IX.  8.     Examination  and 

Howard,  17  N,  H.  171;  People  v.  Mai-  Trial  of  Challenges. 
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bias  or  partiality.* 

(2)  Formation  and  Expression  of  Opinion.  —  The  formation  and 
expression  of  an  opinion  relative  to  the  merits  of  the  case,  or  to 
the  guilt  or  innocence  of  one  accused  of  crime,  is  a  well-recog- 
nized ground  of  challenge,*  which,  however,  can  be  urged  only 
by  the  party  against  whom  it  was  formed  and  expressed.' 
Where  the  common-law  distinction  as  to  challenges  for  cause  is 
still  preserved,  if  the  opinion  is  fixed,  definite,  and  unconditional 
the  challenge  will  lie  for  principal  cause,*  but  if  the  opinion  is 

1.  Blackstone'i  Statement.  —  "A  prin-  challenge  that  the  juror  had  formed  and 
cipa'  challenge  is  such  where  the  cause  declared  his  opinion  touching  the  mat- 
assigned  carries  with  it /Wma/a^7>,evi-  ter  in  controversy.  ♦  ♦  ♦  Accord- 
dent  marks  of  suspicion,  either  of  ing  to  these  authorities  and  others  like 
malice  or  favor;  as,  that  a  juror  is  of  them,  where  the  matter  alleged  was 
kin  to  either  party  within  the  ninth  de-  held  10  be  ground  for  principal  chal- 
gree ;  that  he  has  been  arbitrator  on  lenge,  all  the  challenging  party  wad 
either  side;  that  he  has  an  interest  in  called  upon  to  do  was  to  prove  the  ex- 
the  cause;  thaf  there  is  an  action  de-  istence  of  the  fact  alleged  by  him  as  a 
pending  between  him  and  the  party:  ground  of  challenge,  and  that  being 
that  he  has  taken  money  for  his  ver-  shown,  the  incompetency  of  the  juror 
diet;  that  he  has  formerly  been  a  juror  followed  as  a  necessary  legal  conse- 
in  the  same  cause:  that  he  is  the  quence,  and  in  such  case  no  inquiry 
party*s  master,  servant,  counsellor,  was  permitted  as  to  whether,  not with- 
steward,  or  attorney,  or  of  the  same  standing  the  fact  shown,  he  could  sit 
society  or  corporation  with  him;  all  as  a  juror  and  render  a  fair  and  impar- 
these  are  principal  causes  of  challenge  tial  verdict.  The  law,  from  the  fact 
which,  if  true,  cannot  be  overruled,  proved,  conclusively  presumed  bias, 
for  jurors  must  be  omni  exceptione  and  permitted  no  further  inquiry." 
majores.  Challenges  to  the  favor  arc  Coughlin  v.  People,  144  111.  164. 
where  the  party  hath  no  principal  chal-  2.  Trimble  v.  State,  2  Greene  (Iowa) 
lenge,  but  objects  only  some  probable  404;  Com.  v.  Knapp,  9  Pick.  (Mass.) 
cirrumstancesof  suspicion,  as  acquaint-  499;  Com.  v.  Ruzzell,  16  Pick.  (Mass.) 
ance  and  the  like,  the  validity  of  which  153;  Blake  v.  Millspaugh,  i  Johns, 
must  be  left  to  the  determination  of  ^N.  Y.)  316;  Pringle  v.  Huse,  i  Cow. 
triers,  whose  office  is  to  decide  whether  (N.  Y.)  432;  People  v,  Rathbun,  21 
the  juror  be  favorable  or  unfavorable."  Wend.  (N.  Y.)542;  People  v.  Bodinc,  i 
3  Black.  Com.  363.  Den.  (N.  Y.)  2S1;    State  v.  Benton,  2 

General    DiBCussion.  —  '*  Among    the  Dev.  &  B.  L.  (N.  Car.)  196. 

various  matters  which,  at  common  law,  Yoliuitary  Attempt  at  Disqoalifioatioii. 

were  held  to  be  principal  cause  of  chal-  —  If  a  juror  who  has  been  summoned 

lenge,  that  is,  cause  from  which  bias  or  voluntarily    forms     and     delivers    aa 

partiality  would  be  inferred  as  a  logical  opinion  with  a  view  of  disqualifying 

conclusion,  were  these:  consanguinity  himself  for  service  as  a  juror,  it  is  a 

or  affinity  of  the  juror  with  either  of  contempt   of    court.     U.    S.     v,     De- 

the  parties  within    the  ninth  degree;  vaughan,  3  Cranch  (C.  C.)  84. 

that  the  juror  was  godfather  to  the  child  3.  State  v.   Bill,    15   La.   Ann.    114; 

of  either  party,  or  ^  converse ;  that  the  State  r.  Bunger,  14  La.  Ann.  465;  State 

juror  was  of  the  same  society  or  corpora-  v.  Benton,  2  Dev.  &  B.  L.  (N.  Car.)  196. 

tion  with  either  party;  or  was  tenant  or  4.  State   v.  Williams,  3  Stew.  (Ala.) 

'  within  the  distress  '  of  either  party;  or  454;  People  v,  Rathbun,  21  Wend.  (N. 

had  an  action  implying  malice  depend-  Y.)  509;  Stout  v.   People,  4  Park.  Cr. 

ing  between  him  and  either  party;  or  Rep.  (N.  Y.  Supreme  Ct.) 71. 

was  master,  servant,  counsellor,  stew-  The  Faet  that  a  Juror  Had  Exprened  an 

ard,  or  attorney  for   either  party;  or  Opinion  respecting  a  cause,  before  he 

after  he  was  returned,  he  ate  and  drank  was  summoned,  is  not  necessarily  a 

at  the  expense  of  either  party;  or  had  ground  of  principal  challenge;    bui  if 

been   chosen    as  arbitrator  by   either  the  evidence  adduced  shows  also  mal- 

party.     By  most  of  the  authorities  it  ice,  ill  will,  interest,  or  a  fixed  opinion 

was  held   to   be  ground  of  principal  or  determination,   this   raises  a  legal 
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merely  hypothetical  and  indefinite  the  challenge  will  lie  to  the 
favor.* 

(3)  Bias  or  Partiality,  —  Bias  or  partiality  of  the  juror  is  a 
good  cause  of  challenge,  the  mere  suspicion  thereof  warranting 
no  more  than  a  challenge  to  the  favor,*  but  the  existence  of  bias 
or  prejudice  against  crime  will  not  constitute  a  ground  of  chal- 
lenge.' 

(4)  Relationship.  —  Relationship  of  a  venireman  to  a  party  by 
blood  or  by  affinity  within  proscribed  degrees  was  at  common  law 

presumption  against  the  indifference  of  ence  of  witnesses  will  not  incapacitate 

the  juror.     In  other  cases  the  court,  the  juror  from   sitting    in    the    case. 

in   its  discretion,  may  inquire   under  Com.  v.  Reid,  8  Phila.  (Pa.)  385. 

what  circumstances  the  opinion   was  That  certain  jurors  heard    the  evi- 

expressed,  and  upon  such  inquiry  deter-  dence  on  a   motion   for  a  change  of 

mine  whether  the  juror  stands  indiffer-  venue,  is  not  a  ground  for  excluding 

ent.     If  unexplained,  the  expression  of  them  from  the  panel.     State  v.  Wisdom, 

an  opinion  is  sufficient  to  set  him  aside.  84  Mo.  177. 

State  V,  Howard,  17  N.  H.  171.  Landloi^l  and  Tenant.  —  It  has  always 

1.  Stout  f.  People,  4  Park.  Cr.  Rep.  been  considered  a  principal  cause  of 
(N.  Y.  Supreme  Ct )  71;  Pringle  v.  challenge  to  a  juror  that  he  is  the  ten- 
Huse,  I  Cow.  (N.  Y  )  436;  People  v.  ant  of  either  of  the  parties  to  the  suit. 
Bodine.  i  Den.  (N.  Y.)  281;  State  Hathaway  v,  Helmer,  25  Barb.  (N. 
V.  Benton,  2  Dev.  &  B.  L.  (N.  Car.)  196.  Y.)  29. 

Bight  to  Challenge.  —  A  statutory  pro-  Bail  for  Priioner.  —  It  is  a  good  objec- 

vision  that  an  opinion  or  impression  as  tion  to  a  talesman  who  is  called  as  a 

to  the  guilt  or  innocence  of  a  prisoner,  juror  that  he  is  bail  for  the  prisoner's 

or  the  expression  of  the  same,  shall  not  appearance.     People  v.  M'CoUister,  I 

be  a  sufficient  ground  of  challenge  for  Wheel.  Cr.  Cas.  (N.  Y.)  391. 

proper  cause,  will  not  affect'the  right  to  Jnror  as  Wltnew.  —  That  the    juror 

challenge  for  favor  upon  those  grounds,  was  summoned   as  a  witness  by  the 

Thomas  v.  People,  67  N.  Y.  218.  prisoner,  is  a  principal  cause  of  chal- 

2.  Courtwright  v.  Strickler,  37  Iowa  lenge.  Com.  v,  Joliffe,  7  Watts  (Pa.) 
382;  Jones  V,  Butterworth,  3  N.  J.  L.  585. 

48.  A  Venireman  Who  Has  Bet  on  the  Besnlt 
fopposed  Interest  in  Case.  —  It  is  not  is  properly  set  aside  on  challenge, 
error  that  the  challenge  of  a  juror  for  Cluverius  v.  Com.,  81  Va.  787. 
cause  was  allowed  upon  its  appearing  Prejndiee  Against  Theatricals.  —  In  an 
that  he  was  interested  in  the  result  of  action  by  theatrical  manager  for 
the  trial,  although  it  became  manifest  alleged  libel  concerning  the  character- 
in  the  further  progress  of  the  trial  that  ization  of  the  performance,  the  fact  that 
the  juror  had  no  interest.  Silvis  v,  a  juror  states  that  he  is  opposed  to 
Ely,  3  W.  &  S.  (Pa.)  420.  theatrical  representations  is  not  a 
AdTerse  Interest  to  Opposing  Party.  —  ground  of  challenge  for  principal  cause, 
It  is  not  a  ground  of  challenge  by  one  but  only  of  challenge  to  the  favor, 
party  that. a  juror  has  an  adverse  in-  Maretzek  v,  Cauldwell,  5  Robt.  (N.  Y.) 
terest  to  that  of  the  other  party.     Thus  660. 

it  is  not  a  ground  of  challenge  by  a  de-  When  a  Principal  Canse  of  Challenge.  — 

fendant  which  is  a  municipal  corpora-  A  challenge  on  the  ground   that  the 

tion,  that  a  proposed  juror  is  a  taxpayer,  juror  entertains  and  has  manifested  a 

and  may  ultimately  be    compelled  to  strong  bias  and  prejudice  against  the 

contribute  to  the  payment  of  any  judg-  defendant  is  a  principal  challenge  and 

ment     recovered,     etc.       Conklin     v.  not  a  challenge  to  the  favor.     Mann  v. 

Keokuk,  73  Iowa  343;  and  see  Hollen-  Glover,    14  N.   J.    L.    195;    People   v, 

beck  V.  Marshaltown,  62  Iowa  24.  Allen,  43  N.  Y.  28. 

Putial  Knowledge  of  Facts  of  Case. —  3.  Davis  z/.  Hunter,  7  Ala.  135;  Wil- 

The  fact  that  a  juror  was  present  at  the  Hams  v.  State,  3  Ga.  453;  Albrecht  v. 

examination  of    an  officer  as   to  the  Walker,  73  111.  69;  Kroer  v.  People,  78 

e^orts  of  the  latter  to  secure  the  pres-  111.  294;  State  v.  Burns,  85  Mo.  47. 
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cause  of  principal  challenge,  and  still  is  a  good  ground  of  chal- 
lenge.* The  mere  acquaintance,  however,  of  a  venireman  with 
counsel  is  not  a  ground  of  challenge  for  cause,*  though  business 
relations  with  him  may  be ;  •  but  in  the  absence  of  a  statutory 
provision  prescribing  relationship  of  a  juror  to  the  prosecuting 
attorney  as  a  ground  of  challenge,  the  court  will  not  disturb  a 
conviction  in  a  case  wherein  such  conditions  existed.* 

(5)  Participation  in  Former  Trial.  —  It  is  also  a  good  cause  of 
challenge  that  a  person  acted  as  a  juror  on  a  former  trial  of  the 
same  cause.*  The  mere  fact,  however,  that  a  juror  attended  at 
a  former  trial  is  not  of  itself  a  good  objection,  if  he  did  not  par- 
ticipate in  the  finding  of  a  verdict.* 

Joint  Indlotment.  —  It  is  considered,  however,  that  the  fact  that 
a  venireman  served  on  the  trial  of  a  person  jointly  indicted  for 
the  same  offense  will  constitute  a  good  probable  cause  of  chal- 
lenge, or  at  least  furnish  a  good  reason  for  trying  the  matter  of 
his  indifference.'' 

1.  TniUinger  v,  Webb,  3  Ind.  198;  him  as  a  juror.    Weeks  r.  Medler,  90 

Stevenson  v.  Stiles,  3  N.  J.  L.  310.  Kan.  57. 

If  All  the  Juron  Wero  of  AiBnity  to  a  6.  Juror  Bzonsed.  —  There  is  no  objec- 

parcy,  it  was  not  a  ground  of  challenge  tion   to  a  conviction  because  the  de- 

to  the  array,  but  only  of  challenges  to  fendants  were  compelled  to  challenge 

the  polls.     2  Roll.  Abr.  638.     See  Com.  peremptorily  a   juror  who  had   been 

V,  Walsh.  124  Mass.  32.  called  on  the  previous  trial  of  the  case 

Sefnsal  to  Gonsent  to  Diaoharge  of  Juror  but  who  did  not  sit,  having  been  ex- 

Sworn.  —  In  Spong  v.  Lesher,  i  Yeates  cused.     Carthaus  v.  State,  78  Wis.  560. 

(Pa.)  326,  it  was  held,  the  verdict  ap-  Jurors    Bijeetad.  —  That  jurors  at  a 

pearing  to   be   just,   that  a  new  trial  previous  trial  on  the  same  indictment 

should  not  be  granted  to  the  defendant  were  rejected  by  the  defendant,  is  not  a 

for  the  reason  that,  a  brother-in-law  of  ground    of    challenge    to    the    polls, 

one  of  the  plaintiffs  having  been  sworn  Blackman  v.  State,  80  Ga.  785;  State  v. 

as  a  juror,  upon  discovery  of  the  fact  Henley,  R.  M.  Charlt.  (Ga.)  505. 

he  was  not  discharged  by  the  court,  it  Disagroament  of  Formor  Jury.  —  In  the 

appearing,  however,  that  the  plaintiff  absence  of  any  showing  that  a  juror 

agreed  to  waive  the  juror  if  the  defend-  was  prejudiced  or  biased,  there  is  no 

ant  would  consent  to  substitute  another  error  in  refusing  to  set  him  aside,  after 

in  his  stead,  but  this  consent  was  not  he  has  been  regularly  impaneled  and 

given.  sworn,  because  he  previously  sat  in  the 

S.  Vojtav.  Pelikan,  15  Mo.  App.  471.  same    cause,    wherein    the  jury    dis- 

Boarding  with  Oounaal.  —  The  fact  that  agreed.     Whitner  v.  Hamlin,  12  rla.  18. 

a  juror  boarded  with  counsel  will  not  Formar  Witnaas.  —  It  is  not  a  good 

tend  to   disqualify  him.     Statham  v.  ground  of  challenge  that  a  juror  has 

State,     84     Ga.     17.        Distinguishing  been  called  as  witness  for  the  state  on 

Walker  V.  Walker.  11  Ga.  203;  Walker  a  former  trial  of  the  same  indictment 

V.   Hunter,    17  Ga.   364;    Springer  v.  to  testify  against  the  general  character 

State,  34  Ga.  379.  of  the  prisoner     Fellow's  Case,  5  Me. 

8.  Dapaty  of  Froaacntixig  Attorney.  ~-  333. 

That  the  juror  is   the  deputy  of   the  7.  Challenge  to  Favor.  —  On  separate 

prosecuting  attorney,  is  a  good  ground,  trials  of  a  joint  indictment,  it  is  not  a 

Block  V.  State,  100  Ind.  357.  cause  of  challenge  that  a  juror  sworn 

4.  People  V,  Waller,  70  Mich.  237.  on  one  trial  found  a  verdict  of  guilty, 

5.  Freeman  v.  Wall,  3  Luz.  L.  Reg.  thouj^h  it  is  good  cause  to  submit  his 
(Pa.)  33.  indifference  to  triers.     U.  S.  t».  Wilson, 

Partial  Trial.  —  The  fact  that  one  was    i  Baldw.  (U.  S.)  78. 
a  juror  upon  a  former,  although  merely        It  is  no  ground  for  a  postponement 
partial,  trial  of  the  cause  incapacitates    or  continuance  of  a  felony  case,  that 
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^  Alienage.- — Ali^h^e,  though  not  necessarily  a  disqualifi- 
cation, is  a  ground  of  challenge  for  cause. ^ 

(7)  Ignermnce  ^/English  Language.  —  That  a  juror  is  ignorant 
of  the  English  language,  or  haa  an  insufficient  knowledge  of  it, 
may  furnish  a  good  ground  of  challenge.^ 

(8)  Conscientious  Scruples,  —  In  some  jurisdictions  a  fixed 
opinion  or  conscientious  scruples  against  the  infliction  of  the 
death  penalty  of  of  the  higher  grades  of  punishment,  or  an 
unwillingness  to  convict  for  offenses  so  punisnable,  is  such  a  dis- 
qualification of  the  juror  that  it  may  furnish  good  ground  for 
challenge  by  the  prosecution.' 

some  of    the  jurors  constituting  the  HatntallJdjig  lliten  JtiMr  Ihithil^  trlM. 

panel  put  upon  the  accused  had,  at  the  —  In  Territory   v.  Hart,   7  Mont.  42, 

same  term,  served  in  the  trial  of  an-  there  was  held  to  be  no  available  erroY 

other  person  jointly  indicted  with  the  where  it  appeared  that  during  a  trial  of 

accused  for    the  same    offense.     The  a  capital  onense  there  waS  objection  to 

proper  method  of   objecting  to  such  a  juror    on   the  ground  of  alienaspe, 

jurors  would  be  by  challenge  to  the  whereupon,  opportunity  being  afTorded 

polls,  if  they  qualified  upon  their  v^tV  by  the  court,  the  objectionable  jurol* 

dirt,     Humphries   v.    State,    100    Ga.  waS  naturalized  in  proper  foriA,  ahd  the 

260.  trial  proceeded. 

Msllor  Aiding  in  Conunission  of  Grime,  t*  Slate  v.  Gay,   25   La.   Ann.  472; 

—  it  is  error  to  permit  a  juror  to  sit  in  Garcia  v.   State,    I2    Tex.    App.    335; 

a  criminal  case  where  it  appears  that  Etheridge  v.  State,  8  Tex.  App.  133; 

be  served  as  a  jurjrman  at  the  trial  of  Campbell  v.  State,  30  Tex.  App.  645. 

another  charged  with   aiding  the  de-  Where  by  statute  (Code   Pro.  Tex. 

fendant    in    the    commission    of    the  art.  636,  subdiv.  14)  it  U  provided  that 

offense.     People  v.  Troy,  96  Mich.  830,  a  challenge  for  inability  to  read  and 

Trial  for  Similar  Offense.  —  In  Smith  v,  write  the  English  language  shall  not  be 

State,  55  Ala.  i,  which  was  a  prosecu-  sustained  if  it  appears  that  the  requisite 

tton  for  selling  intoxicating  liquors  to  a  nutaiber  of  jurors  il^ho  are  able  to  read 

man  of  *'  known  intemperate  habits,^*  and  write  lh<[:  langU&gte  cannot  be  found 

It  was  held  that  a  person  who  had  sat  in  the  county,  on  appeal  from  a  decision 

as    a    juror  on   the  trial  of  another,  overrulinc^  &  challenge  on  that  gtoUnd, 

charged  with  selling  to  the  same  man^  the  record  must  show  affirmatively  that 

might  be  challenged  for  cause,  although  it  appeared  to  the  trial  court  that  there 

the  statute  made  n6  express  provisions  could   not  be   found   in  the  county  a 

for  challenges  in  such  a  cases  ^Tt/^rr^/iMi^  sufficient    number  of   qualified  jutors 

Boggs  V.  9tate»  45  Ala.  30,  and  Lyman  able  to  read  and  write  the  language. 

v.-  State,    45    Ala.    72,   in   which  the  Garcia  v.  State,  12  Tex.  App.  335. 

grounds  specified  in  the  statute  were  8.  AldbaMa.  —  Stalls  v.  State,  2^  Ala. 

held  to  be  exclusive  of  all  others.  25;  Waller  v.  Stare,  40  Ala.  325;  Smith 

*'  Joint    Indietment  ^^  —  dtatutor^  Con-  t/.  State,  55  Ala.  t ;  Jackson  v.  State,  74 

ftraetion.  — In  State  v.  SheeSy.  15  Iowa  Ala.  26;   Garrett  v.  State,  76  Ala.  18; 

404,  a  statute  allowing  a  challenge  folr  Harrison  v.  State,  79  Ala.  29. 

cause  to  any  person  who  had  served  on  Arkansas,  —  Atkins  p.  State,  16  Atk. 

a  jury  which  tried  another  defendant  S79' 

for  the  offense  charged  in  the  indict-  CaliforHid.  —  State  t^.  Tanner,  2  Cal. 

ment  was  construed  to  refer  to  cases  258;  People  v.  Ah  ChUiig,  54  Cal.  398$ 

where  two  or  more  had  been  jointly  in-  People  v.  Majors,  65  Cal.  138. 

dieted  for  the  same  offense,  fend  had  Colorado,  —  Jones  tf.  People,  6  Colo, 

served  in  their  trial,  and  not  to  a  class  452. 

of  cases  where  the  offense  is  single  and  Delaware,  •^—  State    ^.    Windsor,    5 

in    its    nature  cannot    be    committed  Hairr.  (Del.)  S^^. 

jointly.  Florida,  -- Metzgiftr  if.  State,  18  Fla. 

1»  Chase    v.    People,    40    111*    352;  48I. 

burrah  v.  State,  44  Miss.  789;  State  v%  Indiana.  —  Greenle^  v.  State,  60  Ind-. 

Suarrel»  2  Bay  L.  (S.  Car.)  150.  141;  Stephenson  v.  State,  tto  Itld.  358; 
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(9)  Prior    Service    as    Juror.  —  In    addition    to   the   several 

grounds  which  were  recognized  at  common  law,  and  now  gen- 
erally by  statute,  there  are  various  other  grounds  of  challenge 
which  have  been  prescribed  by  legislation  in  the  several  states- 
Thus  the  fact  that  a  venireman  has  performed  jury  service  within 
a  prescribed  time  is  made  a  cause  of  challenge  in  some  of  the 
states/  and  in  some  jurisdictions  provisions  of  this  nature  are 
deemed  applicable  to  tales  jurors,*  while  in  others  the  contrary 

Davidson  v.  State,  135  Ind.  254;  Gross  was  held  that   conscientious  scruples 

V,  State,  2  Ind.  329.  against  a  verdict  which  would  necessi- 

Mississippi.  —  Jones  v.  State,  57  Miss,  tate  capital  punishment  were  a  good 

684;  Coleman  v.  State,  59  Miss.  484.  cause  of  challenge  in  a  capital  case; 

Missouri. — State   v.   West,   69    Mo.  Story,  J.,  saying  that  it  had  been  the 

401;  State  V.  Leabo,  89  Mo.  247.  practice  in   that  court  ever  since   the 

Nebraska.  —  St.    Louis    v.    State,    8  escape  of  two  atrocious  men  through 

Neb.  405;  Bradshaw  v.  State,  17  Neb.  the  scruples  of  two  jurymen,  that  each 

147;  Johnson  z/.  State,  34  Neb.  257.  juror,    before    being   sworn   in   chief, 

Nrvada.  —  Statez/.  Pritchard,  15  Nev.  should  be  asked   whether  he  had  any 

75.  conscientious  scruples  as  to  finding  a 

New   York.  —  Walters    v.   People,  6  verdict  of  guilty  in  a  capital  case. 

Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  15;  In  Iowa  it  is  not  a  ground  of  chal- 

People  z'.  Damon,  13  Wend.  (N.  Y.)  351.  lenge  for  cause  in  a  capital  case  that 

Pennsylvania. — Com.  v.  Lesher,   17  a    juror    has    conscientious     scruples 

S.  &  R.  (Pa.)  155.  against  capital  punishment.     State    v, 

Texas.  —  Shaier  z/.  State,  7  Tex.  App.  Lee,  91  Iowa  499. 

239;    Clanton   v.  State,   13  Tex.   App.  1.  In  Indiatia  it  is  ground  for  chal- 

139;    Caldwell   v.    State,   41   Tex.   86;  lenge  that  a  juror  has  served  during 

White  V.  State,  16  Tex.  206.  the  preceding  year.     Goshen  v.   Eng- 

Virginia,  —  Cluverius    v.    Com.,   81  land,  119  Ind.  368. 

Va.  787.  In    Nebraska    and     Vermont   service 

United  States,  —  U.  S.  v,  Cornell,  2  within  two  years  prior  to  the  time  of 

Mason  (U.  S.)  91;  U.  S.  v,  Wilson,   i  the  challenge  is  ground.     Wiseman  t^. 

Baldw.  (U.  S.)  78.  Bruns,  36  Neb.  467;  Plattsburgh  First 

The  Accused  Cannot  Cromplain  That  the  Nat.  Bank  :*.  Post,  66  Vt.  237. 

State  Declined  to  Challenge  for  cause  a  Service  on  Begnlar  PaneL  —  Within  the 

juror  who  had  a  fixed  opinion  against  Illinois  act  relative  to  exemptions  from 

capital    or    penitentiary    punishment,  jury  duty   after  a   prescribed    time  of 

Wesley  v.  State,  61  Ala.  282;  Murphy  service,  the  *'  regular  panel  '*  contem- 

V.  State,  37  Ala.  142;  Harrison  v.  State,  plates  the  panel  selected  under  the  act 

79  Ala.  29.  relative  to  jurors.  Chicago,  e*tc.,  R.  Co. 

In  Kentucky,  the  right  of  challenge  v.  Eaton,  136  III.  9. 

for  implied  bias  given  by  the  code  for  What    Constitntee  Prior  Service.  —  In 

conscientious      scruples     against     the  Neuby   v.    Harrell,    99    N.    Car.     149, 

death  penalty,  in  the  trial  for  an  offense  wherein  a  juror  was  challenged   on  the 

punishable  with  death,  was  held  not  to  ground  that  he  had  served  within  two 

have  been  abrogated  by  an  amendment  years,  it  appeared  that  he  was  of  the 

permitting  the  jury  to  fix  the  penalty  regular  panel,  and  had  served  in  a  cap- 

for  murder.     Smith  v.  Com.,  (Ky.  1896)  italcase  on  the  previous  day;  that  when 

37  S.  W.  Rep.  586.  the  verdict  was  rendered  the  court  dis- 

In  MiBsissippi,  persons  with  conscien-  charged  all  jurors  except  those  of  the 

tious  scruples  against  the  death  penalty  regular  panel  who  had  no  desire  to  go 

are    incompetent    persons    in    capital  home.     These  were  required  to  be  in 

cases,   notwithstanding  a  statute  per-  court  on  the  next  day,  at  which  time 

mitting  the  jury  to  fix  the  punishment  the  juror  in  question  was  called  and 

at  imprisonment   for  life.      Spain    v,  took  his  seat  in  the  jury  box.     It  was 

State,  59  Miss.  19;  Thompson  v.  State,  held  that  he  was  a  regular  juror,  and 

19  Tex.  App.  593.  that  the  ground  of  the  challenge  was 

United   States  Conrte.  —  In  U.   S.   v,  insufficient. 

Hewson,   Brunner's  Coll.  Cas.  532,  it  2.  Barker    v,    Hine,     54    Ind.    542, 
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doctrine  prevails.'  Where  the  challenge  is  on  this  ground  it 
seems  to  be  necessary  that  the  challenger  should  sustain  his 
objection  by  showing  actual  former  service  *  or  service  in  the 
same  court.* 

(lo)  Cause  Pending  at  Term.  —  Another  statutory  cause  of  dis- 
qualification, and  consequently  a  good  cause  of  challenge,  is  the 
fact  that  a  juror  has  a  cause  pending  at  the  same  term  at  which 
he  attends.* 

(i  i)  O titer  than  Statutory  Causes,  —  Causes  of  challenge  are 
not  necessarily  limited  to  those  prescribed  by  statute,  so  as 
to  preclude  the  court,  in  the  exercise  of  its  discretion,  on 
the  presentation  of  a  proper  case,*  though   there  are  decisions 

Christie  v.  State,  44  Ind.  408;  Kasse-  cause  there  was  no  jury  case  to  try. 

baum  V.  Stale,  45  Ind.  277;  Demaree  State  v.  Lowe,  56  Kan.  594. 

V.  State,  45  Ind.  299;  Williams  ».  State;  8.  Within  a  provision  that  prior  serv- 

45   Ind.  299;    Wiseman   v,    Bruns,   36  ice  within  the  year  will  be  a  sufficient 

Neb.  467.  excuse  for  service  at  the  same  court, 

Kiohigan.  —  Section    7584a  of    How-  and  also  a  ground  of  challenge,  the 

ell's  Michigan  Statutes,  providing  that  service   must  be   made    in    the   same 

a  juror  who  has  already  served  in  the  court.      Courvoisier  v,   Raymond,   23 

same  court  within  a  year  shall  be  dis-  Colo.  113. 

qualified,  applies  to  one  who  served  as  4.  See     Murphy    v.    State,    9    Lea 

talesman    in     a    street-opening    case.  (Tenn.)378. 

Williams  v.  Grand  Rapids,  53  Mich.  KeceMity  of  Olrjection.  —  It  is  not  a 

271.  ground  for  a  new  trial  that  a  party  to  a 

1.  The  Vermont  Statute  iii,  of  1884,  suit  pending  at  the  same  term,  disquali- 
disqualifying  jurors  drawn  from  towns  fied  for  that  reason,  sat  in  another 
of  more  than  two  hundred  inhabitants  cause,  where  no  motion  to  discharge 
from  serving  as  jurors  within  the  two  him  was  made—  the  statute  in  ques- 
years  of  the  drawing,  is  applicable  to  tion  requiring  him  to  be  discharged  for 
those  taken  from  the  regular  panel,  the  term  on  a  motion  to  that  effect, 
and    not    to    talesmen.       Plattsburgh  Bellows  v.  Weeks,  41  Vt.  590. 

First  Nat.  Bank  v.  Post,  66  Vt.  237.  At  Urae.  —  In  Hodges  v.  Lassiter,  96 

United  States  Conrts.  —  In  Walker  z^.  N.  Car.  351,  it  was  said  that  assuming 

Collins,  4  U.  S.  App.  406,  50  Fed.  Rep.  that  a  prosecution  for  a  criminal  offense 

737.  it  was  held  that  the  Act  of  Con-  could  be  treated  as  a  suit,  yet  a  statu- 

gress  of  1872,  requiring  conformity  in  tory  provision  disqualifying  for  service 

the  federal  courts,  as  nearly  as  may  be,  jurors  drawn,  who  had  suits  pending 

to  the  state  practice,  did  not  make  a  and  at  issue,  was  inapplicable  to  a  per- 

statutory   provision    relative  to    prior  son  under  indictment,  which  had  been 

service  of  talesmen  in  the  same  court  long  pending,  but  to  which  he  had  not 

as  a  sufficient  ground  for  challenge,  pleaded. 

which   had  not  been  adopted  by  the  Kecessity  of  Trial  During  Term.  —  A 

federal  court,  binding  upon  that  court,  statute  declaring  incompetent  a  party 

2.  State  V.  Miller,  53  Iowa  84;  State  to  a  suit  pending  for  trial  was  held  to 
V.  Whitfield,  92  N.  Car.  831;  States,  apply  to  a  juror  who  had  a  civil  suit 
Thome,  81  N.  Car.  555;  State  v,  pending  for  trial,  and  further  it  was 
Brittain,  89  N.  Car.  481.  held  that  it  was  immaterial  whether  or 

DiBchurge  Without Serviee. —  Thechal-  not  the  cause   was    tried  during  the 

lenge  of  a  juror  on  the  ground  that  he  term.     Plummer  v.  People,  74  111.  361. 

had  served  in  a  court  of  record  during  6.  Block  z/.  State,  100  Ind.  357;  Lester 

the  next  term  preceding  the  trial  is  not  v.  State,  2  Tex.   App.  432;    Smith  v. 

good   unless  it  is  shown  that  the  juror  State,  55  Ala.   i,  overruling  Boggs  v, 

actually  sat  in  the  case.     It  is  not  a  State,  45  Ala.  30,  and  Lyman  v.  State, 

ground  that  he  was  merely  summoned  45  Ala.  72. 

on  the   regular  panel  at  a  preceding  In   Texas  the  power  to  allow  a  chal- 

term  of  the  court,  but  was  discharged  lenge  for  cause  other   than  that  pre- 

on  the  first  day  of  his  attendance  be-  scribed  by  statute  is  discretionary,  and 
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to  the  contrary.* 

(12)  Miscellaneams  Grounds — Xaemyilflft.  —  The  decided  weight 
of  authority  is  to  the  effect  that  a  statutory  exemption  which  is 
not  an  absolute  disqualification,  but  a  mere  personal  privilege 
which  may  be  waived,  is  not  a  ground  of  cliallenge,*  though  it  has 
been  held  that  the  fact  that  persons  are  returned  as  jurymen  who 
are  over  the  age  limit,  and  disqualified  by  statute,  is  a  good 
ground.' 

014«ftioA  u  Armj.  —  A  ground  which  would  be  a  good  ground  of 
challenge  to  the  array  is  not  sufficient  for  a  challenge  to  the 
cause.* 

A  GrMud  «f  Challflngt  u  %  Taleimaa  may  not  be  necessary  ground  of 
challenge  to  a  regular  juror,  and  vice  versa.^ 

d.  Waiver  of  Right  of  Challenge.  — The  right  to  chal- 
lenge for  cause  may  be  waived  ^  by  neglect  or  omission  to  chal- 

will  not  be  revised  unless  it  Is  made  otherwise,  from  a  place  near  to  instead 

clearly  to  appear  that  the  party  com*  oi  remote  from  the  vicinage,  an  objec- 

plaining  was  deprived  of  a  trial  by  a  tion  for  that  reason  should  not  be  made 

fair    and    impartial  jury.      Couts    v.  to  the  array,  but  to  the  individual  juror 

Neer,  70  Tex.  468.  so  summoned. 

1.  People     V,     Darr,    61    Cal.    554;  Aflar   Challnigt   to   Army. —  If   one 

Roundtree  zr.Gilroy,  57  Tex.  176.  challenge  the  array,  he  cannot  after- 

B«ftuuU  to  lllov  Oroiw-0¥swimirtoi  of  wards  challenge  the  polls,   for  what 

Szonsod  Juror.  —  Possible  error  in  ex*  would  have  been  a  good  challenge  to 

cusing  a  proposed  juror  for  impartiality  the  array.     Mann  v.  Glover,  14  N.  J.  L. 

and  the  refusal  to  allow  the  accused  to  195;   Trials  per  Pais^  189.     See  also  ai 

cross-examine  him  are  not,   of  them-  Vin.  Abr.  374. 

selves,    legal    grounds   of   challenge.  6.  Dill  v.  People,  19  Colo.  469. 

State  9.  Claire,  41  La.  Ann.  1067.  Faao  of  Talosman  Vot  LSstod,  —  It  is 

8.  Patterson  v.  State,  48  N.  J.  L.  381.  not  a  valid  objection   to  a  talesman 

And  see  Williams  v.  State,  67  Ala.  183;  summoned    as  a  bystander    that    his 

Davison  t'.  People,  90  111.  231 ;  Murphey  name  does  not  appear  on  the  list  re> 

V,  People,  37  111.  447;  State  v.  Miller,  quired  to  be  made  out  by  the  county 

8  Blackf.  (Ind.)  35;  State  v.  Adams,  so  court.     Sayle  v.  State,  8  Tex.  lao. 

Iowa  486:  Moor  v.  Cass.  10  Kan.  288;  6.  Tko  Statutory  Firivilofo  of  aPxlsoBor 

State  V.  Quimby,  51  Me.  395;  Green  v.  to  Fortj-oigkt  Hows  in  which  to  make 

State,  59  Md.  123;  Munroev.  Brigham,  challenges  may  be  waived.   State  v.  Gil- 

19  Pick.  (Mass.)  368;  State  v,  Forshner,  more,  95  Mo.  554,  citing  State  f^.  Klinger, 

43  K.   H.  89;    Glassinger  v.  State,  24  46  Mo.  224,  and  State  v.   Waters,  62 

Ohio  St.   206;    Kennedy  v.  State,   19  Mo.  196. 

Tex.  App.  619;    Breeding  z'.  State,  II  WalTor  GouslusiYO.  —  One  waiving  his 

Tex.   257;    Booth  v.  Com.,   16   Gratt.  right  to  challenge  a  juror  who  declares 

(Va.)  519.  he  has  formed  an  opinion  cannot  urge 

8.  People    V,    Baumann,    53    Mich,  such  partiality  as  a  ground  for  a  new 

584.  trial.     Stachlin  v.   Destr^han,  2    La. 

4.  Com.  V.  Walsh,  124  Mass.  32.  Ann.  1019. 

Olork  Attorney  for  Party.  —  It  is  not  a  Bight  of  Advene  Farty.  —  In  People  v. 

ground  for  principal  cause    that  the  Mather,  4  Wend.  (N.  Y.)  231,  it  was 

circuit  clerk  is  the  attorney  for  one  of  agreed   by   both  sides    that   talesmen 

the  parties  at  the  time  of  drawing,  mak-  should  be  treated  as  if  challenged  by 

ing     up,    and    arraying     the    panel,  each  side,  and  that  the  evidence  given 

Wakeman  v.  Sprague,  7  Cow.  (N.  Y.)  should  be  considered  as  demurred  to; 

164.  the  duty  of  passing  on  the  jurors  con- 

Sammoning   from   Wrong   Olaas. —  In  sequently  devolved  on  the  judge,  but 

Lawrence  v.  Com.,  81  Va.  486,  where  the  right  of  excepting  to  his  decision 

one  of  a  panel  has  been  summoned  by  was  mutually  reserved;  and  it  was  held 

mistake,  or  misappreheasion  of  Uw,  or  that  where  the  defendant  waived  faJs 
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lenge  when  the  opportunity  is  afforded  *  by  acceptance  of  the 
jiiror,*  or  by  challenging  peremptorily.' 

i.  Time  or  Interposition.  —  In  the  absence  of  any  statute 
rule  prescribing  at  what  stage  challenges  shall  be  interposed,  the 
time  of  their  interposition,  if  after  presentation  of  the  juror  and 
before  he  is  accepted  and  sworn,  as  hereinafter  stated,  is  not 
material.*  Sometimes  the  challenge  is  required  to  be  made  as 
the  jurors  are  presented,*  but  in  any  event  good  practice  requires 
that  challenges  should  be  interposed  before  the  person  presented 

right  to  object  to  a  talesman,  against  eled  In  a  cause  by  consent  of  the  par. 

whom  good  cause  of  challenge  existed,  ties»    the    jury  being    thereafter    dis- 

the  public  prosecutor  could  not  insist  charged  without  verdict,  will  not  affect 

upon  having  the  juror  excluded.  the  right  to  challenge  him  when  called 

1.  State    V.    Hoyt,    47    Conn.    518;  on  another  trial  cT  the  same  cause. 

O'Brian  v.  Com.,  9  Bush  (Ky.)  333;  Pbelps  v.  Hall,  2  Tyler  (Vt.)  4ox. 

Ship    Milwaukie    v.   Hale,  i    Dougl.  A  Party  Cannot  Seffume  a  right  of  chal- 

(Mich.)  306;    Eggleston  v.  Smiley,  17  lenge  waived.    Wcnriclc  v.  Hall,  ii  S. 

Johns.    (N.    Y.)    133;    Clark    v.    Van  &  R,  (Pa.)  153;  Patton  v.  Ash,  7  S,  & 

Vrancken,  20  Barb.  (N.  Y.)278;  Bloom.  R.  (Pa.)  Il6. 

ingdale  v.  Adler,  7  Misc.  Rep.  (N.  Y.  8.  People  v.  Price,  53  Hun  (N.  Y.) 
C.  PI.)  182;  Bergman  v,  Wolff  (Buffalo  1S5;  Ford  v.  Umatilla  County,  15  Ore- 
Super.  Ct.).  II  N.  Y.  Supp.  591;  Com.  gon  313.. 

V.  Travis,  13  W.  N.  C.  (Pa.)  353;  Miller  4.  The  Texas  statutes  contemplate 
V.  Wilson,  24  Pa.  St.  114;  State  v.  that  challenges  for  cause  shall  be  made 
Quarrel,  2  Bay  L.  (S.  Car^  150;  Pres*  after  the  names  of  the  jurors  are  drawn 
wood  V.  Stale,  3  Heisk  (Tenn.)  468;  by  the  clerk  and  the  jury  lists  are  de- 
Evans  V,  Gee,  II  Pet.  (U.  S.)  85,  livered  to  the  party.     Houston,  etc.,  R. 

Votxce   of    Sisqualiflcatioa.  —  If    the  Co.  v.  Terrell^  69  Tex.  650. 

circumstances  are  such  that  they  will  Tho  PxoMr  Time  for  challenging  is 

give  a  party  constructive  notice  of  the  between  the  appearance  and  swearing 

disqualification  of  the  juror,  his  failure  of  the  jury.    M  Clure  v.  State,  i  Yerg. 

to  object  at  the  proper  time  will  be  (Tenn.)  206. 

deemed  a  waiver.     Irvine  v.  M.  &  M,  DiMretion  of  Courts — Where  the  time 

Bank,  i  Pittsb.  (Pa.)  422.  that  objections  should  be  made  to  the 

Failure  to  object  to  a  juror  as  non  competency  of  a  juror  is  a  matter  of 

compos  mentis  where  during  the  trial  the  practice,  and  is  discretionary  with  the 

objecting  party  had  personal  notice  of  court,  its  action  in  that  behalf  will  not 

the  condition   of  the  juror  i$  a  con-  be  interfered  with  unless  the  rights  of 

elusive  waiver  of  the  objection.    Oliver  the    parties     are    cut    off   altogether, 

V,  Herron,  106  Ala.  639,  Funkhouser  v.  Pogue,  13  Ark.  29S. 

^nestloniiig  without  Challenge. — There  5.  Smith    v.    State,    61    Miss.    754; 

fs  no  error  in   allowing  jurors   ques-  Thompson  v.  State,  58  Miss.  62;  State 

tioned  by  counsel,  but  not  challenged,  v.  Williams.  2  Hill  L.  (S.  Car.)  381. 

to    be    sworn.     Crippen   v.    People,   8  In  California^  where  a  challenge  for 

)iich.  117.  implied  oias  is  not  taken  before   the 

The  Here  FasslAg  of  the  Juror  over  to  examination  of  the  juror,  the  proper 

the  court  or  the  other  party  is  not  an  course  is  to  make  the  challenge  imme- 

absolute  waiver  of  the  right  to  chal-  diately  after  the  preliminary  examina- 

lenge,  if  good  cause  be  shown  after-  tion  Is  closed.     People  v.  Reynolds,  i6 

wards.    McFadden  v.  Com.,  23  Pa.  St.  Cal.  129;  and  see  People  v.  Hamilton, 

12.  62  Cal.  377. 

%,  The  Acceptance  of  a  juror  by  the  de-  In  Minmsota^  under  the  General  Stat- 

flendant  in  a  criminal  case  is  a  waiver  utes  (c.  ti6),  all  challenges  by  either 

of  objections   on  account  of  matters  party  to  a  proposed  juror,  whether  for 

stated  by  the  juror  00  his  voir  dire  ex-  cause  or  peremptory,  arc  required  to 

amination.    State  v.   Pollard.  14  Mo.  be  interposed  and  determined  when  he 

App.  583.  IS  called,  and  in  the  prescribed  order, 

Slgnt  to  ehallBni^  on  Seoosd  Trial.  —  before  proceeding  further  with  the  calL 

The  Tact  that  a  juror  has  been  impan-  State  v,  Armington,  25  Minn.  29. 
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IS  accepted  as  a  juror.*  But  where  a  juror  is  disqualified,  and  the 
disqualification  was  not  known  at  the  time  of  his  acceptance, 
although  due  diligence  was  exercised  to  ascertain  his  compe- 
tency, he  may  be  challenged  at  any  time  before  he  is  sworn.* 

Before  Swearing.  —  It  is  undoubtedly  the  rule  that  the  challenge 
must  be  interposed  when  the  jurors  "  come  to  the  book,"  as  it 
was  formerly  called,'  and  that  after  they  have  been  sworn  and 
charged  with  the  case,  the  right  of  challenge  for  existing  cause 
is  lost ;  *  especially  is  such  the  case  where  the  incompetency  or 

1.  State  V.  Potter,  i8  Conn.  176.  kins,  66  N.  Car.  126;  State  v.  Griffice, 

S.  Smith  V,  State,  55  Ala.  i;  Sparks  74    N.    Car.    316;    State    v.    Patrick, 

V.  State,  59  Ala.  82;  Spigener «/.  State,  3  Jones    L.    (N.    Car.)    443;    State  v, 

62  Ala.  383;  Roberts  v.  State,  68  Ala.  Lamon,  3  Hawks  (N.  Car.)   175;  Sute 

515;    State  V.  Groome,   10   Iowa   308;  ».  Seaborn,  4  Dev.  L.  (N.  Car.)  305. 

Murphy  v.  State,  9  Lea  (Tenn.)  373.  PenxuijlTania  Practioe. —  In   Com.  v, 

CauM  Which  Will  Authorise  Challenge.  Marra,  8  Phila.  (Pa.)  440,  the  practice 

—  To  authorize  the  allowance  of  a  chal-  is  stated  as  follows:     "  In  capital  cases, 

lenge    for  cause   after  the  juror  has  where  the  jurors  are  sworn  separately, 

been  accepted,  the  cause  must  be  one  challenges  may  be  made  at  any  time 

which  arose  after  the  opportunity  for  before  the  book  has  been  tendered  .to 

challenge,  or  one  not    ordinarily  dis-  the  juror  or  the  formula  of  affirmation 

coverable   on    the    voir  dire,  and    the  has   been   commenced.     In   cases   not 

application   must   disclose   the   cause,  capital  our  uniform  practice  has  been 

Baker  v.  State,  3  Tex.  App.  525.  to  swear  or  affirm  the  jurors  together." 

Separation  After  Acceptance.  —  In  Spen-  Administration  of  Oatii  Entered  Upon.  — 

cer  V.  De  France,  3  Greene  (Iowa)  216,  The  right  cannot  be  exercised  after  the 

a  jury  was  accepted  in  the  evening,  juror  has  lifted  up  his  right  hand,  or 

but  not  sworn,  after  which  the  court  taken  the  book  in  obedience  to  the  di- 

adjourned  until  next  morning,  and  the  rections  of  the  officer,  or  after  the  form 

jury    separated.     It   was    held    to    be  of  the  affirmation  has  been  cohimenced. 

error  to  refuse  to  allow  a  challenge  by  McFadden  z/.  Com.,  23  Pa.  St.  12. 

the  plaintiff  when  the  court  convened  In  Com.  v.  Marra,  8  Phila.  (Pa.)  440, 

in  the  morning.  which    was  a   prosecution  for  felony. 

In   Geo7'gia^  after  a  jury  is  made  up,  when   seven   jurors   had  been   sworn, 

if  it  is  discovered  that  an  incompetent  and   those   who   wished  to  affirm  had 

person  has  been  selected,  the  statutory  been  directed  to  rise,  it  was  held  that 

provisions  as  to  the  mode  of  procedure  after  they  were  on  their  feet  and  the 

are  available  as  well  to  the  state  as  to  clerk  was  in  the  act  of  affirming  them, 

the  defendant.     Eberhart  v.  State,  47  a  challenge  came  too  late. 

Ga.  598.   .  ITnanthorised  Administration  of  Oatk. — 

8.  Stale   V.   Williams,    2  Hill  L.  (S.  The  Tenntssee  Code,  §  3988,  forbids  the 

Car.)  381.  appointment  of  any  person  to  serve  as 

In  Reg.  V.  Frost,  9  C.  &  P.  129,  38  E.  a  juror  "  who  has  an  action  pending  in 

C.    L.    70,    Chief  Justice  Tindal   said:  the  court  at  the  term  to  which  he  is 

*'  The  rule  is  that  challenges  must  be  nominated."     In  Murphy  v.   State,  9 

made  as  the  jurors  come  to  the  book.  Lea  (Tenn.)  373,  the  clerk  proceeded  to 

and  before  they  are  sworn.     The  mo-  swear  the  entire  jury,  without  direction 

ment  the  oath  is  begun  it  is  too  late,  of  the  court,  before  the  attorney-general 

and  the  oath  is  begun  by  the  juror  tak-  had  heard  an  announcement  that  one 

ing  the  book,  having  been  directed  by  of  the   number  had   a   suit  in  court, 

the  officer  of  the  court  to  do  so.     If  the  whereupon   he  objected,   and    almost 

juror  takes  the  book  without  authority,  simultaneously    the   last  juror  kissed 

neither  party  wishing  to  challenge  is  to  the  book.     The  action  of  the  court  in 

be  prejudiced  thereby.*'  setting  aside  the  juror  over  the  objec- 

In     North     Carolina    the    challenge  tion  of  the  defendant  was  not  disturbed. 

propter  defectum  should  be  made  as  the  4,  Alabama,  —  Ripley     v,    Coolidge, 

juror    is   brought  to  the  book   to   be  Minor  (Ala.)  11;  State  t^.  Morea,  2  Ala. 

sworn,  and  before  he  is  sworn.     State  275;    McCauley  v.  State,  26  Ala.  135; 

v.  Davis,  80  N.  Car.  412;  State  v.  Per-  Stalls  v.  State,  28  Ala.  25;  Murray  v. 
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disqualification  was  known  to  the  complaining  party.* 

State,  48  Ala.  675;  Drake  v.  State,  51  J^orf A  Carolina.  —  State  z'.  Perkins,  66 

Ala.    30;    Battle  v.  State,  54  Ala,  93;  N.  Car.  126;  State  v.  Adair.  66  N.  Car. 

Smith  V.  State,  55  Ala.   i;    Sparks  v.  298;  State  v,  Cunningham,  72  N.  Car. 

State,    59  Ala.   82;    Rash  v.  State,  61  469;    State  z/.  Jones,  80  N.  Car.  415; 

Ala.  89;  Roberts  v.  State,  68  Ala.  515;  State  v.  Boon,  80  N.  Car.  461;  State  v. 

Henry  v.  State,  77  Ala.  75.  Green,  95  N.  Car.  6n. 

Arkansas.  —  Hurley  v.  State,  29  Ark.  Pennsylvania.  —  Com.  v.  Lesher,    17 

17;    Whitehead  v.  Wells,  29  Ark.  99;  S.  &  R.  (Pa.)  164;  McFadden  v.  Com., 

Williams  v.  State,  63  Ark.  527.  23  Pa.  St.  12;  Hartzell  v.  Com.,  40  Pa. 

California.  —  People  v.  Kohle,  4  Cal.  St.  462;  Jordan  v.  Meredith,  3  Yeates 

198;  People  V.  Rodriguez,  10  Cal.  59;  (Pa.)  318. 

People  V.  Reynolds,  16  Cal.  128;  People  South  Carolina.  —  State  v.  Haines.  36 

V.  Jenks.  24  Cal.  11;  People  v.  Ah  You,  S.  Car.  504;  State  v.  Quarrel,  2  Bay  L. 

47  Cal.  121;  Silcoxv.  Lang,  78  Cal.  124.  (S.  Car.)  150;  State  v.  Williams,  2  Hill 

Connecticut.  —  State    v.     Potter,     18  L.  (S.  Car.)  381. 

Conn.  166.  Tennessee.  —  Blood  worth  v.  State,  6 

District  of  Columbia.  —  U.  S.  v.  Cross,  Baxt.   (Tenn.)  614;    Ward  v.  State,  I 

20  D.  C.  365.  Humph.  (Tenn.) 253;  Gillespie z'.  State, 

Florida.  —  Ellis  v.  State,  25  Fla.  702;  8  Yerg.  (Tenn.)  507. 

O'Connor  7/.  State,  9  Fla.  216;  Mann  v.  Texas.  —  Munson   v.    State,  34^  Tex. 

State,  23  Fla.  610.  Crim.    Rep.  498;    Cooley  v.  State,  38 

Georgia.  —  Glover  v.  Woolsey,  Dud-  Tex.  636. 

ley(Ga.)85;  Epps  t^.  State,  19  Ga.  102;  Virginia.  —  Montague   v.   Com.,    10 

Costly  V.  State,  19  Ga.  614;  Siatham  v,  Gratt.  (Va.)  767;  Thompson  v.  Com.,  8 

State,  84  G a.  17.  Gratt.  (Va.)  637;  Hendrick  v.  Com.,  5 

Illinois.  —  Sterling    Bridge     Co.    v.  Leij?h  (Va.)  707. 

Pearl,  80  111.  251.  United  States.  —  U.   S.  v.   Morris,   I 

Indiana.  —  Beauchamp  v.    State,    6  Curt.  (U.   S.)  23;  U.   S.  v.   Watkins,  3 

Blackf.  (Ind.)  299;    Morris  v.  State,  7  Cranch  (C.  C.)44i;  Queen  v.  Hepburn, 

Blackf.  (Ind.)6o7;  Jackson  t/.  Pittsford,  7  Cranch  (U.  S.)  290. 

8  Blackf.  (Ind.)  194.  England. — Archb.    Crim.    Pr.    510; 

loiva.  —  Spencer    v.    De    France,    3  Morris's  Case,   4  How.  St.  Tr.   1255; 

Greene  (Iowa)  216.  Reg.  v.  Sullivan,  8  Ad.  &  El.  831,  35 

Kentucky.  —  Bratton  v.  Bryan,  i  A.  E.  C.  L.  539;  Reg.  v.  Wardle,  C.  &  M. 

K.  Marsh.  (Ky.)  212;  Combs  v.  Com.,  647,  41  E.  C.  L.  351. 

97  Ky.  24.  Allowing  Withdrawal   of  Juror.  —  In 

Louisiana.  —  State  v.  Diskin,  34  La,  Gearhart  v.  Jordan,  11   Pa.  St.   325,  it 

Ann.  920;  State  v.  Dubord,  2  La.  Ann.  was  held  that  it  is  erroneous  to  chaU 

732.  lenge  a  juror  after  he  has  been  sworn, 

Maine.  —  State  v.  Bowden,  71  Me.  89.  for  a  cause  existing  when  he  was  called 

Maryland.  —  Tide  Water  Canal   Co.  to  the  book,  but  that  the  proper  course 

V.  Archer,  9  Gill  &  J.  (Md  )  479.  would  be  to  direct  a  juror  to  be  with- 

Massachusetts.  —  Com.  v.  Gee,  6Cush.  drawn  and  to  call  a  fresh  jury. 

(Mass.)  174.  Effect  of  Peormitting  Proseoution  to  Chal- 

Michigan.  —  People     v.    Dolan,     51  lenge.  —  In  Ward  v.  State,  i  Humph. 

Mich.  610;  Thorp  v.  Deming,  78  Mich.  (Tenn.)  253,   the   court  permitted  the 

124;  Ayres  v.  Hubbard,  88  Mich.  155;  attorney-general,  not  only  after  the  jury 

Hunter  v.  Parsons,  22  Mich.  96;  Jhons  had  been  sworn,  but  after  the  prisoner 

V.    People.   25   Mich.  499;    Scripps  v.  had   been  put  upon  his  deliverance,  to 

Reilly,  38  Mich.  10;  Matter  of  Bennett,  challenge  ten  of  the  jurors /r^//<rr  d>- 

51  Mich.  71.  fectuniy  and  they  were  set  aside  against 

Minnesota.  —  State    v.    Thomas,    19  the  prisoner's  consent,  thus  compelling 

Minn.  484.  him  to  select  ten  others,  who,  in  con- 

Mississippi.  —  Watson    v.    Pipes,    32  junction  with  the  remaining  two,  rc- 

Miss.  453.  lurned  a  verdict  of  conviction.    This 

Missouri.  —  Harding  «/.  Brown,  i  Mo.  was  held  to  be  such  error  as  could  not 

App.  Rep.  13.  be  corrected  by  reversing  and  remand- 

New  York.  —  People  v.  Carpenter,  38  ing  the  cause,  and  therefore  required 

If  un  (N.  Y.)  490,  affirmed  102  N.  Y.  238;  the  discharge  of  the  prisoner. 

Lindsley  v.  People,  6  Park.  Cr.  Rep.  1.  California.  —  People  v.  Stonecifer, 

(N.  Y.  Supreme  Ct.)  233.  6  Cal.  405;  People  v.  Cofifman,  24  Cal. 
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ignoraiiM  o^  IMmti«lit«ttim.  -^  It  has  al^  beefi  hdd  that  it  is  imma- 
terial that  the  complaining  party  was  ignorant  of  the  disqualified* 
tion  at  the  time  the  objectionable  juror  was  sworn.  ^ 

MMNtioa'  of  court.  —  However,  under  certain  circumstances,  as 
where  the  disqualification  of  a  juror  was  unknown  though  due 
effort  was  made  to  ascertain  his  competency,  or  where  a  cause  of 
challenge  arises  after  the  administration  of  the  oath,  or  for  any 
other  good  cause,  it  has  been  decided  that  the  court,  in  its  dis* 
cretion,  may  entertain  an  objection.* 

^30;  Foeple  V,  San  font,  43  Cat.  y^  Jl^is;^««h-*Bourke  ».  James,  4  Mich. 

Ommectitnt,  -^  Farm«l«  v.  Gtttb^ry,  1  33d;  Sleight  vt.  Heniilog,  rs  Mich.  371} 

Root  (Conn.)  1S5 ;  Bellows  ».  WilUams,  Bkmmor  v,  Peof^le,  3*  Mich.  34. 

Kirby  (Conn.)  166;  Woodbddg«f^.  Ray-  MiatUsippi.-^'^t^tAT    tK    Suit*,    55 

moftd,  Kirby  (Conn.)  379;    Sclleck  v.  Miss.  414. 

Sugar  Hollow  Turnpike  Co.,  13  Omiii.  Afiss^mri.  —  Liste    9.   Stau,    6    Mo. 

453;  Quinebaug  Bank  9^  LeaveM»  to  426. 

Conn.  89;  Groton  v.  Hurl  ban,  22  Coan.  ^^Mf/^.— Palmer  v.  People,  4  Neb. 

193}   Andrews  v,  Wheaton,  23  Conn.  68;   Tomar  tr.  Dansoiore,  8  Neb.  3S4« 

1(7;  Bailey  r.  TnintbuU,  31  Conn.  58s;  Ogden  v.  State,  13  Nel^.  436;  Murpbey 

State  V.  TuUer,  34  Conn.  280;  Manioa  Vk  Sute^  43  Neb.  34. 

9.  Flyna,  39  Cona.  330;  State  i^  Hoyt,  Nevrnih^^  *-^  State  v.  Anderson,  4  Nev. 

47  Cona.  518.  263;   State  t^  Prltcbard,  16  Nev,  101  • 

Qtorgia.  —  Glover  v.  Woolscy,  Dud-  State  v.  Hartley,  22  Nev.  342. 

ley  (Ga.)  85 ;  Keener  v.  State,  18  Ga.  N4w  Ifftmj^siire.  *»*  RoUtns  v.  Anes, 

194;    Cannon  v,  Bullock,  26  6a.  431;  2  N.   H.  349;  Plttsfield  v,  Barnscead, 

Mooa  V.  State,  68  Ga.  687;  Daalelly  v.  40  N.  H.  476. 

Colbert,  71  Oa.  218.  ^ttmsyhHrnkt,  -*  Irvine  v.  M.  k.  M. 

Illinois.  — Svf2LTnt%  9.  Sitton,  38  111.  Bank,   1  Phtsb.  (Pa.)  422:    Koenig  v* 

155;  Fitzpatrick  v.  People,  98  111.  269;  Bauer,  i  Brews.  (Pa.)  304;  Baknan  v* 

Mackin  v.  People,  115  111.  312.  SheaflTer,  48  Pa.  St.  176. 

Indiana,  -^  Barlow  v.  State,  2  Blackf .  South  Carolina,  —  Sute  v,  O'DrlscoU, 

(lad.)  114;    RIee  v.  State,  16  Ind.  298;  2  Bay  L.  (S.  Car.)  T53. 

Croy  V,  State.  32  Ind.  384;  Doutbitt  v.  Tennesstt,  —  Booby  v.  State,  4  Yerg* 

State,  144  Ind.  397.  (Tenn.)  in. 

Iwa,  *^  State  v,  Groome,  10  Iowa  VnM/td  States,  ^  U.    S.   vs.  Smhb,   i 

308*  Sawy.  (U.  S.>277. 

Ktmsa>i,  —  Lane  v,  Scovilte,  16  Kan.  See  Bac.  Abr.,  tit.  Juries,  365,  366* 

40*.  1.  Smith  9.  State,  55  Ala.  i;  States. 

^inf/ii<'i6y. -^O'Brianv.  Coin.,9  Bash  Williams,  3  Stew.  (Ala.)  454;  State  v. 

Ky.)  333:  Bickel  v.  Kraus,  (Ky.  1897)  Morea,  t  Ala.  275;  Stalls  v.  State,  28 

39  S.  W.  Rep.  414.  Ala.  25;    Bums  v.  State,  80  Ga.  544; 

Lotdsiana. —  Sute    v.   Shay,   30  La.  Central,  R.,  etc.,  Co.  v,  Kent,  87  Ga. 

Ann.  114.  402;  McFadden  v.   Com.,  23  Pa.    Sl 

Maine, — Wallace    v,  Columbia,   48  12;   Draper  w.   State,  4  Baxt.  (Tenn.) 

He.  436;  TiltoB  t^.  Kimball,  32  Me.  500;  246;    Calhoun     v^,    Sute,  4    Humpk. 

TaaAeson  v.  Androscoggin   R.  Co.,  52  (Tenn)  477;  Ward  v.  State,  i  Humpk. 

Me.  412;    Fessenden  v,  Sager,  53  Me.  (Tena.)     259;    Gillespie    v.    State,    8 

531;    Stale    V,    Bowden,    71    Me.   89;  Yerg.  (Tenn.)  507;  M'Clnre  r.  State,  i 

BroWB  V.  Reed,  81  Me.  158.  Yerg.  (Tenn.)  206. 

Maryland.  —  Busey  v.  State,  85  Md.  S.  Haynes  v,  Crntebfield,  7  Ala.  189; 

H5J  Green  v.  Stale,  59  Md.  123;  Jokns  Adams  v.  Olive,  48  Ala.  551;  Murray  v. 

».  Hodges,  60  Md.  221.  State,  48  Ala.  675;  Henry  v.  State,  77 

Massachusetts,  —  Halloek  v,  Franklin  Ala.  75;  Wright  v,  Sute,  35  Ark.  639; 

County,  2  Met.  (Mass.)  558;  Davis  w.  People  t^.  Rodriguez,  10 Cal.  59;  People 

Allen,  II  Pkk.  (Mass.)  468;  Orrok  v,  v.   Reynolds,    16    Cal.    128;     State   9. 

C<)Mai  on  wealth    Ine.    Co.,    21    Pick*  Moncla,  39  La.  Ann.  868;  State  9.  Dis- 

(Mass.)  471 ;  Fox  v^  Haaelton,  to  Pick,  kia,  34  La.  Ann.  919;  State  v.  lurking, 

(Maf».>  275;   Wassum  v^  Peeney,  121  66  N.  Car.  126;  State  v,  Davis,  80  N. 

Itasa.  93.  Car.  412;  Sute  c^  Lambert,  93  N.  Cctf« 
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it  Mil  Yniy.                  fVRY^  OMAngei  fn  0)iQM. 

/.  Ordbr  of  iNTBRyositlON.  —  The  drder  in  whieh  chal- 
lenged should  be  interposed,  or  th€  order  in  which  the  parties 
should  exercise  the  right  of  challenge,  is  a  matter  o{  statutory 

tegulalion  or  of  local  practice  a»  to  which  no  rule  of  general 
application  can  be  stated.  References  are  made  simply  to  the 
subjoined  notes.  ^ 

6x8;  Spic«r  v,  Fulghum,  67  N.  Cw.  x8;  court  fttatinc  that  owing  to  the  ua usual 

Brakeneld  zr.  State,  iSneed(Tenn.)  2Iq.  length  ol  time  since  the  adiournment 

In    Califbniia,    and    under   the    pro-  the  defendant  should  have  the  right  to 

▼salons  of  the  Penal  Code  (§  lodft)  (hat  challenge,    notwithstanding    the    fact 

lor  cause  the  court  may  per  si  it  a  chal-  that  the  jurors  had  been  sworn, 

lenge  to  be  taken  after  a  juror  is  sworn,  1.  VoUawiAf  Statutory  Order.  —  Wber« 

a  challenge  is  not  a  matter  of  right  to  one  challenge  has  no  connection  with 

•iib«r  partj,  but  may  be  pertiiitted  }n  another,  and  the  grounds  for  each  are 

the    ejcercise   of  a    sound    discretion,  equally    independent    of    others,    the 

People  V.  Durrant,  116  Cal.  VJf^  {citing  proper  practice  requires  the  disposition 

Pieople  V.  Reynolds,  16  Cal.  1^8;  People  of  each  challenge  in  the  order  named  id 

t^.  Montgomery,  53  Cal,  576;  People  v.  the  statute.     State  v,  Davis,  14  Nev. 

E^mmerly,  87  Cal.  117,]  430. 

BisqualifieatioxL  9idinoinL.  —  !n  State  Befbfe  GhaUtnghig  Pereaptorily.  — 
If.  Rom,  29  Mo.  3^,  it  was  heW  that  a  Challenge  for  cause  may  be  interposed 
statutory  provision  that  **  no  exception  before  exercising  the  right  of  peremp- 
10  ft  juror  on  the  ground  of  his  citizen-  tory  challenge.  U.  S.  v.  Butler,  t 
ship,  nonresidence,  *  *  •  or  other  Hughes  (U.  S.)  45 ?• 
disab}Hty  shall  be  allowed  after  the  jury  CottpeUhtg  Ezhauftion  of  Parempt«ry 
are  sworn,*'  did  not  apply  to  the  objec-  fSiaUengM,  —  It  is^error  to  require  a  de- 
lion  that  a  juror  had  prejudiced  the  case  fendant  to  exhaust  his  peremptory 
and  had  answered  untruthfully  on  his  challenges  before  challenging  for 
examination,  which  facts  were  un-  cause.  State  v.  Fuller,  30  Vt.  74. 
known  to  the  objectant  until  after  Ver-  ttL  Grimiiial  Caaas.  —  In  Jones  v.  State, 
diet.  2  Blackf.    (Ind.)  475,   wherein  it  Was 

When  facts  tending  to  show  the  In-  held  that  challenges  to  the  jurors 
competency  of  a  juror  come  to  the  should  be  made  first  by  the  prisoner, 
knowledge  of  the  counsel  for  the  de-  and  afterwards  by  the  prosecuting  at- 
tendant after  the  juror  has  been  sworn,  torney,  it  was  said:  ^*  If  this  were  a 
but  before  any  further  step  is  taken  on  new  question  and  we  had  it  to  settle, 
the  trial,  the  question  of  competency  we  should  say  that  the  slate  ought  first 
must  be  then  raised.  Lampkln  9.  to  make  her  challenges;  but  as  all  the 
State,  87  Ga.  516.  English  authorities  establish  a  different 

In  Wharton's  Case,  Yfelv.  23,  a  chal-  doctrine,  and  no  American  cases  have 

Icnge  to  a  juror  who  had  been  accepted  been  seen  by  us  to  sanction  a  different 

and  sworn  for  a  cause  that  was  in  esse  practice,  we  are  bound  for  the  present 

when  he  was  sworn,  but  which   was  to  sanction  what  the  Circuit  Court  has 

unknown  at  the  time  to  the  queen's  done." 

counsel,  was  denied.  Ketr  York  Bule.  —  In  People  «/.  Mc- 

Cause  Arising  Alter  Adminiitratfoix  of  Gonegal,  (Supreme  Ct.)  17  N.  Y.  Supp. 
Ottlk.  —  When  a  tales  is  returned  par-  i^t ^  affirmed  (Ci,  App.)48  N.  Y.  St.  Rep. 
ties  have  the  right  to  challenge  any  of  goo,  136  N.  Y.  62,  it  was  held  that  see- 
the original  panel  already  sworn  hi  tion  385  of  the  Code  of  Criminal  Pro- 
chief,  but  it  must  be  for  a  cause  arising  cedure,  which  provides  that  challenges 
after  the  jurors  were  sworn.  U.  S.  r.  to  individual  jurors  must  be  taken  first 
Watkins,  3  Crunch  (C.  C.)  441,  by  the  people  and  then  by  the  defend- 

iMg  fll^ftrutioit  of  1^  After  Being  ant,  was  applicable  to  the  different 
•Urorti.  —  In  People  »;  Evans,  72  Mich,  classes  of  challenges  which  are 
367,  after  the  jury  had  been  sworn  the  enumerated  in  section  386,  which  pro- 
case  was  continued  for  some  weeks,  vldes  that  the  challenges  of  either  party 
and  the  jury  were  allowed  to  separate,  must  be  taken  first  to  the  panel,  second 
At  the  convening  of  the  court  on  the  to  the  individual  juror  for  general  dis- 
retum  day  the  defendant  was  permit-  qualification,  third  to  the  individual 
ted  to  challenge  juroi«  for  cause,  the  Juror  for  implied  bias,  fourth  to  the 
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Fonnation  of  Trial  Jiizy.  JURY.  GhalleiigM  te  CMue, 

g.  Form  and  Sufficiency  —  (i)  Generally.  —  Unless  other- 
wise required  by  statute,  challenges  for  cause  are  made  orally, 
and  usually  are  required  to  be  entered  on  the  record,  the  object 
of  the  record  entry  being  to  afford  an  opportunity  to  review  the 
decision  on  the  challenge,  where  such  a  decision  is  reviewable.* 

(2)  Specification  of  Grounds,  —  A  party  exercising  the  right  of 
challenge  should  designate  the  ground  upon  which  he  relies  with 
reasonable  certainty,  and  should  not  interpose  a  challenge  of  such 
an  indefinite  character  that  it  cannot  be  ascertained  whether  it  is 
for  principal  cause  or  to  the  favor,  or,  as  termed  in  some  juris- 
dictions, for  actual  or  implied  bias.*  The  question  as  to  the 
sufficiency  of  a  challenge  must,  of  course,  be  governed  by  the 
facts  of  each  case,*  but  there  are  decisions  to  the  effect  that  a 

individual  juror  for  actual  bias,    and  Den.  (N.  Y.)  9;  Stout  v.  People,  4  Park« 

fifth  peremptorily.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  71;  Low- 

1.  In   Utah  challenges  to  individual  enberg  v.  People,  5  Park.  Cr.  Rep.  (N« 

jurors  may  be  oral,  but  must  be  en-  Y.  Supreme  Ct.)  414. 

tered  in  the  minutes  of  the  court  or  of  Pennsylvania,  —  Com.    v,    Valsalka, 

the  reporter.     Laws  of  Utah  (1884),  p.  181  Pa,  St.  17. 

124.     See  also  Mann  v.  Glover,  14  N.  J.  Texas.  —  Gulf,  etc.,  R.  Co.  ».  Keith, 

L.  195;    People  V.  Bodine,  i  Den.  (N.  74  Tex.  287. 

Y.)  281;  Cooley  v.  State,  38  Tex.  636.  Utah,  —  People  v,  Hopt,  3  Utah  396; 

S.  California.  —  Paige  v.  O'Neal,  12  People  v.  Thiede,  11  Utah  241,  159  U. 

Cal.  483;  People  v.  Reynolds.  16  Cal.  S.  510. 

128;.  People    V,    Dick,    37    Cal.    277;  Virginia.  —  Montague  v.  Com.,    10 

People  V.  Hardin,  37  Cal.  258;  People  Gratt.  (Va.)  767. 

V.  Walsh,  43  Cal.  447:  People  v.  Ren-  Wisconsin.  —  Schoeffier    v.    State,   3 

frow,  41  Cal.  38:  People  v.  McGungill,  Wis.  823. 

41  Cal.  429;    People  v.  Cotta,  49  Cal.  United  States.  —  Southern  Pac.  Co.  v. 

166;  People  V.  Cochran,  61  Cal.  549.  Rauh,  49  Fed.  Rep.  696;  U,  S.  v.  Wil- 

Idaho.  —  State    v.    Gorden,    (Idaho,  son,  i  Baldw.  (U.  S.)  78;  Hopt  v.  Utah, 

1897)  48  Pac.  Rep.  1061.  120  U.  S.  430,  affirming  People  v.  Hopt, 

Iowa,  —  Davis  v.  Anchor  Mut.  F.  Ins.  4  Utah  247. 

Co.,  96  Iowa  70;  Bonney  v.  Cocke,  61  ChallAiige  to  Favor  in  Form  for  Came. — 

Iowa  303;  State  v.  Munchrath,  78  Iowa  A  conviction  will  not  be  reversed  be- 

268.  cause   the  challenge  was  in  form  for 

Maine.  —  State  v.  Knight,  43  Me.  11.  cause,  though  had  it  been  made  by  the 

Massachusetts.  —  Provident  Sav.  Inst,  prosecution  for  favor  it  would  have  been 

V.  Burnham,  128  Mass.  458.  sustained.     Reynolds  v.  U.  S.,  98  U.  S. 

Mississippi.  —  Powers  v.  Presgroves,  145. 

38Miss.  227.  A ChaUenge for Belationship m ust sho w 

Missouri.  —  State  v.  Taylor,  134  Mo.  how  related  and  to  whom.     Stevenson 

109;  State  V.  Reed,  137  Mo.  125;  State  v.  Stiles,  3  N.  T.  L.  310. 

V.  Dyer,  139  Mo.  199.  The  Facts  Alleged  for  Principal  Canw 

Nebraska.  —  Fillion  v.  State,  5  Neb.  ought  to  be  definitely  stated,  so  that 

351.  they  may  be  demurred  to,  leaving  only 

Nevada,  —  State  v.  Squaires,  2  Nev.  a  question   of  law   to  be  pronounced 

226;  Estes  V.  Richardson,  6  Nev.  128;  upon,     the     facts     being     admitted. 

State  V,  Chapman,  6  Nev.  320;  State  v.  Schoeflfler  v.  State,  3  Wis.  823. 

Raymond,  11  Nev.  98;  State  v.  Gray,  8.  Challenge  to  Favor  After  Overmling 

19  Nev.  212;  State  v.  Vaughan,  22  Nev.  Principal    Challenge.  —  In     Carnal     v. 

285;  State  V.  Hartley,  22  Nev.  342.  People,    i     Park.     Cr.    Rep.    (N.    Y. 

New  Jersey.  —  Mann  v.  Glover,  14  N.  Supreme  Ct.)  272,  after  a  challenge  for 

J.   L.   195;  Drake  z/.  State,  53  N.  T.  L.  principal   cause  had   been    tried    and 

23;  Jones  v,  Butterworth,  3  N.    f.   L.  overruled  a  challenge  was  made  "  to 

48.  the  favor,"  and  it  was  held  that  the 

New  York,  —  Freeman  v.  People,  4  challenge      was      sufficient     without 
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challenge  which  merely  expresses  the  reason  for  making  it, '  or  a 
general  challenge,  or  a  challenge  for  a  general  statutory  ground 
whichembracesseveral  distinct  causes  of  challenge,*  is  insufficient. 

specifically  stating  the  grounds  of  chal-  the  juror  and  the  party  were  in  habits 

lenge.  of  great  intimacy,  or  the  like. 

A  Challenge  for  Actual  Bias  m  ust  allege  Challenge  for  Unindifference.  —  A  state- 
that  the  bias  is  against  the  party  chal-  ment  that  a  party  challenges  a  juror 
lenging,  and,  if  predicated  upon  alleged  because  '*  he  does  not  stand  indifferent 
bias  on  the  pan  of  the  attorney  against  between  the  parties  "  does  not  consti- 
the  attorney  for  the  defendant,  should  tute  a  challenge,  but  expresses  only  the 
not  be  entertained.     State  v.  Gorden,  reason  for  making  a  challenge,  or  the 
(Idaho,  1897)  48  Pac.  Rep.  1061.     And  judgment  and  conclusion  of  law  conse- 
see  People  v.  Dick,  37  Cal.  279.  quent  upon  finding  the  ground  c  f  chal- 
ITnder  the  California  Criminal  Fraotioe  lenge  to  be  true.     The  challenger  must 
Aet  a  party  interposing  a  challenge  for  go  further  and  state  why  the  juror  does 
actual  bias  was  required  to  allege  that  not  stand  indifferent;    he   must  stale 
the  juror  was  biased  against  him ;  the  some  facts  or  circumstances  which  if 
challenge  was  then  entered  on  the  min-  true  will  show  either  that  the  juror  is 
utes  of  the  court,  and  an  application  positively  disqualified,  or  will  create  a 
for  triers  was  made.     People  v,  Ren-  probability   that  he  is  not  or  may  not 
frow,  41  Cal.  37.  be  impartial.     In  the  former  case  the 
Particular  Instance.  —  In    Howell    v.  challenge   would   be  a   principal  one, 
Howell,  59  Ga.  145,  it  was  held  that  a  triable  by  the  court;    in  the  latter  it 
demand  that  **  said  jurors  be  put  upon  would  be  to  the  favor  and  submitted  to 
thcirt«»ir</ir^and  questioned  as  to  their  triers.     Mann  v.  Glover,   14  N.  J.  L. 
competency  and  impartiality  as  jurors,  195. 

to    try    said    cause,    as  contained    in  2.  For  *' Canee."  —  A  challenge  simply 

Justices   V.   Griffin,   etc..    Plank  Road  stating  that  it  is "  for  cause  "  is  insuifi- 

Co.,    15   Ga.   41;    said    cause   having,  cient.     Bon ney  z/.  Cocke,  61  Iowa  303; 

before  that  time,  undergone  two  inves-  Slate  v.  Chapman,  6  Nev.  320;  State  v. 

ligations  in  said  court,  both  of  defend-  Squaires,  2  Nev.  226;  People  v.  Dick, 

ants   being  residents  of  said  county,  37  Cal.  279. 

while  all  of  the  complainants  were  non-  In  State  v.  Munchrath,  78  Iowa  268,  a 

residents,  and  the  principal  defendant,  challenge  in  form  that  "  the  defendant 

Singleton  G.  Howell,  belonging  to  said  challenges  the  juror  on  his  answers  for 

panel  of  jurors,  and  having  been  re-  cause  "    was   held   to   be   too  general 

lieved  by  a  substitute  when  said  case  under  a  statutory  provision  that  a  chal- 

was  called,"  amounted  in  substance  to  lenge    for    cause    '*  must     distinctly 

a  challenge  of  the  whole  panel,  and  a  specify  the  facts  constituting  the  causes 

demand  that  each  juror  be  sworn  as  a  of  challenge." 

witness  to  testify  as  to  his  impartiality;  For  "  Implied  Bias."  —  Where  the  term 

and   that  the  decision   in  Justices  v,  *'  implied  bias  "  covers  numerous  dif- 

Griffin,   etc..   Plank  Road  Co.,  15  Ga.  ferent  grounds  of  challenge,  a  simple 

41,  controlled  the  case.  challenge  for**  implied  bias  "  is  insuffi- 

1.  "I    Challenge.'*  —  In    the  case  of  cient.     People  z/.  Buckley,  49  Cal.  241 ; 

challenges  to  the  polls  the  intention  of  People  v.  Walsh,  43  Cal.  447;  People  v. 

challenge  is  verbally  intimated  by  such  McGungill,  41  Cal.  429;  People  v.  Rey- 

words  as  **  I  challenge  him,"  or**  chal-  nolds,  16  Cal.  128;  State  v.  Vaughan, 

lenged,"    and  when  the  challenge  is  22  Nev.  285. 

peremptory  these    words  will   suffice,  **  We  Challenge."  —  In  People  z/.  Re n- 

but  when  the  challenge  is  for  cause  frow,   41   Cal.   37,  a  challenge  in  the 

the  defendant  must  immediately  show  words  **  we  challenge  the  juror  "  was 

the  ground  of  objection.     See  State  v.  held  insufficient. 

Knight,  43  Me.  no.  A  Challenge  "for  Such  Bias  as  Disqual- 

"For  Favor."  —  In   Jones  v.  Butter-  iiles  Him,  and  for  having  such  a  fixed 

worth,  3  N.  J.   L.  48,  a  challenge  to  and  positive  opinion  as  to  the  question 

jurors  **  for  favor,  for  that  they  were  of  defendant's  guilt  or  innocence   as 

neighbors  to  the  plaintiff,"  was  held  would  disqualify  him  from  serving  on 

insufficient  because  it  failed  to  state  a  the  jury,"  is  sufficient  under  a  statute 

case  raising  a  suspicion  of  bias;  as  that  which   prescribes    but   two   causes  of 
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h.  Number  of  Ckalleng£s.  —  Necessarily,  a  party  \s  not 
Itmited  from  challenging  for  cause,  but  may  insist  on  his  right 
until  the  completion  of  the  jury.*  But  whether  a  proposed  juror 
may  be  challenged  a  second  time  will  depend  on  whether  or  not 
the  cause  is  different  and  triable  in  a  different  mode,  or  whether 
the  grounds  might  have  been  proven  on  the  trial  of  the  first  chal- 
lenge,* 

/.  Withdrawal.  —  No  good  reason  is  apparent  why  a  chal- 
lenge which  has  been  interp€>sed  may  not  be  withdrawn  by  the 
party  by  whom  it  was  made,  where  no  injury  can  result  to  the 
adverse  party  by  the  withdrawal.* 

J.  Province  OF  Trial  Judge.  —  It  is  the  duty  of  the  trial 
judge  to  see  that  a  fair  and  impartial  jury  is  obtained,  and  to 
that  end  to  endeavor,  so  far  as  his  power  extends,  to  prevent  the 
service  of  incompetent  or  disqualified  persons  as  jurors.^  In  the 
exercise  of  his  discretion  and  before  the  jury  is  completed,  he 
may  exclude  incompetent  and  disqualified  jurors,  though  no  chal- 
lenge or  objection  is  interposed.*     Where  the  competency  of  a 

chaUen^,  namely,  for  impHcd  bias  and  him  for  principal  cause  has  been  tried 

for  actual  bias,  and  which  also  defmes  and  ovefruled.    Carnal  v.   People,    i 

them.     People  v.  Cotta,  49  Ca!,  166,  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ci.)  27». 

1.  Cooley  V,  State,  38  Tex.  636.  But  see  to  the  contrary  People  v.  Doit> 

In   Cluverius  v.   Com.,  8t  Va.  787,  aldson,  «  Edm.  Sel.  Cas.  (N.  Y.  Oyer  & 

over  nine  hundred  veniremen  were  ex-  T.  Ct.)  78. 

amined  before  a  jury  Was  secured.  8.  AteissiMi  of  Cause  sf  €ball«ig«  \ff 

It  is  stated  by  Mr.  Justice  Edmonds,  AdTsne  Partj.  —  It  is  discretionary  with 

in  an  opinion  td  be  found  in  People  r.  the  trial  judge  to  permit  the  withdrawal 

Hayes,  i  Edro.  Sel.  Cas.  (N.  Y.  Oyer  ft  of  a  challenge  after  the  cause  of  chal- 

T.  Ct.)  583,  that  in  the  People  If.  Bodine,  lenge   has  been  admitted.      State    v, 

1  Den.  (N.  Y.)  285,  over  six  thousand  Smith,  56  Minn.  78. 

jurors  were  summoned  and  more  than  BMtUE^tlo&of  GhaOAiige. — A  challe&ge 

four  thousand  were  examined  on  chal-  for  actual  bias  which  after  being  made 

lenge  to  the  fairor  and  set  aside  on  ac-  has  been  withdrawn  may  be  renewed 

count  of  bias.  at  any  time  before  the  completion  of 

9.  Ohaltenge  flMOSd  TIftfr.  —  A  party  the  jury.    State  v,  Dunphey,  4  Minn. 

may  challenge  a  second  time  for  any  438. 

matter  or  cause  constituting  a  different  4.  State  9.  Marshall,  8  Ala.  306;  Wal- 

challenge  and    triable  by  a  different  ler  v.    State,  40  Ala.   335;    Kurtz   t^, 

forum;  as  if  a  challenge  for  a  statutory  State,  145  Ind.  119;  McCarty  v.  State, 

disaualiftcatlon   is  overruled,  he  may  26  Miss.  299;  Pierce  v.  State,  13  N.  H. 

challenge  for  impartiality  or  the  like.  336;    State  v.  Howard,   17  N.  H.  172; 

Mann  v.  Glover,  14  N.  J.  L.  195.     See  State  9.  Boon,  80  N.  Car.  461;  Haugen 

21  Vin.  Abr.  273.  V,  Chicago,  etc.,  R.  Co.,  3  S.  Dak.  3^)4: 

A   proposed   juror    cannot  be  chal-  Montague    v.    Com.,    10  Gratt.   (Va.) 

lenged  a  second  time  for  matter  that  767. 

might  have  been  proved  or  given  in  Ohallenfe  byOMUrt.  —  In  f^ewMam^ 

evidence  on  the  trial  of  the  first  chal-  skirt  it  is  the  duty  of  the  court  to  chaK 

lenge,  atid  which  if  so  proved  would  lenge   for  cause.      Rowelt  v.   Boston, 

have  sustained  that  challenge;  that  is,  etc.,  R.  Co.,  58  N.  H.  514;  Rollins  9. 

a  party  must  prefer  all  his  challenges  Ames,  2  N.  H.  349;  Pierce  «r.  State,  13 

of  the  same  nature  and  triable  by  the  N.  H.  536;  State  -a  Howard,  17  N.  H. 

same  forum  at  once.     Mann  r.  Glover,  171. 

14  N.  T.  L.  195 ;  Trials  per  Pais,  ig8.  0.  Akthama,  —  Gibson   v.    State,    89 

dhauenge  to  Favor  After  QuUlenge  ftrr  Ala.  121 ;  Fields  9.  State,  52  Ala.  34S; 

Prfnoipat  Ckrase.  —  A  juror  may  be  chal-  Roberts  r.  State,  68  Ala.  515;  Jackson 

hnged  to  the  favor  after  a  challenge  to  v.  State,  76  Ala.  a6. 
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proposed  juror  is  ia  doubt,  tt  should  be  resolved  against  him, 
and  it  is  discretionary  with  the  trial  judge  to  exclude  him  ;  ^  but 
the  refusal  of  the  court  to  exercise  its  discretion  in  this  connec- 

Lautsiana,  — State  v,   Diskin,  34  La.  by  the  presiding  judge  on  its  appearing 

Ann.  919.  that  he  is  not  a  citizen,  when  that  fact 

Michigan.  »*  People    v.    Carrier,    46  is  brought  out  by  ao  additional  ques* 

Mich.  442;  People  v.  Thacker,  K08  Mich,  lion  on  the  part  ol  the  state.    Johnsoa 

652.  V.  State«  58  Ga.  491. 

Mississipffi,  —  Marsh     v.    State,    30  A  Juror  Who  Su  Been  Sworn  may  be 

Miss.  637;  McGuire  p.  State,  37  MtsB.  excused  when  his  detention  upon  th« 

369;    Lewis  V,  State,   9  Smed.   &   M.  jury  would  defeat  the  ends  of  public 

(Miss.)  X 15;  Williams  V.  State,  3s  Mies,  justice.     U.   S.  v.  Morris,!  Cutt.  (U. 

389.     See  Guice  v.  Sute,  60  Miss.  714.  S.)  93;   U.  S.  v.  Cbolidge,  s  Gall.  (U. 

Nevada,  —  Sute  tr.  LArkin,  if  Nev.  S.)  364;  State  v.  Allen,  46  Conn.  531. 

314.  Xsrasiag  Abssiit  Imr.  —  The  court 

N'cw  Y9rk.  —  People  v.   Damon,   13  may  excuse  a  person  summoned  in  his 

Wend.  (N.  Y.)  351;  Petrie  t^.  Williams,  absence   where    it    appears  from   the 

88  Hun  (N.  Y.)  992;  People  v.  Bodine,  slieriff's  return  on  an  attachment  that 

I  Edm.  Sel.  Gas.  (N.  Y.  Cir.  Ct.)  36.  he  is  over  the  age  limit  and  decrepit. 

N&rih  Carolina,  — State  v,  Adair,  66  LiTur  v.  State,  96  Tex.  App  115. 

K.  Car.  298;  Sute  9.  Boon,  80  K.  Car.  Waiw  of  Bnfauioii. —  By  consenting 

461;  State  V.  Jones,  80  N.   Car.  415;  to  go  to  trial  with  ten  jurors,  objectioo 

State  V.  Barber,  113  N.  Car.  71Z.  to  the  exclusion  of  a  juror  by  the  court 

Vermont,  •»  State    v.   Ward,   39    Vt«  of  its  own  motion  is  waived.    Corliett 

225,  r.  Troy,  53  Hon  (N.  Y.)  228. 

Virginia,  —  Tooel  v.  Com.,  ix  Leigh  1.  Cali/imia^  — >  Asevado  v,  Orr,  lOO 

(Va.)  749.  Cai.  293. 

United  States,  —  U.  S.   v,    Morris,    I  Kansat,  ^—  Missouri,  etc.,  R.   Co.   v. 

Curt.  (C.  C.)23;  McFadden  v.  Com.,  23  Munkers,  xi  Kan.  223. 

Pa.  St.  12.  Maine,  —  Snow    r.   Weeks,   75   Me. 

Inose    te    Cave  Othar  thaa   That  X05. 

—  A  juror  may  be  excused  by  Massachusetts,  •—  Com.  v.  Livermore, 


the  court  for  good  cause,   and  for  a  4  Gray  (Mass.)  x8. 

cause  other  than   that  for  which  the  Michigan,  —  Holt  v.  People,  13  Mich« 

challenge  is  made.     State  v,  Thomas,  224. 

41  La.  Ann.  1088.  A>w    York,  —  Doherty    r.    Lord,    8 

ExaluslMi  After  Aoosptanos.  —  After  a  Misc.  Rep.  (N.  Y.  C.  PI.)  227. 

juror  has  stated  that  he  has  formed  an  Tennessee.  —  Henry      v.      State,      4 

opinion  and  has  been  accepted  by  the  Humph.  (Tenn.)  270;  Conatser  i/.  Sute, 

defendant,  it  is  reversible  error  on  the  12  Lea  (Tenn.)  436. 

part  of  the  court  to  order  him  to  stand  Texas,  —  Black  v.  State.  42  Tex.  378, 

aside  before  he  has  been  presented  to  Virginia,  —  Dejamette  v.  Com.,  75 

the  people.     Van  Blaricum  v.  People,  Va.  867. 

t6  III.  364.  Even  Where,  hy  His  Formal  Answsn, 

In  Greer  v.  Stale,  X4  Tex.  App.  179,  the  juror  brings  himself  within  the  let- 
after  the  jury  had  been  completed  the  ter  of  the  statutory  qualification,  if  the 
district  attorney,  over  objection,  ques-  court  should  discover  the  least  symptom 
doned  the  members  thereof  whereby  of  unfairness  or  prejudice  he  should  be 
four  became  disqualified  and  were  ex-  rejected.  So  that  a  fair  and  impartial 
'cused  by  the  court,  the  defendant  ob^  jury  is  secured,  error  cannot  be  predi- 
jecting.  Subsequently  the  district  cated  on  the  rejection  of  persons  who 
attorney  withdrew  the  challenge,  the  may  have  been  qualified.  Omaha,  etc., 
jurors  excused  were  reimpaneled,  and  R.  Co.  v.  Cook,  37  Neb.  435. 
the  jury  so  formed  was  accepted  by  TTnfMniliarity  with  SngUsk -- Possible 
both  parties,  and  it  was  held  error  for  Distraction  of  Attention. — The  court  may 
the  court  to  set  the  four  jurors  aside  of  exclude  a  juror  t>ecau8e  of  possible  un- 
its own  motion.  familiarity  with  the  English  language 

IMsolssvre  of  Dlsqaaliilsattom  After  Ae-  and  because  the  situation  of  his  busi- 

Mptanoe.  —  After    a     juror    has    been  ness  is  such  that  his  attention  would  be 

passed  on  the  part  of  the  state  and  put  distracted.     People  v,  Spiegel,  75  Hua 

upon  the  prisoner,  he  may  Xi%  excused  (N.  Y.)  x6x. 
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tion,  and  in  requiring  a  challenge  or  objection  to  be  interposed, 
will  not  constitute  error.* 

8.  Examination  —  Trial  of  ChaUenges  —  a.  Right  to  Examine. 
—  A  party  to  a  civil  action,  or  a  person  accused  of  crime,  has 
the  right  to  submit  a  proposed  juror  to  such  reasonable  examina- 
tion as  will  enable  the  court  to  see  that  the  juror  stands  indifferent 
and  that  he  is  possessed  of  the  requisite  qualifications,*  or  as  will 
enable  him  intelligently  to  exercise  the  right  of  peremptory  chal- 
lenge, when  that  course  may  be  deemed  necessary  or  advisable.* 

1.  It  is  not  a  ground  for  a  new  trial,  Pennsylvania,  —  O'Mara  v.  Com.,  75 
that  after  the  impaneling  of  a  jury  the  Pa.  St.  424. 

presiding  judge,   of   his  own  motion,  Vermont,  —  State  v.  Godfrey,  i  BrayL 

did  not  dismiss  a  juror  whom  he  offered  (Vt.)  170. 

to  allow  to  be  withdrawn  if  counsel  for  Virginia,  —  Com.     v,    Stockley,    10 

the   defendant   would    move  therefor,  Leigh  (Va.)  712. 

which  counsel  declined.     State  v.  Cole-  See   State  v.   Norris,    i   Hayw.   (N. 

man,  8  S.  Car.  237.  Car.)  429. 

A  simple  suggestion  to  the  court  that  After  Exhaustion  of  Peremptory  Chal- 

the  defendant  will  agree  to  excuse  a  lenges.  —  It  is   discretionary   with  the 

juror  is  not  sufficient.     If  the  juror  is  trial  court  to  allow  interrogatories  by 

obnoxious  to  the  defendant,  and  legal  the  defendant,  after  he  has  exhausted 

grounds  exist  for  excluding  him,  the  his  peremptory  challenges,  as  to  the 

defendant  should  move  to  set  him  aside,  qualifications    of    a    proposed    juror. 

Roberts  v.  State,  30  Tex.  App.  291.  State  v.  Smith,  56  Minn.  78. 

In  Jackson  v.  State,  94  Ala.  85,  the  In  the  TTnlted  States  Conrte  the  sute 

Court  declined  to  exclude  a  juror  who,  laws  control  with  respect  to  the  quali- 

it  appeared,  was  an  unpardoned  felon,  fications   and   examination   of   jurors, 

unless    he    was    challenged    for   that  St.  Clair  v.  LJ.  S.,  154  U.  S.  134. 

cause,   and   there   was  held   to  be  no  Examination    of   Biaeharged    Jnror  — 

error  in  retiring  him  on  a  challenge  for  Peremptory  Challengee  Hot  Exhausted.^ 

cause  upon  that  ground,  the  challenge  There  is  no  error  in  refusing  to  allow 

not  having  been  charged  to  the  defend-  the  defendant  to  question  a  juror,  who 

ant  as  peremptory.  has  testified  as  to  a  fixed  opinion,  and 

2.  Alabama.  —  State   v.    Williams,    3  in  consequence  thereof  is  discharged. 
Stew.  (Ala.)  454.  where  it  does  not  appear  that  the  de- 

California.  —  Watson  v.  Whitney.  23  fendant     exhausted     his    peremptory 

Cal.  375;    People  v.  Car  Soy,   57  Cal.  challenges.      State    v.    West,    46    La. 

102.  Ann.  1009. 

Colorado,  —  Union    Pac.    R.    Co.    v,  8.  California,  —  Watson  v,  Whitney, 

Jones,  21  Colo.  340.  23  Cal.  375;  People  v.  Car  Soy,  57  Cal. 

Georgia,  —  Howell  v,  Howell,  59  Ga.  102. 

145.  Colorado,  —  Union    Pac.   R.    Co.    v, 

Illinois,  —  Donovan    v.    People,    139  Jones,  21  Colo.  340. 

111.  412;    O'Hare  «>.  Chicago,  etc.,  R.  Illinois, — Donovan    v.    People,   139 

Co.,  139  111.  151;    Lavin  v.  People,  69  111.  412;    O'Hare  v,  Chicago,  etc.,  R. 

III.  304-  Co.,  139  III.  151;    Lavin  v.  People,  69 

Indiana.  —  Pearcy  v.  Michigan  Mut.  111.  304. 

L.  Ins.  Co.,  Ill  Ind.  59.  Indiana,  —  Pearcy  v,  Michigan  Mut.* 

A//r/«>a«.  —  Stephens  v.  People,  38  L.  Ins.  Co.,  iii  Ind.  59. 

Mich.  739;    People  v,  Evans,  72  Mich.  Michigan,  —  Stephens  v.  People,  38 

367-  Mich.  739. 

Missouri,  —  State   v,  Mann,  83   Mo.  Missouri,  —  State   v,  Mann,  83   Mo. 

589.  589;  State  V.  Taylor,  64  Mo.  358. 

Nebraska,  —  Basye  v.  State,  45  Neb.  Nebraska,  —  Basye  v.  State,  45  Neb. 

261.  261. 

New    York.  —  People  v,  Vermilyea,  Pennsylvania, — Comfort  v,  Mosser, 

7  Cow.  (N.  Y.)  108.  121  Pa.  St.  455. 

Ohio,  —  Ohio    v,    Ankrim,    Tappan  Texas,  —  Houston,   etc.,    R.   Co.    v, 

(Ohio)  112.  Terrell,  69  Tex.  650. 
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b.  Waiver  of  Right.  —  The  failure  of  a  party  to  an  action, 
or  of  one  accused  of  crime,  to  ask  to  have  the  impartiality  of  the 
jurors  tested  or  to  propose  an  examination  is  a  waiver  of  the  right.* 

c.  Re-examination.  —  Usually  when  a  juror  has  been 
accepted  without  having  been  examined,  or  has  taken  his  seat 
after  having  been  examined,  no  further  examination  is  permis- 
sible.*    The  trial  judge,  however,  in  his  discretion,  may  permit  a 

Examinatioii  on  Oround  Which  Is  Hot  to  be  qualified,  and  the  burden  of  prov- 
Groond  for  ChaUengo  for  Gaoae.  —  In  a  ing  the  contrary  is  on  the  party  chal- 
capital  case  the  proposed  juror  may  be  lenging.  Holt  v.  People,  13  Mich.  224. 
examined  by  the  state  as  to  his  preju-  8.  State  v.  Donelon,  45  La.  Ann.  744; 
dice,  for  the  purpose  of  ascertaining  the  State  v.  Mangrum,  35  La.  Ann.  619. 
advisability  of  peremptory  challenge.  After  Aooeptance. — In  People  v, 
although  such  prejudice  is  not  a  Stonecifer,  6  Cal.  405,  wherein  a  de- 
ground  of  challenge  for  cause.  State  fendant  might  have  successfully  chal- 
V,  Dooley,  89  Iowa  584.  lenged  a  juror  for  the   formation  and 

After  a  Trial  as  to  the  Ezistenoe  of  Ac-  expression  of  an  opinion,  but  instead 

tual  Bias,  and  a  finding  of  competency,  passed  him,   whereupon   the  prosecu- 

it  is  the  duty  of  the  court  that  infor-  tion  accepted  him,  there  was  held  to  be 

mation  should  be  given  to  the  chal-  no  error  in  refusing  to  allow  the  de- 

lenging  party  sufficient  to  enable  him  fendant  further  to  question  the  juror. 

to  exercise    his  right  of    peremptory  Jury  TTncompleted. —  In   Vaughan   v, 

challen»"i,  if  he  so  desires.     People  v.  State,  58  Ark.  353,  there  was  held  to  be 

Hamilton,  62  Cal.  377,  explaining  Wat-  no  error  in  permitting  the  prosecuting 

son  V.  Whitney,  23  Cal.  379;  People  v,  attorney,  after  the  selection  of  a  juror. 

Car  Soy,  57  Cal.  102.  again  to  examine  him  as  to  his  rela- 

Duty  to  Allow  Examinatioii.  —  There  tionship  to  the  accused,  in  the  presence 

is  no  duty  resting  on  the  court  to  go  of  jurors  who  had  bdbn  accepted  and 

into  an  inquisition  the  sole  purpose  of  talesmen  who  had  been  summoned  — 

which  is  to  aid  the  defendant  in  deter-  the  juror  afterwards   sitting    without 

mining   whether   he   will   challenge  a  objection. 

juror  peremptorily.     Hawes  v.  State,  Where  after  examination  on  his  voir 

88  Ala.  37.  dire  a  juror  is  found  competent,   the 

After  Aooeptanoe  by  State.  —  After  an  failure  to  permit  his  re-examination  as 

examination  of  a  juror  by  the  court,  by  to  matters  which  i<  appears  would  not 

whom  he  is  declared  competent,  and  show  incompetency  is  no  ground  for 

acceptance  by  the  state,  the  defendant  reversal,  especially   where   it   appears 

cannot  go  into  the  further  examination  that  the    juror    in   question    did    not 

for  the    purpose   of    ascertaining   the  serve.       State    v.    Mangrum,'   35    La. 

propriety  of  a  peremptory  challenge.  Ann.  619. 

Lundy  v.  State.  91  Ala.  100.  After  Acoeptance  and  Before  Swearing. 

1.  Smith  V.  State,  63  Ga.  168;  Dokes  — After  a  juror  who  has  been  accepted, 

r.  Soards,  9  Ohio  W'kly  L.   Bui.  76.  but  not  sworn,  has  made  a  statement 

Where  a  Jury  Is  Accepted  Without  Ob-  of  his  disqualification,  as  to  which  he 

jeetion,  the  failure  of  the  judge  to  ex-  had  been  questioned,  he  may  be  re- 

amine  the  individual  jurors  as  to  the  examined   as   to   the    disqualification, 

qualifications    prescribed    by     statute  and  if  found  disqualified  may  be  set 

will  not  invalidate  the  verdict.     Skin-  aside.     State  v.  West,  46  La.  Ann.  1009. 

ner  v.  State,  53  Miss.  399.  After  a  juror  is  put  upon  the  pris- 

Aooeptanoe     Without     Questioning.  —  oner,  but  before  he  is  sworn,  the  state 

Where  a  juror  who  is  neither  a  free-  may  be  permitted  to  question  him  as 

holder  nor  a  householder  is  accepted  to  his  citizenship,  information   as  to 

without    questioning    him    as    to    his  that  fact  having  just  come  to  the  solic- 

qualifications,  the  objection  is  waived,  itor  general.     Johnson  v.  State,  58  Ga. 

Gillooley  v.  State,  58  Ind.  182  [citing  491.     See  Williams  v.  State,  3  Ga.  453. 

Croy  zf.  State,  32  Ind.  384;  Kingen  v.  After  Allowance  of  Challenge.  —  Where 

State,  46  Ind.  132].  a  juror  has  been  challenged  on  behalf 

Presumption  of  Qualiiloation.  —  A  per-  of  the  people,  on  the  ground  of  consci- 

son  presented  as  a  juror  is  presumed  entious  scruples  against  the  infliction 
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venireman,  before  the  panel  is  completed^  to  correct  mistaken 
statements  made  by  htm  as  to  his  qualifications  when  he  was 
first  called ;  ^  and  under  special  circumstances*  and  for  the  puipose 
of  removing  any  doubt  as  to  the  competency  or  the  qualification 
of  members  of  the  jikry,  the  court,  within  its  discretion,  may  per- 
mit the  re^examination  of  a  juror  who  has  been  accepted^*  But 
after  jurors  are  accepted  and  sworn,  it  is  usually  too  late  to  go 
into  an  examination  or  a  further  examination  as  to  their  compe- 
tency.' 

of  the  death  potialty,  and  4  challeiig«  withstandtiif  th«  acceptance  of  a  juror 
is  allowed^  there  is  no  abuse  of  di^fe-  by  both  sides  wkltoat  qaeaiioniagt 
tion  in  reifusing  permission  to  the  ac^  there  is  no  error  arisioir  from  the  fact 
cused  fttitfaer  to  examine  the  jutor.  thai  the  prosecuting  attorney  sabse- 
People  V.  Collins.  105  Cal.  504.  quently  qttestiotied  him  as  to  his  qaali- 

After  Trial  of  Wpedal  Pisa  and  Brfbrs  fications  and  again  accepted  him. 
trtal  on  Plia  of  Vot  Guilty.  -^  Where  a  Seals  v.  State,  35  Tex.  Cilm.  Rep.  158. 
plea  of  not  guilty  and  a  special  plea  of  BaJKpUhmM  Ciltaartanosw  After  Jupr 
formier  trial  and  conviction  may  be  di-  Swore*— In  Ochs  v.  People,  104  III. 
rected  to  be  tried  separately  before  the  399,  there  was  held  to  be  no  error  in 
same  jury,  and  where  the  special  plea  allowing  a  re«examination  of  jurors 
is  lirst  tried  and  determined,  there  is  who  had  been  accepted  and  sworn, 
no  error  in  refusing  permivsion  to  ex-  upon  an  aflkiavit  oti  behalf  of  the  state 
amine  a  juryman  as  to  any  bias  formed  that  they  were  Improper  persons,  set^ 
from  the  trial  of  the  special  plea  which  ting  out  suspicious  cirtumstances,  and 
might  disqualify  him  from  serving  on  that  they  had  been  proved  to  have  been 
the  trial  of  the  general  issue^  People  placed  on  the  jury  by  outside  influ- 
V,  Connor*  142  N»  Y.  130.  ences. 

Aftor  Trial  Bogna.  —  Before  any  In  a  Oa^tal  Oaaa  the  proposed  juror 
member  of  a  jury  to  which  the  case  may  be  re-*examined  as  to  his  opinion 
has  been  submitted  in  part  can  be  re*  relative  to  capital  punishment.  State 
examined  as  to  his  competency,  the  v^  Foster,  91  Iowa  164. 
submission  must  be  set  aside,  that  the  Oorteetion  of  Answotk-^^In  People  ». 
jury  will  be  in  the  same  position  as  Wilson,  3  Park.  Cr.  Rep.  (Westchester 
before  the  acceptance  and  swearing.  Oyer  &  T»  Ct.)  199,  it  was  hold  that 
KurtE  V.  State,  145  Ind.  119.  after  a  juror  decided  to  be  competent 

Aflor  AdMonltioa  by  Court.  -**  In  State  has  been  sworn,  he  tnay  bfe  re-exam* 
V,  Rose,  9a  Mo«  doi,  after  the  jury  had  ined,  if  no  evidence  has  been  taken  in 
been  admonished  and  the  defendant  the  case.  In  that  case  it  appeared  that 
allowed  a  certain  time  within  which  to  the  juror  misunderstood  a  question 
make  his  peremptory  challenges,  the  and  gave  a  wrong  answer,  and  that  he 
defendant  requested  the  right  to  re^x.  desired  to  make  a  correction^ 
amine  the  panel  for  the  purpose  of  6,  Rash  v.  State,  61  Ala.  89$  Smith 
ascertaining  whether  any  had  become  v.  State,  5$  Ala.  i;  People  v.  Golden- 
disqualified  because  of  leading  news*  son,  76  Cal.  306;  Schhell  t/.  State,  92 
papers.  It  did  not  appear  that  there  Ga.  459;  Kurtx  c/.  State,  145  Ind.  119; 
was  any  evidence  that  the  admonition  Com.  v,  Knapp*  10  Pick.  (Mass.)  477. 
of  the  court  had  been  disregarded,  nor  In  West  Yitginia,  in  a  felony  case* 
that  anything  prejudicial  to  the  de«  and  after  the  jury  is  sworn,  the  presid- 
fendant  had  been  published  in  the  ing  judge,  at  the  instaAce  of  the  prose- 
newspapers,  and  it  Was  held  that  the  cuting  attorney,  may  examine  one  of 
motion  was  properly  overruled.  the  jurors  on  oath  for  the  purpose  of 

1.  Com.  V.  Twitchell,  x  Brews.  (Pa.)  ascertaining  whether  or  hot  he  is  aciti* 
5Si;  Hendrick  v.  Com.,  5  Leigh  (Va.)  zen  of  the  state.  State  p.  Henderson, 
707.  29  W»  Va.  i47» 

ft.  Belt  V,  People,  97  111.  461;  State  Poroli^lory  ChaUongo-^Oalifeffei^— * 
t».  Buxton,  89  loWa  $73;  State  ».  Done-  Where  the  court  is  empowered,  for 
Ion,  45  La.  Ann.  744;  State  v,  Man*  cause,  to  allow  a  challenge  toajurof 
grum,  35  La.  Ann.  619.  after  he  has  been  Sworn  and  before  die 

Aeeopliinee  Without  Qttostioai.  ^  Not*    eompletioa  of  the  jury,  it  is  noiemr 
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d.  Challenging  Before  or  After  Examination.  —  The 

usual  practice  is  first  to  interpose  the  challenge,  and  then  to 
interrogate  the  proposed  juror  to  ascertain  the  existence  of  the 
grounds  to  support  it,  or  to  prove  it  on  oath ;  *  but  in  one  state 
at  least,  and  probably  in  others,  it  has  been  held  that  the  exami- 
nation should  precede  the  challenge,  and  that  the  defendant  can- 
not be  required  first  to  challenge  before  questioning  the  juror  as 
to  the  formation  or  expression  of  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused.' 

€.  Oath,  —  Although  it  may  not  be  improper  to  conduct  the 
examination  without  administration  of  the  oath  to  the  proposed 
juror,  especially  where  no  request  is  made  therefor,*  yet  the 
more  convenient  and  better  practice  requires  the  examination  to 
be  under  oath,  or  at  least  makes  it  desirable  that  the  examination 
should  be  so  conducted.^ 

to  permit  the  re-examination  of  a  juror  satisfactorily  may  relieve  the  defend- 
after  his  acceptance  but  before  the  ant  of  the  necessity  of  challenging;  but 
jury  is  completed,  upon  matters  com-  admitting  it  to  be  the  rule  that  the  ex- 
ing  to  the  knowledge  of  the  party  re-  amlnation  may  be  exhausted  before 
questing  the  right  to  re-examine  before  the  challenge,  the  examlnatjon,  or  any 
the  complete  formation  of  the  jury,  ruling  during  its  continuance,  cannot 
People  t^.  Durrant,  I i6Cal.  179;  People  be  made  the  foundation  for  alleged 
V.  Bemmerly,  87  Cal.  117.  error  unless  the  challenge  is  taken  at 

1.  Alabama,  —  Lundy    v.    State,    gt  some  stage  of  the  proceedings  In  the 

Ala.  100;    Bales  v.  State,  63  Ala,  38;  court  below.     People  v.  Hamilton,  62 

Kansas  City,  etc.,  R.  Co.  v.  Whitehead,  Cal.  377,  explaining  People  v.  Backus, 

109  Ala.  495;    Hawes  v»  Bute,  88  Ala.  5  Cal.  277. 

37.  8.  State  1/.  Hoyt,  47  Conn.  518. 

Connecticut.  — >  Sute    v,    Wllson,    38  TTnless  80  Authorised  by  Law  a  court 

Conn.  137.  or  a  justice  of  the  peace  has  no  right 

Georgia,  —  Schnell  v.  State,  92  Ga.  to  require  jurors  to  be  sworn  to  answer 

459.  questions  whether  they  have  declared 

Michigan.  —  Crippen    v.    People,    8  opinions   on    the    case.      Bracken    v. 

Mich.  117.  Preston,  i  Pin.  (Wis.)  365. 

Mississippi.  ^  King  f.  State,  5  How.  FailuM  to  Boquatt.  —  The  state  may 

(Miss.)  730;    State    v.   Flower,   Walk,  challenge  jurors  for  cause  for  reason 

(Miss.)  318,  of  answers  by  them,  not  made  under 

JV^ew  Jersey,  —State  v,  Zellers,  7  N.  oath,  where  no  request  was  made  that 

J.  L.  220.  they  be  sworn  on  their  voir  dire  and  no 

New  Mexico.  —  Territory  «/.  Lopez,  3  objection   made  to  their  examination 

New  Mcx.  104.  without  it.    Zell  v.  Com.,  94  Pa.  St.  258. 

England.  —  Reg.  v.  Dowllng,  3  Cox,  4.  State    v.    Hoyt,    4.7    Conn.    518; 

C.  C.  509.  Goodwin's  Case.  5  C.  H.  Rec.  (N.  Y.) 

See  also  Burr's   Trial  (Carpenter's  11;    Respublica  v.   Dennie,  4  Yeates 

ed.),  p,  70  et  seq,\  and  see  infra,  IX.  (Pa.)  267;  Anonymous,  I  Salk.  153. 

8.  I.  Trial  of  Challenges,  In  Zell  v.  Com.,  94  Pa.  St.  258.  Mr. 

Diseretton  of  Court.  —  The  allowance  Justice  Trunkey  said:  "Though  it  may 

of  preliminary  interrogatories  to  a  pro-  not   be   erroneous   to  omit    tne  oath, 

posed  juror  as    to  his    qualifications  unless  it  be  requested  to  be  taken,  yet, 

without  first  interposing  a  challenge  is  so  far  as  advised.  It  is  the  more  gen- 

purely  discretionary  with  the    court,  eral  practice,  and  we  think  the  better 

State  V.  Lautenschlasfer,  22  Minn.  514;  one,  to  examine  the  juror  under  his 

State  V.  Smith,  56  Minn.  78.  oath." 

S.  People    V.    Backus,    5    Cal.  275;  Walvor  of  Oafh. -« While  a  party  may 

People  V.  Reynolds,  16  Cal.  129.  object  to  the  examination  of  a  juror 

It  Is  the  Better  Fraotieo  to  Pormit  Pro-  without  the  oath,  if  he  permits  such  an 

Uniaary  laqvlrios,  which  Lf  answered  examination,  and  afterwards  requires 
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/.  Presence  of  Party.  —  The  parties  have  a  right  to  be  pres- 
ent during  an  examination  of  the  proposed  jurors,  but  mere  tem- 
porary absence  from  the  court  room  during  a  portion  of  the 
proceedings  will  furnish  no  ground  for  reversal,  where  no  injury 
has  resulted.* 

^.  Statutory  Provisions — (i)  Legislative  Power. — While 

legislatures  cannot  deprive  persons  accused  of  crime  of  the  right 
to  trial  by  a  fair  and  impartial  jury,  there  is  no  doubt  that,  unless 
controlled  by  constitutional  provisions,  they  may  direct  the  mode 
of  ascertaining  the  competency  of  proposed  jurors  by  prescribing 
the  questions  to  be  propounded  to  them.* 

the  juror  to  be  sworn,  he  will  waive  fact  that  the  court  examined  proposed 

his  objection  on  that  ground.     Trullin-  jurors  as  to  their  competency  in   the 

gerz'.  Webb,  3  Ind.  198.  momentary  absence  of  the  prosecuting 

SecaUing  TTniwom  Jurors.  —  Where  attorney  will  furnish  no  ground  of  re- 
venire  men  were  asked  the  statutory  versal.  State  v,  Ludwig,  70  Mo.  413. 
questions  without  first  having  been  CoaoluBivenen  of  Baoord  of  ProBenoe.  — 
sworn,  and  an  application  made  by  the  Where  the  record  shows  that  the  de- 
state  to  have  them  recalled  and  sworn  fendant  was  present  during  the  forma- 
was  granted,  it  was  held  that  the  de-  tion  of  the  jury,  affidavits  will  not  be 
fendant  was  not  entitled  to  a  new  trial  received  to  show  his  absence  during 
for  that  rea^n,  where  he  failed  to  show  the  examination  of  a  particular  juror, 
that  any  injury  had  resulted  from  the  Van  Houton  v.  People,  22  Colo.  53. 
proced ure.     Wilson  v.  State,  69  Ga.  225.  Laches  in  Presentiiig  Objeetioiis.  —  The 

Sufficiency  of  Oath.  —  The  oath  ten-  appellate  court  will  not  consider  an 
dered  to  a  juror  on  a  voir  dire  need  not  affidavit  made  out  to  decide  a  state- 
specify  the  ground  of  challenge,  unless  ment  of  facts  after  the  settlement 
so  required  by  counsel.  Foster's  Case,  of  the  statement,  and  some  seven 
13  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  months  after  the  trial  of  the  cause,  to 
372,  note.  the  effect  that  the  defendant  was  com- 

Where  no  particular  form  of  oath  is  pelled  to  proceed  to  trial  with  a  jury 
prescribed  by  statute,  the  fact  that  the  which  had  been  partially  examined 
oath  administered  to  the  jurors  on  their  during  his  absence,  where  there  is 
voir  dire  was:  **  You  and  each  of  you  nothing  in  the  record  to  show  such  ab- 
do  solemnly  swear  you  shall  give  to  sence.  State  v.  Holmes,  12  Wash.  169. 
such  questions  as  may  be  propounded  S.  State  v,  Marks,  15  Nev.  33;  Stag- 
to  you,  touching  your  competency  as  ner  v.  State,  9  Tex.  App.  440.  See  Ma- 
jurors,  as  shall  be  the  truth,  the  whole  tilda  v.  Mason,  2  Cranch  (C.  C.)343. 
truth,  and  nothing  but  the  truth,  so  In  Arkansas  the  power  of  the  legisla- 
help  you  God,"  was  held  not  to  con-  ture  to  prescribe  the  mode  of  determin- 
stitute  error,  no  objection  to  the  form  ing  the  qualifications  of  proposed  jurors 
of  the  oath  having  been  interposed,  is  unaffected  by  the  provisions  of  the 
Denham  v.  State,  22  Fla.  664.  Constitution  of  1868,  and  the   statute 

Snfflciency  of  Record  to  Show  Adminis-  prescribing  the  mode  does  not  conflict 

tration  of  Oath.  —  A  recital  in  a  journal  with  the  Constitution,  nor  was  it  any 

entry  that  "  the  jury  was  impaneled,  wise  affected  by  the  Code  of  Practice 

tried,  and  sworn  "  is  not  sufficient  to  prior    to    the    amendments    of     1871. 

show  that  the  jurors  were  examined  on  Whitehead  v.  Wells,  29  Ark.  99. 

oath  as  to  their  competency.     State  v.  In  Georgia  it  was  held  that  the  com- 

Funck,  17  Iowa  365.  mon-law  right  of  challenge  to  a  juror 

1.  The  Volnntary  Absence  of  the  Defend-  was  not  taken  away  by  a  statute  pre- 
ant  from  the  court  room  during  the  ex-  scribing  certain  questions  to  be  pro- 
amination  of  a  juror  furnishes  no  pounded  to  the  proposed  juror,  and 
ground  for  reversal,  where  it  appears  providing  that  if  he  answered  in  the 
that  the  juror  was  peremptorily  chal-  negative  he  might  be  put  upon  triers 
lenged.  Van  Houton  v.  People,  22  and  his  incompetency  shown.  Robin- 
Colo.  53.  son  V,  State,  i  Ga.  563. 

Absenoe  of Prosecnting  Attorney.  —  The  The    requirements   of    the    Georgia 
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(2)  Province  of  Judge  —  (a)  Generally.  —  The  examination  of  a 
proposed  juror  may  be  and  sometimes  is  required  to  be  conducted 
in  its  entirety  by  the  presiding  judge,  as  where  that  duty  is  cast 
upon  the  judge  by  statute,  and  after  the  juror  is  found  competent 

he  is  required  to  be  tendered  to  the  parties  or  to  the  accused  for 
acceptance  or  rejection.* 

Code,  §  4682,  as   to  questions   to  be  from  examining  further.  Pennt/.  State 

asked  a  juror  on  his  voir  dire,  and  the  62  Miss.  450. 

provision  that  when  these  are  properly  After  AiMeptanee  by  State.  —  The  re- 
answered  the  juror  shall  be  adjudged  fusal  of  the  court  to  allow  the  defend- 
competent,  do  not  impair  the  constitu-  ant  further  to  examine  a  juror,  after 
tional  right  to  a  trial  by  an  impartial  the  court  has  examined  him  and  de- 
jury.     Woolfolk  V,  State,  85  Ga.  69.  clared  him  competent  and  he  has  been 

Statutory  Preicription  After  Offeme.  —  accepted  by  the  state,  is  not  the  sub- 

The  Alabama  Act  of  1843,  prescribing  ject  of   review.     Lundy   v.    State,    91 

certain  questions  to  be  propounded  to  Ala.  100. 

jurors  to  test  their  competency  for  the  By  the  MaMachuaetts  Public  Statutet, 

trial  of  capital  offenses,  was  held  ap-  c.   170,  g   35,   upon   motion   of    either 

plicable  to  any  case  which  arose  previ-  party,  the  court  is  required  to  examine 

ous  to  its  passage.     Reynolds  v.  State,  the  proposed  juror,  **  to  know  whether 

I  Ga.  222.  he  is  related  to  either  party,  or  has  any 

1.  State  V,  Coleman,  20  S.  Car.  441.  interest  in  the  cause,  or  has  expressed 

By  the  Alabama  Code  of  1876,  g  4760,  or  formed  an  opinion,  or  is  sensible  of 

it  is  made  the  imperative  duty  of  the  any  bias  or  prejudice   therein;"  and 

court,  before  administering  the  oath  to  under  this  the  whole  matter  relative  to 

a  petit  juror,  to  ascertain  whether  he  the  examination  of  jurors,  beyond  the 

is  competent  to  discharge  the  duties  provisions  of  the  statute,  must  be  left 

required  of  him,  with  honesty,  impar-  to  the  sound  judgment  and  discretion 

tiality,   and    intelligence,    and    is   es-  of  the  presiding  judge.     Com.  v.  Gee, 

teemed  in  the  community  for  integrity,  6  Cush.  (Mass.)  175;  Com.  v.  Thrasher, 

fair  character,  and  sound  judgment.  11  Gray  (Mass.)  55. 

See  Bales  v.  State,  63  Ala.  30.  Conthmation  of  Examination  by  Ck>nn- 

Bight  of  ConnieL  —  In  investigating  leL  —  After  a  juror  has  been  examined 

the     competency    of    jurors,    counsel  and  found  competent  by  the  judge,  the 

themselves  have  no  right  to  interpose  prosecuting  attorney  may  continue  the 

and  interrogate  jurors,  except  by  di-  examination    as    to    his    competency, 

rection  of  the  court,  to  which  the  whole  Williams  v.  State,  32  Miss.  389.  . 

matter  must  be  left  for  the  exercise  of  In  Mieaiwilppi  the  judge  in  the  first 

sound  judgment  and  discretion.     Pow-  instance  should  examine  a  venireman, 

ers  V.  Presgroves,  38  Miss.  227.  The  district  attorney  and  the  prisoner 

ConclosiTeneei  of  Decision  of  Court. —  may  pursue  the  examination,  so  as  to 

After  a  juror  has    been    pronounced  elicit  all  the  facts,  if  they  so  choose, 

competent  on  his  voir  dire  no  error  is  and  the  court  then  should  dedide,  as  a 

committed  in  refusing  to  allow  further  question  of  law,  whether  the  person  is 

examination,  with  a  view  to  showing  competent.     White  v.  State,  52  Miss, 

a  cause   of  challenge  not   brought  to  216. 

light  by  the  statutory  interrogatories.  In   Story  v.  State,  68   Miss.  609,  it 

Carr  v.   State,    104  Ala.  4.     See   also  was  announced  as  a  proper  rule  that 

Bales  v.  State,  63  Ala.  30;    Hawes  v.  the  court  should  examine  the  jurors  on 

State,  88    Ala.  37;  Lundy  v.  State  91  their  voir  dire  as  to  their  competency, 

Ala.  100.  permitting  and  inviting  counsel  tosug- 

Failnre  to  Question.  —  In  forming  a  gest  questions,  but  not  permitting  them 
jury  to  try  an  indictment  for  a  capital  to  interrogate  the  jurors  directly  upon 
offense,  the  presiding  judge  may  re-  the  subject  of  their  competency,  and 
quire  an  exhaustive  examination  of  a  after  each  juror  has  been  found  com- 
proposed  juror  before  passing  on  his  petent  by  him,  to  allow  the  counsel  to 
competency,  and  if  a  defendant,  after  examine  directly  with  a  view  to  per- 
due opportunity,  declines  to  propound  emptory  challenge,  but  for  no  other 
questions  until  after  announcement  of  purpose, 
the  juror's  competency,  he  is  precluded  In  Georgia,  as  each  juror  is  presented 
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(b)  VonobsenraaM  of  Statate.  -—  The  omission  of  the  court  to  test 
the  persons  presented  for  jury  duty  as  to  their  competency,  in  the 
mode  prescribed  by  statute,  may  constitute  error/  but  where  no 
request  is  made  that  the  statutory  inquiries  be  put,  or  no  objec- 
tion is  made  to  proceeding  to  trial  with  a  jury  which  has  not  been 
questioned,  the  error,  if  any,  is  waived.* 

(3)  Statutory  Questions,  —  Though  questions  prescribed  by 
statute  to  test  the  competency  of  jurors  are  the  only  proper  ques- 
tions to  ask,  yet  they  may  be  so  varied  in  form  as  to  enable  the 
jurors  properly  to  understand  them.'     On  the  examination   of 

to  the  accused  in  such  a  manner  that  is  optional  with  the  presiding  judge  to 

he  can  distinctly  be  seen,  he  may  be  allow  counsel  to  propound  the  ques- 

objected  to  for  any  of  the  causes  pre-  tions  or  to  propound    them   himself, 

scribed  by  the  statute,   whereupon  it  Guice  f.  State,  60  Miss.  714. 

becomes  the  duty  of  the  court  immedi-  TTndor  the  Florida  Statute  it  was  held 

ately  to  hear  such  evidence  as  may  be  that  while  the  better  practice  is  to  per- 

submitted  in  relation  to  the  truth  of  the  mit  examination  of    veniremen    upon 

objections,   and,    if    satisfied   of   their  their  voir  dire  by  counsel  in  the  case, 

truth,  to  set  aside  the  juror  for  cause,  there  is  nothing  to  prohibit  the  court 

Simmons  v.  State,  73  Ga.  609.  from  exclusively  burdening  itself  with 

Allowance  of  Further  Examination, —  the  entirety  of  the  examination  if  it 
Where  a  juror  upon  his  voir  dire  had  sees  fit  so  to  do.  Jones  v.  State,  35 
answered  that  he  was  opposed  to  capi-  Fla.  289;  Pinder  v.  State,  27  Fla.  370. 
tal  punishment  in  cases  of  extreme  Eight  to  Preclude  Defendant.  —  In 
youth,  and  by  consent  of  counsel  for  Michigan  2LXi  examination  of  the  jurors 
the  accused  was  put  upon  the  court  as  on  the  prosecution  by  the  judge  will 
a  trier,  and  then  stated  that  he  was  not  preclude  an  examination  on  the 
not  opposed  to  capital  punishment,  the  part  of  the  defendant.  Stephens  v. 
court  did  not  err  in  allowing  counsel  People,  38  Mich.  739. 
for  the  state,  over  objection,  to  interro>  It  Is  the  Duty  of  a  Jostioe  to  admonish 
gate  him  further,  nor  in  setting  him  jurors  that  if  they  do  not  feel  indiffer- 
aside  for  cause,  the  juror  finally  ex-  ent,  or  have  prejudged  the  case  or  dis- 
plaining  that  he  was  conscientiously  closed  their  opinions,  they  should 
opposed  to  such  punishment  though  it  disclose  the  facts.  Respublica  v.  Den- 
might  be  shown  that  the  accused  was  nie,  4  Yeates  (Pa.)  267.  And  see 
over  the  age  of  fourteen.  Bell  t/.  State,  Bracken  v,  Preston,  i  Pin.  (Wis.)  365. 
91  Ga.  15.  1*  Lester  v.  State,  2  Tex.  App.  433. 

Refusal  of  Further  Examination,  —  2.  Young  v.  State,  23  Ohio  St.  577; 

Where   by  answers    to   the    statutory  State  v.  Merriman,  34  S.  Car.  16. 

questions  the  juror  appears  to  be  com-  FaUnre  to  Bequest  Inquiry  by  Court.  — 

petent,  and  is  put  upon   the  presiding  Where  the  defendant  neither  inquires 

judge  for  further  trial  as  to  his  compe-  himself  nor  asks   the  court   to  make 

tency,  the  latter  may  decline  to  allow  inquiries   respecting    qualifications   of 

the  juror  to  be  further  examined,  and  jurors,  but  accepts  some  of  them  and 

may  confine  the  investigation   to  evi-  objects   to  others,   an   objection    after 

dence  aliunde  and  its  effect.     Cox  t/.  completion  of  the  jury  that  the  court 

State,  64  Ga.  374.  did  not,  as  required  by  statute,  ascer- 

After  a  juror  has  shown  himself  com-  tain   that  the  jurors  were  qualified  is 

petent  by    answering   questions,    any  unavailable,  especially  where  there  is 

further  objection    to  his    competency  no  suggestion  that  any  disqualification 

must  be  tried.     Dumas  z/.  State,  63  Ga.  existed   in   fact.    James  v.   State,    53 

601.  Ala.  380. 

Eight  of  Counsel  to  Examine.  —  The  8.  Pinder  v.  State,  27  Fla.  370;  King 

allowance  of  an  examination  by  coun-  v.  State,  21  Ga.  220;  Simmons  v.  State, 

sel  is  an  indulgence  on  the  part  of  the  73  Ga.  609. 

court.     State  v,  Coleman,  8  S.  Car.  237.  Eeoeesity  of  Eeadtng  Indiotment.  —  In 

Option  of  Court.  —  In  Mississippi^  when  examining  bystanders  as  to  their  quali« 

a  proposed  juror  is  00  bis  voir  dire^  it  fications,  it  is  sufficient  to  state  in  geiw 
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proposed  jurors  after  their  qualification,  the  court  may  restrict 
counsel  to  the  questions  prescribed  by  statute,^  but  it  is  discre- 
tionary with  the  presiding  judge  when  acting  as  a  trier  to  pro- 
pound questions  other  than  those  prescribed  by  statute.* 

eral  terms  the  offense  and  the  party  the  Delaware  practice  the  waiver  by 

charged  therewith,  without  reading  the  the  accused  of  his  right  to  put  a  ques- 

indiciment.     Com.    v.    Gee,   6    Cush.  tion  to  a  juror  as  to  his  formation  or 

(Mass.)  174.  expression   of   an   opinion  confers  no 

1.  Under  the  Georgia  Fraotioe,  only  right  on  the  state  to  ask  the  question, 
the  statutory  questions  can  be  aslced  but  it  is  restricted  to  asking  its  own 
by  counsel  in  the  first  instance,  and  questions.  State  v,  Rhodes,  i  Houst. 
after  the  juror  is  pronounced  prima  Cr.  Cas.  (Del.)  476. 
facie  competent,  evidence  may  be  8.  Simmons  v.  State,  73  Ga.  609: 
introduced  to  show  incompetency,  and  Fogarty  v.  State,  80  Ga.  450;  Com.  v. 
then  it  is  the  province  of  the  court  to  Gee,  6  Cush.  (Mass.)  174;  Pierce  v, 
examine  the  juror  further.  Woolfolkz^.  State,  13  N.  H.  536.  And  see  State 
State,  85  Ga.  69;  Jones  v.  State,  90  Ga.  v.  Mann,  83  Mo.  589. 
616.  See  also  King  v.  State.  21  Ga.  220;  The  Massaehusetts  Act  of  1887,  c.  149, 
Pines  V.  State,  2i  Ga.  227:  Guilford  v.  which  empowered  the  parties  to  exam- 
State,  24  Ga.  315;  Monday  v.  State,  32  ine  jurors  as  to  their  interest  or  bias 
Ga.  672;  Nesbit  v.  State,  43  Ga.  238;  *'  under  the  direction  of  the  court,"  did 
Carter  v.  State,  56  Ga.  467;  Dumas  v,  not  affect  the  prior  statutory  provisions 
State,  63  Ga.  600;  Cox  v.  State,  64  Ga.  vesting  a  discretion  in  the  judge  on 
404;  Johnson  t;.  State,  65  Ga.  94;  Sim-  such  an  examination  beyond  the  in- 
mons  V.  State,  73  Ga.  609;  Bishop  v.  quiries  expressly  provided  for.  Com. 
State,  9  Ga.  121.  v.  Poisson,   157    Mass.   510.     See  also 

In  Texas,  under  a  statute  providing  Com.  v,  Trefethen,  157  Mass.  180. 

that  if  a  juror  affirmatively   answers  Passing  Juror. — :  The  fact  that  a  juror 

that  the  opinion  he  has  formed  will  in-  is  passed  by  not  because  of  disqualify- 

fluence  his  verdict   he   must  be   dis-  ing  statements  made  by  him,  but  to 

charged,  but  if  negatively  he  may  be  afford  the  prisoner  the  greatest  chance 

further  questioned,  an  affirmative  an-  of  an  impartial  jury,  will  not  preclude 

swer  concludes  the  investigation  and  the  court  from  subsequently  ruling  that 

constitutes  the  answer  conclusive  as  to  the  statements  made  by  the  juror  were 

his  qualifications.     Stagner  v.  State,  9  not  because    of    challenge.     State    v. 

Tex.  App,  440;   Shannon  v.  State,  34  Howard,  17  N.  H.  171;    Boardman  f. 

Tex.  Cnm.   Rep.  5,  overruling  Suit  v.  Wood,  3  Vt.  577. 

Sute,  30  Tex.  App.  319.  Unnsnal    Questions*  —  The    presiding 

Examination  as  to  Causes  of  Challengo  judge  is  not  required  at  the  request  of 
Favorable  AUnnde.  —  The  court  need  counsel  to  ask  unusual  questions  of 
not  examine  a  proposed  juror  on  his  jurors,  nor  to  address  them,  after  the 
voir  dire  as  to  causes  of  challenge  panel  is  made  up,  as  to  matters  tend- 
which  are  not  required  to  be  proved  by  ing  to  disqualify  them  because  of  bias 
•the  oath  of  the  juror  alone,  but  which  or  the  formation  of  an  opinion.  Sim- 
may  be  established  by  other  testimony,  mons  v.  State,  73  Ga.  609. 
Bridges  v.  State,  no  Ala.  15.  Explanation  of  Statutory  Questions.  — 

Eight  to  Question  Juror  Found  Compe-  It  is  the  right  and  the  duty  of  the  trial 

tent.  —  When  a  juror,  after  answering  court,  when  it  is  apparent  that  a  juror 

the  prescribed  statutory  questions  so  does    not     understand    the    statutory 

as  to  appear /nV9i0//icf^  competent,  is  questions,  to  explain  them  to  him  so 

put  upon  the  presiding  judge  for  fur-  that  he  may  answer  them  intelligently, 

iher  trial  of  his  comp>etency,  the  judge  and  it  i^  always  discretionary  with  the 

may  decline  to  allow  any  other  ques-  judge  whether  he  will  change  or  vary 

tion  10  be  propounded  to  the  juror,  and  the  questions,  so  that  the  juror  may  the 

may  confine  the  investigation  to  evi-  better  understand  them.     Woolfolk  v. 

dence  aliunde  and  its  effect.     Cox  v.  State,  85  Ga.  69.     See  also  Fogarty  v. 

State,  64  Ga.  374;    Davis  v.  Hunter,  7  State,  80  Ga.  460;    Henry  v.  State,  33 

Ala.  Z35.  Ga.  441;  Mitchell  v.  State,  22  Ga.  212; 

Sight  of  State  to  Ask  Question  Solely  King  z/.  State,  21  Ga.  220;    Dumas  v. 

Allowed   to   DofBOdaat.  ^  According  to  State,  65  Ga,  479. 
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A.  Scope  of  Examination  —  (i)  Latitude  and  Limitation  of 
Inquiry,  —  Where  the  scope  of  the  inquiry  is  not  limited  by  stat- 
ute, a  full  and  exhaustive  examination  should  be  allowed,  that 
the  juror  may  be  thoroughly  tested.*  It  is  the  duty  of  coun- 
sel to  pursue  their  inquiries  to  the  fullest  extent,  otherwise  they 
cannot  complain  of  the  disqualification  of  jurors  for  causes  of 
challenge  which  might  have  been  discovered  by  the  exercise  of 
due  diligence,  and  to  which  timelv  objection  might  have  been 
made.* 

1.  Union  Pac.  R.  Co.  v,  Jones,  21  220;  George  v.  State,  39  Miss.  570; 
Colo,  340;  Donovan  v.  People,  139  III.  Brown  v.  State,  60  Miss.  447;  Seal  v. 
412;  Smith  V.  Earaes,  4  111.  76;  Zim-  State,  13  Smed.  &  M.  (Miss.)  286; 
merman  v.  State,  56  Md.  536;  People  Childress  v.  Ford,  10  Smed.  &  M. 
V,  Evans,  72  Mich.  367;  Basye  v.  State,  (Miss.)  25. 

45   Neb.  261 ;    State  v.  Chapman,  i  S.  Missouri,  —  Lisle  v.  State,  6  Mo.  426. 

Dak.  414.  Nebraska,  —  Wilcox   v.   Saunders,   4 

2.  Arkansas.  —  Meyer  v.  State,  19  Neb.  569;  Clough  v.  State,  7  Neb.  320; 
Ark.  156;  Collier  v.  State,  20  Ark.  36;  Hickey  v.  State,  12  Neb.  490;  Everton 
Daniel  v,  Guy,  23  Ark.  50.  v.  Esgate,  24  Neb.  235. 

California,  —  Lawrence  v.  Collier,  1  New    Hampshire,  —  Harrington     v, 

Cal.  37;    Thompson  v,   Paige,  16  Cal.  Manchester,  etc.,  R.  Co.,  62  N.  H,  77: 

77.  Rollins  V,  Ames,  2  N.  H.  349;  State  v, 

Connecticut.  —  Gilbert     v.     Rider,  Hascall,  6  N.  H.  352;  Wilcox  v.  School 

Kirby  (Conn.)  184.  Dist.   No.  i,   26  N.   H.  303;    Bodge  v. 

Georgia.  —  Gormley  v,  Laramore,  40  Foss,  39  N.  H.  406;  Pittsfield  v.  Barn. 

Ga.  253;    Baker  v.  Moor,  84  Ga.  186;  stead,  40  N.  H.  477;  State  v.  Daniels, 

Glover  v.  Woolsey,  Dudley  (Ga.)  85.  44  N.  H.  383. 

Illinois.  —  Sellers   v.    People,   4    111.  New  Mexico,  —  Anderson    v.   Terri- 

412;    Vennum  v,  Harwood,  6  111.  659;  lory,    4    N.    Mex.    108;    Territory    v, 

Byars  v,  Mt.  Vernon,  77  III.  467.  Baker,  4  N.  Mex.  117. 

Indiana,  —  Buck  v.  Hughes,  127  Ind.  New  York,  —  Stedman  v,  Batchelor, 

46;    Rice  V,  State,   16  Ind.  298;    Lam-  49  Hun  (N.  Y.)  390. 

phier  v,  Sute,  70  Ind.  317;  Adams  v.  North  Carolina, — State  v.  White,  68 

State,  99  Ind.  244;  Block  v.  State,  100  N.  Car,  158;  State  v.  Davis,  80  N.  Car. 

Ind.  357.  412;    State  v,  Crawford,  2  Hayw.  (N. 

Iowa.  —  Stewart  v.  Ewbank,  3  Iowa  Car.)  298. 

191 ;  Pelton   v,  Jones,   i   Morr.  (Iowa)  Ohio,  —  Shoemaker  v.  State,  12  Ohio 

491*  43;    Simpson  v.  Pitman,  13  Ohio  365; 

Kansas,  — State  v,  Jackson,  27  Kan.  Brown  v.  State,  18  Ohio  St.  509;  Hay- 

581.  ward  V,  Calhoun,  2  Ohio  St.  164;  Parks 

Louisiana,  —  State  v,  Magee,  48  La.  v.  State,  4  Ohio  St.  234;  Beck  v.  State, 

Ann.  901;    State  v,  Kennedy,  8  Rob.  20  Ohio  St.  229;  Kenrick  v,  Reppard, 

(La.)  590.  23  Ohio  St.  333;  Fouts  v.  State,  8  Ohio  • 

Maryland.  —  Gx^^n  v.  State,  59  Md.  St.  98;    Wilder  v.  State,  25   Ohio  St. 

123;  Johns  V.  Hodges,  60  Md.  215,  45  555;  Watts  v.  Ruth,  30  Ohio  St.  32. 

Am.  Rep.  722;  Leffler  v.  Brandt,  3  Har.  Oregon,  —  State  v.  Powers,  10  Oregon 

&  M.  (Md.)  loi,  note  b,  145. 

Massachusetts,  —  Wassum  v,  Feeney,  Rhode  Island.  —  Ryan  v.   Riverside, 

121   Mass.  93;    Jeffries  v.  Randall,   14  etc.,  Mills,  15  R.  I.  436. 

Mass.  205.  South  Carolina.  — State  v.  Quarrel,  2 

Michigan.  — Johr  v.  People,  26  Mich.  Bay  (S.  Car.)  150. 

427,    which    was    debt    on    an   official  Tennessee,  —  M'Clure     v.     State,     I 

bond,  distinguishing   Hill  v.  People,  16  Yerg.  (Tenn.)  206;    Booby  v.  State,  4 

Mich.  351,  which    was  a   felony   case,  Yerg.  (Tenn.)  iii;  Gillespie  v.  State, 

and  was  decided  otherwise.  8  Yerg.  (Tenn.)  507;  Ward  v.  State,  t 

Minnesota, — State    v,    Thomas,    19  Humph.  (Tenn.)  253;  Calhoun  z/.  State, 

Minn.  484;  State  v.  Madigan,  57  Minn.  4  Humph.  (Tenn.)477;  Draper  v.  State, 

425-  4   Baxt.   (Tenn.)    253:    Cartwright    v, 

Mississippi,  —  Wood  v.  State»  62  Miss.  State,  12  Lea  (Tenn.)  620. 
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The  examination  should  be  confined  to  legitimate  inquiry  as 
to  the  particular  matter  under  investigation,  and  should  take 
enough  range  to  put  the  court  and  counsel  in  possession  of  such 
material  matters  affecting  the  proposed  juror  as  will  enable  them 
to  act  intelligently  in  selecting  a  jury;  ^  but  a  limitation  of  the 
inquiry  will  not  be  deemed  erroneous  if  it  is  apparent  that  the 
complaining  party  sustained  no  injury  by  the  action  of  the  court.* 

(2)  Questioning,  —  Any  proper  questions  framed  to  elicit  the 
condition  of  mind  of  the  jurors  respecting  the  parties  or  the  gen- 
eral subject-matter  of  the  action  may  be  addressed  to  the  panel 

Texas, — Armstrong  v.  State,  34  Tex.  questions.      Missouri,  etc.,   R.   Co.   v, 

Crim.  Rep.  248;  McGehee  v,  Shafer,  9  Munkers,  ii  Kan.  224. 

Tex.   20;     Roseborough    v.    State,  43  Where  a  Defendant  Who  Has  Been  Put 

Tex.   570;    Franklin  v.   State,    2   Tex.  on  Guard  by  tlie  juror  himself  fails  to 

App.   8;    Yanez  v.  State,  6  Tex.  App.  avail  himself  of  the  privilege  of  exam- 

429;  Seals  7'.  State,  35  Tex.  Crim.  Rep.  ining  the  juror  touching  statements  on 

138;    Mills  V,  Stale,  (Tex.  Crim.  App.  the  voir  dire^  it  is  too  late  after  verdict 

1896)  34  S.  W.  Rep.  270;  Aud  v.  State,  to  inquire  of  others  what  the  purport 

36  Tex.  Crim;  Rep.  76.  of  such  statements  was,  and  then  insist 

Utah.  —  People  v,  Lewis,  4  Utah  42.  upon   a  disqualification   by   reason  of 

Vermont,  —  Orcutt    v.   Carpenter,    I  them.     Werner  v.  State,  44.  Ark.    122; 

Tyler  (Vt.)  250.  Casat  v.  State,  40  Ark.  515;  Meyer  v, 

Virginia.  —  Com.   f.  Jones,  i   Leigh  State,  19  Ark.  156. 

(Va.)  598;  Bristow  v.  Com.,  15  Gratt.  Failure  of  Juror  to  Testify.  —  Though 

(Va.)  646;   Com.  V,  Hailstock,  2  Gratt.  a  juror  challenged   may  be  heard  by 

(Va.)  564;  Curran's  Case,  7  Gratt.  (Va.)  the  court  in  reply,  the  fact  that  he  was 

622;    Poindexter  v.   Com.,    33    Gratt.  not  heard  is  not  an  error  where  it  does 

(Va.)  792;    Simmons  v.  McConnell,  86  not  appear  that  he  offered   to  testify. 

Va.  494;    Poore  v.  Com.,  2  Va.   Cas.  McFadden  v.  Com.,  23  Pa.  St.  12. 

474;  Brown  v.  Com.,  2  Va.  Cas.  516.  1.  Donovan  v.   People,  139  111.  412; 

West  Virginia. — Zickefoose  v.  Kuy-  Smith  v.  Eames,  4  111.  76;  Stagner  v. 

kendall,  12  W,  Va.  23;  Beck  v,  Thomp-  Stale,  9  Tex.  App.  440. 

son,  31  W.  Va.  459.  In  U.  S.  v.  Hanway,  2  Wall.  Jr.  (C. 

Wisconsin,  —  Bonneville  v.  State,  53  C.)  139,  it  is  said  that  the  court,  in  the 

Wis.  680.  early  impaneling  cf  jurors,  where  the 

United   States,  —  Brewer  v.   Jacobs,  numbers  unchallenged  are  yet  great, 

22   Fed.   Rep.    217;    Hollingsworth   v,  or  in  particular  trials,  or  in  particular 

Duane,   4  Dall.  (U.   S.)  353;    U.  S.  ».  circumstances,  as  where  public  opinion 

Baker,  3  Ben.  (U.  S.)  68.  has  been  abused  by  the  party  press,  or 

England.  —  Lovedaye's  Case,  8  Coke  where  there  is  reason  to  suppose  that 

66;    Aylett  v.  Stellam,  Slyl.  100;    Cot-  the  opinion  of  the  neighborhood   from 

ton  V,  Daintry,  i  Vent.  29.  which  the  jurors  came  may  be  biased. 

Mere  Beticenoe,  when  jurors  are  in-  will  allow  more  searching  and  particu- 

quired  of  generally  as  to  their  opinion  lar  questions  to  be  put  to  the  persons 

of   the   guilt   or  innocence  of  the  ac-  summoned   as   jurors   than    it    would 

cu^ed,    is   not  sufficient    to   relieve    a  afterwards,    where   it  appears   that   a 

party  from  further  inquiry,  and  this  is  jury  such  as  would  be  entirely  desir- 

especially  so  if  there  was  no  statement  able  cannot  be  had,  or  where  the  case 

to  the  juror  of  the  facts  set  forth  in  the  has  not  excited  public  interest, 

indictment  as  constituting  the  alleged  2.  Burgess  v.  Singer  Mfg.  Co.,  (Tex. 

offense.     People  v.  Lewis,  4  Utah  42.  Civ.  App.  1895)  30  S.  W.  Rep.  mo. 

Insai&cient  Qnestiona.  —  While  pro-  Befosal  to  Allow  Repetition  of  Qnee- 
posed  jurors  should  answer  truthfully  tion.  —  Where  a  juror  has  once  an- 
as to  their  qualifications  and  compe-  swered  that  he  is  opposed  to  capital 
tency,  and  should  not  attempt  equivo-  punishment,  there  is  no  error  in  the 
cation  or  evasion,  yet  they  are  not  refusal  of  the  trial  judge  to  allow  coun- 
required  to  know  or  to  guess  that  sel  for  the  defendant  to  repeat  the 
something  more  is  intended  than  is  question.  State  v,  Alphonse,  34  La. 
fairly  expressed  by  the  terms  of  the  Ann.  9. 
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or  to  the  individual  members  thereof ;  *  but  where  an  answer  one 
way  or  another  to  a  question  propounded  will  not  have  a  dts« 
qualifj^ing  effect,  the  court  may  properly  refuse  to  allow  the 
question.*  The  right  to  cross-examine  exists,  and  when  availed 
of  it  is  governed  bv  the  rules  respecting  cross-examination  of 
witnesses  generally.'  Unless  the  rule  of  the  common  law  has 
been  abrogated,  jurors  may  not  be  examined  as  to  matters  tend* 
ing  to  their  infamy  and  disgrace.* 

(3)  Reliance  on  Statements  of  furor.  —  A  defendant  examining 
is  ordinarily  justified  in  relying  upon  the  statements  of  the  juror 
made  in  the  course  of  the  examination,  and  is  not  required  to 
pursue  his  investigation  after  positive  answers  showing  due  quali- 
fication.'^    It  has  been  held  that  though  due  diligence  was  exer- 

1.  Sute  V,  Foster,  91  Iowa  164;  Bur-  19  N.  Y.  Supp.  598,  affirmed  141  N.  Y. 
gess  V.  Singer  Mfg.  Co.,  (Tex.  Civ.  605;  KcUey  v.  People,  55  N.  Y.  565; 
App.  1895)  30  S,  W.  Rep.  iiio;  Com.  Armsby  v.  People,  2  Thomp.  &  C.  (N. 
V.  Burroughs,  145  Mass.  242;  Powers  Y.)  157;  State  v.  Williams,  2  Hill  L.  (S. 
p,  Presgroves,  38  Miss,  227;  State  Car.)  381;  2  Hawk.  P,  C,  c.  43,  §  13. 
V,  Munch,  57  Mo.  App.  207;  State  v,  8.  Before  Aooeptaood  or  Bcjootioii  liy 
Howard,  17  N.  H.  171;  Fortune  v.  State.  —  In  TVxaj,  after  the  state  has 
Trainor,  (Supreme  Ct.)  19  N.  Y,  Supp.  examined  all  the  special  veniremen  as 
598,  affirmed  i\\  N.  Y.  605.  to  their  qualifications,  the  accused  is 

QaesUons  ia  Oood  Faitiiu  —  The  pre-  required  to  cross-examine  them  before 

siding  judge  should  permit  any  ques-  their  acceptance  or  rejection   by    the 

tion  to  be  answered  which  seems  to  be  state.     Hardin  v^  State,  4  Tex.  App. 

asked  in  good  faith  to  sift  the  truth  355;  Grissom  i/.  State,  4  Tex.  App.  374. 

and    search    the    consciences   of   the  GhaUenge    Hot  Withdrawn.  —  If    the 

jurors  as    to    competency.       Polk    v.  prisoner     challenffes,    and    does     not 

State,  45  Ark.  165;   Casey  v.  State,  37  withdraw  the  challenge,  the  juror  may 

Ark.  67.  be  cross-examined  on  behalf   of  the 

In   Loniiiana.  —  The    state    has    the  commonwealth.    Com.    v,    Berger,    3 

right  to  ascertain  the  fact  of  a  juror's  Brews.  (Pa.)  247. 

fitness  and  impartiality  by  other  than  Challeiigo     Withdrawn.  —  After     the 

the  stereotyped  questions  on  the  v<nr  prosecuting  attorney  has  withdrawn  a 

dire^  and  may  interrogate  the  juror  in  challenge  made  after  propounding  the 

such  manner  and  form  as  will  best  two  customary  questions  for  the  pur« 

serve  to  show  whether  he  has  been  pose  of  sustaining  the  challenge,  the 

subjected,  knowingly  or  not.  to  influ-  juror  cannot  be  cross-examined  by  the 

ences  that  would  unht  him  for  the  dis-  defendant,  who  himself  must  challenge 

charge    of    his    functions.      State    v*  if  he  desires  to  examine.     Com.   v. 

Brown,  35  La.  Ann.  340.  Berger,  3  Brews.  (Pa.)  247, 

In   Veyada   Questions    appertaining  4.  Epps  t^.  State,  19  Ga.  102 ;  Hudson 

alone  to  general  disqualification  should  z/.  State,  i  Blackf.  (Ind.)  317:  Powers 

be  asked  first,  and  a  challenge  for  that  v.  Presgroves,  38  Miss,  227;   State  v, 

cause    interposed    or    waived;     next,  Mann,  83  Mo.    589*    Mechanics,  etc., 

questions  competent  In  view  of  a  chal-  Bank  v.  Smith,  19  Johns.  (N.  Y.)   115; 

lenge  for  implied  bias  only  should  be  Burt  v.  Panjaud,  99  U.  S.  180. 

propounded,  and  a  challenge  for  that  Abrogation  of  Common-law  Bulo.  —  If 

cause  interposed  or  waived;  and  last,  the  common-law  rule  of  evidence  is 

the  same  course  should  be  pursued  for  changed    by    statute,  the  juror  chal- 

actual  bias.    State  if,  Davis,  14  Nev.  lenged  may  be  examined  to  prove  the 

439*  cause  of  challenge,  though  the  exami- 

2.  Collins  z\  State,  31  Fla.  574;  State  nation    tend    to    his    own    disgrace. 
f.  Wilson,  8  Iowa  407;    State  v.  Han-  State  v.  Fox,  25  N.  J.  L.  566. 

ley,  34  Minn.  430;  State  v,  Thomas,  19  5,  State  v.  Ready,  44  Kan.  700;  Lane 

Minn.  484;  Josephine  v.  State,  39  Miss.  v.  Scoville,  t6  Kan.  402. 

613;    Keegan  v,  Kavanaugh,   62  Mo.  Soliaf  from   Torthor  BTftwiinatfon   \pf 

230;  Fortune  v,  Trainor,  (Supreme  Ct.)  Answon    of   Jnror,  —  An  express,    un« 
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cised  to  ascertain  the  qualifications  of  a  juror  who  was  in  fact 
disqualiiied  and  served,  there  should  be  a  new  trial. ^  Likewise 
a  new  trial  should  be  granted  where  a  disqualified  or  incompetent 
}uror  makes  misstatements  on  the  voir  diriy  and  takes  his  seat, 
and  the  facts  are  not  discovered  until  after  the  trial.*  But 
where  a  disqualified  juror  has  participated  in  the  trial,  no  relief 
will  be  granted  unless  it  is  shown  that  the  disqualification  was 
unknown  '  to  the  complaining  party  and  his  counsel  in  time  prop- 
erly to  object;  but  it  is  not  enough  that  one  is  ignorant  —  the 
ignorance  must  be  that  of  both.* 

(4^  Province  of  Court  —  (•)  GeneraUy,  —  Where  the  competency 
of  tne  persons  presented  as  jurors  may  be  inquired  into  by  coun- 
sel, the  court  is  vested  with  power  to  supervise  the  inquiry,  to 
direct  and  control  the  examination  and  keep  it  within  proper 
bounds,  and  to  question  the  proposed  jurors  when  necessary  to 
ascertain  their  competency.  • 

qualified  answer  that  a  juror  is  a  citi-  Saeed  nTenn.)  215;    Howerton  v.  State, 

zeo,  or  that  he  has  not  formed  and  Meigs  (Tenn.)  262. , 

expressed  an  opinion  of  the  guilt  or  in-  Texas,  —  Hanks  '  t^.   State.  21    Tex. 

nocence  of  the  prisoner,  is  sufficient  to  526;    Henrie    v.   State,   41    Tex.    574; 

relieve  the  defense  from  further  inves-  Wade  v.  State,  I2  Tex.  App.  358;  Kay 

tigation,  unless  there  is  something  to  v.  State,  4  Tex.  App.  450;   Gardenhire 

put  the    party  upon  further  inquiry,  v.   State.  6  Tex.  App.    147;    Page  v^ 

People  V,  Lewis,  4  Utah  43.  State,  22  Tex.  App.  551:  Long  v.  State, 

1.  Connecticut,  —  Tweedy    v.  Brush,  33  Tex.  Crim.  Rep.  140. 

Kirby  (Conn.)  13.  Utah,  —  U.  S.  v,  Christensen,  7  Utah 

Florida.  — YiftViy    v.  State,  39   Fla.  26. 

122.  8.  Indianapolis,  etc.,  R.  Co.  v.  Plt- 

Geor^,  —  Doyal  v.  State,  73  Ga.  73;  zcr,  109  Ind.  179;    Kennegar  v.  State, 

Monroe  v.  State,  5  Ga.  85.  120  Ind.  176;    McKinney  v^  Simpson, 

Illinois,  —  Nomaque  v.  People,  i  111.  51  Iowa  662;  Stale  v.  Ready,  44  Kan. 

145,  12  Am.  Dec.  157.  7CX);  Busey  v.  State,  85  Md.  115;  Peo- 

Indiana,  —  Rhodes  v.  State,  128  Ind.  pie  v,  Scott,  56  Mich.  154;   Jenkins  v, 

189.  Mitchell,  40    Neb.   664;    McGehee    v» 

Acntucky,  —  McKinley     v.     Smith,  Shafer,  9  Tex.  20. 

Hard.  (Ky.)  174;    Pierce  v.  Bush,  3  4.  Townscnd  v,  Briggs,  (Cal.  1893) 

Bibb  (Ky.)  347;    Presbury  v.  Com.,  9  32  Pac.  Rep.  307;  Edmondson  v,  Wal- 

Dana  (Ky.)  203.      And   see    Siller  v,  lace,  2o  Ga.  660;    Achey  v.  State,  64 

Cooper,  4    Bibb  (Ky.)  90;    Vance  v,  Ind.  56;  State  z^.  Labauve,  46  La.  Ann. 

Haslett,  4  Bibb  (Ky.)  191.  548;   State  v,  Whitesides,  49  La.  Ann. 

Mississippi,  —  Brown    v.    State,    60  352;  Com.  z'.  Stokes,  4  York  Leg.  Rec. 

Miss.  447.  (Pa.)  187. 

Texas,  —  O'Mealy  v.  State,   i  Tex.  b,  Arkansas,  —  Casey    v.    State,    37 

App.    180;    Roseborough  v.  State,  43  Ark.  67;  Polk  v.  State,  45  Ark.  165. 

Tex.  570.  Louisiana,  —  State  v,  Barnes,  34  La. 

%,  Mississippi,  —  Childress    v.  Ford,  Ann.  395. 

10  Smed.   &  M.  (Miss.)  25;    Sam   v.  Mississippi,  —  Natchez,  etc.,  R.  Co. 

State,  31  Miss.  484;    Cannon  v.  State,  v.  Bolls,  62  Miss.  50. 

57  Miss.  147;  Jeffries  v.  State,  74  Miss.  Missouri,  —  State  v,  David,  131  Mo. 

675;  Cody  V.  State,  3  How.  (Miss.)  27.  380;  State  v.  Brooks,  92  Mo.  542. 

Missouri,  —  State  v,  Gonce,  87  Mo.  Nebraska,  —  Gandy  v.  State,  27  Neb. 

627.  707. 

New    York,  —  McGarry    v,   Buffalo,  New  Hampshire,  —  State  v,  Howard, 

(Supreme  Ct.)  24  N.  Y.  Supp.  16.  17  N.  H.  171. 

Ohio,  —  Busick  v.  State,  19  Ohio  198.  North     Carolina,  —  State     v.     MaU 

Tennessee,  —  Brakefield    c.    State*   i  thews,  80  N.  Car.  417. 
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(b)  irnwarranted  Aetlon.  —  The  competency  of  the  proposed  juror 
is  to  be  determined  from  the  whole  examination  and  from  all  the 
statements  made  by  him  thereon ;  consequently  it  is  improper  for 
the  court  to  interfere  with  or  to  limit  the  examination  and  thus 
deprive  a  party  of  the  full  exercise  of  his  right,*  or  to  impair  the 

Sautk  Carolina, — State  v.  Coleman,  1.  Pembeiton  v.  State,  ii  Ind.  App. 

8  S.  Car.  237.  297   {distinguishing   Fletcher    v,  Crjsi, 

Texas. — Shaw  v.  State,  32  Tex.  Crim.  139  Ind.  121];  Butler  ».  State,  97  Ind. 

Rep.  155.  378:     State   v.    Foster,   91    Iowa    164; 

United  States,  —  Connors  v,    U.    S.,  Burlington,  etc.,   R.  Co.  v,  Beebe,  14 

158  U.  S.  408.  Neb.  463;  Smith  v.  Com..  (Ky.  i8g6)  37 

The  AUowance  of  Leading  Questions  in  S.  W.  Rep.  586. 

an  examination  on  the  voir  dire  is  dis-  Interference    with    Examination.  —  In 

cretionary  with  the  court.     People  v.  Heath    v.   Com.,    i     Rob.   (Va.)    796, 

Ah  Lee  Doon,  97  Cal.   171;    Clark  v,  the  judgment  was  reversed  because  the 

Com.,  123  Pa.  St.  555.  court  arrested  the  examination  of  the 

Interrogation  by  Sheriff.  — The  sheriff  juror  by  counsel  for  the  prisoner,  and 

is  not  the  proper  officer  to  interrogate  decided  that  he  was  a  competent  juror, 

the  jurors  as  to  their  competency,  but  and  that  no  further  question  should  be 

if  no  competent  person  was  rejected  by  put. 

him,  and  his  action  was  not  prompted  Limitation  of  Examination.  —  It  is  im- 

by  improper  motives,  and  no  prejudice  proper  to  limit  counsel  in  his  examina- 

resulted,  there  is  no  error  calling  for  tlon  as  to  the  competency  of  a  juror 

reversal.     Joy  v.  State,  14  Ind.  139.  who  states  that  he  has  formed  and  ex- 

The  Snle  Stated.  —  Unless  restricted  pressed  an  opinion,  when  by  statute  it 
by  statute  the  court  may  conduct  the  ex-  is  expressly  provided  that  counsel  may 
amination  on  the  voir  dire,  but  the  examine  such  a  juror  as  to  the  grounds 
better  practice  seems  to  be  to  let  the  of  his  opinion.  Limerick  v.  State,  14 
examination  be  conducted  by  counsel,  Ohio  Cir.  Ct.  Rep.  207. 
the  court  judicially  supervising,  direct-  Befnsal  to  Answer  Questions  —  Joror 
ing,  supplementing,  and  rectifying  the  Bigeeted.  —  Where  a  juror,  who  de- 
same.     Pinder  v.  State,  27  Fla.  370.  clined   to  answer  whether  or  not  he 

Failure  to  Bequest  Interference  by  aided  or  abetted  the  late  rebellion,  was 
Court.  —  There  is  no  error  in  the  failure  told  that  it  was  optional  whether  or  not 
of  the  trial  court  to  interfere  where  he  should  answer  the  question,  where- 
unauthorized  questions  were  put  by  the  upon  a  motion  that  he  be  excluded  for 
state,  but  no  objection  was  made  at  the  cause  was  overruled,  there  was  held  to 
time,  nor  any  decision  on  the  point  be  no  ground  of  complaint,  it  appear- 
asked  for  or  made.  Mercer  z/.  State,  ing  affirmatively  that  he  was  not  sworn 
17  Ga.  146.  as  one  of  the  jurors,  no  reason  being 

Limitation  of  Inquiry.  —  How  far  in-  given  therefor.     Burt  v.  Panjaud,  99 

quiry  should  be  made  of  a  proposed  U.  S.  180. 

juror  concerning  his  opinion  of  the  Incompetency  Apparent.  —  Under  a 
morality  of  any  pursuit  or  business  of  statute  (Penal  Code  Cal.,  §  1074)  allow- 
the  accused  in  the  conduct  of  which  ing  challenges  for  implied  bias,  the 
the  alleged  offense  may  have  been  court,  when  satisfied  that  a  juror  has 
committed,  and  for  what  opinions  in  conscientious  scruples  against  the  in- 
that  respect  he  may  be  set  aside,  must  fliction  of  the  death  penalty,  may  ex- 
be  left  in  the  first  instance  to  the  dis-  cuse  him  and  refuse  to  allow  further 
cretion  of  the  presiding  judge,  and  his  examination.  People  v.  Goldenson,  76 
decision  on  such  matters  will  not   be  Cal.  328. 

overruled    unless    there  has    been  an  Where  a  person   examined    on  his 

abuse    of    the    discretion.     Elliott   v,  voir  dire  states  that  he  has  an  opinion 

State,  73  Ind.  10;  Pemberton  v.  State,  in  regard  to  the  guilt  or  innocence  of 

II   Ind.  App.  297;  Howell  v.  State,  4  the  accused,  it  is  not  error  in  the  court 

Ind.  App.  154;  Chandler  v.  Ruebelt,  83  to    exclude    him   as  a  juror    without 

Ind.  139;  Shields  v.  State,  95  Ind.  299;  pressing  the  examination  further  for 

Dolan  V.  State,  122  Ind.  141,  which  in  the  purpose  of  ascertaining  upon  what 

effect  overrule  Swigart  v.  State,  67  Ind.  the  opinion  is  based.     Zimmerman  v, 

287,  on  this  point.  State,  56  Md.  536. 
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rights  of  the  parties  or  of  the  accused  by  unwarranted  action.^ 
Thus  the  refusal  to  allow  an  examination  of  proposed  jurors  by  a 
party,  or  a  refusal  to  allow  him  to  propound  pertinent  and  proper 
questions  to  them  for  the  purpose  of  testing  their  competency 
and  qualifications,  is  such  an  impairment  of  his  right  as  will  con- 
stitute error.* 

Jurtioe's  Court.  —  In  view  of  the  lib-  accessory  before  the  fact  and  had  ad- 
eralhy  with  which  proceedings  in  jus-  vised  and  procured  the  killing  by  his 
tices'  conrts  are  regarded,  an  informal  codefendant,  who  previously  had  been 
method  of  ascertaining  the  competency  convicted,  the  judgment  was  reversed 
of  a  proposed  juror  will  not  be  deemed  because  of  the  refusal  to  allow  the  de- 
sufficient  to  reverse.  McNall  v.  Mc-  fendant  to  examine  the  jurors  as  to 
Clure,  I  Lans.  (N.  Y.)  32.  their    opinion    of     the    codefendant*s 

1.  Befiiial  to  Allow  Ezamination  by  guilt,  that  he  might  determine  as  to 
OonnML — In  Donovan  v.  People,  139  the  advisability  of  exercising  his  right 
111.  412,  it  was  held  error  on  the  part  of  of  peremptory  challenge.  State  v. 
the  court,  on  an  application  by  counsel  Steeves,  29  Oregon  85. 
for  the  defendant  for  permission  to  ex-  In  Hale  v.  State,  72  Miss.  140,  the 
amine  proposed  jurors,  to  announce  as  jurors  were  found  competent  and  were 
a  ruling  that  *'  except  you  examine  the  accepted  by  the  state,  and  the  court  re- 
jurors  for  cause  through  the  mouth  of  fused  to  permit  the  defendant  to  ques- 
the  court,  you  cannot  examine  them  at  tion  each  juror  respecting  his  attitude 
all."  See  also  Stephens  v.  People,  38  towards  the  codefendant  of  the  ac- 
Mich.  739.  cused.     The   judgment   was    reversed 

Afking     Imiiroper      Quostioiui.  —  The  because  of  the  refusal  to  permit  the 

utmost  care   should   be  exercised    by  examination  of  the  jurors  when  a  full 

trial  judges,  especially  in  capital  cases,  panel  was  presented  to  the  defendant 

not  to  let  any  expression  fall,  either  by  for     his     acceptance    or    peremptory 

questions  or  otherwise,  that  is  capable  challenge.      Hale    v.   State,   72    Miss. 

of  being  considered  as  an  opinion  in  140. 

reference    to    the    prisoner  or  to  his  Eztngudieial  Conduct  of  Justioe.  —  A 

cause.     Thus,  on  examining  a  juror  on  justice  of  the  peace  commits  a  gross 

the  voirdire^ii  is  improper  to  ask  if  irregularity  when    challenging  jurors 

the  prisoner's  counsel,  expressly  nam-  on  the  return  of  the  first  venire,  merely 

ing  them,  had  any  communication  with  on  the  ground  of  his  own  extrajudicial 

him    about    the    case.       Hubbard     v.  exceptions.      Cross    v,     Moulton,    15 

State,  37  Fla.  156.  Johns.  (N.  Y.)  469. 

Gratnitonfl  Bemarki  of  Judge. —  In  Aooeptanee  of  Jurors'  Statements.  — In 
State  V.  George,  62  Iowa  682,  it  was  Ogden  v.  Parks,  16  Johns.  (N.  Y.)  180, 
held  that  gratuitous  remarks  by  the  which  was  an  action  in  a  justice's 
trial  judge  made  during  the  examina-  court,  two  talesmen,  summoned  to 
tion  of  proposed  jurors  as  to  their  complete  the  jury,  were  objected  to  as 
qualifications  and  competency,  and  not  being  freeholders,  arfd  it  was  held 
relative  to  the  legislative  intent,  the  error  on  the  part  of  the  justice  to  re- 
fact  of  statutory  provisions  respecting  fuse  a  request  to  examine  them  upon 
homicide,  etc.,  though  not  consonant  oath  as  to  the  fact  and  to  allow  them 
with  the  practice,  were  not  enough  to  to  take  their  seats  on  their  mere  state- 
"warrant  reversal.  ment  that  they  were  freeholders. 

3.  U.  S.  V.  Alexander,  2  Idaho  354;  Failure  to  Exerdie  Bight  of  Challenge. 

Donovan  tf.  People,  139  111.412;  Pearcy  — Although  error  is  committed  in  re- 

V.  Michigan  Mut.  L.  Ins.  Co.,  iii  Ind.  fusing  to  allow  a  competent  and  rele- 

59;    Paducah,  etc.,  R.  Co.  v.   Muzzell,  vant  question  to  a  juror  on  his  z/«>//ir<^, 

95  Tenn.  200;    Williams  v.  Godfrey,  i  yet  the  judgment  will  not  be  reversed 

Heisk.  (Tenn.)  299;    Houston,  etc.,  R.  if  the  record  shows  that  the  juror  was 

Co.  V.  Terrell,  69  Tex.  650.  finally  sworn  and  sat  in  the  case,  and 

Ezamination  as  to  Opinion  Eespecting  fails  to  show  that  the  juror  was  chal- 

Codefendant.  —  On  the  separate  trial  of  lenged,    either    peremptorily    or    for 

one  jointly  indicted    for  murder,   the  cause,   or  that  any  peremptory  chaU 

defendant  anticipating  that  he  would  lenge  was  made  on  behalf  of  the  ob« 

be  tried  on  the  theory  that  he  was  an  jecting   party.    State  v,   Furbeck,   29 
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(o)  WaiTw  of  imgttlaritiot.  —  By  the  failure  to  except  to  irregular 
action  on  the  part  of  the  court  in  conducting  examinations, 
objections  thereto  will  be  deemed  waived,*  and  cannot  be  urged 
after  verdict  and  judgment  thereon.* 

Kan.  532;  Morton  v.  State,  i  Kan.  468;  party  who  alleges  it.    Schnell  v.  State, 

Wiley  V.  Keokuk,  6  Kan.  94..  92  Ga.  459. 

Cure  of  Srror  by  Konsalt  ^  The  re-  1.  Conxual  Bemaiaing  SUoit.  —  It  will 

f  usal  of  the  court  to  permit  the  plain-  be  presumed  that  counsel,  by  renoain* 

tifl  to  show  disqualification  of  a  juror  ing  silent,   acquiesced  in   the    under- 

because  of  interest  in  the  result  of  the  standing  of  the  presiding  judge  as  to 

action  is  harmless  error,  where  it  ap-  an  answer  given  by  a  proposed  juror 

pears  that  the  court  properly  sustained  in   response   to  a  question  as  to   the 

a  demurrer  to  the  plaintiff's  evidence,  length  of  his  residence  in  a  certain 

Corlett  V.  Leavenworth,  27  Kan.  673.  locality.     Boyd  v.  State,  17  Ga.  194. 

Core  by  Withdrawal  of  Objeotion  to  Sz-  Biligenoe    in    PMiing    on    Jnror.  — 

amination.  —  In  State  z/.   Jones,  29  S.  Where,  on    the  trial  of  a  defendant 

Car.  201,  the  objection  of  the  state  to  charged   with   assault  with  intent  to 

an  examination  of  a  proposed  juror  by  murder,   one  of  the  jurors  was    put 

the  defendant  on  the  voir  din  was  sus-  upon  the  defendant  by  the  state,  and 

tained.     On  a  peremptory  challenge  by  after  the  defendant's  counsel  had  occu- 

the  defendant,  the  state  waived  the  ob-  pied  a  minute  and  a  half  in  consulta- 

jection,  and  the  juror  being  then  ex-  tion  the  court  ordered  the  juror  to  be 

amined  was  again  challenged  by  the  sworn,   and  no   objection    or    protest 

defendant,  and  excluded.     It  was  held  thereto  was  made  by  the  defendant  or 

that  there  was  no  prejudicial  error.  his  counsel,  nor  further   time  asked. 

By  Booall  of  Juror.  —  Error  in  refus-  no  ground  was  furnished   for  a  new 

ing  to  hear  testimony  as  to  the  forma-  trial,  although  the  defendant's  counsel 

tion  and  expression  of  opinion  by  a  had  not  consumed,  on  an  average,  one 

venireman  is  cured  where,  upon  sag-  minute  in  passing  on  each  juror.    Carr 

gestion  of  the  court,  and  after  the  ex-  v.  State,  76  Ga.  592. 

haustion    by    the    objectant   of    bis  Tho  Failure  to  Sxamine  a  juror  as  to 

peremptory    challenges,   the    juror  is  his  knowledge  of  the  English  language 

recalled  and  then  peremptorily   chal-  is  not  neglect,   since   the  party  may 

lenged  by  the  adverse  party.    Ellis  v,  presume  that  a  person  possessing  this 

State,  25  Fla.  702.  qualification  was  summoned.     Lafay- 

By  Statomtnt  Bmbradag  Snbstanoo  of  ette  Plankroad   Co.  v.   New  Albany. 

Question. —  In      Loeffler     v.     Keokuk  etc.,  R.  Co.,  13  Ind.  90:    Hogshead  v. 

Northern  Line  Packet  Co.,  7  Mo.  App.  State,  6  Humph.  (Tenn.)  59. 

186,  the  court  refused  to  allow  on  the  Testimotty  of  Juror  Bemoying  Disabil- 

voir  dirt  a  question  intended  to  test  ity.  —  Where  a  juror  is  permitted  with- 

the  competency  of  a  juror,  but  subse-  out  objection  to  testify  to  facts  which 

quently  made  a  statement  to  the  jury  remove  a  disability  previously  appar- 

which  in  effett  presented   the  test  to  ent,  there  is  no  error  in  retaining  him. 

the  jury,  to  which  no  exception  was  State  v,  Barrett,  40  Minn.  65. 

taken  nor  was  any  objection   made  to  8.  Bronson  v.   People,  32  Mich.  34; 

the  swearing  of  the  jury,   and   there  State  v.  David,  131  Mo.  380;  Territory 

was  held  to  be  no  reversible  error.  v,  Bryson,  9  Mont.  32. 

Sufficiency  of  Beoord  on  Appeal  to  Show  Questioning  at  Improper  Time.  —  An 
Befnsal  of  Examination.  —  Where  it  does  objection  that  questions  were  pro- 
not  appear  to  the  reviewing  court  that  pounded  to  the  proposed  jurors  at  an 
any  particular  juror  was  challenged,  improper  time  cannot  be  taken  for  the 
or  that  any  cause  of  challenge  was  first  time  on  appeal.  Houston,  etc., 
assigned,  or  at  what  stage  of  the  pro-  R.  Co.  v,  Terrell,  69  Tex.  650. 
ceedings  the  request  was  made  to  ex-  Improper  Line  of  Questioning.  —  Where 
amine  jurors  upon  their  voir  dire^  the  the  questions  to  be  propounded  to  pro- 
refusal  of  the  court  to  put  each  and  posed  jurors  by  the  trial  judge  are  not 
every  one  of  the  jurors  on  his  voir  dire  prescribed  by  law.  but  the  points  upon 
at  the  request  of  counsel  for  the  ac-  which  the  judge  is  to  be  satisfied  are 
cused  cannot  be  held  erroneous,  the  alone  indicated,  counsel  must  object  at 
onus  of  showing  error  being  upon  the  the  time  if  dissatisfied  with  the  line  of 
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/.  Trial  of  Challenges — (i)  To  the  Array  —  (*)  oonenoiy.  — 

After  joining  issue  on  a  challenge  to  the  array,*  questions  thereby 
raised  may  be  tried  and  determined  in  such  a  manner  as  required 
by  the  practice.* 

(b)  Who  Kay  Try.  —  Anciently  the  trial  might  be  by  the  court  or 
by  such  officers  or  persons  as  it  might  designate.*  The  mode  of 
trying  challenges  of  this  nature  is  now  probably  prescribed  by 
statute  in  most  jurisdictions,  but  where  not  so  prescribed  the 
main  features  of  the  common-law  practice  will  control.* 

(o)  Proot  —  A  challenge  must,  of  course,  be  sustained  by  com- 
petent testimony,*  and  where  proof  to  sustain  it  may  be  made 
orally  or  by  affidavits,  the  better  practice  is  to  introduce  affidavits.* 

quesUoning.      State  v.   Nance,   25   S.  a nd  concluded:     "And  so  your  charge 

dar.  168.  is,  to  inquire  whether  it  be  an  impar- 

SaTlng  Xzoeptioni.  —  Where  the  court  tial  array  or  a  favorable  one."     If  the 

refuses  to  allow   proper  questions  to  triers  affirmed    it,   the  clerk    entered 

test   the    qualification   of    a   proposed  underneath    the    challenge    "  affirma- 

juror,  the  remedy  is  to  submit  a  chal-  tur^**  but  if  the  triers  found  it  favor- 

lenge  to  tjie  juror  for  actual  bias,  spe-  able,  the  entry  was  '*  calumnia  vera.^* 

cifying  the  ground;  then,  if  there  is  an  Trials  per  Pais  165. 

exception   to    the  challenge,   and   the  Public  Trial,  —  By  the  ancient  prac- 

court  decides  that  it  is  insufficient,  an  tlce.  challenges  to  the  array  were  tried 

appeal    will    lie    from   that    decision,  publicly.     Trials   per    Pais     165.     See 

Ford  V.  Umatilla  County,  15  Oregon  Epps  v.  State,  19  Ga.  117. 

313.  4.  In  XaMMOhUMtts  and  Elsewhere  in 

1.  Under  the  Idaho  Praetloe  an  excep-  Hew  England,  a  challenge  to  the  array 
tion  to  a  challenge  and  the  denial  of  is  usually  tried  by  the  court,  and  not 
the  ground  bear  ihe  same  relationship  by  a  jury  or  by  triers.  Com.  v. 
to  each  other  as  a  demurrer  to  the  Walsh,  124  Mass.  32;  Com.  v.  Knapp, 
complaint  and  denials  in  the  answer  9  Pick.  (Mass.)  496;  State  v,  Jewell,  33 
do  in  the  civil  practice;  hence  an  ex-  Me.  583;  State  v.  Howard,  17  N.  H. 
ception  to  a  challenge  to  the  array  ad-  191;  State  v,  Clark,  42  Vt.  629;  Slate 
mits  the  facts  stated  in  the  challenge,  v.  Potter,  18  Conn.  171.  See  also 
People  f.  Armstrong,  2  Idaho  275.  argument    in     Borden    v.    Borden,    5 

Qneetioni  Baised  by  Demurrer.  —  A  de-  Mass.  71, 2  Swift's  System  (Conn.)  233. 

murrer  to  a  challenge  to  the  array  will  Trial  by  Attorneys.  —  If  the  array  be 

not  raise  the  question  of  want  of  veri-  challenged  it  lies  in  the  discretion  of 

iication.     Cox  v.  People,  80  N.  Y.  500.  the  court  how  it  shall  be  tried,   and 

Yeriiloation  of  Answer.  —  The  prose-  sometimes  the  trial  may  be  by  two 

cuting  attorney   need   not   verify    his  attorneys.     See  Copenhaven  v.  State, 

answer  to  a  challenge   to  the  array.  14  Ga.  26. 

Gardiner  v.  People,  6  Park.  Cr.  Rep.  6.  People  v.  Brown,  48  Cal.  253. 

(N.  Y.  Supreme  Ct.)  155.  Bight  to  Examine  Summoning  Offloer  on 

2.  Bight  to  Trial  Beoanse  Ineoflcient  DeUvery  of  Yenire.  —  A  constable  who 
Oronnd  Denied. — The  court  is  not  obliged  has  served  a  venire  may  be  examined 
to  try  a  challenge  to  the  array  simply  as  to  his  indifferency  on  a  challenge  to 
because  the  ground  is  denied  by  the  the  array,  and  there  is  no  error  in  re- 
state, where  the  ground  assigned  is  not  fusing  f  uch  an  examination  at  the  time 
one  of  the  causes  prescribed  by  statute  of  the  delivery  of  the  venire  to  him. 
for  which  a  challenge  to  the  array  will  Prussia  v.  Guenther,  16  Abb.  N.  Cas. 
lie.     People  v.  Wallace,  loi  Cal.  281.  (Orleans  County  Ct.)  230. 

3.  Lloyd  V.  Williams,  2  Rolle  363;  2  6.  Borrelli  v.  People,  164  III.  549. 
Hale  P.  C.  275;   Bac.  Abr.,  Juries,  E,  Under  the  Iowa  Statutes  the  court  mav 
12;  7  Dane  Abr.  331.     See  also  Com.  v.  determine  in  what  form  evidence  shall 
Walsh,  124  Mass.  35.  be  presented  on  trial  if  a  challenge  to 

By  the  Anoient  Praetioe,  on  trial  of  a  the  array,  and  in  State  v.  Linde,  54 
challenge  to  the  array,  the  clerk  stated  Iowa  139,  the  Supreme  Court  declined 
to  the  jurors  the  cause  of  challenge,    to  interfere  with  the  action  of  the  pre- 
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(2)  To  the  Polk —  (a)  For  Prindpal  Cauao.  —  At  common  law  chal- 
lenges for  principal  cause  were  tried  by  the  court  on  the  testimony 
of  the  juror,  to  the  exclusion  of  other  evidence,  and  if  found 
true,  the  juror  was  incompetent  per  se.  This  mode  of  trying 
challenges  has  been  generally  followed.^ 

(b)  To  the  Favor  —  aa.  By  the  Court.  —  In  the  federal  courts 
and  the  courts  of  many  of  the  states,  the  common-law  mode  of 
determining  challenges  to  the  favor  does  not  exist,  but  the  court 
may  try  all  challenges,  whether  for  principal  cause  or  to  the 
favor.* 

siding  judge  on  the  trial  of  a  challenge  Eifeet  of  Dooiiion.  —  When  a  challenge 
to  the  array  in  refusing  to  allow  the  for  principal  cause  is  pronounced  in- 
challenging  party  to  prove  the  grounds  sufficient,  the  action  of  the  court  is 
of  the  challenge  by  oral  evidence,  leave  tantamount  to  a  decision  on  demurrer 
having  been  given  to  introduce  affi-  and  joinder,  and  should  be  so  entered 
davits  showing  the  facts.  by  the  clerk  on  the  record.     People  v. 

1.  Arkansas,  —  Milan     v.    State,    24  Vermilyea,  7  Cow.  (N.  Y.)  108. 

Ark.  348.  8.  Alabama.  —  Calhoun  v,   Han  nan, 

California,  —  People    v.   Woods,    29  87  Ala.  277. 

Cal.  635.  Arkansas. — Polk  v.  Slate,  45^  Ark.  165. 

Connecticut,  —  State     v.     Potter,    18  Colorado,  —  Babcock    v.    People,    13 

Conn.  166.  Colo.  515. 

Minnesota.  —  State     v,    Hanley,     34  Georgia,  —  Johnson  v.  State,  65  Ga. 

Minn.  430.  94. 

New  Jersey.  —  Vanauken  v,  Beemer,  Iowa,  —  State  v.  Munchrath,  78  Iowa 

4  N.  J.  L.  416;  Mann  v.  Glover,  14  N.  268. 

J.  L.  195.  Maine, — State  v.  Knight,  43  Me.  14. 

New   York.  —  People    v,    Bodine,    I  Michigan,  —  Stephens   v.   People,  38 

Den.  (N.  Y.)  281;    Pringle  v,  Huse,  i  Mich.  739. 

Cow.  (M.  Y.)  432.  New  Hampshire,  —  Rowell  v.  Boston, 

South  Dakota.  —  Haugen  v,  Chicago,  etc.,  R.  Co.,  58  N.  H.  514;    Rollins  v, 

etc.,  R.  Co.,  3  S.  Dak.  394.  Ames,  2  N.  H.  349;  Pierce  v.  State,  13 

Wisconsin.  —  Schoeffler  v.    State,    3  N.  H.  536;  Stale  v.  Howard,  17  N.  H. 

Wis.  823.  171. 

CaoBO  Resting  on  Disputed  Facte.  —  A  New  York,  —  Balbo  v.  People,  80  N. 

challenge  for  principal   cause   resting  H.  484;  People  v.  Otto,  loi   N.  Y.  690; 

upon     a    disputed     question    of    fact  Butler  v.  Glens  Falls,  etc.,  St.  R.  Co., 

should  be  tried  by  the  court,  though  121  N.  Y.  112;  Young  v,  Johnson,  123 

like  a  challenge  for  favor  it  may  be  re-  N.  Y.  226. 

ferred    to  triers.     Stout  v.    People,    4  Ohio,  —  Serviss  v,  Stockstill,  30  Ohio 

Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  71.  St.  418. 

Juror's  Knowledge  of  English  Langnage.  South  Carolina.  —  State  z/.  Coleman, 

—  The    court    may  decide  as  to    the  20  S.  Car.  441 ;    State  v.  Prater.  26  S. 

qualifications  of  a  juror  who  has  an  Car.  198. 

imperfect    knowledge   of   the    English  Tennessee.  —  McGowan   v.    State,    9 

language.     People  v.  Davis,  (Cal.  1894)  Yerg.  (Tenn.)  194;  Crider  v.  Lifsey,  10 

33  Pac.  Rep.  96.  Heisk.  (Tenn.)  456;    Isham  v.  State,  i 

In  South  Carolina,  under  section  2261  Sneed  (Tenn.)  iii. 

of  the  code,  the  circuit  judge  is  trier  of  United  States.  —  Press    Pub.    Co.   v 

the  competency  of  jurors   challenged  McDonald,  73  Fed.  Rep.  440,  38  U.  S. 

for  cause.     Stale  v.  Nance,  25  S.  Car.  App.   557;    Brewer  v.  Jacobs,  22  Fed. 

163;  Slate  v.  Dodson,  16  S.  Car.  460.  Rep.  242;  Reynolds  v.  U.  S.,  98  U.  S. 

Failure  to  Submit  Challenge  to  Court.  —  145. 
A  party  challenging  for  cause  must  Legielative  Power.  —  A  statute  pro- 
submit  the  matter  to  the  court  for  in-  viding  that  challenges  shall  be  tried 
vesiigation,  otherwise  he  will  be  taken  and  determined  by  the  court  alone  is 
to  have  waived  the  grounds  of  his  not  in  derogation  of  the  common-law 
challenge.  Crider  v,  Lifsey,  10  Heisk.  right  of  trial  by  jury,  which  secured  a 
(Tenn.)  456.  tribunal  other  than  the  court  alone  for 
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GhallAnge,  Admitted.  —  If  a  challenge  interposed  is  admitted  to  be 
true,  the  challenger  is  bound  by  it,  and  cannot  have  it  tried  ;  con- 
sequently there  is  no  occasion  for  the  appointment  of  triers.* 

WaiTer  of  Trien.  —  On  a  challenge  to  the  favor  where  triers  are 
not  requested  or  demanded  by  either  party,  and  the  matter  is 
submitted  to  the  court,  its  determination  will  have  the  same  force 
and  effect  as  the  finding  by  triers ;  *  and  the  waiver  of  the  right 
to  triers,  and  the  agreement  that  the  court  shall  act,  may  be 
implied  from  the  course  taken  by  the  parties  in  respect  to  the 
mode  of  trial.' 

Province  of  Court.  —  The  fact,  however,  that  all  challenges  are 
determinable  by  the  court  will  not  destroy  the  distinction  between 
principal  challenges  and  challenges  to  the  favor.  In  the  first 
case  the  court  inquires  into  the  truth  of  the  facts  alleged,  while 
upon  a  challenge  to  the  favor  it  is  required  to  determine  whether 
the  juror  stands  indifferent.* 

the    disposition    of    such    challenges,  Revocation  of  Consent.  —  Where,  on  a 

namely,  triers  appointed  for  the  pur-  trial  for  felony,  the   accused,  by   his 

pose.     Weston   ?'.   People,  6  Hun  (N.  counsel,  consents  that  the  court  act  as 

Y.)  140.  trier  of  challenges,  he  cannot  thereafter 

In  Loniaianathe  appointment  of  triers  revoke  the  consent  and  demand  that  a 

is  not  a  matter  of  right.     State  v.  Por-  challenge    shall    be    passed   upon    by 

ter,  45  La.  Ann.  661,  overruling  State  triers  after  it  has  been  passed  upon  by 

V.  Bunger,  11  La.  Ann.  607.  the    court.      People    v,    Rathbun,    21 

Election  of   Challenger.  —  Under  the  Wend.  (M.  Y.)  509. 

Arkansas    statute    challenges     to    the  Construction  of  Statute,  —  In  Milan  v. 

polls,  whether  for  principal  cause  or  to  Stale,  24  Ark.  348,  the  court,  in  con- 

the  favor,  may  be  tried  by  the  court  or  struing  a  statute,  said:    "  It  is  said  [in 

by  triers,  at  the  election  of  the  party  Stewart  v.    State,    13    Ark.    720]    that 

challenging.     Milan  v.  State,  24  Ark.  '  unless  it  be  made  to  appear  upon  the 

348;  Stewart  v.  State,  13  Ark.  721.  record  that  the  party  challenging  de- 

1.  State  V,  Smith,  56  Minn.  78;  State  manded  triers,  the  presumption  will  be 

V.  Lautenschlager,  22  Minn.  514;  Mor-  that  he  elected  to  have  the  cause  of 

rison  r.  Lovejoy,  6  Minn.  319;  States',  challenge  tried  by  the  court;  and  in 

Creasman,  10  Ired.   L.  (N.  Car.)  395;  challenges  for  favor,  the  finding  of  the 

Com.  V,  Gross,  i  Ashm.  (Pa  )  281,  court  as  to  the  fact  whether  the  juror 

8.  O'Connor  v.   State,   g    Fla     215;  stands  indifferently  between  the  parties 

State  V.  Gray,  19  Nev.  212;  O'Brien  v,  is  equally  conclusive  as   if   found  by 

People,  36  N.  Y.  276;  People  v.  Mather,  triers,'  thus  abolishing  in  form,  though 

4  Wend.  "(N.  Y.)  230:  People  v.  Rath-  not     in     substance,    two    distinctions 

bun,   21   Wend.   (N.    Y.)   542;    People  which  existed  at  common  law  between 

V.  Mallon,  3  Lans.  (N.  Y.)  224;  Com.  v,  challenges   to   the   polls  for  principal 
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Gross,  I  Ashm.  (Pa.)  281;  Schoeffler  v,  cause  and  to  the  favor.' 

Slate,  3  Wis.  823.  8.  People   v.    Mather,   4   Wend.   (N. 

By  Consent,  parties    may   waive   the  Y.)  229;    People  v.  Rathbun,  21  Wend, 

appointment  of  triers  and  submit  the  (M.  Y.)  509. 

question  of  fact  to  the  court.     Stout  v.  The   Production    of    Eyidenco    to    the 

People,  4  Park.  Cr.  Rep.  (N.  Y.  Su-  Judge  without  asking  for  triers  will  be 

preme  Ct.)  132.  considered  as  a  substitution  of  him  in 

Presumption  of  Consent.  —  A   judge  the  place  of  triers,  and  his  decision  will 

may  act  as  trier  upon  a  challenge  to  be  treated  in  like  manner  as  would  the 

the  favor,  and  it  will  be  presumed  that  decision  of  triers.     People  v.  Mather,  4 

he  so  acted  by  consent  of  the  parties.  Wend.  (N.  Y.)  229. 

in  the  absence  of  all  objections  or  re-  4.  State  v.   Howard,   17  N.    H.  171; 

quests  to  submit  the  matter  to  triers.  Butler  v.  Glens  Falls,  etc.,  St.  R.  Co., 

Q'Brien  v.  People,  36  N.  Y.  276.  121  N.  Y.  112. 
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hb.  By  Triers  —  Oontrally.  —  As  before  stated,  challenge  to  the 
favor  involve  questions  of  fact,  but  of  themselves  do  not  neces- 
sarily  disqualify  the  juror;  but  they  may  do  so  according  to  the 
state  or  condition  of  mind  produced  by  them.  Formerly  they 
were,  and  in  some  jurisdictions  they  still  are,  triable  by  triers,* 
whose  function  it  is  to  ascertain  as  a  fact  the  competency  of  the 
proposed  juror  to  whom  objection  is  made,*  and  who  are 
the  judges  as  to  whether  or  not  he  stands  indifferent  between 
the  parties.* 

Coyer  of  Both  Oronndi  by  Baling.  —  In  Xianeiota  a  challenge  for  implied 

Where  there  is  no  practical  distinction  bias  (the  indictment  being  for  a  capital 

between    a    challenge     for    principal  offense)  must  be  determined  by  triers, 

cause  and  a  challenge  to  the  favor,  in  State  r.  Hanley,  34  Minn.  430. 

ruling  upon  a  challenge  a  judge  should  Qnoftion  of  Faet  on  Prinoipiil Ghftllenge. 

make  his  ruling  cover  both  grounds.  — In  the  absence  of  consent  to  a  differ- 

Stephens  v.  People,  38  Mich.  739.  ent  mode  of  trial,  a  question  of  fact  on 

1.  Milan  v.  State,  24  Ark.  348;  State  a  principal  challenge  is  triable  before 

V,    Potter,    18    Conn.    166;    Mann    v.  triers.     Stout   v.   People,  4  Park.  Cr. 

Glover,  14  N.  J.  L.  195;    Vanauken  v.  Rep.  (N.  Y.  Supreme  Ct.)  132. 

Beemer,  4  N.  J.  L.  416;  People  v.  Bo-  CfaaUongo  to  ntttr  on  Qronnd  of  Prinol- 

dine,  i   Den.  (N.  Y.)  281 ;  Schoeffler  v,  pal  GanfO.  —  If  a  prisoner  challenge  for 

State,  3  Wis.  823.  favor,  though  the  fact  proved  on  the 

Aftor  Answering  fhe  Statutory  Qna»-  trial  of  the  challenge  could  have  been 

tioni  the  jury  may  be  put  on  triers  at  ground    for    challenge    for    principal 

the  instance  of  the  prisoner.     Boon  v.  cause,  the  determination  of  the  ques- 

State,  I  Ga.  618.  tion  of  competency  is  for  the  triers  and 

At  Ck>nunon  Law,  the  right  in  respect  not  for  the  court.     People  v,  Allen,  43 

to  the  challenge  of  jarors  to  the  favor  N.  Y.  28. 

and  the  mode  of  hearing  and  determin-  A  Bill  of  Szooptioni  Will  Lio  for  X«fti»- 

ing  the  question  of  indifference  In  civil  ing  Triers  upon  any  (juestion  arising 

suits  by  triers  did  not  essentially  differ  upon  a  challenge  to  jurors  in  a  case 

from  the  right  of  the  crown  and  that  of  where  triers  may  be  demanded.     Peo- 

one  accused  of  crime.     See  3   Black,  pie  v.  Rathbun,  21  Wend.  (N.  Y.)  509. 

Com.  364.  Sofoial  of  Triers,  Oompetenoy  Appear- 

The  ProTinoo  of  Triers  is  merely  to  ing.  —  In  McNall  v,  McClure,  i  Lans. 

pass  upon  questions  of  fact  incidental  (N.  Y.)  33,  which  was  a  trial  before  a 

to  challenges  to  the  favor.     They  were  justice  of    the    peace,   the   defendant 

an  established  feature  of  the  common  asked  that  all  the  jurors  summoned  be 

law,  and  although  at  the  present  day  tried  by  triers,  but  there  was  held  to 

the    practice    of    appointing    them    is  be  no  error  on  the  part  of  the  court  in 

gradually  being  abolished,  yet  the  fact  examining  them  separately,   and    no 

upon  which  they  are  required  to  pass  legal  objection  to  their  competency  ap- 

was   never  considered   as    necessarily  pearing,  in   refusing  to  submit   their 

and  peculiarly  a  proper  subject  for  the  testimony  to  triers, 

consideration  of  the  court.     Carter  r.  2.  People  v.  Johnson    2  Wheel.  Cr. 

Territory,  3  Wyoming  193.  Cas.  (N.  Y.  Oyer  &  T.  Ct.)  361;  People 

Massaohusetts.  —  The      common-law  v.  Welch,  (Supreme  Ct.)  i  N.  Y.  Crim. 

practice  in  England  in  relation  to  triers  Rep.  486. 

in  a  challenge  to  the  jury  for  favor  has  Extent  of  Inquiry.  —  When  triers  are 

been  superseded  by  statute  under  the  appointed,  it  does  not  follow  that  they 

different  forms  of  government  in  Mas-  must  determine  all  exceptions  to  the 

sachusetts.     State  z'.  Knight,  43  Me.  14.  proposed  jurors.     It  is  only  on  chal- 

LegifllatiTe  Power  to  Provide  for  Triers,  lenge  for  favor,  where  the  court  may 

—  A  statutory   provision    for  the  ap-  be  in  doubt  whether   partiality  does 

pointment  of  triers  in  capital  cases,  exist  or  not,  that  references  to  triers 

they  to  be  the  sole  judges  of  the  impar-  are  made.     Berry  v.  Wallen,  i  Overt. 

tiality  of    the    persons    presented    as  (Tenn.)  186. 

jurors,  is  not  an  infringement  upon  the  8.  People  v.  Reyes,  5  Cal.  347;    Me- 

prerogative    and    duty   of    the  court,  chanics,     etc.,     Bank    v.     Smith,     19 

Carter  v.  Territory,  3  Wyoming  193.  Johns.  (N.  Y.)  115. 
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, —  At  comi&on  bw,  wh^n  no  yxxQt  had  been  sworn^  if 
the  first  man  called  were  challenged^  two  indifferent  persons  were 
named  by  the  court,  axKl  after  they  had  tried  one  man  and.  found 
him  indifferent,  he  was  sworn*  Then  he  and  the  two  triers  tried 
the  next  juror^  and  when  another  was  found  indifferent  a.nd  sworn> 
the  two  original  triers  were  superseded  and  the  two  jurymen 
first  sworn  tried  the  rest<  This  mode  is  still  followed  where 
there  has  been  no  modification  of  the  practice.^     Under  this  prac- 

ThA  Question  for  the  Triers  is  whether  If  a  juror  is  challenged  to  the  favor  he 

a  juror  is  altogether  indifferent  as  he  must  be  rejected  unless  he  fs  found  to 

stands  unsworn.     Thompson  r.  People,  be   indifferent.       Smith   v,   Floyd,    i8 

3  Park.  Cr.   Rep.  (N.  Y.  Supreme  Ct.)  Barb.  (N.  Y.)  522. 

467.  A  Jvop  lUj  Be  B^eeted  U  the  Tiievs 

In  People  v,  Bodine,  i  Dkeo.  (N.  YO  Have  Dooihls  of  hi&  entire  impartiality  1^ 

281,  it  is  said  that  the  causes  for  cbal-  tho«g]»  he  is  not  disqualified  as  a  con- 

lenge  are  veiy  various,  and  not  subject  elusion    of  law   by  the   facts  shown, 

to  precise  definition,  but  the.  question  People  v.  Reynolds,  16  Cal.  128^ 

whether  the  juror  is  indifferent  or  not  1.  i   Chitty's    Crim.  Law  549;    Co. 

is  to  be  submitted,  as  a  question  of  Litt.  15S;  Bac.  Abr.,,  title  Juries,  £,  la; 

fact,  upon  all  the  evidence,  to  the  con«  4  Black.  Com.  363;  McGuffie  v.  State^ 

science  and  discretion  of  the  triers.  17  Ga.  4^7;  State  v.  Knight,  43  Me.  11 ; 

Indifireaee  at  TiJBO  efTriai  — Where  M'Cormick  v.  Brookfxeld.  4N.  T.  L.  77; 

a  juror  is  challenged  to  the  favor  the  People  v,  Oewtck,.  2  Park.  CTr.   Rep. 

question  to  be  decided  by  the  triers  is  (SvkfiEolk  Oyer  &  T.  Ct.)  230. 

whether  he  is  altoifether  indiJEerent  at  The  Tve  Jurors  First  Qvoni  are  the 

the  time  of  the  trial,  and  the  inquiry  proper  triers  of  a  challenge  for  favor, 

is  not  confined  to  the  state  of  the  juror's  Joice  v^  Alexander,  i    Cranch  (C.  C.) 

mind     before     coming     into      court.  528. 

Thompson  v.  People,  3  Park.  Cr.  Rep,  In  Den  v.  Evaul»  i  K.  J.  L.  328,  it 

(N.  Y.  Supreme  Ct.)  467.  was  held  that  triers  must  come  in  the 

Cteiaeter  ef  <>pfcsio».  —  The  trier    is  fir»t  instance  from  the  panel,  but  if 

called  upon  to  determine  whether  the  there  were    special    objections    other 

opinion  entertained  is  of  that  fixed  or  persons  might  be  appointed, 

permanent  character  which  disqualifies  If  Several  Jwrors  Are  Swora,  when  an- 

the  juror  from  coming  to  the  case  in  a  other    is    challenged    the    court    may 

fair,  candid,  and   impartial   frame  of  assign  any  two  of  them  to  try  the  chal- 

mind,    unaffected    with    prejudice    or  lenge.     McGuffie  v.  State,  17  Ga.  407. 

favor  to  either  party.    Holt  v.  People,  Kiamiafttloa  of  luren  Called  as  oA^/ic 

13  Mich.  228;    Stephens  f.  People*  38  Hal  Triers.  —  In  Hook  v.  Page,  i  Overt. 

Mich.  739;    Ulrich  v.  People,  39  Mich.  (Tenn.)  250,  on  a  challenge  for  favor, 

245;  People  V,  Barker,  60  Mich.  2774  the  first  two  on  the  sheriff's  list  were 

Loeal  Custom.  —  On  a  challenge  for  sworn  on  the  jury  and  as  triers,  and 

favor  because  of  the  formation  of  an  the  court  permitted  these  two,  when 

opinion  as  to  the  existence  of  a  local  called,  to  be  asked  if  they  had  formed 

custom,  where  a  witness  testifies  that  any  settled  opinion.    See  also  Berry  v. 

he  has  formed  an  opinion  against  the  Wallen,  i  Overt.  (Tenn.)  186. 

custom,  the  question  to  be  determined  Trial  of  Tales  Juror.  —  If,  after  eight 

is.  Was  the  alleged  ground  of  chal-  jurors  have  been  sworn  in  chief,  a  tales 

lenge  true  ?  and  next,  if  true,  Was  its  is  challenged  for  favor,  the  challenge 

effect  upon  the  mind  of  the  juror  such  should  be  tried  by  the  jurors  alreadv 

as  to  produce  bias  or  favor?    Smith  v,  sworn.     Reason  v.    Bridges,  i  Cranch 

Floyd.  i8  Barb.  (N.  Y.)  52a.  (C.  C.)  477- 

Trath  ef  Faets  and  Eflbet*  —  The  truth  Objeotioa  te  the  Cempetenoy  of  a  Trisr 
of  the  facts  alleged  as  ground  of  chaU  must  be  made  at  the  time  of  the  ap- 
lenge  to  the  favor,  as  well  as  their  pointment,  and  the  grounds  of  the  op- 
effect  upon  the  mind  of  the  juror,  is  to  jection  brought  to  the  attention  of  the 
be  determined  by  triers.  Schoeffler  v.  court,  when  if  it  be  overruled  an  ex^ 
State,  3  Wis.  823.  ception  must  be  reserved.     People  v, 

Paty  to  E^feet  XTnindifliireiit  Juror.  —  VoU,  43  Cal.  166. 
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tice  more  than  two  triers  or  more  than  two  jurors  can  in  no  case 
be  sworn  to  try  a  challenge  to  a  juryman,  except  that  the  first 
juror  sworn  acts  with  triers  until  another  juryman  is  procured;  ^ 
but  a  statutory  designation  of  any  number  of  triers  will  not  be  an 
impairment  of  the  right  of  trial  by  jury  nor  an  infringement  of 
the  powers  of  the  trial  court.* 

Oath.  —  Triers  are  sworn,  as  other  triers  of  fact,  to  find  the 
truth  or  falsity  of  the  challenge,  upon  evidence  submitted  to 
them,'  but  it  has  been  held  that  they  need  not  be  sworn  as  to 
every  challenge  submitted."* 

Trial  PubUe.  —  Unless  otherwise  prescribed  by  statute,  trials  of 

Challenge  to  Trier.  —  In  People  v,  De-  the  prisoner  one,  then  he  that  remains 

wick,  2  Park.  Cr.  Rep.  (Suffolk  Oyer  shall  have  added  to  h-m  one  chosen  by 

&  T.  Ct.)  230,  it  was  said  that  whether  each  party,  and  they  three  shall  try  the 

a  challenge  can  be  interposed  to  a  trier  challenge.     But  if  several   be    sworn 

does  not  seem  to  have  been  decided,  and  the  rest  be  challenged,  the  court 

but  that  objections  may  be  urged  by  may    assign  any  two  of  those  sworn 

either  party  to  any  one  called  as  a  to  try  the  challenge.      And  when  six 

trier,   and   in   such  cases  the    matter  jurors  are  sworn  and  the   rest  chal- 

should  be  summarily  investigated  and  lenged,  the  court  may  appoint  any  two 

decided  by  the  court.  of  the  six  sworn  to  try  the  challenges. 

FaUnre  to  Urge  Ineligibility  of  Trier. —  Co.    Litt.    189;  7  Dane's    Abr.  334." 

Objection  that  one  of  the  triers  was  on  State  v.  Knight.  43  Me.  no. 
the  jury,  and  therefore  ineligible  under        2.  Statutory  Designation.  —  A  statute 

a  statute  providing  that  the  triers  shall  authorizing    challenges     in     criminal 

be  impartial  persons,  not  on  the  jury  cases  to  be  passed  on  by  three  triers  is 

panel,  etc.,  comes  too  late  when  made  not    void  as  an    infringement   of  the 

for  the  first  lime  on  motion  for  a  new  powers  of   the  trial  court.     Carter  z\ 

trial      People  v.  Voll,  43  Cal.  166.  Territory.  3  Wyoming  193. 

Effect  of  United  States  Statutes  in  Ter-        S.   Oath  at   Each    Challenge.  —  Chal- 

ritories.  —  In  the  appointment  of  triers  lenges  should  be  tried  by  triers,  who 

in  territories  the  territorial  statutes  con-  should  be  sworn  ac  each  challenge.     U. 

trol,  when  there  is  no  conflict  with  the  S.  v.  Watkins,  3  Cranch  (C.  C.)  441. 
statutes  of  the  United  States.     U.  S.  v.        Sufficiency  iH  Oath.  —  In  Freeman  v. 

Miles,  2  Utah  19.  People,  4  Den.  (N.  Y.)  9,  it  was  held 

Disagreement  of  Triers.  —  In  People  v,  that  there  was  error  in  swearing  triers 

Dewick,  2  Park.  Cr.  Rep.  (Suffolk  Oyer  to  find  whether  the  jury  was  indifferent 

&  T.  Ct.)  230,  after  eleven  jurors  had  upon  the  issue  joined,  but  that  the  oath 

been  drawn  and  sworn,  the  next  juror  should  be  binding  not  only  as  to  the 

was  challenged  for  favor,  and  the  two  issue,  but  also  as  to  the  impartiality 

jurors    first    admitted,    having     been  between  the  parties, 
sworn  as  triers  and  having  heard  the        Failure  to  Administer  Oath  —  Waiyer 

evidence,   the    argument  of    counsel,  of  Error.  —  In  Malone  v.  State,  8  Ga. 

and  the  charge  of  the  court,  after  con-  408,  after  a  juror  had  been  found  com- 

sultation    reported   to  the   court    that  petent    by   triers   who    had   not   been 

they  could  not  agree  in  deciding  upon  specially  sworn,  and  the  juror  had  been 

the    challenge,    whereupon    the   court  accepted  and  sworn  in  chief,  the  court 

selected  the  third  and  fourth  jurors  to  to  cure  the  irregularity,  again  put  the 

act  as  triers  and  had  the  challenge  re-  juror  on  the  prisoner,  who  objected  on 

tried.  the  ground  that  he  had  already  been 

1,  Three  Triers.  —  In   M'Cormick  v.  sworn  in  chief,  which  was  understood 

Brookfield,  4  N.  J.  L.  77,  the  judgment  by  the  judge  to  be  equivalent  to  an  in- 

was  reversed  because  three  jurors  were  sistence  that  the  juror  should  sit  in  the 

sworn  to  try  a  challenge.  case,  and  it  was  held  that  there  was  no 

'*  Lord  Hale  Puts  a  Case   where  the  reversible  error, 
triers  are  appointed  by  the  parties,  and        4.  State    v.    Brown,    12    Minn.    538. 

not  by  the  court;  for  he  lays  it  down  But  see   U.   S.  v.  Watkins,  3  Cranch 

that  if  the  plaintiff  challenges  ten  and  (C.  C.)  441,  cited  in  the  preceding  note. 
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challenges  to  the  favor  by  triers  must  be  public  ^  and  in  the  pres- 
ence of  the  accused,*  who  is  entitled  to  the  aid  of  counsel  to 
assist  him  in  the  selection  of  the  jury.* 

Province  of  Court.  —  The  province  of  the  court  is  that  which  it  has 
on  ordinary  trials  of  questions  of  fact,*  and  it  may  determine  the 
admissibility  of  evidence,  that  improper  testimony  may  be 
excluded  from  the  consideration  of  the  triers,*  and  may  instruct 
them  as  to  their  province  and  duty  in  connection  with  the  deter- 
mination of  the  matters  submitted  to  them.* 

1.  Baker  v.  State,  15  Ga.  498.  or  bias  are  for  the  triers  to  determine. 
Examination  Out  of  Court  Soom. —  In    Smith  v.  Floyd,  18  Barb.  (N.  Y.)  522. 

Epps  V.  State,  19  Ga.  102,  it  was  held  Bigeetion  of  Weak  and  IneonelnsiTe  Eyi- 

objectionable  practice  that  after  a  juror  denco.  —  In    People    v.    Honeyman,   3 

challenged  had  been  asked  such  ques-  Den.  (N.  Y.)  123,  the  court  said  that 

lions  in  open  court  as  the  solicitor  gen-  unwarrantable  use  had  been  made  of 

eral  and  the  counsel  for  the  defendant  the  decision   in   People   v.   Bodine,   i 

saw   fit  to  propound,  the  triers   were  Den.  (N.  Y.)  281,  in    which   case  the 

allowed  to  retire  with  the  juror  for  fur-  court  failed    to   distinguish    between 

ther  examination.  challenges    for    principal    cause    and 

Betiremont  to  Seelmded  Fart  of  Court  those  to  the  favor.     In  that  case  all  of 

Boom. —  In  Baker  v.  State,  15  Ga.  498,  the  challenges  were  for  favor,  and,  the 

there  was  held  to  be  no  reversible  error  court  rejecting  weak  and  inconclusive 

arising   from  the  fact  that  the  judge  evidence  tending    to    show    that    the 

refused  to  permit  the  triers  to  go  out-  juror  did  not  stand   indifferent,  it  was 

side  the  court  room,  as  requested  by  held  that  the  question  of  indifference 

the  accused,  and  allowed  them  to  retire  should  have  been  submitted  to  triers 

to  a  vacant  corner  of  the  room.  for  what  it  was  worth. 

2.  Where  the  statutes  do  not  author-  Bestriotion  to  Statutory  Qnestioiis.  — 
ize  the  trial  of  challenges  by  triers,  Where  a  juror  is  put  upon  triers,  coun- 
apart  from  the  court  and  in  the  ab-  sel  cannot  ask  him  questions  other  than 
sence  of  the  defendant,  the  presence  of  those  prescribed  by  statute.  Bishop  v. 
the  accused  cannot  be  dispensed  with.  State,  9  Ga.  121. 

Hopt  V,  Utah,  no  U.  S.  574.  Olijeotion  and  Exoeptioni  to  evidence 

3.  State  V.  Cummings,  5  La.  Ann.  may  be  taken.  Stewart  v.  State,  13 
330.  Ark.  721. 

Bight  of  Gonnfol  to  Argue.  —  Upon  the        Beview.  —  When   the  fact  of  compe- 

trial  of  a  challenge  for  favor,  counsel  tency  is  found  by  triers,  the  opinion  of 

are  not  permitted  to  argue  to  the  triers,  the  court  as  to  what  evidence  should 

Joice  V.  Alexander,   i  Cranch  (C.  C.)  be  admitted  may   be  reviewed.     State 

528.  V.  Potter,  18  Conn.  166.     See  also  Peo- 

4.  After  Finding  by  Triers.  —  Where  pie  v,  Bodine.  i  Den.  (N.  Y.)  281. 

the  question  of  competency  of  a  juror  6.  Ancient  Form  of   Instmotion.  —  In 

is  determined  by  triers,  the  court  can-  the  Year    Book,  .7   Henry  VI.,  fol.  25, 

not  be  called  upon  to  rule,  as  a  matter  Babington  charged   the  triers  upon  a 

of  law,  that  the  juror  in  question  was  challenge     propter     affectum-,      "You 

incompetent  upon  facts  proven.     Peo-  will  inquire  on  your  oaths  whether  the 

pie  V.  Allen,  43  N.  Y.  28.  cause   be   for    partiality    or    affection 

Disagreement  of  Triers.  —  In  Com.  v.  {pour  P affection)    that    he   has   to  the 

Fitzpatrick,  6  Pa.  L.  J.  201.  two  triers  party,  or  for  the  knowledge  he  has  of 

disagreed  as  to  the  mdifierence  of  a  the  matter  in  issue.     If  the  cause  is 

proposed  juror,  and  the  court  said  that  partiality   for  the   party,    then    he    is 

he  vrsis prima /acie  competent  and  di-  favorable;    otherwise    not;    and  if  he 

rected  him  to  be  sworn.  has  more  affection  to  one  than  to  the 

5.  Determination  of  Admissibility.  —  It  other.  But  if  he  has  a  full  knowledge 
is  within  the  province  of  the  court  to  of  the  matter  in  issue,  and  if  he  be 
show  what  evidence  is  admissible  on  sworn  he  will  speak  the  truth  not- 
the  question  of  indifference,  but  the  withstanding  the  affection  he  hath  for 
strength  and  influence  of  such  evidence  the  party,  then  he  is  not  favorable." 
in  establishing  the  allegation  of  favor  This  appears  to  have  been  the  earli- 
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(c)  *r«it  —  Pi-oof  iTiusft  be  iritfbdiiCed  t6  stippoft  the  gfouttd  of 
the  challenge.^  At  coHrinibn  Islw  a  challenge  for  principal  cdusd 
was  tried  by  the  court  on  the  t'6stlmpflj^  of  the  jurdr,  i6  the  ekclu-* 
sion  6f  dther  evidence',  ahd  if  fourtd  true  the  jurot  tiras  irtcofnpe- 
ffe'iit  pet  se.^  If  the  challehge  was  t6  the  favor,  as  for  undu^ 
influehcfe  itld  prejudice,  the  challlenge  wds  tried  by  two  triers 
tihder  the  direction  of  the  court,  bii  testifnony  other  thah  that  of 
thel  jurdi",  and  A^hef-e  fHfc?  cdmmdft-law'  prdctite  prevails,  substaih-> 
tially  the  same  distirictidrt  is  |)rese<-v^ed.* 

e^t  dobth'ne  tin  tH^j^ubject,  and  tttdiififh  termined  f>y  timers.     People  v,  Jofan- 

in  part  overruled  oy  feubsequerit  dtfji-  ^(jta,.  2  Wheel.  Cr.  Cas.  (N.  V.  Oyer  & 

siohs,  W2ts  i-^tbgnized  Iti  Rex  v,  Ed-  T.  Ct.)  361. 

moHds.  4  B.  &  Aid.  472,  6  E.  C,  L.  565.  Mih  to  Jitrdf.  —  The  oath  on  the  voir 

jf^oestitydf  lAstHtetiiig^JiiTonlBCcmrt;  dire  n6kd  nbi  be  realdniinistered  to  a 

^Wh6h   i  jury   ha3  beeri   put   upon  Jtirofr   before   he  is  examineid  by  thd 

(riers,  whb  have  retired  to  ton&ider  the  lfi6i"S.     Griffin  v,  Sute,  15  Oa.  476. 

evidence,  It  id  iniprofjier  to  more  the'  9.  Milan  v.  Staie,  24  Ark.  348;  Peo^ 

tdurt  to  seiid  written   instrucilon^  tG^  plb'  v,  Chri^ie,  2  Park.  Ch  Rep.  (N. 

the  triers  to  prfcfpiGfund  k  <>articular  In-  V.)  579:    Pringle  v,  H^sCt  i  Cow.  (N. 

ierrogatory  ftif  the  purpose  6f  estab--  Y.j   432;    Ohio   v.    Ankrim,    Tappaa 

Hshiog  the  dlsqualifibatlon  €ii  the  juror,  (Ohio)  Ii2. 

bqt  init  ^va^k  cotirSe  is  to  have  the  8.  Milan     v.    State,    24    Ark.    348 ^ 

triers  brought  into  the  court  rdotii  and  Robinson  v.  State,  1  Ga.  463;  Jones  v. 

Instrdcted  in  the  presence  qf  both  par-  State,  i  Ga.  6to;  Stat^  v,  Aaron,  4  N. 

ties.     Whaley  v.  State,  11  Oa.  123.  J.    L.    26J;    Respublica  v.    Dennie,    4 

Iii^tiii6tidn    that    ChaOlext^e    Witt   id  Teate^  (Pa.)  ^67;    State  v,  Baldwin,  3 

Hature  of  Appeal.  —  In  Freeman  ».  Peof-  Brey.  (S.  Car.)  3019;    State  if.  Sitos,  i 

pie,  4  Den.  (N.  Y.)  35,  a  challenge  on  Bkiley   L.   (S.   Catr.)  ig;    Rex   v,   fed- 

tK6  ^rohnd  df  the  formation  and  eX-  itiofids,  4  B.  &  Aid.  476,  0  E.  C.  L.  567. 

fi-ession  bf  opihion  was  overrtilcd  after  See  State  v.  Aaron.  4  N.  J.  L.  263. 

prdof  to  sustaih  it,  and  a  th^fleh^fe  tdf  itetftil^dii  to  Either  Olaas  ttt  EtideHee. 

the  favor  being  then  iriterfibsM   and  -^  A  party  chk^enging  on  suspicion  of 

submitted  to  ttfer^,  ad  ihstriictioh  that  bias,  or  partiality  nieiy  either  examine 

the  challenge  to'  the  favor  was  in  th6'  the  juror  oh  oath  or  t)foduce  other  evi- 

nature  of  an  appeal  from  the  jiidgmeht  dence  to  support  his  challenge;  he  cab- 

of  the  tourt  on  tht  facts  WaS  heila  erio-  tibt  db  both.    Ohio  9.  Ankrlni,  t'appaa 

hfeous.  (Ohio)  112. 

Objbetioiii  HA  Ei6e(ltidiil  id  Iti^triic-  Ih  ArkaPisas,  urider  a  Statute  prt^id. 

tions  given  by  the  coUrtthay  be  tslken.  ing  for  tti^  tHal  of  all  challenges  fot* 

Stev^art  v.  State,  13  A;^k.  721.     S6e  alsai  cause  on  the  oath  of  the  person  chal- 

Milan  v.  State,  24. Ark.  348.  longed  or  bjr  triers  by  other  evidence, 

1.  Dtitt  ^^  Ohallengiiij  Pirtjr^Irtae  it  was  held  that  Ttrhere  the  competency 
ifl  Bdnbt. —  Wh(:i-fe  a  juror  ststtes  that  of  a  jurof  was  tried  bV  the  court  the 
he  hkk  formed  and  expressed  ari  dpin-  trial  Shoilld  be  upoh  the  testimohy  of 
16n  as  to  a  matter  whith  is  claithed  to  th<f  jti^or  oh  his  voir  dire^  but  that  if 
bfe  one  of  the  principal  questions  at  the  trial  Was  by  trler^  other  evidencd 
Issue,  if  it  i§  impossible  for  th^  presid-  might  be  introduced  to  th^  exclusion 
in^  judge  to  deterhiine  from  the  plead-  of  tHe'  oath  of  the  juror  challenged, 
ihgs  or  facts  whether  subh  issue  wa^  k  Stewart  v.  State,  13  Ark.  72c. 
material  ohe,  it  is  the  duty  of  tHb  Ixiipeaoluiieili  of  liirdt. — ^In  Den  v, 
paity  claiming  the  disqUalificatidn  td  PiS^ant,  i  M.  J.  L.  25^,  it  was  resolVed 
offer  to  prove  that  the  issue  in  questidrt  that  if  a  jurymdh  cnallehged  on  ac- 
was  tnaterial:  Weill  v.  Lucerne  Min.  count  of  his  interest  in  the  cas6  is  ex- 
Co.,  II  Nev.  200.  amined  on  his  voir  dire ^  ahd  does  hot 

CottOlnSioh  by  fi^^limindry    tnteitbgii-  disclose  anjr  interest,  the  partjr  chal- 

ttnrite.  —  Neither  the  fcburt  not  couHsfel  lehgihg  is  nbt  precluded,  as  in  the  tasfe 

are   to  be   concluded    by   t>^^Hminary  df  a   Witness,   fi-dM    establishing    thd 

interro^atbries  put  to  the  jurors  whdi-d  fact  of  interest  by  other  testimony, 

the  (^u^stidh  of  cdmt>^teht^  is  to  b6  de-  A  Jaftfr  Oiy^OM  to  Ibr  PtttUldiQ^  call* 
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The  tendency  of  the  modem  practice,  however,  to  submit  the 
whole  question  of  the  qualification  or  competency  of  the  proposed 
jurors  to  the  court,  has  in  a  great  measure  abolished  this  distinc- 
tion, so  that  witnesses  may  be  called  in  addition  to  the  examina- 
tion of  the  juror  in  all  trials  for  the  ascertainment  of  his 
unindifferency.*  In  proving  the  grounds  of  challenge  the  law  of 
evidence  is  the  same  as  in  other  cases.* 

DOC  prove  his  own  impartiality.    Vance  Ellis  v.  State,  25  Fla.  702;   Barber  v, 

V.  Haslett,  4  Bibb  (Ky.)  191.  State,  13  Fla.  675. 

AChaUffBcsdJarorOsiuiotBeSsMMfied  S%kt  !•  WitaflMas  in  AMitioa  to  Jwor. 

as  a  witness  to  the   triers.     Joice  v.  —  For  the  purpose  0/  discovering  who 

Alexander,  i  Cranch  (C.  C.)  5s8.  are  qualified,  a  rigid  and  searching  io- 

A  FmpM^  Jnrsr  Caiuiot  Be  Oonipalisd  quiry  is  allowed  previous  to  the  accept- 
to  Piiitote  ChiUt  of  any  crime,  or  any  ance  of  the  juror.  This  is  usually 
act  which  will  disgrace  him,  in  order  done  by  the  examination  of  the  juror 
to  test  his  qualifications  as  a  juror,  but  himself  under  oath  on  his  voir  dire^ 
his  incompetency  roust  be  established,  but  witnesses  can  be  called  in  addition 
if  at  all.  h^  other  evidence.  Burt  v,  to  testify  to  any  fact  tending  to  show 
Panjaud,  99  U.  S.  180.  incompetency.    People    v.    Evans,   72 

A  challenge  on  the  ground  that  a  Mich.  367. 

proposed  juror  is  under  indictment,  or  The  rule  as  to  the  method  of  trials 

charged  with  crime,  which  is  made  by  of  challenges  to  the  polls  is  not  well 

law  a   positive  disqualification,   must  settled  by  the  older  authoriiies,  but  in 

be  sustained  by  evidence a/<»ff^ on  the  Epps  v.  State,  19  Ga.  102,  it  was  said 

voir  dire  examination  of  the  proposed  to  be  everywhere  agreed  that  the  truth 

juror.    Sewell  v.  State,  15  Tex.  App.  56.  of  the  matter  alleged  as  cause  of  chal- 

1,  Allowanoe  of  Tiiao  to  Proonro  Wit-  lenge  might  be  made  out  by  witnesses, 

aoMOi.  —  In  Hodge  v.  State,  26  Fla.  iz,  and  that  the  juror  challenged  on  his 

theSupremeCourt  sustained  the  action  voir  dire  might  be  asked  such  ques- 

of  the  court  below  in  refusing  a  request  tions  as  would  test  the  state  of  his  feeU 

for  time  to  procure  witnesses  to  show  ings. 

the  bias  of  a  juror,  counsel  failing  to  Fnrthor  Examination.  —  Where  issue 

show  how  long  it  would  require  to  pro-  is  joined  on  the  truth  of  the  averment 

cure  the  witnesses,  their  residence,  or  of  a  challenge  for  cause,  after  a  pro- 

the  facts  to  be  proved.  posed  juror  has   been    examined,   he 

tediot.  —  Although  by  statute  wit-  may  be  further  examined,  other  wit- 
nesses may  be  examined  on  a  chal-  nesses  called,  and  the  matter  sub- 
lenge  for  actual  bias,  yet  the  defendant  mitted.  People  v,  Reynolds,  16  CaL 
has  no  right  to  require  that  all  pro-  128. 

ceedings  be  suspended  and  the  com-  In  tho  Sxandnation  of  tho  ^oalifleations 

pulsory  process  of  the  court  issued  to  of  a  Joror  the  parties  are  not  confined  to 

compel   the  attendance  of  a    witness  an  interrogation  of  the  juror  himself, 

whose  presence  might  have  been  pro-  but    may    introduce    other    evidence, 

cured   had  due  diligence    been  exer-  Shaw  v.  State,  27  Tex.  750. 

cised.     State  t'.  Barrett,  40  Minn.  65.  S,  State    v.    Fox,   25   N.  J.    L.  566; 

Bofuaal  to  Hoar  Other  Testunony.  —  State  v.  Spencer,  21  N.  J.  L.  197. 

The  trial  of  a  challenge  for  cause  in  a  Proof  of  Canto  on    Trial  to  Favor.  — 

criminal  case  is  summary  in  its  char-  Where  the  court  is  the  trer  of  the  chal- 

acter,  and  while  the  court  may  receive  lenge  for  principal  cause  and  also  of 

evidence  other  than  that  of  the  chal-  the  challenge  to  the  favor,  and  the  lat- 

lenged  juror,  the  judgment  will  not  be  ter  immediately  succeeds  the  other,  the 

reversed  because  of  the  refusal  of  the  court  may,  in  determining   the  chal- 

judge  to  hear  the  testimony  of  other  lenge  for  favor,  ^take  into  account  what 

witnesses,  where  the  juror's  own  testi*  has  been  said  by  the  proposed  juror  on 

mony    shows    him    to  be  competent,  the  former   diailenge.      Greenfield  v. 

State  V.  Lowe,  56  ICan.  594.  People,  74  K.  Y.  277,  6  Abb.   N.  Cas. 

It  Ii  Error  to  Bofnso  to  Hoar  a  Witaeio  (N.  Y.)  i. 

as  to  the  fact  that  the  venireman  had  Challong«i    Vot   Exkamtod.  —  Where 

formed    and    expressed    an    opinion,  improper  evidence  is  received  on  the 
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(d)  ConelnsiTMiaM  of  FiiuUiigi  — aa.  By  the  Court.  —  Where  the  trial 
of  a  challenge  for  cause  requires  either  a  trial  of  a  question  of  law 
or  the  trial  of  mixed  questions  of  law  and  of  fact,  the  determina- 
tion of  the  legal  questions  involved  is  reviewable  unless  otherwise 
prescribed ;  ^  but  where  the  trial  involves  mere  disputed  ques- 
tions of  fact,  the  court  is  vested  with  a  large  discretion,  and  a 

decision  based  upon  evidence  to  sustain  it  is  usually  conclusive,* 

trial  of  a  challenge  to  the  favor,  and  it  of  a  talesman  must  be  specific.     Cen- 

appears  that  the  prisoner  did  not  ex-  tral   R.,   etc.,  Co.  v.  Gamble,   77  Ga. 

haust  all  his  peremptory   challenges,  585. 

he  cannot  avail  himself  of  exceptions  In  Oalifomia  the  provisions  of    the 

taken  to  the  alleged  error  in  admitting  Penal  Code  allotting  an  exception  to 

evidence.     People  v,  Knickerbocker,  i  the  disallowance  of  a  challenge  for  im- 

Park.  Cr.  Rep.  (N.   Y.   Supreme  Ct.)  plied  bias  do  not  authorize  an  excep- 

302.  tion  to  the  disallowance  of  a  challenge 

1.  Illinois.  —  Winnesheik  Ins.  Co.  v,  for  actual  bias.     People  «r.  Boling,  83 

Schueller,  60  111.  465;  Plummer  v.  Peo-  Cal.  380. 

pie,  74  111.  361;    Wilson  v.  People,  94  2.  Arkansas.  —  Milan     v.    State,    24 

111.  299;  Spies  V.  People,  122  111.  I.  Ark.   348;    Lavender  v.    Hudgens,    32 

North  Carolina.  —  Baker  v.  Harris,  I  Ark.  763;  Benton  v.  State,  30  Ark.  328; 

Winst.  L.  (N.  Car.)  277.  Maclin  v.  State,  44  Ark.  115. 

Oregon.  —  Ford  z/.  Umatilla  County,  California.  —  People    v.   Boling,    83 

15  Oregon  313.  Cal.    380;    People   v.   Brown,   72  Cal. 

Tennessee. — Conatser    v.    State,    12  390;    People  v.  Murphy,  45  Cal.  143; 

Lea  (Tenn.)  436.  People,  v.    Henderson,    28    Cal.   466; 

Mistake  of  Law.  —  The  decision  of  a  Trenor  v.  Central  Pac.  R.  Co.,  50  Cal. 

judge  who  acts  as  trier  of  challenges  222;  People  v.  Fong  Ah  Sing,  70  Cal. 

is  reviewable  only  when  he  makes  a  11;  People  v.  Ward,  77  Cal.  113;  Peo- 

mistake   in    principle  ip   determining  pie   v.  Cotta,  49  Cal.   166;    People  v. 

whether    the  challenge  shall   prevail.  Vasquez,  49  Cal.  560;  People  v.  Riley, 

Patterson   v.    State,   48   N.   J.  L.  381.  65  Cal.   107;    People  v.  Goldenson,  76 

See  People  v.  Bodine,  i  Den.  (N.  Y.)  Cal.  328;  People  v.  Bemmerly,  87  Cal. 

281.  117;    People  V.  Atherton,  51  Cal.  495; 

A  ChaUange  Propter  Befectnm  involves  People  v.  Taing,  53  Cal.  602. 

a  question  of  law,  and  though  by  con-  Colorado.  —  Union  Gold  Min.  Co.  v, 

sent  the  judge  takes  the  place  of  the  Rocky  Mountain  Nat.   Bank,  2  Colo, 

triers,  his  decision  on  the  question  of  565;  Babcock  v.  People,  13  Colo.  515. 

law  is  revisable.     Sehorn  v.  Williams,  District    of     Columbia.  — U.     S.     «• 

6  Jones  L.  (N.  Car.)  575.  Schneider,  21  D.  C.  381. 

In  Illinois  the  competency  of  a  juror  Georgia.  —  Williams  v.  State,  69  Ga. 

is  a  judicial  question  to  be  determined  11 ;  Cato  v.  State,  72  Ga.  747;  Eberhart 

by  the  court  from  the  evidence,  and  v.  State,  47  Ga.  598;  Westmoreland  v. 

may  be  reviewed.     Coughlin  v.  People,  State,  45  Ga.  279;    Galloway  v.  State, 

144  III.  140.  25  Ga.  596;  Moon  v.  State,  68  Ga.  6S7; 

In  MasBaohnsetts  a  motion  for  a  new  Simmons  v.  State,  73  Ga.  609;  Vann  v, 

trial   founded   on   the  partiality  of   a  State,  83  Ga.  44;    Fogarty  7/.  State,  80 

juror,  who  had  before  the  trial  been  Ga.  450. 

interrogated    by    the    court    and    ad-  Indiana.  —  Hart    v.  State,    57    Ind. 

judged   to  stand   indifferent,    was   re-  103;  Guetig  tr.  State,  66  Ind.  94;  Elliott 

fused,   the  principal  questions  in  the  v.  State,  73  Ind.  10;  Stout  v.  State,  90 

trial    being    mere    questions   of    law.  Ind.   i;    Butler  v.  State,  97  Ind.  378; 

Borden  v.  Borden.  5  Mass.  67.  Dugle  v.  State,  100  Ind.  259;  Stephen- 

Where  There  Is  No  Confliot  of  Evidence  son  v.  State,  no  Ind.  358:    Walker  r. 

upon  the  trial  of  a  challenge  the  ques-  State,  102  Ind.  502;  Epps  v.  State,  102 

tion  is  one  of  law  and  may  be  reviewed.  Ind.  539. 

People  V.  Mallon,  3  Lans.  (N.  Y.)  224;  Iowa.  —  Sprague  v.  Atlee,  81  Iowa  I. 

Stout  V.  People,  4  Park.  Cr.   Rep.  (N.  Kansas,  —  State  v.  Bancroft,  22  Kan, 

Y.  Supreme  Ct.)  71.  170. 

Objeotion   Xnst   Be  Speciile.  —  Objec-  Kentucky.  —  Rutherford  v.  Com.,  13 

tion  to  a  ruling  as  to  the  competency  Bush  (Ky.)  608. 
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or  at  least  it  will  not  be  revised  unless  there  has  been  an  abuse  of 
the  discretion  to  the  injury  of  the  party  complaining,  or  there  has 

Latdsiana.  —  State   v.   Ford,   42    La.  South  Dakota,  —  Haugen  v,  Chicago, 

Ann.  255;    State  v,  Waggoner,  39  La.  etc.,  R.  Co.,  3  S.  Dak.  394.. 

Ann.  919;    State  v.  Shay,  30  La.  Ann.  Tennessee,  —  State  v,  Collins,  15  Lea 

114;  State  r.  Tazwell,  30  La.  Ann.  884;  (Tenn.)  434. 

State   V,   Shields,   33    La.    Ann.    1410;  Texas,  —  Pierson   v.  State,   18  Tex. 

State  V.  Ford,  37  La.  Ann.  443;    State  App.    524;    Mason    v.   State,    15   Tex. 

V,  Lewis,  41   La.  Ann.   591;    State  v,  App.  534. 

Thomas,  41   La.  Ann.   1088;   State  ».  Utah,  —  People    v,    O'Loughlin,     3 

Farrar,  35  La.  Ann.  317;  State  v,  Sim-  Utah  133. 

mons,  38  La.  Ann.  41;  State  v,  Creech,  Vermont,  —  State  v.  Meaker,  54  Vt. 

38  La.  Ann.  480;  State  v,  Redmond,  37  112;  State  v.  Ward,  39  Vt.  225. 

La.  Ann.  774.  Washington,  —  White  v.  Territory,  3 

Afassachusetts.  —  Kinnicutt  v.  Stock-  Wash.  Ter.  397. 


well,  8  Cush.  (Mass.)  73;    Borden  v. 
Borden,  5  Mass.  79. 

Minnesota,  —  State  v,  Mims,  26  Minn. 
183;  Perry  v.  Miller,  61  Minn.  412. 


United  States,  —  Hopt  v,  Utah,  120 
U.  S.  430  [affirming  People  v.  Hopt,  4 
Utah  247J;  U.  S.  V.  McHenry,'  6 
Blatchf.  (U.  S.)  503;  Southern  Pac.  Co. 


Missouri,  —  Baldwin  v.  State,  12  Mo.     9«  Rauh,  49  Fed.  Rep.  696. 


223;  Eckert  v.  St.  Louis  Transfer  Co., 
2  Mo.  App.  36. 


Where   the   Degree   of  Consangniiiity 

which  disqualifies  is  not  prescribed  by 


Nebraska,  —  Hill   v.  State,  42    Neb.     statute,  it  is  for  the  court  to  determine 


503 ;  Basye  v.  State,  45  Neb.  261. 


whether  such    relationship    exists    as 


Nevada.  — State  v.  Vaughan,  22  Nev.  would  be  likely  to  render  the  juror  in- 
285;  State  V,  Crutchley,  19  Nev.  368;  different.  State  v.  Merriman,  34  S. 
State  V,  Hing,   i5  Nev.  307;   State  v.     Car.  16. 


Larkin,  11  Nev.  325. 


Province  of  Court  as  to  Appearance,  etc., 


New  Hampshire,  —  Ro well  z'.  Boston,  of  Jnror.  —  It  is  for  the  trial  court  to 
etc.,  R.  Co.,  58  N.  H.  514;  March  v,  determine  from  the  whole  examination 
Portsmouth,  etc.,  R.  Co.,  19  N.  H.  372;     of  the  juror,  including  his  appearance 


State  V.  Pike,  49  N.  H.  399. 


and    demeanor,    his    competency     to 


New  Jersey.  — Johnson  v.  State,  59     serve.     People   v.  Carolin,   115   N.  Y. 
N.  J.  L.  271;    Clawson  v.  State,  59  N.     658,  24  N.  Y.  St.  Rep.  595. 


J.  L.  434;    Patterson  v.  State,  48  N.  J. 
L.  381. 


Where  Ho  Exception  Is  Allowed  hy  Stat- 
ute to  an  order  overruling  a  challenge 


New  York. — Sanchez  v.  People,  22  to  a  jury  for  general  cause,  the  order 
N.  Y.  147;  People  v,  Mallon,  3  Lans.  is  not  erroneous.  Territory  v.  Evans, 
(N.  Y.)  224;    Stout  V,  People,  4  Park.     2  Idaho  627. 


Cr.    Rep.   (N.    Y.   Supreme    Ct.)    132; 
People  V.  McGonegal,  136  N.  Y.  62. 


The  California    Penal    Code,    g    11 70, 
subd.  2,  allowing  exceptions  to  the  ad- 


North  Carolina.  —  State  v,  Ellington,  mission   or  rejection  of  testimony  on 

7  Ired.   L.  (N.  Car.)  61;    State  v.  Col-  trials  of  challenges  for  actual  bias,  will 

lins,  70  N.  Car.  241 ;  State  v.  Wincroft,  not  authorize  an  exception  to  a  ruling 

76  N.  Car.  38;  State  v,  Carland,  90  N.  denying  the  challenge,  nor  a  review  of 

Car.  669;    Branton  v.  O'Briant,  93  N.  the  ruling  thereon.     People  v,  Wong 

Car.  99;    State  v.  Kilgore,  93  N.  Car.  Ark,  96  Cal.  125. 

533;    State  V.  Cole,   94  N.   Car.  958;  Where  by  Consent  a  Challenge  for  Actual 

State  V.  Green,  95  N.  Car.  6ti;  Daven-  Bias  is  tried  by  the  court,  its  finding  is 

port  V.  McKee,  98  N.  Car.  500;  State  v,  conclusive.     Morrison    v.    Lovejoy,    6 

Potts,  100  N.  Car.  457.  Minn.  319;    State  v,  Mims,  26  Minn. 

Ohio.  —  Dew  V.  McDivitt,  31  Ohio  St.  183;    Hawkins  v^   Manston,   57  Minn. 

139;  Serviss  v.  Stockstill,  30  Ohio  St.  323;    Wirebach   v,    Easton   First   Nat. 

418.  Bank,   97   Pa.    St     543,    distinguishing 

Pennsylvania,  —  Wirebach  v,  Easton  Cummings  v,   Gann,   52   Pa.    St.  484, 

First  Nat.  Bank,  97  Pa.  St.  543.  wherein  the  challenge  ^^lS  propter  affec* 

South  Carolina.  —  State  v.  Coleman,  turn. 

20  S.  Car.  444;    State  v,  Nance,  25  S.  Whether  a  Jnror  Is  Sufficiently  Intelli- 

Car.   171;    State  v.  Prater,  26  S.  Car.  gent  is  a  matter  resting  in  the  discre- 

198;  Sute  V,  Wyse,  32  S.  Car.  45;  State  tion  of  the  court.    Jefferson  County  v. 

V,  Haines,  36  S.  Car.  504.  Lewis,  2C  Fla.  980. 
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fee^ij  JWtaiw/est  errx^r  or  w.h>^  infrimgem^&nt  <Qf  the  Um^. 
bk.  jjv  Triers.  —  TA^t^  l>eiag  flj^rely  jiji4ges  of  fact,  at  comoa^n 

law  their    findings,  like  those  of  trial  jurors,   were  conclusive. 


79^  Poetziiv^.  —  In  Pj^ss  Pub.  Oregon,  —  Kiunii    v,  Soutfiern    P«c. 

Co.  V.  McDonald,  38  U.  §.  App.  557,  po.,  91  Oregon  505. 

73  Fed.  Re^.  440,  it  ^  said  that  ^tie  ten-  Texas,  —  Ray  p.  State,  4  Tex.  App. 

deacy  of  i^pdern  deci^o^s  by  the  ]:ilew  450;  QafdenhUe  v.  State,  .6  Tex.  App. 

York  Court  of  Appends  is  to  regard  ihe  147;  Hea,cock  v.  State,  13  T^x.  App. 

queS(t;Loa  axiising  fin<^^  ^  challenge  to  97. 

the  favor  as  one  of  fact  in  the  majority  Washington,  —  While  v.  Territory,  3 

0/  casef,  aind  depencMAg  upoa  the  cir-  Wash.  Ter.  397. 

cumstao^s  p^  tl^e  p^ti^ulaf  ca^^e,  ^nid  West  Virginia.  —  Thoo^pson  v.  Doug- 

th^fe^re  to  give  proper  weight  to  the  lass,  35  W.  Va.  337. 

opinion  of  the  trial  judge,  who  had  i»n  Wyoming*  —  Carter   v.  Territory,   3 

A?pporjtiiix?ity  to  see  the  juy-or.     Citing  Wyomiog  193. 

Thomas  «/.  People,  .1^7  N.y.  21$;  Young  United  States, — Press   Pub.  Co.   v, 

V.  jphqson,  123  M.  Y.  926.  M.cDoAald,  73  Fed.  Rep.  440,  ^   U.  S. 

fn,  Bopth  CSaij^liaa  a  statute  providing  App.  557. 
that "  if  it  appears  to  the  court  thajt  t.h.e  MidiBg  M  (Soatradifltery  Twtiaftny.  — 
jur<V  is  a.Q^  indiffereA^  jn  fjj^  guise,  he  J^oiwidistooding  inaccuracies  and  coa- 
$hail  be  placed  aside  as  to  th.e  tri^gii  iof  tradictions  in  the  testimooy  of  a 
that  cause,  an^aqother  shall  be  caU.ed,"  9i?Une$9  on  his  voir  dire^  the  action  of 
yests  in  the  trial  court,  whi,ch  has  ^he  the  presiding  judge  will  not  be  4is- 
power  of  determining  it,  the  .qvi^stion  turbed  where  there  is  no  apparent 
pf^act^s  to  whether  the  proposed  juror  abjiise  of  discretion.  People  r.  Broth- 
is  indifferent  or  not.  State  v,  DpdsiOO,  erton,  47  Cal.  3S8. 
z6  ^.  Car.  453;  3tate  v,  Williian^s.  3f  S.  Findixig  at  BeqxMtt  tA  CVimylaiwiBg 
C^X.  238 ;  State  v,  Merriman,  34  S.  ^ar.  Tftrty.  —  A  defendant  cannot  complain 
16;  State  V.  Summers,  36  S.  Car.  479;  of  a  finding  by  the  court  that  a  juror 
State  V,  Mcintosh,  39  S.  Car.  97;  Sims  w^  disqualified,  when  the  finding  was 
V.  Jpnes.  43  S.  Car.  91.  made  at  his  request.     State  v.  Allen, 

ia  Ut^,  if  a  juror  is  challenged  for  46  Conn.  531. 

actual  bias,  an  issuje  of  fact  is  raised,  "V^e^)  by  Btatate,  the  question  as  to 

^n4  ^here  no  e:^cep.ti.on  is  taken  to  the  whether  a  proposed  juror  can  and  will 

admission  or  rejection  of  evidence  pppn  act  impartially  and  fairly  is  committed 

the  voir  dire^  the  action  of    t^e   trial  to  the  determination  of  the  trial  court 

qo^rt  is  conclusive.     People  v,  Thiede,  as  ^  question  of  fact,  its  decision  on 

II  Utah  241,  159  U.  S.  510.  the  qu|estion  will  be  treated  with  great 

jL,  Florida, . —  Jeferson      Connty     v.  respect  by  the  court  of  last  resort,  and 

Lew^«  ^  Fla.  980.  will  not  be  reversed  unless  that  dis- 

Indi^na-  —  Howell  v.  State,  4  Ind.  cretion    has    been    abused.     State    v, 

App.  148;    Elliott  V.  State,  73  Ind.  Zq;  Church,    6   S.    Dak.    89,   overruled  on 

Shields  V'  State>  95  Ind.  299;  Stephen-  other  grounds,  7  S.  Dak.  289. 

son  V.  State,  no  Ind.  358;    Dplan  v,  B^ajStiasto  the  Compe^oy  of  a  Jamr 

State,  i?2  (nd.  |[4i.  should   be   resolved   favorably   to  the 

Iowa,  —  Davenport  Qas  Light,  etc.,  finding  below  in  that   respect.     State 

(Cq.  v.  Payenport,  12  Ipw*  ^9;  Anson  v,  Cunninghaqi,  ipo  Mo.  382. 

V.  Dwight,  18  Iowa  241 ;  May  v.  t^^.m^  Probable  iGoiiqietaiiey  of  B¥fi1ndod  Jurmr. 

27  Iowa  365.  —  Great     latitude    of     discretion     is 

Missouri,  —  State   v.  Chatham    Nat.  allowed  to  the  court  in  the  trial  of  chal- 

Baok,    80    Mo.   626;    Montgomery    v.  lenges  for  cause,  and  where,  on  exarai- 

Wab^h,  etc.t  R'  Co.,  9P  Mo.  446;  Mc-  nation    for   pause,   a  juror  stated  in 

Carthy  V,  Cass  Ave.,  etc.,  R.   Cp.,  92  substance  that  he  had  an  opinion  in 

Mp-  SS^'  favor  of  the  'defendant,  but  in  spite  of 

Nebraska,  —  Basye  p.  State,  45  Neb.  that  opinion  he  coujd  act  upon  the  evi- 

261.  dence  and  law  of  the  case,  and  he  was 

^f^  ffi^mpthire, . —  March  v.  Ports-  rejected,  the  appellate  court  refused  to 

mouth,  etc.,  R.  Co.,  19  N.  H.  373.  interfere  with  the  discretion  of  the  trial 

^fiw   Vori,  —  People  V,  Willptt,  36  pourt,  pyen  though  the  members  of  the 

Hun  (N.  Y.)  500.  court  should  believe  from  thfi  record 
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unless  they  were  improperly  instruct^,  and  9udi  is  gjenerally  the 
law  at  present.^ 

fic.  As  TO  All  Challbngcs.  —  These  principles  as  to  the  conclu- 
siveness of  determination  and  findings  are  applicable  as  well  to 
t}^e  trial  of  cha^fenges  to  the  array  as  to  the  trial  of  challenges  for 
cause.  ^ 

9.  Perentytory  Challenges  —  ^1.  Definition  and  Nature  —  (i) 
Generally,  -7-  Peremptory  challenges  are  challenges  which  may  be 
made  or  omitted  .^cording  to  the  judgment,  will,  or  caprice  of 
the  party  entitled  thereto,  without  assigning  a  reason,  or  being 
re<|uired  to  assign  a  reason,  therefor.'  In  criminal  cases,  peremp- 
tory challenges  are  allowed  to  the  accused  upon  his  own  dislike 
to  the  individual  juror  challenged,  that  is,  to  protect  him  from 
bias  or  prejudice  in  the  mind  of  the  juror  from  personal  dislike 
or  hatred  of  the  party  being  tried.*  In -civil  cases,  peremptory 
challenges  are  allowed,  to  protect  parties,  not  so  much  from  the 

that  the  juror  excluded  was  competent,  len^e  peremptorily  and  without  cause 

U.  S.  V.  Alexander,  2  Idaho  354.  any  jurors  under  the  number  of  three 

1.  Milan  V.  Slate,  24  Ark.  348;  Cough-  whole  juries,  namely,  thirty-five  of  the 

lin  V.  People,  144  III.  164;  Cancemi  v.  jurors   returned,  and   they  are   to   be 

People,  16  N.  V.  501;  U.  S.  v.  Miles,  2  withdrawn  out  of  t)ie  panel;  and  this 

Utah  19;  Carter  v.  Territory,  3  Wyom-  was  in  fayorem  vita,**     See  also  Com. 

ing  193;  Miles  v.  U.  S.,  103  U.  S.  304.  v.  Hand,  3  Phila.  (Pa.)  403, 

%.  Jackson  t/.  State,  76  Ala.  26.  H^ht  to  Be^uire  Pis^lofure  of  Eeason. 

ImXaatncky,  by  statute  (code,  §  281),  — **A  peremptory  challenge  is  a  privi- 

the  decision  of  the  court  on  a  challenge  leg^,  the   cause   of   which  the  parties 

to  the  panel  is  not  subject  to  excep-  may  wish  should  not   be  known,  and 

tioa.     Roberts    v.   Com.,   o    Ky.   499;  the  court  cannot  compel  them  to  make 

Forman  v.  Com.,  (Ky.   1808)  6  S.  W.  it  known  at  any  stage  of  the  proceeds 

R**?-  579-  ing9  01  for  any  purpose."     Gulf,  etc., 

9.  4  Black.  Com.  353;  Co.  Litt.  156^/  R.Xo.  v.  Keith,  74  Tex.  287. 

I  Chitty's  Crim.  Law  534;  Donovan  v,  J^t  Failure  to  Show  »  State  of  ?aete 

People,  139  111.  412;  Christie  v.  State,  which  will  be   sufl^cient   to  sustain  a 

44  Ind.  408;    State  v.  Knight,  43  Me.  challenge    for    cause    will    not    affect 

II;  O'Neil  v.  Lake  Superior  iron  Co.,  the   right  to   challenge   peremptorily. 

67   Mich.  560;    Thurnian   v.  State,  27  Coip.  v.  Knapp,  9  Pick.  (Sfass.)  496. 

Neb.  628;    Dupree  v.  Virginia  Home  A  Jurer  Who  Hm  Been  UnsucceMfalhr 

Ins.   Co.,   92  N.   Car.   417;    Capehart  Challenge4  for  any  cause   may  be  chaf- 

V,  Stewart,  80  N.    Car,    loi;   Com.  v.  lenged    peremptorily;    therefore   it    is 

Hand,  3    Phila.  (Pa.)  403;    Cooley  v.  obvious  that  all  challenges  for  cause 

State,  38  Tex.  636;    Lamb  v.  State,  36  should  be  exhausted  before  any   per- 

Wis.  424:    Lewis  v,   U.  S.,  146  U.  S.  emptory  challenge   is    piade.     Cooley 

376;    Pointer  v,   U.  S.,  151   U.  S.  396;  v.  State,  38  Tex.  636. 

Hayes  v.  Missouri,  120  U.  S.  71.  Snffiol^noy  of  Ch^ll^nge.  —  The  action 

Peremptery  Ghallengee  Were  60  Oal^ed  of  counsel  in  ordering  a  juror  to  stand 

because    the    party    might    challenge  aside  without  judicial  action  as  to  the 

without  showing  any  cause,  but  only  ground  of  objection  is  in  .effect  a  per^ 

in  treason  or  felony,  in  favor  of  life,  emptory  challenge.     Crider  t/.  Lifsey, 

Thomas  Coke,  §  673.     Lord  Hale,  in  10  Heisk.  (Tenn.)  456. 

his  Pleas  of  the  Crown,  yol.  2,  p.  967,  4.  State  v.  Skinner,  34  Kan.  256. 

states:    '*  But  If  a  man  be  indicted  or  In  Lamb  v.  State,  36  Wis.  424,  it  was 

appealed  of  treason,   or    felony,    and  said  that  the  object,  among  others,  of 

plead   not  guilty,  or  plead  any  other  allowing  the  accused  to  challenge  per- 

matter  of  fact  triable  by  the  same  jury,  emptorily   was   that  he  might  not  be 

and  plead  over  to  the  felopy,  because  obliged  to  accept  a  jury  apparently  io" 

his  life  is  now  at  stake  he  might  chal-  different. 
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bias  or  prejudice  which  might  arise  in  the  mind  of  a  juror  from 
personal  dislike  or  hatred  of  those  who  might  happen  to  be  plain- 
tiffs or  defendants  in  the  action,  but  rather  from  that  which  might 
relate  to  or  grow  out  of  the  subject-matter  in  controversy.* 

(2)  Right  Is  to  Reject,  Not  to  Select,  —  The  right  to  challenge 
peremptorily  is  not  of  itself  the  right  to  select,  but  the  right  to 
reject,  jurors.  It  excludes  from  the  panel,  until  the  prisoner  has 
exhausted  his  challenges,  those  to  whom  he  objects,  and  leaves 
the  residue  to  be  drawn  for  his  trial,  according  to  the  established 
order  or  usage  of  the  court.* 

b.  Right  to  Challenge  Peremptorily  —  (i)  Formerly.  — 

The  right  to  challenge  peremptorily  was  originally  conferred  in 
favor  em  vitce  in  trials  for  crimes  punishable  capitally.'  At  com- 
mon law  such  challenges  were  allowed  in  no  case  except  on  the 
plea  of  not  guilty,  and -never  on  the  trial  of  a  collateral  issue.'* 

1.  State  V,  Skinner,  34  Kan.  256.  man,  8  S.  Car.  237;  State  v.  Prater,  26 
See  also  Stone  v.  Segur,  11  Allen  S.  Car.  198;  State  v,  Jackson  32  S. 
(Mass.)  568.  Car.  27;  State  v.  Jacob,  30  S.  Car.  131. 

2.  Alabama.  —  State  v.  Marshall,  8  Texas.  —  State  v.  Ezell,  41  Tex.  35; 
Ala.  302.  Heskew  v.  State,  17  Tex.  App.  161. 

Arkansas.  —  Hurley  v.  State,  29  Ark.  Vermont.  —  State  v.  Fournier,  68  Vt. 

22;  Mabry  v.  State,  50  Ark.  492;  Wil-  262;  State  v.  Meaker,  54  Vt.  112. 
liams  V.  Stale,  63  Ark.  527.  United  States.  —  U.  S.   v.   Marchant, 

Louisiana.  —  State  v.  Carries,  39  La.  12  Wheat.  (U.  S.)  480;  Hayes  v.  Mis- 
Ann.  931;  State  V.  Creech,  38  La.  Ann.  souri,  120  U.  S.  68;  Spies  v.  Illinois, 
481;  State  V.  Shields,  33  La.  Ann.  1410;  123  U.  S.  131;  Pointer  v.  U.  S.,  151  U. 
State  V.  McCarthy,  44  La.  Ann.  323.  S.  396. 

Afaryland. — Turpin  v.  State,  55  Md.        8.  Brown  v.   Rome,  etc.,  R.   Co.,  86 

468;  Biddle  v.  State,  67  Md.  304..  Ala.   206;    Wiley  v.   State,  4   Blackf. 

Michigan.  —  O'Neil  v.  Lake  Superior  (Ind.)  458;  State  v.  Knight,  43  Me.  11 ; 

Iron  Co.,  67  Mich.  560.  State  v.  Davis,  80  N.  Car.  384;    Com. 

Minnesota.  —  State  z/.  Smith,  56  Minn.  v.  Hand,  3  Phila.  (Pa.)  403;    Co.  Litt. 

78.  *  153^/  4  Black.  Com.  352. 

Missouri.  —  State   v.  Hays,   23   Mo.        Beason  for  ChaUengM.  —  In  Dowling 

287;  Eckert  v,  St.  Louis  Transfer  Co.,  v.  State,  5  Smed.  &  M.  (Miss.)  664,  it 

2  Mo.  App.  36;    Hegney   v.  Head,  126  was  said  {citing  Gilb.  Com.  PI.;  Bac. 

Mo.  619;    State  v.  Holme,  54  Mo.  153;  Abr.,  tit.  Juries):     **  The  origin  of  per 

O'Brien  v.  Vulcan  Iron-Works,  7  Mo.  emptory   challenges    shows    that    the 

App.  257.  reason   for  the  common-law  rule   has 

Montana.  —  Territory   v.   Roberts,  9  ceased  at  this  day.     The  trial  by  the 

Mont.  12.  petit  jury  was  introduced  to  do  away 

Xevada,  —  State  v.  Vaughan,  22  Nev.  with  the  trial  by  ordeal,  the  jury  of 

285.  twelve  being  after  the  manner  of  the 

New  Hampshire.  —  State  v.  Doolittle,  canonical     purgation     of    accusation. 

58  N.  H.  92.  Among  the  canonists  the  whole /tfr« 

•  New     York^  —  Malloy     v.     Pelham,  were  not  upon  the  jury,  but  only  a 

(Supreme  Ct.)  4  N.  Y.  St.  Rep.  828.  select    number  was    brought    in   and 

North   Carolina.  —  State  v.   Smith,  2  chosen  by  the  accused  himself.     A  mid- 

Ired.  L.  (N.  Car.)  402;  State  v.  Gooch,  die  way  was  therefore  adopted,  and  the 

94  N.  Car.  987;    Capehart  v.  Stewart,  accused  had  liberty  to  challenge  per- 

80  N.  Car.  loi;  State  z'.  Arthur,  2  De v.  emptorily    any   number    under    three 

L.  (N.  Car.)  217:    State  v.  Cockman,  2  juries,  four  juries  being  as  many  as 

Winst.  L.  (N.  Car.)  95;  State  v.  Hens-  generally  appeared  to  make  the  total 

ley,  94  N.  Car.  1021;    State  v.  Jacobs,  pares  oi  the  county." 
106  N.  Car.  695.  4.  Brooks  v.  Com.,  2  Rob.  (Va.)  845; 

South    Carolina.  —  State   v.    Wise,   7  i  Chitty's  Crim.  Law  535;  Bac.  Abr., 

Rich.   L.  (S.  Car.)  412;    State  v.  Cole-  tit.  Juries,  E,  9,  p.  762. 
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(2)  Modern  Practice.  —  From  what  has  been  said  it  follows  that 
in  modern  practice,  unless  the  case  is  one  in  which  the  right  to 
challenge  existed  at  common  law,  i,  e.y  the  trial  of  a  felony  pun- 
ishable with  death,*  the  right  to  challenge  peremptorily  does  not 
exist  *  unless  expressly  conferred  by  statute.*     In  civil  cases  or 

Uantity.  —  In  Rex  v.  Radcliffe,  i  W.  felonies   by  the  Virginia   laws,  U.  S. 

Bl.  6,  the  prisoner  had  been  convicted  v.  Browning,  i  Cranch  (C.  C.)  330. 

of  high  treason,  and  upon  a  collateral  2.  Kitdemeanon.  —  At    common    law 

issue  that  he  was  not  the  same  person  there  was  no   right  to  challenge  per- 

a  peremptory  challenge  was  refused.  eroptorily  in  a  trial  for  a  misdemeanor. 

Upon  an  inquiry  in  pursuance  of  the  U.  S.  v.  Devlin,  6  Blatchf.  (U.  S.)  71; 
Virginia  statutes  (i  Rev.  Code,  c.  171,  State  v.  Skinner,  34  Kan.  256;  Whart. 
§  16),  whether  a  convict  received  into  Crim.  PI.  (8th  ed.)  6x8. 
the  penitentiary  was  the  same  person  Forgery  was  not  a  felony  at  common 
mentioned  in  the  record  of  a  former  law,  and  though  an  Act  of  Congress  de- 
conviction,  the  prisoner  was  held  to  clares  an  offense  laid  in  an  indictment 
have  no  right  to  challenge  peremptorily  to  be  a  felony,  the  declaration  will  not 
persons  called  as  jurors.  Brooks  v.  carry  with  it  the  right  of  peremptory 
Com.,  2  Rob.  (Va.)  845.  challenge  as  an    incident.      U.   S.   v, 

Freient    Iiuanity.  —  On   the  prelimi-  Shive,  i  Baidw.  (U.  S.)  510. 

nary  trial  as  to  a  question  of  present  In  U.  S.  v.  Smitheis,    2  Cranch  (C. 

insanity,  the  defendant  is  not  entitled  C.)  38,  which   was  an    indictment   for 

to  peremptory  challenges,  though  chal-  forgery,  the  punishment  for  which  was 

lenges  for  cause  may  be  made.     Free-  not  death,  the  right  was  denied, 

man  v.  People,  4  Den.  (N.  Y.)  35.  Horse    Stealing    in    the     District    of 

1.  Feloniee  Hot  of  Death.  —  In  Com.  z^.  Columbia  was  punishable  as  ordinary 

Hand,  3  Phila.  (Pa.)  403,  the  court  said  larceny  under  the  Act  of  Congress,  and 

that  the  class  of  crimes  which  by  the  not  by  death,  and   on  a  trial  therefor 

law  of  England  carried  with  them  the  the  accused  was  not  entitled  to  chal- 

right  of  peremptory  challenge  were  not  lenge  peremptorily.     U.  S.   v.    Toms, 

felonies    merely,   but    felonies   which  i  Cranch  (C.  C.)  607;  U.  S.  v.  Black,  2 

worked  a  forfeiture  of  life,  **  and  we  Cranch  (C.  C.)  195;  U.  S.  v.  Krouse,  2 

have   searched  in-  vain   for  any  law,  Cranch  (C.  C.)  252. 

common  or  statute,   as  it  existed  in  Laroeny.  —  No  peremptory  challenge 

England,  which  gave  any  right  of  chal-  is  allowed   in    larceny.     U.  S.  v.  Mc- 

lenge,  without  cause  assigned,  to  felo-  Pherson,  i   Cranch  (C.    C.)   517.     But 

nies  not  of  death,  or  to  misdemeanors."  in   U.  S.  v.  Negro   Peter,  2  Cranch  (C. 

CMting  Away  Yaeiel. —  In   U.   S.  v.  C.)  98,  a  person   indicted  for  larceny 

Johns,  4  Dall.  (U.  S.)  412,  I  Wash.  (U.  under  the  Act  of  Congress,  April  30, 

S.)  363,  it  was  held  that  on  an  indict-  1790,   was  held    entitled  to  challerge 

ment   under  the  Act  of  Congress  of  peremptorily  twenty  jurors  under  the 

March  26,  1824,  for  casting  away  and  Virginia  law  of  November  13,  1792. 

destroying  a  vessel,  the  accused  had  8.  Poisible    Convictioii  for  Offense    on 

the  right  of  peremptory  challenge  as  at  Trial  for  Which   Challenges  Are  Allows, 

common  law  on  a  capital  charge.     But  —  Under  a  statute  conferring  the  right 

see  U.  S.  V,  Magill,   i  Wash.  (U.  S.)  of  peremptory  challenge  on  a  prisoner 

463.  on  trial  for  an  offense  punishable  with 

In  the  Bietriet  of  Colunbia,  where  the  death  or  imprisonment  in  a  state  prison 

offense  was  punishable  by  death  or  was  for  ten  years  or  longer,  the  right  exists 

a  felony  in  which  the  right  to  challenge  where  the  accused   may  be  punished 

was  allowed,  the  accused  was  allowed  by  imprisonment  to  ten  years,  though 

to  exercise  the  right,  U.  S.  v.  Wood,  the  case   is  one    in    which  a    shorter 

2  Cranch    (C.  C.)  164,  an  indictment  period  of  imprisonment   may   be   im- 

for  counterfeiting  a  bank  note,  which  posed.     Dull  v.  People,  4  Den.  (N.  Y.) 

was  a  felony,  without  benefit  of  clergy,  91. 

by  the  Virginia   Act;    U.   S.   v,    Mc-  Condemnation  of  Liqnon.  —  A  proceed- 

Laughlin,  i  Cranch   (C.  C.)  444;  U.  S.  ing  in  rem  to  procure  the  condemnation 

V,  Craig.  2  Cranch  (C.   C.)  36,  indict-  and  forfeiture  of  liquors  illegally  kept 

ments  for  manslaughter  under  the  Vir-  for  sale  is  a  criminal   cause  within  a 

ginia  law;  and  in  all  cases  which  were  statute  allowing  challenges  by  the  state 
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proceedings  thje  right  necessarily  must  be  conferred  by  statute,^ 
as  it  also  must  be  when  the  right  exists  to  exercise  it  in  trials  by 
juries  other  than  the  common-law  trial  jury.'     Unless  conferred 

by  statute  the  state  has  no  right  to  challenge  peremptorily.' 

in  such  cases.     Com.  v.  Certain  Intoxi-  Burclchalter  v.  Coward,  i6  S.  Car.  444 

eating  Liquors,  107  Mass.  2d6.  \fiHng  to  tlie  same  principle,  Cbarles- 

GfisrgiA  Conntj  Oonrto.  —  The  rigbt  to  too  v.  Kleinbacic,  2  Spears  L.  (S.  Car.) 

lUiallenge  peremptoril|r  ia  the  county  418;  Durant  v.  Aslimore,  2  Rich.  L.  (S. 

courts  did  not  exist  under  the  statutes  Car.)  184;    Huff  v,  Watkins,  15  S.  Car. 

In  force  in  1884,  but  an  objecUooahle  82;  Gunier  v.  Graniteville  Mfg.  Co.,  15 

juror  could  only  be  got  rid  of  by  show-  S.  Car.  443]. 

ing  him  Co  be  subject  to  legal  exceptioas        Appeal  from  JistiiM.  —  In  Kerschner 

on  his  voir  dire,     Memmler  v.  State,  v,  CuUen,  27  Ind.  184,  it  was  held  that 

75  Ga.  576.  a  proTisioa  respecting  justices'  courts 

1.  Cifil    CasM.  —  Peremptory     cfaal-  which   conferred    on    each   party  the 

lenges  are  given  in  civil  cases  by  stat-  right  to  challenge  peremptorily  one  of 

ute  ex  gratia^  and  a  party  is  not  entitled  the  jury  had  no  application  on  the  trial 

to  them  independently  by  the  statute  as  of  aa  appeal  from  the  justice, 
a  matter  of  right.     O'Neil  v,  Lake  Su-        8.  Sight  to  Ghallengo  Spedal  ▼eaire.  — 

perior   Iron   Co.,   67  Mich.  560;   Con-  The    right  to  challenge   peremptorily 

vers's  Appeal,  16  Mich.  4S9.  conferred  by  the  Wisconsin  Rev.  Stat., 

An  Astion  of  Foreiblo  BaCry  aad  Do-  ^  2851,  may  be  exercised  as  well  to  a 

tainor  is  a  civil  action  within  the  statute  special  venire  as  to  a  regular  paneL 

giving  a  right  to  a  prescribed  number  Olson  v.  Solveson,  71  Wis.  663. 
of  peremptory  challenges  in  civil  ac-        Strnok  Juries.  —  Strictly  speaking,  the 

tions.     Quinebaug  Bank  v.  Tarbox,  ao  right  to  challenge  peremptorily   does 

Conn.  510.  not  exist  in  the  case  of  struck  juries. 

In  Bvnaary  Pncoedlagi  for  the  Kooot-  May  v.  Hoover,  112  Ind.  455:  Branch 

ery  of  Ltad  tiie    right   to  peremptory  v,  Dawson,  36  Minn.   i<)3;    Cleveland, 

challenge  does  not  exist.     Roberts  v.  etc.,  R.  Co.  v.  Stanley,  7  Ohio  St.  155; 

Cone,  3  Alb.  L.  J.  151.     Contra^  Miner  State    v.    Moore,    28    Ohio    St.    595; 

V.  Brourn,  20  Conn.  519.  Blanchard  v.  Brown,  i  Wall.  Jr.  (C..C.) 

Special  Proooedings  not  in  the  ordinary  309.     But  see  contra^  Schwenk  x\  Um- 

courseof  law  are  not  within  a  statute  sted,  6  S.  &  R.  (Pa.)  351:    McDermott 

allowing  two  peremptory  challenges  in  v,   Hoffman,  70   Pa.  St.  31.     See  the 

**  civil  cases."    Convers's  Appeal,   18  article  Special  and  Struck  Juries. 
Mich.  450.  In  Cook  v.  State,  24  N.  J.  L.  843.  a 

EaiineiU  Domain.  —  The  Pennsylvania  contention  that  a  statute  giving  to  the 

Act  of  April  4,  1809,  authorizing  per-  state  a  prescribed  number  of  peremp- 

emptoiy  challenges  in  civil  cases,  did  tory   challenges,   except    in    cases    of 

not  extend  to  viewers  provided  for  by  struck  juries,  applied  not  only  to  such 

the  Act  of  March  29,  1805.     Schwenk  juries  but  also  to  all  special  panels  not 

V.  Umsted,  6  S.  A  R.  (Pa.)  351.  summoned  and  arrayed  in  the  ordinary 

laquieition  of  Bamagos.  —  A  statute  mode,  was  held  untenable  as  to  the 
according  the  right  to  challenge  per-  latter  proposition, 
emptorily  in  **  proceedings  in  court"  8.  State  v.  Drake,  59  N.  H.  21;  Wat- 
will  not  authorize  such  a  challenge  on  son  v.  Walker,  33  N.  H.  131;  Walker 
an  inquisition  of  damages  by  a  sheriff 's  v.  Kennison,  34  N.  H.  259;  Corey  9. 
jury.     Barrett  v.  Bangor,  70  Me.  335.  Bath,  35  N.  H.  540;  People  v.  Aichin- 

Taleomoa.  —  Under  a  statute  provid-  son,  7  How.  Pr.  (N.  Y.  Oyer  &  T.  Ct.) 

ing  that '*  in  all  civil  cases  in  which  a  241;    People  v.   Henries,   i   Park.  Cr. 

jury  shall  be  charged   with   the    trial  Rep.  (N.  Y.  Supreme  Ct.)  579;  State  v, 

of  any  issue,   each    party  shall   have  Carver,  2  West.  L.  J.  (Ohio)  426. 
the  right  to  challenge  without  cause        Anciently,  by  the  common  law,  any 

therein  two  of  the  jury  so  impaneled,  number  of  jurors  might  be  perempto- 

and  the  place  of  jurors  so  challenged  rily  challenged  by  the  crown,  without 

shall  be  supplied,"  etc.,   it  was  held  alleging  any    other  reason  than   that 

that  there  was  no  right  to  challenge  they  were  not  good  men  for  the  king; 

peremptorily  talesmen  called  to  fill  a  but  this  power,  being  found  liable  to 

deficiency     in     the     original     panel,  abuse  and  mischievous  to  the  subject, 
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(3)  lyhpqirntent  of  Right.  —  The  right  of  pef  eitlpto#y  challenge! 
\%  otit  of  the  safeguards  against  possible  irijustice.  Courts  sttooild 
permit  the  freest  e^cef-clse  of  the  right  within  the  limits  fJxdd  by 
the  legislature,^  and  where  it  is  abridged  or  denied  and  the  party 
thereby  deprived  of  the  full  riiimber  of  challenged  to  ^hich  he 

thay  be  entitled,*  or  modes(  of  imparteling  are  adopted  Ivhich 
dperate  ^  an  abrldgmertt  at  deftial  of  the  right,*  or  its  complete 

was  t&kefi  a^ay  by  the  statute  of  33  6f  peremptory  chal!eng«s  by  any  mode 

Edw.  I.,  which  in  effect  provided  that  of  impaneling  tfoe  jury.     Schumaker 

when  a  juror  was  challenged  for  the  v.  State^  5  Wis.  324. 

king,  those   who  sued  on   his   behalf  for  a  ftef^sal  to  Allow  the  accused  the 

miidt  snow  some  cadse  of  challenge,  riumbef  of  peremptory  challenges  to 

and  tha(  the  truth  of  such  cause  should  which  he  is  entitled,  there  should  be  a 

be  iii<|ttired  into  sttcording  to  (he*  tus-  nevi^  frfal.     State  v.  Peails,  35  W.  Va. 

torn   of  the  court.     This  stattite  #a^  320. 

etslded,  hoirever,  to  Some  extent,  by  Compelling  A  party  to  challettge  a 

the  construction  of  the  courts,  which  ni^mbe^  other  thitn  that  to  which  he 

permitted  the  pi'odecution  to  set  aside  claims  to  be  entitled   Is   not   material 

a  juror  for  the  time    being    withotit  error,  within  tt  statute  providing  that 

a^signihg  cause  until  the  whole  panel  a  jndgmeht  shall  not  be  revised  except 

was  gone  through  with  and  it  appeared  T^here  error  materially  affecting    the 

thkt  a  full  jury  could  not  be  obtained  merits  of  the  nctlon   has  been    com- 

without  the  jurof  challenged.    2HaWk.  mitted.     Hegtiey    v.    Head,    126    Mo. 

P.  C,  c.  43,  §  3;    I   Bish.  New  Crim.  619. 

Pro..  §  937  ffsif^,  Mlileadinif  Ihfnliiation  ai  to  Knmboi^ 

See  tn/ra,  IX.  10.  Standing  Aside,  —  OorrootlOA  Btfot^  BihaHftioii  Of  dhal- 

In  State  v.  Af  iller,  6  W.  Va.  600,  it  iMigeri.  —  A  defendant  cannot  complain 

was  Said  that  the  privilege  df  peremp-  that  he  ir&s  compelled  to  accept  an  ob- 

tory  challenge  in  any  form  by  the  state  jectlonable  juror   becatise   misled    hy 

in  a  case  of  felony  is  unknown  in  the  the  clerk  as  to  the  number  of  his  chal- 

law  of  England,  Virginia,  or  Wedt  Vir*  lenges,  #here  it  appears  that  the  mis- 

ginia.  take  of  the  clerk  i«ras  corrected  by  the 

'B^ly     Pomsjlvaida     PrMtioe.  —  In  judge  before  exhaustion  of  the  chal- 

Com.  V.  Addis,  i  Brotrne  (t'a.)  285,  de-  lenges.     Miller  v.  State,  36  Tex.  Crim. 

cided  in  181 1,  it  was  s^id  tO  have  been  Rep.  47. 

the  constant  practice  for  ttverity  years  8.  Mpttirmotlt  of  doiiitidii-lair  Itlght. — 

to  alloW  the  commotin^ealth   to  chal-  Where  there  is  no  statute  prescribing 

lenge  peremptorily  in  caseS  df  felonies  the  mode  of  exercising  the  right  of  per- 

and  misdemeailors.  emptory  challenge,  the  practice  should 

1.  People  V.  Edwards,  loi  Cal.  543;  not  conflict  with  or  abridge  the  right  as 

Lamb  tf.  State,  36  Wis.  4^44.  it  ejcisted  at  common  law.    Lamb  v. 

The  FailTire  of  tho  A66iiMd  to  CUitt  £t-  State,  36  Wis.  424;  Schumaker  v.  State, 

pMinly  fho  Hmnbet  of  peretiiptory  chal.  5  Wis.  324. 

lenges  allowed  bim  by  statute  Will  not  SequMng  Othe^  than  AittliorliM  Mode, 

be   deemed   a   waiver  of   any  part  df  — If  the  trial  judge  requires  the  ac- 

thehi.      Cruce    v.    State,    59    Ua.    83;  cttSed  lo  challenge  peremptorily  in  a 

Home  V,  State,  37  Ga.  8£.  mariner  other  than  that  lo  which  he 

By  8tkii4in|(MTtt6  the  defendant  is  not  is  entitled,  there  is  reversible  error, 

deprived  of  the  right  to  challenge  to  the  Thompson  v.  State,  5^  Miss.  62. 

extent  adthorized    b)r    laW.     Link    v,  ThO  CduTt  diutHOt  Addpt  Buled  tespect- 

State,  3  Heislt.  (Tenn.)  "i^z.  irig  peremptot7  challenges  Which  con- 

Ohallengo  of  a  Juror  for  Canse  will  not  fllct  with  the  statutes  on  the  subject, 

preclude  tne  exercise  thereafter  of  the  People  v,  Jenks,  24  Cal.  it. 

right  of  peremptory  challenge.     Bar-  OOmp^Uliig  f  otur  Ohalleng^M  &t  Once. — 

her  V.  State,  13  Fla.  675;  Waterman  v.  In  Schumaker  v.  State,  5  Wis.  324,  it 

State.  13  Fla.  G83.  was  held  that   in  the  absence  of  ahy 

8.  Ikqpirivation  of  %t»MMtf  iftUhber.  —  statutory  rec^uirements  to  that  efifect,  it 

The  trial  cdilrt  cannot  abridge  or  de-  was  error  to  compel    the    defendant 

stroy  the  right  to  the  statutory  number  either  to  exercise  the  right  of  four  per- 
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enjoyment  is  impaired  in  any  way,  there  is  such  prejudicial  error 
as  will  require  a  reversal.^  However,  there  is  no  error  in  refusing 
to  allow  peremptory  challenges  to  a  party  after  exhaustion  of  the 
right,  or  to  allow  him  challenges  to  which  he  is  not  entitled.* 

c.  Legislative  Power.  —  The  legislature  has  power  to  confer 
the  right  to  challenge  peremptorily  upon  the  parties  litigant  in 
civil  actions  and  proceedings,  and  the  state  and  the  accused  in 
criminal  causes,'  and  by  reason  of  the  power  so  vested,  and  so  long 
as  the  right  to  trial  by  jury  is  preserved  and  means  are  provided 
whereby  impartial  jurors  can  be  obtained,  it  may  make  changes 
in  existing  laws,  and  increase  or  decrease  the  number  of  challenges 
to  which   either  the  state  or  the  defendant  may  be    entitled.* 

emptory  challenges,  or  waive  them,  at  Indiana.  —  Beauchamp    v.   State,   6 

one  Lime.  Blackf.  (Ind.)  299. 

Charging  Challenges  Made  on  Previoni  Massachusetts,  —  Com.  v.  Dorsey,  103 

Attempt  to    Form    Jury.  —  Where,    be-  Mass.  412. 

cause  of  inability   to  procure  a  jury,  Missouri.  —  Mallison  v.  State,  6  Vio. 

the  trial  is  postponed  to  another  term,  399. 

before  the  jury  for  that  term  the  de-  Nevada. — State  f.  McClear,  11  Ne7. 

fendant  is  entitled  to  the  full  number  39. 

of  peremptory  challenges  allowed  by  New    Hampshire, — State    v,    Blais- 

law,  and  cannot  be  charged  with  chal-  dell,  49  N.  H.  81;    State  v.  Wilson,  48 

lenges   previously   made    to   the    first  N.  H.  398. 

jury.     State  v.  Briggs,  27  S.  Car.  81.  New    York.  —  Walter  v.  People,  32 

Beqniring  Exhanfftion  of  ChallengeB  by  N.  Y.  147:    Stokes  v.  People,  53  N.  Y. 

Prosecution.  —  There    is    no    error    of  164. 

which  the  defendant  can  complain  if  Ohio.  —  Fonts  v.   State,  8  Ohio  St. 

due  regard  is  had  to  the  statutory  pro-  98. 

visions,   and   he   is   not  compelled  to  IVest  Virginia.  —  State  v.  Shores,  31 

challenge   until  after   the   prosecution  W.  Va.  491. 

has  fully  exhausted  its  right.     People  Impairment  of  Bight  to  Trial  by  Jury. 

V.  Miles,  143  N.  Y.  384.  —  A  statute  allowing  peremptory  chal- 

1.  The  Denial  of  a  Statutory  Bight  10  lenges  to  the  commonwealth,  in  all 
challenge  peremptorily  requires  the  cases,  is  not  violative  of  the  constitu- 
award  of  a  new  trial.  State  v.  Pearis,  tional  provision  that  "  trial  by  jury 
35  W.  Va.  320.  shall  be  as  heretofore,  and  the  right 

Talesmen.  —  Where  a  statute  plainly  thereof  shall  remain  inviolate."  Hart- 
requires  the  same  procedure  in  impan-  zell  v.  Com.,  40  Pa.  St.  462;  Warren 
eling  talesmen  as  in  the  case  of  regular  v.  Com.,  37  Pa.  St.  45. 
jurors,  it  is  error  to  refuse  to  allow  a  A  Statute  Oiving  to  Each  Partyin  Any 
party  to  exercise  his  right  of  peremp-  Action  in  a  court  of  record  the  right  to 
tory  challenge  as  to  talesmen.  Mitchell  challenge  peremptorily  a  designated 
V.  Mitchell,  80  Tex.  loi.  number  of  jurors  will  confer  on  the 

2.  Slate  V.  Thompson,  28  La.  Ann.  state  the  right  to  challenges  to  the 
187;  Pierson  v.  Stale,  21  Tex.  App.  14;  prescribed  number.  Wiley  v.  State,  4 
Thompson  v.  State,  19  Tex.  App.  593.  Blackf.  (Ind.)  458. 

Misleading  Buling.  —  If  the  accused  4.  Alabama.  —  South     v.     State,    86 

is   allowed   the   full   number  of  chal-  Ala.  617;  Lore  t^.  State,  4  Ala.  173. 

lenges  to  which  he  is  entitled,  it  is  not  California.  —  People  v.  Mortimer,  46 

a  good  cause  of  complaint  that  he  was  Cal.  114;    People  v,  Campbell,  59  Cal. 

misled  by  an  erroneous  ruling  of  the  243. 

judge    declaring    him    entitled    to    a  Connecticut.  —  State     v.     Hoyt,     47 

greater  number,  such  ruling  not  hav-  Conn.  518. 

ing  been  corrected  until  he  had  exer-  Georgia.  —  Hudgins  v.  State,  2  Ga. 

cised    his    supposed     right    to    some  173;  Jones  z/.  Stale,  i  Ga.  610;  Rafe  v. 

extent.     State  t^.  Jacob,  30  S.  Car.  131.  State,  20  Ga.  60. 

8.  Georgia.  —  Hudgins  z/.  State,  2  Ga.  Florida,  —  Mathis   v.  State,  31   Fla. 

174;  Boon  V.  State,  i  Ga.  6t8.  291. 
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Acts  prescribing  a  different  number  of  challenges  within  particular 
political  divisions  of  the  state  are  not  objectionable  as  a  denial  of 
the  equal  protection  of  the  laws.*  Statutes  passed  after  the 
commission  of  alleged  offenses,  which  increase  the  number  of 
challenges  to  which  the  state  may  be  entitled,  or  which  reduce 
the  number  allowed  to  the  accused,  are  not  ex  post  facto,  but 
the  number  to  be  exercised  will  be  controlled  by  the  law  in  force 
at  the  time  of  the  trial.* 

d.  Number  Allowed  —  (i)  Generally,  —  At  common  law 
there  were  no  peremptory  challenges  except  for  felonies  of  death 
and  treason,  for  which  a"  prisoner  might  challenge  thirty-five,  or 
one  under  three  full  juries.  By  the  statute  of  22  Henry  VIII., 
c.  14,  §  7,  the  number  was  reduced  to  twenty  in  petit  treason, 
murder,  and  felony,  and  in  treason  the  right  of  peremptory  chal- 
lenge was  taken  away  altogether  by  the  statute  of  33  Henry 
VIII.;  but  by  the  statute  of  I  &  2  Philip  &  Mary,  c.  10,  the 
right  as  it  existed  at  common  law  was  restored.'     Unquestion- 

Kentucky.  —  Walston  v.  Com.,  16  B.  denial  of  the  equal  protection  of  the 

Mon.  (Ky.)  15.  laws  to  a  person  on  trial  in  such  a  city, 

Massachusetts.  —  Com.  v,  Dorsey,  103  nor  is  it  error  in  refusing  to  limit  the 

Mass.  412.  state  on  such  a  trial  to  a  smaller  num- 

Minnesota,  —  State  v,  Ryan,  13  Minn,  ber  of  challenges.     Hayes  v,  Missouri, 

370.  120  U.  S.  68. 

Mississippi.  —  Dowling    v.    State,    5  On  the  Bepeal  of  a  Special  Act  concern. 

Smed.  &  M.  (Miss.)  604.  ing  peremptory  challenges,  made  ap- 

New  Hampshire.  —  State  v.  Wilson,  plicable  to  a  designated  locality,   the 

48  N.  H.  398.  right  will  be  governed  by  the  general 

New    York.  —  Stokes   v.    People,    53  law.     Cable  v.  State,  8  Blackf.  (Ind.) 

N.  Y.  164.  531. 

South  Carolina.  —  State  v.  Wyse,  32  2.  South  v.  State,  86  Ala.  617. 

S.  Car.  45.  Offenses    Committed  Before  Change.  — 

Virginia,  —  Perry  z/.  Com.,  3  Gratt.  A  change  in  the  law  relative  to  per- 

(Va.)  602.  emptory  challenges  will  apply  as  well 

At  Common  Law  the  accused  was  en-  to  a  prosecution  for  offenses  committed 

titled   to  thirty-five   challenges,  after-  before    the    change   as    to    trials    for 

wards  reduced  to  twenty  (38  Hen.  VIII.,  offenses  committed  thereafter.     Mathis 

c.    3),   but    subsequently    restored    to  v.  State,  31  Fla.  291. 

thirty-five    (i   &   2   Philip  and    Mary,  In  State  v.  Shreves,  81   Iowa  615,  it 

c.  10).  was  held  that  a  defendant  was  entitled 

1.  Diseretion     of     Legislatnre.  —  The  to  the  number  of  challenges  prescribed 

matter  of    peremptory    challenges    is  by  an  amendment  passed  subsequently 

under  the  control,  and  must  necessarily  to    the    alleged     commission    of    the 

depend    upon    the  discretion,   of    the  offense  for  which  he  was  on  trial  and 

legislature,   and  may  vary   according  the  commencement  of  the  prosecution 

to  the  condition  of  different  com  muni-  therefor,  and  not  to  the  larger  number 

ties  and   the  difficulties    in    them    of  prescribed  by  the  original  act. 

securing    intelligent     and     impartial  Additional  Challenges  to  State.  —  Stat- 

jurors.     Hayes  v.  Missouri,  120  U.  S.  utes  giving  additional  challenges  to  the 

68.  state  are  valid,  though  passed  after  the 

Discrimination  as  to  Cities.  —  A  state  commission    of    the    crime.     State   v. 

statute  providing  that  in  capital  cases,  Hoyt,  47  Conn.  518. 

except  in  cities  having   a  population  8.  Comyns's  Dig.,  Challenge,  C,  i;  4 

over  a   prescribed   number,  the  state  Black.  Com.  353.     See  Com.  v.  Hand, 

shall  be  allowed  a  certain  number  of  3  Phila.  (Pa.)  403;  State  v.  Aaron,  4  N. 

peremptory  challenges,   and   in    such  J.    L.    268;    Cooley   v.  State,   38  Tex. 

cities  shall  be  allowed  fifteen,  is  not  a  636. 
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ably  there  is  no  right  td  a  greater  number  of  diallenges  thaa  tke 
number  prescribed  by  statute^  or  the  number  allowed  by  the 
common-la^  practice,  where  that  practice  still  prevail&^  As 
before  stated,  the  right  of  the  state  to  cballei^e  perempttorily 
exists  only  by  force  of  statutes,  and  necessarily  the  number  of 
challenges  which  may  be  interposed  by  it  are  prescribed  in  the 
same  manner.'     In  analogy  to  the  rule  of  the  common  law,  and 


Bffeot  tf  Ohalkoging  in  ETceiW  of  Vm»-  only  in  faTor  of  life,  and  tkat  therefore 

ber  Allowed —  Common  Law.  —  Prior  to  to  aU  the  felonies  not  of  death,  and  to 

the  statute  22  Hen.  VIII.,  c.  14,  a  per-  misdemeanors,  the  principle  does  not 

son  arraigned  for  felony  was  entitled  apply.*' 

to  challenge  thirty-five  jurors  peremp-  Glergyabk  Fokny.  —  Upon  trial  of  an 
torily,  but  if  he  challenged  the  thirty-  indictment  for  a  clergyable  felony  the 
sixth,  and  thereby  avoided  a  trial  by  defendant  is  entitled  to  the  full  per- 
jury, he  was  treated  as  if  he  had  stood  empcory  challenge  to  thirty-five  jurors 
mute,  and  he  was  doomed  to  the  peine  State  9.  Cadwelt,  i  Jones  L.  (N.  Car.) 
forte   et   dure^    by    Which    tnearis    he  289^ 

avoided  a  trial  by  jury.     See  State  v.        rorgerj  Was  Kot  a  Mony  Posiiliablo 

Gayner,  Conf.   Rep.  (N.  Car.)  305;  4  by  l>eatli  at  common  taw,  and  therefoie 

Black.  Com.  353.  a  defendant  on  trial  for  that  offense  is 

In  this  connection  it  is  interesting  to  entitled  to  no  more  challenges  than  are 
know  the  punishment  awarded  to  an  allowed  in  trials  for  misdemeanor, 
accused  who  thus  dared  the  majesty  of  Shuster  v.  Com.,  3d  Pa.  St.  206. 
the  courts.  "The  accused,  nearly  1.  State  z/.  Ray,  53  Mo.  345;  State  v. 
naked,  was  laid  on  his  back,  upon  the  Hargrave,  100  N.  Car.  484;  State  v. 
ground,  with  arms  and  feet  drawn  Patrick,  3  Jones  L.  (M.  Car.)  443;  Mar- 
apart  by  cords,  and  with  as  great  a  tin  v*  State,  16  Ohio  364. 
weight  of  iron  or  stone  placed  upon  his  Claim  of  Bight  Booanso  of  Improper 
chest  as  he  could  bear.  The  next  day  EzoluiioiL  of  Jnror.  —  The  trial  court 
he  had  three  morsels  of  bread,  and  the  may  refuse  to  permit  a  peremptory 
next  day  three  draughts  of  the  stag-  challenge  to  a  defendant  who  has  ex- 
nant  water  nearest  the  prison;  and  so  haustedhis  right,  but  claims  the  chal- 
on,  on  alternate  days,  till  he  died  or  lenge  because  unlawfully  compelled  to 
answered."  By  answering  he  was  exe-  exhaust  his  challenge  by  the  errone- 
cuted  in  the  ordinary  way,  and  his  ous  decision  of  the  court  respecting  the 
lands  were  forfeited  to  the  crown;  by  competency  of  a  proposed  juror.  Peo- 
perishing,  his  property  was  saved  to  pie  v.  Oyer  &  T.  Ct.,  83  N.  Y.  436. 
his  family.  The  practice  was  abolished  VonappearaiMO  of  Bpedal  Veniromaa.  — 
in  1772.  See  Anderson's  Law  Die-  A  juror  summoned  on  the  special 
tionary,  title  Peine  forte  et  dure.  venire  failing  to  answer,  his  name,  by 

"Felony"  Centemplatet  Capital    Felo-  consent,  was  placed  in  the  hat  with  the 

niei.  —  **  It  is  clear  that  the  right  to  names  of  the  other  veniremen.     Before 

twenty  peremptory  challenges  in  cases  completion  of  the  jury  his  name  was 

of   felony  was  only   incident   to   felo-  drawn,  and  being  again  called  he  again 

nies   of   death."      Com.    v.    Hand,    3  failed  to  answer.     It  was  held  that  the 

Phila.  (Pa.)403«  wherein  it  is  also  said:  defendant  was  not  entitled  to  an  addi- 

"  There  appears  to  be  somewhat  of  a  tional  challenge  on  this  account.     State 

contradiction  in  the  statement  that,  by  v.  Powell,  94  N.  Car.  965. 
the  law  of  England,  twenty  challenges        8.  In  Hew  York  a  limited  right  of  per- 

without    assigning  cause  are   allowed  emptory  challenge  was  given-  to    the 

for     felonies,    that     law«     except     as  people,  on    trials   of   indictments    for 

changed  by  our  statutes,  being  in  force  murder  and  other  felonies,  bye.  332  of 

here  [Pennsylvania],  and  yet  to  refuse  the   Laws  of   1858;  five  on   trials   for 

that  number  of  challenges  to  one  in-  murder  and  felonies  punishable  with 

dieted  for  a  felony  made  so  by  an  act  imprisonment  for  more  than  ten  years, 

of  the  Assembly  of  this  commonwealth,  and  in  other  cases  three.     But  the  de- 

6ut  it  is  explained  by  the  fact  that  the  fendant  was  allowed  twenty  peremp- 

right  to  peremptory  challenges  was,  by  tory  challenges  in  case  of  an  indictment 

the  common  law  of  England,  allowed  for  murder  or  felony  punishable  with 
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in  those  jurisdictions  where  the  number  is  fixed  by  statute, 
defendants  accused  of  capital  offenses,  or  offenses  which  may  be 
punished  capitally,  are  entitled  to  the  maximum  number  of  chal- 
lenges allowed.*     Where  a  second  conviction  for  the  like  offense 

ten     years     or     more    imprisonment,  ishable  by  imprisonment  not  less  than 

3  Rev.  Stat.  734,  §  97.     By  c.  427  of  the  a  specified  number  of  years,  it  was  held 

Laws  of  1873  it  was  provided  that  on  that  a  defendant  indicted  for  murder  in 

the  trial  of  all  felonies  or  misdemean-  the  first  degree,  if  only  tried  for  mur- 

ors  the  prosecution  should  be  entitled  der  in  the  second  degree,  which  was 

to    the  same   number  of  «peremptory  not  punishable  with  death,  was  entitled 

challenges  as  are  given  to  the  defend-  only  to  the   number  of    twelve  chaU 

ant.     People  v,  McQuade,   no  N.  Y.  lenges. 

293.  Stotntory  Eeduction  of  PnniihiiieBt.  ^- 

In  PennBjlvania  the  English  statute  By  the  Maine  Revised  Statutes  a  per. 
was  in  force  until  the  passage  of  the  son  indicted  for  an  offense  punishable 
Act  of  March  29,  1813,  wherein  it  was  with  death  had  ten  peremptory  chaU 
declared  that  the  commonwealth,  ex-  lenges.  and  on  trial  of  an  indictment 
cept  in  cases  of  felony,  might  challenge  for  other  offenses,  but  two.  By  a  sub- 
no  greater  number  than  the  defendant  sequent  act  (1876,  c.  114)  the  crime  of 
or  defendants,  by  which  statute  the  murder  was  punishable  with  life  im- 
commonwealth  became  entitled  to  prisonment  only,  and  it  was  held  that 
challenge  four  jurors  peremptorily,  by  reducing  the  punishment  the  right 
that  being  the  number  allowed  to  de-  of  challenge  to  persons  on  trial  for 
fendants  by  the  Act  of  April  4,  1809.  murder  was  reduced  from  ten  peremp- 
See  Com.  v.  Marra,  8  Phila.  (Pa.)  440.  tory  challenges  to  two.     State  v.  Smith, 

In  Kaine,  by  the  statutes  in  force  in  67  Me.  328. 

1883,  the  state  was  entitled  to  five  per-  In  Alabama  it  was  held  that  a  general 

cmptory  challenges.     State    v,   Chad-  act  prescribing  the  number  of  peremp' 

bourne,  74  Me.  506.  tory  challenges  in  capital  cases  repealed 

1.  The  Hew  Jenej  Act  of  March  6,  the  provision  of  a  special  act  describing 
1795,  followed  the  English  statute  in  the  number  of  such  challenges.     Max- 
respect  to  granting  to  a  person  indicted  well  z/.  State,  89  Ala.  150. 
for   murder  twenty  peremptory  chal-  Bape  not  being  a  crime  punishable 
lenges.     State  v.  Aaron,  4  N.  J.  L.  268.  with  death  or  imprisonment  for  life, 

In  Vorth  Carolina,  on  trial  of  a  capital  the  defendant  on    trial   for    such    an 

felony,  there  is  a  right  to  twenty-three  offense  cannot  claim   the   number  of 

peremptory  challenges.    State  z^.  Davis,  challenges  accorded  to  a  defendant  on 

80  K.  Car.  384.  trial    for    an    offense    so    punishable. 

Voile  Pros,  ae  to  Charge  of  Harder.  —  People  v.  Fultz,  109  Cal.  258. 

Construing  statutes,  one  giving  a  per-  Forgery.  —  Under  a   rule  conferring 

son  indicted  for  a  capital  offense  sixteen  on  prisoners  the  right  to  twenty  per- 

pereraptory  challenges,  and,  "except  emptory  challenges  when  charged  with 

as  otherwise  provided,"  declaring  that  any  crime  that  was,  on  a  certain  speci- 

every  defendant  may  challenge  two  of  fied  date,  a  felony  without  benent  of 

the  panel,  where,  in  a  trial  of  an  in-  clergy,  and  punishable  with  death,  the 

dictment  for  murder,  the  prosecuting  right  to  the  prescribed  number  of  chaU 

attorney  enters  a  nolle  prosequi  as  to  lenges  cannot  be  claimed  in  a  case  of 

the  charge  of  murder  in  the  first  de-  forgery,  that  crime  not  being  such  a 

gree,   the  defendant  is  entitled  to  no  felony.     Shuster  v.  Com.,  38  Pa.  St. 

more  than  the  lesser  number  of  chal-  206. 

lenges,  notwithstanding  that  a  special  Malidons  Bnming.  —  The  statutory 
jury  had  been  summoned.  Goins  v,  crime  of  maliciously,  etc.,  burning  hay- 
State,  46  Ohio  St.  457.  stacks  and  corn  ricks  in  the  night-time 

In  State  v.  Talmage,  107  Mo.  543,  de-  is  not  arson,  on  trial  on  an  indictment 

cided  under  a  statute  providing  that  the  for  which  the  defendant  is  entitled  to 

defendant  in  a  criminal  case  shall  be  en-  twenty  peremptory  challenges,  but  is 

titled  to  twenty  peremptory  challenges  within  the  last  clause  of  section  3  of 

where  the  offense  charged  is  punishable  the  South    Carolina   Revised   Statutes, 

with  death  or  imprisonment,  and  to  only  p.  743,  which  provides  that  a  person  on 

twelve  challenges  if  the  offense  is  pun-  trial  for  any  offense  other  than  those 
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(c)  *roDf.  —  Pi-oof  mu3t  be  iritrbdiiCed  t6  stippoft  the  gfourtd  of 
the  challenge.^  At  Cdniiilbn  latw  a  challenge  for  principal  causd 
was  tried  by  the  court  on  fhe  ttetlmofiy  of  the  juror,  i6  the  ekclu-' 
sion  6f  dtiier  evidence",  ahd  if  foufld  trUe  thcf  juror  Was  iricoftipe- 
ffe'rit  pet  se,^  If  the  challehge  was  t6  the  favor,  as  for  undu^ 
influehcfe  stfld  prejudice,  the  challenge  wds  tried  by  two  triers 
tihdef  the  direction  of  the  court,  6H  testiinony  other  thah  that  of 
thef  jurdf-j  and  ^^hei-e  tHfe'  tcmimdfi-law  pralctite  prevails,  substslh-^ 
tially  the  same  distirictidrt  is  f)rese<-vcfd.* 

est  dottHne  6n  tHfe*ubjec(,  and  tKdiigTi  terminect  !)y  tH.ers.     People  v.  John- 

in  pa^t  overruled  by  feubsfequerit  d«l-  ^dn,.2  Wheel.  Cr.  Cas.  (N.  Y.  Oyer  & 

siohs,  Was  ^^tbgftlzed  Jh  Rex  v.  Ed-  T.  Ct.)  361. 

tnoHds,  4  B.  &  Aid.  472,  6  E.  C,  L.  565.  Mtil  to  Jiircl*.  —  The  oath  on  the  wiV 

Ir^oeiMtydf.lBsti'tteUxi^JiironinCflrixrt.  dirt  n^hd  noi  be  readniinistered  to  a 

^-^Whefi   i  jury   has  beeri   piit   tipdn  jtiror   before  he  is  examined  try  thd 

iriers.  whb  have  retirfcd  to  tonfeidei"  the  tfiei-s.     GrifBn  v.  State,  15  Ga.  476. 

evidence,  It  is  iniproi)'er  to  move  the'  %,  Milan  v.  State,  2(4  Ark.  348;  Peb* 

tdurt  to  serid  written   instruction^  to^  pit'  v,  Chri^ie,  2  Park.  C^  Rep.  (M. 

ihe  triers  to  prfc/p^ofund  a  <)ar{icular  Iri-*  Y.).  579;    Pringle  v,  fjbse,  i  Cow.  (N. 

ierrogatory  ibi  the  piiirpose  bi  estkb-'  Y.j   432;    Ohio   v,    Ankrim,    Tappaa 

lishing  the  disqualififcatioft  off  the  juror,  (OhioJ  1 12. 

byt  (ntj  J)roptf  course  is  to  havt  the  8.  Milan     v.    State,    2^4    Ark.     348; 

Irlers  brought  into  the  cOttrt  rdotti  and  Robinson  v.  State,  i  Ga.  J63;  Jones  v, 

insirdcted  in  the  presejnce  of  bbth  par-  State,  i  Ga.  6I0;  Statfe  v,  Aaron,  4  N. 

ties.     Whaley  v.  State,  ii  (3a,.  123.  J.   L.   26I;    Respublica  1;.    Dennie,  4 

ItftftniOtidn    that    CfhlOlen^d    wili   ixi  Veates  (Pa.)  ^67;    State  v,  Baldwin,  ^ 

Katnre  of  Appeal.  —  Iti  Ffeefti^n  ».  Peo-  Brey.  (S.  Car.)  ^dg;    State  if.  Sims,  i 

pie,  4  Deh.  (N.  Y.)  35,  a  challenge  on  Bkiley   L.   (S.   Cir.)  ig;    Rex  v.   fed- 

tfife  ^roiind  df  the  formation  and  eXi  irioflds,  4  B.  &  Aid.  476,  6  E.  C.  L.  567. 

f)i"ession  Of  opihion  Wats  overrtilefl  aftef  See  State  v.  Aaron,  4  N.  J.  L.  2G3. 

prdof  to  sustaih  it,  and  a  thafleh^e  W  Itetlfrietibn  to  Either  Claa  otf  EMdeiiee. 

the  favor  beins^  then  iitterj}6s6d   atid  -^  A  psirt^  chatllenging  on  suspicion  ojf 

§ubmitt^d  to  tner^,  ari  ihstrdctioh  that  bias,  or  partisility  may  either  exahiine 

the  challenge  td  the  favor  was  in  th6  th6  juror  ori  oath  or  {)^Oduce  other  evi- 

nature  of  an  appeal  from  the  jiidgmeht  dence  to  support  his  challenge;  he  cati- 

of  the  tourt  on  the  facts  v^aS  held  erio-  iiot  dd  both.    Ohio  v.  Ankrliri,  tappaa 

hfeous.  (Ohio)  112. 

ObJtetibiiS  ilha  Bi^eMonl  to  Ih^triic-  Iti  Arkafisas,  udder  a  statute  prOvid- 

iions  given  by  the  court  thay  be  tdken.  In^  for  i\it  trial  of  all  challenges  fof 

SteWart  v.  State,  13  Ark.  72!.     See  alsO  cause  on  the  oath  of  the  person  chal- 

Milan  v.  State,  24  Arfc.  348.  lenged  or  b^  triefs  by  other  evidence, 

1.  Diii;^  of  OhallOhgiiig  Partt— ^Irtne  it  was  held  that  v^here  the  cortipetency 
\A  Dtiubt. —  Wherfe  a  juror  stattes  that  of  a  jurot- Was  tried  hi  the  cOurt  the 
he  hkfe  forrtied  and  expressed  art  Opin^  trial  Should  be  uport  the  te^timofty  of 
ibh  as  to  a  iiiatter  whith  is  claithed  to  the  jtiror  oh  his  voir  dire,  but  that  if 
b^  one  Of  the  prihcipfal  questions  at  the  trial  Was  by  trJer^  other  evidence 
i^sue,  if  it  i^  impossible  for  tht;  presld-  might  be  introduced  to  th^  exclusioil 
|n^  judge  to  deterhiine  from  the  plead-  of  tHe*  oath  of  the  jui-of  challenged, 
ihgs  or  facts  whether  sufch  issue  wafe  k  Stewart  v.  State,  13  Arlc.  72c. 
material  one,  it  is  the  duty  of  the  loipoaohinetit  of  lilrdt.  —  In  Den  v, 
pait^  claiming  the  disqualification  tO  PiSsant,  i  M.  J.  L.  254.,  it  was  resolVed 
btfer  to  prove  that  the  issue  in  questiod  that  if  a  jurydldh  challehged  on  ac- 
Was  hiaterial.  Weill  v.  Lucerne  Min.  count  of  his  interest  in  the  tase  is  ex- 
Co.,  II  Nev.  200.  amined  on  his  voir  dire ^  ahd  dOeS  tiot 

Cdnclnklofl  by  Fr^limliulry   tntertbgk-  disclose  any  interest,  the  party  chal- 

t^rito.  —  Neithefr  the  tburt  not  couHsfel  Itihgihg  Is  not  precluded,  as  In  the  Case 

are   to  be   concluded    ty   {)telifflinary  of  a   Witness,    ffOhi    establishirig    thd 

interrogatories  put  to  the  jUrorS  whdf-d  fact  of  interest  by  other  testimony, 

the  (iu^stioh  of  cdmj>etefaey  is  to  b(f  de-  A  JoM  Ol(j(iMed  io  ftir  Ptttiiiaify  c^tt^ 
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The  tendency  of  the  modem  practice,  however,  to  submit  the 
-whole  question  of  the  qualification  or  competency  of  the  proposed 
jurors  to  the  court,  has  in  a  great  measure  abolished  this  distinc- 
tion, so  that  witnesses  may  be  called  in  addition  to  the  examina- 
tion of  the  juror  in  all  trials  for  the  ascertainment  of  hi3 
unindifferency.*  In  proving  the  grounds  of  challenge  the  law  of 
evidence  \s  the  same  as  in  other  cases.' 

noc  prove  his  own  impartiality.    Vance  EUis  tr.  State,  25  Fla.  703;   Barber  v. 

V,  Haslett,  4  Bibb  (Ky.)  191.  Stale,  13  Fla.  675, 

A  CaiaH<twfed  Jmor  Oimtft  ge  ggmfaiad  Big kt  t«  Witnaiiai  in  AAUtiOB  to  Joror. 

as  a   witness  to  the   triers.    Joice  v.  — For  the  purpose  oi  discovering  who 

Alexander,  i  Crancb  (C.  C.)  528.  are  quajifieid,  a  rigid  and  searching  in- 

A  P^ropM^  Juror  Caaaot  Bo  OompoUod  quiry  is  allowed  previous  to  the  accept- 
to  IMaolooo  OnUt  of  any  crime,  or  any  ance  of  the  juror.  This  is  usually 
act  which  will  disgrace  Jiim,  in  order  done  by  the  examination  of  the  juror 
to  test  his  qualifications  as  a  juror,  but  himself  under  oath  on  his  voir  dire^ 
his  incompetency  must  be  established,  but  witnesses  can  be  called  in  addition 
il  at  all,  by  other  evidence.  Burt  v,  to  testify  to  any  fact  tending  to  show 
Panjaud,  99  U.  S.  180.  incompetency.     People    v.    Evans,   72 

A  challenge  on  the  ground  that  a  Mich.  367. 

proposed  juror  is  under  indictment,  or  The  rule  as  to  the  method  of  trials 

charged  with  crime,  which  is  made  by  of  challenges  to  the  polls  is  not  well 

law  a   positive  dlsqualificauon,   must  settled  by  the  older  authorities,  but  in 

be  sustained  by  t\\AtVK/t  aliunde  {m  the  Epps  v.  State,  19  Ga.  102,  it  was  said 

voir  dire  examination  of  the  proposed  to  be  everywhere  agreed  that  the  truth 

juror.    Sewell  v.  State,  15  Tex.  App.  56.  of  the  matter  alleged  as  cause  of  chal- 

1,  AUowaaoo  of  Timo  to  Proonro  Wit-  lenge  might  be  made  out  by  witnesses, 

BOMOt.  —  In  Hodge  v.  State,  26  Fla.  11,  and  that  the  Juror  challenged  on  his 

theSupremeCourt  sustained  the  action  voir  dire  might  be  asked  such  queo- 

of  the  court  below  in  refusing  a  request  tions  as  would  test  the  state  of  his  Wr\- 

for  time  to  procure  witnesses  to  show  ings. 

the  bias  of  a  juror,  counsel  failing  to  Further  Ezamination.  —  Where  issue 

show  how  long  it  would  require  to  pro-  is  joined  on  the  trutii  of  the  averment 

cure  the  witnesses,  their  residence,  or  of  a  challenge  for  cause,  after  a  pro- 

tbe  facts  to  be  proved.  posed  juror  has   been    examined,   he 


—  Although  by  statute  wit-  may  be  further  examined,  other  wit- 
nesses may  be  examined  on  a  chal-  nesses  called,  and  the  matter  sub- 
lenge  for  actual  bias,  yet  the  defendant  mitted.  People  v,  Reynolds,  16  CaL 
has  no  right  to  require  that  all  pro-  128. 

ceedings  be  suspended  and  the  com-  In  tho  Eyamination  of  the  (toalifications 

pulsory  process  of  the  court  i^ued  to  ol  a  Juror  the  parties  are  not  confined  to 

compel   the  attendance  of  a    witness  an  interrogation  of  the  juror  himself, 

whose  presence  might  have  been  pro-  but    may    Introduce    other    evidence, 

cured   had  due  diligence    been  exer-  Shaw  v.  State,  27  Tex.  750. 

cised.     State  V.  Barrett,  40  Minn.  65.  S,  State    v.   Fox,   2$   N.  J.    L.   566; 

Beftisal  to  Hear  Other  Testiaony.  —  State  v,  Spencer,  21  N.  J.  L.  197. 

The  trial  of  a  challenge  for  cause  in  a  Proof  of  Cause  on    Trial  to  Favor. — 

criminal  case  is  summary  in  its  char-  Where  the  court  is  the  tr«erof  the  chal- 

acter,  and  while  the  court  may  receive  lenge  for  principal  cause  and  also  of 

evidence  other  than  that  of  the  chal-  the  challenge  to  the  favor,  and  the  lat- 

lenged  juror,  the  judgment  will  not  be  ter  immediately  succeeds  the  other,  the 

reversed  because  of  the  refusal  of  the  court  may,  in  determining  the  chal- 

judge  to  hear  the  testimony  of  other  lenge  for  favor,  ,take  into  account  what 

witnesses,  where  the  juror's  own  testi-  has  been  said  by  the  proposed  juror  on 

mony    shows    him    to  be  competent,  the  former   challenge.      Greenfield  v. 

State  V.  Lowe,  56  Kan.  594.  People,  74  K.  Y.  277,  6  Abb.   N.  Cas. 

It  Is  Error  to  Befiue  to  Hear  a  Witneoe  (N.  Y.)  i. 

as  to  the  fact  that  the  venireman  had  dhaUonfOi    Vot   Ezhanotod.  —  Where 

formed    and    expressed    an    opinion,  improper  evidence  is  received  on  tte 
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the  right  of  several  parties  plaintiff  or  defendant  is  generally 
restricted  to  allowing  no  more  than  the  number  of  challenges 
allowable  to  a  single  party,  statutes  giving  a  prescribed  number 
of  challenges  to  **  parties,"  "  each  party,**  "  either  party,"  or 
the  like,  in  civil  actions,  being  construed  to  give  the  prescribed 
number  of  challenges  to  each  side,  whether  it  consists  of  one 
or  a  number  of  persons,  plaintiff  or  defendant,*  but  where  the 
interests  of  the  parties  are  not  identical,  or  are  antagonistic,  each 
litigant  should  be  deemed  a  party,  and  as  such  should  be  allowed 
the  full  number  of  challenges.* 

1.  Idaho.  —  U.  S.  V,  Alexander,  2  all  civil  cases  each  party  may  chal- 
Idaho  354.  lenge    two    jurors    peremptorily,   and 

Illinois,  —  Schmidt  v,  Chicago,  etc.,  that  when  several  defendants  unite  in 

R.  Co.,  83  111.  405.  one  plea  and  defense,  and  appear  by 

Indiana.  —  Snodgrass    v.    Hunt,    15  the  same  counsel,  they  are  entitled  to 

Ind.  274.  but   two    challenges  in   all,   but  that 

Kentucky.  —  Sodousky  v.  McGee,  4  J.  where  two  defendants  sever  in  their 

J.  Marsh.  (Ky.)  267.  pleas  and  appear  by  different  counsel 

Massachusetts. — Stone   v.  Segur,  11  to  litigate  antagonistic  defenses,  each 

Allen  (Mass.)  568.  must  be  deemed  a  "  party  "  within  the 

North    Carolina.  —  Bryan    v.   Harri-  section  in  question,  and  is  entitled  to 

son,  76  N.  Car.  360.  two  challenges. 

Ohio.  —  Moores  v.  Bricklayers*  Separate  Aaswen.  —  In  Gram  v.  Samp- 
Union,  23  Wkly  L.  Bui.  (Ohio)  48.  son,  4  Ohio  Cir.  Ct.   Rep.  490,  where 

Tennessee.  —  Blackburn   v.    Hays,  4  defendants  jointly  sued  filed  separate 

Coldw.  (Tenn.)  227.  answers  by  different  attorneys,  but  did 

When  an  Action  Is  Joint  as  to  parties  not  antagonize  each  other,   no   more 

plaintiff  or  defendant,  they  are  entitled,  challenges  were  allowed  than  those  to 

however  numerous,  to  no  greater  num-  which  a  single  defendant  would  be  en- 

ber    of    peremptory    challenges    than  titled. 

though   they   prosecuted  or  defended        Identity  of  Interest.  —  Under  a  statute 

singly.     McClay  z/.  Worrall,  18  Neb.  44.  (Rev.  Stat.  Tex.,  art.  3084)  providing 

Severing  in  Pleading.  —  Under  a  stat-  that  each  party  to  a  civil  suit  shall  be 
ute  authorizing  each  party  to  a  suit  to  entitled  to  six  peremptory  challenges, 
make  a  prescribed  number  of  peremp-  it  was  held  that  when  there  is  more 
tory  challenges,  the  fact  that  the  de-  than  one  defendant  and  the  liability  of 
fendants  severed  in  the  pleading  will  each  depends  upon  the  same  fact,  they 
not  entitle^  each  of  them  to  the  pre-  will  be  considered  as  only  one  party, 
scribed  number  of  challenges,  but  only  But  where  there  is  no  identity  of  inter- 
to  that  number  collectively.  Bibb  v.  est  between  them,  and  the  issues  are 
Reid,  3  Ala.  88.  not   the  same  between  them  and  the 

A  Plaintiff  in  a  joint  action  against  plaintiff,  or  if  the  defendants  claim  ad- 
several  defendants  is  limited  to  the  versely  to  each  other  and  their  inter- 
statutory  number  of  challenges  for  one  ests  would  be  affected  by  the  finding  of 
pacty.  Hundhausen  v,  Atkins,  36  the  jury,  then  each  defendant  would 
Wis.  518.  be  entitled   to  six    peremptory    chal- 

Bearing  of  Statute  Sespecting  Criminal  lenges.      Rogers    v.    Armstrong    Co., 

Caases.  —  The  fact   that  merciful  con-  (Tex.  Civ.  App.   1895)  30  S.  W.  Rep. 

sideration  of  a  statute  will  give  sepa-  848;  Hargrave  v.  Vaughn,  82  Tex.  347, 

rate  challenges  to  joint  defendants  in  a  Wolf  v.  Ferryman,  82  Tex.  112;  Allen 

criminal  case  will  have  no  bearing  on  v.  Waddil],  (Tex.  Civ.  App.  1894)  26  S. 

the  construction  of  a  statute  conferring  W.  Rep.  273. 

challenges  in  civil  cases.     Hundhausen        Where  the  Intereete  of  Two  Befondanti 

V.  Atkins.  36  Wis.  518.  Are  60  Nearly  Identioal  as  to  make  the 

2.  Antagonistic  Befensee.  —  In  Stroh  defendants  in  effect  but  one  party,  they 
V,  Hinchman.  37  Mich.  490,  decided  are  only  entitled  to  the  number  of  chal- 
under  section  6027  of  the  Compiled  lenges  allowed  to**  one  party."  Jones 
Laws  of  Michigan,  it  was  held  that  in  v.  Ford,  60  Tex.  127. 
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(b)  CoMolidation  of  Aetions.  —  The  consolidation  of  actions  against 
several  defendants  will  not  impair  the  right  of  each  defendant  to 
the  number  of  peremptory  challenges  to  which  he  would  have 
been  entitled  had  there  been  a  separate  trial.* 

(o)  Criminal  Proceedings  —  aa.  Rights  of  Defendants.  —  In  criminal 
cases  statutes  conferring  the  right  to  challenge  peremptorily  are 

sometimes  construed  to  restrict  defendants  tried  jointly  to  the 

challenges  to  which  each  would  be  entitled  if  tried  singly,*  but 

Attadunent.  —  On  trial  of  the  title  to  the  peremptory  challenges  were  ex- 
personal  property,  attaching  creditors  hausted,  there  remained  upon  the  list 
having  no  antagonistic  interests  are  to  the  name  of  any  juror  whom  either 
be  considered  as  one  party  for  the  pur-  party  desired  to  challenge.  Snow  v, 
pose  of   determining   the   number    of  Starr,  75  Tex.  411. 

challenges  to  which   they  are  entitled.  1.  Mutual  L.  Ins.  Co.  v.  Hillmon,  145 

Raby  v.  Frank,  12  Tex.  Civ.  App.  125.  U.  S.  285,  distinguished  in  Stone  z/.  U. 

Oamiahment. —  Under  a  statute  pro-  S.,  167  U.  S.  178,  affirming  29  U.  S. 
viding  that  each  party  to  a  civil  action  App.  32,  64  Fed.  Rep.  667,  wherein  it 
shall  be  entitled  to  six  peremptory  was  held  that  a  defendant  in  two  cases 
challenges,  and  that  where  there  is  which  were  consolidated  and  tried  to- 
more  than  one  defendant,  and  the  lia-  gether,  who  appealed  from  a  judgment 
bility  of  each  depends  upon  the  same  in  one  case  in  which  he  was  sole  de- 
facts,  they  shall  be  considered  as  one  fendant,  and  on  the  trial  of  which  he 
parly,  etc.,  an  intervener  in  a  garnish-  had  the  benefit  of  all  the  challenges  to 
ment  proceeding  who  is  making  a  com-  which  he  was  legally  entitled,  could 
mon  fight  with  others  against  the  gar-  not  complain  of  the  refusal  of  the  trial 
nishce,  and  not  against  such  others,  is  court  to  allow  a  challenge  on  the  trial 
not  entitled  to  six  challenges  on  his  of  the  other  case,  wherein  he  defended 
own  part.  Kelley-Goodfellow  Shoe  jointly,  and  in  which  th6  judgment 
Co.  V,  Liberty  Ins.  Co.,  8  Tex.  Civ.  was  arrested  and  the  verdict  set  aside. 
App.  227.  2.  People   v.   McCalla,   8    Cal.   303; 

In  WiBOonsin,  under  a  statute  giving  State  v.  Ford,  37  La.  Ann.  443;    State 

to  each  party  in  a  civil  cause  a  pre-  v.  Cady,  80  Me.  413;  Hamlin  t/.  State, 

scribed  number  of   challenges,    when  67  Md.  333;    People  v.  O'Loughlin,  3 

several  defendants  join   in   their   de-  Utah  133. 

fense,  or,  severing  in  their  answers,  set  Befiisal  to  Join  in  Challenges. —  If  de- 
out  but  one  defense,  common  to  them  fendants  jointly  indicted  refuse  to  join 
all,  they  constitute  but  one  party,  and  in  their  challenges,  they  must  be  tried 
are  limited  to  the  statutory  number  of  separately  in  order  to  prevent  the  de- 
challenges  given  to  a  party.  But  when  lay  which  might  arise  from  exhaustion 
their  defenses  are  essentially  different,  of  the  whole  panel.  Cruce  v.  State,  59 
especially  when  they  are  hostile,  and  Ga.  83. 

each  has  a  distinct  issue  to  maintain.  In  Charnock's  Case,  3  Salk.  81,  Chief 

each  is  a  party,  and  as  such  entitled  to  Justice  Holt  informed  three  defendants 

the  full  number  of  challenges.     Hund-  jointly  indicted  for  treason,  who  had 

hausen  v.  Atkins.  36  Wis.  518.  pleaded  not  guilty  severally,  that  they 

Challenges  Not  Exhausted.  —  The  re-  might  each  challenge  thirty-five  venire- 

fusal  to  allow  to  each  of  several  defend-  men    peremptorily,   but  that  if    they 

ants   the  full  number   of  peremptory  availed    themselves    of  this   privilege 

challenges  is  not  reversible  error  where  they    must    be    tried    separately    and 

it  does  not  appear  that  the  challenges  singly,  as  not  joined  in  the  challenges, 

allowed  were  exhausted  or  that  an  ob-  If,  however,  they  intended   to  join  in 

jectionable  juror  was  forced  on  them,  the  challenges,    they  could  challenge 

Allen  V.  Waddill,  (Tex.  Civ.  App.  1894)  but  thirty- five  in  the  whole. 

26  S.  W.  Rep.  273.  Offenses  Seqniring  Joint  Action.  —  But 

ITnobjectionable  Jnry  Obtained.  —  The  where  two  persons  are  tried  together 

refusal  to  allow  a  full  number  of  chal-  for  an  offense  that  required   their  joint 

lenges  to  both  the  defendant  and  an  action    or    concurrence,    such    as    an 

intervener  will  not  be  interfered  with  affray,  etc.,  so   that   the   acquittal  of 

where  it  does  not  appear  that,  although  either  will  operate  as  an  acquittal  of 
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irrespective  of  express  enactment  on   the  subject,   though  the 

right  may  exist  by  statute,   in  such  cases  a  defendant,  though 
tried  jointly,  is  not  thereby  deprived  of  his  individual  right  to 
make  the  full  number  of  peremptory  challenges  to  which  other 
wise  he  would  have  been  entitled.* 

both,  they  may  be  required  to  join  in  jointly  indicted  and  tried  that  an  allow- 

their  challenges.     Hawkins  v.  State,  13  ance  of    ten    challenges    to  one    and 

Ga.    324.     This,  however,  is  denied  in  eleven  to  the  other  was  a  substantial 

Bixbee  v.  State,  6  Ohio  86.  compliance  with  the  act.      Gibson   v. 

Oaidtal  Case.  —  In   People  v.  Thayer,  State,  89  Ala.  121. 

I   Park.  Cr.  Rep.  (Erie  Oyer  &  T.  Ct.)  In  Gregg  v.  State,  106  Ala.  44,  it  ap- 

595,  it  was  held  that  where  two  or  more  peared  that  by  the  statute  the  defend- 

persons  jointly  indicted  for  murder  are  ant   in   a  capital  case    was    accorded 

tried  together,  the  whole  number  are  twenty-one  challenges,  and  where  there 

only  entitled  to  the  same  number  as  a  were  two  or  more  joint  defendants  each 

single  defendant.  was  entitled  to  one-half  of  that  num- 

OfliBnM    Less    than    Capital.  —  Adhere  ber,  and  it  was  held  that  one  of  two 

several  defendants  are  tried  jointly  for  defendants  jointly   indicted    who  bad 

an  offense  less  than  capital,  under  the  made  eleven  challenges  could  not  make 

^fw  Hampshire  statute,  they  have  but  complaint  that  the  act  was  impossible 

two  peremptory  challenges  in  all,  and  of     execution     because     the    half    of 

not  each   the   right   to  challenge  two  twenty-one   was  ten  and  a  half,  and 

jurors   peremptorily.     State    v.   Reed,  that  therefore  he  was  entitled  to  the 

47  N.  H.  466.  number  of  challenges  allowed   by    a 

Federal  Coortf.  —  By  section  819,  Rev.  general  statute. 

Stat.  U.  S.,  •'  in  all  cases  where  there  1.  Brister    v.    State,    26    Ala.    107; 

are  several  defendants  or  several  plain-  Hawkins  v.  State,  9  Ala.  137;  Cruce  v. 

tiffs,  the  parties  on  each  side  shall  be  State,   59  Ga.   83;    Home  v.  Slate.  37 

deemed  a  single  party  for  the  purposes  Ga.  82;    Maton  v.  People,  15  111.  536; 

of  all  challenges,"  etc.     See  U.  S.  v.  State  v.  Durein,  29  Kan.  688;  State  v. 

Hall,  44  Fed.  Rep.  883.  McLean,   21   La.   Ann.   546;    Smith  v, 

S^iau tion  of  Cl&allenges  OiTen  by  Fed-  State,  57  Miss.  822;  State  v,  Doolittle, 

era!  Statntat  —  Bights  under  Territorial  58  N.  H.92;  People  v,  Judson,  11  Daly 

Statntat.  —  In   People  i/.  O'Loughlin,  3  (N.    V.)    i;     People    v.   Vermilyea,   7 

Utah   133,  it  was  held   that  defendants  Cow.  (N.  Y.)  383;    Bixbee  v.  State,  6 

who  jointly  availed  themselves  of  an  Ohio  86;    State   v.  Stoughton,   51  Vt. 

act  of  Congress   fixing  the  number  of  362;  Schoeffler  v.  State,  3  Wis.  823;  U. 

peremptory  challenges  at  three,  after  S.  t^.  Haskell,  4  Wash.  (U.  S.)  412.  note; 

exhausting    the    challenges    so    given  U.  S.  e/.  Marchant,  12  Wheat.  (U.  S.) 480; 

could  not  make  individual  peremptory  Salisbury's  Case,  Plowd.  100;  Swan's 

challenges  under  the  statute  of  the  ter-  Case,    Foster    104;     3    Whart.    Crim. 

ritory.  Law,  §  3194;  2  Hale  P.  C.  268;    Bac. 

Charging  ChaUenM  Prior  to  Separate  Abr.,  Juries,  E,  9;  i  Chit.  Crim.  Law, 

Trial.  —  In  view  of  a  statutory  provi-  535. 

sion  (Crim.  Code  Ky.,  §  198)  that  on  the  Early  English  Dootrine.  —  In  U.  S.  v. 

trlalof  several  defendants  the  challenge  Marchant,  12  Wheat.  (U.  S.)  480,  it  is 

of  one  shall  be  deemed   the  challenge  said  that  it  became  a  question  in  very 

of  all,   one   of   several    defendants   is  early   times    whether    the  court    had 

chargeable   with    all  challenges  inter-  power  against  the  will  of  the  prisoners 

posed   prior  to  his  procurement  of  a  to  sever   the  panel  and  try  them  sever- 

separate    trial.     Glass   v.   Com.,   (Ky.  ally,  if  they  insisted  upon  their  right 

1894)  26  S.  W.  Rep.  811.  of  separate  challenge,  and  upon  full 

Dividing  Challenges.  -^  Under  an  act  consideration  it  was  decided  that  ihe 
giving  a  single  defendant  twenty-one  court  had  this  power.  Citing  Salis- 
peremptory  challenges,  and  providing  bury's  Case,  Plowd.  100;  Thymolby's 
that  when  two  or  more  defendants  are  Case,  2  Dyer  152,  b,\  Kelyng's  Re- 
tried jointly  each  shall  be  entitled  to  ports  9. 

one-half  of  the  peremptory  challenges  "Every  Person."  —  Under  a    statute 

allowed  by  the  act,  it  was  held  in  a  giving  '*  every  person  "  indicted,  etc., 

case   where  two  defendants  had  been  a   prescribed   number  of    peremptory 
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M.  Rights  of  State.  —  The  right  of  the  prosecution  differs  in  the 

several   jurisdictions.      Thus  in  some,  where   there  are  several 

defendants  jointly  on  trial,  there  is  a  right  on  the  part  of  the  state 
to  the  same  number  of  challenges  to  which  all  the  defendants 
are  entitled  in  the  aggregate,*  to  the  same  number  as  to  each 

defendant  as  there  would  be  a  right  to  were  he  tried  alone,* 
or  to  a  proportionate  part  of  the  number,'  while  in  others  the 
right  is  restricted  to  a  fixed  number  irrespective  of  the  number 
of  defendants.'* 

challenges,  the  defendants  jointly  in-  8.  In  Lovielaiut,  under  Act  No.  30,  of 

dieted  and  tried  together  are  each  en-  1878.  the    state    was  entitled    to    the 

titled  to  the  full  number  of  challenges  statutory  number  of  peremptory  chal- 

allowed  by  statute.      Washington    v.  lenges  for  each  of  the  parties  jointly  on 

State,  17  Wis.  147.  trial.     Stale  v.  Waggoner,  39  La.  Ann. 

State  and  Defondant  " Eaoh "  Entitled.  919;  State  v.  Green,  33  La.  Ann.  1408. 
—  Under  a  statute  providing  that  the  In  Yennonti  under  a  statute  allowing 
state  and  the  defendant  shall  each  be  to  the  state  one- third  the  number  of 
entitled  to  challenge  peremptorily  five  challenges  to  which  the  accused  is  en- 
jurors,  it  was  held  that  where  two  de-  titled  by  law,  where  there  is  more  than 
fendants  were  arraigned  each  had  the  one  defendant  the  state  is  entitled  to 
ri^ht  to  the  full  number  of  challenges,  one-third  of  the  whole  number  of  chal- 
Hill  V.  State,  2  Yerg.  (Tenn.)  246.  lenges    accorded    to    the    defendants. 

Where  One  BeCmidant  Xay  Be  Convioted.  State  v,  Fournier,  68  Vt.  262. 

*~-  On   the  joint  trial  of  two  for   an  8.  In  Florida,  under  a  statute  provid- 

offense  of  which  one  may  be  convicted  ing  that  in  capital  cases  the  prisoner 

and  the  other  acquitted,  each  is  entitled  shall  have  tv.enty  peremptory    chal- 

to  the  number  of    peremptory    chal-  lenges  and  the  state  five,  the  state  can 

lenges  to  which  he  would  be  entitled  have  no  more  than  half  on  the  trial  of 

if  tried  separately.    Cruce  v.  State,  59  defendants  jointly  indicted.    Savage  z/. 

Ga.  83.  State,  18  Fla.  909. 

Sofidenoy  of  Beoord  to  fliow  Impair-  In  (Georgia,  where  two  are  tried 
ment  of  Bight.  —  In  State  v,  Durein,  29  jointly  for  a  capital  offense  and  neither 
Kan.  688,  the  record  did  not  set  forth,  waives  his  perempto-y  challenges,  the 
in  detail,  the  proceedings  on  impanel-  state  is  entitled  to  half  of  the  whole 
ing  the  jury,  but  simply  stated  that  the  number  which  the  law  allows.  Butler 
court  refused  the  demand  that  each  v.  State,  92  Ga.  601. 
defendant  be  allowed  four  peremptory  4.  See  State  v.  Gay,  25  La.  Ann.  472; 
challenges,  and  ruled  that  they  were  State  v.  Earle,  24  La.  Ann.  38,  decided 
entitled  in  the  aggregate  to  four  and  no  prior  to  the  Act  of  1878. 
more,  and  that  the  defendants  used  Ohio.  —  A  statute  providing  that 
four  such  challenges,  but  no  other  every  prosecuting  attorney,  on  the 
statement  or  recital  was  contained  trial  of  an  indictment,  may  perempto* 
therein  with  reference  thereto.  It  fur-  rily  challenge  two  of  the  panel  gives  no 
ther  appeared  that  one  of  the  defend-  right  to  more  than  that  number  when 
ants  was  convicted  and  that  the  jury  several  defendants  are  put  upon  trial 
disagreed  as  to  the  other,  and  it  was  at  the  same  time,  under  the  same  in- 
held  that  the  record  sufficiently  showed  dictment.  Mahan  v.  State,  10  Ohio  232. 
as  to  the  defendant  convicted  that  his  Tenneesee. —  In  Wiggins  v.  State,  i 
right  to  challenge  peremptorily  had  Lea  (Tenn.)  738,  the  couit  refused  to 
been  impaired.  allow  the  state  more  than  the  statutory 

1.  In  Dlinoie.  —  Under  a  statute  ac-  number  of  challenges  because  of  the 

cording  to  the  state  "  a  peremptory  fact  that  there  were  two  defendants, 

challenge  of  the  same  number  of  jurors  showing  that  the  reason  of  the  rule 

that  the  accused  is  entitled  to,"  where  allowing  several  defendants  to  have  the 

several  are  indicted  jointly  the  prose-  benefit  of  the  full  number  of  challenges 

cution  is  entitled  to  peremptory  chal-  was  that  the  right  was  given  them  be- 

lenges  equal  to  the  whole  number  to  cause,  although  they  might  be   tried 

which  all  the  defendants  are  entitled,  together,  yet  the  judgment  might  be 

Spies  V,  People,  I22  111.  265.  different,  and  that  each  defendant  must 
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cc.  Rights  of  Defendants  Inter  Se.  —  On  a  trial  of  defendants 
jointly,  a  challenge  by  one  will  operate  to  exclude  the  juror  as  to 
all,*  notwithstanding  the  insistence  of  the  others  that  he  sit  in  the 
case;*  nor  can  either  or  any  of  them  complain  of  a  challenge 
by  the  other,*  nor  can  the  right  of  one  defendant  to  chal- 
lenge peremptorily  be  abridged  or  impaired  by  the  action  of  his 
codefendant.* 

(4)  Several  Counts  in  Indictment,  —  The  number  of  challenges 
allowed  to  a  defendant  indicted  for  a  crime  will  not  be  affected 
by  the  number  of  counts  in  the  indictment.* 

stand   or  fall,   ordinarily,   as   if  tried  the  undoubted  right  to  the  full  number 

alone.  of  their  peremptory  challenges,  and  if 

Wifloonein.  —  On  the  trial  of  a  capital  one  elect  a  juror  the  other  may  chal- 

offense,    each    defendant,    how    many  lenge  him,  in  which  event  he  must  be 

soever  may  be  included  in  the  indict-  set  aside.     Salisbury's  Case,    Plowd. 

ment,  is  entitled  to  twenty-four  peremp-  100. 

tory  challenges,  and  the  prosecution  to        Bofficienoy  of  Beoord  to  Show  Denial  of 

but  six,  whether  there  be  one  defendant  Sight.  —  Section  2763  of  the  Iowa  code 

or  many.     Schoeffler  v.  State,  3  Wis.  provides  that  joint  parties  cannot  sever 

823.  challenges.     In  Cleveland  v.  Atkinson, 

1.  Maton  V.  People,  15  111.  536;  Hill  94  Iowa  621,  it  appeared  that  judgment 

V,  State,  2  Yerg.  (Tenn.)  246.  was  recovered  against  two  of  three  de- 

8.  People  V.    McCalla,   8    Cal.   301;  fendants,  the  third  having  a  judgment 

State  V,  Meaker,  54  Vt.  112.  in  his  favor,  and  that  a  new  trial  was 

8.  State  V.  Jacobs,  106  N.  Car.  695;  granted  to  the  two,  whose  challenge  to 

State  V,  Smith.  2  Ired.  L.  (N.  Car.)  402.  a  juror  was  overruled  because  the  third 

Defendante  Electing  to  Plead  Together  defendant  did  not  join,  at  which  time 

are   bound   to  abide   by   each   other's  the  record  failed  to  show  any  adjudica- 

challenges.     Pigott    v.    Piggott,    Cro.  tion   as  to    the  successful   defendant. 

Car.  531;  2  Hawk.  P.  C,  c.  41,  §  89;  i  though  later  a  nunc  pro  tunc  order  was 

Chit.  Crim.  Law  509.  made    establishing    the    adjudication. 

Allowing   Extra  Challengee.  —  Where  The  appellate  court  refused  to  interfere 

two  were  arraigned  together  under  a  with  the  ruling,  it  not  appearing  that 

joint  indictment,  and  where  they  were  the  record  contained  all  the  evidence 

bv  statute  entitled  to  two  challenges  in  submitted  on  the  trial, 
all  as  one  '*  party,"  it  was  held  that        Although  one  jointly  indicted  and 

neither  could  complain  that  he  had  the  on  trial  with  others  has  been  compelled 

right  to  a  juror  who  had  been  chal-  to  exhaust  his  peremptory  challenges 

lenged  by  the  other  on  the  panel,  where  in  getting  rid  of  an  obnoxious  juror, 

the  court  accorded  to  each  two  chal-  and  his  codefendants  have  challenges 

lenges.     State  r.  Cady,  80  Me.  413.  remaining,  special  reasons  should  be 

Keither  the  Proseeation  Kor  the  Defend-  assigned  in  the  bill  of  exceptions  why 

ant,  though  he  be  one  of  two  or  more,  the  same   were  unavailable    to    him, 

can  be  heard  to  complain  of  peremp-  otherwise  he  fails  to  show  that  he  was 

tory  challenges  tendered  by  the  other,  prejudiced.     State    v.   Garig,    43    La. 

State  V.  Durr,  39  La.  Ann.  751.  Ann.  365. 

4.  Reynolds  v,  Rowley,  2  La.  Ann.  5.  Kindred  Ofbnsee.  —  A  sutute  con- 
890;  State  V,  McLean,  21  La.  Ann.  ferring  the  right  to  a  fixed  number  of 
546.  challenges  on  trial  of  an  indictment  en- 
Challenge  of  Juror  Aoeepted  by  Code-  titles  a  defendant  to  no  more  because 
fendant.  —  The  challenge  by  one  joint  separate  misdemeanors  of  a  kindred 
defendant,  of  a  juror  who  has  been  character  are  stated  in  separate  counts, 
accepted  by  the  other,  is  not  a  ground  State  v.  Skinner,  34  Kan.  256. 
of  exception  for  the  latter.  State  v.  Charging  Distinot  Offenses.  —  In  Smith 
Doolittle,  58  N.  H.  92.  v.  State,  8  Lea  (Tenn.)  386,  the  defend- 
Where  the  right  of  peremptory  chal-  ant  was  charged  in  two  counts  with 
lenge  exists,  and  two  are  arraigned  perjury  at  different  times  and  places, 
and  plead  not  guilty,  they  each  have  and  it  was  held  that  he  was  entitled  to 
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(5)  United  States  Courts.  —  In  the  courts  of  the  United  States 
under  the  Act  of  1790,^  and  prior  to  the  Act  of  1840,*  in  analogy 
to  the  common  law  the  right  to  challenge  peremptorily  existed 
only  in  trials  for  treason  and  other  crimes  the  punishment  of 
which  was  death.'  Under  the  Act  of  1840,  empowering  the 
courts  to  make  rules  and  regulations  conforming  the  impaneling 
of  juries  to  the  state  practice,  there  seems  to  have  been  consider- 
able confusion,  though  the  Supreme  Court  decided  that  the  power 
included  that  of  regulating  peremptory  challenges.^     Now  by 

no  more  challenges  than  if  the  indict-  U.  S.  v.  Johns.  4  Dall.  (U.  S.)  412;  U. 

ment  had  been  in  one  count.  S.  v.  Johns,  i  Wash.  (U.  S.)  363. 

Trying  Connte  Together.  —  It  is  not  Murder.  —  In  U.  S.  v.  Hewson,  Brun- 
good  ground  of  complaint  that  by  com-  ner's  Col.  Cas.  532.  which  was  an  in- 
pelling  the  defendant  to  go  to  trial  on  dictment  for  murder,  the  right  of  the 
an  indictment  containing  two  counts  prisoner  was  limited  to  twenty  per- 
instead  of  trying  him  on  each  count  emptory  challenges,  instead  of  allow- 
separately,  he  was  deprived  of  chal-  ing  thirty-five  as  claimed, 
lenges,  etc.,  which  he  would  otherwise  Arson.  —  In  U.  S.  v.  White,  5  Cranch 
have  had.  U.  S.  v.  Groesbeck,  4  Ut^h  (C.  C.)  73,  which  was  a  trial  for  arson, 
487;  U.  S.  V.  Bromley,  4  Utah  498.  it  was  held  that  as  the  offense  was  not 

By  the  Terms  of  the  Xanaehnsetts  Stat-  a  capital  one,  the  defendant  was  not 

nte  of  IMS,  c.   84,  on  the  trial  of  an  entitled  to  challenge  peremptorily, 

indictmentagainsttwo  jointly,  each  de-  Statute  of  State. —  In  U.  S.  v.  Shive, 

fendant  was  entitled  to  no  more  than  i   Baldw.  (U.  S.)  510,  it  was  held  that 

two  peremptory  challenges,   irrespec-  the  state  law  giving  the  defendant  the 

tive  of  the  number  of  counts  in  the  in-  right  to  challenge    peremptorily   does 

dictment  or  the  offense  therein  charged,  not  apply  to  proceedings  in  the  Circuit 

See  Com.  v.  Walsh,  124  Mass.  32.  Court  of  the  United  States. 

1.  Crimes  Act  of  1790,  §  30  (i  Stat.  4.  See  U.  S.  v.  Coppersmith,  4  Fed. 
at  L.  119).  Rep.  198. 

2.  Act  Cong..  July  20, 1840(5  Stat,  at  Act  of  1840.  —  By  c.  47  of  the  Act  of 
L.  394),  now  embodied  in  section  800,  Congress  of  July  20,  1840  (5  Stat,  at  L., 
Rev.  Stat.  U.  S.  p.  394),  the  courts  of  the  United  States 

8.  See  U.  S.  v.  Douglass,  2  Blatchf.  were  empowered  "  to  make  all  neces- 

(U.  S.)  207.  sary  rules  and  regulations  for  conform- 

DeriTation  from  Common  Law.  —  The  ing  the  designation  and  impaneling  of 
right  of  challenge  in  the  cases  specified  juries,  in  substance,  to  the  laws  and 
in  the  Act  of  Congress,  1790,  in  respect  usages  now  in  force  in  such  state 
to  the  number  of  jurors,  was  derived  [wherein  situated],  and  ♦  ♦  *  by 
from  the  common  law,  which  allowed  rule  or  order,  from  time  to  time,  to  con- 
thirty-five  in  cases  of  treason,  and  form  the  same  to  any  change  in  these 
twenty  in  cases  of  felony.  U.  S.  v.  respects  which  may  be  hereafter 
Shackleford,  18  How.  (U.  S.)  588.  See  adopted  by  the  legislatures  of  the  re- 
U.  S.  V.  Marchant,  12  Wheat.  (U.  S.)  spective  states  for  the  state  courts." 
483.  Effect  of  Act  of  1840.  —  The  power 

Kumher  Allowed  under  Aet  of  1790. —  conferred  on  the  courts  of  the  United 
In  offenses  made  capital  by  the  Act  of  States  by  the  Act  of  July  20,  1840,  c. 
Congress  of  April  30, 1790,  the  prisoner  47,  p.  394,  included  that  of  regulating 
might  challenge  twenty  jurors  per-  the  challenges  to  jurors,  whether  per- 
emptorily; in  treason,  thirty-five.  In  emptory  or  for  cause,  and  in  cases  both 
indictments  for  capital  offense  under  civil  and  criminal,  with  the  exception, 
that  act  the  prisoner  might  challenge  in  criminal  cases,  of  treason  and  other 
twenty  jurors  peremptorily  and  no  crimes,  of  which  the  punishment  is 
more;  in  offenses  made  capital  since  declared  to  be  death,  the  right  of  per- 
that  act  he  was  entitled  to  thirty-five  emptory  challenge  in  which  is  recog- 
pcremptory  challenges  according  to  the  nized  by  the  Act  of  1790  and  therefore 
rales  of  the  common  law.  U.  S.  v.  cannot  be  abrogated.  U.  S.  v.  Shackle-^ 
Dow,  Taney's  Dec.  (U.  S.)  34.     See  ford,  i8  How.  (U.  S.)  588. 
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the  Revised  Statutes  of  the  United  States  the  question  as  to  the 
number  of  peremptory  challenges  permissible  on  the  trials  of  civil 
actions  and  indictments  for  various  offenses  has  been  finally 
determined.* 

In  the  Territories,  and  in  the   absence   of   congressional   legisla- 

The  Act  of  July   20,   1840,   applies  cases,  civil  and  criminal,  three  peremp- 

only  to  the  mode  of  selecting  the  jury,  tory  challenges  to  each  party,  it  was 

that  is  by  ballot,  lot,  or  otherwise,  as  held  that  in  other  than  capital  cases  a 

prescribed  by  the  state  laws,  and  does  defendant  is  entitled  to  ten  challenges: 

not  affect  the  questions  involved  in  the  First,    where   the  offense   is    declared 

right  of  challenging  the  jurors  called,  by  statute,  expressly  or  impliedly,  to 

whether   peremptorily    or    for    cause,  be  a  felony;  secondly,  where  Congress 

those  questions  standing  upon  the  com-  does  not  define  an  offense,  but  simply 

mon   law,  except   when   regulated   by  punishes  it  by  its  common-law  name 

Congress.     Per  Nelson,  J.,  in  U.  S.  v.  and  at  common  law  it  is  a  felony;  and, 

Douglass,  2  Blatchf.  (U.  S.)  207.  thirdly,  where  Congress  adopts  a  state 

Keoessity  of  Bight  of  Challenge  under  law  as  to  an  offense,  and  under  such 
United  States  Statutes  of  Common  Law.  —  law  it  is  a  felony.  See  also  U.  S.  v. 
In  U.  S.  V.  Devlin,  6  Blatchf.  (U.  S.)  71,  Daubner,  17  Fed.  Rep.  793,  in  which 
it  is  said  that  the  Act  of  Congress  of  the  offense  charged  the  presentation  of 
July  20,  1840,  did  not  make  a  state  stat-  a  false  claim  against  the  United  Slates, 
ute  a  statute  of  the  United  States  so  as  and  in  which  it  was  held  that  the 
to  confer  a  right  of  peremptorily  chal-  accused  was  entitled  to  but  three  chal- 
lenging   in    a    case   where   it  existed  lenges. 

neither  by  the  statutes  of  the  United  Coonterfelting.  —  In  U.  S.  v.  Copper- 

States  nor  at  the  common  law.  smith.  4  Fed.  Kep.  198,  2  Flipp.  (U.  S.) 

Keoeesity  of  Congreoalonal  Legislation.  546,  it  was  held,  on  trial  of  an  indict- 

—  In  the  courts  of  the  United  States  ment  for  making,  uttering,  and  passing 

the    right   to    challenge   peremptorily  counterfeit  money,  that  the  offense  was 

depends  upon  the  common  law,  except  not  a  felony  within  section  819  of  the 

when    regulated   by    Congress.      Per  Revised  Statutes  of  the  United  States, 

Nelson,    J.,  in  U.    S.   v.  Douglass,   2  so  as  to  entitle  the  defendant  to  more 

Blatchf.  (U.  S.)  207.     But  see  the  opin-  than  three  challenges, 

ion  of  Betts,  J.,  in  the  same  case.  Eobbin|^  a  United  Statee  Mail  Carrier 

Misdemeanor.  —  Unless  the    right  of  of  a  registered  mail  package,  and,  in 

challenge  is  conferred  by  some  stat-  effecting  the  robbery,  putting  the  life 

utes  of  the  United  States,  there  is  no  of  the  carrier  in  jeopardy  by  the  use  of 

right  to  a  peremptory  challenge  on  the  a  dangerous  weapon,  is  a  felony,  and 

trial  of  an   indictment   for  a    misde-  on  trial  for  the  offense  the  accused  is 

meanor.     U.  S.  v,  Devlin,  6  Blatchf.  entitled  to  ten  peremptory  challenges 

(U.  S.)  71.  under  section  819  of  the  Revised  Stat- 

Unoertainty  ai  to  State  Praotioe.  —  In  utes  of  the  United  States.     Harrison  v, 

Jones  V.  Van  Zandt,  2  McLean  (U.  S.)  U.  S.,  163  U.  S.  140. 

611,  there  being  some  difference  of  opin-  Trial  for  Joint  Felony.  —  The  Act  of 

ion  among  the  members  of  the  bar  as  Congress  of  June,  1872,  which  is  em- 

to  the  state  practice,  the  court  allowed  bodied  in  section  819  of  the  Revised 

a  peremptory  challenge  after  the  party  Statutes  of  the  United  States,  restricts 

challenging  had  declared  himself  satis-  parties  indicted  for  felony  to  twenty 

fied  with  the  jury  and  after  the  adverse  peremptory  challenges,  and  where  sev- 

party  had  challenged  peremptorily.  eral  are  indicted  for  a  joint  felony  they 

1.  Constrnotion  of  Section.  —  In  U.  S.  are  deemed  a  single  party  for  the  pur- 

V.  Coppersmith,  4    Fed.    Rep.    198,   2  pose  of  challenges  under  that  section. 

Flipp.  (U.  S.)  546,  in  construing  sec-  U.  S.  v.  Hall,  44  Fed.  Rep.  883. 

tion  819  of  the  Revised  Statutes,  which  Bemoval  of  Canse.  —  On  trial  of  a  crim- 

in  cases  of  treason  or  capital  offenses  inal  cause  removed  from  the  state  court 

allows  twenty  peremptory   challenges  to  the  federal  court,  the  laws  of  the 

to    the    defendants    and    five    to    the  United    States  respecting  peremptory 

United  States,  on  the  trial  of  any  other  challenges  are  applicable,  and  not  the 

felony  ten  to  the  defendant  and  three  state  law.     Georgia    v.    O'Grady,    3 

to  th9  United  States,  and  in  all  other  Woods  (U.  S.)  496. 
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tion  on  the  subject,  the  provisions  of  the  Revised  Statutes  are 
applicable.^ 

e.  Presence  of  Accused.  —  It  has  been  decided  that  the 
accused  is  entitled  to  be  personally  present  when  a  challenge  is 
interposed,  and  that  he  cannot  be  compelled  to  challenge  unless 
brought  face  to  face  with  the  proposed  juror  and  afforded  an 
opportunity  to  inspect  him.* 

/.  Information  as  to  Rights.  —  The  trial  judge  may  be 

required  to  inform  the  accused  as  to  when  the  right  of  challenge 
should  be  exercised,  if  so  desired,  but  the  nonobservance  of  a 
statutory  requirement  of  this  nature  will  not  be  deemed  prejudi- 
cial if  the  rights  of  the  accused  were  not  impaired.' 

g.  Time  of  Interposition  of  Challenge — {})  Before 
Acceptance  of  Juror  —  (a)  Generally.  —  The  time  of  the  interposi- 

1.  FoUowiiig Federal Fraetioe.  —  When  torily  by  the  state;  that  when  the  de- 

the  organic  law  of  a  territory  confers  fendant's  absence  was  noticed  the  court 

on  the  territorial  courts  the  jurisdiction  arrested    the    proceedings,    and    after 

of    the    courts  of  the   United   States,  waiting  some  time   for  the  officers  to 

necessarily  the  practice  of  those  courts  bring  the  discharged   talesman   back, 

is  likewise  followed.      Therefore,  de-  over  the  defendant's  objections  had  the 

fendants  in  the   territorial  courts  are  other  talesmen  examined  and  passed 

entitled  to  the  same  number  of  chal-  on,  and  it  was  held   that  the  facts  did 

lenges  which  they  would  be  entitled  to  not  disclose  any  reversible  error, 

in  the  courts  of  the  United  States.     U.  8.  Engliflh  Ftaotice.  —  In  Brand reth's 

S.  V.  Upham,  2  Mont.  113.  Case,  32  How.  St.  Tr.  755,  Mr.  Justice 

Indiaa    Territory. —  By  the  Acts    of  Abbott,   afterwards    Lord    Tenterden, 

Congress  of  May  2,   1890,  and  March  stated  that  "  the  uniform  practice  has 

I,  1895,  the   provisions  of  Mansfield's  been  that  the  juryman  was  presented 

Digest  (Ark,),  c.  46,  relative  to  Crim-  to  the  prisoner    or    his   counsel    that 

inal  Procedure,  were  made  applicable  they  might  have  a  view  of  his  person, 

to  the  Indian  Territory;  and  in  Wat-  then  the  officer  looked  first  to  the  coun- 

kins  V,  U.  S.,  Hndian  Ter.  1897)  41  S.  sel  for  the  prisoner  to  know  whether 

W.  Rep.   1045,  it  was  held  that  in  cap-  they  wished  to  challenge  him,  and  then 

ital  and  other  felony  cases  the  provi.  turned  to  the  counsel  for  the  crown  to 

sions  of  section   2239  of  the   Digest,  know  whether  they  wished  to  challenge 

which  allow  the  prosecution  ten  per-  him.*' 

emptory  challenges,  control,  and  not  Bight     Understood      by      Accused. — 

section  819  of  the  Revised  Statutes  of  Although  by  statute  the  court  is  re- 

the  United  States,  which  limits  the  gov-  quired    to    inform    the    accused    that 

ernment  to  five  peremptory  challenges  should  he  desire  to  challenge  any  par- 

in  capital  cases.  ticular  juror  he  must  do  so  before  the 

8.  T)ie  Defendant  Cannot  Be  Compelled  jury  is  sworn,  yet  the  failure  of  the 

to  make  a  peremptory  challenge  until  court  to  give  the  information  will  not 

he  has  been  brought  face  to  face,  in  necessitate  the  reversal  of  the  judgment 

the  presence  of  the  court,  with  each  if  it  appears  that  the  rights  of  the  ac- 

proposed  juror,   and   until  an  oppor-  cused  were  fully  understood  by  him 

tunity  has  been  given  for  such  inspec-  and  by  his  counsel.    Peoples'.  O'Brien, 

tion   and    examination   of    him   as  is  88  Cal.  483;  People  v,  Mortier,  58  Cal. 

required  for  the  due  administration  of  262. 

justice.  Pointer  v,  U.  S.,  151  U.  S.  396.  Szhanstlon  of  Challenges.  —  The  fail- 
Temporary  Ahience  of  Aocneed  During  ure  of  the  court  tp  inform  a  defendant 
Challenge  by  State.  —  In  Powers  v.  State,  as  to  when  his  right  of  peremptory  chal- 
23  Tex.  App.  42,  it  appeared  that  dur-  lenge  should  be  exercised  is  immate- 
ing  the  defendant's  temporary  absence  rial  where  it  appears  that  the  defendant 
from  the  court  room  a  talesman,  after  exhausted  his  peremptory  challenges, 
examination,  was  challenged  peremp-  People  v^  Goldenson,  76  Cal.  328. 
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tion  of  the  challenge  is  a  matter  of  importance.*  It  may  be 
interposed  at  any  time  before  the  juror  is  accepted  by  the  adverse 
party,*  but  the  acceptance  may  preclude  the  right  to  challenge,* 
or  the  failure  to  challenge  when  the  opportunity  is  offered  may 
operate  as  a  waiver  of  the  right  to  take  from  the  box  persons 
accepted  as  jurors  by  both  sides  after  the  completion  of  the 
panel,  and  although  the  jurors  are  not  sworn  and  charged  with 
the  case.^ 

1.  In  XaasaohuMtti  the  right  to  a  per-  State  v,  Lyon,  89  N.  Car.   568,  there 

emo.^ry  challenge  must  be  exercised  was  a  joint  trial,  and  each  defendant 

before  the  jurors  are  interrogated  as  to  had   the  opportunity  afforded  by  the 

their  bias  or  opinions.  Com.  t/.  Webster,  tender  of  the  jurors  to  make  his  own 

5  Cush.  (Mass.)  295;    Flagg  v.  Worces-  challenges.     There  was  held  to  be  no 

ter,  8  Cush.  (Mass.)  69.    And  under  the  error  in  refusing  to  allow  the  jurors 

statutes  in    force   in    1873,   in   capital  forming  the  panel  to  be  withdrawn  and 

cases,   there  was  a  like  requirement,  again  tendered  to  one  of  the  defendants 

Com.    V,   McElhaney,   iii   Mass.  439;  to   enable   him   to   use   his  remaining 

Com.  IK  Rogers,  7  Met.  (Mass.)  500.  challenges. 


Challenge    After    Examination.  —  In  Statutory    Constmotion  —  Both 

Com.  ?'.  Knapp,  9Pick.  (Mass.)496,  the  Conoluded.  —  In    Poncin    v.    Furth,    15 

court  allowed  a  juror  to  be  challenged  Wash.  201,  a  statute  providing  that  a 

peremptorily  after  he  had  been  exam-  refusal  by    either  party   to  challenge 

ined  on  the  voir  dire.  alternately  should  not  deprive  the  ad- 

2.  In  South  Carolina.  —  The  state  may  verse  party  of  his  full  number  of  chal- 

exercise  its  peremptory  right  of  chal-  lenges,  but  that  refusal  on  the  part  of 

lenge  at  any  time  before  the  acceptance  the  plaintiff  to  exercise  his  challenge 

of  the  juror  by  the  prisoner.     State  v.  in  proper  turn  should  conclude  him  as 

Corley,  43  S.  Car.  127;  State «/.  Haines,  to    jurors    once    accepted,    was    held 

36  S.  Car.  509.  applicable  as  well  to  the  defendant  as 

8.  McMillan    v.   State,  7   Tex.  App.  to  the  plaintiff. 

142.  After    Announcing    Satisfiuition.  —  In 

Under  the  Kentucky  Practice,  when  a  Ward  v.  Charleston  City  R.  Co.,  19  S. 

full  panel  of  competent  jurors  is  ob-  Car.    521,    the    plaintiff    at    first    an- 

tained,  the  commonwealth  must  accept  nounced  that  she  had  no  challenges  to 

or  challenge.      If    the  commonwealth  make,    but   after    the   defendant    had 

declines  to  challenge,   the  jurors  are  challenged  two  jurors  she  insisted  on 

passed    to    the    defense.        Shelby    z/.  her  right,  and  there  was  held  to  be  no 

Com.,  91   Ky.   563.     See  also  Munday  error  in  denying  the  claim. 

7'.  Com.,  81  Ky.  233;  Jenkins  v.  Com.,  Under  the  South  Carolina  Statntee  (Act 

(Ky.  1887)4  S.  W.  Rep.  816;  Wilson  v,  of  1841),  after  jurors  were  challeaged 

Com.,  (Ky.  1887)  4  S.  W.  Rep.  818.  and  -others     drawn    in    their    places 

However,  the  right  to  challenge  is  not  neither  party  could  challenge  further, 

lost  by   the   examination   of  an   indi-  Durant    v.   Ashmore,   2    Rich.    L.  (S. 

vidual  juror.     Shelby  v.  Com.,  gi  Ky.  Car.)     184,   following    Charleston     v, 

563.  Kleinback,  2  Spears  L.  (S.  Car.)  418, 

Acceptance  in  Panels  of  Fonr.  —  Under  both   of   which   cases  are  followed  in 

the  Illinois  Rev.    Stat.,   c.    28,    §    21,  Huff  z^.  Watkins,  15  S.  Car.  82,  which 

which  provides  that  the  jury  shall  be  distinguishes  State   v.   Cardoza.    ii    S. 

passed  upon  and  accepted  in  panels  of  Car.  195  (a  criminal  case),  and  is  fol- 

four  by  the  parties,  commencing  with  lowed  in  Gunter  v.  Graniteville   Mfg. 

the  plaintiff,  when  the  second  panel  of  Co.,  15  S.  Car.  443. 

four  is  called,  after  the  first  panel  has  4.  State     v,     Cameron,     2     Chand. 

been  passed  on  and  accepted  by  both  (Wis.)  172,  2  Pin.  (Wis.)  490. 

parties,  neither  can  go  back  and  chal-  Arkansas.   -Sand.  &   H.   Ark.   Dig., 

lenge  peremptorily  any  of  the  jurors  so  §§  2210-2213,  requires  that  challenges 

accepted,  although  they  have  not  been  should  be  made  first  by  the  state  and 

sworn.     Mayers  v.  Smith,  121  111.  442,  then   by  the  defendant,  and    that  the 

affirming 2^  III.  App.  67.  state  must  exhaust  its  challenges  to  a 

Aoceptance  by    Joint    Defendant.  —  In  juror  before  he  is  put  on  the  defend- 
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(b)  inadTortont  Aoooptanoe.  —  However,  in  the  absence  of  statutory 
inhibition  to  the  contrary,  the  court,  on  good  cause  appearing,  is 
vested  with  a  discretion  to  permit  the  inadvertent  acceptance  of 
a  juror  to  be  withdrawn  at  any  time  before  he  is  sworn,  or  before 
the  jury  is  sworn. ^ 


ant.     It  was  held  that  the  allowance  to    4  Cal.  199,  after  twelve  jurors  had  been 
the  state  of  peremptory  challenges  to    called  and  accepted,  the  prisoner,  hav- 


jurors  who  had  been  accepted  by  both 
parties,  and  over  the  objection  of  the 
defendant,  was  reversible  error,  espe- 
cially where  the  panel  was  completed 
after  exhaustion  of  the  defendant's 
challenges.     Williams  v.  State,  63  Ark. 

527. 
Texas  Prmetioe.  —  In  State  v,  Ezell,  41 

Tex.  35,  it  is  said:  **  By  the  English 
practice  it  is  understood  that  the  party 
has  a  right  to  challenge  until  the  juror 
is  sworn,  and  that  each  juror  is  sworn 
as  soon  as  he  is  examined,  and  oppor- 
tunity is  given  for  challenge,  and  not, 
as  with  us,  after  the  jury  has  been 
completed ;  and  it  is  said :  '  The  delay 
in  swearing  him  when  he  is  examined 
is  not  to  give  any  privilege  to  the  pris- 
oner which  he  did  not  claim  elsewhere, 
but  to  prevent  multiplying  oaths,  and 
to  save  the  delay  incident  to  the  ad- 
ministration of  the  oath  twelve  times 
instead  of  once.'  Under  this  rule  the 
practice  in  both  cases  is  the  same.  In 
the  one  case  the   right  of    challenge 


ing  ten  peremptory  challenges,  offered 
to  challenge  one,  but  the  offer  was  re- 
fused, and  the  jurors  were  sworn.  It 
was  held  that  there  was  reversible 
error. 

1.  Murray  v.  State,  48  Ala.  675; 
O'Connor  v.  State,  9  Fla.  215;  Wil- 
liams V.  State,  3  Ga.  453;  Spencer  v, 
De  France,  3  Greene  (Iowa)  216;  Edelen 
«/.  Gough,  8  Gill  (Md.)  87;  McFadden 
V.  Com.,  23  Pa.  St.  12;  Hend/ick  v. 
Com.,  5  Leigh  (Va.)  707;  Whart.  Crim. 
PI.  (8th  ed.),  §§  617,  672. 

In  the  Aheence  of  Any  Statute  or  Bale 
to  the  contrary,  the  right  to  challenge 
peremptorily  at  any  time  before  the 
jury  is  accepted  and  sworn  may  be 
exercised  by  permission  of  the  court. 
Santry  v.  State,  67  Wis.  65  [distinguish- 
ing State  V.  Cameron,  2  Pin.  (Wis.)  496; 
Lamb  v.  State,  36  Wis.  426;  Schoeffler 
V.  State,  3  Wis.  837].  See  also  Foun- 
tain V.  West,  23  Iowa  9;  Beauchamp 
V.  State,  6  Blackf.  (Ind.)  307;  Com.  v. 
Piper,  120  Mass.  185,  Hooker  v.  State, 


must  be  exercised  at  the  time  the  juror    4  Ohio  350;  Hubotter  v.  State,  32  Tex. 
is  sworn,  and   in  the  other  when   he     479. 


takes  his  seat  as  a  juror  after  having 
been  examined.  State  v.  Potter,  18 
Conn.  166." 

Under  a  statute  providing  that  per- 
sons presented  as  jurors  **  shall  be  tried 
as  to  their  qualifications,  and  unless 


tTnanthoriied  Aoeeptanee.  —  In  West 
V.  State,  79  Ga.  777,  for  the  purpose  of 
aiding  the  prosecution  the  stenog- 
rapher  propounded  the  questions  to 
the  proposed  jurors,  the  solicitor-gen- 
eral  accepting  or   rejecting  them    as 


challenged  shall  be  impaneled,"  after    they  were  put  upon  the  state.     One  of 


both  parties  have  accepted  jurors  and 
they  are  impaneled,  neither  party  can 
challenge  peremptorily.  Drake  v. 
State,  5  Tex.  App.  649;  Horbach  «/. 
State,  43  Tex.  260;  Baker  v.  State,  3 
Tex.  App.  525.  See  also  State  v.  Pot- 
ter. 18  Conn.  176. 
Adminittration  of  Oath  Begun.  —  The 


the  jurors  having  qualified,  the  stenog- 
rapher inadvertently  put  the  juror  upon 
the  prisoner,  who  accepted  him.  It 
was  held  that  the  juror  not  having 
been  accepted  by  the  state,  the  solic- 
itor-general was  properly  allowed  to 
challenge  him  peremptorily. 
A  Jnror  Aceepted  on  the  Faith  of  the 


rule  that  the  right  of  peremptory  chal-  Truth  of  His  Sworn  Answers,  but  who  on 

lenge    is  waived    when   the  juror    is  cross-examination  contradicts  himself, 

passed  over  to  the  opposite  party  can-  may  be  challenged  peremptorily  before 

not  be  maintained  without  qualifica-  the  oath  is  administered  to  him.     State 

tion;  but  it  must  be  exercised  before  v,  Roland,  38  La.  Ann.  18. 
the  juror  is  accepted  by  the  opposite        In  California,  by  .the  provisions  of  the 

party,  and  the  administration   of  the  Penal  Code  (§  1068),  it  is  discretionary 

oath  is  begun.     State  v,  Durr,  39  La.  with  the  court  to  allow  a  peremptory 

Ann.  751;   State  v.  Cummings,   5   La.  challenge  to  a  juror  after  he  has  been 

Ann.  332.  accepted,  and  even  after  he  is  sworn. 

.    Denial  of  BiQ^ht.  —  In  People  v.  Kohle,  People  v.  Montgomery,  53  Cal.  576. 
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(2)  Before  Administration  of  Oath  —  (a)  Generally.  —  The  regfular 
and  most  usual  practice  is  to  challenge  jurors  as  they  come  to  the 

book,  that  is,  as  they  come  to  be  sworn,  and  before  they  are 
sworn.  ^     Hence,  where  it  is  required  that  challenges  to  individual 

jurors  must  be  taken  when  the  juror  appears,  and  before  he  is 

sworn,  the  challenges  of  either  party  should  be  interposed  and 
determined  when  the  juror  is  called,  and  before  proceeding  further 
with  the  call,*  and  unless  provision  to  the  contrary  has  been 

It  Miohigaii.  —  After  the  prosecuting  exercise  of  the  righr  was  declined,  it 

a  torney  had  accepted  the  jury,  the  de-  was  too  late. 

fendant  challenged  a  juror  perempto-  Sight    to    Besonre     Challengei.  —  In 

rily,  and  the  prosecutor  was  allowed  to  Schufflin   v.  State,  20  Ohio  St.  233,  a 

challenge  one  of  the  jurors  originally  capital  case,  there  was  held  to  be  no 

in  the  box,  who  had  been  previously  error  in  the  fact  that  the  court  refused 

accepted  by  him.     Jhons  v.  People,  25  the  claim  of  the  defendant  to  reserve 

Mich.  499.  his  peremptory  challenges  until  a  full 

1.  In    People  v,   Damon,   13   Wend,  panel  of  twelve,  not  liable  to  successful 

(N.  Y.)  351,  which  was  a  capital  case,  challenge  for  cause,  should  be  selected, 

the  court  said:    "  The  regular  practice  but  required  both  parties  to  make  their 

is  to  challenge  jurors  as  they  come  to  peremptory    challenges,   after  having 

the  book  to  be  sworn,  and  before  they  hrst    exhausted    their    challenges    for 

are   sworn;    but   I   apprehend   this  is  cause,   to  each  juror  as    called,   and, 

matter  of   practice,    and   may   be   de-  upon   failure  of  the  parties  to  make 

parted   from  in  the  discretion  of   the  any  valid  challenge,  ordered  the  juror 

court."     In   People  v.  Carpenter,   102  so  called  at  once  to  be  sworn. 

N.   Y.  23S,  it  is  said  that  this  is  be-  8.  People    v,    Kuok    Wah    Choi,    2 

lieved  to  be  the  general  practice  in  the  Idaho    86;     State    v.    Armington,     25 

courts  of  New  York^  and  seems  to  be  Minn.  29;   State   v.  Brown,  12  Minn, 

the  rule  of  the  English  courts,  Reg.  v.  538;    State  v.   Roderigas.  7  Nev.  328; 

Frost,  9  C.  &  P.  129,  38  E.  C.  L.  70;  State  ».  Anderson,  4  Nev.  265;  Terri- 

and  also  of  the  courts  of  many  of  the  tory  v.  O'Hare,  I  N.  Dak.  36;  Ward  v, 

sister  states,     Epps   v.   State,    19  Ga.  Charleston  City  R.  Co.,  19  S.  Car.  521. 

102;  McFadden  z\  Com.,  23  Pa.  St.  12;  See  State  v.  Pritchard,  15  Nev.  74. 

Rash  V.  State,  61  Ala.  89;  State  v.  Pot-  Completion  of  Came  —  Jury  Kot  Sworn. 

ter,  18  Conn.  166.  — In  State  v.  Scott,  41  Minn.  365,  it 

Eight  to  Choose  Time  of  Challenge. —  was  held  that  a  defendant  in  a  criminal 

Where  challenges  are  required  to  be  case  who  waives  his  right  to  challenge 

made  before  the  jurors  are  sworn,  the  a  juror  peremptorily  when  the  juror 

prisoner  cannot  choose  the  time  before  is  called,  as  prescribed  by  statute,  can- 

they  are  sworn  within  which  to  make  not  so  challenge  after  completion  of  the 

his  challenge,  but  if  he  has  had  a  fair  panel,  although  the  jury  has  not  yet 

opportunity   to    make   it,   he    will  be  been  sworn. 

deemed  to  have  had  all  the  privileges  Infbrmation  as  to  Time  of  Challenge. — 

conferred  on  him  by  the  statute  where  Under  a  statutory  provision  that  the 

he   allows  the  juror  to  take  his  seat  defendant  must  be  informed  that  he 

without  challenge.     State  v.  Potter,  18  must  challenge   when    the    juror  ap- 

Conn,  166.  pears,  and  before  he  is  sworn,  there  is 

Declining  Challenge.  —  In  State  v,  no  error  in  rejecting  a  peremptory  chal- 
Potter,  18  Conn.  166,  a  juror  took  his  lenge  to  a  juror  after  he  has  been 
seat  on  the  panel,  the  defendant  hav-  individually  sworn  and  the  panel  com- 
ing declined  to  challenge  him  when  in-  pleted,  but  before  the  jury  is  sworn  in 
formed  by  the  court  that  he  might  do  a  body.  People  v.  Carpenter,  102  N.  Y. 
so.  After  the  panel  was  filled,  his  238.  In  this  case  the  court  informed 
peremptory  challenges  not  being  ex-  the  defendant's  counsel,  in  conformity 
hausted  the  prisoner  claimed  the  right  with  the  statute,  that  they  would  be 
to  challenge  the  juror  in  question,  but  required  to  challenge  peremptorily  as 
it  was  held  that  in  the  absence  of  any  each  juror  was  called  and  examined, 
reason  for  a  peremptory  challenge  then  before  he  was  sworn;  and  each  juror 
which  did  not  exist  before,  when  the  was  called,  examined,  and   accepted 
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made  by  statute  or  by  rules  governing  the  practice,  or  special  or 
peculiar  circumstances  are  presented,  a  peremptory  challenge 
interposed  after  the  administration  of  the  oath  to  the  jury  comes 
too  late.* 

(b)  Sight  Absolute.  —  Unless  the  time  when  or  the  order  in  which 
a  challenge  may  be  interposed  is  expressly  restricted  by  statute, 
the  absolute  right  to  challenge  a  proposed  juror  peremptorily 
may  be  exercised  at  any  time  after  his  appearance  and  before  he 
is  sworn  to  try  the  issue  or  issues  involved.*     The  right  of  per- 

before  he  was  sworn.     It  was  held  that  v.  State,  7  Blackf.  (Ind.)  593;   Wiley 

there  was  no  ground  of  complaint  that  v.  State,  4  Blackf.  (ind.)  458. 

the    right    of    peremptory    challenge,  Maryland,  —  Edelen     v,     Gough,    8 

which  was  deliberately  withheld  until  Gill  (MdJ  87. 

all  the  jurors  were  sworn,  was  not  con-  Michigan^  —  Hunter   «/.   Parsons,  22 

tinned  after  the  full  panel  was  secured.  Mich.  96. 

Bole  of  Fedoral  Prmetioe.  —  In  St.  Clair  North  Carolina,  —  State  v.  Patrick,  3 

V.  U.  S..  154  U.  S.  134,  a  rule  of  court  Jones  L.  (N.  Car.)  447. 

that  the  impaneling  and  challenging  of  Ohio,  —  Hooker   v.    State,    4    Ohio 

jurors  shall  conform  to  the  state  laws,  348. 

except  as  otherwise  provided  by  acts  of  Vermont,  —  State  v,    Spaulding,    60 

Congress  or  the   rules  of    the  court,  Vt.  228. 

**  but  a  juror  shall  be  challenged  or  ac-  See  also  i  Chit.  Crim.  Law  45. 

cepied  and  sworn  in  the  case  as  soon  Statutory  Construotion.  —  A  statutory 

as  his  examination  is  completed  and  provision  that  before  a  juror  is  called 

before    the    examination    of    another  the  defendant  shall  be  informed  that  if 

juror,"  was  held  consistent  with  the  he  challenges  an  individual  juror  he 

settled  principles  of  criminal  law,  and  must  do  so  when  the  juror  appears  and 

not  an  interference  with  the  selection  before  he  is  sworn  was  construed,  in 

of  an  impartial  jury.  '  State  v,  Pritchard,  15  Nev.  74,  to  mean 

1.  Cooley  V.  State,  38  Tex.  636;  Hor-  that  the  defendant  should  be  able  to 
bach  V,  State,  43  Tex.  242;  Kurtz  v,  challenge  peremptorily  until  the  juror 
State,    145    Ind.    119;     McFadden    v,  was  sworn. 

Com.,  23  Pa.  St.  12;  U.  S.  t'.  Morris,  i  After    Ezprewing    BatiBfaotion     with 

Curt.  (U.  S.)  23.  Jury.  —  The    right,  to  challenge    per- 

After  Opening  Statemente  to  Jury.  —  It  emptorily  may  be  exercised  so  long  as 

is  error  to  permit  a  party  peremptorily  the  jury  is  not  sworn,  notwithstanding 

to  challenge  a  juror  after  the  jury  has  the  previous  declarations  of  the  paity 

been    sworn,  and    after    the    opening  exercising  it  that  he  is  satisfied  with 

statements  have  been  made,  upon  mere  the  jury.     Hamper's  Appeal,  51  Mich, 

request  without    good    cause  shown,  71.     See  also   Hunter  v.   Parsons,  22 

and  against  an  objection  of  the  ad-  Mich.  96;    Jhons  v.  People,  25  Mich, 

verse  party.     Peoria,  etc.,  R.   Co.   w.  499. 

Puckett,  52  111.  App.  222,  citing  Mayers  Aooeptanee  by  Both  Parties.  —  A  juror 

V,  Smith,  25  111.  App.  67,  121  111.  442.  who  has  taken  his  place  in  the  jury 

Keoeifity  of  Setting  Aaide  Frooeedings  box,  and  with  whom  both  parties  pro- 
Had. —  After  the  jury  is  sworn,  it  is  fess  to  be  satisfied,  can  yet  be  pe rem p- 
too  late  to  challenge  any  of  them  torily  challenged  by  the  prosecution 
peremptorily  unless  there  be  first  inter-  before  he  is  sworn.  People  v.  Carrier, 
posed  a  motion  to  set  aside  the  submis-  46  Mich.  442. 
sion.     Kurtz  v.  State,  145  Ind.  119.  In  Curnow  v.  Phoenix  Ins.  Co.,  46 

2.  California.  —  People  v,  Jenks,  24  S.  Car.  79,  after  a  juror  was  presented 
Cal.  11 ;  People  v  Ah  You,  47  Cal.  and  challenged  by  the  plaintiff,  the  de- 
121;  Silcox  V,  Lang,  78  Cal.  118.  fendant  slated  that  there  was  no  objec- 

Florida,  — O'Connor  v.  State,  9  Fla.  tion  to  him,  and  the  juror  was  replaced 

215;  Mann  v.  State,  23  Fla.  610.  by  another  and  the  case  called  for  trial. 

Indiana,  —  Jackson    v,    Pittsford,    8  When  the  pleadings  were  about  to  be 

Blackf.  (Ind.)  194;    Wyatt  v.  Noble,  8  read  the  plaintiff,  over  the  defendant's 

Blackf.    (Ind.)    507;     Beauchamp    v,  exception,   was  allowed   to  challenge 

Sute,  6  Blackf.    (Ind.)     299;    Munly  again,  and  there  was  held  to  be  no 
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emptory  challenge  ought  to  be  held  open  to  the  last  possible 
period,  to  wit,  up  to  the  actual  swearing  of  the  jury,^  and  no  cir- 
cumstance can  bring  that  right  within  the  discretion  of  the  court 
so  long  as  it  is  confined  to  the  number  of  challenges  allowed  by 
law.* 

(3)  After  Administration  of  Oath.  —  The  allowance  of  a  chal- 
lenge of  this  nature,  after  the  acceptance  of  a  juror  and  after  he 
has  been  sworn  in  the  case,  is  not  a  strict  matter  of  right,'  but  in 
the  discretion  of  the  court,  and  for  good  cause,  such  a  challenge 
may  be  allowed,  either  before  or  after  the  completion  of  the 
panel.  In  some  states  such  a  contingency  is  provided  for  by 
statute.'* 

error  in  view  of  a  statutory  provision  previous  answer  of  counsel  when  de- 
allowing  two    peremptory   challenges  dining  to  challenge  peremptorily, 
and  extending  the  right  to  jurors  sub-  After  Ezamination  of  Whole  PanoL  — 
stituted  for  those  challenged.  A  party  will  not  lose  his  right  to  chal- 

DeUy  in  Swearing  Jnry.  —  Under  a  lenge  peremptorily  a  juror  whom  he 

statute  providing  that  if  all  the  chal-  has  examined  on  a  voir  dire  because  of 

lenges  for  cause  on  both  sides  be  dis-  failure  to  exercise  the  right  until  after 

allowed,  either  party  may  take  a  per-  he  had  examined  the  remainder  of  the 

emptory   challenge,    unless  the    right  panel.    Hunter  z/.  Parsons,  22  Mich.  96. 

has  been  exhausted,  and  which  sets  no  ITeceMity  of  Oath.  —  An  order  that  in 

limit  when  such   challenges  shall   be  filling  the  panel  each  juror  called  shall 

taken,  except  that  they  shall   be  inter-  be  finally  passed  on  by  the  exercise  or 

posed  before  the  jury  is  sworn,  if  for  waiver  of  peremptory  challenges  is  in- 

any  reason  a  court  delays  swearing  the  effectual  if  before  the  challenge  it  has 

jury   until  it  is  fully   impaneled,   the  not  been  supplemented  with  an  oath  to 

time  for   challenging  peremptorily   is  the  juror  to  try  the  cause.     State  v. 

thereby  extended,   its  only  limitation  Pritchard,  15  Nev.  74. 

being    the   lime    the   jury    is    sworn.  2.  O'Connor    v.   State,   9    Fla.   215; 

State  V.  Pritchard,  15  Nev.  74.  Slate  v.  Pritchard,  15  Nev.  74;  Hend- 

Under  the  English  Praotiee  the  party  rick  v.  Com.,  5  Leigh  (Va.)  710. 

may  challenge  until  the  jury  is  sworn.  8.  People  v.  Reynolds,  i6  Cal.  128. 

See  State  v.  Ezell,  41  Tex.  35.  4.  People    v.   Ward,    105    Cal.    335; 

1.  After  ChaUenging  for  Canse.  —  The  People  v,  Bemmerly,  87  Cal.  117;  State 

right  of  the  accused  to  challenge  per-  v.  Hill,  46  La.  Ann.  736;  State  v.  West, 

emptorily  may  be  reserved  until  after  46  La.  Ann.   1009;    State  v.  Wren,  48 

he   has   made   all   his    challenges  for  La.  Ann.  803;    State  v.  Roland,  38  La. 

cause.     Hooker  v.  State,  4  Ohio  348.  Ann.  18;  State  v.  Pritchard,  15  Nev.  74. 

After  Completion  and  Beifore  Swearing  In  California.  —  If  a  party  has  omitted 

Jury. —  In  Lindsley  v.  People,  6  Park,  to  challenge  peremptorily  he  may  do 

Cr.  Rep.  (N.  Y.  Supreme  Ct.)  233,  the  so  after  a  juror  is  sworn,  but  before  the 

twelfth    juror  called   was    challenged  completion  of  the  jury.     If  he  does  not 

for  cause,  and  the  challenge  was  over-  show  cause  he  cannot  so  challenge,  if 

ruled.     The   court    then    inquired    of  the    jury    is    completed.       People    v. 

counsel  for  the  defendant  if  they  chal-  Scoggins,  37  Cal.  676. 

lenged  peremptorily,  and  on  receiving  In    Maaaachnsetta,    under    a    statute 

a  negative  answer  the  juror  took  his  allowing    peremptory    challenges    of 

seat    in    the    box.      While    the  othei  jurors  from  the  panel  called  to  try  the 

jurors  were   being  sworn,  and   before  case  before  the  commencement  of  the 

the  administration  of  the  oath  to  the  trial,   a  talesman  may  be  challenged 

juror  in  question,  counsel  for  the  de-  after  he  is  sworn  but  **  before  anything 

fendant  insisted  on  the  right  of  then  else  is  done."     Sackett  v.  Ruder,  152 

challenging  peremptorily,  and  it  was  Mass.  397. 

held  that  the  right  still  existed,  that  its  Pnblio    Diaoloanre    of    BoMona.  —  In 

exercise  was  an  absolute  right  which  Tweed's  Case,  13  Abb.  Pr.  N.  S.  (N.  Y. 

could   not  be  controlled   by  the  court.  Oyer  &  T.  Ct.)  372,  note,  wherein  it  was 

and  that  \\  had  not  been  waived  by  the  held  that  a  juror  may  be  peremptorily 
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(4)  Extension  and  Abridgment  of  Time.  —  Though  a  trial 
judge  may  have  no  authority  to  extend' the  time  for  challenging 
beyond  the  time  fixed  by  statute,*  he  cannot  by  rule  or  order,  or 
by  notice  or  direction  to  the  parties,  abridge  the  time  prescribed 
by  statute  within  which  they  may  exercise  their  right.* 

challenged  after  he  has  been  sworn,  it  at  the  request  of  the  defendant  does  not 
was  held  that  the  court  could  exercise  vacate  or  set  at  naught  a  former  swear- 
its  discretion  in  allowing  a  challenge  ing  of  each  juror  individually,  so  that 
after  a  juror  was  sworn  without  requir-  the  right  to  challenge  peremptorily 
ing  counsel  publicly  to  disclose  their  will  revive.  People  v.  Carpenter,  38 
reasons  for  interposing  such  challenge,  Hun  (N.  Y.)  490,  affirmed  102  N.  Y. 
and  that  the  court  itself  being  satisfied  338. 

that  substantial  reasons  existed  which  1.  State  v.  Fuller,  114  N.  Car.  885. 

rendered  it  improper  that  the  j uror  pro-  Befoial  of  fhe  Trial  Judge  to  Extrad  the 

posed    to    be    challenged     should    be  Time  for  peremptory  challenges  beyond 

allowed  to  sit  in  the  case,  the  challenge  that    fixed    by    statute    is    not   error, 

might  be  so  allowed  at  any  time  before  State  v.  Fuller,  114  N.  Car.  885. 

the  actual  commencement  of  the  trial.  2.  The  Court  Caanot  by  amy  Bole  or 

Citing  U.  S.  V.  Morris,  i  Curt.  (U.  S.)  Order  deprive  a  prisoner  of  the  right  to 

23;    People  V.  Damon,   13  Wend.  (N.  challenge  a  juror  peremptorily  before 

Y.)  351.  he  is  sworn,  consequently  it  cannot  do 

Conoenioii   of    Diseretion.  —  Upon    a  so  indirectly  by  notifying  him  that  a 

criminal  trial,  after  the  defendant  had  failure  to  challenge  at  a  time  stated, 

exhausted  his  peremptory  challenges,  but  before  the  jury  is  sworn,  will  be 

the  counsel  for  the  people  asked  to  in-  considered    an    acceptance.    State    v. 

terpose  a  peremptory   challenge   to  a  Piitchard,  15  Nev.  74. 

juror  who  had  been  sworn  and  taken  The  right  to  challenge  peremptorily 

his  seat,  because  of  matters  which  had  exists   until   the  juror  is  sworn,  and 

come  to  the  counsel's  knowledge  after  cannot  be  abridged  by  the  refusal  of 

the  juror  was  sworn.     The  counsel  ior  the  court  to  allow  it  to  be  exercised 

the  defendant  objected,  conceding  that  after  the  juror  takes  his  seat  in  the 

it  was  in  the  discretion  of  the  court  to  jury    box.     People    v.    Carpenter,   36 

permit  the  challenge,  but  claiming  that  Hun  (N.  Y.)  315. 

the  discretion  should  not  and  could  not  Beaeonable  Time  should  be  given  to 
be  exercised  upon  a  mere  oral  state-  the  defendant  to  make  his  choice,  but 
ment  of  counsel.  He  also  objected  be-  after  the  lapse  of  such  time  as  the 
cause  the  defendant  had  exhausted  his  judge  ma^  consider  reasonable  the 
peremptory  challenges.  The  court  presiding  judge  should  act  in  the  mat- 
overruled  the  objections  and  granted  ter,  and  if  more  time  is  desired  he 
the  request,  and  it  was  held  that,  as-  should  be  notified  of  the  fact  and  asked 
suming  the  court  had  discretion  to  per-  for  indulgence.  He  is  not  bound  by 
mit  a  peremptory  challenge  after  the  any  unbending  rule,  but  even  after 
juror  had  been  sworn,  as  conceded,  it  ordering  the  juror  to  be  sworn  he 
was  a  proper  exercise  of  that  discretion  may  revoke  his  order  and  allow  the 
to  act  upon  the  assurance  of  the  public  defendant  to  object,  or  make  such 
prosecutor.  People  v.  Hughes,  137  N.  other  disposition  of  the  juror  as  would 
Y.  29.  be  proper  under  the  law,  upon  applica- 

Sabetitation     and     Seewearing.  —  In  tion  for  that  purpose.    Carr  v.  State, 

Marion  v.  State,  20  Neb.  233,  after  the  76  Ga.  592. 

jury  had  been  impaneled  and  sworn.  Allowing    Longeet   Poeeible    Time. — 

one  of  the  members  was  excused  on  a  Where  the  statute  makes  no  provision 

challenge  interposed  by  the  accused  by  as  to  the  time  when  a  challenge  shall 

permission  of  the  court,  and  it  was  held  be  interposed,  except  that  it  may  be 

that  there  was  no  error  of  which  the  taken  before  the  juror  is  sworn,  or  that 

defendant  could  complain  in  substitut-  for  good  cause  the  court  may  allow  it 

ing  a  new  juror,  reswearing  the  panel,  after  the  juror  is  sworn,  the  longest 

and  proceeding  therewith  against  his  possible  time  should  be  allowed  to  the 

objection.  accused  to  exercise  his  right  of  per- 

BeriTor  of  Right  by  Sefwearing  Jnrj.  emptory    challenge.    State  v,   Pritch- 

—  A  reswearing  of  the  jury  as  a  whole  ard,  15  Nev.  74. 
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k.  Challenging  to  Full  Panel.  —  It  has  been  said  that  it 
was  the  general  rule  at  common  law  that  no  peremptory  chal- 
lenges could  be  made  until  the  panel  was  filled.^  In  a  number 
of  the  states  the  practice  is  to  have  twelve  persons  who  have 
qualified  in  the  box  before  either  side  can  be  required  to  challenge 
peremptorily,*  and  in  some  jurisdictions  as  each  juror  is  excluded 
another  is  called  to  fill  his  place,'  while  in  others  the  full  panel  is 
required  to  be  first  passed  on  and  accepted  by  one  side,  and  then 
tendered  to  the  other  side,  which  is  required  to  exercise  its  right.* 

1.  Cooley  v»  State,  38  Tex.  636.  each  f>arty  may  exercise  the  ri^ht  of 

2.  People  V.  Scoggins.  37  Cal.  676;  peremptory  chaUenge,  but  neither  can 
People  V.  lams,  57  Cal.  115;  People  v.  be  required  to  exercise  it  peremptorily 
Russell,  46  Cal.  lai;  Silcox  v.  Lang,  until  this  stage  of  the  proceedings. 
78  Cal.  118;  Vance  v,  Richardson,  1x0  Taylor  v.  Western  Pac.  R.  Co.,  45  Cal. 
Cal.  414;   Shelby  v.  Com.,  91  Ky.  563;  323. 

People  V,  Callaghan,  4  Utah  63.  In  Califoraia  the  practice  is  to  have 

Ift  Kebratka  peremptory  challenges  twelve  jurors  in  the  box  before  requir- 

cannot  be  compelled  until   all  objec-  ing  the  parties  to  exercise  their  per- 

tions  to  the  jury  have  been  otherwise  emptory  challenges,  and  then  to  call 

passed  on  and  twelve  men  are  in  the  another  juror  whenever  a  peremptory 

box.     Rutherford   v.    State,    3a    Neb.  challenge  shall  have  been  exercised. 

714.     In  this  case  a  conviction  was  re-  Vance  v,   Richardson,   no   Cal.    414; 

versed  because,  against  his  objection.  People  v.  Scogffins,  37  Cal.  679;  Silcox 

the    defendant    was    required    to  use  v,  Lang,  78  Cal.  118. 

three  peremptory  challenges  before  the  4.  Iffiiriiriypi.  —  It  is  correct  practice 

box  was  filled.  to  require  each   party,    when    a    full 

8.  In  Oalifdmia,  in  a  Criminal  Oansa,  panel  is  presented  to  him,  to  challenge 

twelve  names  must  be  drawn  from  the  all  whom  he  desires  to  challenge,  and 

box,  and  the  defendant  may  examine  not  to  permit  experimenting  by  chal- 

separately    each    person    drawn,    and  lenging  one  and  waiting  to  see  who  is 

make  his  challenges  for  cause  before  called  to  his  place,  and  then  to  chal- 

challenging  any  one  peremptorily.     If  lenge  others  who  were  in  the  box  at 

he  challenges  a  certain  number  (say  first.    Thompson  r.  State,  58  Miss.  62. 

six),    those    accepted    must    then     be  See  Tatum  v.  Preston,  53  Miss.  654. 

sworn,   and   additional   names  to  the  Under  a  statutory  provision  (Miss, 

number  of  those  challenged  be  drawn  Code,  1892,  §  1423)  that  all   peremp- 

and  presented  for  examination,   with  tory  challenges  by  the  state  shall   be 

which  the  same  process  should  be  re-  made  before  the  juror  is  presented  to 

peated,  and  so  continued  until  the  jury  the  prisoner,  and  that  in  all  cases  the 

is  completed.     People  v,  Scoggins,  37  accused  shall  have  presented   to  him 

Cal.  676;  People  v.  lams,  57  Cal.  115;  a  full  panel  before  being  called  on  to 

People  V,   Russell,   46  Cal.   121.    See  make  his  peremptory  challenges,  a  full 

also  People  v.  Callaghan,  4  Utah  63.  panel  should  be  passed  on  and  accepted 

And  see  the  discussion  in  Territory  v.  by  the  state,  and  tendered  to  the  de- 

O'Hare,  i  N.  Dak.  36.  fendant,  who  should  then  be  required 

CivU  OsMi.  —  Where    the  particular  to  challenge  those  of  the  panel  against 

stage  of  the  proceeding  at  which  per-  whom  he  desires  to  exercise  the  right, 

emptory  challenges  may  be  interposed  The  state  should  then  fill  the  panel  and 

is  not  specified  by  statute,  the  proper  again  present  it  to  the  defendant,  who 

practice  in  a  civil  action  is  to  afford  should  then  be  allowed  and  required  to 

each   party   the   right  to  examine  the  continue   his    challenges    from    those 

whole  twelve  jurors  before  exercising  added   by  the  state  until  he  has  cx- 

the  right  of  peremptory  challenge  as  to  hausted   those   to  whom    he    objects, 

any,  and    if    some    are    excused    for  within  the  limits  of  the  challenges,  and 

cause  the  deficiency  must  be  supplied  soon  until  the  jury  is  secured.     Gib- 

with  other  names,  who  may,  in  like  son   v.   State,   70  Miss.  554;    State  v. 

manner,  be  examined,  until  there  shall  Miichel,  (Miss.  1893)  12  So.  Rep.  710. 

be  found  in  the  box  twelve  competent  WisooaiiiL  —  In    Lamb  v.   State,  36 

and   qualified  jurors,   and    thereupon  Wis.  424,  it  did   not  appear  that  the 
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Under  such  practice,  when  a  full  jury  is  presented;  each  party 
should  be  required  to  challenge  as  many  members  of  it  as  he 
objects  to,  and  thereafter  should  be  restricted  in  his  challenges  to 
the  new  jurors  presented;  ^  and  where  the  calling  of  a  new  juror 
is  made  necessary  by  the  challenge  of  either  party,  the  adverse 
party  may  challenge  the  new  juror,  though  he  previously  passed 
the  panel,  if  he  has  not  already  exhausted  the  challenges  allowed 
by  law.* 

i.  Order  of  Challenging — (i)  Criminal  Proceedings  —  (a) 
Generally.  —  As  between  the  state  and  a  defendant  in  a  criminal 
proceeding,  and  in  the  absence  of  statute,  the  order  in  which 
challenges  should  be  interposed  does  not  appear  to  have  been 
formerly  well  settled.  In  some  few  jurisdictions  the  prisoner  has 
been  required  to  challenge  first,  or  at  least  the  fact  that  he  has 
been  so  required  has  not  been  considered  prejudicial.*     However, 

panel  had  been  called,  but  it  did  ap-  defendant  and  a  refilling  of  the  box, 

pear  that  twelve  were  not  called  before  the  plaintiff  was  allowed  against  the 

any  was  sworn,  but  that  each  juror  was  defendant's  objection  to  challenge  one 

called    singly,   singly   questioned    for  of  the  jurors  first  selected,   and   the 

principal   cause  or  favor,  and    singly  practice  was  held  unobjectionable, 

submitted  to  the  parties  for  peremp-  2.  U.  S.  v.   Daubner,  17  Fed.   Rep. 

lory     challenge    before  another    was  793. 

called,  and  if  not  challenged  peremp-  Absolate  Bight  to  Use  All  Challenge!, 

torily,  was  at  once  sworn,  and  so  on,  —  Where  a  party  entitled  to  two  per- 

until    the    jury    was    completed    and  emptory     challenges     uses    one    and 

sworn.     This   mode   was   held  an  im-  passes  the  other,  after  exhaustion   of 

pairment  of  the  right  of  peremptory  the  box,  he  may  use  the  other  on  .the 

challenge.  refilling  of  the  box,  as  to  any  member 

Befilling  Panel.  —  There  is  no  error  of  the  panel.     Koch  v.  State,  32  Ohio 

in    refusing   to  have   the   panel    filled  St.  352. 

after  each  peremptory  challenge.  State  S.England.  —  In  Brandreth's  Case, 
V.  Ezell,  41  Tex.  35.  32  How.  St.  Tr.  771,  the  question  arose 
1.  Tatum  V.  Preston,  53  Miss.  654.  whether  the  prisoner  should  be  required 
Challenging  Jnron  Previously  Accepted  to  exercise  his  right  of  peremptory 
After  Exercise  of  Blffht  by  Adverse  Party,  challenge  before  the  right  of  chal- 
—  In  People  v.  McQuade,  no  N.  Y.  lenge  was  exercised  by  the  crown,  and 
284.  when  the  box  was  full,  the  people  after  full  argument  it  was  decided 
challenged  six  jurors,  who  were  re-  that,  according  to  the  uniform  prac- 
placed,  and  the  district  attorney  de-  tice.  the  right  must  be  exercised  first 
clared  himself  content.  The  defense  by  the  prisoner.  See  also  Layer's 
then  insisted  that  the  prosecution  Case,  16  How.  St.  Tr.  135;  State  v. 
should  exercise  its  right  before  the  de-  Bone,  7  Jones  L.  (N.  Car.)  I2i;  Turpin 
fendant  exercised  his  right,  which  the  v.  Slate,  55  Md.  462. 
court  refused  to  rule,  and  the  defend-  Alabama. —  In  Spigener  v.  State,  62 
ant  excepted.  The  defendant  then  Ala.  383,  the  court  said:  "  We  do  not 
challenged  peremptorily,  and  the  va-  find  it  positively  declared  which  party 
cancies  were  filled  as  before.  It  was  shall  first  make  known  his  challenges, 
held  reversible  error  to  permit  the  In  England,  for  many  long  centuries, 
prosecution  subsequently,  against  the  the  crown  or  government  has  had  no 
objection  and  exception  of  the  defend-  right  of  peremptory  challenge.  In 
ant  to  challenge  jurors  who  were  in  many  of  the  states  composing  the 
the  box  when  the  district  attorney  first  American  Union,  the  state  may  chal. 
declared  himself  content.  lenge  3.  limited  number  of  jurors  with- 
in Fountain  v.  West,  23  Iowa  9,  out  assigning  any  reason  or  showing 
twelve  men  being  in  the  box,  the  plain-  any  cause  therefor.  Such  is  the  law  of 
tiff  stated  that  he  did  not  wish  to  chal-  Alabama.  The  number  is  difTerent  in 
lenge,    but    on    a    challenge    by    the  the  different  states,   and   usually   in- 

499  Volume  Xn. 


Formation  of  Trial  Jnrj. 


JURY. 


Peremptory  Challenget. 


to  afford  to  a  defendant  accused  of  crime  every  reasonable  oppor- 
tunity to  procure  a  jury  of  fair  and  impartial  men,  the  better 
practice  and  the  one  generally  recognized  requires  the  state  to 
accept  or  reject  the  person  proposed  as  a  juror  before  he  is  put 
upon  the  accused.* 

(b)  ChaUenges  UxLoqnal.  —  Where  the  number  of  challenges  to 
which  the  state  is  entitled  is  less  than  the  number  allowed  to  the 
defendant,  in  alternating,  the  defendant  may  be  required  to  inter- 
pose in  his  turn  such  a  proportion  of  his  challenges  as  will  enable 
both  sides  to  exhaust  their  challenges  in  turn.* 


creases    with    the  magnitude    of 
offense  charged." 

In  Maryland  there  was  held  to  be  no 
error  in  the  action  of  the  trial  court  in 
requiring  the  defendant  to  challenge 
peremptorily  before  calling  on  the  state 
to  exercise  its  right.  Turpin  v.  State, 
55  Md.  462. 


the  lenges  and  to  furnish  the  defendant 
with  its  list  that  he  might  ascertain 
who  were  challenged,  before  striking 
from  his  list,  is  not  error,  the  practice 
in  this  respect  being  regulated  by  stat- 
ute. Vernon  v.  State,  (Tex.  Crim. 
App.  1895)  33  S.  W.  Rep.  364,  distin- 
guishing Lewis  V.  U.  S.,  146  U.  S.  370, 


In  Texas  it  has  been  held  that  there    decided  in   the  absence  of  a  statute. 


is  no  error  in  requiring  the  defendant 
to  pass  on  a  full  jury  and  to  challenge 
or  accept  its  members,  and  in  filling 
the  places  of  those  challenged  and  re- 
quiring the  defendant  to  pass  on  the 
new  jurors,  before  requiring  the  state 
to  pass.  State  v.  Ezell,  41  Tex.  35. 
1.  Alabama.  —  Spigener  v.  State,  62 


See  also  Phillips  v.  State,  6  Tex.  App, 

44. 

In  Kew  Mexico,  under  a  statute  pro- 
viding that  no  defendant  shall  be  re- 
quired to  challenge  peremptorily  any 
particular  juror  until  the  state  shall 
have  finally  passed  upon  and  accepted' 
such  juror  (Laws  N.  Mex.  1889,  p.  26, 


Ala.  383;  Wilson  v.  Stale,  31  Ala.  371,    §  24),  it  is  reversible  error  to  compel 


Mut'phy  V.  State,  37  Ala.  142;  Lyman 
V,  State,  45  Ala.  72;  Murray  v.  State, 
48  Ala.  675. 

Arkansas.  — Stewart  v.  State,  13  Ark. 
720. 

Iowa.  —  State  v.  Bowers,  17  Iowa  46. 

Mississippi,  —  Stewart  v.  State,  50 
Miss.  587. 

Missouri,  —  State   v.    Hays,   23   Mo. 


the  defendant  to  exercise  his  right 
when  before  completion  of  the  jury  the 
regular  panel  becomes  exhausted,  and 
a  special  venire  has  not  been  drawn 
and  a  jury  completed  therefrom.  Ter- 
ritory V,  Lermo,  (N.  Mex.  1896)  46 
Pac.  Rep.  16.  See  also  Territory  v. 
Barrett,  (N.  Mex.  1894)42  Pac.  Rep.  66. 
In  Kew  Tork,  under  the  provisions  of 
287;  State  V,  Steeley,  65  Mo.  218;  State    the  Code  of  Criminal  Procedure,  the 


V.  Degonia,  69  Mo.  485. 
Nevada,  —  State  v,  Pritchard,  15  Nev. 

74. 

Ohio.  —  Hooker  v.  State,  4  Ohio  348. 

United  States.  —  U.  S.  v.  Butler,  I 
Hughes  (U.  S.)457. 

ChaUenging  Together  by  Striking  from 
Iiiet.  —  Where  no  prejudice  is  shown, 
it  is  no  ground  of  reversal  that  the 
stale  and  the  defendant  were  required 
to  challenge  peremptorily  at  the  same 


prosecution  may  be  required  to  exer- 
cise its  right  of  peremptory  challenge 
before  the  defendant  has  made  known 
whether  the  jury  is  satisfactory  to  him. 
People  V.  McGonegal,  136  N.  Y.  62. 

The  New  York  Act  of  iSyj  did  not 
prescribe  in  what  order  the  right  of 
peremptory  challenge  should  be  exer- 
cised, but  this  was  first  prescribed  by 
section  385  of  the  Code  of  Criminal 
Procedure,    and    the    requirement    of 


time  by  striking  from  a  list,  instead  of  that  section  that  the  people  shall  chal- 

conforming  to  the  practice  of  allowing  lenge  first  is  the  only  substantial  ad- 

a  right  to  be  exercised  as  each  party  vantage    remaining    to    a    defendant, 

was  called  to  be  sworn,  after  having  People  v.  McQuade,  110  N.  Y.  284. 

been  found  qualified  to  serve,  the  state  In  Penniylvania,  the  commonwealth 

speaking  first  and  the  defendant  after-  can  only  be  held  to  alternative  chal- 

wards.     State  v.  Hays,  23  Mo.  287.  lenges  when  the  box  is  full.     Com.  v. 

Information   to    Defendant   of    ITamee  Reid,  8  Phila.  (Pa.)  385. 
Stricken  OiT.  —  The  refusal  of  the  court  2.  In  Delaware,  in  a  crimin&l  proceed- 
to  require  the  state  to  make  its  chal-  ing  in  which  the  defendant  is  aUowed 
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(2)  Civil  Actions.  —  In  civil  cases,  by  force  of  express  statutes, 
the  duty  first  to  exercise  his  right  may  devolve  on  the  plaintiff.^ 

(3)  Discretion  of  Court.  —  In  the  absence  of  statutory  pro- 
visions or  rules  of  practice  respecting  the  order  in  which  peremp- 
tory challenges  shall  be  interposed ,  the  mode  of  procedure  is 
discretionary  with  the  trial  judge,*  whose  action  in  that  behalf  is 
not  the  subject  of  review.* 

six  and  the  state  three  challenges,  the  quiring  the  plaintiff  to  announce  his 

latter  has  the  right  to  reserve  its  chaU  peremptory  challenges  first,  it  is  im- 

lenges  until  the  defense  has  interposed  material  who  has  the  butden  of  proof. 

three  challenges,  and  thereafter  to  ex-  Hegney  v.  Head,  126  Mo.  619. 

ercise  its  privilege  as  to  any  new  man,  2.  Indiana,  — Jones      v.      State,      2 

until  the  right  is  exhausted.     State  v.  Blackf.  (Ind.)  475. 

Brown,  (Del.  1896)  36  Atl.  Rep.  458-  Iowa,  — State  v.  Pierce,  8  Iowa  231; 

In  Idaho,  in  a  criminal  case,  the  de-  State  v.  Shelledy,  8  Iowa  477. 

fendant  has  double  the  number  of  per-  Maryland.  —  Zimmerman  v.  State,  56 

emptory  challenges  allowed  the  state,  Md.  536;  Turpin  v.  State,  55  Md.  464. 

which   is   required   to   make    the   first  Massachusetts,  —  Com.   v.   Piper.  120 

challenge,  and  thereafter  the  defense  Mass.  185. 

is  required  to  challenge  twice  before  Michigan.  —  Hamper's    Appeal,    51 

the  state  can  be  again  called  on  to  ex-  Mich.  71. 

ercise  'ts  next  peremptory  challenge.  *  Minnesota,  —  St.       Anthony       Falls 

State  V  3rowne,  (Idaho  1896)  44  Pac.  Water-Power     Co.     v,     Eastman,     20 

Rep.  552  Minn.  277. 

Under  tai  Washington  Ck)de,  §§  348,  Missouri,  —  State   v.   Hays,   23   Mo. 

1297,  providing  that  the  plaintiff  may  287. 

challenge    once,    and    the    defendant  Nebraska.  —  Gravely     v.     State,    45 

once,  and  so  alternately,  and  that  such  Neb.  878. 

provision  shall  apply  to  criminal  cases.  New     Hampshire.  —  Boardman      v. 

in  a  case  wherein  the  defendant  has  Woodman,  47    N.    H.    120;    State    v, 

twelve  challenges    and  the  state   six.  Pike,  49  N.  H.  399;  Ossipee  Hosiery, 

the  defendant  must  exercise  two  chal-  etc.,  Mfg.  Co.  v,  Canney,  54  N.  H.  314. 

lenges  to  one  exercised  by  the  state  New  Jersey,  —  Patterson  v.  State,  48 

until  all  the  challenges  allowed  both  N.  J.  L.  381. 

sides  respectively  are  exhausted.    State  New    York,  —  People    v.   Miles,    143 

V.  Eddon,  8  Wash.  292.  N.  Y.  383. 

Joint    Befendants.  —  In     Rounds    v,  Ohio.  —  Schufflin  v.  State,  20  Ohio  St. 

State,  57  Wis.  45,  the  two  defendants  233. 

had  forty-eight  challenges  collectively,  South     Carolina, — State    v.     Boat- 

and  the  state  twelve;  it  was  held  that  wright,  10  Rich.  L.  (S.  Car.)  407. 

in  alternating  the  state  had  the  right  to  Vermont,  —  State  v,  Flint,  60  Vt.  304. 

challenge  one  and  the  defendants  four  Wisconsin,  —  Santry  v.  State,  67  Wis. 

jurors;  that  the  state  was  not  bound  to  65. 

challenge  until  after   four  challenges  If  the  Court  Delayi  Swearing  the  Jnry 

by  the  accused,  and  had  not  lost  the  until   it   is  completed,  it  is  just  and 

right  to  challenge  when   the  accused  reasonable  for  the  defendant  to  alter- 

failed   to  exercise   their  right   to   the  nate  with  the  state   in  taking  his  chal- 

limit.  lenges,   where    the    statute    does   not 

Bole  of  Court.  —  Where  the  number  prohibit  such  practice.     State  t^.  Pritch- 

of  peremptory   challenges  allowed   to  ard,  15  Nev.  74. 

the  defendant  and  that  allowed  to  the  Federal  Courti. —  Where  no  provision 
state  are  unequal,  the  trial  court  may  is  embodied  in  an  Act  of  Congress  re- 
establish a  reasonable  rule  as  to  the  specting  the  order  in  which  peremp- 
n umber  of  challenges  to  be  used  by  tory  challenges  shall  be  made,  the 
each  side  alternately  until  exhaustion  courts  of  the  United  States  are  not 
of  the  right.  State  v.  Bailey,  32  Kan.  83.  bound  by  any  settled  rule  of  criminal 

1.  Vance  v,    Richardson,    no    Cal.  law  to  pursue  the  particular  method 

414;  Davenport  Gas  Light,  etc.,  Co.  v.  required  by  the  local  law.     Pointer  v. 

Davenport,  13  Iowa  229.  U.  S.,  151  U.  S.  396. 

Burden  of  Proof .  —  Under  a  statute  re-  8.  State    v,  Shelledy,   8    Iowa   477; 
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(4)  Failure  to  Follow  Prescribed  Order  —(a)  Bight  Lost.  —  Where 

the  order  of  the  interposition  of  challenges  is  prescribed  by  a 
mandatory  statute,  or  the  order  in  which  they  shall  be  taken  is 
matter  of  substance,  the  parties  may  be  compelled  to  challenge 
in  the  prescribed  order,  and  a  disregard  of  the  requirement  may 

constitute  prejudicial  error.*  In  such  case,  the  failure  to 
challenge  in  turn  may  be  treated  as  if  a  challenge  were  actually 
interposed.* 

State  V,  Pierce,  8  Iowa  231;   Com.  v.  Tom.  —  Alleged  error  in  refusing  the 

Piper,  120  Mass.  185:  Ossipee  Hosiery,  right  to  challenge  pereniptorily  out  of 

etc.,  Mfg.  Co.  V.  Canney,  54  N.  H.  395;  turn  will  not  be  considered  when  it  is 

State  V.  Pike,  49  N.  H.  399,  406,  note;  apparent  that   no  other   verdict   than 

Patterson   v.   Slate,  48  N.  J.   L.   381;  that   rendered  would   have  been  war- 

Schufilin  v.  State,  20  Ohio  St.  233.  ranted   by   the   evidence.      Poncin    v, 

1.  Smith  V,  State,  4  Greene  (Iowa)  Furth,  15  Wash.  201. 

189;    Stewart  v.  State,    50  Miss.   587;  Form  of  Objection  to  Challenge  Out  of 

State  V.  Steeley,  65  Mo.  218;    State  v.  Tom.  —  Where   the   plainiiflf   failed   to 

Degonia  69  Mo.  485;   Cunningham  v.  exercise  his  right  of  challenge  in  turn 

Prusansky,  59  Mo.  App.  498;    People  as  provided  by  statute,  but  challenged 

V.   McQuade.   no  N.  Y.  284;    Sta'te  v.  thereafter,  it  was  held  that  any  objec- 

FuUer,  114  N.  Car.  885;    Com.  v.  Fra-  lion    by   the    defendant    should    have 

lier,  3  Brews.  (Pa.)  490.  been   to  the  exercise  of  the  challenge 

Expressing  Batisfaetion  with  Jury. —  out  of  turn,  and  not  to  the  juryman 
Where  the  parties  alternately  chal-  leaving  the  box  after  he  was  chal- 
lenged before  the  panel  was  filled,  and  '  lenged,  upon  the  theory  that  the  jury 
the  plaintiff,  when  asked  if  he  was  was  complete.  Gilchrist  v,  Brande,  58 
satisfied,    waived    his   right   **  for  the  Wis.  184. 

present,"  and  the  defendant  declared  WalTor  of  Objection  to  Challenge  Ont  of 

himself  satisfied,  it  was  held  that  there  Tom.  —  In  Gilchrist  v.  Brande.  58  Wis. 

was  no  error  in  declining  to  allow  the  184,  the  record  showed  that  after  the 

plaintiff  then   to   exercise    the    right,  plaintiff  had  challenged  two  jurors  and 

Vance  E'.  Richardson,  no  Cal.  414.  the    defendant    three    (the    statutory 

Bosnmption  of  Eight. —  It  is  error  to  number),  a  new  juror  was  called  and 
permit  the  prosecution,  against  the  ob-  challenged  by  the  plaintiff.  It  not  ap- 
jection  of  the  defendant,  to  resume  the  pearing  that  any  objection  was  inter- 
right  of  peremptory  challenge  after  posed  by  the  defendant,  it  was  held 
such  challenges  had  been  interposed  that  the  objection  would  be  deemed  to 
by  the  defendant,  and  peremptorily  to  have  been  waived, 
challenge  jurors  who  were  in  the  box  8.  Where  a  Party  Has  Declined  to  Gbal- 
when  the  defendant  commenced  to  lenge  when  entitled,  but  thereafter, 
challenge,  not  excluded  on  his  chal-  and  following  a  challenge  by  the  de- 
lenge.  and  as  to  whom  the  district  at-  fendant,  has  exercised  the  right,  the 
torney  had  before  declared  himself  waiver  may  be  treated  as  one  chal- 
content,  in  view  of  a  statute  requiring  lenge.  Fountain  v.  West,  23  Iowa  9. 
challenges  to  be  taken  first  by  the  peo-  Declining  Challenge.  —  In  Hotz  v, 
pie  and  then  by  the  defendant.  Peo-  Hotz,  2  Ashm.  (Pa.)  245,  a  list  of  the 
pie  V,  McQuade,  no  N.  Y.  284.  jurors   was   handed  to    the   plaintiff's 

ITnder  the  Kew  TorkCodeof  Criminal  counsel,  who  declined  to  challenge  by 

Proeedore,  §§  385,  386,  the  prosecution  striking  therefrom,  and  passed  ihe  list 

may  reserve  its  right  of   peremptory  to    counsel    for    the    defendant,    who 

challenge  to  an  individual  juror  until  struck  off  one  name.     It  was  held  that 

after  the  disposition  of  the  challenges  the  right  of  the  plaintiff  to  challenge 

on  both  sides  to  such  juror  for  actual  was  confined  to  the  juror  last  called, 

bias;  but  it  maybe  required  to  exer-  and  that  he  could  not  object  to  any 

cise    the    right    before    it    is    known  juror  whose  name  was  on  the  list  when 

whether  or  not  the  juror  is  satisfactory  it  was  first  handed  to  him. 

to  the  defendant.     People  v.  McGone-  A  Defendant  Who  Yolnntarily  ReftiiiM 

gal,  136  N.  Y.  62.  from  exercising  the   right  of  peremp- 

Beflual  of  Bight  to  Challenge  Out  of  tory  challenge,  and  waives  the  same,  to 
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(b)  Bight  Avalkble.  —  However,  the  general  doctrine  appears  to 
be  that  an  absolute  right  to  challenge  peremptorily  is  not  lost  by 
the  fact  that  a  party  desiring  to  challenge  passed  jurors,  or  failed 
to  alternate,  but  the  right  will  continue  until  the  juror  is  sworn 
and  charged  with  the  case.* 

j.  Challenge  to  Juror  Substituted  During  Trial.  — 

By  the  English  practice,  where,  during  the  progress  of  a  trial,  a 
juror  became  so  incapacitated  mentally  or  physically  as  to  be 
unable  to  sit,  the  jury  was  discharged,  the  competent  jurors 
recalled,  and  another  name  taken  from  the  panel  to  complete  the 
jury.  The  accused  was  then  accorded  all  his  challenges  to  the 
full  number,  after  which  each  juror  or  the  person  substituted  by 
the  challenge  was  sworn  de  novo,^  In  some  of  the  states  of  the 
Union,  by  statute,  where  a  juror  becomes  incapacitated  during 
the  trial  he  may  be  discharged  and  the  jury  reformed.  The 
decisions,  however,  as  to  the  right  of  peremptory  challenge  on 
reformation  of  the  jury  are  decidedly  conflicting.  Thus  it  has 
been  held  that  though  the  challenges  may  have  been  exhausted 

which  he  is  entitled,  cannot  complain  parties  are  entitled  to  two  challenfes, 

of  alleged  error  relative  to  the  order  in  the  waiver  of  the  first  is  not  a  waivet 

which    the    right    is     required    to   be  of  the  second  also.     Kennedy  v.  Dale, 

exercised.    State    v,    Bailey,   32   Kan.  '  4  W.  &  S.  (Pa.)  176. 

83.  Prejudice  Vet  Besnlting.  —  Permitting 

United  States  Courts. —  In   U.   S.   v.  the  state  to  challenge  a  juror  peremp* 

Butler,  I   Hughes  (U.  S.)  457,  it  was  torily  after  having  passed  him,    and 

decided  that  the  rule  laid  down  in  U.  after  a  peremptory  challenge  bv   the 

S.  V,  Marchant,  i2  Wheat.  (U.  S.)  4S0,  defendant,  is  an  irregularity  which,  if 

and  followed  in   U.  S.    v,  Wilson,  28  not    affecting  any    substantial    right, 

Fed.  Cas.  No.    16,730,  respecting  the  does  not  require   reversal.     People  v, 

right  to  stand  aside,  or  qualiiied  chaU  Majors,  65    Cal.   138;    People  v*   Mc- 

lenge,  was  only  in  force  when  the  gov-  Carty,  48  Cal.  557. 

ernment  had  no  right  of  peremptory  Votification  by  Court  as  to  Effect  of 

challenge;  that  where  the  government  Passing.  —  In    State    v.   Priichard,    15 

had  the  right  to  challenge  perempto-  Nev.  74,  it  appeared  that  after  twelve 

rily,  it  stood  on  the  same  footing  with  persons  were  examined,  passed  by  both 

the  defense,  and   that  the   right   was  parties,  and   were  in  the  box,  inquiry 

precluded  by  failure  to  exercise  it  when  was  made  of  counsel  for  the  accused 

the  opportunity  was  afforded.  as  to  whether  he  had  any  peremptory 

Waiver  of  Disqualification  by  Accept-  challenges.     Counsel  refused  to  exer- 

ance.  —  A  party,  by  failing  to  exercise  cise   the   right,  and   thereafter  passed 

his  right  of  peremptory  challenge,  will  several  jurors   after  notice   from    the 

be  held   to  have  waived  any  objection  court  that  by  passing   he    would    be 

on  account  of  the  known  disqualiiica-  considered  as  accepting  all  the  jurors 

tion  of  a  juror.     Palmer  v.  People,  4  then  in  the  box.     The  state  interposed 

Neb.  68;  Morgan  v.  State,  (Neb.  1897)  several  challenges,  and  as  often  as  a 

71   N.  W.  Rep.  788,  citing  Palmer  v,  juror  was  set  aside  another  name  was 

People,  4  Neb.  68.  drawn,    thus  keeping    the  panel   full. 

1.  Silcox  V.  Lang,  78  Cal.  118;  Peo-  When  the  state  ceased  challenging,  the 
pie  V.  Dolan,  96  Cal.  315;  State  v.  accused  for  the  first  time  challenged 
Wren,  48  La.  Ann.  803;  State  v,  Jones,  one  of  the  persons  originally  in  the 
80  N.  Car.  415;  State  v,  Vann,  82  N.  box,  and  it  was  held  that  the  refusal  to 
Car.  631;  State  v.  Vestal,  82  N.  Car.  allow  the  challenge  was  erroneous. 
563:  Hartzell  v.  Com.,  40  Pa.  St.  462:  2.  Whart.  Crim.  PI.,  §  508,  note;  i 
Rounds  V.  State,  57  Wis.  45;  Schu-  Chitty's  Crim.  Law  545;  Rex  v,  Ed- 
maker  V,  State,  5  Wis.  324.  wards,  4  Taunt.  309.     See  infra,  XI. 

Abeolute  Bight  to  Challenge.  —  Where  Discharge  of  Jurors  and  of  Jury. 
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on  the  original  selection,  the  right  will  exist  to  the  full  number 
allowed  by  law  as  respects  the  new  jurors;  *  that  in  procuring  a 
new  juror  or  jurors  there  is  a  right  to  exercise  only  such  peremp- 
tory challenges  as  have  not  already  been  exhausted  in  the  original 
selection ;  *  that  after  exhaustion  of  the  peremptory  challenges 
there  is  no  right  whatever  to  challenge  a  juror  selected' as  a  sub- 
stitute for  the  one  discharged ; '  and,  again,  that  the  right  to  chal- 
lenge peremptorily  exists  as  if  no  challenge  had  previously  been 
made.* 
k.  Withdrawal  of  Challenge.  —  The  general  rule  is  that 

after  a  peremptory  challenge  has  been  interposed  the  challenger 
'  cannot  withdraw  it ;  *  but  where  exceptional  circumstances  exist, 

1.  Tenneiiee.  —  In  Garner  v.  State,  5  etc.,  if  discharged  for  such  a  cause  the 

Yerg.  (Tenn.)   160,   in   considering    a  right  to  challenge  peremptorily  exists 

statute  providing  that  if,  during  the  as  if  none  had  been  previously  made, 

progress  of  the  trial,  a  juror  should  be-  People  v,  Stewart,  64.  Cal.  60. 

come  so  unwell  that,  in  the  opinion  of  6.  Com.  v.  Twitchell,  i   Brews.  (Pa.) 

the  court,  he  is  unable  to  serve,  he  may  551. 

be  permitted    to  withdraw,    and    the  General  Doctrine.  —  Where  the  accused 

sheriff  shall  be  directed  to  summon  in-  has  exercised  the  right  of  peremptory 

stanter  a  juror  in  his  place,  who  shall  challenge  in  respect  to  any  member  of 

be    sworn,   and   the   trial   proceed    cU  the  panel,   and   the  juror   thus  chal- 

novoy  etc.,  a  majority  of  the  court  was  lenged  has  retired  from  the  box,  the 

of  the  opinion  that  upon  the  summon-  court  will  not  allow  the  challenge  to  be 

ing  of  a  juror  to  fill  the  place  of  one  withdrawn  or  recalled.     Rex  v.  Parry, 

discharged,  the  defendant  was  entitled,  7  C.  &  P.  836,  32  E.  C.  L.  761. 

respecting  the  new  juror,  to  the  whole  To  Proonre  Service  of  Juror.  —  After 

number  of  challenges  allowed  him  by  exhaustion    of    his   peremptory    chaU 

law,  in  the  same  manner  as  if  no  juror  lenges,  the  accused  cannot  withdraw 

had  been  selected.     See  also  State  v,  one  of  his  challenges  to  a  juror  and 

Curtis,  5  Humph.  (Tenn.)  603.  cause  the  latter  to  be  sworn  in.    Bid- 

8.  In  BTorth  Dakota,  where  during  the  die    v.    State,    67    Md.   304;    State  v. 

trial  a  juror  is  discharged  because  too  Wright,  53  Me.  328. 

ill  to  sit  in  the  case,  and  a  new  juror  Withdnwal  as  to  Talesman  After  Chal- 

is  sworn  to  complete  the  panel,  the  de-  lenge  to  Other  Taleiman.  —  A   peremp- 

fendant    is    not    entitled    to    exercise  tory  challenge  cannot  be  withdrawn,  so 

again   all   the  peremptory   challenges  as  to  allow  the  talesman  challenged  to 

given  him  by  statute,  or  to  challenge  be  recalled  and  sworn,  afler  another 

peremptorily  any  one  of  the  remaining  talesman  has  also  been  presented  and 

eleven   jurors,    but  in   procuring    the  challenged.     Furman  v.  Applegate,  23 

new   juror  the   accused   can    exercise  N.  J.  L.  28. 

only  such  of  his  peremptory  challenges  To  Examine  and  Challenge  for  Cause. — 

as   he   has   not  already  exhausted  in  After  a  juror  has    been  peremptorily 

procuring  the  other  eleven.     State  v,  challenged,     the     challenger    cannot 

Hazledahl,  2  N.  Dak.  524.  capriciously   withdraw    the    challenge 

8.  In  Alabama,   under  the  Code    of  and  have  him  recalled  for  the  purpose 

1876,  §§  48791  4906,  there  was  held  to  of  examining  and  objecting  to  him  for 

be  no  error  in  refusing  the  privilege  of  cause.     State  v.   Coleman,   8  S.  Car. 

challenging  a  juror  who  was  selected  237;    Vojia  v.  Pelikan,   15   Mo.   App. 

as  a  substitute  for  one  discharged  by  471. 

order  of  the  court  because  incapacitated  Review  of   Befiisal    to    Allow   With- 

by  sickness  for  the  performance  of  his  drawal.  —  The  discretionary  action  of 

duty.     Jackson  v.  State,  78  Ala.  471.  the  court   in   refusing    permission  to 

4.  CaUfomia.  —  Under  a  statutory  withdraw  a  peremptory  challenge  after 
provision  that  where  a  juror  is  dis-  the  right  has  been  exhausted  is  not  re- 
charged for  sickness  a  new  juror  may  viewable.  Vojta  v,  Pelikan,  15  Mo. 
be  sworn,  and  the  trial  begun  anew,  App.  471. 
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the  court  is  vested  with  a  discretion  to  allow  the  withdrawal.* 
/.  Peremptory  Challenges  to  Cure  Eriioneous  Rulings 

—  (i)  In  General, — The  decisions  as  to  the  effect  of  using  or 
failing  to  use  peremptory  challenges  to  cure  erroneous  rulings  on 
the  part  of  the  trial  judge  in  forming  the  jury  are  by  no  means 
harmonious.  Thus  it  has  been  decided  that  a  complaint  that  a 
challenge  for  cause  was  improperly  overruled  is  unavailable, 
where  it  appears  thereafter  that  the  objectant  waived  a  peremp- 
tory challenge  by  which  the  objectionable  juror  might  have  been 
excused ;  *  that  where  a  challenge  for  cause  is  improperly  over- 
ruled, the  exclusion  of  a  juror  upon  a  peremptory  challenge  will 
not  affect  the  tenability  of  the  defendant's  exception ;  •  and  that 
the  erroneous  overruling  of  a  good  challenge  for  cause,  thereby 
compelling  the  use  of  a  peremptory  challenge,  is  not  prejudicial 
error,  where  it  does  not  appear  that  the  objectant  was  compelled 
to  accept  an  objectionable  juror.*  And  it  has  also  been  held  that 
a  defendant  is  prejudiced  by  being  obliged  to  use  a  peremptory 
challenge  to  exclude  a  juror  because  of  error  in  refusing  the  right 
to  examine  him  for  the  purpose  of  ascertaining  the  necessity  of 
challenging   peremptorily.* 

1.  Morrison  v.  Lovejoy,  6  Minn.  319.    challenges  peremptorily,  he  is  entitled 
Juror  Present  or  Disqnalifled.  —  A  per-    to  an  exception.     Baxter  v.  People,  8 

emptory  challenge  may  be  withdrawn,  111.  368. 

and  the  same  person  challenged  for  4.  Nevada,  —  Fleeson  v.  Savage  Sil- 
cause,  provided  he  is  present,  so  that  ver  Min.  Co.,  3  Nev.  157,  State  v,  Ray- 
he  may  be  examined,  or  it  be  shown  mond,  11  Nev.  98. 
that  he  is  disqualified  bylaw;  and  if  New  York,  —  People  v,  Bodine,  i 
the  challenge  for  cause  is  not  sustained  Den.  (N.  Y.)  310;  Freeman  v.  People, 
the  peremptory  challenge  must  stand.  4  Den.  (N.  Y.)  9;  Friery  v.  People,  54 
Savage  v.  State,  18  Fla.  909.  Barb.  (N.  Y.)  319;  Finkelstein  v.  Bar- 
Before  CaUing  Another  Juror.  —  In  nett,  17  Misc.  Rep.  (N.  Y.  Supreme 
Garrison   v.  Portland,  2  Oregon   123,  Ct.)  564. 

there  was  held  to  be  no  error  in  allow*  Oregon.  —  Ford  v.  Umatilla  County, 
ing  the  withdrawal  of  a   peremptory  15  Oregon  324,  a//r«;2/t»^  State  z'.  Ray- 
challenge    before    the  proposed   juror  mond,  11  Nev.  98. 
had   retired  and  before  another    was  Texas,  —  Balding     v.    State,     (Tex. 
called.  App.  1887)  4  S.  W.  Rep.  579;  Loggins 

Sxeeption  to  Withdrawal.  —  Where  a  v.  State,  12  Tex.  App.  65. 

peremptory   challenge    made    by    the  Utah. — Conway  z/.  Clinton,  i   Utah 

prosecution,  after  the  jurors  are  in  the  215;    People  v.  Thiede,  11   Utah  241; 

box,  is  withdrawn,  on  objection  being  and  see  same  case,  159  U.  S.  510. 

made  by  the  defendant,  the  latter  has  Preeumption  of  Pr^udice.  —  There   is 

no  ground  of  exception.     Leonard  v.  no  presumption  that  a  party  was  preju- 

State,  66  Ala.  461.  diced  because  compelled  to  use  a  per- 

2.  State  V,  Yetzer,  97  Iowa  423;  emptory  challenge  to  exclude  a  juror 
Owen  V,  Kamer,  (Ky.  1895)  29  S.  W.  as  to  whom  a  challenge  to  the  favor 
Rep.  437;  Territory  r.  Hart,  7  Mont.  42,  should  have  been  sustained.     Heucke 

S.  Birdsong  v.  State,  47  Ala.  68;  t/.  Milwaukee  City  R.  Co.,  69  Wis.  401. 
Brown  v.  Slate,  70  Ind.  576;    Fletchei        5.  Stale  v,  Bresland,  59  Minn.  281, 

r.  Crist,   139  Ind.  121;    People  v.  Mc-  ^ij//»^«ijAf «^  Slate  v.  Lawlor.  28  Minn. 

Gonegal,    136    N.    Y.   62:     Dowdy    v,  216,  and  State  v,  Kluseman,  53  Minn. 

Com.,  9  Gratt.  (Va.)  727;  Lithgow  v,  541,    wherein   the  error  charged  con- 

Com.,  2  Va.  Cas.  297.  sisted  in  the  one  case  of  retaining  and 

If  on  challenge  to  a  juror,  in  a  capi-  in  the  other  of  rejecting  a  juror  at  the 

tal  case,   the  defendant  excepts    and  conclusion  of  the  examination. 
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(2)  Exhaustion  of  Challenges.  —  As  to  the  eflfect  of  exhaustion 
of  challenges  because  of  the  ruling  of  the  court,  there  are  many 
holdings  that  an  erroneous  decision  overruling  a  challenge  for 
cause  is  reversible  error  where  the  objecting  party  has  previously 
exhausted  his  peremptory  challenges  or  by  reason  of  the  error 
has  been  compelled  to  exhaust  them ;  *  but  it  has  been  held  that 
not  only  must  a  party  exhaust  his  peremptory  challenges  before 
he  can  question  a  ruling  as  to  the  competency  of  a  juror  chal- 
lenged for  cause  —  he  must  also  make  or  offer  to  make  another 
challenge.*    These  cases  proceed  upon  the  theory  that  the  party 

.  1.  California,  —  People    v,  Weil,  40  Griffec    v.   State,    i    Lea    (Tenn.)   44; 

Cal.  268.  Holcomb  v.  State,  8  Lea  (Tenn.)  420; 

Colorado,  —  Mooney     v.    People,    7  Taylor   v.  State,  ii   Lea  (Tenn.)  721; 

Colo.  218.  Hannum  v.  State,  90  Tenn.  649;  Wooten 

District    of    Columbia,  —  U.     S.    v,  v.  State,  (Tenn.   1897)  41    S.  W.   Rep. 

Schneider,  21  D.  C.  381.  813. 

Illinois.  —  Meaux  v,  Whitehall,  8  III.        XTimeoemry     Challenge.  —  One     who 

App.  173.  peremptorily  challenges  when  it  Is  not 

Indiana,  —  Voght  v.  State,  145  Ind.  necessary  for  him  to  do  so  waives  hit 

12.  exception  and  cannot  avail  himself  of 

Kansas,  —  State  v.  Brown,   15  Kan.  such  exception  on  error;  and  it  Is  im- 

400.  material  that  he  may  have  exhausted 

Z^»iV{a»/j.  —  State  f'.  Jackson,  37  La.  his    peremptory    challenges.    Stewart 

Ann.  768.  V,  State,  13  Ark.  720. 

Michigan,  —  Theisen    v,    Johns,    72        2.  Johns  v.  State,  55  Md.  350. 
Mich.  285.  Veoeeilty  of  Challenge  or  OfEisr.  —  The 

Mississippi. — Hubbard  v.  Rutledge,  rulings  of  the   trial  judge  as   to  the 

57  Miss.  7.  competency  of  jurors  challenged  per- 

Nebraska.  —  Miller  v.  State,  29  Neb.  emptorily   will   not  be  considered  on 

437;  Owens  v.  State,  32  Neb.  167.  appeal  where  the  appellant  accepted  a 

Nevada, — Slate     v,    Raymond,     11  juror  to  complete  the  panel  after  the 

Nev.  98.  exhaustion   of    his    peremptory    chal- 

New  York.  —  People  v.  Casey,  96  N.  lenges,     without    objection,     without 

y.   115:    People  V.  Tyrrell,   (Supreme  challenging   or   offering  to  challenge 

Ct.)  3  N.  Y.  Crim.  Rep.  142.    See  also  him.     Wooten  v.  State,  (Tenn.  1897)41 

People  V.  Bodine,  i  Den.  (N.  Y.)  281.  S.  W.  Rep.  813. 

Ohio.  —  Mimms  v.  State,  16  Ohio  St.        In  this  case  it  was  said  that  though 

221;  Hartnelt  v.  State,  42  Ohio  St.  568.  it  is  settled  that  in  a  criminal  prose- 

Texas.  —  Rothschild  v.  State,  7  Tex.  cution     the     defendant     must     have 

App.  519;    Holt  V.  State,  9  Tex.  App.  exhausted  all  of  his  peremptory  chal- 

571;    Hollis  V.  State,  8  Tex.  App.  620;  lenges    before    he    can    question    the 

Dreyer  v.  State,    11   Tex.   App.    631;  ruling  of  the  trial  judge  as  to  the  coro« 

Loggins   V.   Slate,    12  Tex.    A.pp.   65;  petency  of  persons  presented  as  jurors, 

Wright  V.  Stale,  12  Tex.  App.  163;  Hes-  ft  does  not  appear  to  have  been  dis- 

kew  «/.  State,  17  Tex.  App.  161;  Ward  V.  tinctly   decided  whether  or  not,  after 

State,  19  Tex.  App.  664;    Thompson  v,  exhausting  his  peremptory  challenges. 

State,  19  Tex.  App.  593.  the    defendant    must  go  further  and 

In  Tenneuee  it  is  settled  that,  in  a  make  or  offer  to  make  another  chal- 
criminal  case,  the  defendant  must  have  lenge,  10  entitle  him  to  a  review  of 
exhausted  all  his  peremptory  chal-  that  ruling.  Some  of  the  opinions  re- 
lenges  before  he  can  question  in  the  cite  that  the  defendant  exhausted  all  of 
Supreme  Court  the  ruhng  of  the  trial  his  peremptory  challenges  without  say- 
judge  as  to  the  competency  of  persons  ing  whether  thereafter  he  made  or 
presented  as  jurors.  McGowan  v,  offered  to  make  another  challenge. 
Slate,  9  Yerg.  (Tenn.)  193;  Carroll  v.  See  Moses  v.  State,  10  Humph.  (Tenn.) 
Slate,  3  Humph.  (Tenn.)  317;  Henry  456;  Moses  v.  State,  11  Humph. 
V.  State,  4  Humph.  (Tenn.)  270;  Pres-  (Tenn.)  233;  Alfred  v.  State,  2  Swan 
wood  V,  State.  3  Heisk.  (Tenn.)  468;  (Tenn.)  581;    Major  v.  State,  4  Sneed 
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will  be  presumed  to  have  been  injured  by  the  ruling  where  he 
has  been  forced  to  exhaust  all  his  peremptory  challenges.*  How- 
ever, unless  the  complaining  party  was  forced  to  accept  impartial 
or  obnoxious  jurors,  after  exhausting  his  peremptory  challenges, 
the  question  as  to  the  competency  of  jurors  challenged  cannot  be 
made.* 

(3)  Challenges  Not  Exhausted.  —  The  question  whether  the 
nonexhaustion  of  peremptory  challenges  allowed  by  law  will 
cure  errors  has  been  brought  to  the  attention  of  the  court  in 
numerous  cases,  and  it  has  been  held  that  the  failure  of  a 
party  to  avail  himself  of  the  right  to  exclude  a  juror  found  indif- 
ferent upon  a  challenge  for  cause  by  the  exercise  of  his  right  of 
peremptory  challenge  will  not  prevent  him  from  taking  advantage 
of  an  error  committed  in  determining  the  competency  of  the  juror, 
although  it    appear  that  his  peremptory   challenges  were   not 

(Tenii.)6oo.    Others,  wherein  the  ques-  Wisconsin, — Carthaus   v.   State,    78 

tion  of  competency  has  been  adjudged.  Wis.  560. 

mention  the  exhaustion  of  peremptory  Failure  to  Exelade  Prcjudload  Juror  by 

challenges,  and  also  the  additional  fact  ChaUenge  for  Canso.  —  It  is  not  ground 

that  a  further  challenge  was  made.  See  for  reversal  that  a  prejudiced  juror  wab 

Eason  v.  State,  6   Baxt.  (Tenn.)  468;  called  to  fill   the  box  after  the  exhaus- 

Conatser  v.  State,  12  Lea  (Tenn.)  43S;  tion    of    the    defendant's   peremptory 

Woods  V,  State,  99  Tenn.  182.  challenges,  if  the  right  of  challenge  for 

Joint  Dofondantf. —  In  Wolf  v.  Perry-  cause    still     existed.       Alexander    v. 

man,  82  Tex.  112,  joint  defendants  de-  Dunn,  5  Ind.  122. 

manded  a  larger  number  of  challenees  Fir^iidice  Hot  Appearing.  —  It  is  not  a 

than    was    allowed    them,    and    after  valid  objection    that  the  twelfth  juror 

exhaustion  of  the  challenges  permitted,  was  put  on  the  defendant  without  his 

as  appeared  by  the  record,"  two  jurors  consent,  where   it  appears  that  he  has 

were  placed  in  the  panel,"  but  the  rec-  exhausted  his   peremptory  challenges. 

ord  failed  to  show  further  that  the  de-  The  silence  of  the  record  must  be  re- 

fendants"  desired  to  challenge  "  either  garded  as  evidence  that  no  legal  reason 

of  the  jurors  in  question.     It  was  held  existed   why  the  juror  should  not  be 

that  no  injury  appeared  and  that  there-  received.     Rash  v.  State,  61  Ala.  8q. 

fore  the  ruling  was  immaterial.    See  Inability  to  Ezelndo  Pr^ndicial  Jnror. 

also  Snow  v,  Starr,  75  Tex.  414.  —  In  Salina   v.  Trosper,  27  Kan.  544, 

1.  Ford  V,  Umatilla  County,  15  Ore-  the  verdict   was  set  aside  and  a  new 

gon  313.  trial  ordered   because  an  incompetent 

8.  ///iit^V.  —  Spies    v.    People,    X22  juror,  whom  the  defendant  was  unable 

111.  I.  to  exclude   because  of  the  exhaustion 

Louisiana, — State  v.  Carries,  39  La.  of   its  peremptory  challenges,   sat  in 

Ann.  93T.  the  case,  and  it  appeared  that  he  was 

^/Mi^tfi*.  —  O'Neil  V,  Lake  Superior  instrumental  in  the  rendition  of  a  ver- 

Iron  Co.,  67  Mich.  560.  diet  for  a  larger  amount  than  otherwise 

Montana.  —  Territory  v,  Roberts,  9  would  have  been  given 

Mont.  12.  Challenge  to  Talesmen  Selected  by  Con- 

Tennessee,  —  Preswood    v.    State,    3  sent.  —  In  State  v.  Plum,  49  Kan.  679, 

Heisk.  (Tenn.)  468;  Holcomb  v.  State,  it  was  held  no  ground  for  a  new  trial 

8  Lea  (Tenn.)  419.  that,  the  defendant  having  objected  to 

Texas.  —  Holland  v.  State,  31  Tex.  the  selection  of  talesmen  by  the  sheriff 

Crim.  Rep.  345;  McKinney  sr.  State,  31  or  his  deputy,  and   both  parties  con- 

Tex.  Crim.  Rep.  583;  Goodson  v.  State,  senting  that  talesmen  might  be  named 

(Tex.  Crim.  App.  1893)  22  S.  W.  Rep.  by   the  court,  the   latter   selected  one 

20;  Grissom  V.  State,  8  Tex.  App.  386;  who    had     been    summoned    by    the 

Holt  V.  State,  9  Tex.  App.   571;    Log-  sheriff,  and  upon  whom  the  defendant 

gins  V,  State,  12  Tex.  App.  65;  Black-  was  obliged  to  use  his  last  peremptory 

well  V.  State,  29  Tex«  App.  195.  challenge. 
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exhausted  when  the  impaneling  of  the  jury  was  completed ;  *  that 
overruling  a  challenge  for  cause  based  on  good  grounds  is  error, 
which  is  not  cured  by  the  fact  that  the  defendant  had  not 
exhausted  his  peremptory  challenges  and  might  have  excluded 
the  juror;  *  and  that  if  the  accused  does  not  exhaust  his  peremp- 
tory challenges,  he  voluntarily  accepts  the  jurors  with  a  knowl- 
edge  of  their  opinions.'  And  it  has  also  been  held  that  excusing 
a  juror  without  consent  of  the  complaining  party  is  reversible 
error  although  such  party's  peremptory  challenges  were  not 
exhausted.*  But  by  the  great  weight  of  authority,  no  advantage 
can  be  taken  of  the  improper  overruling  of  a  challenge  for  cause 
to  an  individual  juror  when  the  party  ruled  against  has  not  pre- 
viously exhausted  his  right  of  peremptory  challenge.* 

1.  Wilson    V,    People,    94    111.    299;  Yerg.  (Tenn.)  184.     See  also  Moses  v. 

Brown  v.  State,  57  Miss.  424;    People  State,  10  Humph.  (Tenn.)  456;  Alfred 

V,  Bodine,  i  Den.  (N.  Y.)  281;  Freeman  v.  State,  2  Swan  (Tenn.)  581. 

V,  People,  4  Den.  (N.  Y.)  31.  4.  Exoming  Joror.  —  In  Hill  ».  State, 

Sight  to  Besenre  ChallengM.  —  A  de-  10  Tex.  App.6i8,  the  trial  judge,  with, 

fendant  cannot  be  compelled   to   use  out  the  consent  of  the  defendant,  who 

his  peremptory  challenges  to  exclude  a  did  not  object  however,  excused  one 

juror  to  whom  a  challenge  for  cause  of  the  veniremen,  and  in  answering  a 

has  been    improperly    overruled,    but  contention  of  the  prosecuting  attorney 

may  be  permitted  to  reserve  them  for  that  the  defendant  had  not  exhausted 

the  rejection  of  unsatisfactory  jurors  his  peremptory  challenges,  the  appel- 

against   whom    challenges    for   cause  late  court  said:     '*  That  the  defendant 

cannot    be    successfully     maintained,  had     not    exhausted    his    peremptory 

People  V.  McGonegal,  136  N.  Y.  62.  challenges  cannot  in  the  least  degree 

8.  Curry  v.  State,  5  Neb.  412;  Thur-  affect  the  question.     He  had  a  right  to 

man  v.  Slate,  27  Neb.  628;    People  v.  that  juror  —  a  right  given  to  him  by 

McQuade,    no  N.   Y.    284;    Monk    v.  the  law  of  the  land.     He  may  have  had 

State,  27  Tex.  App.  450.  fifty  peremptory  challenges  remaining, 

In  a  Capital  Caae,  error  in  overruling  but  we  are  at  a  loss  to  understand  in 

a  good  challenge  for  cause  is  not  cured  what  manner  he  could  have  exercised 

by.  the  fact  that  the  defendant  did  not  these  challenges  so  as  to  restore  to  the 

exhaust  his  peremptory  challenges  be.  eight  the  excused  juror.     Challenges 

fore  the  completion  of  the  jury.     Bird-  are  for  the  purpose  of  ridding  the  jury 

song  V,  State,  47  Ala.  68.  of  obnoxious  jurors,  but  can  never  re 

Enror  Knit  Be  Positive  to  Jnitiiy  Inter-  place  one  who  has  been  wrongfully  or 

ference  of  Appellate  Court.  —  Where  the  rightfully  excused." 

court  sustains  a  challenge  and  the  ad-  6.  Arizona,  —  Chartz    v.    Territory, 

verse  party  proceeds  to  trial  without  (Arizona  1893)  32  Pac.  Rep.  166. 

having  cxhauued  his  peremptory  chal-  Arkansas, — Stewart     v.     State,     13 

lenges,  the  appellate  court  should  be  Ark.  720;  Meyer  v.  State,  19  Ark.  156; 

well   satisfied  that  the  challenge    was  Benton  v.  State,  30  Ark.  328;    Wright 

erroneously  sustained  before  it  should  v.  State,  35  Ark.  639;  Polk  v.  State,  45 

reverse  for   that  leason.     Wisehart  v.  Ark.  165;  Mabry  v.  State,  50  Ark.  492. 

Dietz,  67  Iowa  I2t.  California.  —  People  v,  Gatewood,  20 

Allowing  Extra  Challenges.  —  In  Iver.  Cal.  147:  People  v.  Gaunt,  23  Cal.  156; 

son    V.    State,     52    Ala.    170,    it    ap-  People  v.  Weil,  40  Cal.  268;  Peoples, 

peared  that  a  challenge  for  cause  was  McGungill,    41    Cal.  429;     People    v, 

erroneously  overruled  before  the   ex-  Freeman,  92  Cal.  359;  People  v,  Dur- 

haustion  by  the  complaining  party  of  rant,  116  Cal.  179;  People  «/.  Winthrop, 

his  challenges,  and  it  was   held  that  118  Cal.  85. 

the  fact  that  the  party  was  thereafter  Colorado.  —  Minich  v.  People,  8  Colo, 

allowed  extra  challenges  did  not  cure  440;    Babcock  v.  People,  13  Colo.  518; 

the  error.  Union   Pac.  R.  Co.  v.  Tracy,  19  Colo. 

3.  Preswood     v.     State,     3     Heisk.  331;    Prewitt  c.  Lambert,   19  Colo.  7; 

(Tenn.)   468;     McGowan    v.    State,    9  Van  Houten  v.  People,  22  Colo.  53. 
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10.  Standing  Aside  —  a,  ORIGIN  OF  Right.  —  The  privilege 
of  the  prosecution  to  stand  veniremen  aside  sprang  up  in  Eng- 
land at  the  time  when  the  right  of  peremptory  challenge  was 
entirely  taken  away  from  the  crown  by  the  statute  33  Edward  I. 
(1305).     In  that  state  of  the  law  the  crown,  having  no  power  to 

Connecticut.  — State     v,     Hoyt,     47  day  v,  Selser,  4  How.  (Miss.)  506.     See 

Conn.   530;    State  v.  Smith,  49  Conn.  Shubert  v.  State,  66  Miss.  446. 

376.                                                _  Missouri.  —  Lisle  v.  State,  6  Mo.  426; 

Dakota,  —  Herbert  v.  Northern  Pac.  Eckert  v,  St.  Louis  Transfer  Co.,  2  Mo. 

R.  Co.,  3  Dakota  38.  App.  36. 

District  of  Columbia.  —  U.  S.  v.  Never-  Montana.  —  Territory     v.     Hart,     7 

son,  I  Mackey  (D.  C.)  152.  Mont.   42;    Territory   v.    Campbell,    9 

Florida.  —  Andrews  v.  State,  21  Fla.  Mont.   19;    Davidson  v.  Bordeaux,   15 

598.  Mont.  245. 

Georgia. — Westmoreland    v.    State,  Nebraska. — Palmer     v.    People,     4 

45Ga.  225;  Wilson  z/.  State,  69  Ga.  225.  Neb.  68;    Bohanan  v.   State.   15   Neb. 

Idaho.  —  State     v.    Gorden,    (Idaho  209;    Kremling    v.   Lallman,    16   Neb. 

1897)  48  Pac.  Rep.  1061.  280;    Burnett  v.   Burlington,   etc.,    R. 

Illinois.  —  Robinson    v.  Randall,  82  Co.,  16  Neb.  332;    Curran  r.  Percival, 

111.  521;    Wilson  V.  People,  94  111.  299;  21  Neb.  434;  Nowotny  v.  Blair,  32  Neb. 

Spies   V.   People,    122   111.   i;  Ochs  v.  175,    Blenkiron   v.   State,  40  Neb.   11 ; 

People,  124  111.  399.  Jenkins    v.     Mitchell,    40     Neb.    664; 

Iowa.  —  State  z/.  Davis.  41  Iowa  311;  Brumback  v.   German   Nat.   Bank,  46 

State  V.  Elliott,  45  Iowa  486;  Barnes  v.  Neb.  540;  Smith  v.  Meyers,  (Neb.  1897) 

Newton,  46  Iowa  567;  State  v.  George,  71  N.  W.  Rep.  1006. 

62  Iowa  682;  State  v.  Winter,  72  Iowa  Nevada.  —  Fleeson  v.  Savage  Silver 

627;  State  V.  Brownlee,  84  Iowa  473.  Min.  Co.,  3  Nev.  157;  State  v.  Hartley, 

Kansas.  —  Morton    v.  State,  i    Kan.  22  Nev.  342. 

468;    Wiley    V,    Keokuk,   6    Kan.   95;  New  Mexico. — Territory  r.  Young, 

Stout  V.  Hyatt,  13  Kan.  232;  Florence,  2  N.  Mex.  93;  Anderson  v.  Territory, 

etc.,    R.   Co.   V.   Ward,   29   Kan.  354;  4  N.  Mex.  108. 

Atchison,  etc.,  R.  Co.  v.  Franklin,  23  New    York.  —  People   v.    Petmecky, 

Kan.  74.  (Supreme  Ct.)  2  N.  Y.  Crim.  Rep.  450; 

Louisiana. — State  v.  Cazeau,  8  La.  Freeman  v.  People,  4  Den.  (N.  Y.)  10; 

Ann.    114:    State  v.  Lartigue,   29  La.  People  v.   Carpenter,    102   N.   Y.  238; 

Ann.  642;  State  «^.  Shields,  33  La.  Ann.  People  v.  Larubia,  140  N.  Y.  87I  Peo- 

1410;  State  V.  Barnes,  34  La.  Ann.  396;  pie  v.  Damon,  13  Wend.  (N.  Y.)*35i. 

State  V.  Re  veils,  35  La.  Ann.  302;  State  North  Carolina.  —  State  v.  Cockman, 

V.  Farrer,  35  La.  Ann.  317;    State  v.  2    Winst.    L.    (N.    Car.)  95;   State  v. 

Ford,  37  La.  Ann.  443;    State  v.  Red-  Gooch,  94   N.   Car.    987;    Capehart  v. 

mond,  37  La.  Ann.  774;    State  v.  Sim-  Stewart.  80  N.  Car.  loi;  State  v.  Hens- 

mons,  38  La.  Ann.41;  State  v.  Creech,  ley.  94  N.   Car.    1021;    Slate  z^.  Potts, 

38  La.  Ann.  480;    State  v.  Carries,  39  100  N.  Car.  457;    State  v.  Jones,  97  N. 

La.  Ann.  931;    Slate  v.  Durr,  39  La.  Car.  469;  Slate  v.  Brittain.  89  N.  Car. 

Ann.  751;  State  v.  Lewis,  41  La.  Ann.  481;    State   v.    Arthur,  2   Dev.  L.  (N. 

590;    State  V.  Ford,  42  La.  Ann.  255:  Car.)  217;    State  v.   Pritchett,   106  N. 

State  V.  Jackson,  42   I.a.  Ann.    1170;  Car.  667;    Whitaker  v.  Carter,  4  Ired. 

State  V.  Aarons,  43  La.  Ann.  406;  State  L.  (N.  Car.)  461;  State  v.  Brogden,  iii 

V.  Le  Duff,  46  La.  Ann.  546;  State  v.  N.  Car.  656. 

Green,  43  La.  Ann.  402.  North  Dakota.  —  Dakota  v.  0*Hare, 

Michigan. — Sullings  z/.  Shakespeare,  I  N.  Dak.  36. 

46  Mich.  408;  People  v.  Barker,  60  Mich.  Ohio.  —  Mimms  v.  State,  16  Ohio  St. 

277;  Theisen   v.  Johns,  73  Mich.  285;  221;    Erwin  v.  State,  29  Ohio  St.  186; 

People  V.  Aplin,  86  Mich.  393;  Luebe  Har  nett  v.  State,  42  Ohio  St.  568. 

V.  Thorpe,  94  Mich.  268.  Pennsylvania,  —  Funk   v.  Ely,  45  Pa. 

Minnesota.  —  State    v.     Lawlor,    28  St.  444;  Sayres  v.  Com.,  88  Pa.  St.  291, 

Minn.  216.  South  Carolina.  —  State  v.  McQuaige, 

Mississippi.  — Ogle  v.  State,  33  Miss.  5  S.  Car.  429;  Stale  v.  Gill,  14  S.  Car. 

383;  Hubbard  v.  Rutledge,  57  Miss.  7;  412;    State  v.  Dodson,  16  S.  Car.  453; 

Fletcher  v.  State,  60  Miss.  675;   Ferri-  State    v,   Anderson,   26    S.    Car.   599; 
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exclude  a  juror  objectionable,  but  not  legally  disqualified,  was 
permitted  to  put  him  aside  until  the  end  of  the  panel,  that  it 
might  be  seen  whether  the  prisoner  could  not  get  a  jury  of  his 
choice  from  persons  unobjectionable  to  the  crown.* 

State  V.  Jacob,  30  S.  Car.  131;  State  v»  the  use  of  a  peremptory  chaUenge 
Jackson,  32  S.  Car.  27;  State  v.  Camp-  after  chaUenge  for  cause  has  been  over- 
bell,  35  S.  Car.  28;  State  v.  Wise,  7  ruled  precludes  the  party  fro  ma  vailing 
Rich.  L.  (S.  Car.)  413;  State  v.  Price,  himself  of  any  exception  taken  on  the 
10  Rich.  L.  (S.  Car.)  356.  trial  of  a  challenge  for  cause,  has  never 

Tennessee, — Carroll      v.      State,     %  been  overruled.     The  point  was  not  in- 

Humph.    (Tenn.)    315;     Preswood     v.  volved   in    the    McQuade    case.    The 

State,  3  Heisk.  (Tenn.)  468;  McGowan  doctrine   was  explained   and   perhaps 

v.  State,  9  Yerg,  (Tenn.)  184;  Holcoml^  qualified  in  People  v,  Casey,  96  N.  Y. 

V,  State,  8  Lea  (Tenn.)  420.  115,  which  held  that  it  did  not  apply  in 

Texas,  —  Burrell   t/.   State,    18   Tex.  a  case  where  it  appeared  that  before 

713;    Johnson   v.  State,   27   Tex.   758;  the  jury  was  fully  impaneled  all  the 

Cotton  V,  State,  32  Tex;  614;  Bowman  peremptory  challenges  of  a  defendant 

V,  State,  41  Tex.  417;    International,  nad  been  exhausted.     In  that  case  the 

etc.,   R.  Co.  z/.   Underwood,   64  Tex.  court  said:   **  Where,  by  the  erroneous 

466;    Houston,  etc.,  R.  Co.  t/.  Terrell,  rulings  of  the  court,  a  defendant  is 

69  Tex.  650;  Bejarano  v.  State,  6  Tex.  obliged    to    exhaust    his    peremptory 

App.  265;   Sharp  v.  State,  6  Tex.  App.  challenges,  it  is  clear  he  is  harmed; 

650;  Tattle  V.  State,  6  Tex.  App.  556;  that  his  rights  are  abridged,  and  that 

Myers  v.  State,  7  Tex.  App.  641;  Oris-  he  has  just  cause  to  complain.*'    In 

som  V.  State,  8  Tex.  App.  386;    Hollis  People  v.  Carpenter,  102  N.  Y.  240,  the 

V.  State,  8  Tex.  App.  620;    McKinney  doctrine  of  Freeman  v.  People  was  in 

r.   State,  8   Tex.  App.  626;    Lum    v*  substance  reasserted  by  Ruger,  C.  J., 

State,  II   Tex.   App.  483;    Loggins  v,  but  the  decision   was   placed  on   the 

State,  12  Tex.  App.  65;  Ward  v.  State,  ground  that  the  jurors  challenged  were 

19  Tex.  App.  664;    Powers  v.  State,  27  competent.     The  Supreme  Court  of  the 

Tex.  App.  42;  Nalley  v.  State,  28  Tex-  United  States  has  applied  the  rule  de- 

App.   387;    Williams  v.  State,  30  Tex  dared  in  Freeman  v.  People  in  a  case 

App.  354;    Smith  V.  Bates,  (Tex.  Civ.  where  jurors  challenged  for  cause  were 

App.  1894)  27  S.  W.  Rep.  1044;  Whi^^  subsequently  excluded  on  peremptory 

«/.  State,  30  Tex.  App.  652:    Shaw  v.  challenge,     there     being    peremptory 

State,.32  Tex.  Crlm.  Rep.  155;  Wils-^n  challenges  unused  when  the  jury  was 

V.  State,  32  Tex.  Crim.  Rep,  22;  Gal-  sworn.     Hopt  v.  Utah,  120  U.  S.  436; 

veston,  etc.,  R.  Co.  v.  Wessendorf,  (T^x.  Spies  ».  Illinois,  123  U.  S.  169. 

Civ.  App.  1896)  39  S.  W.  Rep.  132.  1.  Sealy  v.  State,  i  Ga.  216;  State  r. 

Utah, — Conway  v,  Clinton,  i  'Ttah  Bone,  7  Jones  L.  (N.  Car.)  121;    Com. 

224;  People  V,  Hopt,  4  Utah  250.  v.  Marrow,  3  Brews.  (Pa.)  409;    U.  S. 

Vermont.  — %\.9X^  r.  Gaffney,  f 5  Vt.  v,  Shackleford,   18  How.  (U.  S.)  588; 

45 f-  Anonymous,  i  Vent.  309;  Co.  Litt.  156; 

IVashington,  -—^VSLVt     v,    Mo^y,    7  3  Hale  P.  C.  271;  2  Hawk.  P.  C.  518; 

Wash.  395.  4   Black.  Cora.   353;     Bac,   Abr.,   tit. 

IVisconsin.  —  Heucke  v,  Milwaukee  Juries,  E,  10. 

City   R.   Co.,   6q   Wis.  401;    lyrace  v.  By  the  statute  in  question  it  was  eo- 

Dempsey,  75  Wis.   313;    Pool  ».  Mil-  acted    that    **  notwithstanding    it   be 

waukee   Mechanics  Ins.   Ce .,  94  Wis.  alleged  by  them  that  sue  for  the  king 

147-  that  the  jurors  of  these  inquests,  or 

IVyomintr,  —  Carter  v,   "^crritory,    3  some  of  them,  be  not  indifferent  for 

Wyoming  193.  the  king,  yet  such  inquest  shall  not  rc- 

United  States.  —  Burt  '".  Panjaud,  99  main  untaken  for  that  cause;    but  if 

U.  S.  180;  Hopt  V.  Utah,  120  U.  S, 430,  they  that  sue  for  the  king  will  chal- 

a firming  People  v,  Hopt,  4  Utah  250;  lenge  any  of  those  jurors,  they  shall 

Spies  V,  Illinois,  123  T'.  S.  131.  assign  of  their  challenge  a  cause  cer- 

New  York   Doctrine.  —  In   People  v.  tain;    and  the  truth  of  the  said  chaU 

Larubia,  140  N.  Y.  ^7.  the  court  said  lenge  shall  be  inquired  of  according  to 

»hat  *h')  decision  of  the  court  in  Free-  the  course  of  the  court," 

<^^        ^  '^          ^<n.  (N.  Y.)  9,  that  In  Construing  This  Statute  it  was  set« 
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b.  Practice  in  the  United  States. —  This  practice  has 
been  recognized  in  some  of  the  American  states,  wherein  it  is  still 
followed,  either  as  originally  made  use  of  or  with  such  modifica- 
tions as  have  become  necessary  by  reason  of  changes  in  the  general 
practice ;  *  but  wherever  it  is  recognized  and  permitted,  it  is 
because  of  the  adoption  of  the  common  law  of  England,  either 
expressly  or  by  implication.*  The  right  to  stand  aside,  however, 
can  be  exercised  only  by  the  state.' 

c.  Federal  Courts.  —  In  the  courts  of  the  United  States 

tied  that  if  the  king  challenged  a  juror  be  required  to  stand  aside,  at  the  in- 

before  the  panel  was  perused,  he  need  stance  of  the  state,  until  all  the  other 

not  show  any  cause  till  the  whole  panel  jurors  of  that  panel  shall  be  called  and 

^ad  been  gone   through,   and   it    ap-  accepted   or    rejected,   and    then    the 

peared  that  there  would  not  be  a  full  state  must  challenge  for  cause  or  chal- 

jury  when  the  person  was  challenged,  lenge  peremptorily  the  jurors  so   re 

and  that  if  the  defendant,  in  order  to  quired  to  stand  aside,  if  it  has  not 

oblige  the  king  to  show  cause,  pres-  previously  exhausted  its  right  in  that 

ently  challenged  touts  pur  availe^  the  respect.     State   v.   Arthur,   2   Dev.  L. 

defendant  was  required  to  show  all  his  (N.  Car.)  217;  State  v.  Hensley,  94  N. 

causes  of  challenge  before  the  king  was  Car.  1021;    State  v.  Benton,  2  Dev.  & 

required  to  show  any.     Bac.  Abr.,  tit.  B.  L.  (N.  Car.)  208;   State  v,  Lytle,  5 

Juries,  E,  id.    See  also  Ford's  Case,  Ired.  L.  (N.  Car.)  58;  State  v.  Craton, 

T.  Raym.  473;  Skinner  82;    2  Hale  P.  6  Ired.  L.  (N.  Car.)  164;  State  v.  Cock- 

C.  271.  man,  2  Winst.  L.  (N.  Car.)  95;  State  v. 

In  Bac.  Abr.,  tit.  Juries,  E,  10,  it  Jones,  88  N.  Car.  671. 
is  said:  "  It  hath  also  been  agreed,  Pennsylvania.  —  In  Com.  v,  Marra,  8 
and  is  now  the  established  practice  of  Phtla.  (Pa.)  440,  in  considering  the  Act 
the  courts,  that  if  the  king  challenge  a  of  1834,  which  was  stated  to  be  identi- 
juror  before  the  panel  is  perused,  he  cal  with  the  Act  of  1813,  the  court, 
needs  not  show  any  cause  of  his  chal-  after  a  statement  that  both  were  but 
lenge  till  the  whole  panel  be  gone  repetitions  of  the  English  statute,  re- 
through  and  it  appear  that  there  will  ferred  to  Com.  v.  Joliffe,  7  Watts  (Pa.) 
not  be  a  full  jury  without  the  person  586,  and  further  said  that  the  remark 
so  challenged.  Co.  Litt.  156  b^  n.  (4);  attributed  to  Chief  Justice  Gibson,  in 
Vent.  309;  2  Hale  P.  C.  271.'*  See  that  case,  that  **  the  provision  that  in 
also  Mansell  v.  Reg.,  8  EI.  &  Bl.  54,  92  any  case  of  felony  the  commonwealth 
E.  C.  L.  54.  shall  not  challenge  without  cause  was 

Bight  Besting  Solely  on  Constmetion  of  repealed  by  the  Act  of  1834,"  was  a 

Statute.  —  In    U.    S.    t/.    Douglass,    2  mistake,  or  possibly  a  misprint  of  the 

Blatchf.   (U.  S.)  207,  it   was  said   by  word    **  repealed  "    in   place  of  "  re- 

Betts,  J.,  that  the  right  to  a  qualified  peated." 

peremptory    challenge,  in  a  criminal  In    South    Carolina    the    practice    of 

case,  did  not  belong  to  the  crown  at  standing  aside  jurors  is  said  to  have 

common  law,  but  rested  solely  upon  been    established     for    a    long    time, 

the  construction  of  33  Edw.  I.  State  v.  Stephens,  13  S.  Car.  285;  State 

Oontinnation  of  Praotioe.  —  In  Com.  t/.  v.  McNinch,   12  S.  Car.  95;    State  v, 

Marra,  8  Phila.  (Pa.)  440,  it  was  said  Barrontine,  2  Nott  &  M.(S.  Car.)  553; 

that  since  the  passage  oif  the  statute  of  State  v.  Wise,  7  Rich.  L.  (S.  Car.)  412. 

Edward  I.,  and  to  that  day  (1869),  it  2.  State  v.  Bone,  7  Jones  L.  (N.  Car.) 

had  been  the  practice  in  England  to  121;    Warren  v.  Com.,  37  Pa.  St.  45; 

permit  the  crown  to  stand  jurors  aside  Com.   v,    Joliffe,   7   Watts    (Pa.)    585; 

until    the    exhaustion    of    the    panel.  Haines  v.  Com..  100  Pa.  St.  317;  Zell 

Citing  2  Hale  P.  C.  271;  2  Hawk.  P.  C,  v.  Com.,  94  Pa.  St.  258. 

c.  43i  §  10.  8.  The  defendant  in  a  capital  case 

1.  In  Georgia  the  practice  is  not  rec  J.,  has  no  right  to  postpone  showing  his 

nized  since  the  adoption  of  the  Pen^L  cause  of  challenge  to  a  juror  until  the 

Code.     Reynolds  r.  State,  I  Ga.  222.  panel  is  gone  through;    the   right  is 

In  Vorth  Oarolina  a  reasonable  num-  solely  that  of  the  state.    State  v.  Bone, 

ber  of  jurors  of  a  particular  panel  may  7  Jouee  L.  (N.  Car.)  121. 
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the  decisions  as  to  the  right  of  the  government  to  stand  jurors 
aside  are  not  uniform,  and  it  is  very  doubtful  whether  the  right 
exists  at  present,  even  by  adoption  of  the  state  practice.  In 
any  event,  there  appears  to  be  no  recent  case  whereby  the  prac- 
tice is  settled.* 

d.  Effect  of  Right   to   Challenge    Peremptorily. — 

Where  the  question  has  arisen,  it  has  been  held  that  the  right  of 
the  state  to  stand  aside  was  not  affected  or  abrogated  by  statutes 
conferring  the  right  of  peremptory  challenge.* 

e.  Special  Veniremen.  —  It  has  been  held  that  special 
veniremen,  as  well  as  regular  jurors,  may  be  required  to  stand 
aside,'  though  at  one  time  there  were  doubts  expressed  as  to 
whether  such  practice  was  allowable.* 

/.  In  What  Trials  Right  Exists.  —  That  the  right,  where 
the  practice  is  followed,  exists  in  the  higher  grades  of  felony  is 

1.  Sight   Seoogniied.  —  In   U.   S.   v,  in  all   respects,  in  trials  by  jury,  as 

Wilson,  I   Baldw.  (U.  S.)  78,  the  court  nearly    as     practicable     to    the    laws 

said  that  on  examining  the  opinion  in  thereof,  and  therefore  the  right  did  not 

U.  S.  V.  Marchant,  12  Wheat.  (U.  S.)  exist.     In  this  case  there  was  a  differ- 

480,  it  did  not  feel  at  liberty  to  refuse  ence  of  opinion  between   Mr.  Justice 

the  qualified  right  of  challenge  claimed  Nelson  and  Judge  Betts  as  to  how  far 

by  the  United  States.  the  Act  of  Congress  of  1840  imposed 

In  U.  S.  V,  Douglass,  2  Blatchf.  (U.  upon  the  federal  court  the  duty  of  fol- 

S.)  207,  it  was  said  by  Mr.  Justice  Nel-  lowing  the  state  practice, 

son  that  the  government  had  the  right  8.  Haines  v.  Com.,  100  Pa.  St.  317; 

to  a  qualified  peremptory  challenge  in  Warren  ».  Com.,  37  Pa.  St.  45;   State 

the  trial  of  a  joint  indictment  for  mur-  v.    McNinch,  12   S.  Car.  95;    State  v, 

der  on  the  high  seas  (Mr.  Justice  Betts,  Stephens,  13  S.  Car.  285. 

the  other  member  of  the  court,  dissent-  North  Carolina.  —  In   a  capital  case 

ing);  that  is,  the  right  to  set  aside  a  the  state,  by  its  attorney,  may  direct  a 

juror  without  cause,  and  to  have  him  juror  to  stand  aside  until  the  panel  is 

finally  excluded,  unless  the  panel  was  gone  through  with,  and  this  is  a  chal- 

exhausted   b^  the  challenges    of    the  lenge  for  cause  to  be  shown  at  the  end 

prisoner.     Citing  U.   S.  v,   Marchant,  of  the  panel;  if  a  cause  be  then  shown 

12  Wheat.  (U.  S.)  480.  and  disallowed,  the  prosecuting  officer 

Bight  Doubted.  —  The  Act  of  Congress  may  still    challenge    peremptorily  or 

of  1790  did  not  necessarily  take  with  it  not,  at  his  option.     State  v,  Benton,  2 

the  qualified  right,  existing  at  common  Dev.  &  B.  L.  (N.  Car.)  196. 

law,  of  peremptory  challenge  by   the  Challeii^^lng   After  Standing  Aside.— 

government;  and  unless  the  laws  and  Where  a  juror  has  been  accepted  by  a 

usages  of  the  state   adopted  by  rule  defendant  accused  of  murder,  and  is 

under  the  Act  of  1840  allowed  it  on  be-  thereafter  stood  aside  by  the  state,  if 

half  of  the  prosecution,  it  should  be  re-  there  is  no  improper  motive  in  thus 

jected,  conforming  the  practice,  in  this  standing    him    aside    the    state    may 

respect,   to   the   state   law.     U.   S.    v.  thereafter      challenge      peremptorily. 

Shackleford,  18  How.  (U.  S.)  588.  Zell  v.  Com.,  04  Pa.  St.  258. 

Bight  Denied.  —  In  U.  S.  v,  Douglass,  3.  Rudy  v.  Com.,  128  Pa.  St.  500. 

2  Blatchf.  (U.  S.^  207,  it  was  said  by  4.  In  Com.  v.  Twitchell,   i   Brews. 

Mr.  Justice  Betts  that  as  the  laws  of  (Pa.)  551,  the  court  was  of  the  opinion 

the  state  of  New  York  did  not  allow  that  the  commonwealth  had  the  right 

the  prosecution  in  a  criminal  case  to  to  direct  a  juror  drawn  on  a  special 

stand  jurors  aside  —  in  other    words,  venire  to  stand  aside,  but  said  that  as 

did  not  admit  the  right  to  a  qualified  the   question   was  a  novel    one,    and 

peremptory  challenge  —  the  practice  of  might  perhaps  admit  of  doubt,  tlie  ob- 

the  courts  of  the  United  States,  within  jection  of  the  defendant  would  be  sus- 

that  jurisdiction,  should  be  to  conform,  tained. 
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undoubted/  and  in  Pennsylvania^  where  the  matter  has  been  the 
subject  of  some  discussion,  it  has  been  settled  that  the  right 
exists  on  the  trial  of  misdemeanors  as  well.' 

g.  Loss  OF  Right  by  Challenging   for   Cause.  —  If  a 

juror  has  been  challenged  by  the  state,  sworn  on  his  voir  din^ 
the  challenge  overruled,  and  he  has  been  accepted  by  the  defend- 
ant, the  state  cannot  require  him  to  stand  aside.' 

Ji.  Number  Who  May  be  Set  Aside.  —  At  common  law  the 
crown  was  not  restricted  as  to  the  number  of  the  panel  who  might 
be  required  to  stand  aside,*  but  in  the  United  States  the  right  is 
required  to  be  exercised  under  the  supervision  of  the  court,  which 
may  interfere  if  the  practice  is  resorted  to  in  respect  to  an 
unreasonable  number.' 

1.  Haines  v.  Com.,  loo  Pa.  St.  3x7;  election  laws.  Com.  v.  Fry,  5  Laac. 
Com.   V.   Marra,   8    Phila.  (Pa.)   440;    L.  Rev.  (Pa.)  75. 

Com.  V.  Noonaa,  15  Phila.  (Pa.)  373;  8.  Com.  v.  TwItcheU,  x  Brews.  (Pa.) 

Com.   r.  Joliflfe,   7    Watts   (Pa.)    585;  551. 

State  V,  McNinch,  la  S.  Car.  94;  State  4.  By  Oommon  Law  the  king  might 

V.  Wise,  7  Rich.  L.  (S.  Car.)  412;  State  challenge  peremptorily  without  being 

V.  Barrontine,  a  Nott  &  M.  (S.  Car.)  limited  to  any   number.     This  right 

553.  was  restricted  by  several  Acts  of  Par- 

2.  Smith  V.  Com.,  100  Pa.  St.  329;  Hament,  and  the  later  practice  has  been 
Com.  V.  Keenan,  10  Phila.  (Pa.)  194;  that  the  officer  of  the  crown  directs  a 
Com.  V,  Magee,  10  Phila.  (Pa.)  201;  person  to  whom  he  objects  to  ** stand 
Haines  v.  Com.,  100  Pa.  St.  324;  Com.  by."  He  continues  to  do  this  without 
V,  Cunningham,  8  W.  N.  C.  (Pa.)  assigning  any  cause  until  the  panel  is 
354.  gone  through.     If  a  full  jury  cannot 

In  Com.  V.  Noonan,  15  Phila.  (Pa.)  be  obtained,  the  persons  stood  aside 
373.  it  was  said  that  although  there  has  are  than  called  again  in  turn,  and  the 
apparently  been  much  doubt  and  some  prosecution  must  then  show  cause;  but 
discrepancy  in  practice  in  cases  of  mis-  the  practice  gives  to  the  crown  an  ex- 
demeanor,  yet  the  court  would  regard  tensive  right  of  peremptory  challenge, 
the  practice  as  settled  by  Com.  v.  See  Mansell  v,  Reg.,  8  £1.  &  Bl.  54,  92 
Keenan,  10  Phila.  (Pa.)  194,  in  which  E.  C.  L.  54;  Com  v.  Marrow,  3  Brews, 
case  the  box  was  filled  when  the  court  (Pa.)  409. 

excused   the  juror,  apparently  at  his  In  State  v,  Benton,  2  Dev.  &  B.  L. 

own  request.   Upon  another  juror  being  (N.  Car.)  206,  it  is  stated  that  on  the 

called  to  fill  the  vacancy  thus  created,  trial  of   Home  Tooke  for  treason   as 

the    commonwealth    was    allowed    to  many  as  seven  out  of  a  panel  of  more 

stand  him  aside.  than  two  hundred  were  thus  removed 

In  Haines  v.  Com.,  100  Pa.  St.  317,  to  the  end  of  the  panel;    and  this  was 

it  was  contended  that  the  right  to  stand  not  deemed  an  unreasonable  number; 

aside,  although  conceded  in  the  higher  but  in  consequence  of  thte  very  many 

grades  of  felony,  did  not  apply  in  other  persons  excused,  it  was,  In  the  end, 

grades  of  crime,  especially  In  misde-  likely  to  produce  a  serious  inconveni- 

meanors;  but  the  court  said  that  no  ence  to  the  persons,  which  was  only 

such  distinction  could  be  found  in  any  prevented  by  the  honorable  conduct  of 

of  the  text  books  or  adjudicated  cases,  the  attorney-general. 

On  the  contrary,  the  authorities  ap-  6,  State   v.   Arthur,   2  Dev.   L.   (N. 

peared  to  hold  that  the  practice  is  the  Car.)  217;    State  v,  Benton,  2  Dev.  & 

same  both  in  trials  for  misdemeanor  B.  L.  (N.  Car.)  206;  State  v,  Hensley, 

and    for    capital    felonies.       Citing  4  94  N.  Car.  1021;    State  v,  Sloan,  97  N. 

Black.  Com.  353,  note;  3  Harg.  St.  Tr.  Car.  499. 

579;  2  Hawk.  P.  C.  569.  SUtiiig  Xxtent  of  Bight.  —  In  Sute  v. 

CMbossi  Agaiast  Election  Laws.  —  The  Sloan,  97  N.  Car.  499,  there  was  held 

commonwealth  may  stand  jurors  aside  to  be  no  error  on  the  part  of  the  trial 

in  prosecutions  for  offenses  against  the  judge  in  informing  the  solicitor  for  the 
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/.  Recalling  Veniremen.  —  When  the  original  venire  has 
been  gone  through  without  forming  a  jury,  any  individual  mem- 
ber thereof  who,  upon  challenge  of  the  state,  has  been  set  aside 

to  see  whether  a  jury  might  not  be  formed  from  the  panel  with- 
out him  must  be  brought  forward  and  challenged  for  cause,  or 
tendered  to  the  defendant,  before  resort  can  be  had  to  another 
venire.*  The  jurors  may  be  recalled  in  the  order  in  which  they 
were  required  to  stand  aside,  • 

state,  in  response  to  an  inquiry  by  the  tioa  need  not  be  shown  till  the  whole 

latter,  of  the  number  of  jurors  the  state  of  the  panel  is  gone  through.     Com.  v, 

would  be  permitted  to  stand  aside  after  Keenan,   30    Leg.    Int.   (Pa.)    416,    10 

challenging  for  cause.  Phila.  (Pa.)  194. 

In  Korth  Carolina  the  practice  pre-  Failure  to  Beeall.  —  Where  one  of  the 

vailed,  in  capital  cases,  of  permitting  venire,  upon  being  called,  was  chaU 

the  state  to  stand  jurors  aside  until  ex-  lenged  by  the  state  and  directed  to  re- 

haustion   of   the   panel,  and   was   not  tire  till   the  panel  was  gone  through 

subject  to  exception  where  reasonably  with,  and  was  not  afterwards  recalled, 

exercised  by  the  court,  and  the  chal-  the  prisoner  making  no  motion  to  that 

lenges  of   the  accused   had   not  been  effect  and   it  being  known    that    the 

exhausted    before    the  '*  jurors  stood  juror  was  a  witness  for  the  prisoner,  it 

aside  '*  were  tendered.     State  v.  Jones,  was  held  that  this  was  no  ground  for  a 

88    N.    Car.   671;   State   v.   Benton,  2  venire  ^/^f  noiw  on  the  part  of  the  pris- 

Dev.  &  B.  L.  (N.  Car.)  ig6.  oner.     State   v.  Lytle,  5  Ired.   L.  (N 

Statement   of   Belatiomdiip    by   Juror  Car.)  58. 

Passed  by  State.  —  In  State  z/.  Cunning-  BMort  to  Veniremen  Coniidering  An- 

liam,  72  N.  Car.  469,  a  juror  who  was  other  Case  Before  Calling   Jurors  Stood 

passed  by  the  state,  upon  being  ten-  Aside.  —  Where  all  the  jurors  present 

dered,  and  before  he  was  sworn,  stated  had   been   sworn,   challenged,    or    set 

his  relationship    to  the    prisoner,    of  aside,  and  eleven  jurors  were  in  the 

which   fact  the  state's   attorney    was  box,  the  accused  claimed  the  right  to 

ignorant.     It  was  held  that  the  court  have    all    the    jurors    in    attendance 

properly  required  the  juror  to  stand  called  before  calling  individuals  who 

aside  until  the  completion  of  the  panel,  had  been  set  aside.     It  appeared  that 

Objections  to  Number  Stood  Aside  —  £z-  twelve  of  the  panel  were  deliberating 

haustion  of  Peremptory  Challenges.  —  If  a  in  another  case,  and  it  was  held  that 

jury  has  been  obtained  before  the  ap-  there  was  no  error  on  the  part  of  the 

pellant  has  exhausted  his  peremptory  court  in  calling  the  twelfth  juror  from 

challenges,  the  appellate  court  will  not  those  who  had  been  set  aside  and  in 

consider  objections  based  on  the  action  proceeding  with  the  trial,  the  accused 

of  the  trial  court  in  temporarily  stand-  not  having  exhausted  his  peremptory 

ing  aside  too  great  a  number  of  jurors,  challenges.     Com.  z^.  Weber,   167  Pa. 

State  V,  Jones,  97  N.  Car.  469.  St.  153. 

1.  State  T'.  Washington,  90  N.  Car.  Challenge  for  Cause.  —  A  juror  may  be 

664;  State  V.  Shaw,  3  Ired.  L.  (N.  Car.)  required   by    the  district  attorney  to 

532:    State  v."  Benton,  2  Dev.  &  B.  L.  stand  aside  until   exhaustion   of    the 

(N.  Car.)  196;    State  v,  Arthur,  2  Dev.  panel,  when  he  may  be  challenged  for 

L.  (N.  Car.)  217.  cause  on   behalf  of  the  state.     Jewell 

"  The  king  need  not  assign  his  cause  v.  Com.,  22  Pa.  St.  94. 

of  challenge  till  all  the  panel  is  gone  8.  Beealling   Last  Juror  First.  —  The 

through,  and  unless  there  cannot  be  a  court  may  recall  jurors  in  the  order  in 

full  jury  without  the  person  so  chal-  which    they   were    required    to  stand 

lenged.   And  then,  and  not  sooner,  the  aside,  and  there  is  no  error  in  denying 

king's  counsel  must  show  the  cause;  a  motion  to  recall  first  the  last  juror 

otherwise  the  juror  shall  be  sworn."  who   was   set  aside.     Com.   v,  Eisen- 

4  Black.  Com.  353.  hower,  181  Pa.  St.  470. 

Constming  the  Statute  of  38  Edward  I.  Beealling   in   Order   as   Drawn.  —  In 

—  The  case  of  Reg.  v.  Frost,  9  C.  &  P.  State  v.  Boon,   82  N.  Car.  647,  there 

129,  38  E.  C.  L.  70,  holds  that  cause  of  was  held  to  be  no  reversible  error  in 

challenge  on  the  part  of  the  prosecu-  directing    ten    jurors    of    the    special 
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11.  The  Oath — a.  NECESSITY — Ctaaral  SoIm.  —  The  juror's 
oath  gives  the  measure  of  his  duty,*  and  a  jury  is  impaneled 
when  sworn  and  charged  with  the  case.* 

lA  a  Criminal  GaM  the  verdict  of  a  jury  is  considered  a  nullity  if 
the  jury  is  not  sworn.* 

In  Civil  CasM  it  is  held  that  by  proceeding  to  verdict  with  an 
unsworn  jury,  without  objection,  the  party  is  precluded  from 
raising  the  objection  thereafter.* 

Oath  for  Term  or  in  Saeh  Gaae.  —  It  has  sometimes  been  held  suffi- 
cient to  administer  a  general  oath  to  the  jurors  at  the  time  they 
are  impaneled,  without  swearing  them  in  each  case  submitted  to 
them  during  the  term  or  time  for  which  they  are  impaneled.* 

venire,  who  were  drawn,  to  stand  aside  the  fact  that  in   the  absence  of    the 

until  the  panel  was  exhausted,  at  which  clerk,   his   deputy,  who  was  likewise 

time  their  names  were  called  from  the  an  attorney  having  causes  pending  in 

list  in  the  order  in  which  they  were  the  court,  administered  the  oath  in  the 

drawn,  and  they  were  disposed  of  by  presence  and  under  the  direction  of  the 

the  state  and  the  accused,  the  latter  court.     Thompson   v.   State,   19    Tex. 

accepting  one  of  them.  App.  593. 

1.  St  ration  v.  People,  5  Colo.  276.  Several  Gases  Against  One  Defendant.  — 

2.  State  V.  Squaires,  2  Nev.  226;  Mc-  When  more  than  one  case  against  the 
Fadden  v.  Com.,  23  Pa.  St.  12;  Ster-  same  defendant  is  submitted  to  the 
ling  V.  State,  15  Tex.  App.  249,  holding  same  jury  the  oath  should  be  adminis- 
thal  when  a  juror  has  been  sworn  in  a  tered  in  each  case.  Kitter  r.  People, 
capital  case,  he  is  impaneled  and  must  25  111.  42. 

remain  upon  the  jury  until  the  termi-  4.  Griffin  v.  Pitman,  8  Oregon  342; 

nation  of  the  trial.  Jenkins  v,   Hudson,   16  Abb.   N.  Cas. 

In     a    criminal     cause,    the    term  (N.  Y.  Supreme  Ct.)  137,  2  How.  Pr. 

••  trial  "  does  not  include  the  arraign-  N.  S.  (N.  Y.)  244. 

ment,  or  any  other  merely  preparatory  Ignorance  of  Sisfeet.  —  That  one  juror 

proceeding  which  may  be  taken  prior  was  not  sworn  will  not  vitiate  the  ver- 

to    the    time    of     administering    the  diet   where   it   is  not  shown  that  the 

requisite  oath  to  the  jury.     Hunnel  v,  party  or  his  counsel   was  ignorant  of 

State,  86  Ind.  431,  citing  U.  S.  v.  Cur-  the  omission   during  the  trial,  but  the 

tis,  4  Mason  (U.  S.)  237.  irregularity    will   be   deemed    waived. 

3.  Dresch  p.  State,  14  Tex.  App.  175;  Scott  v.  Moore,  41  Vt.  205;  Powell  v. 
Slaughter  v.  State,  100  Ga.  323,  holding  Haley,  28  Tex.  52. 

that  a  conviction  by  an  unsworn  jury  AbsMioe  of  Injury.  —  An  omission  to 

is  a  mere  nullity,  of  which  the  accused  swear  one  of  the  jury  which  served, 

could  not,  upon  a  subsequent  arraign-  unaccompanied  by  injury  or  prejudice, 

ment,  avail  himself  by  a  plea  of  autre^  will  not  require  the  verdict  to  be  set 

fois  convict.     See  sAso  in/ra,  IX,  II. /,  aside.       Harden  burgh    v.    Crary,     15 

(l)  Necessity  of  Showing  that  Jury  was  How.  Pr.  (N.  Y.  Supreme  Ct.)  307. 

Sworn.  6.  People  v,  Albany  C.  P.,  6  Wend. 

BeAisal  to  Hear  Testimony  on  Motion  (N.  Y.)  548;    Pierce  v,  Tate,  27  Miss. 

for  New  Trial.  —  The  action  of  the  court  283. 

below  in  refusing  to  hear  two  of  the  But  the   propriety  of   this  practice 

jurors  who  found  a  verdict  and  two  was  denied  in  Barney  v.  People,  22  111. 

other  persons,  in  support  of  an  appli-  160,   and  Stephens  v.  State,   33  Tex. 

cation  for  a  new  trial  on  the  ground  Crim.   Rep.  loi,  which  were  criminal 

that    some    of   the    jurors    were    not  cases.     See  also    Chiles   v.   State,    45 

sworn,  will  not  be  disturbed.     It  will  Ark.  143,  holding  that  in  all  criminal 

be  presumed  on  appeal  that  the  presid-  cases,   regardless  of  grade,   the  jury 

ing  judge   knew   that   the    jury    was  must  be  sworn  as  provided  in  section 

sworn.      Brewer    v.    State,    12    Tex.  2248,  Mansfield's  Digest,  although  it  be 

248.  selected  from  the  regular  panel.     The 

Before  Depnty  Clerk  Who  Is  an  Attor-  general  oath  administered  to  the  regii- 

ney.  —  There  is  no  error  arising  from  lar  panel  Is  not  sufficient. 
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b.  Affirmation.  —  The  record  is  sufficient  although  it  shows 
that  one  of  the  jurors  was  not  sworn,  but  affirmed.* 

c.  Form  of  Oath  —  (i)  General  Rules. — The  form  of  oath 
to  be  administered  to  the  jury  is  often  fixed  by  statute.* 

In  OivU  CafM  the  jury  is  sworn  well  and  truly  to  try  the  issues 
joined  between  the  parties,'  or  to  assess  the  damages  in  a  proper 
case,  as  where  there  are  no  issues  by  reason  of  the  fact  that  a 
party  fails  to  plead,*  or  to  try  the  issues  and  assess  the  damages, 
as  in  an  action  upon  a  penal  bond.^ 

• 

1.  State  V,  Price,  ii  N.  J.  L.  903.  Bar^  the  jary  cannot  be  sworn  to  try 

Who  Kay  Affirm.  —  It  has  been  held  the  issue,  for  in  fact  there  is  no  issue 

that  unless  a  juror  Is  one  of  a  class  between  the  parties  to  be  tried.     Miles 

who  hold  it  unlawful  to  take  an  oath  v.  Rose,  Hempst.  (U.  S.)  37. 

on  any  occasion  he  cannot  be  allowed  Harmless  Irregularity,  —  In   Buhl  v. 

to  make  solemn  affirmation  in  lieu  of  Trowbridge,  42  Mich.  44,  a  stipulation 

the  oath.     Bryan's  Case,  i  Cranch  (C.  was  made  between  the  plaintiffs  and 

C.)   151;    M'Intire's    Case,    i    Cranch  one  defendant  that  the  cause  might  be 

(C.  C.)  157.  dismissed   as    to    the    latter,  but    the 

But  it  is  also  held  unnecessary  to  stipulation  was  not  acted  on,  nor  was 

ask  an  affirming  juror  if  he  is  consci-  any  order  of  discontinuance  entered, 

en tiously  scrupulous  of  taking  an  oath,  and  but  one  of  the  other  defendants 

Anonymous,  3  N.J.  L.  488;   or  that  a  pleaded.     It  was  held  that  swearing 

record  which  states  that  some  of  the  the  jury  to  try  the  issue  between  the 

jurors  were  affirmed  should  also  state  plaintiffs  and  the  defendants,  when  no 

that  they  alleged  themselves  conscien-  issue  had    been    joined   with   two    of 

tiously  scrupulous  of  taking  an  oath,  them,  was  a  harmless  irregularity. 

Clark  V,  Collins,  15  N.  J.  L.  473.     See  WalTer  of  Error.  —  Error  in  swearing 

in  general  article  Affirmation,  vol.  i,  the  jury  to  try  issues  instead  of  to 

p.  377.  assess  damages  is  waived  by  permit* 

8.  Law    Gtovemlng.  —  In    People    t/.  ting  the  administration  of  that  form  of 

Chalmers,  5  Utah  201,  it  was  held  that  oath  without  objection.      Edwards  v. 

after  the   swearing  of  a  jury  in  the  Edwards,  31  III.  474. 

mode  prescribed  by  law,  there  was  no  5.  Phillips  v.  Governor,  2  Ark.  382; 

error  in  refusing  to  administer  an  ad-  Taylor  v.  Auditor,  4  Ark.  574;  Adams 

ditional  oath  prescribed  by  an  Act  of  v.  State,  6  Ark.  497;    State  z^.  Gibson, 

Congress  which  went  In  force  the  day  21  Ark.  140. 

after    the    jury    was    impaneled    and  In  an  Action  on  a  Penal  Bond  the  jury 

sworn.  is  sworn  to  inquire  into  the, truth  of  the 

8.  Pierce     v,    Tate,    27    Miss.    283;  breaches  and  assess  the  damages  as  to 

Windham  v,  Williams,  27  Miss.  313;  a  party  in  default.     State  v.  Gibson,  21 

Jacksonville,  etc.,   R.  Co.  v,  Neff,   28  Ark.  140. 

Fla.  373;    McConnell  v,  Ryan,  i  Tex.  The  practice  of  swearing  a  jury  as 

App.  Civ.  Cas.,  §  1020.  well  to  try  the  issues  in  fact  as  to  in- 

Reference  should  also  be  had  to  the  quire  of  the  damages  on  an  issue  in 

cases  '«/''3»  IX.  11.  /.  (2)  Sufficiency  of  law  previously  found  for  the  plaintiff 

Record  Entry.  obtains  only  in  cases  where  the  ded- 

4.  Where  There  Are  Ho  Issues  it  is  im-  ston  of  the  issue  in  law  entitles  the 

proper  to  submit  the  cause  to  the  jury  plaintiff  to  damages,  without  regard  to 

**to  try  the  issues  joined."     McNasser  the  trial  of  the  issues  in  fact.     Swann 

V.  Sherry,  i  Colo.  12;  Colorado  Springs  v.  Rary,  3  Blackf.  (Ind.)  298. 

Co.  V,   Hewitt,  3  Colo.  275;    Denny  v.  To  Aiseis  Damages  Instead  of  to  Try 

Hutcheson,  i  Bibb  (Ky.)576;  Hopkins  Issues.  —  Where    issues  are  joined  on 

V,  Preston,  2  A.  K.   Marsh.  (Ky.)  64;  pleas  of  not  guilty,  and   the  jury  is 

Everhart   v,  Hickman,  4    Bibb    (Ky.)  sworn,  not  to  try  those  issues,  but  to 

341 ;  McAdams  r.  Massey,.  i  Smed.  &  inquire  of  damages,  it  is  held  that  a 

M.  (Miss.)    660;    Hewett  v,  Cobb.   40  judgment  upon  the  verdict  is  reversi- 

Miss.  61;    Baltimore,   etc.,   R.  Co.  v,  ble.    Williams  v.  Cheek,  Sneed  (Ky.) 

Christie,  5  W.  Va.  325.  64;    Townsend    v,    Jeffries,    17     Ala. 

Until  ReflicatUm  to  a  Good  Plea  in  276. 
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In  Criainal  Cuei,  either  by  the  adoption  of  a  form  in  analogy  to 
that  of  the  common  law  or  by  following  the  common-law  form, 
the  jury  is  sworn  well  and  truly  to  try  and  true  deliverance  make 
between  the  state  and  the  prisoner,*  and  a  true  verdict  render 
according  to  the  evidence,*  though  it  is  sometimes  also  sworn  to 
"try  the  issues  joined,"  apparently  as  in  civil  cases.'  It  has 
also  been  held  in  Arkansas  that  as  the  jurors  in  criminal  cases  in 
that  state  are  the  judges  of  the  law  and  the  evidence,  they  should 
be  sworn  to  give  their  verdict  according  to  both.* 

(2)  Scope  of  Oath,  —  The  usual  oath  taken  by  jurors  will 
ordinarily  include  any  issue  which  may  be  submitted  to  the  jury 

Inquiry  into  Braaehoi  IqniTalont  to  law  — as  to* 'true  deliverance  make  ac- 
Trial  of  Imea.  —  In  suits  on  penal  cording  to  the  evidence  and  the  law  as 
bonds,  where  breaches  had  been  as-  given  by  the  court, *^  Hartigan  v.  Terri- 
signed,  swearing  the  jurors  to  inquire  tory,  i  Wash.  Ter.  447. 
into  '*  the  truth  of  the  breaches^'  is  8.  Walker  v.  State,  49  Ala.  3^;  Hen- 
equivalent  to  swearing  them  to  try  the  drix  v.  State,  50  Ala.  148;  McGuire  9. 
issues,  and  therefore  unobjectionable.  State,  37  Ala.  161;  Bell  v.  State,  10 
McCoy  V,  State,  22  Ark.  308;  McLain  Ark.  536;  Sanford  v.  State,  11  Ark. 
V.  Taylor,  9  Ark.  358.  331;  Burrow  v.  State,  12  Ark.  65;  Pal- 
To  Try  Imoi  Indudoi  to  A.wom  Dam-  more  v.  State,  29  Ark.  248;  State  v. 
ages.  —  If  a  plaintifif  takes  issue  on  a  Angelo,  18  Nev.  425;  Lancaster  v, 
plea  in  abatement,  it  is  held  to  be  un-  State,  91  Tenn.  267,  wherein  the  jury 
necessary  to  swear  the  jury  specifically  was  sworn  well  and  truly  to  try  the 
to  assess  damages,  because  being  issues  joined,  and  error  was  assigned 
sworn  well  and  truly  to  try  the  issues  upon  the  ground  that  the  oath  was  in- 
joined  between  the  party  and  a  true  appropriate  to  a  criminal  case,  but  the 
verdict  render  according  to  the  evi-  court  held  that  although  the  words**  and 
dence,  this  will  include  the  assessment  true  deliverance  make,''  and  some 
of  damages.  Goggin  v,  O'Donnell,  62  other  words  of  the  common-law  form, 
III.  66.  were  omitted,  the  oath  administered 
1.  Gamer  v.  State,  28  Fla.  113;  was  entirely  sufficient.  Citing  Ficz- 
Smith  V,  State,  25  Fla.  517.  hugh    v.   State,    13    Lea  (Tenn.)  260; 

An  oath  to  '*  well  and  truly  try  and  Baxter  v.  State,  15  Lea  (Tenn.)  657. 

uue   deliverance    make    between    the  "Tho  Truth  to  Speak,"  etc.,  without 

people  of  the  state  of  Alabama  and  being  sworn*' to  try  the  issue  joined,'* 

the  prisoner,"  instead  of  ** between  the  as  required  by  the  code,  was  held  not 

state  of  Alabama  and  the  prisoner,"  to  be  a  legal  oath.     Dixon  v.  State,  4 

was  held  to  be  erroneous.     Lewis  v,  Greene  (Iowa)  381. 

State.  51  Ala.  i;  Commander  v.  State,  ''Bwom  to  Try  the  Gaio"  is  substan- 

60  Ala.   i;  Perkins  v.  State,   60  Ala.  tially  the  same  as  **  sworn  to  try  the 

7.  issue."     Young  v.  Com.,  (Ky.  1897)  42 

8.  State  V.  Jones,  5  Ala,  666;  O'Con-  *S.  W.  Rep.  1141. 
nor  V,  State,  9  Fla.  215;  Slate  v,  John-  Statutory  Oafh  for  Weak.  —  ^  '  You  do 
son,  37  La.  Ann.  421;  State  v»  Logan,  solemnly  swear  that  you  will  well  and 
37  La.  Ann.  778;  Lawrence  v.  Com.,  30  truly  tnr  all  issues  and  execute  all 
Gratt.  (Va.)  845.  writs  of  inquiry  which  may  be  sub- 
See  also  infra,  IX.  1 1.  /.  (2)  SujUi-  mitted  to  you  during  the  present  week, 
ciency  of  Record  Entry,  and  true  verdicts  render  according  to 
Law  and  Evidence. —  There  is  no  error  the  evidence,  so  help  you  God,'  which 
in  refusing  to  swear  a  juror  to  find  a  is  the  statutory  form,  is  not  improperly 
verdict  according  to  the  law  as  well  as  administered  in  a  criminal  case." 
the  evidence  in  the  case.  O'Connor  v,  Luke  v.  State,  49  Ala.  30.  But  see 
State,  9  Fla.  215.  Chiles  v.  State,  45  Ark.  143. 

There  is  no  error  in  administering  to  4.  Patterson  v.  State,  7  Ark.  59:  Bell 

the  jury  the  oath  prescribed  by  statute  r.  State,  10  Ark.  536;  Sanford  v.  State, 

with   the    superfluous    addition    of    a  11  Ark.  331;  Burrow  v.  State,  12  Ark. 

clause  containing  matter  implied  by  65;  Palmore  cf.  State,  29  Ark.  248. 
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on  the  trial.*  It  is  not  a  good  ground  of  objection  that  the  juiy 
was  sworn  to  try  the  '*  issue  "  instead  of  the  **  issues  "  between 
the  parties.* 

(3)  Substantial  Compliance  with  Legal  Form.  —  If  the  oath 
administered  to  the  jury  is  substantially  in  the  prescribed  or  rec- 
ognized form  it  will  be  sufficient,  and  a  literal  adherence  to  form 
will  not  be  required.'  But  the  substance  of  the  oath  cannot  be 
dispensed  with,  and  the  court  cannot  substitute  in  a  criminal  case 
a  different  oath  from  that  prescribed  by  statute.* 

1.  Londoner  v.  People,  15  Colo.  557;    omitted,  but  it  was  held  not  to  be  a 
Arnold  v,  Arnold,  20  Iowa  273.  material  omission,  no  statutory  form  of 

An  irregularity  consisting  in  swear-  oath  being  prescribed,  and   the  oath 

ing  the  jurors  to  try  the  case  as  in  an  administered  in  its  entirety  not  failing 

action  at  law,  instead  of  swearing  them  to  swear  the  jurors  to  the  performance 

to  try  such  particular  questions  of  fact  of  the  duties  required  of  them, 
as  the  court  might  submit  to  them,  is        After  the  administration  of  the  oath 

harmless  error.     Hornbrook  v,  Powell,  in  the  statutory  form,  it  is  unnecessary 

146  Ind.  39.  that  the  juror  should  repeat  the  words 

2.  Lindley    v.    Kindall,    4    Blackf.  "  so  help  me  God."    State  v,  Paylor, 
(Ind.)  189:     Bate  v,   Lewis,    i    J.    J.  89  N.  Car.  539. 

Marsh.  (Ky.)  316;  Fowler  v.  Garret,  3  Bifibrent  Form  from  That  Preieribed. — 

J.  J.  Marsh.  (Ky.)  682.  In  Georgia^  that  the  oath  administered 

But  see  U.  S.  v,  Pirker,  2  Dall.  (U.  in  a  justice's  court  on  the  trial  of  a 
S.)  374,  note,  where  a  plea  of  nonas-  right  of  property  was  the  same  as  that 
sumpsit  had  been  entered  and  the  stat-  required  to  be  administered  to  special 
ute  of  limitations  had  also  been  jurors  in  the  Superior  Court  was  held 
pleaded,  and  tl^e  jury  being  sworn  to  to  constitute  no  objection,  the  oath  re- 
try the  ''  issue  "  and  not  the  *'  issues  "  quired  in  both  courts  being  substan- 
joined  between  the  parties,  there  was  tially  similar.  Carter  v.  Stanfield,  8 
held  to  be  such  irregularity  that  the  Ga.  49.  To  the  same  point  see  Earle 
court  of  its  own  motion  ordered  a  juror  v.  Vanburen,  7  N.  J.  L.  344. 
withdrawn  and  continued  the  case.  4.  Alabama.  —  Edwards  v.  State,  49 

8.  Alabama. — State  v.   Pile,  5  Ala.  Ala.  336;    Lewis  v.  State,  51  Ala.  i; 

72;   Crist  V,  State,  21  Ala.   137;    Mc-  Commander  v.  State,  60  Ala,  i;    Per- 

Guire  v.  State,  37  Ala.  161;  Walker  v,  kins  v.  State,  60  Ala.  7. 

State,  49  Ala.  369;  Hendrix  v.  State,  50  Arkansas,  —  Patterson    v.    State,    7 

Ala.  148.  Ark.  59:  Chiles  v.  State,  45  Ark.  143. 

Iowa.  —  Humphreys  v,  Humphreys,  Florida,  —  Smith    v.  State,   25  Fla. 

1  Morr.  (Iowa)  359:  Harriman  v.  State,  517. 

2  Greene  (Iowa)  270.  Georgia.  —  Slaughter  v.  State,  100  Ga. 
Nevada.  —  State  v,  Angelo,  18  Nev.  323. 

425,    holding    that    the    words    "  this  Iowa,  —  Harriman  v.  State,  2  Greene 

cause  "  were  sufficient,  instead  of  "  this  (Iowa)  285. 

issue  between  the  state  of  Nevada  and  Minnesota,  —  Maher  v.  State,  3  Minn. 

Charles  Angelo,  the  defendant."  444. 

Tennessee.  —  Sharp    v.   Harrison,   10  Nevada,  —  State  v,  Angelo,  18  Nev. 

Heisk.  (Tenn.)  573,  holding  that  swear-  425. 

ing  a  jury  to  try  the  **  matters  in  dis-  New  Hampshire,  ^S\bX^  v,  Rollins, 

pute  "  is  as  appropriate  as  swearing  22  N.  H.  528. 

it  to  try  the  issue  joined.  North  Carolina,  —  State  v.  Owen,  72 

Texas.  —  Faith  v.  State,  32  Tex.  374.  N.  Car.  611. 

Washington,  —  Leonard  v.  Territory,  Texas,  —  Arthur  v.  State,  3  Tex.  403; 

2  Wash.  Ter.  381.  Stephens  v.  State,  33  Tex.  Crim.  Rep. 

OmiBsion  of  Gondnding  Inyooation. —  loi;    Bawcom  v.  State,  41  Tex.  191; 

In  Minich  v.   People,  8  Colo.  440,  the  Sutton  v.  State,  41  Tex.  515;    Bray  v, 

oath  was  held  sufficient  although  the  State,  41  Tex.  561 ;  Morgan  v.  State,  42 

clause    "  whom     you    shall    have    in  Tex.  224. 

charge  "  and  the  concluding  phrase,  or  Omiwionof  "And  a  Tnie  Yerdiot  B«iidff 

invocation,  **  so  help  you  God"  were  Aooordiiig  to  the  Evidence."  —  In  Ala* 
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(4)  Waiver  of  Irregularity,  —  Irregularity  in  the  administration 
of  the  oath  to  a  jury,*  or  in  the  form  of  the  oath,  may  be  waived 
by  going  to  trial  without  objection.  Where  a  party  desires  to 
avail  himself  of  irregularity  in  the  administration  of  the  oath  to 
the  jury,  the  attention  of  the  court  should  be  called  to  it  at  the 
time  the  oath  is  taken,  and  he  cannot  sit  by  silently  and  take 
chances  of  a  favorable  verdict,  and  subsequently  have  the 
advantage  of  objections  to  such  irregularity.* 

d.  Time  and  Order  of  Swearing.  —  The  practice  as  to  the 

time  of  administering  the  oath  to  the  jury  is  not  uniform.  In 
some  states  each  juror  is  sworn  separately  as  he  is  called  and 
selected,*  while  in  others  no  juror  is  sworn  until  all  the  jurors 

bama  it  is  held  that  an  oath  to  the  petit  error.     People  v,  Everhardt,  104  N.  Y. 

jury  well  and  truly  to  try  the  issues  591. 

joined,  omitting  the  words  **and  a  true  8.  Florida,  —  Seymour  v.  Purnell,  23 

verdict  render   according  to  the  evi-  Fla.  232;  Jacksonville,  etc.,   R.  Co.  v. 

dence,"  Schamberger  v.  State,  68  Ala.  NeflF,  28  rla.  373;    State  v.  Pearce,  14 

543;  Storey  V.  State,  71  Ala.  329;  Allen  Fla.  153. 

V.  State,  71  Ala.  5;    Roberts  v.  State,  Georgia.  —  Candler  v.  Hammond,  23 

68  Ala.  524;  Johnson  v.  State,  47  Ala.  Ga.  493;  Smith  v.  State,  63  Ga.  168. 

62;  Stephens  v.  State,  47  Ala.  696;  or  Indiana.  —  Lindley     v.     Kindall,     4 

omitting  the  words  **  according  to  the  Blackf.     (Ind.)     189;      Applegate     v. 

evidence,"  Allen  v.  State,  71  Ala.  5,  will  Boyles.  10  Ind.  435. 

not  sustain  a  judgment  of  conviction.  Kansas.  —  State  v.  Baldwin,  36  Kan. 

Contra/xti  Washington,%XsX^v,QiivLVovL^  I,  approved  in   Baldwin  v.  Kansas,  129 

16  Wash.  425.  U.  S.  52. 

The    omission  of    the  words   **  the  .  Louisiana,  —  State  v.  Wilson,  36  La. 

truth  to  speak  in  the  premises  "  is  not  Ann.  864;   State  v.   Robinson,  36  La. 

material.      Judah     v.     M'Namee,     3  Ann.  873. 

Blackf.  (Ind.)  269;  Mann  v,  Clifton,  3  Tennessee,  —  Looper  v.  Bell,  i  Head 

Blackf.  (Ind.)  304.  (Tenn.)  373. 

1.  Jacksonville,  etc.,  R.  Co.  v.  Neff,  Texas.  —  McConnell  v.  Ryan,  i  Tex. 

28  Fla.  373;    Smurr  v.  Slate,  105  Ind.  App.   Civ.  Cas.,  §  1020;  Clements  v. 

125;    Henning  v.  State,   106  Ind.  386;  Crawford,  42  Tex.  602. 

Coleman  v.  State,  11 1  Ind.  563;    Ship  But    where    the    substance    of    the 

Milwaukie   v.  Hale,  i  Dougl.  (Mich.)  proper  oath  is  not  administered  in  a 

306;    People  V.    De  Camp,   (Supreme  criminal  case,  objection  is  not  waived 

Ct.)  10  N.  Y.  Supp.  811.  by  not  taking  it  before  verdict.  Slaugh- 

Harmlen  Irrogiilarity  in  Manner  of  ter  v.  Slate,  100  Ga.  323. 
Swearing.  —  Where,  upon  an  indict-  Wrong  Oath  Snificiently  Covering  Par- 
men  t  for  murder,  several  persons  were  tienlar  Case.  —  Where  the  oath  ad  minis- 
sworn,  in  the  regular  way,  as  to  their  tered  to  a  jury  in  a  civil  action  is  not 
competency  to  serve  as  jurors,  and  the  one  prescribed  by  statute  for  such 
held  the  Bible  in  their  hands  until  they  action,  yet  is  sufficient  to  cover  the  in- 
were  accepted  when  the  clerk  pro-  quiry  involved  or  the  issues  covered  by 
ceeded  to  swear  them  as  jurors,  omit-  the  pleadings  therein,  and  the  plaintitf 
ting  the  words  "  you  swear  '*  in  the  makes  no  objection,  but  proceeds  to 
last  oath,  it  was  held  that  the  omis-  trial,  such  irregularity  in  swearing  the 
sion,  though  irregular  and  reprehensi-  jury  is  not  good  ground  for  setting 
ble,  did  not  vitiate  the  verdict.  State  aside  a  verdict  against  the  plaintiff  on 
V.  Owen,  72  N.  Car.  605.                    '  a  motion  for  a  new  trial.     Seymour  v. 

Where  a  defendant  has  been  indicted  Purnell,  23  Fla.  232. 

under  alias  names,  and  admits  his  true  8.  People  v.  Reynolds,  16  Cal.   128; 

name,  the  fact  that  the  clerk  in  admin-  People  v.  lams,  57  Cal.  115  [following 

istering  the  oath  to  the  jury  designates  People  v.  Scoggins,  37  Cal.  676;    Peo- 

the  defendant  by  the  name  admitted,  pie  v.  Russell,  46  Cal.   121];    State  v, 

and    in    addition    by    the    names    by  Brown,  12  Minn.  538;  State  v.  Ander- 

which   he   was    indicted,  is  harmless  son,  4  Nev.  265. 
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are  selected  and  accepted.  This  depends,  however,  upon  the 
statutory  practice  in  each  state.* 

Wiiere  tbe  Btetnte  Ii  BUmt  as  to  the  time  when  the  jurors  shall  be 
sworn,  it  is  held  to  be  within  the  discretion  of  the  court  to 
determine  the  practice,  and  the  prisoner's  legal  right  is  not 
impaired  if,  after  he  has  been  allowed  a  fair  opportunity  to 
interpose  a  peremptory  challenge  to  a  proposed  juror,  he  is 
foreclosed  as  to  the  further  exercise  of  the  right  by  the  admin- 
istration of  the  oath  to  the  juror  at  any  time  after  he  has  been 
examined  and  accepted.* 

e.  Reswearing.  —  It  sometimes  becomes  necessary  to  reswear 
the  jury,'  as  where  a  juror  is  substituted  after  the  oath  has  been 
administered  to  the  jury.*     So  where  an  amendment   changes 

Under  the  Maine  Revised  Statutes,  It  is  discretionary  with  the  court  to 

c.  82,  §  74,  traverse  jurors  are  required  bring  to  the  book  less  than  the  full 

to  be  sworn  in  the  order  of  their  names  number  of    twelve    jurors.    Com.    v. 

on  the  alphabetical  lists,  and  the  first  Twitchell.  i  Brews.  (Pa.)  551, 

twelve  constitute  the  first  jury  and  the  GontiauaiiM     Without      Swearing.-— 

next  twelve  the  second.      Wallace  v.  After  a  jury  has  been  procured  there  is 

Columbia,  48  Me.  436.            *  no  error  in  continuing  a  cause  without 

1.  Thus  the  failure  to  administer  the  swearing  the  jurors,  where  it  appears 

oath  to  the  jury  as  a  body  in  cases  less  that  on  the  adjourned  day  they  pre- 

than  capital,  as  prescribed  by  statute,  sented  themselves,  were  sworn,  neither 
is    held    to   be    reversible  error.    Ste-    party  challenging,  and  proceeded  to  a 

phens  V,  State,  33  Tex.  Crim.  Rep.  loi  verdict.     Miller  v.  Wilson,  24  Pa.  St 
\citing  Rippey  v.  State,  29  Tex.  App.  .  114. 

37;  Heskew  v.  State,  17  Tex.  App  i6i;  Taliwinnm.  —  When  the  regular  panel 

Ellison  V.  State,    12  Tex.   App.   557].  is  exhausted,  and  the  deficiency  is  sup- 

And  in  capital    cases  each    juror    is  plied  by  talesmen,  they  may  be  sworn 

sworn  as  selected,  Rippey  v.  State,  29  separately  as  they  are  selected.     Hur- 

Tex.  App.  37;    and  not  two  at  a  time,  ley  v.  State,  29  Ark.  17. 

as  was  at  one  time  the  usual  practice.  Olgeetion.  -<-  An    objection    that   the 

Ellison  V,  State,  12  Tex.  App.  557.  oath  was  administered   to  the  whole 

There  is  no  error  in  postponing  the  body  of  jurors  after  their  selection,  in- 

administration  of  the  oath  until  twelve  stead  of  to  each  of  them  as  selected, 

jurors  are  obtained,  and  then  swearing  comes  too  late  on  motion  for  a  new 

them    in    chief    to    try    the  prisoner,  trial.    Caldwell  v.  State,  12  Tex.  App. 

Roberts  v.  State,  65  Ga.  430.  302. 

In  O'Connor  v.  State,  9  Fla.  215,  each  8.  People  v.  Carpenter,  Z02  N.  Y.  238. 

juror  as  he  was  tendered  was  ordered  In  the  absence  of  any  law  controlling 

into  the  box  and  kept  under  the  eye  of  the  matter,  no  certain  number  of  jurors 

the  court  until  the  whole  twelve  were  need  be  called  to  be  sworn.    Walker 

chosen,     and     thereupon     the     court  v.  Collier,  37  111.  362. 

ordered  them  to  be  sworn  in  three  at  a  8.  Thus  in  Com.  v.  Knapp,  9  Pick, 

time.  (Mass.)  496,  it  was  held  that  if  a  juror. 

In  Pennsylvania  the  practice  as  to  the  after  having  been  sworn  in  chief,  is 

time  of  administering  the  oath  is  not  under    the    impression    that    he    was 

uniform.     In  some  districts  each  juror  sworn  on  his  voir  dire  only,  he  should 

is  sworn  separately,  as  called  and  un«  be  again  sworn  in  chief, 

challenged,    and    m    others     none    is  4.  Keech  7\  State,  15  Fla.  591;  Jeffer- 

sworn  until   all  are  selected.    Alexan-  son  v.  State,  52  Miss.  767. 

der  V,  Com.,  105  Pa.  St.  i.  In    Tennessee  it  has  been  held  that 

The  accused    cannot    insist   that  a  where  a  juror  is  substituted  the  other 

number  of   unchallenged  jurors    less  jurors  need  not  be  resworn.     Gamer 

than  twelve  be  sworn  before  the  return  v.  State,  5  Yerg.  (Tenn.)  160;  State  v, 

to  a  special  venire.     Com.  z^.  Twitch-  Curtis,  5  Humph.  (Tenn.)  601;  Mahala 

ell,  I  Brews.  (Pa.)  551.  v.  State,  10  Yerg.  (Tenn.)  537. 
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the  issue,  or  makes  a  new  issue,  the  jury  should  be  resworn,*  as, 
it  has  also  been  held,  it  must  be  where,  after  a  jury  has  been 
impaneled  and  a  witness  sworn,  one  of  the  defendants  is  ordered 
to  be  tried  separately.*  When  an  amendment  does  not  change 
the  issues  there  is  no  necessity  for  reswearing  the  jury.' 

FaUnre  to  Saqnest  Soswearing.  —  If,  however,  a  proper  case  arises 
for  the  reswearing  of  the  jury,  and  a  party  wishes  to  reserve  any 
alleged  error  in  proceeding  with  the  case  without  a  reswearing, 
he  should  request  that  the  jury  be  resworn,  and  reserve  his 
exception  to  the  action  of  the  court  if  his  request  is  improperly 
refused;  otherwise  he  may  waive  the  defect.* 

/,  Record  —  (i)  Necessity  of  Showing  that  Jury  was  Sworn. 
—  In  Grimiaal  Casei  where  the  transcript  fails  to  show  that  the  jury 
which  tried  the  defendant  had  been  sworn,  the  verdict  and  sen- 
tence will  be  set  aside,* 

1.  Ostrander  v,  Clark,  8    Ind.  Sii;  r.  State,  I32  Ind.   141.     See  also  Wal- 

Kerschbaugher  v.  Slusser,  la  Ind.  453;  lace  v.  State,  4  Lea  (Tenn.)  309. 

Hoot  V,  Spade,  20  Ind.  326:  WiUiams  6.  Alabama. — Johnson   v.  State,  47 

V.  Miller,  10  Iowa  344,  overruling  Cole  Ala.  9;  Lacey  v.  State,  58  Ala.  385. 

V.  Swan,  4  Greene  (Iowa)  33.  Arkansas, — Camett  v.  State,  (Ark. 

8.  Babcock  V.  People,  15  Hun  (N.  Y.)  1888)  6    S.  W.    Rep.   513;    Harper  v, 

347.  Sute,  25  Ark.  83;  Lawson  v.  State,  35 

Where  the  swearing  of  a  jury  in  a  Ark.  106;  Barbour  v.  State,  37  Ark.  61; 

prosecution  against  two  jointly  and  the  Chiles  v.  State,  45  Ark.  143. 

entry  of  an  order  for  separate  trials  Louisiana,  —  State   v.   Gates,  9  La. 

are  practically  simultaneous,  the  jury  Ann.  94;  State  v.  Phillips,  28  La.  Ann. 

wiU  be  deemed  to  have  been  sworn  in  387;    State  v.  King,  28  La.  Ann.  425; 

the     separate     trial    proceeded    with.  State  v,   Douglass,   28  La.  Ann.  425; 

People  V.  Cummins,  47  Mich.  334.  State  v.  Calvert,  32  La.  Ann.  224. 

8.  Londoner  v.  People,  15  Colo.  557;  Texas,  —  Nels  v.  State,  2  Tex.  280; 

Maxwell  v.  Day,  45  Ind.  509;  Hackney  Biles  v.  State,  (Tex.  App.  1887)  4  S. 

V.  Williams,  46  Ind.  413;  Knowles  v,  W.    Rep.    902;    Dresch    v.    State,    14 

Rexroth,   67   Ind.    59;    Merrill   v,   St.  Tex.  App.  175;    McHenry  v.  State,  14 

Louis,  12  Mo.  App.  466,  83  Mo.  244i  Tex.  App.  209;  Baird  v.  State,  38  Tex« 

holding  that  an  amendment  consisting  599. 

merely  of  the  joinder  of  an  additional  Amendment  to  Show  Faot. — Where  the 
party  will  not  require  the  reswearing  jury  was  sworn,  and  that  fact  can  be 
of  the  jury.  proved,  the  record  of  the  lower  court 
^  ImA  Enlarged.  —  Where  the  jurors  ma^  be  so  amended  as  to  supply  the 
were  sworn  "  to  well  and  truly  try  the  omission;  and  thus  completed,  it  may, 
cause  submitted,''  etc.,  it  was  held  under  a  writ  of  certiorari,  be  laid  be- 
that  they  need  not  be  resworn  on  the  fore  the  appellate  court.  State  v, 
filing  of  a  new  petition,  after  striking  Gates,  9  La.  Ann.  94. 
off  one  of  the  plaintiffs,  and  seemingly  OondniiYenMS.  —  A  record  showing 
though  the  issue  was  enlarged.  Hinkle  that  the  jury  was  sworn  after  arraign- 
V.  Davenport,  38  Iowa  355.  ment  and  plea  is  controlling.     Dolan 

4.  Sandford  Tool,  etc.,  Co.  v.  Mullen,  v.  State,  122  Ind.  141. 

I  Ind.  App.  204:  Knowles  v.  Rexroth,  Where  the  entry  states  that  the  jury 

67  Ind.  59;  Arnold  v.  Arnold,  20  Iowa  was  duly  sworn  and  impaneled,  it  will 

273;    Hinkle    v.   Davenport,   38   Iowa  be  presumed  that  all  the  jurors  were 

355.  sworn,  although  but  eight  of  them  are 

Bflswearing    Alter    Anmignmwnt    and  expressly  mentioned  as   having  been 

Plea.  —  If  the  jury  was  sworn  before  sworn.     State  z/.  Christian,  30  La.  Ann. 

arraignment  and  plea,  and  no  motion  367.     But  it  is  also  held  that  where  the 

or  request  is  made  to  reswear,  and  the  record  shows  that  but  four  of  the  jurors 

trial  proceeds  vrithout  objection,  there  chosen  on  the  second  day  were  sworn, 

is  a  waiver  of  the  informality.     Dolan  it  will  not  be  presumed  in  favor  of  tho 
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In  Giyii  CaiM,  it  seems,  the  record  need  not  show  that  the  jury 
was  sworn,  where  no  mandatory  statute  requires  it  to  be  sworn 
in  each  case.  * 

When,  Where,  and  Before  Whom  Sworn.  —  The  record  of  the  indictment 
need  not  state  when,  where,  and  before  whom  the  traverse  jurors 
were  sworn  or  affirmed.* 

(2)  Sufficiency  of  Record  Entry.  —  Where  the  record  entries 
show  that  the  jury  was  sworn,  but  the  form  of  the  oath  is  not  set 
out  therein,  in  the  absence  of  a  contrary  showing  it  will  be  pre- 
sumed that  the  proper  oath  was  administered,'  and  this  is  said 

regularity  of  the  proceedings  that  all  McGuire  v.  State,  37  Ala.  161;  McNeil 

twelve  duly  qualified.     Bass  v.  State,  v.  State,  47  Ala.  503;  Walker  v.  State, 

6  Baxt.  (Tenn.)  580.  49  Ala.  370;  McCuller  v.  State,  49  Ala. 

1.  Goyne  v,  Howell,  Minor  (Ala.)  62;  40;  Edwards  v.  State,  49  Ala.  334;  De 
Perdue  -f.  Burnett,  Minor  (Ala.)  138;  Bardelaben  z'.  State,  50  Ala.  180;  Blair 
Drake  v,  Brander,  8  Tex.  351;  Clark  v.  v.  State,  52  Ala.  344;  Moore  v.  Sute, 
Davis,  7  Tex.  556,  holding  that  where,  52  Ala.  424;  Bush  v.  State,  52  Ala.  13; 
under  the  statute,  the  jurors  are  sworn  Johnson  v.  State,  47  Ala.  31,  62;  Bugg 
for  the  trial  of  all  civil  cases  that  shall  v.  State,  47  Ala.  50;  Smith  v.  Sute, 
be  submitted  to  them  during  the  term,  47  Ala.  545;  Smith  v.  State,  53  Ala. 
the  presumption  is  that  they  were  486;  Murphy  v.  State,  54  Ala.  178; 
sworn,  and  it  is  not  necessary  that  the  Gardner  v.  State,  48  Ala.  263;  McRae 
fact  should  appear  on  the  record;  v.  Tillman,  6  Ala.  486;  State  v.  Pile,  5 
Freiberg!'.  Lowe,  61  Tex.  436,  wherein  Ala.  72;  Lockett  «/.  State,  47  Ala.  42; 
it  was  held  that  although  the  record  on  Peterson  v.  State,  74  Ala.  35;  Johnson 
appeal  in  a  civil  case  does  not  affirm-  v.  State,  74  Ala.  537;  Storey  v.  State, 
atively  show  that  the  jury  was  sworn,  71  Ala.  329;  Allen  v.  State,  71  Ala.  5; 
yet  if  the  objection  was  not  saved  by  Roberts  v.  State,  68  Ala.  515;  Scbam- 
bill  of  exceptions,  or  the  omission  is  not  berger  v.  State,  68  Ala.  543;  Washing- 
assigned  as  error,  there  is  no  ground  ton  v.  State,  60  Ala.  10. 

for  reversal;    Waddell   «/.    Magee,    53  Arkansas.  —  Hurley  v.  State,  29  Ark. 

Miss.   687,  departing  from  the  earlier  17;    Greenwood  v.  State,  17  Ark.  332; 

doctrine  in  that  state  as  announced  in  Harper  v.  State,  25  Ark.  83;  Pruitt  v. 

Beall  V,  Campbell,  i  How.  (Miss.)  24;  State.  (Ark.   1889)  11  S.  W.  Rep.  822; 

Irwin   V.   Jones,    i   How.  (Miss.)  497;  Bell   v.   State,    10  Ark.   536;    Neal  v, 

Wolfe   V,   Martin,  i    How.  (Miss.)  30.  Peevey,    39    Ark.    337;     McDaniel    v. 

and  Buckz/.  Mosley,  24  Miss.  170,  upon  Hanauer,  25  Ark.  48;  State  v.  Gibson, 

the  authority  of  Cl^rk  v,  Davis,  7  Tex.  21    Ark.    140;    Dillingham    v.    Skein, 

556,  supra^  and  distinguishing   Holt  v,  Hempst.  (U.  S.)  181. 

Mills,   4  Smed.  &  M.  (Miss.)   no,   in  Colorado,  —  Mlnich  v.  People,  8  Colo. 

that  the  oath  required  to  be  shown  in  440. 

that  case  was  in  a  matter  in  which  that  Florida.  —  Gamer  v.  State,  28  Fla. 

court  was  exercising  a  special  statutory  113. 

jurisdiction.  Kansas.  — State  v.  Baldwin,  36  Kan. 

See  also  supra^  IX.  11.  a.  Necessity.  I,  approved  in  Baldwin  v.  Kansas,  129 

Judgment  by  Default.  —  Where  it  is  re-  U.  S.  52. 
quired  by  statute  that  the  jury  shall  be  Kentucky,  —  Young  v.  Com.,  (Ky. 
sworn  in  every  civil  case  where  judg-  1897)  42  S.  W.  Rep.  1141. 
ment  in  such  a  case  is  rendered  by  Minnesota, — To  entitle  the  com  plain- 
default,  the  record  must  show  affirma-  ing  party  to  relief  the  record  must 
tively  that  the  jury  was  sworn,  affirmatively  show  that  one  of  the  jurors 
Botsford  V.  Yates,  25  Ark.  282.  See  impaneled  was  not  sworn.  State  v. 
also  the  cases  supra^  IX.  ii.  c.  (i)  Lautenschlager,  23  Minn.  290, /<7//t;wti^ 
General  Rules,  State  v.  Ryan,  13  Minn.  370. 

2.  State  V.  Price,  11  N.  J.  L.  203;  Mississippi,  —  Furniss  z^.  Meredith,  43 
M'Clure  v.  State,  i  Yerg.  (Tenn.)  206.  Miss.  302;  New  Orleans,  etc.,  R.  Co.  v. 

8.  Alabama,  —  Mitchell  v.  State,  58  Hemphill,  35  Miss.  17;  Dyson  v.  State, 
Ala.  417;   Crist  V.  State,  ai  Ala.  149;    26  Miss.  362. 
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to  be  a  better  form  of  entry  than  one  reciting  the  oath,  however 
accurately  it  may  be  set  out.*  But  where  the  judgment  entry  in 
a  criminal  case  purports  to  set  out  the  full  oath  administered  to 
the  jury,  it  must  express  every  essential  element  or  ingredient  of 
the  oath  as  prescribed  by  the  statute.*  Whether  or  not  an  entry 
in  the  record  of  the  mere  fact  of  swearing  professes  to  set  out 
the  oath  in  totidem  verbis  is  a  question  which  has  arisen  in  con- 
nection with  many  kinds  of  expressions.  Thus  the  word 
**  sworn  "  is  held  to  import  ex  vi  termini  a  regular  and  legal  oath, 
and  does  not  purport  to  set  out  the  oath  in  full ; '  so  of  recitals 
in  the  judgment  entry  that  the  jury  was  lawfully  sworn  or  duly 
sworn  or  sworn  according  to  law.^    And  where  a  record  shows 

Missouri,  —  State  v,  Schoenwald,  31  Texas,  — Arthur  v.  State,  3  Tex.  403; 

Mo.  147.  Martin  v.  State,  40  Tex.  19;  Bawcom 

Nebraska.  —  Smith  v.  State,  4  Neb.  t^.  State,  41  Tex.   189;    Edmondson  v. 

277.  Scate,  41  Tex.  496;  Morgan  v.  State,  42 

Ohio,  — Wareham  v.  State,  25  Ohio  St.  Tex.  225;  Burch  v.  State,  43  Tex.  377; 

601;  Bartlett  v.  State,  28  Ohio  St.  669.  Smith  v.  State,  i  Tex.  App.  408;  Cham- 

Texas, — Arthur  z'.  State,  3  Tex.  403;  bliss  v.  State,  2  Tex.  App.  396;   Leer 

Bawcom  V.  State,  41  Tex.  189;  Edmond-  v.   State,   2  Tex.  App.  495;  Tharp  v, 

son   a.   State,  41   Tex.    501;   Smith  v.  State,  3  Tex.  App.  90;  Everett  ?/.  State, 

State,   I  Tex.   App.  408;  Chambliss  v,  4  Tex.  App.   159;  Hollands.  State,  14 

Slate,  2  Tex.  App.  396;  Leer  v.  State,  Tex.  App.  182. 

2  Tex.   App.  495;  Evrerett  v.  State,  4  See  also  the  cases  generally  in  the 

Tex.   App.   159;  Holland   v.  State,   14  preceding  notes. 

Tex.  App.  182;  Clark  v.  State,  18  Tex.  Clerioal  Error. — Where  there  were  two 

App.  467;  Smith  V,  State,  4  Tex.  App.  issues  in  fact,  and  from  the  record  it 

626.  appeared  that  the  jury  was  sworn  **  the 

Virginia.  —  Lawrence  v.    Com.,   30  truth  to  speak  upon  the  issue  joined," 

Gratt.  (Va.)  846.  it  was  held  that  the  entry  was  in  sub- 

Washington.  —  Leschi  v.  Territory,  i  stance  good,  but  if  at  all  defective,  the 

Wash.   Ter.  13;  Hartigan  v.  Territory,  mistake  was  merely  clerical.      Mont- 

I  Wash.  Ter.  447.  gomery  v,  Tillotson,  i  How.  (Miss.)  215. 

West  Virginia.  —  State  v.  Ice,  34  W.  Jurors  are  never  specially  sworn  in 

Va.  244.  any  civil  case.     They  are  sworn  to  try 

See  also  infra^  IX.   14.  Appeal  and  all  issues  and  execute  all  writs  of  in- 

Review.  quiry  that  may  be  submitted  to  them 

Conoliiding     Inyoeation.  —  That     the  during  the  term  of  day  for  which  the^ 

record  does  not  contain  the  invocation  are  summoned.     Rev.  Code,  501,  arti- 

"  so  help  you  God,"  which  is  provided  cle  143.     Where,  therefore,  the  record 

for  at  the  conclusion  of  the  statutory  recites  that  the  jury  was  sworn  **  to  try 

oath,  affords   no  ground   of  reversal,  the  issue,"   when  the   execution  of  a 

Kerr  v.  State,  36  Ohio  St.  614.  writ  of  inquiry  was  submitted  to  it,  and 

1.  Garner  v.  State,  28  Fla.  113.  vice  versa,  it  is  a  mere  clerical  error  t.nd 

2.  Alabama.  —  Storey  f.  State,  71  Ala.  cannot  be  true  in  point  of  fact.    .Hew- 
329;  Allen  V.  State,  71  Ala.  5;  Scham-  ett  v,  Cobb,  40  Miss.  61. 

berger  v.  State,  68  Ala.  543;  Johnson  **Issu€**  for  *^Jssues,**  —  Where  there 

v.  State,  74  Ala.  537;  Davis  z'.  State,  54  are  several  issues,  and  the  record  states 

Ala.  88;  Walker  v.  State,  49  Ala.  369;  the  jury  was  sworn  to  try  *'the  issue," 

Smith  V.  State,  53  Ala.  486.  the  word  **  issue  "  will   be  taken  col- 

Arkansas.  —  Bivensv.  State,  ii  Ark.  lectively.     Hatcher  v.  Fowler,  i   Bibb 

455.  (Ky.)  337. 

Colorado.  —  Minich  v.  People,  8  Colo.        8.  Washington  v.  State,  60  Ala.  10; 

440.  Dyson  v.  State,  26  Miss.  362. 

Florida,  —  Garner  v.  State,   28  Fla.        4.  Alabama.  —  Johnson  v.  State,   74 

113.  Ala.  537;  Peterson  v.  State,  74  Ala.  35; 

Nebraska, — Smith  v.  State,  4  Neb.     Storey  v.  State,  71  Ala.  329;  Allen  «/. 

277.  State,  71  Ala.  5;  Scham berger  v.  State, 
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that  the  persons  composing  a  jury  were  ''  impaneled  and  sworn 
to  sit  as  jurors  in  this  case,"  they  will  be  presumed,  on  error,  to 
have  been  legally  sworn.*  So  expressions  setting  out  some  part 
of  the  oath,  though  not  purporting  to  set  out  the  whole,  have 
been  held  not  to  attempt  to  set  out  the  exact  oath,  and  to  be 
sufficient  to  show  a  legal  swearing.' 

68  Ala.  543;  Roberts  v.  State,  68  Ala.  the  judgment  entry  is  that  the  parties 

524;    Mitchell  V,   State,   58  Ala.  417;  appeared,  and  issue  being  joined  upon 

Gardner  v.  State,  48  Ala.  263;  Lockett  a  plea  of  not  guilty,  a  jury  came  (nam- 

V,  State,  47  Ala.  42;  De  Bardelaben  v,  ing  them),  '*  twel\re  good  and  lawful 

State,  50  Ala.   179;  Smith  v.  State,  53  men,    having     the     qualifications    of 

Ala.  486.  jurors,  who,  being  duly  elected,  tried, 

Arkansas,  —  Greenwood  v.  State,  17  and  sworn  well  and  truly  to  try  the 
Ark.  332;  McDaniel  v,  Hanauer,  25  issue  joined  herein,"  it  cannot  be  re- 
Ark.  48;  Harper  v.  State,  25  Ark.  83,  garded  as  an  attempt  to  set  out  in  full 
holding  that  had  it  been  stated  on  the  the  oath  actually  administered,  but 
record  that  the  jury  was  duly  or  regu-  should  rather  be  considered  as  a  states 
larly  sworn,  the  court  would  have  pre-  ment  by  the  clerk  that  the  jury  had 
sumed  that  the  oath  had  been  properly  been  sworn  and  acted  under  oath;  and 
administered,  and  that  a  statement  in  the  absence  of  any  recital  that  the  jury 
the  record  that  the  jurors  "  were  sworn  was  required  to  give  a  true  verdict 
and  impaneled,  and  took  their  place  in  according  to  law  and  the  evidence  is 
the  jury  box,"  does  not  show  that  they  not  a  ground  for  reversal.  State  v, 
were  properly  sworn;  Neal  z^.  Peevey,  Baldwin,  36  Kan.  i  \approved xtl'^^X^* 
39  Ark.  337;  Wells  v.  State,  (Ark.  1891)  win  v,  Kansas,  129  U.  S.  52];  State  v. 
16  S.  W.  Rep.  577.  Gin  Pon,  16  Wash.  425;  Smith  r.  State, 

Colorado,  —  Minich  v.  People,  8  Colo.  4  Neb.  277.     See  also  McNeil  v.  State, 

440.  47  Ala.  498;  McGuire  v.  State,  37  Ala. 

Texas,  —  Clark  v.  State,  18  Tex.  App.  161;  State  v.  Pile,  5  Ala.  72;  Edwards 

467;  Smith  7v State.  4 Tex.  App.  626.  z'.  State,  49  Ala.  334;  McCullerv.  State. 

Virginia,  —  Lawrence  v.    Com.,    30  49  Ala.  40;  De  Bardelaben  v.  State,  50 

Gratt.  (Va.)  845.  Ala.  179. 

Jury  of  Inqneit—' Return  of  SheriC —  But  in  Alabama  it  was  held  that  a 
An  entry  by  the  clerk  that  the  jury  was  judgment  entry,  *'  Thereupon  came  a 
"duly  impaneled  and  sworn  "  is  con-  jury,"  etc.,  **  who  being  ♦  ♦  * 
elusive  of  the  due  impaneling  and  sworn,"  etc.,  "  upon  their  oaths  do 
swearing  of  the  jury,  upon  the  pre-  say,"  etc.,  setting  forth  neither  the 
sumption  that  the  officer  had  properly  words  nor  the  form  of  the  oath,  is  in- 
discharged  his  duty;  and  hence,  when  sufficient,  Bugg  v.  State,  47  Ala.  50; 
the  sheriff  returned  that  a  jury  of  in-  Johnson  v.  State,  47  Ala.  62,  and  that  a 
quest  summoned  to  assess  damages  recital  that  the  jury  was  **  sworn  well 
was  "  duly  impaneled  and  sworn,  ac-  and  truly  to  try  the  issue  joined,"  etc., 
cording  to  law,  to  discharge  their  is  not  the  oath  required  by  statute,  nor  is 
duties,"  the  return  must  be  construed  it  equivalent  to  a  recital  that  the  jury 
as  a  statement  that  the  proper  oath  was  was  well  and  trul^  sworn  to  try  the 
administered  to  the  jury,  and  not  as  a  issue  joined  accordmg  to  law.  Horton 
recital  of  the  substance  of  the  oath  ad-  v.  State,  47  Ala.  58.  So  a  recital  that 
ministered,  and  therefore  that  it  ap-  the  jurors  were  '*  sworn  according  to 
peared  that  the  jury  was  properly  law,  to  well  and  truly  try  the  issue 
sworn.  New  Orleans,  etc.,  R.  Co.  v,  joined,"  omitting  the  words  "  and  a 
Hemphill,  35  Miss.  17.  true  verdict  render  according  to  the  evi- 

1,  Furniss  v.  Meredith,  43  Miss.  302.  dence  "  (Code  1876,  §  4765),  negatives 

See  also  Pruitt  v.  State,  (Ark.  1889)  11  the  idea  that  the  proper  oath  was  ad- 

S.  W.   Rep.  822,  holding  that  a  record  ministered.     Schamberger  v.  State,  68 

stating    that   '*  the    following  named  Ala.  543;  Storey  v.  State,  71  Ala.  329; 

Jurors,"  etc.,  "  are  called,  found  quail-  Roberts  v.  State,  68  Ala.  524;  Stephens 

fied,  accepted,  and  sworn  to  try  this  v.  State,  47  Ala.  696;  Walker  v.  State, 

cause  "  authorizes  a  presumption  that  72  Ala.  218;  Gardner  v.  State,  48  Ala. 

the  jury  was  duly  sworn.  263. 

8.  moitratioiif,  —  Where  the  recital  in  In  Baxter  v,  Sute,  15  Lea  (Tenn.)  657, 
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12.  Objectioni  After  Verdict  —  See  the    articles  Arrest   OF 

Judgment,  vol.  2,  p.  793;  Exceptions  and  Objections,  vol. 
8,  p.  153;  New  Trial. 

IS.  Kandatory  and  Directory  Statutes.  —  As  with  respect  to 
other  proceedings  relative  to  the  procurement  of  jurors  generally, 
if  the  statutory  provisions  as  to  the  formation  of  the  jury  are  of 
a  mandatory  character,  noncompliance  therewith  may  invalidate 
the  proceedings ;  *  but  where  such  provisions  are  merely  directory, 
violations  thereof  will  not  be  deemed  prejudicial  unless  it  is 
clearly  shown  that  injury  has  resulted.* 

a  record  showing  that  the  defendant  and  truly  try,  and  true  deliverance 
was  brought  to  the  bar  and  arraigned  malce,  between  the  state  of  Florida  and 
upon  the  indictment,  that  he  pleaded  the  prisoner  at  the  bar,  whom  you 
not  guilty  as  charged,  and  for  his  de-  shall  have  in  charge,  so  help  yon 
liverance  put  himself  upon  the  country,  God,"  but  should  be  construed  as 
whereupon,  to  try  the  defendant  upon  merely  importing  and  intended  to  show 
his  plea  of  not  guilty,  came  a  jury  of  that  the  jurors  were  in  fact  sworn  prop- 
good  and  lawful  men,  etc.,  and  duly  erly,  or  that  the  above  oath  was  admin- 
elected,  etc.,  *'  to  well  and  truly  try  istered  to  them.  Garner  v.  State,  28 
said  defendant  upon  his  plea  of  not  Fla.  113.  See  also  State  v.  Pearce,  14 
guilty   to  said  charge    in  the  indict-  Fla.  153. 

ment,*'   etc.,   was  held  sufficiently  to  \.  Alabama.  —  Ezell  e^.  State.  102  Ala. 

show  that  the  jury  was  sworn  to  try  the  loi;    Murphy    v.   State,   86  Ala.    45; 

issues  made  by  the  charges  in  the  in-  Steele  v.  State,  83  Ala.  20;  Brazier  v, 

dictment  and  the  defendant's  plea  of  State,  44  Ala.  387;  Long  v.  State,  86 

not  guilty  thereto.    See  also  State  v,  Ala.  36. 

Hargrove,  13  Lea  (Tenn.)  179.  Illinois,  —  Lincoln  v,  Stowell,  73  111. 

In  Texas  a  recital  that  the  jury  was  246;    Rockford  Ins.  Co.  v.  Nelson,  75 

duly  sworn  '*  well  and  truly  to  try  the  111.  548. 

issue  between  the  state  of  Texas  and  ^ar^/sff^. -~  Green  v.  State,  59  Md. 

the  defendant,  and  a  true  verdict  ren-  123. 

der  acccording  to  the  law  and  the  evi-  Missouri,  —  State  v.  Holme,  54  Mo. 

dence,*'  was  held  to  show  sufficiently  153. 

that  the  jury  was  duly  sworn,  and  the  New  York.  —  Brisbane  v.  Macomber, 

purpose   for  which  it  was  sworn,  but  56  Barb.  (N.  Y.)  376;  Lambertson  v, 

not  to  import  a  copy  in  hac  verba  of  the  People,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme 

oath  administered  to  it,  which  need  not  Ct.)  200;    Hardenburgh  v:  Crary,    15 

be  set  out,  nor  that  the  oath  prescribed  How.  Pr.  (N.  Y.  Supreme  Ct.)  307. 

by  statute,  **  you  solemnly  swear  that  Vermont,  —  Mann  v,  Fairlee,  44  Vt. 

in  the  case  of  the  state  of  Texas  against  672. 

,  the  defendant,   you  will  a  true  Virginia,  —  Hall  v.  Com.,  80  Va.  555; 

verdict  render  according  to  the  law  and  Richards  v.  Com.,   81  Va.  no.    And 

evidence,  so  help  you  God,"  was  not  see  Honesty  v.  Com.,  81  Va.  283. 

administered.    Cotton  v.  State,  32  Tex.  2.  State  v,  Gleason,  88  Mo.  582;  State 

614.  V,  Pitts,  58  Mo.  556;  State  t/.  Knight,  61 

In  Florida  it  was  held  that  a  record  Mo.  373;  State  v.  Ward,  74  Mo.  256; 

entry  in  a  capital  case  which,  after  State  t^.  Matthews,  88  Mo.   121;  Vier- 

showing  that  the  prisoner  was  arraigned  ling  v,  Chas.  G.  Stifel  Brewing  Co.,  15 

and      pleaded      not     guilty,    stated;  Mo.  App.  125. 

"  Whereupon     came     the     following  In  Texai,  articles  618,  619,  620,  and 

jurors  "  (naming  them),   "  who  were  621  of  the  Code  of  Criminal  Procedure, 

duly  selected,  chosen,  impaneled,  and  relating  to  the  organization  of  the  trial 

sworn  to  try  the  issues  joined,"  could  jury  in  a  case  of  capital  felony,  are 

not  properly  be  construed  as  purport-  directory  only,  and  the  failure  of  the 

ing  or  having  been  intended  to  recite  trial  court  to  conform  to  them  is  not 

the  oath  prescribed  by  the  statute  for  reversible  error,  unless  injury  to  the 

petit  jurors  in  capital  causes,  which  defendant  be  shown.    Murray  e^.  State, 

oath  IS  as  follows:  "  You  shall  well  21  Tex.  App.  466. 
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14.  Appeal  and  Beview  —  a.  What  May  be  Reviewed.  —  The 
rulings  and  determination  of  the  trial  court  on  the  formation  of 
a  jury  which  involve  questions  of  law,  ordinarily,  and  unless 
otherwise  expressly  provided  for  by  statute,  may  be  reviewed 
upon  a  proper  presentation  to  the  reviewing  court.*  Thus,  the 
propriety  of  the  determination  of  a  challenge  for  principal  cause 
is  reviewable,*  as  is  the  conduct  of  trials  of  challenges  to  the 
favor  and  the  determination  thereon.* 

b.  The  Right  to  Review.  —  The  right  or  power  of  the 
reviewing  court  is  largely  dependent  on  statutory  provisions,  and 

1.  Keoassity  of  Denial  of  Eight.  —  No  the  sound  and  legal  discretion  of  the 
cause  for  challenge  which  does  not  court,  but  for  the  benefit,  ex  debito 
deny  to  the  party  complaining  the  ex-  justitia,  of  an  imperative  rule  of  law. 
ercise  of  a  natural  or  constitutional  Citing  Rex  v.  Edmonds,  4  B.  &  Aid. 
right  can  be  assigned  as  error  in  the  471,  6  E.  C.  L.  564. 

court  of  last  resort.     Mabry  v.  State,  Decision  Baied  on  Evidenee.  —  Where 

50  Ark.  492  [citing  People  v,  Southwell,  the  disallowance  of  challenges  is  based 

46  Cal.   141;    People  v.  Ah  Chung,  54  upon    some    evidence   lo   sustain   the 

Cal.  398;  People  v.  Darr,  61  Cal.  554;  action  of  the  court,  the  decision  is  fiual 

People  V.  Welch,  49  Cal.  174;  Palmore  and  conclusive,  and  cannot  be  reviewed 

V.  State,  29  Ark.  248;  Wallace  z/.  State,  by  an  appellate  court,  whose  jurisdic- 

28  Ark.  547].  tion  is  limited  to  reviewing  decisions  of 

In  Kentncky  the  Court  of  Appeals  has  the  trial  court  upon  matters  of  law  by 

no  jurisdiction  to  revise  the  action  of  which   substantial    rights    are    preju- 

the   lower  courts  in   respect  to  chal-  diced.     People  v.   McGonegal,   136  N. 

lenges  for  cause.     Rutheriford  ».  Com.,*  Y.  62. 

13  Bush  (Ky.)  608.  Decision  Kot  Snbjeot  to  Eeriew  by  8tat- 

2.  State  V.  Williams,  3  Stew.  (Ala.)  nte. — The  court  may  inquire  whether 
454;  Stalls?'.  State,  28  Ala.  25;  Baxter  error  was  committed  in  deciding  that 
V.  People,  8  111.  368;  Exp,  Vermilyea,  a  juror  was  competent,  notwithstanding 
6  Cow.  (N.  Y.)  565;  People  v.  Vermil-  a  statutory  provision  that  the  decision 
yea,  7  Cow.  (N.  Y.)  108;  State  v,  Shaw,  of  the  court  on  challenges  for  cause, 
3  Ired.  L.  (N.  Car.)  532;  Montague  v,  etc.,  shall  not  be  subject  to  exception. 
Com.,  10  Gratt.  (Va.)  767.  Wright  v.  State,  35  Ark.  ti^^[citing  Pal- 
Errors    Oocnrring    While  the  Jury  is  more  v.  State,  29  Ark.  248;    Benton  v. 

Being  Impaneled  are  "  errors  of  law  oc-  State,  30  Ark.  328]. 

curring  at  the  trial,"  within  a  statute  8.  Balbo  v.  People,  80  N.  Y.  484. 

authorizing'  a  review  of  such  errors.  Exception  to  Enlhigs  as  to  Admissibility* 

Hartnett  v.  State,  42  Ohio  St.  568;  Pal-  — Where,  upon  a  challenge  for  favor, 

mer  v.  State,  42  Ohio  St.  596.  there  is  error  on  the  part  of  the  court  in 

The  impaneling  of  a  jury  is  a  part  of  the  admission  or  rejection  of  evidence 
the  trial,  and  any  erroneous  ruling  or  in  instructing  the  triers  upon  mat- 
thereon  is  an  error  of  law  occurring  at  ters  of  law,  a  bill  of  exceptions  will  lie. 
the  trial,  within  a  statutory  provision  People  v,  Bodine,  i  Den.  (N.  Y.)  281. 
requiring  such  an  error  to  be  presented  Ecgeetion  of  Jnror.  —  In  People  v.  Mc- 
bv  a  bill  of  exceptions  or  statement.  Quade,  no  N.  Y.  284,  it  was  said  that 
Silcox  V.  Lang,  78  Cal.  ii8.  a  statutory   provision   permitting  ex- 

Where  There  Is  Ko  Dispute  Abont  the  ceptions    to    be  taken   to   a    decision 

Facts    upon   which    the    challenge    is  allowing   or   disallowing   a  challenge 

based,  the  discussion  as  to  the  validity  for  actual  bias  is  not  limited  to  excep- 

presents  a  question  of  law,  which  may  tions  to  rulings  as  to  the  jurors  who 

be'  reviewed.     Holt  v.  People,  13  Mich,  served,  and    though  no  exception   is 

224.                                             ,  permitted  to  a  ruling  admitting  or  re- 

Eatnre  of  the  Eight  of  Eeyiew.  —  In  jecting  testimony  on  the  trial  of  a  chal- 

Mann  v.  Glover,  14  N.  J.  L.  195,  it  was  lenge,  except  where  the  challenge  is 

said  that  improperly  granting  and  im-  overruled  and  the  juror  served,  yet  an 

properly  refusing  a  challenge  are  alike  exception  may  be  taken  to  the  errone- 

foundations  of  a  writ  of  error,  and  that  ous  rejection  of  a  juror,  and  such  ex- 

the  application  in  such  a  case  is  not  to  ception  is  reviewable  on  appeal. 
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usually  cannot    be  invoked  unless  the  questions  involved   are 

brought  before  the  court  in  the  manner  prescribed  by  law  or  the 
practice.* 

c.  Preserving  Exceptions  —  (i)  Necessity,  —  Objections  to 
the  mode  of  impaneling  the  jury  cannot  be  presented  for  the  first 
time  in  the  reviewing  court,*  and  where  no  objection  is  made  nor 
exception  taken  to  alleged  irregularities  or  error  in  the  trial  court, 
questions  relative  thereto  cannot  be  considered  on  appeal.* 

1.  On   Appeal   from  Judgment.  —  The  United  States,  —  See  Alexander  v.  U. 
question  of  the  competency  of  a  juror  S.,  138  U.  S.  353. 

who  has  been  peremptorily  challenged  Keoeesity  of  ^oeption.  —  The  court,  in 

cannot  be  considered  on  an  appeal  from  finally   accepting     and     impaneling   a 

the  judgment.      People  v.   Petmecky,  jury,  judicially  determines  the  compe- 

(Supreme    Ct.)  2    N.   Y.   Crim.    Rep.  tency  of  the  several   members  thereof, 

450-  thus  preserving  to  the  parties  all  their 

Neoeeeity  of  Motion  for  ITew  TriaL  —  rights  respecting   the   qualifications  of 

An  objection   to  the  competency  of  a  the  jurors;    therefore    any   allegation 

juror  or  the  manner  of  his  selection  is  that  any  of  them  is  incompetent,  except 

not  available  on  review  unless  made  a  as  it  may  be  based  on  exception  taken 

ground  by  motion  for  a  new  trial  in  the  to  the  overruling  of  a  challenge,  is  an 

court  below.     Doolittle  i/.  State,  93  Ind.  allegation    against  an   adjudged  fact. 

272.  Judge   Cooley    in  People   v.   Scott,  56 

2.  State  t^.  Rigg,  loNev.  284;  O'Kelly  Mich.  154. 

V.   Territory,   i  Oregon  51;   Jewell  v.  Under    the   California  Penal   Code    of 

Com.,  22  Pa.  St.  94;  State  v,  Anderson,  1874,  §  1073,  the  finding  of  the  court  on 

26  S.  Car.   599;    Bristow  v.  Com  ,15  a  challenge  for  cause   will  not  be  re- 

Gratt.  (Va.)  634.  viewed,  unless  an  exception  was  taken 

3.  Alabama. — ^Jones  v.  State,  100  Ala.  to  the  admission  or  rejection  of  the  tes- 
209;  Hawk  V,  State,  84  Ala.  6.  limony.     People  v.  Cotia,  49  Cal,  166. 

California,  —  People  v.  Goldenson,  76  To  Evidence  on  Trial  of   Challenge.  — 

Cal.   328;    People  v,  Cochran,  61  Cal.  Where   there    is    no   exception    to   the 

549'  evidence  adduced  on  the  trial  of  a  chal- 

lowa.  —  State  v,  Ostrander,  18  Iowa  lenge,  the  appellate  court  will  not  re- 

435-  view  the  action    of   the   co^irt   below. 

Kansas, — State  v,  Taylor,  36  Kan.  Peoples.  Kunz,  73  Cal.  313. 

339.  For  the  Incorporation  of  Evidence  in  Bill 

Mississippi,  —  Organ    v.     State,    26  of  Exceptions.  —  Unless  exceptions  are 

Miss.   78;  Brantley  v.  State,  13  Smed.  reserved  to  the  rulings,  the  judge  may 

&  M.  (Miss.)  468.  properly   refuse   to  incorporate  in  the 

Missouri,  —  State  v,  Marshall,  36  Mo.  bill  of  exceptions  evidence  given  on  the 

400;  Samuels  v.  State,  3  Mo.  68;  State  voir  dire.     Peoples.  Goldenson,  76  Cal. 

V,  Jones,  61  Mo.  232;  State  v,  Hopkirk,  328. 

84  Mo.  278.  Form  and   Administration  of  Oath. — 

Montana.  —  Wykoflf    v,     Loeber,     5  Where  the  complaint  is  to  the  form  or 

Mont.  535.  to  the  administration  of  the  oath,  ob- 

Nebraska.  —  Clough  v.  State,  7  Neb,  jections  thereto,  to  be  available,  must 

320;  Van  Etten  v.  Butt,  32  Neb.  288.  be  preserved   by  a  bill  of  exceptions. 

New  York,  —  Hardenburgh  z/.  Crary,  Dyson  z'.  State   26  Miss.  362;  Bartlett 

15  How.  Pr.  (N.  \,  Supreme  Ct.)  307.  v.  State,  28  Ohio  St.  669;  Hartigan  v. 

North  Carolina.  —  State  v.  Boon,  82  Territory,  I  Wash.  Ter.  447. 
N.  Car.  637;  State  v.  Ward,  2  Hawks  Exception  or  Motion  for  a  New  Trial. — 
(N.  Car.)  443.  See  also  State  v.  Boon,  For  error  or  irregularity  in  summoning 
80  N.  Car.  461;  State  v.  White,  68  N.  or  impaneling  a  jury,  unless  the  corn- 
Car.  158;  State  V.  Davis,  80  N.  Car.  plaining  party  can  present  the  objec- 
413;  State  V,  Bullock,  63  N.  Car.  570.  tion  in  the  form  of  an  exception  to  some 

T'exas,  —  Post  v.  State,  10  Tex.  App.  decision  upon  the  trial,  he  must  bring 

579;    Caldwell  v.  State,  12  Tex.  App.  it  before  the  court  on  a  motion  for  a 

302 ;  Thomae  ^'^  Zushlag,  25  Tex.  Supp.  new    trial,    and   cannot   make    it    the 

295«  ground  of  reversing  the  judgment  upon 
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(2)  Sufficiency,  —  The  exception  should  be  sufficiently  specific 
to  raise  the  question  desired  to  be  submitted  for  review  and  to 
acquaint  the  court  with  the  particular  matters  as  to  which  com- 
plaint is  made.^ 

d.  The  Record  —  (i)  Generally.  —  The  record  should  be  in 
the  form  required  by  statute  or  by  the  practice  respecting  appeals 
or  other  proceedings  to  review  the  regularity  of  the  formation  of 
the  trial  jury.* 

(2)  Form  and  Sufficiency  —  In  GentraL — Proooedings  B«low.  —  The 
record  should  sufficiently  show  by  appropriate  language  the  pro- 
ceedings had  below  which  bear  on  the  questions  brought  up  for 
review.* 


writ  of  error.  McCann  v.  People,  3  Thftt  ui '' OlgeotioiiAbla  Juror "  wm  Im- 
park. Cr.  Rep.  (N.  Y.  Supreme  Ct.)  272,  paneled  and  sat  in  the  jury  after  the 
reversed  on  another  ground,  16  N.  Y.  defendant  had  exhausted  his  peremp- 
58.  tory  challen^ces   is    not    an  exception 

Failure  to  Aooept  Offer  to  bo  Hoard  ao  to  sufficient  to  raise  the  question  of  the 

AdmiMibilitj  of  Evldenoo.  —  In  State  v,  juror's  status  in  the  appellate  court. 

Taylor,  134  Mo.  109,  the  court,  after  ex-  Rippey  p.  State,  29  Tex.  App.  37. 

eluding  evidence  as  to  the  competency  A  Motion  relative  to  the  number  of 

of  a  juror,   informed   counsel  that  it  challenges  without  cause  to  which  the 

would  hear  him  further  as  to  the  ad-  accused  is  of  right  entitled,  preliminary 

missibility  of  the  evidence,  and  it  was  to  the  drawing  of  the  names  on  the 

held   that,   no  new  offer  of  evidence  venire  for  the  purpose  of  selecting  the 

having  been  made,  the  exclusion  could  jury,  is  not  the  proper  mode  by  which 

not  be  urged  as  error.  to  raise  the  question.     Clarke  v.  State, 

1.  Snffioioney  of  Exertions. — In  South-  87  Ala.  71. 

em  Pac.  Co.  v,  Rauh,  7  U.  S.  App.  84,  2.  Under  the  FMyiiions  of  the   Kow 

49  Fed.  Rep.  696,  the  court  informed  a  York  Oodeof  Civil  Procedure,  g  485,  the 

proposed  juror  that  he  need  not  answer  proceedings  as  to  challenges  to  jurors 

certain  questions  asked,  but  no  chal-  who  served  must  be  incorporated  in  the 

lenge  for  cause  was    interposed.     It  judgment  roll,  that  the  decision  may 

was  held  that  there  was  not  sufficient  be  reviewed  as  of  course  on  exceptions; 

to  bring  the  ruling  of  the  court  to  the  but  if  a  review  of   the  exceptions  is 

consideration  of  the  reviewing  court.  desired,  where  the  challenge  was  sus- 

Goneral    Exception.  —  Though   a  de-  tained,  the  proceedings  should  be  in- 

fendant  accused  of  felony  failed  to  take  corporated  in  a  bill  of  exceptions,  to  be 

a  specific  exception  when  he  was  called  settled  and  annexed  to  the  roll.     People 

to  challenge  jurors  not  before  him,  a  v,  McQuade,  no  N.  Y.  284. 

general  exception  to  the  action  of  the  8.  KamM  of  Jurors  Kot  Shown — Vom- 

court  in  prescribing  the  mode  of  pro-  ber  Shown,  —  Though  the  record  fails  to 

cedure  will  be  deemed  sufficient.   Lewis  give  the  names  of  the  individuals  who 

r.  U.  S.,  146  U.  S.  370.  composed  the  jury,  it  will  be  sufficient 

Keoossity  of  SpooiMng  OljeotioBf.  —  In  if  it  shows  that  the  number  required  by 

Boyett  V,  State,  2  Tex.  App.  93,  a  state-  law  passed   upon  the  issue.    Red  us  v. 

ment  in  a  bill  of  exceptions  that  **  the  Wofford,  4  Smed.  &M.  (Miss.)  579. 

exceptions  were  taken  as  above  stated.  The  record  need  not  set  out  the  names 

but  an  inspection  of  the  record  in  re-  of  the  jurors;  it  will   be  enough  if  the 

gard  to  the  jury  and  the  mode  of  sum-  transcript  recites  that  "  a  jury  came  of 

moning,  etc.,   will   show  conclusively  good  and  lawful   men,  to  wit,  A  B  and 

that    every   provision  of    the  law    in  eleven  others,  to  try  the  cause.*'    Sears 

regard  to  the  jury  has  been  strictly  ob-  v.  Green»  i  Tex.  Unrep.  Cas.  727. 

served,"  was  held  sufficient  to  counter-  I^eoigBation  of  Hnmbor.  —  In  Johnson 

vail  objections  raised   to  the  venire,  v.  State,  8  Baxt.  (Tenn  )  450,  a  record 

when  the  grounds  of  objection  were  not  containing  a  recital  that  '*  the  following 

so  stated  that  the  appellate  court  could  good  and  lawful  men  were  selected,^ 

determine  the  particular  provision  of  followed  by  eleven  names  in  full  and 

law  claimed  to  have  been  violated.  the  surname  of  a  person,  was  held  suflU 
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iBdfftziiteaaat.  —  Where  the  record  is  so  indefinite  that  the 
reviewing  court  cannot  determine  the  facts  as  to  the  competency 
or  incompetency  of  a  juror  respecting  the  determination  as  to 
which  error  is  predicated,  the  action  of  the  trial  court  will  not  be 
interfered  with.* 

T^  Altag«4  Snw  or  PT^jndiolal  Irr^gnUrity  which   is  relied    on  to 

reverse  the  determination  helow  must  affirmatively  appear  in  the 
record.* 

dent  to  show  a  verdict  by  a  Jury  of  Ga.  ^2^;  Brinkley  v.  State,  58  Ga.  296; 

twelve  men.  Harkins  v.  State,  6  Tex.  App.  452;  Ray 

A  Beoitalthftt"  Thereupon  Came  Twelye  v.  State,  4  Tex.  App.  450;  Dixon  v, 

PeraoBs "  having  the  c|ualification  re-  State,  2  Tex.  App.  530. 

quired  by  law  as  petit  jurors  and  were  WhatXuit  be  Shown —  Facts  Comtltat- 

sworn,  etc,  sufficiently  shows  that  (he  log  Alleged  Irregularity.  —  On  objection 

jury  was    regularly  impaneled.      De  to  a  trial  jury  for  the  reason  that  it  was 

Bardelaben  v.  State,  50  Ala.  179.  improperly  drawn  and  impaneled,  the 

*'Eleetion"of  Juron. — The  entry  need  facts  constituting  the  alleged  irregu- 

not  show  that  the  jurors  who  tried  the  larity  must  be  distinctly  set  out  in  the 

cause  were  '*  elected,"  etc.,  when  it  is  record.     State    v,    Roderigas,    7    Nev. 

stated  that  they,  naming  them,  were  328. 

duly    impaneled,    tried,    sworn,    etc.  Examination  <tf  Juror  ai  to  Opinion.  — 

White  V,  State,  16  Tex.  206.  To  take  advantage  of  an  objection  that 

ftmimion  of  Begular  Sntry.  —  If  there  a  juror  was  incompetent  because  of  ex- 
is  enough  in  the  return  to  show  clearly  pressions  of  opinion  in  advance  of  the 
that  a  jury  was  impaneled  and  the  trial,  it  roust  appear  of  record  that  the 
trial  proceeded  with,  an  objection  to  the  party  was  examined  as  to  his  expres- 
omission  from  the  record  of  the  regular  sion  or  formation  of  opinion,  and  a 
entry  as  to  those  facts  is  untenable,  showing  thereof  by  affidavit  is  not  suffi- 
Kenyon  v.  Woodward,  16  Mich.  326.  cient.    Light  v,  Chicago,  etc.,   R.   Co., 

Abtenoo  of  Seoord  Katry.  —  Where  a  93  Iowa  83;  State  v.  Shelledy,  8  Iowa 
clerk  fails  10  enter  of  record  a  decision  509;  State  v.  Funck,  17  Iowa  365. 
of  a  challenge  for  principal  cause,  if  On  motion  for  a  new  trial  because  of 
the  particular  facts  appear  on  the  re-  the  incompetency  of  a  juror,  the  record 
turn  of  a  writ  of  certiorari  the  court  must  show  affirmatively  that  the  juror 
may  treat  it  as  a  decision  on  a  regular  was  examined  on  his  voir  dire  and  de- 
issue  in  law.  People  r.  Vermilyea,  7  nied  the  expression  or  formation  of  an 
Cow.  (N.  Y.)  108.  opinion.     Brown  v.  State,  60  Miss.  447. 

Qualifioation  of  Jurors.  —  The  record  Benial  of  Bight  to  Select  from  Particular 

need  not  show  expressly  that  the  jurors  Glass.  —  That  the  right  was  denied  to 

who  tried  the  case  were  duly  quali^ed.  select  jurors  to  complete  a  panel  from 

Com.  V,  Stephen,  4  Leigh  (Va.)679.  a  particular  class  of  jurors  must  ap- 

Form  of  Oath.  —  Unless  It  is  attempted  pear  affirmatively  by  the  bill  of  excep- 

to  set  out  the  form  of  the  oath,  an  ob-  tions,  or  an  objection  on  that  ground 

jection  that  the  jurors  were  not  duly  will  T\oi  be  considered.     Weathersby 

sworn  will  not  be  considered.     Bartlett  v.  State,  29  Tex.  App.  278. 

V.  State,  28  Ohio  St.  669.  SUenoe  of  Seoord  as  to  Proceedings  8ub- 

1.  Where  it  does  not  appear  from  the  sequent  to  Disposal  of  Challenge.— Where 

record  what  question  was  propounded  the  trial  court  overruled  the  defendant's 

to  a  juror,  his  answer  being  so  indefinite  challenge  for  cause  to  a  juror,  and  the 

that  it  cannot  be  known  whether  his  record  was  silent  as  to  the  manner  in 

opinion  had  any  relation  to  the  issues  which  the  juror  was  dismissed,  did  not 

involved  or  the  merits  of  the  cause,  the  show  that  the  defendant  was  compelled 

reviewing  court  will  not  interfere  with  to  exhaust  his  peremptory  challenges 

the  action  6f  the  court  below  in  over-  to  exclude  him  from  the  jury,  and  did 

ruling  a  challenge.     Hughes  v»  Cairo,  not  disclose  that  the  party  challenged 

92  111.  339.  was  not  one  of  the  jurors  who  tried  the 

8.  People  V.  Goldenson,  76  Cal.  328;  case,  it  was  held  that,  so  far  as  the 

People  V,  Sing  Lum,  61  Cal.  539;  Hill  record  disclosed,  there  was  no  preju* 

V,  State,  91  Ga.  153;  Ray  v.  State.  15  dicial  error  In  overruling  the  challengo 
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Objections  and  Exceptions.  —  The  ground^  or  causes  upon  or  for 
which  the  complaining  party  moves,*  as  well  as  the  objections 
and  exceptions  taken  below,  should  be  made  a  part  of  the  record 
by  bill  of  exceptions  or  otherwise.* 

Evidence  on  Ezandnation  of  Jnror.  —  If  the  record  does  not  contain 
or  purport  to  contain  all  the  evidence  on  the  examination  of  a 
juror'  or  on  the  trial  of  a  challenge  for  cause,  it  will  be  presumed 
that  the  evidence  adduced  justified  the  court  in  its  finding  as  to 

to  the  juror.     Blenkiron  v.  State,  46  to  a  juror  will  Dot  be  reviewed  where 

Neb.  II;  Burt  v.  Panjaud.QQU.  S.  180.  the  biU  of  exceptions  fails  to  state  the 

Error  Apparent  of  Record.  —  Where,  on  objection,   which   party   interposed  it, 

appeal,  the  appellant  brings  up  so  much  the  ruling  of  the  court  thereon,  that 

of  the  record  as  discloses  that  he  has  any  objection   was   in   fact  made   by 

not  been  accorded  a  trial  by  a  legally  either  party,  or  what  became  of  the 

constituted  jury,  he  has  shown  affirma-  juror,  whether  excused  or  not.     Broih- 

tive  error  which  entitles  him  to  a  re-  erton  v.  State,  30  Tex.  App.  369. 

versal,  unless  something  contained  in  To  Evidence  and  InBtmctioni  on  Trial  of 

the  record  shows  that  the  error  was  not  Competency.  —  Objections    and    excep- 

prejudicial.       State    v.  Snodgrass,'  52  tions  taken   to  evidence  on   the  trial  of 

Kan.  174.  the  competency  of  a  juror  by  triers 

Party  Aggrieved.  —  Where  the  record  or  to  instructions  of  the  court  may  be 

fails   to  show   upon    whose   motion  a  made  a  part  of  the  record  by  bill  of 

person    was  set  aside  as  a  juror,  the  exceptions.     Stewart  v.  State,  13  Ark. 

court  will  not  consider  the  propriety  of  721. 

questions  asked  him  upon  his  voir  dire.  Failure  to  Show  Objection  —  Prenunp- 

Savage  v.  Slate,  18  Fla.  909.  tion.  —  Where  the  record  fails  to  inform 

1.  Norton  v.  State,  106  Ind.  163.  the  reviewing  court  that  the  plaintiff  in 
Cause  of  Challenge.  —  Where  error  is  error  made  any  objections  to  the  jury, 

charged  in  overruling  a  challenge  for  it  will  be  presumed  that  he  took  part, 

cause,  the  record  on  appeal  must  show  in  its  selection,  since  if  he  did  not  de- 

the  cause  for  which  the  challenge  was  mand  the  jury,  and  did  not  participate 

made,   otherwise   the  appellate  court  in  selecting  the  jurors,  it  lies  with  him 

will  be  unable  to  say  whether  the  cause  to  show  such  a  state  of  facts,  and  in 

assigned  was  or  was  not  sufficient  in  the  absence  of  any  objection  or  refusal 

law.     State  v.  Dove,   10  Ired.   L.  \N.  it  will  be  presumed  that  he  consented  to 

Car.)  469.  submit  his  cause   to  the  jury   which 

Presumption  as  to  Chround  of  Challenge,  tried   it.     Millett  v.  Hay  ford,   i   Wis. 

—  Where  the  record  fails  to  state  the  401. 

ground  of  challenge,  a  presumption  as  8.  Necessity  of  Complete  Examination 

to   the  ground   relied  on  will  not  be  on  Voir  Dire.  —  The  action  of  the  trial 

indulged.      Morehead  z/.  State,  34  Ohio  court  in  overruling  a    challenge    for 

St.  2X2.  cause  will  not  be  reviewed  unless  the 

In  Texas  it  is  not  enough  simply  to  record  contains  a  full   and   complete 

state  in  a  bill  of  exceptions  that  speci-  examination  of  the  juror  in  question 

fied  jurors  were    objectionable.      The  on  \i\s  voir  dire,     Johnson  v.  Holliday, 

bill   must  go  further  and  state  some  79  Ind.  151;  Indianapolis,  etc.,  R.  Co. 

•'  cause  "  as  the  ground   for  challenge  v.  Pitzer,  109  Ind.  179. 

which  would  jikely  affect  his  compe-  Becord  Silent  as  to  Examination.  —  The 

tency   or  his  impartiality.      Sutton  z/.  court  will   not  revise  the  ruling  of  the 

State,  31   Tex.   Crim.  Rep.  297  [citing  court  below  in  refusing  a  new  trial  be- 

Hudson  V.  State,  28  Tex.  App.  323;  cause  of  alleged  false  statements  made 

Nalley   v.    State,   28    Tex.   App.    387;  by  a  juror  on  his  vm>  ^/r^*,  the  truth  as 

Rippey    v.   State,    29    Tex.   App.    37;  to  which  did  not  come  to  the  knowl- 

Blackwell  v.  State,  29  Tex.  App.  195].  edge  of  the  appellants  until  after  the 

2.  State  V.  Tibbs,  48  La.  Ann.  1278;  trial,  where  the  statement  of  facts  is 
Van  Etten  v.  Butt,  32  Neb.  288;  Ais-  silent  as  to  what  took  place  on  the  ex- 
trop  V.  State,  31  Tex.  Crim.  Rep.  467.  amination  of  the  juror,  and  there  is  no 

Objection — By  Whom  Made  —  Ruling  bill  of  exceptions  showing  the  action 
Thereon.  —  The  validity  of  an  objection    taken.     Shaw  v.  State,  27  Tex.  750. 
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the  qualification  or  disqualification  of  the  juror  in  question.^ 
However,  where  the  error  is  apparent  of  record,  incompleteness 
in  this  regard  is  immaterial.* 

Papen  and  Bocnmanta.  —  Likewise  papers  or  documents  which  may 
be  necessary  to  enable  the  court  to  arrive  at  a  conclusion  respect- 
ing the  contention  of  the  parties  will  not  be  considered  unless 
made  a  part  of  the  record.' 

e.  Review  —  (i)  Generally,  — The  propriety  of  the  decision 
of  the  trial  court  as  to  the  competency  of  a  juror  may  be  deter- 
mined by  the  reviewing  court  from  its  own  examination  of  the 
evidence,^  but  in  the  absence  of  evidence  to  support  the  deter- 

1.  Cooper  V.  State,  i6  Ohio  St.  328;  on  the  part  of  the  juror,  and  the  court 
States.  Tom,  8  Oregon  177;  Hayden  v,  declined  to  consider  the  affidavit,  and 
Long,  8  Oregon  244;  U.  S.  v.  Groes-  stated  that  counsel,  if  they  desired 
beck,  4  Utah  487;  U.  S.  z/.  Bromley,  4  such  consideration,  should  have  foU 
Utah  498;  Timmerman  v.  Territory,  3  lowed  the  provisions  of  the  statute 
Wash.  Ter.  445;  Southern  Pac.  Co.  v.  relative  to  affidavits  from  bystanders 
Rauh,  7  U.  S.  App.  84, 49  Fed.  Rep.  696.  in  the  event  of  the  untruth  of  the  bill 

Challenge  to  Array.  —  A  bill  of  excep-  of  exceptions, 

tions  must  show  that  evidence  was  in-  Papen  Sead  by  Jurors.  —  After  pro- 

troduced  in  support  of  a  challenge  to  curement  of  a  jury,  unidentified  news- 

the  array.     State  v.  Rigg,  10  Nev.  284.  papers  cannot  be  introduced   for  the 

Keoeesity  of  fiOiowing  Juror's  Souroe  of  purpose  of  showing  that  they  were  read 

Information  as  to  Opinion.  —  The  appel-  by  the  jurors,  and  will  not  be  consid- 

late  court  will  not  disturb  the  finding  ered  in  the  reviewing  court  when  not 

below  as  to  the  competency  of  a  juror  made  a  part  of  the  record.     Stale  v. 

upon   the  ground   that  the  juror  had  Dyer,  139  Mo.  199. 

formed    and    expressed     an    opinion,  4.  Balbo  v.  People,  80  N.  Y.  484.. 

where    the    record  fails  to  show  the  Advantage  of  Juror's  Presenee  Below. — 

source  of  the  information  on  which  the  With  due  regard  to  the  fact  that  the 

juror    based    his    opinion.     Miller    v.  trial  court  had  the  advantage  of  the 

State,  32  Tex.  Crim.  Rep.  319.  presence  of  the  juror.     Balbo  v,  Peo- 

2.  The  erroneous    compulsion   of  a  pie,  80  N.  Y.  484. 

trial   by   disqualified  jurors    may    be  Power   to    Try  Indiiferenoy.  —  Under 

available  error  without  bringing  up  all  chapter  427  of  the  New  York  Laws  of 

the    evidence    on    appeal.       State    v,  1873,  which  provided  that  the  determi- 

Snodgrass.  52  Kan.  174.  nation  of  the  court  upon  a  challenge 

Errar  fiOiown  by  Seoord.  —  If  the  rec-  for  favor    might    be  excepted   to    by 

ord  shows  that  the  trial  court  erred  in  either  party,  and  that  the  determina- 

allowing    challenges,    the    judgment  tion   might  be  reviewed  on   writs  of 

may  be  reversed,  although  the  bill  of  error  or  certiorari,  the  reviewing  court 

exceptions  does  not  purport  to  give  all  had   the  same  power  to  pass  on  the 

the   evidence.      Schmidt    v,    Chicago,  question  involved  in  the  challenge  for 

etc.,  R.  Co.,  83  111.  405.  favor  which  the  trial  court  had,  as  to 

8.  Affidavits  as  to  the  Inoompetenoy  of  the  indififerency  of  the  juror,  within  the 

a  Jnror  must  be  embodied  in  the  bill  of  rule    of  law  applicable   to    the  case, 

exceptions,  or  they  will  not  be  consid-  Thomas  v.  People,  67  N.  Y.  218. 

ered  by  the  reviewing  court.    People  Consideration   of    Testimony.  —  Testi- 

V.  Stonecifer,  6  Cal.  405.  mony  of  a  juror  on  a   challenge   for 

Affidavits  as  to  Statements  \ij  Jnrors.  —  favor  cannot  be  considered  in  deter- 
In  State  V.  Greenwade,  72  Mo.  298,  mining  whether  a  challenge  for  princi- 
after  the  bill  of  exceptions  was  signed,  pal  cause  was  properly  decided,  where 
and  more  than  five  days  after  the  trial  the  trial  of  the  latter  challenge  was  for 
of  the  cause,  the  defendant  filed  affi-  the  court  alone,  to  be  decided  upon  the 
davits  respecting  the  statements  made  evidence  taken,  by  the  court,  on  that 
by  one  of  the  jurors  tending  to  show  challenge  only,  while  the  testimony 
that  he  was  disqualified,  but  the  bill  of  upon  the  challenge  for  favor  was  ad- 
exceptions  showed  no  such  statement  dressed  to  the  triers  appointed  to  try 
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mination  below,  ^  or  unless  the  evidence  ia  such  that  the  incom* 
petency  appeared  as  a  matter  of  law,  the  reviewing  court  will  not 
interfere.* 

Srerj  BaaioaaUt  ImtMdiMat  will  be  made  in  favor  of  the  legality 
and  regularity  of  the  action  of  the  trial  court  in  forming  the 
jury,  and  mere .  inconsequential  errors  and  omissions,  from  which 
no  prejudice  resulted  or  could  have  resulted,  may  be  disre- 
garded.'    Hence^  in  reviewing  the  rulings  of  the  trial  court,  its 

that  challenge,  to  whom  alooe  it  be-  a  cooditioii  <d  mind  on  the  part  of  the 

ioQged  to  pass  upon  the  challeoge  and  juror  which  as  matter  of  law  renders 

to  decide  it.     Cancemi  v.  People,  i6  him     incompetent.       People    v,    Mc- 

N.  Y.  501.  Quade,  no  N.  Y.  284. 

1.  Under  the  provitiont  of  the  Niw  And  see,  under  the  CaHfornia  Code, 

Yotrk  Code  Crim.  Pro.,  §  445,  restrict-  People  xk  Athertoo,  51  Cal.  495;  Peo- 

ing  exceptions  which  may  be  taken  on  pie  9.  Colson,  49  Cal.  679;    People  tk 

the  trial  of  an  indictment,  in  allowing  Murphy,  45  Cal.  137. 

or  disallowing  challenge*  for   actusil  IMilwi  Kat  8app«rtod  by  SvMmea. — 

bias,  to  exceptions  made  to  the  deci*  An  order  denying   a  challenge  to  a 

sion  of  the  court  on  matter  of  law,  the  juror  on  the  ground  ol  actual  bias  can 

determination  of  the  court  below  on  the  only  be  reviewed  when  the  evidence 

question  of  the  indifferency  of  a  juror  upon  the  examination  of  the  juror  if 

is  not   reviewable,  except  in   the  ab-  so  opposed  to  the  decision  of  the  trial 

sence  of  any  evidence  to  support  it,  court  that  the  question  becomes  one  of 

People  V.  McQuade»  no  N.  Y.  984.  law.     People   v.  Fredericks,  106  Cal. 

Where  the  issue  raised  by  the  chal-  554;  People  v,  Wong  Ark,  96  Cal.  129; 
)eng«  IS  not  one  of  law,  but  one  of  fact,  people  v.  Wells,  100  Cal.  227. 
based  upon  the  evidence  ffiven  on  the  9tr  ImjpHed  Bla#.  —  A  decision  of  the 
challenge,  and  the  ruling  is  subject  to  court  on  the  question  of  the  implied 
exception  and  review,  the  power  of  the  bias  of  a  juror  will  not  be  disturbed 
appellate  court  is  limited,  and  it  can-  by  the  appellate  court,  unless  it  is  so 
not  review  the  decision,  except  in  the  '  clearly  against  the  evidence  as  to  war- 
absence  of  evidence  to  sustain  it.  But-  rant  a  judge  in  setting  aside  a  verdict 
ler  V.  Glens  Falls,  etc.,  St.  R.  Co.,  isi  as  against  the  evidence.  U.  S.  v. 
N.  Y.  112.  Langford,  a  Idaho  519;  Reynolds  ci.  U. 

The  decision  of  the  trial  judge  on  S.,  96  U.  S.  145, 

the  question  of  indifference  of  a  juror,  8.  CaA/^^ruM  —  Thrall   v.   Smiley,  9 

or  for  actual  bias,  is  not  subject  to  re-  Cal.  5S9. 

view,  except  in  the  absence  of  any  evi-  Gtargia,  —  Odom  v.  Gill,  59  Ga.  180; 

dence  to  support  it,  in  which  case  it  is  Woolfolk  v.  State,  85  Ga.  69. 

an  error  of  law,  to  which  an  exception  lowa.-^Stsxtv.  Shelledy,  8  Iowa 477. 

will  lie.     State  y.  Chapman,  |  S.  Dak.  Massachusetts,  —  Com  v.  Justices,  5 

414.  Mass.  435;  Amherst  v.  Hadley,  i  Pick. 

Xxlstemee  of  Statnterj  Ctarounds  of  Ma-  (Mass.)  38;    Page  v.  Danvers,  7  Met. 

qoalifleatioii.  —  Where  the  grounds   of  (Mass.)  327. 

disqualification  are  prescribed  by  stat-  New    York, — -'People  v.   Ransom,  7 

ute,  if  on  personal  examination  of  the  Wend.  (N.  Y.)  417. 

juror  or  by  the  testimony  of  other  per-  Texas,  -^  Gardenhire  v.  State,  6  Tex. 

sons  it  is  ascertained  that  none  of  the  App.  147;    Ray  v.  State,  4  Tex.  App. 

grounds  exists,  the  action  of  the  trial  450;  Dixon  v.  State,  a  Tex.  App.  530; 

judge  in  accepting  the  juror  will  not  Woodard   v.  State,  9  Tex.  App.   412; 

be    reversed,    unless    it    appears    that  Hollis  d.  State,  8  Tex.  App.  too;    Mc- 

there  was  no  legal  evidence  to  support  Kinney    v.   State,   8    Tex.   App.    626; 

Its  judgment.      Hangen    c*.    Chicago,  Cock  v.  State,  8  Tex.  App.  659;  John- 

etc,  R.  Co.,  3  S.  Dak.  394.  son  v.  State,  4  Tex.  App.  268;  Goforth 

t.  Ikpdal  of  Ohalleiige  Ibr  Aetoal  Biai.  v.  State,  22  Tex.  App.  405. 

•—Under  the   New  Yark  Code   Crim.  F« r/ii»»a.  —  Burch  v.  Hylton,  89Va. 

Pro.,  %  445,  a   decision   overruling   a  441. 

challenge  for  actual  bias  will  not  be  United  States,  -^  U.  S.   v.  Gibert,  t 

fpvtewed  unloas  the  evidence  discloses  Sumn.  (U.  S.)  19;  Northern  Pac.  H.Co^ 
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action  will  not  be  revised  unless  ft  appears  that  the  rights  of  the 
appellant  or  complaining  party  have  been  prejudiced,  or  that  the 
law  has  been  violated.* 

FrcjttdiQial  Ivrar.  —  But  where  ft  appears  that  the  trial  court  by 
its  action  denied,  impaired,  or  diminished  the  right  of  the 
accused  to  a  jury  to  which  he  was  entitled  by  law,  there  is  error 
fat.il  to  a  judgment  of  conviction.* 

(2)  Conflicting  Evidence.  —  Where  the  evidence  adduced  below 
as  to  the  competency  or  qualification  of  a  juror  who  served  on  thQ 
trial,  or  of  a  person  who  was  rejected  as  a  proposed  juror,  is  con- 
flicting, the  action  of  thn  trial  court  will  Qot  be  disturbed,  un}<sss 
it  is  apparent  that  the  det<^rmination  was  positively  erroneous.^ 

V.  Herbert,  116  U*  S.  64s;    Hayes  v.  of  che  court,  in  excusing  the  juror  of 

Missouri,  120  U.  S.  71.  his  own  motion,  and  against  the  ofo- 

Engiand.  —  Rex  v.  Hunt,  4  B.  ft  Aid.  jection  of  the  accused  —  the  district  at- 

430,  6  E.  C.  L.  547.  tomey  refusing  his  consent  —  as  would 

1.  Goshen  v.  England,  119  Ind.  968;  entitle  the  ax:c«6ed  to  a  new  trial. 

Carpenter  «/.  Dame,  10  Ind.  125;  Heas-  S.  Phillips    v.    State,    68    Ala.   469; 

ton  V.  CiociniaatI,  etc.,  R.  Co.,  16  Ind.  Botes  v.  State,  13  Smed.  &  M.  (Miss.) 

275;  Harkins  v.  State,  6  Tex.  App.  452{  598. 

Hay  i\  State,  4  Tex.  App.  45a;  Dixon  3.  Pettibone  v,  Phelps,  13  Conn.  445; 

V.  State,  2  Tex.  App.   530;   Qaian  v.  Moon   v.  Slate,  68  Ga.  687:    Clem  v. 

Halbert,  57  Vt.  178.  State,  33  Ind.  418-;  Miami  Valfey  Fur- 

IFaamthoriaod  Afipolntmeit  of  Voreona.  nitureCo.  v.  Wesler,  47  Ind.  65;  State 

—  That  the  court  appointed  a  foreman  v.   Ihrig,   106  Mo.  267;    State  i^.  WiU- 

of  the  jury  without  authority  of  law  is  tamson,  fo6   Mo.    162;    Black^rn    v. 

immaterial,    where   no    objection  was  State,  23  Ohio  St.  146;  Spence  v.  State, 

made  at  the  time  nor  any  prejudice  15  Lea  (Tenn.)  539;  Black  v.  Territory, 

ciaixned.     Post  v.  fitate,  10  Tex.  App.  3  Wyoming  313. 

579-  Wkffre  ^Itfntnidictory  AiftcUkvlte  touch- 

Aetfoa     «f     UmamA*  —  In  ing  the  competency  of  a  juror  are  filed 


Wcadock  v.  Kennedy,  80  Wis.  449,  the  after  verdict  and  judgment,  and  a  new 
attorneys  for  the  plaintiff,  who  were  oa  trial  is  refused,  the  appellate  court  will 
ofifx>siie  sides  of  a  case  called  immedi-  not  review  the  finding  below  upon  the 
ately  before  the  case  in  question,  facts  embodied  in  the  affidavits, 
agreed  to  strike  certain  jurors  on  each  Schmidt  v.  Rose,  6  Mo.  App.  587. 
aide,  so  as  to  reduce  Che  number  of  Where  the  Alleged  Vse  of  an  improper 
jurors  in  the  next  case,  and  the  court,  XspreMioii  is  AhMtately  Denied  by  the 
while  characterizing  9uch  practice  as  juror,  the  deciision  of  the  presiding 
one  of  the  *'  tricks  of  the  trade  "  not  to  judge  in  favor  of  the  credibility  of  the 
tw  approved,  refused  a  aew  trial  be-  juror  will  not  be  disturbed.  Wallace 
cause  it  did  not  appear  that  the  de-  v.  State,  70  Ga.  722. 
fendant  had  suffered  any  injury.  A  lining  hj  ttie  Court  Below  on  Con- 
Possible  Error.  —  Where  a  challenge  dieting  Evldeiiee  on  a  Motion  fM  a  Hew 
for  cause  has  been  sostarned,  though  Trial  because  a  juror  who  served  made 
tt  would  not  have  been  erroneous  to  false  statements  on  hns  voir  dire  will 
liave  o\rerruled  it,  in  the  absence  of  a  be  treated  by  the  reviewing  court  with 
showing  of  prejudice  die  appeUate  the  same  respect  as  a  decision  on  con- 
court  wSl  not  interfere.  Geiger  v,  fticting  evidence  ia  a  criminal  action. 
Payne,  102  iowa  581.  Hofloway  «^.  State,  53  Thd.  554. 

infpr«perly  ffcTwiiiing  Juror.  -  -  in  Boles  Seelelon  Sntklod  to  0reat  Weight.  — 

V.  State,  13   Smed.  6l  M.  (Miss.)  398,  a  On  conflicting  evidence  as  to  whether 

jmror  found  coa»peteiit  on  his  voir  dire  or  not  a  jnror  who  had  sat  in  the  cause 

requested  to  be  excused  €or  the  reason  had  formed  and  expressed  a:n  opinion, 

that  4ds  wile  was  ill  and  a  physician  the  conclusion  of  the  court  below  wMl 

liad  beea  seivt  for  to  attend  her,  and  9t  be  entitled  to  great  weight.    Johnson 

was  iield  that  <Swre  was  «uch  an  unjus-  v.  State,  it  Lea  (Tenn.)  47. 

liifthle  exescise  of  power  on  the  part  Competenoy  In  Doubt.  —  If  the  exami- 
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(3)  Discretion.  —  The  decision  of  the  trial  judge  should  be 
treated  with  great  respect,  and  much  weight  should  be  given  to 
his  judgment,   in  view  of  the  fact  that  he  had  opportunity  to 

scrutinize  the  juror  and  observe  his  manner  and  conduct  as  well 
as  his  language.*  Necessarily  the  trial  judge  is  vested  with  a  large 
discretion,*  and  the  reviewing  court  will  not  revise  his  action  in 
determining  the  fitness  of  a  juror  unless  it  is  apparent  that  he 
abused  the  discretion  confided  in  him,  to  the  injury  of  the  rights 

of  the  complaining  party,  or  it  is  evident  that  he  infringed  the 
law.* 

nation  of  the  proposed  juror  leaves  his  Missouri,  —  State  v.  Duscnberry,  112 

competency    doubtful,    the   reviewing  Mo.  277;    Richey  v.  Missouri  Pac.  R. 

court  will  not  interfere  with  the  action  Co.,  7  Mo.  App.  581. 

of  the  court  below  in  sustaining  a  chal-  Nebraska,  —  Dodge  v.  People,  4  Neb. 

lenge  for  cause.     Denver,  etc.,  R.  Co.  220. 

V,  DriscoH,  12  Colo.  520.  New  Hampshire,  —  State  v,  Jones,  50 

1.  Ortwein  v.  Com.,  76  Pa.  St.  414;  N.  H.  369. 

State  V,  Church,  6  S.  Dak.  89;  People  v.  New    York,  —  People    v.    Beckwith, 

O'Loughlin,  3  Utah  133.  103  N.  Y.  360. 

S.  State  V.  Sorter,  52  Kan.  531;  Fer-  South  Carolina,  ^S\?Xt  v,  Wyse,  32 

riday  v.  Selser,  4  How.  (Miss.)  506;  S.  Car.  45. 

Curnow  v.  Phoenix  Ins.  Co.,  46  S.  Car.  Tennessee,  —  McGowan    v.   *>taie,    9 

79-  Yerg.  (Tenn.)  184. 

8.  Colorado,  —  Collins    v.  Burns,    16  Texas,  —  Hanks   v.   State,   21    Tex. 

Colo.  7;    Salazar  v,  Taylor,  18  Colo.  526;    Hubotter  v.  State,  32  Tex.  479; 

538.  Mason    v.   State,    15   Tex.  App.    534; 

Florida,  —  Metzger  z/.  State,  18  Fla.  Ashton  v.  State,  31  Tex.  Crim.  Rep. 

481.  479. 

Indiana.  —  Bradford  r.  State,  15  Ind.  Vermont.  —  State  v.  Ward.  39  Vt.  231. 

347;  Fahnestock  v.  State,  23  Ind.  231;  Virginia,  —  Cluverius    v.   Com..  81 

Holloway  v.  State,  53  Ind.  554;  Coryell  Va.  787. 

V.   Stone,  62   Ind.   307;    McCulley   v.  Wliat  Conititntai  AbuM. —  It  is  not  an 

State,  62  Ind.  428;   Achey  v.  State,  64  abuse  of  discretion  to  hold    a   juror 

Ind.  56;    De  Priest  v.  State,  68  Ind.  competent    who    has    answered     mis- 

569;  Elliott  V.  State,  73  Ind.  10;  Stout  takenly  as  to  the  legal  effect  of  a  propo- 

z/.  State,  90  Ind.  i;    Hodges  v.  Bales,  sition.     Pemberton  v.   State,    11   Ind. 

102  Ind.  494;  Walker  v.  State,  102  Ind.  App.  297. 

502;    Dili  V,  Lawrence,  109  Ind.  564;  Dednon  A^ainit  Weight  of  Evidence. 

Stephenson    v.    State,    no    Ind.    358;  — The  decision  of  the  trial  court  in  ac- 

Davidson  v.  State,  135  Ind.  254;  Lewis  cepting,   sifting,  or  rejecting  a  juror 

V.  State,  137  Ind.  344.  will  not  be  disturbed  on  appeal,  not- 

Louisiana.  —  State  v.  Waggoner.  39  withstanding  it   may   be    presumably 

La.   Ann.  919;    State  v.  Kane,  32  La.  against  the  weight  of  evidence.    State 

Ann.  999;    State  v.  Rountree,  32  La.  v,   Chatham   Nat.   Bank,  80  Mo.  626, 

Ann.  1 144,  State  v.  Somnier,  33  La.  Ann.  affirming  10  Mo.  App.  482. 

237;  State  V.  Welsch,  34  La.  Ann.  991.  CompUanoe   with    Statutory    Bequixe- 

Massachusetts,  —  Borden   v.  Borden,  meats.  —  The  discretion  of  the  court  in 

5  Mass.  67;    Kinnicutt  v,  Stockwell,  8  the  matter  of  challenges  will  not  be 

Cush.  (Mass.)  73.  controlled    where    statutory    require- 

Michigan,  —  People    v.    Carrier.    46  ments  have   been   substantially  com- 

Mich.  442;  Torrent  v.  Yager,  52  Mich,  plied  with,  and  there  appears  no  error 

506;  People  V.  Barker,  60  Mich.  277.  prejudicial  to  the  appellant.     Williams 

Mississippi.  —  Ferriday  v.  Selser,  4  v.  State,  63  Ark.  527. 
How.  (Miss.)  518;  McCarty  v.  State,  26  Dieregard  of  Statutory  Boquirementi 
Miss.  302;  McGuire  v.  State,  37  Miss.  Muet  £  Clear. —  Unless  it  clearly  ap- 
369;  Gillian  v.  Brown,  43  Miss.  641;  pears  from  the  record  that  the  re- 
Head  V.  State,  44  Miss.  731;  Chase  v.  quirements  of  the  statutes  have  been 
State,  46  Miss.  683;  Logan  v.  State,  53  disregarded  in  overruling  challenges 
Miss.  431.  for  cause,  the  ruling  of  the  trial  court 
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(4)  Presumptions.  —  From  recitals  contained  in  the  record,  or 
from  the  silence  of  the  record,  the  reviewing  court  may  make 
deductions  and  indulge  presumptions  as  to  the  existence  of  facts 
in  the  court  below,  where  nothing  appears  to  warrant  a  different 
conclusion,  and  may  in  like  manner  presume  that  a  fair,  impar- 
tial, and  legally  constituted  jury  was  procured  and  served  in  the 
cause.  Thus,  presumptions  may  be  indulged  as  to  the  grounds 
upon  which  challenges  were  interposed ;  *  as  to  the  proper  dispo- 
sition of  such  challenges;*  that  jurors  who  served  in  the  trial 
were  competent  and  duly  qualified,*  or  that  objection  to  their 
competency  was  waived.^  Also,  from  the  absence  of  objection 
to  the  array  or  to  the  individual  jurors  it  may  be  presumed  that 
a  competent  jury  was  obtained,*  that  the  proper  form  of  oath 

should  be  sustained.     Denver,  etc.,  R.  rect.      Goshen  v,   England,    119   Ind. 

Co.  V.  Moynahan,  8  Colo.  56.     And  see  368. 

Slate  z'.  Church,  6  S.  Dak.  89.  8.  Hart     v.     State,     14    Neb.     572; 

1.  Where  no    grounds  of  challenge  Keenan  v.  State,  8  Wis.  132. 

are  specified  it  will  be  presumed  that  Pretamption  from  Fact  of  Seleetion.  — 

the  challenge  was  interposed  upon  the  From  the  fact  that  a  juror  was  selected 

grounds  indicated  by  the  examination  it  will  be  presumed  that  he  was  com- 

of    the    juror.     People    v.    Mallon,    3  petent.     King  v.  State,  91  Tenn.  617; 

Lans.  (N.  Y.)  224.  Cartwright  v.  State,  12  Lea  (Tenn.)  620. 

2.  In  the  absence  of  any  showing  on  Ascertainment  of  Competency.  —  In  the 
the  subject  there  is  no  presumption  of  absence  of  anything  to  the  contrary  in 
prejudice  by  the  discharge  of  a  juror  the  record,  the  appellate  court  will 
on  the  challenge  of  the  state.  Stephen-  presume  that  the  bias  or  prejudice  of 
son  V.  State,  no  Ind.  358.  any  juror  impaneled   was  ascertained 

Determination  of  Challenge  on  Sufficient  in  the  court  below,  and  that  those  who 

Evidence.  —  Unless  the  case  or  bill  of  served  qualified  as  competent.     Nash 

exceptions  shows    to  the   contrary,   it  v.  State,  2  Tex.  App.  362. 

will  be  presumed  that  a  challenge  was  Impartial  Jury.  —  Where  nothing  ap- 

tried  and  determined  on  sufficient  evi-  pears  to  the  contrary,  it  will  be  pre- 

dence.     State  v,  Brecht,  41  Minn.  50.  sumed   that  the  jurors  selected  were 

Proper  Determination  of  Challenge. —  impartial.      State    v.     Kluseman,    53 

In   People  v,  Wilber,  (Supreme  Ct.)  39  Minn.  541;  State  v.  Smith,  56  Minn.  78. 

N.  Y.  St.  Rep.  743,  the  array  was  chal-  4.  Waiver  of  Competency  of  Jnror.  —  To 

lenged  because  the  officer  was  alleged  obtain  a  review  of  any  question  in  re- 

to  be  under  the  control  of  the  plaintiff  gard  to  the  qualifications  of  a  juror,  the 

and  because  the  jurors  had   not  been  record  must  show  that  when  the  juror 

impartially  drawn.      The  record    con-  was  tendered    he  was   properly   chal- 

tained   a  statement,    "  People    object;  lenged,  with  the  grounds  of  challenge 

no  testimony  offered  to  sustain   chal-  distinctly  stated,  the  ruling  of  the  court 

lenge;  challenge  overruled.'*     It  was  on  the  challenge,  and  that  exception  to 

held  that  it  would    be  presumed  that  the  ruling  was  properly  taken;  other- 

the  facts  alleged  were  denied,  were  not  wise  it  will  be  presumed  that  ^  all  ob- 

supported   by  evidence,   and   that  the  jections  to  the  competency  of  the  juror 

challenge  was  properly  overruled.  were  waived.     Fillion  v.  State,  5  Neb. 

The  action  of  the  presiding  judge  in  351;    i    Chitty's    Crim.    Law    547;    2 

trv'ing  challenges    will    be    presumed  Whart.  Crim.  Law,  §  2974. 

correct,  unless  it  appears  otherwise  by  6.  Irrespective  of  the  question  as  to 

exceptions    upon     the    record,    setting  whether  the  jury  was  legally  selected 

forth  the  facts    upon   which  he  based  and   summoned,  if  no  objection   was 

his  decision.     Isham  v.  State,  i  Sneed  made  to  the  array  or  to  the  individual 

(Tern.)  III.  jurors,  or  that  any  of  them  was  incom- 

As  to    Propriety  of   Determination.  —  petent,  it  will  be  presumed  that  there 

The  action  of  the  court  in  sustaining  a  was  a  legal  and  valid  jury.     State  v, 

challenge  will  be  presumed  to  be  cor-  Taylor,  36  Kan.  329. 
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Was  administered,*  of  that  the  ]W\y  was  duly  and  r&gulariy  pro- 
cured  and  impaneled,*  and  presumptions  miay  be  indulged  gen- 
erally as  to  various  other  matters  indicated  in  the  notes  hereto.* 

1,  Lawrence  f.  Coto.,  30  Grin.  (Va.)  jurors  Were  tried,  selected,  or  sworn,  ft 

845 ;  State  v.  Ice»  34  W.  Va.  144.  Will  be  presumed  tha^  tlie  Jury  was 

8,  Eyery  nit«iidment  Will  bo  MaideiH  regularly  impaneled.     Martin  v.  Bam* 

Favor  of  the  Legality  and  regularity  of  hardt,  39  111.  9. 

the  action  of  the  court  in  making  up  Begnlarity     in     Prooorlllg     Juror.  — 

the  jury.     Pauska  v.  Daus.  31  Tex.  67.  Where  the  record  shows  nothing  as  to 

la  tko  Absemso  of  Any  Showing  to  iSkt  how  a  juror  came  upon  the  panel,  it 

Contrary,  it  will  be  presumed  that  the  will  be  presumed  that  he  was  regularly 

jurors    were    properly     selected     and  drawn.     People  v.  Johnson,  81  Mich, 

drawn.    K!e  v.  U.  S.,  27  Fed.  Rep.  35t.  573. 

Gomplianoe  with  Statute!.  —  Where  the  Px«Hiipti«u— Serrioo  by  line  Affar- 

contrary  does  not  affirmatively  appear  ently  Hot  a  Juror. —  Where  the  verdict 

in  the  record,  it  will  be  presumed  that  was  signed  by  a  person  who  by  the  rec- 

the  statutory  pnovtsiotis  were  followed,  ord  did  not  app'ear  10  have  been  a  Juror, 

Gapen  v.  Bretternitz,  31  Neb.  302.  the  regularity  of  the  verdict  wi!l  be  pre- 

organiiatidh  Beguiar  —  Good  and  Law-  sumed,  especially  where  there  has  been 

ftil  Men.  —  Proper  organfration  of  the  laches  on  the  part  of  the  complaining 

jury  will  be  presumed  where  the  retx>rd  P^tiy.     Bickel  v,  Kraus,  (Ky.  1897)  39 

shows  that  there  was  a  jury  of  **  good  S.  W.  Rep.  4t4. 

and  lawful  *'  men     Jones  v.  State,  100  Sonunoning  Talettnen.  —  If  the  ground 

Ala.  209.  of  objection  to  the  mode  of  summoning 

Failure  to  ttiow  How  Juror  Troonred —  talesmen  is  not  properly  presented  by 
Xegtilar  Jtiror  or  Taleiuaa.  —  Unless  it  the  bill  of  exceptions,  it  will  be  pie- 
appears  that  a  juror  challenged  who  sufned  that  the  proceedings  were  regu- 
was  not  drawn  as  a  member  of  the  lar.  State  v.  Smith,  26  La.  Ann.  62. 
regular  panel,  and  who  served  during  tniionnation  to  Juroi^  as  to  Cfaaractor  of 
the  term  as  a  juror,  was  placed  upon  Case.  —  Where  the  bill  x>t  exceptions 
the  jury  by  the  direction  of  the  court  as  rontairrs  tio  statement  relative  thereto, 
a  member  of  the  regular  panel,  to  fill  a  it  will  be  assumed  that  the  jurors  who 
vacancy,  it  will  be  presumed  that  he  were  examined  Were  informed  as  to 
Was  a  talesman  and  subject  to  chal-  the  case  about  to  be  tried  so  as  to  en- 
lenge  under  section  1395,  Rev.  Stat,  able  them  to  answer  the  questions 
l88t,  disc^ualifying  jurors  for  prior  understandingly.  Com.  v.  Surles,  165 
service  within  the  year.  Goshen  v.  Mass.  59. 
England,  119  Ind.  368.  following  of  Rule  of  Court.  —  In  the 

In  the  absence  of  anything  to  the  absence  of  any  rule  of  law  on  the  sub- 
contrary  it  will  be  presumed  that  a  ject,  it  will  be  presumed  that  in  im- 
juror  was  present  as  a  member  of  the  paneling  a  jury  the  court  followed  a 
regular  panel,  and  that  he  was  not  rule  adopted  by  itself.  State  v,  Shel- 
called  as  a  talesman.  Douglass  v,  ledy,  8  Iowa  477. 
State,  t8  Ind.  App.  289.  8.  Of  Mistake  in  Booord.  —  In  State  v. 

Attendance  of  uegular  Panel.  —  If  the  Hultz,  106  Mo.  41,  it  appealed  by  the 

bill  of  exceptions  concedes  that  there  bill  of  exceptions  that  the  examination 

IS  no  record  entry  showing  that   the  of  the  juror  on  the  voir  dire  showed 

regular  jurors  for  the  term  had  been  him  to  be  competent,  but  that  he  had 

discharged,  it  will  be  taken  as  a  fact  been  ordered  to  stand  aside,  which  he 

that  the  court  had  a  panel  of  regular  failed  to  do,  but  remained  on  the  panel, 

jurors  at  that  term,  and  that  they  had  and  the  appellate  court  presumed  that 

not  been  discharged.     State  v,  Glea-  the  statement  that  he  was  ordered  to 

son,  88  Mo.  582.  stand  aside  was  a  mistake  in  making 

AhMf&co    of   fixception.  —  Where    the  up  the  record  on  appeal, 

record  recites  that  the  jury,  after  being  ib^UBtion  of  Ptttttiptory  Challengw. — 

sworn    according    to    law,  and    after  tf  the  record  is  silent  the  court  will  xrot 

hearing  the  evidence  and  considering  presume  that  the  appellant  exhausted 

the  same,  returned  a  verdict,  etc.,  and  his  peremptory  challenges  before  the 

h  does  not  appear  that  any  exception  jury  was  obtained.    Johnson  v.  State, 

was  taken  to  the  mode  tn  wMch  the  27  Tex.  7^. 

936  Volume  XII« 


!fc  CxrtroDT  Jlkd  ColTDtfdT  —  L  tMftcdr  in  CSlarge  —  ^.  JtrRvMust 
Be  in  Custody  of  Officer  —  (i)  In  General  —It  is  the  g^en- 
eral  rule  that,  when  the  jurors  leave  the  court  during  the  trial  of 
the  causes,  they  should  be  placed  in  custody  of  an  officer  duly 
sworn  to  attend  them ;  *  and  the  record  should  show  that  this 
was  done,*  though  it  is  not  necessary  to  show  that  the  jtiry 

Courts  Will  Take  Jadicbl  Ifiitkb  of  ttie  aa  officer  feworn  to  keep  them  together, 

AibUo  Bkatatas  and  authoritative  deci-  aad  to  prevent   them  from  mangling 

sions  of  courts  within  their  jurisdic-  with  others,  or  from  having  any  com- 

tion.     Consequently  it  was  held  that  munication   with   persons  not   of    the 

th'e  action  of  the  trial  court  in  proceed-  jury,  and  to  have  none  with  them  him- 

ifig  to  tr^  and  determine  chaltenges  for  self  in  regard  to  the  case. 

actual  bias,  pursuant  to  the  Utah  Act  In  a  Jnitioe'e  Court  the  jury  must  be 

of  March   13,  i884»  instead  of  appoint-  put  in  charge  of  a  constable  sworn  to 

ing  triers  as  formerly  required  by  the  attend  it,  unless  it  finds  its  verdict  im» 

Criminal  I^ractice  Act  of  1878,  would  mediately,  without    leaving   the   box. 

not  be  reversed  as  error,  even  though  The  attendance  is  necessary,  however, 

the  record  was  silent  as  to  whether  the  whether  it  retires  from  the  court  room 

amendatory  Act  of  March  13, 1884,  had  or  is  left  alone  therein.     Douglass  v. 

been  published  as  required  by  the  Act  Blackman,  14  Barb.  (N.  Y.)  381. 

of  January  19,  1854.     People  v.  Hope,  Special  Order   TJnneceBsary.  —  A   jury 

3  Utah  306.  impaneled  and  sworn  in  a  felony  case 

As  to  Xode  Of  Qnaliift cation.  —  Where  is,   while  not  present  in   court,  com- 

the  record  shows  that  the  juror  quali-  mitted  by  the  law  to  the  custody  of  the 

fied  on  his  voir  dire  there  is  no  pre-  sheri!Gf  or  other  officer  until  it  is  dis- 

sumplion  that  he  did  so  by  a  statement  charged,  without  any  special  order  ol 

of   his  condition,   making  known   his  the  court  comilQitting  it   to   his  care, 

convictions    and  the  reasons   thereof.  State  v,  Polndexter,  23  W.  Va.  805. 

Riddle  v.  State,  3  Heisk.  (Tenn.)  401.  Bemaining  in  Cnstody  Dnring  Trial.  — 

Denial  of  JUght  of  GhaUengo,  —  Pre-  Tlie  court  may,  in  its  discretion,  direct 
sumption  will  not  be  indulged  that  the  the  jury  to  remain  in  the  custody  of  an 
accused  was  denied  his  legal  rigHt  of  officer  during  the  trial.     People  v.  Con- 
challenge  to  its  full  extent.     Clarke  v,  sidine,  105  Mich.  149 
State,  87  Ala.  71.  Where  criminal  trials  are  extended 

Of  Cironmstaacei  Anthoridng  Farticnlar  through  a  number  of  days,  it  is  no  de- 

Vombar  of  OhaUenges.  —  Where,  by  stat-  flection  of  the  rule  of  the  common  law 

ute,  a  certain   number  of  challenges  to  place  the  jury,  in  case  of  adjoum- 

may  be  allowed  under  prescribed  cir-  ment,  in  charge  of  a  sworn  officer  of 

cumstances,  if  it  appeals  that  the  pre-  the  court,  with  instructions  not  to  per- 

scribed  number   was  permitted   to  be  mit  any  communication  between   the 

interposed  it  will  be  presumed,  in  t'he  jury  and  other  persons  with  regard  to 

absence  of  anything  to  the  contrary,  the  case  on  trial.     State  v.  Cucuel,  31 

that  the  circumstances  in  question  ex-  N.  J  .  L.  249. 

isted.     Cable  v.  State,  8  Black f.  (Tnd.)  Jury     Taken     Ontiide    Connty.  —  In 

531.  Thompson  v.  Com.,  8  Gratt.  (Va.)  637, 

1,  Farley  V,  People,  138  111.^7;  State  the  jurors,    while    out  for    relaxation 

V.  Parrant,  16  Minn.  178.  and  exercise,  accompanied  by  the  offi- 

In  Robbins  v.  State,  49  Ala.  394,  it  cer    having    them    In   charge,    passed 

was  said:     "It  is  the  safer  practice,  from  the  county  in  wbich  the  trial  was 

especially  in  case  of  felonies,  not   to  pending    into    an    adjoining    county, 

permit  the  jury  to  depart  the  presence  wherein  they  remained  for  a  few  min- 

of  the  count,  even  on  an  adjournment,  utes  together,  without  conversation  or 

unless  attended  by  a  sworn  officer,  and  communication  between  themselves  or 

not  to  permit  thecn  to  separate  even  with  other  persons.     There  was  held  to 

then."    See  also  Williams  z/.  State,  45  be  no  such  separation  as  would  require 

Ala.  57.  a  conviction  of  murder  in  the  second 

In  King  z/.  State,  91  Tenn.  617^  it  was  degree  to  be  set  aside.     To  the  same 

said  tiiat  the  rule  relative  to  the  cus-  effect  see  King  v.  State,  91  Tenn.  617. 

tody  of  the  jury  requires  chat  its  mem-  2.  Barnes  v.  Com.^  92  Va.  794. 

bers  shall  be  put  under  the  charge  of  SnUcient  Showing.  —  A  record  stating 
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returned  into  court  in  charge  of  the  officer.*  There  are  some 
cases,  however,  in  which  it  has  been  held  that  where  it  clearly 
appears  that  the  jury  could  not  have  been  tampered  with,  the 
fact  that  no  officer  was  in  charge  of  it  is  not  of  itself  ground  for 
reversal.* 

Verdict  without  Leaving  Court  Boom.  —  Where  the  jury  renders  its 
verdict  without  leaving  the  court  room,  there  is  no  necessity  that 
it  should  be  placed  in  charge  of  a  sworn  officer.* 

Taking  Jury  to  Priyate  Place.  —  In  giving  the  jury  into  the  custody 
of  the  officer,  the  court  generally  directs  that  it  be  taken  to  a  con- 
venient private  place,  but  a  failure  to  comply  with  such  direction 
is  not  a  ground  for  setting  aside  the  verdict  if  no  injury  resulted 
therefrom.* 

that  the  jury,  "  having  received  the  admitting     strangers     into    the    jury 

charge  of  the  court,  and  having  retired  room. 

to  their  room  to  deliberate,  returned  8.  Meyer    v,    Foster,    i6    Wis.    296; 

into  court  the  following  verdict,**  etc.,  State  v,  Parrant,  16  Minn.  178;  Fink  v. 

will  authorize  the  presumption  that  a  Hall,  8  Johns.  (N.  Y.)  437. 

sworn  bailiff  accompanied  the  jurors  in  Beoord    Heed    Hot  Shoir  Swearing  of 

their  retirement.     Morris  t/.  Graves,  2  Officer.  —  Where    it    does    not    appear 

Ind.  354.  from  the  return  of  a  justice  that  the 

1.  Robertson  v.  Slate,  4  Lea  (Tenn.)  jury  left  the  court  room,  it  is  immate- 
425;  Scott  V,  State,  7  Lea  (Tenn.)  232.  rial  that  the  record  does  not  show  that 
See  also  State  v.  Ryan,  13  Minn.  370;  the  officer  was  sworn  to  take  charge  of 
State  V.  Poindexter,  23  W.  Va.  805.  the  jury.     Meyers/.  Foster,  16  Wis.  296. 

2.  In  Jarn.agin  v.  State,  10  Yerg.  4.  As  to  the  Effect  of  Ezpoenre  to  Ont- 
(Tenn.)  529,  the  court  refused  a  new  side  Inflaenoes,  see  infra^  X.  9.  Commu- 
trial  on   the  ground  that  the  jury  had  nications  with  Outsiders. 

retired  to  consider  its  verdict  without  Jnry  Taken  to  Beet  Place  to  be  Found, 

being  accompanied  by  an  officer,  where  —  It  is  not  a  good  ground  of  objection 

it  appeared  that  the  retiring  room  was  that  the  jury  was  not  kept  in  a  private 

in  the  building  wherein  the  court  was  and  convenient  place  if  it  appears  that 

held,  that  the  jurors  had  not  been  im-  it  was  kept  in  as  good  a  place  as  could 

properly  separated,  and  that  there  had  be  found  in  the  vicinity  of  the  court 

been  no  communication  with  them.  house,  and  that  no  right  of  the  dcfend- 

Vo  ACCOM  to  Jnry  Boom  Except  fh>m  ant  was  prejudiced.  State  v.  Hen- 
Conrt  Boom.  —  Where  the  jurors,  in  the  dricks,  32  Kan.  559. 
presence  of  the' court,  retired  by  a  Jnry  Taken  to  Pnblic  Inn. —  It  is  not  a 
stairway  leading  directly  up  from  the  ground  for  setting  aside  a  verdict  that 
court  room,  and  deliberated  upstairs,  the  jurofs  in  a  capital  case,  who  were 
returning  by  the  same  way  to  the  ordered  by  the  court  to  be  taken  to  a 
court  room,  the  court  still  sitting,  it  convenient  private  place,  were  taken 
appearing  also  that  the  stairway  was  by  the  officer  to  a  public  inn  and  there 
the  only  means  of  access  to  and  exit  kept  in  his  charge.  State  v.  Cucuel, 
from  the  jury  room,  the  fact  that  no  31  N.  J.  L.  249.  See  also  State  v.  Fair- 
officer  was  sworn  to  attend  them  or  lamb,  121  Mo.  137. 
did  in  fact  attend  them  is  not  a  ground  Jnry  Taken  to  Pnblic  Sqnare.—  In 
for  reversal  unless  it  appears  that  their  State  v.  Leunig,  42  Ind.  541,  it  was 
privacy  was  invaded.  Smith  v.  State,  held  that  the  jury  was  improperly  dis- 
63  Ga.  16S.  charged  because  the  bailiff  in  charge, 

Consent  of  Fartiee  —  Waiver  of  Objeo-  disobeying  the  order  of  the  court,  in- 

tion.  —  In  Tower  v,  Hewett,  11  Johns,  stead  of  taking  the  jurors  to  a  room 

(N.  Y.)  134,  consent  of  the  parties  that  took  them  to  a  public  square,  there  left 

a  jury  in  a  justice's  court  might  retire  them,  went  to  the   saloon   of  the  de- 

to    consider    its    verdict    without   the  fendant,  who  was  on  bail,  procured  a 

attendance  of  a  constable  was  held  to  can  of  beer  from  the  barkeeper,  and 

amount  to  a  waiver  of  irregularities  on  gave  it  to  the  jurors,  who  drank  it. 

the  part  of  the  jury  in  drinking  and  Taken  to  Place  Hot  Conyenient.  —  The 
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Custody  and  Goadnot.  JUR  K  (Mftoer  in  Charge. 

Offiear  to  SAmaiii  with  Jury.  —  The  officer  in  whose  charge  the  jury 
IS  placed  should  not  separate  himself  from  the  jury,  and  if  he 
does  so,  and  leaves  the  jurors  where  they  are  exposed  to  influ- 
ences which  may  prejudice  them,  it  may  be  a  ground  for  a  new 
trial.*  But  the  requirement  that  the  jurors  shall  be  in  charge  of 
an  officer  sworn  to  attend  them  should  not  be  construed  to  pre- 
clude the  officer  in  charge  from  giving  them  or  any  of  their  num- 
ber into  the  custody  of  another  sworn  officer  where  the  occasion 
demands  it.* 

(2)  Wlio  May  Have  Charge  of  Jury  —  Elisor.  —  It  is  usual  for  a 
sheriff  or  constable  to  have  charge  of  the  jury,  but  where  the 
ordinary  officers   are  disqualified,  an  elisor  may  be  appointed.* 

A  Kinor  may  be  placed  in  charge  of  the  jury  in  the  absence  of 
any  statute  to  the  contrary.* 

Where  the  Officer  Is  a  Witness  in  the  case,  he  is  not  on  that  account 
disqualified  from  acting  as  custodian  of  the  jury,*  nor  will  his 

fact  that  a  jury  was  taken  to  deliberate  where  the  jurors  did  not  separate  and 

in  a  place  not  convenient  is  no  ground  were  not  guilty  of  any  misconduct. 

for  reversal  where  it  is  not  shown  that  2.  State    v.    Crawford,    99    Mo.  74; 

by  reason  thereof  the  verdict  was  not  a  Tripp     ».    Bristol     County,    2    Allen 

fair  expression  of  opinion  of  all   the  (Mass.)  556;  People  v.  Hughes,  29  Cal. 

jurors.     Newkirk  v.  State,  27  Ind.  I.  257. 

Agreement  Before  Leaying  Boom.  —  It  Where  Two  Bailifb  Are  Appointed  to 

Is  not  ground  for  a  new  trial  that  a  Attend  a  Jury,  the  absence  of  one  for  a 

jury  was  not  kept  in  a  private  place  short  time,  leaving  the  other  in  charge, 

until  it  rendered  its  verdict  if,  in  fact,  is  not  improper.     State  v,  Harrigan,  9 

the  jurors  had  agreed  upon  the  verdict  Houst.  (Del.)  369. 

before  leaving  their  room.     People  v,  ProBnmption    of   Authority.  —  That    a 

Francis,  52  Mich.  575.  juror,   upon  separating  from   his  fel- 

Allowing  Strangers  to  Have  Aeoess  to  lows,  was  in  charge  of  a  person  other 

Jury.  —  It  is  the  duty  of  the  bailiff  not  than  the  sheriff  sworn  to  take  charge 

to  permit  strangers  to  have  access  to  a  of  the  jury  will  furnish  a  presumption 

juror  out  of  his  sight  and  hearing,  and  that  such  person  was  a  subordinate  of 

thus  afford  an    opportunity,  however  the  sheriff,  and   as  such   qualified   to 

slight,  for  tampering  with    the   jury,  take  charge  of  the  juror  in  question. 

State  V.  Harris,  12  Nev.  414.  State  v,  Crawford,  99  Mo.  74. 

1.  Love  V.  State,  6  Baxt.  (Tenn.)  154.  8.  People  v,  Ebanks,  117  Cal.  652. 
As  to  exposure  to  outside  influences,  Person  Hot  a  Constable.  —  In  Staley  v, 
see  infra^  X.  9.  Communications  with  Barhite,  2  Cai.  (N.  Y.)  221,  a  justice's 
Outsiders.  judgment  was  reversed  because  a  per- 
jurors Left  in  Company  of  Ontsiders.  —  son  not  a  constable  was  sworn  to  at- 
Where  an  officer  into  whose  charge  a  tend  the  jury. 

jury  was  committed  went  into  a  private  4.  Hot  Ground  for  Hew  Trial.  —  The 
residence,  and  while  there  withdrew  fact  that  a  minor  appointed  as  bailiff 
from  the  room  in  which  the  jurors  for  the  term  has  the  custody  of  the 
were,  leaving  them  in  the  company  of  jury  in  a  criminal  case,  after  being 
three  outsiders,  it  was  held  that  the  duly  sworn  to  take  charge  of  it,  is  no 
verdict  should  be  set  aside  although  ground  for  a  new  trial,  since  he  is  an 
such  outsiders  testified  that  during  the  officer  de  facto ^  and  as  such  his  acts  are 
absence  of  the  officer  no  allusion  was  valid  as  to  third  persons  and  the  pub- 
made  to  the  trial.  Com.  v.  Wormley,  lie.  McCann  v.  People,  88  111.  103. 
8  Gratt.  (Va.)  712.  But  see  Hoover  6.  State  v.  Shores,  31  W.  Va.  491. 
V.  State,  5  Baxt.  (Tenn.)  672,  wherein  In  People  v,  Coughlin,  65  Mich.  704, 
it  was  held  that  though  the  officer  in  it  was  held  that  there  was  noimpropri- 
charge  of  the  jurors  repeatedly  sepa-  ety  in  the  fact  that  the  sheriff  having 
rated  himself  from  them  in  their  retire-  charge  of  the  jury  during  its  delibera- 
ment,  it  was  not  ground  for  a  new  trial  tions  made  the  complaint  for  homicidp 
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serving  f n  such  cAse  ht  oif  Itsdf  a  ground  for  a  new  trial.  * 

Aa  OlijMti^a  to  tli«  Mo«r  in  Olmrge  will  be  deemed  waived  unless 
taken  in  season.* 

*.  Swearing  the  Officer— (i)  Ntctssity  for  Special  Oath. 

—  As  to  the  necessity  for  administering  a  special  oath  to  the 
officer  at  the  time  the  jury  is  placed  in  his  charge,  and  the 
effect  of  a  failure  to  do  so,  the  decisions  are  not  in  accord.  In 
some  cases  the  rule  that  the  officer  must  be  specially  sworn  is 
strictly  enforced,  and  an  omission  to  administer  such  oath  is  held 
to  be  a  ground  for  a  new  trial;  •  but  the  modern  tendency  seems 
to  be  to  relax  the  strictness  of  this  rule,  and  not  to  set  aside  a 
verdict  on  account  of  the  failure  to  swear  an  officer,  where  it 
appears  that  no  prejudice  has  resulted  therefrom,*  and  if  the 
officer  has  taken  the  general  oath  during  the  term  it  is  held  suffi- 
cient.*    Where  the  jury  is  placed  in  the  charge  of  a  sworn  officer, 

upon    which    the   defendant   was    ar-  that  the  statutory  oath  was  adminis- 

rested,  and  also  was  a  witness  in  the  tered.     Day  v.   wilber,  2  Cai.  (N.  Y.) 

case  on  behalf  of  the  people.  134;  Van  Doren  z/.  Walker,  ?  Cai.  (N.  Y.) 

Kot  ProM(nitixig  Wltneia.  —  An  ofllcer  373;     Coughnet     v,    Eastenbrook,    11 

called  upon  to  testify  on  behalf  of  the  Johns.  (N.  Y.)  532. 
prosecution  is  not  a  prosecuting  wit-        Hot  Ground  for   Motion  in  Arreit,  — 

n£ss  within  the  meaning  of  a  law  ex-  That  the  jury  in  a  capital  case  was  in 

cludii  g  a  prosecuting    witness    from  charge  of  an   unsworn  officer,  though 

having  charge  of  the  jury.     Edwards  ground  for  a  new  trial,  is  not  techni- 

V.  Territory.  1  Wash.  Ter.  195.  cally  ground  for  motion  in  arrest  of 

1.  People  V.  Beverly.  108  Mich.  509.  judgment.     McCann  v.  State,  9  Smed. 

2.  Tripp  V.  Bristol  County.  2  Allen  &  M.  (Miss.)  465. 

(Mass,)  556.  4.  State  v.  Frier,  118  Mo.  648;  State 
8.  Roberts  v.  State,  72  Ga.  673;  v.  Hayes.  78  Mo.  307;  People  v,  John- 
Lewis  V,  People,  44  HI.  452;  Bute  v,  son,  46  Hun  (N.  Y.)  673;  Baker  v, 
McCormIck,  57  Kan.  440;  McCann  v.  State,  4  Tex.  App.  223;  Chapman  ». 
State,  9  Smed.  &  M.  (Miss.)  46$;  Chicago,  etc.,  R.  Co.,  26  Wis.  295.  Sec 
ferucker  v.  State,  16  Wis.  333.  also  Slaughter  v.  State,  24  Tex.  410. 

Ordinary  Oath  of  Oi&co  Ixnnilident.  —  One  of  the  Offioen  K ot  Sworn.  —  Where 

The  failure  to  administer  to  the  baililf,  the    jury    in   a    murder  case  was  in 

on  taking  charge  of  the  jury^  the  spe-  charge  of  a  sworn  officer,  who  wasas- 

cial  oath  required  by  statute  relative  to  sisted  by  an   unsworn   officer,  it  «a^ 

his  duties  as  to  the<:ustody  of  the  Jurors  held  to  be  no  ground  for  a  new  trial^ 

on   their   retirement  is   cause   for    re-  no  prejudice  appearing  to  have  resulted 

versal,  although  the  ordinary  oath  of  to  the  defendant.     People  v.  Beverly, 

office  was  administered  to  him  on  his  108  Mich.  509. 

appointmeat,  and  although  at  the  be-  Waiyer  of  Objection.  —  In  People  v, 
ginning  of  the  tdal  tlie  oath  as  to  the  Johnson,  no  N.  Y.  134,  it  appeared 
charge  of  the  jury  during  the  trial  was  that,  by  consent  of  counsel  for  the  de- 
als© administered.  State  v.  McCor-  fendant^  the  jurors  were  allowed  to 
inick,  57  Kan.  440.  See  also  Brucker  visit  the  scene  of  the  crime,  and  that 
V.  Slate,  16  Wis.  333.  they  attended  without  the  administra- 
Certiofrari  —  Betum  Vtut  Show  Oath. —  tion  to  the  officers  accompanying  them 
If  the  return  on  certiorari  falls  to  show  of  Ae  prescribed  oath.  It  was  held 
the  administration  of  the  oath  pre^  that  the  omission  of  the  oath  was  an 
scrit)ed  by  law  to  the  constable  in  irregularity,  which  was  waived  \^ 
charge  of  the  jury  in  a  justice's  court,  consent  that  the  view  should  be  taken 
l3ie  error  is  fatal;  but  it  is  not  neces-  and  by  omis^on  to  object  or  call  the 
sary  that  the  form  of  the  oath  ad  minis-  aitentioa  of  the  court  to  the  fact  of  the 
tered  should  be  returned,  and  when  omission  of  the  oath,  such  omission 
die  return  does  not  purport  to  set  it  being  known  to  counsel, 
out  in  hac  verba  it  will  t>e  presumed  6.  O'Connor    v.   State,   9    Fla.  215; 
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such  as  a  constable,  sheriff,  or  deputy  mar^h^l,  it  is  considered 
that,  in  the  absence  of  any  statute  to  the  contrary,  the  officif^l 
oath  of  such  officer  is  sufficient,  and  a  failure  to  administer  a ' 
special  oath  will  furnish  no  ground  for  a  new  trial.  ^  But  in  ^1 
cases  where  the  special  oath  has  not  been  administered  the  court 
should  satisfy  Itself  that  no  harm  has  resulted  therefrom.^ 

At  wiMt  Tim«  ta  Be  Sworn.  — >  Under  a  Statute  providing  that  when  the 
argument  is  concluded  the  jury  may  retire  in  the  charge  of  a 
sworn  officer,  it  was  held  no  error  to  refuse  to  have  the  bailiff 
sworn  until  the  argument  had  closed.* 

Satd  Hot  Bft  Xeswoni.  ^^  Where  the  same  officer  has  charge  of  the 
juiy  from  the  inception  of  the  trial,  and  h£is  been  sworn  to  keep 
the  jurors  together,  etc.,  it  is  not  necessary  that  he  be  specially 
sworn  each  time  that  he  retires  with  the  jury.* 

At  W^ftt  Tiiae  O^Jeotlw  Takw*  —  The  objection  that  the  officer  into 
whose  charge  the  jury  was  given  when  it  retired  was  not  specially 
sworn  should  be  promptly  taken  at  the  time  it  becomes  available, 
else  it  will  be  deemed  waived,* 

State  V.  Crafton,  89  Iowa  109;  Qayton  prejudice  the  defendant,  the  court  i% 

V.  State,  100  Ind.  201.    See  also  Mc-  not  obliged  as  a  matter  of  law  to  set 

Cann  v.  State,  9  Smed.  &  M.  (Mi88.)465.  aside  the  verdict  because  of  the  failure 

1.  Boreham   v,   Byrne,   83  Cal.   23$  to  administer  the  special  oath.     U.  S. 

Sute  V,   Kennedy,  8   Rob.   (La.)  590;  v.  Ball,  163  U.  S.  66&. 

State  v.  Frier,  118  Mo.  648;  Eleranliea  S.  State  v.  Hayes,  78  Mo.  307. 

9,  Jandt,  37  Neb.  33a;  Davis  v.  State,  S.  State  v.  Underwood,  76  Mo.  630. 

15   Ohio  72.    See  also  State  v.  Poin«  OAoer  twen  Aftar  Betirenent  of  Jury, 

dexter,  23  W.  Va.  805;    State  v.  Pol-  — In  State  v.  Hayes,  78  Mo.  307,  it  ap« 

lard,  14  Mo.  App.  583.  peared  that  the  officer  was  not  sworn 

In  State  v.  Hays,  78  Mo.  600,  the  to  keep  the  jurors  together,  eto.,  until 
record  showed  that  the  sheriff  who  took  one  hour  and  a  half  after  their  retire- 
the  jury  in  charge  when  it  retired  was  ment,  but  it  filso  appeared  that  he  was 
not  sworn,  as  provided  by  statute,  but  sworn  before  h^  had  any  communica- 
the  record  showingthatthe  jury  retired  tion  with  them,  and  before  the  rendi- 
nnder  charge  of  the  court  and  the  tion  of  the  verdict.  There  was  held  to 
sheriff,  and  there  appearing  no  proof  be  no  such  error  as  would  require  a  re- 
whatever  that  the  sheriff  or  any  one  else  versal  of  the  judgment.  See  State  ««. 
even  spoke  to  the  jurors  during  their  Hays,  78  Mo.  607,  wherein  the  fore- 
retirement,  it  was  held  that  the  verdict  going  case  is  distinguished, 
would  not  be  disturbed,  since  to  vacate  4.  Johnson  v.  State,  8  Baxt.  (Tenn.) 
it  in  such  a  case  would  be  "  an  observe  450;  State  v.  Ice,  34  W.  Va.  244;  State 
ance  of  the  mere  letter  of  the  law,  z^.  Shores,  31  W.  Va.  491;  State  z/.  Poin- 
without  an  intelligent  recognition  of  dexter,  23  W.  Va.  805. 
its  spirit."  Will  Hot  Bequive  BevenaL  —  That  an 

ITaited  BtaUt  Deputy   Marsha].  -*-  Al-  officer  was  not  sworn  at  recess  is  not 

though   the  more   regular  and   usual  such   an   irregularity   as   will   require 

practice  would  be  to  administer  a  spe-  reversal,  where  it  appears  that  but  a 

cial  oath  to  a  deputy  marshal  placed  in  few  hours   previously  and   when  the 

charge  of  a  jury,  yet,  considering  the  jury  was  given  in  his  charge  he  was 

fact  of  his  general  oath  to  perform  his  sworn  in  conformity  wit|i  a  statute  **  to 

duty,  that  no  objection  was  made  at  attend  the  jury,"  etc.    Sanders  v.  Peo 

any  stage  of  the  trial  to  his  custody  of  pie,  124  111.  218. 

the  jury  without  a  new  oath,  that  the  5.  Chapman  v.  Chicago,  etc.,  R.  Co., 

jurors  were  duly  cautioned  as  to  their  26  Wis.  295;    Deranlieu  v,  J^ndt,  3) 

duties,   and    that    there  was   nothing  Neb.  532;   Baker  v.  State,  4  Tex.  App* 

tending  to  show  that  they   were  ex-  223.     See  also  Slaughter  v.  State,  M 

poc^  to  any  influenoes  calculated  to  Tex.  410. 
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Churtody  and  Condnet.  JUR  K  Ofleer  in  Gharge. 

(2)  Sufficiency  of  Oath  —  Fwiii.  —  In  jurisdictions  where  the 
common-law  practice  is  not  adhered  to,  the  form  of  the  oath 
required  to  be  administered  to  an  officer  before  a  jury  is  given 
into  his  custody  will  be  found  prescribed  by  statute.* 

Showing  Oath  by  Beoord.  —  In  Tennessee  the  record  in  every  felony 
case  must  show  affirmatively  that  the  requisite  oath  was  adminis- 
tered to  the  officers  in  charge  of  the  jury.*  This  may  be  done 
by  spreading  the  oath  at  large  upon  the  minutes  of  the  court,* 
or  by  the  sworn  recital  of  the  officer  or  officers  that  they  were 
sworn  as  required  by  law.* 

c.  Misconduct  of  Officer  —  (i)  /«  Jury  Room  During  Delib- 
eration, —  While  the  presence  of  the  bailiff  in  the  jury  room  is  a 
practice  not  to  be  commended,*  it  is  held   by   the  weight  of 

1.  Form  at  Common  Law.  —  Formerly,  A  statute  requiring  the  officer  to 
at  the  common  law,  the  form  of  the  keepthe  jurors  separate  and  apart  from 
oath  was:  "  You  shall  swear  that  you  all  persons,  and  not  allow  ihecn  to 
shall  keep  this  jury  without  meat,  communicate  with  any  person,  or  any 
drink,  fire,  or  candle;  you  shall  suffer  person  to  communicate  with  them,  and 
none  to  speak  to  them,  neither  shall  not  to  communicate  with  them  himself 
you  speak  to  them  yourself,  but  only  during  tlfe  trial  about  the  cause  further 
to  ask  them  whether  they  are  agreed  —  than  to  ask  them  if  they  have  agreed, 
so  help  you  God."  i  Chit.  Crim.  Law  is  not  complied  with  where  the  record 
632.  shows   that  *'  the  officer   was  sworn, 

In  Hew  Jersey  an  oath  administered  according  to  law,   to  keep  them  to- 

to  the  officer  in  whose  charge  the  jury  gether,   separate    and   apart  from  all 

is  placed  is  as  follows:    '*  You  shall  other  persons,  not  to  talk  with  them 

take  this  jury  to  some  convenient  place  about  the  cause,  nor  allow  others  to  do 

and  there  keep  them  separate  from  all  so,  until  he  returned  them  into  court 

others  during  the  adjournment  of  the  tomorrow      morning.'*       Buxton     v. 

court;  you  shall  not  permit  any  per-  State,  89  Tenn.  216. 

son  to  speak  to  them,  nor  shall  you  8.  Lea  v.  State,  94  Tenn.  495. 

speak  to  them  yourself  upon  the  sub>  Mnit  Show  All  the  Seqniiites.  —  Where 

ject  of  this  trial,  and  you  shall  return  the  law  requires  a  certain  oath,  if  the 

them  into  court  when  the  court  con-  oath  administered  is 'set  out  on  the  rec- 

venes  again,  with  all  convenient  speed  ord,  to  be  good  it  must  show  all  the 

—  so  help  you  God."     State  v.  Cucuel,  requisites.     Buxton  v.  State,  89  Tenn. 

31  N.  J.  L.  249.  216;  Lancaster  v.  State,  91  Tenn.  267. 

"Converse"  Equivalent  to  "Communi-  In  New  York  if  a  justice  undertakes 

cate."  —  An  oath  to  the  officer  not  to  to  set  out  the  oath  he  administered  to 

permit  the  jurors  to  converse  with  any  a  constable,  and   it   varies  from  that 

person,  etc.,  is  tantamount  to  an  oath  prescribed,  it  is  fatal,  notwithstanding 

not   to  allow  them   to    communicate,  he  states  that  he"  duly  *' administered 

etc.     Scott  V.  State,  7  Lea  (Tenn.)  232.  it.     Reynolds  v,  Bedford,  3  Cai.  (N.  Y.) 

2.  Lea  v.  State,  94  Tenn.  495.  140. 

Insufficient  Entry.  —  Where  the  only  4.  Lea  v.  State,  94  Tenn.  495;  Lan- 

entry  in  reference  to  the  oath  adminis-  caster  v.  State,  91  Tenn.  267.    Sec  also 

tered  by  the  officers  in  charge  of  the  Taylor  v.  State,  6  Lea  (Tenn.)  235- 

jury  during  the  intervening  night  re-  Snffloient  Seoord.  —  A  record  showing 

cited  simply  that  they  were  "  sworn  to  that  the  officers  attending  the  trial  jwy 

wait  on  said  jurors  until  the  meeting  were  *'  sworn  as  required   by  l^w  in 

of  the  court  tomorrow  morning  at  8.30  such  cases  "  is  sufficient.    Lancaster  ^' 

o'clock,*'  it   was  held   that   the  entry  State,  91  Tenn.  267. 

was  fatally  defective  because  it  con-  5.  People  v.  Hartung,  17  How.  P^- 

tained  nothing  involving  any  kind  of  (N.  Y.  Oyer  &   T.  Ct.)  85.     Sec  ^^ 

restraint   upon   the    public,    upon   the  Waterman  v.  State,  116  Ind.  51. 

jury,  or  upon  the  officers  themselves.  In  McGuire  ».  State,  10  Tex.  ApP* 

Lea  V,  State,  94  Tenn.  495.  125,  it  was  said  that  the  sheriff  or  other 
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authority  that  such  presence  is  not,  of  itself,  ground  for  a  new 
trial,  where  it  does  not  appear  that  the  officer  in  any  way  partici- 
pated in  the  proceedings  or  influenced  the  minds  of  the  jurors.* 
There  are  some  cases,  however,  which  hold  that  the  presence  of 
the  bailiff  during  the  deliberations  of  the  jurors  raises  a  presump- 
tion of  injury  to  the  accused  and  is,  of  itself,  sufficient  to  vitiate 
the  verdict,*  especially  where  the  bailiff  has  given  testimony 
bearing  upon  the  real  issue  in  the  case.* 

(2)  Communicating  with  Jury,  —  An  officer  having  a  jury  in 
charge  should  never  speak  to  the  jurors,  unless  by  order  of  the 
court,  except  to  ask  them  whether  they  have  agreed.* 

officer  in  charge  of  a  jury  has  no  right  shown  that  his  presence  was  necessary 

to    be   with    the  jurors  during    their  to  the  proper  discharge  of  his  duties, 

deliberations  or  in  any  way  make  any  and  that  no  harm  resulted  to  the  com- 

suggestion  to  them  touching  the  cause  plaining  party.     Fitzgerald  v.  Goff,  99 

under  consideration.  Ind.  28. 

1,  Gainey    v.    People,   97    111.    270;  It  was  formerly  held  in  that  state 

State  V.  Caulfield,  23   La.   Ann.    149;  that  the  presence  of  the  bailiff  in  the 

State   v.   Hopper,   71    Mo.  425;    In  re  jury  room  after  the  jurors  had  retired  to 

Benson,  (Monroe  County  Ct.)  16  N.  Y.  deliberate  was  good  ground  for  a  new 

Sapp.    Ill;     People    v.    Hartung,    17  trial  although  it  did  not  appear  to  have 

How.   Pr.  (N.   Y.   Oyer  &  T.  Ct.)  85;  caused  any  injury.     Rickard  ».  State, 

State    V.    Harper,    loi    N.    Car.   761;  74  Ind.  275;  McClary  v.  State,  75  Ind. 

Slaughter     v.     State,     24    Tex.     410;  260. 

Crockett  V.  State,  52  Wis.  211.  BlMharged   Bailiff  in    Jury  Boom. — 

In  Gainey  v.  People,  97  111.  270,  it  Where  a  bailiff  discharged  for  miscon- 
was  held  that,  though  the  presence  of  duct  in  taking  a  juror  to  an  improper 
the  bailiff  during  the  deliberation  of  the  place  enters  the  jury  room  after  his 
jury  was  a  grave  irregularity,  it  would  discharge  and  closes  the  door,  there  is 
not  vitiate  the  verdict  where  it  affirma-  no  ground  for  reversal  if  it  appears 
tively  appeared  that  the  officer  was  not  that  nothing  was  said  in  the  room  ex- 
influenced  by  improper  motives,  and  cept  that  he  inquired  for  his  hat,  and 
that  beyond  the  mere  effect  of  his  pres-  that  he  was  immediately  recalled  by 
ence  with  the  jury  his  conduct  was  un-  the  court.  Green  v.  State,  59  Miss.  501. 
exceptionable,  and  nothing  was  shown  S.  Gandy  v.  State,  24  Neb.  716;  Peo- 
from  which  it  might  reasonably  be  in-  pie  v,  Knapp,  42  Mich.  267.  And  see 
ferred  that  the  jury  was  improperly  also  Slate  v.  Bailey,  32  Kan.  83. 
influenced  or  the  rights  of  the  accused  In  Bullock  v,  Hosford,  2  Root 
prejudiced.  (Conn.)  349,  the  verdict  was  set  aside 

Presumption  of  Vo I^joxy.  —  Where  an  because  the  jurors  allowed  the  con- 
officer  sworn  to  take  charge  of  the  jury  stable  to  be  present  during  their 
is  instructed  by  the  court  that  he  may  deliberations  and  because  one  of  their 
remain  with  the  jurors  during  their  number  conversed  with  him  about  the 
deliberations,  it  will  be  presumed,  in  case. 

the  absence  of  all  showing  to  the  con-  8.  Tarkington  v.  State,  72  Miss.  731. 

trary,  that  the  officer  was  a  proper  per-  In  State  v.  Snyder,  20  Kan,  306,  it 

son  to  have  charge  of  the  jury,  and  was  held  that  the  defendant  was  en- 

that  his  presence  in  the  jury  room  did  titled  to  a  new  trial,  it  appearing  that 

not   tend   to  embarrass   the  jurors  in  the  bailiff,  who  had  testified  to  matters 

their  deliberations:  that  he  was  entirely  of  fact  on  behalf  of  the  state,  was  with 

disinterested  as   to  the   result  of  the  the  jurors  in   their   room   during  the 

trial.     Crockett  v.  State.  52  Wis.  211,  greater  part  of  their  deliberati  3ns,  and 

disapproving  People  r.  Knapp,  42  Mich,  that  no  explanation  of  his  conduct  was 

267.  offered,  nor  any  showing  that  prejudice 

In  Indiana  it  is  not  a  good  ground  had  not  resulted.     But  see  Gainey  v, 

for  a  new  trial  that  the  bailiff  ^y^s  pres-  People,  97  111.  270. 

eat  with  the  jurors  in  their  room  dur-  4.  Rickard    v.    State,   74    Ind.    275; 

ing    their    deliberations,    where    it   is  Cole  v.  Swan,  4  Greene  (Iowa)  32. 
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w^ere  Trijiidiflt  B«raita.  -^  If  the  o$cer  converses  with  the  juro^s^ 

during  their  deliberations  and  makes  statements  calculated  to 
influence  their  verdict,  there  is  good  ground  for  a  new  trial,* 
Thus,  where  a  bailiff  makes    unauthorized  statements  to   tho 

it  la  HigUy  Hepr^lLaiiiible  C«i|dacl  on  ther  appeared  that  duriog  the  delibera- 

the  part  of  a  bailifl  to  make  statements  tions  the  jury  was  so  situated  that  the 

as  to  the  person  on  trial  which  are  cal-  officer  might,  in  some  of  the  conversa- 

j                                   culated   to  prejudice   his  case  in  the  tiont,    have  discussed   the   case   with 

minds  of  jurors.     State  v.  Dallas,  35  some  of  th^  jurors  without  the  others 

La.  Ann.  899.  hearing  what  was  said,  and  it  was  de- 

The  Court  Haa  Ko  Eight  to  direct  the  posed  that  he  was  a  partner  of  one  of 

bailiff  to  go  to  the  jury  room  and  in-  the  parties,  though  it  did  not  appear 

struct  the  jurors  as  to  the  return   of  that  the  successful  party  was  at  all  con> 

their  verdict.    Quinn  v.  State,  130  Ind.  nected  witt^  the  unlawful  action  of  the 

340.  officer. 

1.  S«marks  Pr<gudi<iial  W Aoovae4^  —  la  Offioi^m  la^nMddUag.  —  In    Brown 

State  V.  Dallas,  35  La.  Ann,  899,  a  tri^^i  v.  State,  69  Miss.  398,  the  judgment 

for  larceny,  the  verdict  was  set  aside  was  reveised  because  the  baili0  sug- 

because  one  of  two  deputy  sheriffs  in  gested  10  the  jurors  his  personal  desire 

charge  said,   in  the  presence  of   the  th^t  they  should  pot  longer  delay  their 

jurors,  that  the  accused  had  been  in  decigipn,  as  he  wished  to  be  relieved  of 

the  penitentiary  before,  and  in  answer  further  waiting,  and  because  of  his 

to    one    of    the  jurors,   during    their  officious     intermeddling    by    pointing 

j                                  deliberation,  made  further  statements  out  an  instruction  by  which  they  were 

to  the  effect  that  the  accused  had  b^en  told  they  might  find  the  defendant 
sentenced  to  the  penitentiary  for  hav-  guiUy  of  murder  and  award  imprison- 
ing participated  in  a  riot,  and  that  he  ment  for  Ijfe,  instead  of  capital  punish- 
had  been  thereafter  pardoned.  ment,  upon  which,  in  the  opinion  of  the 

In   Nelms  v.  State,  \3  Smed.  ^  M,  prosecuting  attorney,  they  would  agree 

(Miss.)  500,  a  capital  case,  it  appeared  upon  a  verdict. 

that  two  officers  in  charge  of  a  jury  Misconduct  on  the  part  of  jurors  in 

spoke  on  the  subject  of  the  case  in  the  seeking  information  of  the  bailiff,  and 

presence  of  the  jury,  one  saying  that  on  his  part  in  answering  them  and  im- 

it  was  *''  a  worse  case  than  D.'s  "  and  puting  to  the  judge  statements  respect- 

the    other    that    public    opinion    was  ing  their  custody  and  the  merits  of  the 

against  the  accused,  and  it  was  held  case,  and  in  advising  them  and  gener- 

that    a    new  trial  should  have    been  ally  making  hiniself  officious,  which  is 

granted.  of  suph  a  flagrant  character  that  preju- 

Stating  to  Ivmr  that  Case  Waa  a  Plain  dice  must  be  presumed,  requires  a  new 

Ona.  —  In  State  v.   Langford,    45   La.  trial,   where  no  attempt    is    made  to 

Ann,  1177,  which  was  a  trial  for  as-  rebut  the  presumption.    State  v.   La 

sault  with  intent  to  ravish,  the  verdict  Grange,  99  Iowa  la 

was  set  aside  mainly  because  of  the  metatlng   Yerdiot.  —  In    Dansby    v, 

misconduct    of    a    deputy    sheriff    in  State,  34  Tex.  392,  the  judgment  was 

charge  of  the  jury,  who,  on  being  in-  reversed   because    the    deputy   sheriff 

formed  that  the  jurors  stood  eleven  to  and    bailiff    in   charge   of    the   jurors 

one,  stated  to  the  juror  who  held  out  interfered    with    them    during    their 

that  the  case  was  a  plain  one,  or  words  deliberation  and  directed  and  dictated 

of  similar  import.  their  verdict.     To  the  same  effect  see 

DiTorting  Jury's  AttentioA.  —  In  Bar-  Hulet  v.  Barnett,  10  Ohio  459. 

nett  V,  Eaton,  62  Miss.  768,  the  verdict  Seading  Inatruotiona  toJiury-  —  Where 

was  set  aside  and  a  new  trial  granted  a  bailiff  in   charge   of  jurors    during 

because  the  officer  in  charge  of  the  their  deliberations  read  to  them  portions 

jurors  diverted  their  attention    from  of  the  instructions  it  was  held  suffi- 

the  case  under  consideration  by  noisily  cient  to  demand  a  reversal  of  the^  judg- 

repeating  the  history  of  his  own  ex-  ment,  notwithstanding  the  portions  of 

ploits,  talking  so  much,  according  to  the    testimony    read    were    correctly 

some  of  the  jurors,  that  they  ceased  to  stated  and  the  reading  was  at  the  re* 

note  what  he  was  saying,  and  did  not  quest  of*  the  jury.    State  0,  9rown,  z% 

remember  what  he  had  said.     It  fur-  Kan.  aaa. 
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jurors  regarding  the  necessity  for  a  verdict  or  as  to  the  probable 
consequences  of  their  failing  to  agree  within  a  specified  time,  if 
such  statements  have  any  influence  in  bringing  the  jury  to  an 
agreement  the  verdict  should  be  set  aside.* 

Where  no  Pr^odioe  Beenlti.  —  Although  an  officer  may  have  been 
guilty  of  impropriety  in  making  unauthorized  statements  to  the 
jury,  yet  if,  under  all  the  circumstances,  it  does  not  appear  that 
the  conduct  in  question  had  the  effect  of  forcing  or  influencing 
the  verdict,  there  is  no  reason  for  a  new  trial.* 

(3)  Sleeping  with  Jury.  —  The  fact  that  the  officer  slept  in  the 

1.  Nelling  v.  Industrial  Mfg.  Co.,  78  It  was  held  that  the  jurors  might  have 

Ga.  260;    Obear  v.  Gray,  68  Ga.   182;  brought  in  the  verdict  of  conviction  in 

Gholston  V,  Gholston,  31  Ga.  625;  State  order  to  clear  themselves  of  suspicion. 

V.  La  Grange,  99  Iowa  10;  Hogan   v,  S.  Nelling  v.  Industrial  Mfg.  Co.,  78 

Sute.  (Tex.  Crim.  App.  1894)  28  S.  W.  Ga.   260;    Leach  v,   Wilbur,  9    Allen 

Rep.  949.  (Mass.)  212;   Pope  v.  State,  36   Miss. 

In  Kansas  City,  etc.,  R.  Co.  v,  Phil-  121;  Wiggins  v.  Downer,  67  How.  Pr. 

lips,  98  Ala.  159,  it  appeared  that  after  (N.  Y.  Supreme  Ct.)  65;  State  v.  Wart, 

the  jurors  had  been  out  eight  or  nine  51   Iowa  587;    State  v,  Cady,  46  La. 

hours  without  being  able  to  agree,  the  Ann.  1346;    McGuire  v.  State,  10  Tex. 

bailiff  came  to  their  room,  and  was  told  App.  125. 

that  they  could    not    agree,  and    re-  In  Pope  v.  State,  36  Miss.  121,  a  new 

quested  that   the  judge    be  sent  for.  trial  was  refused  although  the  bailifif 

There  was  conflicting  evidence  as  to  told  the  jurors  that  unless  they  decided 

whether  the  bailiff  had  informed  them  the  case  one   way  or  the  other  they 

as   to  the  length  of  time  which  they  would  have  nothing  more  to  eat  and 

might  be  kept  together,  some  of  them  no  water  to  drink,  some  of  the  jurors 

understanding  that  they  might  be  kept  understanding  this  to  be  a  statement 

for  eight  days.      It  further  appeared  made  by  direction  of  the  court, 

that  two  of  the  jurors  were  respectively  Harmleu  Befponse  to  Bequest  for  Teeti- 

the  father  and  the  uncle  of  a  very  sick  mony.  —  In   State  v.  Barker,  43  Kan. 

child,  and  that  within  two  hours  after  262,  it  was  held  to  be  no  ground  for  a 

the  occurrence  in  question  they  reached  new  trial  that  in  response  to  a  request 

a  verdict.     Upon  these  facts  a  new  trial  for  testimony  the  bailiff  said,  the  door 

was  granted.  being  closed,  *'  Gentlemen,  you  cannot 

Intimidation     of    Jnron  —  "  Hell    to  have  any  testimony  admitted  after  you 

Pay."  —  In    People     v,   Mitchell,     100  have  gone  into  your  jury  room,"  in- 

Cal.  328,  the  verdict,  convicting  the  de-  stead  of  conveying  the  request  to  the 

fendant  of  murder,  was  set  aside  upon  judge  and  obtaining  a  direction  from 

the  grounds  that  during  the  trial  four  him. 

of  the  jurors  at  night  visited  a  woman,  Convertatioii  Hot  Belating  to  Trial.  — 
who  was  a  consort  of  the  defendant,  A  verdict  will  not  be  set  aside  because 
who  kept  a  disreputable  place,  and  was  the  jurors,  while  deliberating,  con- 
an  important  witness  in  the  case,  drank  versed  with  a  deputy  sheriff  who  sat  at 
intoxicating  liquors,  and  talked  with  the  saikie  table  with  them  at  supper, 
her  about  the  case;  that  the  conduct  of  where  they  were  kept  together  during 
the  jurors  became  so  notorious  that  the  the  adjournment  of  court,  and  the  con- 
judge  took  occasion  to  admonish  them;  versation  did  not  relate  to  the  trial, 
that  the  admonition  was  published  in  a  and  could  not  have  affected  their  deci- 
daily  newspaper,  and  that  thereafter,  sion.  State  v.  Summers,  4  La.  Ann. 
while  some  of  the  jurors  were  discuss-  27. 

ing  the  misconduct  of  the  others,  the  Offioer   MaUng   Ho  Beply  to  JTnror's 

sheriff  of  the  county,  nrho  was  an  im-  Question.  —  It  is  not  ground  for  revers- 

portant  witness  on  behalf  of  the  prose-  ing  a  judgment  that  in  their  retirement 

cution,  declared  that  "  if  those  fellows  one  of  the  jurymen  asked  the  bailiff  if 

who  were  down  on  High  street  [the  they  could   find  the   verdict  and  the 

disreputable  resort  in  question]  hang  court  fix  the  punishment,   where  the 

this  jury,  there  will  be  hell  to  pay."  bailiff  made  no  reply,  no  further  inter- 
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same  room  with  the  jury  is  not  of  itself  ground  for  a  new  trial 
where  it  appears  that  no  influence  was  exerted  by  him  upon  the 
minds  of  the  jurors.* 

(4)  Furnishing  Liquor  to  Jury,  —  It  is  improper  for  an  officer 
to  furnish  liquor  to  a  juror,*  though  it  is  not,  of  itself,  ground  for 
a  reversal  where  no  injury  has  resulted  therefrom.* 

(5)  Proof  of  Misconduct,  —  In  the  absence  of  sufficient  proof 
to  the  contrary,*  the  conduct  of  an  officer  in  charge  of  a  jury  will 

rogation  took  place,  and  it  was  appa-  small  quantity  of  brandy,  and  passed 
rent  that  no  prejudice  resulted.  State  it  to  the  foreman.  Afterwards  another 
V,  Surk,  72  Mo.  37.  juror  fell  upon  the  floor  in  a  fit,  and  the 
XiMonduct  Xnst  Be  Proved.  —  A  new  officer  sent  for  a  physician,  who  at- 
trial  will  not  be  granted  for  alleged  tended  the  juror.  Subsequently  the 
misconduct  on  the  part  of  the  bailiff  in  jury  agreed  upon  a  verdict,  sealed  it, 
making  statements  to  the  jurors  in  and  was  discharged.  It  was  held  that 
their  room  as  to  how  long  a  judge  the  presiding  judge  having  found  that 
would  keep  them  for  the  purpose  of  the  officer  acted  in  good  faith,  and 
obtaining  a  verdict,  unless  the  miscon-  that  the  unsuccsesf  ul  party  had  not  been 
duct  is  clearly  proved.  Clay  v,  Mont-  prejudiced,  there  was  no  requirement 
gomery,  102  Ala.  297.  on  the  part  of  the  reviewing  court,  as 

1.  Webb  V.  State,  (Miss.  Z897)  21  So.  a  matter  of  law,  to  set  aside  the  ver- 
Rep.  133;  Kirk  v.  Sate,  73  Ga.  620;  diet.  Nichols  v,  Nichols,  136  Mass. 
Doyal   V,  State,  70  Ga.  134;   State  v,  256. 

Morris,  84  N.  Car.  756.  ITndiis  Tiiilqaniw — Hew  Trial.  — In 
In  Cornwall  v.  State,  91  Ga.  277,  it  People  v,  Myers,  70  Cal.  582,  a  new 
was  held  that  although  an  attending  trial  was  granted  on  its  appearing  that 
bailiff  remained  all  night  in  the  same  the  sheriff  in  charge  of  the  jury,  who 
room  occupied  by  the  jurors  at  a  hotel  relied  on  a  conviction  for  reimburse- 
where  they  were  lodged  under  instruc-  ment  of  moneys  paid  out,  and  for  a  re- 
tions  of  the  court,  it  would  not  vitiate  ward,  furnished  the  jurors  with  liquor 
the  verdict,  unless  the  jury  was  there  in  public  saloons,  at  his  own  expense, 
for  the  purpose  of  deliberation,  or  this  irregularity  being  held  not  coun- 
something  was  said  or  done  concerning  terbalanced  by  the  fact  that  the  jury- 
the  case,  and  especially  when  the  men  on  one  occasion  were  treated  by 
room  was  merely  occupied  as  a  place  one  of  their  own  number  and  on  an- 
of  repose,  and  when  the  case  was  not  other  occasion  by  one  of  the  attorneys 
under  discussion  or  immediate  consid-  for  the  defendant, 
eration,  at  any  time  when  the  bailiff  4.  Hearsay  Evidence.  —  In  McClary  v. 
was  present,  or  during  that  night.  State,  75   Ind.  260,  the  fact  that  the 

2.  Kobinson  v.  State,  33  Ark.  185;  baiiifl  had  told  the  affiant  that  he  was 
Kee  V,  State,  28  Ark.  155;  Westmore-  in  the  jury  room  a  greater  part  of  the 
land  V,  State,  45  Ga.  225;  Davis  v,  time  while  the  jury  were  in  consulta^ 
People,  19  111.  74.  As  to  the  effect  of  tlon  was  held  to  be  mere  hearsay  evi- 
intoxicatin^  liquors  furnished  to  the  dence,  and  insufficient  to  support  a 
jury,  see  mfray  X.  11.  b.  Intoxicating  positive  allegation  that  the  bailiff  was 
Liauors,                                       «  in  the  room  during  the  time  the  jurors 

8.  Robinson   v.   State,  33  Ark.  185.  were  deliberating. 

See  also  State  t/.  Beste,  91  Iowa  565.  Certiorari^  Jnstioe's  Betun.  —  In 

Liquor  for  Sick  Jurors.  —  Where  the  view  of  the  practice  that  a  justice's  re- 
'.ourt  had  adjourned,  leaving  the  jurors  turn  of  what  he  knows  officially  must 
n  charge  of  an  officer  with  instruc-  determine  the  result  on  certiorari,  a 
dons  to  discharge  them,  unless  they  return  by  a  j ustice  that  he  has  no  per* 
agreed  within  a  certain  time,  or  ft  sonal  knowledge  that  the  attending 
they  agreed,  to  have  them  seal  their  officer  remained  with  the  jury  during 
verdict,  the  foreman  of  the  jury  told  their  deliberations,  but  since  the  trial 
the  bailiff  that  a  juror  was  sick  and  was  informed  of  it  as  a  fact  by  some  of 
required  some  brandy.  The  office-,  the  jurors,  requires  that  the  proceed- 
after  seeing  the  juror,  and  believ«ng  ings  below  shall  remain  undisturbed, 
him  ill,  sent  to  a  druggist,  procured  a  People  v,  Etler,  7a  Mich.  175. 
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be  presumed  to  have  been  proper.*  To  prove  misconduct  on  his 
part  vhe  testimony  of  a  juror  is  admissible.* 

(6)  Punishfnent  for  Misconduct,  —  The  officer  in  charge  of  a 
jury  may  be  punished  by  the  court  for  improper  conduct.^ 

2.  Sending  Jury  Out  Daring  Argument  on  InBtruotions  or  Evidence. 
—  It  is  within  the  discretion  of  the  court  to  send  out  the  jury 
during  arguments  relative  to  the  instructions*  or  the  admissi* 
bility  of  evidence.* 

S.  Illness  of  Juror.  —  A  mere  temporary  attack  of  sickness, 
though  it  may  for  the  time  being  incapacitate  a  juror,  is  not 
necessarily  a  reason  for  discharging  him.  Where  the  circum- 
stances permit,  it  is  proper  to  wait  a  reasonable  time  for  the 
juror's  recovery,*  and  if  he  so  far  recovers  as  to  permit  the  trial 
to  proceed,  and  there  is  no  reason  to  suppose  that  he  was  men- 
tally incapacitated  by  his  sickness,  the  verdict  will  not  be  dis- 
turbed.'' 

1.  Kirk  V,  State,  73  Ga.  6ao;  Thomp-  the  jury  to  retire  until  it  determines 
son  V.  State,  26  Ark.  323.  the  competency  of  a  witness.     Kraner 

5.  Nelms  v,  Sute,   13  Smed.  &  M.     v.  State,  61  Miss.  158. 

(Miss.)  500.  To  Explain  Objeotionable  Question. — 

Affldairits  of  Jurors  are  admissible  to  There  is  no  error  on  the  part  of  the 

show   the   misconduct  of    the    bailiff,  presiding  judge  in  sending   the  jury 

Thomas  v.  Chapman,  45  Barb.  (N.  Y.)  out  of  the  court  room  in  charge  of  a 

98;  Heller  v.  People,  22  Colo.  11.  sworn  officer  while  counsel  states  to  the 

Affidavits  in  AppeUate  Conrt.  —  Where  court  what  evidence  he  desires  and  ex- 

the  misconduct  of  bailiffs  is  presented  pects  to  elicit  from  a  witness  to  whom 

to  the  court  below  entirely  on  affidavits,  he  has  propounded  a  question  which 

the  appellate  court  may  judge  of  the  has  been  objected  to.     State  v,  Moore, 

weight  to  be  attached  to  them.     Heller  104  N.  Car.  743. 

V,  People,  22  Colo.  11.  6.  Nichols  v,  Nichols,  136  Mass.  256, 

laadmiifible  in  Chanoery.  —  The  testi-  7.  People  v.  Brown,  76  Cal.  573. 

mony  of  jurors  is  not  admissible,  on  In  Hughes  v.  People,  116  111.  330,  a 

an  application  in  chancery  for  a  new  juror  had  a  spasm  or  fit  which  rendered 

trial,  to  show  an  intermeddling  of  the  him  unconscious  for  a  few  hours.     No 

bailiff  in  the  jury  room.     Huletz/.  Bar-  discussion  of  the  case  was  had  until 

nett,  10  Ohio  459.  the  juror  was  so  far  restored  that  he 

8.  For  Fnmiihing  Liquor  to  the  jury,  was  able  to  take  part  in  the  delibera- 

or  allowing  it    to  be   furnished,   the  tions,  and  it  was  held  that  there  was 

officer  in  charge  should  be  punished,  no  prejudice  to  the  defendant. 

Westmoreland   v.   State,  45   Ga.   225;  In  Surles  v.  State,  89  Ga.  168,  it  was 

Davis  V,   People,   19  111.  74;    Kee  v,  held  that  a  new  trial  was  not  necessary 

State,  28  Ark.  155.  because  of  the  fact  that  during  the  trial 

For  Improper  Interferenoe  by  a  bailiff  a  bed  was  furnished  to  a  juror,  weak 
with  the  jury  in  their  deliberations  he  from  illness,  and  upon  which  he  re- 
should  be  punished.  Brown  v.  State,  posed  during  the  remainder  of  the 
69  Miss.  398;  Nelms  z^.  State,  13  Smed.  trial,  where  his  medical  attendant  de- 
ft M.  (Miss.)  500;  Reins  v.  People,  30  posed  that  his  physical  condition  did 
111.  256.  not  impair   his    mental  faculties  nor 

4.  Casey  v.  State,  37  Ark.  67.  unfit  him  for  his  duties,  and  the  juror 

Xotion  to  Direot  Yerdiot.  —  A  party  is  himself  deposed  that  his  mental  facul- 

not  entitled  to  have  the  jury  retire  dur-  ties  were  in   their  normal  condition; 

ing  the  argument  of  a  motion  to  direct  that  he  was  free  from  pain,  and  his 

a  verdict.     State  v.  Huff,  76  Iowa  200.  mind  in  as  collected  a  condition  as  in 

6.  Birmingham  Nat.  Bank  v.  Brad-  health. 

ley,  108  Ala.  205.  A  Juror  Having  Become  111  After  Agree* 

To  Determine  Oompetenoy  of  Witness. —    ment,  but  before  rendition  of  the  ver. 

Id  a  capital  case  the  court  may  require    diet,  and   thereafter  recovering  after 
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Xedieal  Attention.  —  The  court  may,  in  its  discretion,  allow  suit- 
able and  necessary  medicine  and  medical  attention  to  be  furnished 
to  a  sick  juror/  and  if  the  jurors  are  not  ^thereby  exposed  to 
prejudicial  influences,  there  is  no  ground  for  a  new  trial.* 

4.  Misconduct  of  Jurors — a.  General  Principles.  —  The 
divergence  of  the  jury  from  the  line  of  duty  is  susceptible  of  such 
an  infinity  of  degrees,  and  the  circumstances  attending  each 
dereliction  are  so  infinite  in  variety,  that  no  two  derelictions,  in 
general  character  the  same,  will  be  even  approximately  of  equiv- 
alent enormity,  and  it  is  impossible  to  state  specifically  what 
facts,  circumstances,  or  conditions  will  constitute  such  misconduct 
as  to  require  the  disturbance  of  a  verdict.' 

professioaal  treatment,  again  retired  Fhyiioian  CaUod  After  Agroement.  —  A 
with  his  fellows  and  joined  with  them  new  trial  will  not  be  granted  on  the 
in  a  verdict.  On  a  motion  subse-  ground  that  jurors  were  ill  when 
quently  made,  for  a  new  trial,  there  deliberating  and  that  one  of  them  was 
was  testimony  pro  and  con  as  to  treated  by  a  physician,  where  it  is 
whether  the  juror  had  been  mentally  shown  that  the  physician  was  not 
incapacitated  prior  to  and  at  the  time  called  until  after  agreement  on  the 
of  the  agreement,  or  was  merely  suffer-  general  verdict,  that  he  prescribed  for 
ing  from  nervous  exhaustion  conse-  the  juror  in  question  by  consent  of  the 
quent  upon  the  strain  of  the  trial,  appellant,  and  that  all  the  jurors  were 
Testimony  was  given  as  to  the  past  able  actively  to  participate  in  the  con- 
health  of  the  juror,  his  general  health,  sideration  of  the  case.  Wesley  r. 
and  his  condition  since  the  trial  which  Chicago,  etc.,  R.  Co.,  84  Iowa  441. 
warranted  the  trial  court  in  denying  the  Phyidcian  Bbonld  h«  Cantioned.  —  In 
motion,  and  with  its  action  in  that  be-  Nichols  v,  Nichols,  136  Mass.  256,  it 
half  the  appellate  court  refused  to  was  said  that  if  the  sickness  of  a  juror 
interfere.  People  v.  Buchanan,  145  is  brought  to  the  attention  of  the  court 
N.  Y.  I,  affirming  (Gen.  Sess.)  25  N.  Y.  while  the  jurors  are  deliberating,  and 
Supp.  481.  medical  attendance  seems  to  be  neces- 
Juror  Drowiy  and  InattentiTe  to  Argn-  sary,  the  better  way  is  for  the  court  to 
mont.  —  In  Baxter  v.  People,  8  111.  368,  select  a  suitable  physician  and  tocau- 
a  capital  case,  it  was  held  insufficient  tion  him  in  advance  not  to  enter  into 
ground  to  set  aside  a  verdict  that  dur«  any  conversation  with  any  of  the  jury 
ing  the  address  of  counsel  for  the  de-  upon  any  matter  except  such  as  may 
fendant  one  of  the  jurors  had  a  chill,  be  directly  connected  with  the  needed 
was  placed  on  a  pallet  by  order  of  the  relief  for  the  disorder, 
court,  and  for  a  time,  being  drowsy,  8.  In  State  v.  Cucuel,  31  N.  J.  L. 
did  not  comprehend  the  argument,  249,  Beasley,  C.  J.,  after  using  in 
though  he  understood  all  the  evidence,  effect  the  language  of  the  text,  said; 
and  all  said  previously  by  counsel —  '*  I  cannot  but  think  that  among  legal 
the  fact  that  he  was  asleep  or  in  a  phenomena,  few  are  more  strange  than 
drowsy  condition  being  known  to  the  that  this  question  has  been  one  on 
prisoner,  but  the  attention  of  no  one  which  courts  have  been  much  di- 
being  called  to  the  fact.  The  judg-  vided."  See  also  the  various  sections 
ment  in  this  case,  however,  was  re-  herein  dealing  with  specific  heads  of 
versed  t>n  another  ground.  misconduct. 

1.  Nichols  V,  Nichols,  136  Mass.  256;  Unieemly  and  Bepreheniible  Condiut— 
O'Shields  v.  State,  55  Ga.  696.  As  to  Although  the  conduct  of  the  jurors  in 
intoxicating  liquors  administered  to  entering  into  disputes  calling  for  the 
jurors  as  medicine,  see  infra^  X.  11.  b,  reading  of  minutes  of  the  testimony 
(2)  {S)  When  Drinking  Not  Ground  for  previously  given  and  entering  upon 
New  Trial,  the  discussion  and  controversy   with 

2.  People  V,  Buchanan,  145  N.  Y.  i  counsel  as  to  the  construction  of  writ- 
[affirming  (Gen.  Sess.)  25  N.  Y.  Supp.  ten  evidence  may  be  unseemly  and 
4S1];  Goersen  v.  Cora.,  io6  Pa.  St.  477;  reprehensible,  yet  it  cannot  be  said  to 
Sute  V,  Town,  Wright  (Ohio)  75.  be  prejudicial,  especiaUy  if  the  conn 
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b.  Prejudicial  Misconduct — (i)  Effect  in  General.  —  Where 

prejudice  has  resulted  to  the  unsuccessful  party  from  the  miscon- 
duct of  the  jury,  he  is  entitled  to  have  the  verdict  set  aside,  pro- 
vided he  was  not  concerned  in  such  misconduct,* 

has  instructed  the  jury  relative  to  its  the  trial  or  during  recess,  before  they 

conduct  in  that  respect.    Truman  v,  were    finally  charged   with   the  case. 

Bishop,  83  Iowa  697.  The  court  said  that  if  merely  pending 

Irregularities  which  would  subject  a  the  trial  and  before  the  cause  was  de- 
jury  to  censure,  whether  in  drinking,  livered  to  them  for  determination,  a 
'separating,  or  the  like,  unless  there  be  simple  game  of  draughts  or  cards  to 
some  reason  to  suspect  that  the  irregu-  relieve  the  tedium  of  recess  would  not 
larity  may  have  had  some  influence  on  be  regarded  as  a  serious  affair,  cer- 
the  final  result  of  the  cause,  will  not  be  tainly  when  indulged  in  with  modera- 
sufficient  to  overturn  the  verdict.  State  tion. 
V,  Harrigan,  9  Houst.  (Del.  369.  fltatiiig  How  Jury  Standi  on  Yerdiot.  — 

MlBbohavior  Towards  Ctonrt.  —  A  ver-  In  People  v.  Kennedy,  57  Hun  (N.  Y.) 

diet  should   never  be  set  aside  for  a  532,    it  was  held   that  there  was  no 

juror's  misbehavior  towards  the  court,  ground  for  disturbing  the  verdict  for 

unless  it  is  prejudicial  to  one  or  other  the  reason  that  after  a  statement  by 

of  the   parties.      State  v.   Madoil,    I3  the  jurors  to  the  court  that  they  could 

Fla.    151;  Crane  v.  Sayre,  6  N.  J.  L.  not  agree  before  being  sent  out  for  fur- 

no.  ther  consideration,  one  of  them   pro- 

With  Begard  to  Initnietlonf.  —  Inat-  ceeded  to  state  how  the  jury  stood,  but 

tendon  to  or  misapprehension  of  in-  was  stopped  by  the  court, 

structions  on  the  part  of  a  portion  of  Juror  Reporting   Evidenoe  for   Kewi- 

the  jury  is  not  ground  for  a  new  trial,  paper.  —  In  State  v.  Cottrell,  19  R.  I. 

State  V.  Dickson,  6  Kan.  209.  724,  it  was  held  that  the  fact  that  the 

Questioning  the  correctness  of   the  foreman  of  a  jury  in  a  criminal  case 

instructions  by  the  jury  after  retire-  reported  the  evidence  for  a  newspaper 

ment  is  not  such  misconduct  as  will  was  insufficient  to  warrant  a  new  trial, 

require   reversal.     State  v,   Peterson,  where  it  did  not  appear  that  the  report 

38  Kan.  204.  was  inaccurate,  **  dressed  up,"  or  in 

{Sailing  for  Evidence.  —  Irregularity  on  any  respect  different  from  what  it 
the  part  of  a  jury  in  a  justice's  court  would  have  been  if  the  notes  had  been 
in  requiring  additional  evidence  is  not  taken  for  the  personal  use  of  the  jury- 
such    misconduct  as  will    render   the  man. 

verdict  illegal.     Nolen    v.   Heard,   87  Foroed     Yerdiot.  —  In      Morrow     v, 

Ga.  293.  M'Lennen,  3  N.  J.  L.  477,  the  judg- 

In   State  v,   Watkins,    9  Conn.  47,  ment  was   reversed  because  those  in 

after    the    evidence   was    closed,   and  favor  of  the  prevailing  party  insulted 

while  the  audience  were  retiring,  one  of  the  others,  broke  out  of  the  room  in 

the  jurors,  in  a  voice  audible  to  the  defiance  of  the  constable,  and  procured 

clerk  of  the  court,  addressed  the  pub-  provisions,  which  they  publicly  ate  in 

lie    prosecutor,   saying:      "We    must  an  adjoining  room  and  refused  to  share 

have  B.  [a  witnessj  here,  and  you  must  with  those   differing  in  opinion   with 

bring  him  here."     The  next  morning,  them,     [n  this  case  the  affiant,  one  of 

the  case  being  still  on  trial,  the  same  the  jurors,  stated  that  he  joined  in  the 

juror  publicly  made  application  to  the  verdict,  though  opposed  to  it,  under  the 

presiding    judge    to   the  same  effect,  apprehension  of  being  starved  out. 

The  court,  being  of  opinion  that  there  Cautioning  by  Court.  —  Where  rumors 

was  no  prejudice,  and  that  the  motive  of  the  alleged  misconduct  of  a  juror  are 

of  the  juror  and  of  his  fellows  was  brought  to  the  attention  of  the  court,  it 

simply  to  have  the  cause  sifted  to  the  may  call    the  attention    of    the  jury 

bottom  in  order  more  satisfactorily  to  thereto,  and  admonish  the  jurors  as  to 

their  own  minds  to  do  public  justice,  the  repetition  of  the  alleged  miscon- 

refused  to  disturb  the  verdict.  duct.    State  v.  Floyd,  61  Minn.  467. 

Flaying  Oardi.  —  In  State  v.  Taylor,  1.  Portis  v.  State,  97  Ark.  360;  Col- 

134  Mo.    109,   the   alleged  misconduct  lier  v.  State,  20  Ark.  36;  Hutchins  v» 

was  the  playing  of  cards,  but  it  did  not  State,  140  Ind.  78;  Grinnell  v,  Phillips, 

appear  whether  this  occurred  during  i  Mass.  530;   Woodbury  v.  Anoka,  5a 
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(2)  Punishment  far  Misconduct.  —  When  It  becomes  known  to 
the  trial  court  that  jurors  have  been  guilty  of  conduct  inconsist- 
ent with  their  duties,  they  should  be  brought  before  the  court  and 
such  punishment  should  be  imposed  on  them  as  their  offense  may 
require,*  as  for  a  contempt  of  court.* 

(3)  Necessity  of  Prejudice.  —  The  rule  supported  by  the  weight 
of  authority  is  that  a  verdict  will  not  be  disturbed  because  of 
misconduct  or  irregularity  on  the  part  of  jurors  unless  the  dere- 
liction complained  of  was  of  such  a  character  as  to  affect  their 
impartiality  or  to  incapacitate  or  disqualify  them  from  the  proper 
performance  of  the  duties  imposed  upon  them  by  law.* 

Minn.   329;    Hay  ward   r.   Calhoun,  2  I  Lea  (Tenn.)  41;    Davidson  v.  Man^ 

Ohio  St.  164;  Anschicks  v.  State,  6  Tex.  love,  2  Coldw.  (Tenn.)  346. 

App.  524;   Sute  V.    Harrison,    36  W.  Texas.  —  Edrington  v.  Kiger,  4Te]u 

Va.  729;  State  v,  Hartroann,  46  Wis.  248.  89. 

AmooMioo  of  PnTftUing  Partj.  —  H  it  Wisconsin,  -^  Grottkau   v.  State,  70 

does  not  appear  that  the  misconduct  Wis.  462. 

'was  occasioned  by  the  prevailing  party,  England,' — Mounson     9.     West,    i 

or  by  any  one  in  his  behalf,  and  if  it  Leon.  132. 

does  not  indicate  any  improper  bias  in  2.  State  v.  Doty,  32  K.  J.  L.  403, 
the  juror's  minds,  and  the  court  can-  where  jurors  were  attached  for  con- 
not  see  that  it  either  had  or  might  tempt  on  the  trial  of  an  indictment  fof 
have  had  an  effect  unfavorable  to  the  embracery:  Downer  v.  Baxter,  30  Vt. 
movingparty  for  a  new  trial,  the  verdict  467;  Offutt  ».  Parrott,  i  Cranch  (C. 
ought  not  to  be  set  aside.  Petti-  C.)  154:  Murphy  v.  Wilson,  46  Ind.  537. 
bone  V.  Phelps,  13  Conn.  445;  Wood-  Contempt  in  Px^nca  of  Court.  —  Where 
burv  f.  Anoka,  52  Minn.  329;  Koehler  the  contempt  consists  in  leaving  a  jus- 
V,  Cleary,  23  Minn.  325;  Dennison  v.  tice's  court  in  violation  of  the  juror's 
Powers,  35  Vt.  39;  Jackson  v.  Smith,  duty  and  of  the  orders  of  the  court,  an 
21  Wis.  26.  affidavit  of  the  facts,  because  the  con- 
Party  Partioipant  in  Xlsoondnot*  —  A  tempt  was  not  committed  in  the  pres- 
new  trial  will  not  be  granted  for  mis«  ence  of  the  court,  is  not  necessary  in 
conduct  of  a  juror  in  which  the  com-  order  to  justify  the  issuance  of  an 
paining  party  participated.  U.  S.  v,  attachment  for  contempt.  Murphy  v. 
Salentine,  8  Biss.  (U.  S.)  404;  Brad-  Wilson,  46  Ind.  537. 
shaw  V,  Degenhart,  15  Mont.  267.  Where  the  ICisoondnct  Is  a  YioUtiniof 

1.  Arkansas.  —  Kee  v.  State,  28  Ark.  a  Statute,  and  not  of  the  mandate  of 

155;  Portis  V.  State,  27  Ark.  360.  the  court,  it  is  a  misdemeanor  and  not 

ConnecticuL  —  State  v.  Andrews,  29  a  criminal  contempt.     People  v.  Oyer 

Conn.  100.  &  T.  Ct.,  (Supreme  Ct.)  3  N.  Y.  Crim. 

Florida,  —  Tervin   v.  State,   37  Fla.  Rep.  208.     See  also  Cannon  v.  State,  3 

396,  Tex.  31,  holding  that  a  separation  of 

Georgia, — State    v.  Helvenston,  R.  the  jury  is  a  misdemeanor  for  which 

M.  Charlt.  (Ga.)  48.  jurors  may  be  punished. 

Indiana,  —  Cheek  v.  State,  35   Ind,  8.  Arkansas,  ^-QoXW^x     v.   State,  20 

492.  Ark.  36;    Kee  z/.   State,  28  Ark.  I55'> 

Kentucky, — Yancey    v.    Downer,    5  McKenzie     v.     State,    26    Ark.    334) 

Litt.  (Ky.)  II.  Thompson  v.  State,  26  Ark.  323. 

Maine,  —  Purlnton  v,  Humphreys,  6  California,  —  People  v,  Kramer,  II7 

Me    379;    Bowler   v,  Washington,  62  Cal.  647;  People  v.  West,  73  Cal.  345- 

Me.  302.  Colorado,  —  May  v.   People,  8  Colo. 

Pennsylvania,  —  Redmond  v.   Royal  210;  Outcalt  sr.  Johnston,  9  Colo.  ApP* 

Ins.  Co.,  7  Phlla.  (Pa.)  167.  519. 

South  Carolina,  —  Pulaski  v.  Ward,  2  Connecticut,  —  Pettibone    v.    Phelps. 

Rich.  L.  (S.  Car.)  122;  Welch  v.  Welch,  13  Conn.  445;    State    v.    Walking  9 

9  Rich.  L.  (S.  Car.)  133.  Conn.  47. 

Tennessee,  —  Riley      v.       State,       9  Delaware.  —  State    v.    HarrlgaU*   9 

Humph.  (Tenn.)  646;    Griffee  v.  State,  Houst.  (Del.)  369. 
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(4)  Misconduct  After  Agreement.  —  After  the  jurors  have  agreed 
upon  their  verdict,  it  has  been  held,  under  various  circumstances, 

that  improper  conduct  will  not  affect  the  verdict  or  entitle  the 
unsuccessful  party  to  a  new  trial.* 

Florida.  —  State  «/.  Madoil,  12  Fla.  36;  Ha^er  v.  Hager,  38  Barb.  (N.  Y.)  94: 

151.  People  V.  Raniom,  7   Wend.  (N.  Y.) 

Georgia,  —  Collins  v.  State,  73  Ga.  76.  433;    Smith  c/.  Thompson,  i  Cow.  (N. 

Indiana.  —  Ball  v.  Carley,  3  Ind.  577;  Y.)  221;  Horton  v.  Horton,  2  Cow.  (N. 

Bersch  v.  State,  13  Ind.  434;  Harrison  Y.)  589;  Exp.  Hill,  3  Cow.  (N.  Y.)  355; 

V.  Price,  22    Ind.  165;    Whclchell   v.  Wilson  v.  Abrahams,  i  Hill  (N.  Y.)  207. 

State,  23  Ind.  89;  Flatter  v.  McDermitt,  Oregon,  —  State  v.  Brown,  7  Oregon 

25  Ind.  326;   Medler  v.  State,  26  Ind.  200. 

171;    Holloway  v.  State,  53  Ind.  554;  Rhode  Island.  ^^^XzXa  «>.  Cottrell,  I9 

Achey  v.  State,  64  Ind.  56;  De  Priest  R.  I.  724. 

V.  Sute,  68  Ind.  560;   Carter  v.  Ford  Tennessee „'^Yi\tig  v.  State,  91  Tenn. 

Plate  Glass  Co.,  85  ind.  t8o;  Long  v.  617. 

State.  95  lod.  481 ;   Louisville,  etc.,  R.  Texas.  —  McDonald  v.  State,  15  Tex. 

Co.  V.  Hendricks,  128  Ind.  462:  Barlow  App.  403;  Allen  v.  State,  17  Tex.  App. 

V,  State,  2  Blackf.  (Ind.)  114.  637;    Testard  v.  State,  26  Tex.   App. 

/<?twi.  —  Langwdrthy    v,    Myers,    4  260. 

Iowa  23;   Carey  v,  Gunnison,  (Iowa  K^»«^«/.  — « Dennlson  v.  Powers,  35 

1883)   17  N.  W.   Rep.  881;    Walker  v.  Vt.  39. 

Dailey,  87  Iowa  375  j  State  v.  Beste,  91  West  Virginia.  —  Stale  v.  Belknap, 

Iowa  565;    Carbon    v.    Ottumwa,   95  39  W.  Va.  427. 

Iowa  524;    Bowman  v.   Western  Fur  United  States.  —  Henry  v.  Rlcketts,  i 

Mfg.  Co.,  96  Iowa  188;  Hathaway  v.  Cranch  (C.  C.)  545;  Poole  v.  Chicago, 

Burlington,  etc.,  R.  Co.,  97  Iowa  747;  etc.,  R.  Co.,  2  McCrary  (U.  S.)  251. 

Purcell  V.  Tibbies,  loi  Iowa  24.  Prcjiidioe   in   Favor    of    Complaining 

ATi^WB/.  —  State  v.  Dickson,  6  Kan.  Party. —  A  party   cannot  complain   of 

209;  State  V.  Gould,  40  Kan.  259.  misconduct  which  would  have  been  for 

Kentucky. — Yancey  v.    Downer,    5  his  benefit.     Portis  v.  State,  27  Ark. 

Litt.  (Ky.)  II.  360. 

Maini.  -^  Clark  v,  Lebanon,  63  Me.  Xerits  of  Case.  —  If,  in  view  of  all  the 

393.  evidence,  the  verdict  effectuates  justice 

Minnesota,  ^^  Woodbury    v,    Anoka,  between  the  parties.  It  should  not  be 

52  Minn.  329;    Koehler  v.  Cleary,  23  set  aside  and  the  parties  put  to  the 

Minn.  325.  trouble  and  expense  of  a  new  trial,  be- 

Afississippi,  ^^  Gtetti     v.     State,     59  cause  of  the  misconduct  of  a  juror  in 

Miss.  501.  the  jury  room.     Hathaway  v.  Burling- 

Missouri, — State  v.  Upton,  20  Mo.  ton,  etc.,  R.  Co.,  97  Iowa  747;    Lang. 

397!   State  v.  Hart,  66  Mo.  208;  State  worthy  v.  Myers,  4  Iowa  23. 

V.  West,  69  Mo.  401 ;   State  v,  Clifton,  1.  lieaving  Jury  Boom.  — In  Spier  v, 

73  Mo.  430;    State  v,  Baber,  74  Mo.  Slate,  89  Ga.  737,  it  was  held  that  the 

292;  State  V,  Taylor,  134  Mo.  109.  presiding  judge  properly  refused  to  set 

Nebraska.  —  Gran    V,    Houston,    45  aside  a  verdict  because  of  the  miscon- 

Neb.  813.  duct  of  the  jurors  In  leaving  the  jury 

Nevada.  —  Richardson    v.    Jones,    X  room,    after    they    had    agreed     and 

Nev.  408,  holding  that  irregularities  on  sealed  their  verdict,   because  of    the 

the  part  of  jurors  will  not  authorize  a  heat  and  the  weather,  and  in  occupying 

verdict  to  be  set  aside  unless  the  party  the  court  room  and  the  veranda  of  the 

complaining  shows,  at  least  by  reason-  same,  or  in  eating  watermelons  on  the 

able  presumption,  that  he  has  been  in-  veranda,  it  appearing  that  they   were 

jured  thereby.  under  the  strict  charge  of  two  bailiffs, 

Nevf  Jersey. -^Ct^nt  t^.  Say  re,  6  N.  who  prevented  all  intercourse  by  by- 

J.  L.  no;   State  v,  Cucuel,  3!  N.  J.  L.  standers  with  them  during  the  night. 

349.  Bemarks    Importing    Bias.  —  That    a 

Neto  York.  —  People  v.  Menken,  36  juror  upon  his  discharge  after  verdict 

Hun  fN.  Y.)  90;  People  v,  Kennedy,  57  in  a  sarcastic  and  unfriendly  tone  said 

Hun  (N.  Y.)  532;  People  v,  Gaffney,  *•  I  wonder  howG.  [counsel  for  the  un- 

14  Abb.  Pr.  N.  S.  (Buffalo  Super.  Ct.)  successful  party]  feels  now  *'   is  not 
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c.  Presumptions — Evidence  of   Misconduct — (i)  Pte- 

sumption  of  Misconduct.  —  The  presumption  that  the  jurors  per- 
ormed  their  duty  and  observed  the  admonitions  of  the  court  is 
one  which  is  strongly  indulged  and  can  only  be  overthrown  by 
positive  proof  of  some  act  of  misconduct.*  A  mere  suspicion 
tha*:  they  acted  improperly  will  not  be  sufficient  to  justify  the 
setti.ig  aside  of  a  verdict,*  but  the  alleged  misconduct  must  be 
positively  shown  and  not  left  to  inference  from  circumstances.' 

reason  for  a  new  trial.    Lee  w.  McLeod,  United  States,  — ^Johnson  v.  Root,  ft 

15  Nev.  158.     See  also  infra^'^,  5.  «.  CHflf.  (U.  S.)  108;  Parshail  v.  Minnea- 

Reniarks  of  Jurors.  polls,  etc.,  R.  Co.,  35  Fed.  Rep.  649. 

leaking  Yerdiet  Known.  —  A  new  trial  In  Hannum  z/.  State.  90  Tenn.  647,  it 

will  not  be  granted   merely   because  was  held  that  an  ap  lication  for  a  new 

after  agreeing  on  and  signing  a  ver-  trial  on  the  ground    of  an   improper 

diet,  but  before  its  rendition,  one  of  the  communication  between  a  juror  and  an 

jurors  informed  counsel  for  the  sue-  outsider  was  properly  refused,  where                       j 

cessful  party  that  the  verdict  was  in  the  only  evidence  thereof  was  that  of 

his  favor.     Hyde  v,  Lookabill,  66  Iowa  the  defendant  and  the  officer  having 

453;  Ingersoll  z/.  Truebody,  40  Cal.  603.  him  in  charge,  neither  of  whom  was 

The  /erdict  will  not  be  set  aside  be-  able  to  name  the  alleged  wrongdoer  or 

cause  after  agreement,  and  while  the  the  nature  of  the  communication,  and 

jury  was  in  the  court  room  ready  to  the  jurors  and  their  bailiff  denied  the 

announce  the  verdict,  one  of  the  jurors  fact,  the  circumstance  being  such  that 

handed  to  the  successful  party  a  slip  there  was  a  mistake  in  the  charge, 

of  paper  containing  the  amount  of  the  In   Kutch   v.   State,  32   Tex.   Crim. 

verdict,  which  the  latter,  without  look-  Rep.  184,  there  was  held  to  be  no  error 

'ng  at,   handed   to  his  counsel,    who  in  refusing  a  new  trial  based  upon  the 

>oked  at  it  and  immediately  handed  it  ground  that  two  witnesses   talked  to 

jack  to  the  party,  who  returned  to  the  the  jurors,  and  said  in  their  presence 

juror  with  instructions  to  hand  it  to  that  the  defendant  did  not  want  good 

the  clerk.     Fash   v,  Byrnes,    14  Abb.  men  to  try  his  cause,  but  wanted  to 

Pr.  (N.  Y.  Super.  Ct.)  12.  get  away  to  El  Paso,  where  he  could  get 

1.  California,  —  People  v.  Williams,  rascals  to  try  his  case,  and  one  of  the 

24  Cal.  31;  People  v,  Kramer,  117  Cal.  jurors,  not  named,  said  that  the  de- 

647.  fendant  would  not  escape.     This  was 

Colorado,  —  Outcalt    v.  Johnston,    9  sworn  to  by  nobody  but  the  accused, 

Colo.  App.  519.  and  the  sheriff  and  two  deputies  swore 

C?if»/r/iVt#/.  ^  Thomson    v.  Church,  that  no  such  conversation  took  place, 

Kirby  (Conn.)  212.  nor  was  there  an  opportunity  for  such 

Illinois,  —  Roe  v.  Taylor,  45  111.  485.  conversation.     This  was  likewise  testi- 

Jndiana,  —  Mergentheim     v.     State,  fied  to  by  eleven   of   the  jurors,  the 

107  Ind.  567.  twelfth   being  absent   from  the  state, 

Iowa,  —  Fulliam    v,    Muscatine,    70  and  the  two  witnesses  were  also  shown 

Iowa  436.  to  be  absent  from  the  state. 

Kansas,  —  Gleason  z^.  Strauss,  5  Kan.  2.  Roe  v,  Taylor,  45  111.  485.     But 

App.  80.  see  State  v,  Cucuel,  31  N.  J.  L.  249. 

Minnesota,  —  State    v,   Dumphey,  4  8.  People  v,   Williams,  24  Cal.  31; 

Minn.  438;   Eich  v,  Taylor,  20  Minn.  Mergentheim  v.  State,   107   Ind.  567; 

378.  Gleason   v,  Strauss,  5   Kan.  App.   80; 

Mississippi,  —  Lee  v.  State,  45  Miss.  State  v,  Dumphey,  4  Minn.  438;  Eich 

114.  V,  Taylor,  20  Minn.  378;  Lee  v.  State, 

Nevada,  —  State  v.  St.  Clair,  16  Nev.  45  Miss.  114;    Boyd   v.  State,   14  Lea 

207.  (Tenn.)  169;  Johnson  v.  Root,  2  Cliff. 

Pennsylvania,  —  Coyle  v,  Gorman,  I  (U.  S.)  108. 

Phila.  (Pa.)  326.  Where  There  Is  Ko  Evidenoe  in  a  Bill  of 

Rhode  Island.  —  Patton  v,   Hughes-  Ezoeptions  to  sustain  it,  an  allegation  of 

dale  Mfg.  Co.,  11  R.  I.  188.  misconduct  and  irregularity  in  the  pro- 

Tennessee,  —  Boyd  v.  State,   14  Lea  ceedings  of  the  jury  will  not  be  consid- 

(Tenn.)  169.  ered.     Van  Etten  v.  Butt,  32  Neb.  288 
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(2)  Presumption  of  Prejudice  from  Proof  of  Misconduct. — 
Where  misconduct  on  the  part  of  a  juror  which  might  have  been 
prejudicial  has  been  shown,  it  is  held  in  many  cases  that  the  pre- 
sumption of  prejudice  arises  therefrom,  and  that  this  presumption 
must  be  rebutted  by  the  successful  party  to  prevent  the  setting 
aside  of  the  verdict  or  the  granting  of  a  new  trial ;  ^  and  when- 
ever the  misconduct  of  the  jury  can  be  reasonably  supposed  to 
have  resulted  to  the  injury  of  a  party,  a  new  trial  should  be 
granted.* 

d.  Objections  —  When  and  How  Made  —  (i)  Waiver  by 

Failure  to  Object  Promptly,  —  Failure  to  object  to  the  miscon- 
duct  of  the  jury  or  of  a  juror  when  the^opportunity  is  offered  will 
be  deemed  a  waiver  of  the  objection.' 

1.  Arkansas,  —  Maclin  v.  State,  44  where  the  party  complaining  did  not 
Ark.  115.  connive  at  it  nor  in  any  manner  was 

Georgia,  — Shaw  7'.  State,  83  Ga.  92.  instrumental  in  producing  it;  State  v. 

Indiana. — Creek  v.  State,  24 1 nd.  151;  Cucuel,  31  N.  J.  L.  249;  State  v.  Hart- 
Short  v.  West,  30 1  nd.  367;  Hutchins  V.  mann,  46  Wis.  248;  Com.  r/.  Roby,  12 
State,  140  Ind.  78.  Pick.  (Mass.)  496;  Eastwood  v.  People. 

Massachusetts,  —  Com.    v,   Roby,   12  3  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  25. 

Pick.  (Mass.)  496.  PnbUo  Policy.  — The  misconduct  of 

Minnesota,  —  Woodbury  v.  Anoka,  52  a  juror,   while  largely,  is  not  wholly, 

Minn.  329;  Koehler  v,  Cleary,  23  Minn,  determinative  of  whether  a  new  trial 

325.  should  be  granted,  since  the  misconduct 

Mississippi,  —  Green  t^.  State,  59  Miss,  may  be  so  gross   that    public   policy 

501.  would  require  the  court  to  set  aside  the 

Nebraska,  —  Edney  v.^aum,  44  Neb.  verdict  although  the  petitioner  does  not 

294.  show  that  it  was  specially  harmful  to 

Tennessee, — Nile  v.  State,    11    Lea  him.     Clement    v.   Spear,    56  Vt.   40c 

(Tenn.)694.  Uiting  Carlisle  v,  Sheldon,  38  Vt.  440; 

IVest  Virginia, — State  z^.  Cartright,  McDaniels  t/.   McDaniels,  40  Vt.  363; 

20  W.  Va.  32;  State  v.  Robinson,  20  W.  Peacham  v.  Carter,  21  Vt.  515;  Winslow 

Va.  714;  Flesher  v.  Hale,  22  W.  Va.  44.  v,  Campbell,  46  Vt.  746]. 

United  States, — Johnson  v.  Root,  2  Z,  Alabama. — James  t^.  State,  53  Ala 

Cliff.  (U.  S.)  108.  380;    Robbins  v.   State    49  Ala.   394, 

Oimtni.  — State  v,  Woodson, '41  Iowa  Williams  v.  State,  45  Ala.  57. 

425:  State  V.  Cross,  95  Iowa  629.  Illinois,  —  Shelby ville  z'.  Brant,  61  111. 

WUfU  Mliooiidiiet.  —  In  Colorado  it  is  App.  153;  Sanitary  Dist.  v.  CuUerton, 

held  that  where  the  misconduct  of  the  147  111.  385. 

juror  is  wilful  the  verdict  maybe  set  Indiana, —  Henning  z/.  State,  106  Ind. 

aside,  but  when  it  is  inadvertent  the  386;  Bosley  z/.  Farquar,  2  Blackf.  (Ind.> 

complaining  party  must  show  injury.  61. 

Chicago,  etc.,  R.  Co.  v.  McGraw,  22  lotva,  —  Shields    v,  Guffey,   9  Iowa 

Colo.  363.  322;  State  v,  Delong,  12  Iowa  453. 

After  Szuniaation  on  Voir  Sire  end  Be-  Kentucky.  —  Hunt  v.  Com.,  (Ky.  188^ 

fore  Sweering.  —  A  new  trial  has  been  12  S.  W.  Rep.  127. 

granted  on  the  ground  of  misconduct  Louisiana.  —  State  v.  Dorsey,  40  La. 

of  a  juror  after  he  was  called,  examined  Ann.  739. 

on  his  voir  dire^  and  accepted,  and  be-  Massachusetts,  —  Anthony  v,  Travis, 

fore  the  swearing  of  the  jury.     People  148  Mass.  53. 

1'.  Turner,  39  Cal.  370.  New  York,  —  Fleischmann  v,  Samuel, 

2.  Collier    v.     State,     20   Ark.    36;  18  N.  Y.  App.  Div.  97. 

Hutchins  v.  State,  140  Ind.  78;  Luttrell  Pennsylvania.  —  Owen  v.  Schmidt,  37 

V.  Maysville,  etc.,  R.  Co.,  18  B.  Mon.  Leg.  Int.  (Pa.)  82,  14  Phila.  (Pa.)  183. 

(Ky.)  291,  wherein  it  is  said  that  a  safe  Tennessee.  —  Tinkle  v,  Dunivant,  16 

rule  is  to  regard  the  misconduct  of  the  Lea  (Tenn.)  503;  M'Donald  v,  Hodge, 

jury  as  sufficient  ground  for  a  new  trial,  5  Hay  w.  (Tenn.)  85. 
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Improper  Bemarks  Made  by  a  Byttandor,  but  not  heard  by  the  judge, 

will  not  require  a  new  trial,  where  attention  was  not  called 
thereto  until  after  the  trial.* 

^2)  Acquiescence  After  Knowledge  of  Misconduct.  —  Where  no 
objection  is  made  and  no  exception  is  taken,  the  counsel  practi- 
cally acquiesce  in  the  manner  in  which  the  trial  is  being  con- 
ducted and  cannot  take  advantage  of  misconduct  of  jurors  which 
occurs  in  their  presence  or  of  which  they  have  full  knowledge.* 

West  Virginia,  —  Flesher  v.  Hale,  32  who  was  alleged  to  have  been  mur- 

W.  Va.  44.  dered,   the  fact  being  known   to  the 

Wisconsin.  —  Grottkau   v.   State,   70  counsel  for  the  accused  before  the  de- 

Wis.  462.                                         *  fense  was  entered  upon  and  the  cir- 

United  States,  —  Meyer  v,  Cadwala-  cumstances  showing  that  the  jury  could 

der,  49  Fed.  Rep.  32.  not  have  been  influenced  by  the  fact. 

Zzciue  for  Delay.  —  When  a  sufficient  This  judgment  was  reversed,  however, 

reason  is  shown  for  not  moving  to  set  on    other    grounds.      See    Wilson   v, 

aside  a  conviction  until  after  sentence,  People,  4  Park  Cr.  Rep.  (N.  Y.  Supreme 

an  application  then  made  and  based  on  Ct.)  640. 

the   separation  of   the  jury  is  not  too  That  a  juror  picked  up  and  looked 

late.     State  v,  Robinson,  20  W.  Va.  713.  over  balance  sheets  which  were  rejected 

I.Stevens    v.     State,    93    Ga.    307;  as  inadmissible  was  held  no  ground  for 

Tucker  v.  Sale  Flouring  Mills  Co.,  13  a  new  trial  where  it  appeared  that  the 

Oregon  28.  counsel   for  the  party   against  whom 

2.  Slate  V.   Henry,  15  La.  Ann.  297;  they  were  offered  noticed  the  fact,  but 

Bruswitz    V,    Netherlands     American  made  no  objection,  and  that  no  preju- 

Steam  Nav.  Co.,  64  Hun  (N.  ¥.^262;  dice  resulted.     Littlefield  v.  Beam  is,  5 

Valiente  v,  Bryan,  66  How.  Pr.  (N.  Y.  Rob.  (La.)  145. 

City  Ct.)  302.  Beading  Kewipaper.  —  In  Hunter  v. 

Improper  Papers  Taken  by  Jury.  —  State  State,  43  Ga.  484,  the  court  declined  to 

V.  Nichols,  29  Minn.  357;  Chadwick  v,  interfere   with  the  judgment   for  the 

Chadwick,    52   Mich.    545;    Shields  v,  reason  that  before  completion  of  the 

Gueffey,  9  Iowa  322;  Turner  t/.  Kelley,  jury    some  of  those   selected   read  a 

10  Iowa  574;  Davenport  v,  Cummings,  newspaper  containing  an  article  reflect- 

15  Iowa  219.  ing  on  the  defendant's  counsel,  it  ap- 

Special  Objection  should  be  made  to  pearing     that    the    alleged    wrongful 

papers  which  are  about  to  be  improp-  conduct  was  in  the  presence  of  the  court 

erly  sent  to  the  jury.     Garber  v.  Doer-  and   of  counsel,  who  failed  to  object 

som,  117  Pa.  St.  162.  thereto. 

In  Hewitt  v,  Morris,  37  N.  Y.  Super.  Ezprenlone  of  Blaa  by  Jnror.  —  Where 

Ct.   18,  it  was  held  that  the  objection  the   defendant    heard    expressions   of 

and  exception  of  the  defendant's  coun-  prejudice  against  himself  by  a  juror, 

sel  to  a  direction  of  the  court  allowing  his  failure  to  communicate  the  facts  to 

memoranda  of  testimony  to  go  to  the  his  counsel,  that  proper  objection  might 

jury,  such  memoranda  including  some  be  made,   will  constitute    inexcusable 

on  his  own  side  which,  pursuant  to  his  negligence.     State    v.   Burns,    85   Mo. 

request,  had  been  seen  by  the  jury,  as  47. 

well  as  those  of  the  plaintiflf's  counsel,  XTnanthorised  Conversation  by  Juror. — 

should  have    been  limited  to  his  op-  Although  a  conversation  took  place  be- 

ponent's  memoranda.  tween  a  juror,  a  defendant,  and  one  of 

Intoxication.  —  Richardson  v,  Foster,  the  defendant's  witnesses,  a  new  trial 

73  Miss.  12;  People  v,  Deegan,  88  Cal.  is  not  necessary  where  it  appears  that, 

602;    Houpt  V,  Hendler,  2  Kulp  (Pa.)  despite  his  knowledge  of  the  con versa- 

400.  tion,  the  attorney  for  the  adverse  party 

Inepeetion  of  Evidence  During  Beceee, —  made  no  attempt  to  interrogate  the 
In  People  v.  Wilson,  8  Abb.  Pr.  (N.  Y.  juror,  the  defendant,  or  the  witness, 
Supreme  Ct.)  137,  on  an  indictment  for  and  no  request  that  the  juror  be  re- 
murder,  anew  trial  was  refused  though  moved  from  the  panel  or  that  the  case 
during  recess  one  of  the  jurors  exam-  be  taken  from  the  jury  and  tried  anew, 
incd  a  piece  of  the  skull  of  the  person  but  continued  to  try  the  case  for  two 
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(3)  After  Verdict.  —  If  a  party  has  knowledge  of  the  miscon- 
duct of  the  juiy  or  of  a  juror  during  the  trial  and  remains  silent 
until  after  verdict,  he  is  thereby  precluded  from  urging  any 
objection  on  account  of  any  such  misconduct ;  *  and  if,  upon 
being  advised  of  alleged  misconduct  on  the  part  of  a  juror,  coun- 

days  more  and  until  Its  close.     Hill  v,  not  preclude  the  latter  from  urging  the 

Greenwood,  160  Mass.  356.  misconduct  as  a  ground  for  a  new  trial. 

In   Rowe  v,  Canney,  139  Mass.  41,  Trial  After  Offending  Jurors  Ezciued. 

during  the  trial  one  of  the  jurors  asked  —  Where  the  alleged  misconduct  of  two 

a  friend  of  the  defendant  why  the  de^  jurors  and  of  the  plaintifT  was  brought 

fendant  had  not  settled  the  case  and  to  the  attention  of  the  court,  and  by 

not  allowed  it  to  come  into  court.     The  consent  the  jurors  were  excused,  and 

defendant  had  knowledge  of  such  con-  the  trial  proceeded  with  the  other  ten, 

versation  on  the  day  when  it  occurred,  the  defendant  was  held  to  have  waived 

but  failed  to  bring  it  to  the  attention  of  his  right  to  complain  of  the  miscon- 

the  court,  although  the  trial  continued  duct.     Young  v.  Otto,  57  Minn.  307. 

for  two  days  thereafter.     It  was  held  B^^aratiOA    6f   Jury.  —  An    objection 

thai  the  objection  was  waived.  that  the  jury  separated  after  agreeing 

In  Hussey  v,  Allen^  59  Me.  269,  the  on  a  verdict,  and  before  rendering  it, 

defendant,    himself    summoned    as  a  comes  too  late  after  the  jury  has  cor- 

juror,  conversed  about  his  case  with  rected  the  verdict  rendered.     Loudy  v. 

several  of  his  associates  in  advance  of  Clarke,  45  Minn.  477. 

the  trial,  which  fact  came  out  on  the  And  an  objection  to  the  temporary 

trial  on  his  cross-examination,  and  it  separation  of  jurors  drawn  before  the 

was  held  that  the  plaintiff,  by  his  fail*  completion  of  the  jury  comes  too  late 

ure  then  to  object,  and  by  waiting  until  if  delayed   until  after  the  selection  of 

after  the  trial,  was  precluded  from  in-  the  jurors  is  completed  and  the  jury  is 

sisting  on  the  objection.  sworn.    James  v.   State,  53  Ala.  380; 

Juror  ffleeping  Dtiring  trial.  —  After  Robbins  f.  State,  49  Ala.  394-  Williams 

trial,  a  party  cannot  complain  of  mis-  v.  State,  45  Ala.  57. 

conduct  by  a  juror  in  sleeping  while  a  1.  Georgia,  ■—  Wynn  v.  City,  etc.,  R. 

witness  was  testifying  and  during  argu-  Co.,  91  Ga.  344;  Lyman  v.  State,  69  Ga. 

ment,  the    complaining  party  having  404;  Kirk  v.  State,  73  Ga.  620. 

had  knowledge  of  the  misconduct  at  the  Indiana, — Henning  v.  State,  106  Ind. 

time  of  its  commission  and  failing  to  386;  Harrington  v.  State,  76  Ind.  112. 

bring  it  to  the  attention  of  the  court.  Iowa.  —  Foedisch  z/.  Chicago,  etc.,  R. 

Scott  V.  Waldeck,  12  Neb.  5;  Carey  v.  Co.,  100  Iowa  728;  Hahn  v.  Miller,  60 

Gunnison,  (Iowa  1883)  17  N.  W.  Rep.  Iowa    96;    Carey  «/.  Gunnison,   (Iowa 

881.  1883)  17  N.  W.  Rep.  885. 

Xnowladgd  of  Attomdy.  —  The  knowl-  Louisiana.  —  State  v.  Dorsey,  40  La. 

edge  of  a  party's  attorney  as  to  miscon-  Ann.  739. 

duct  of  a  juror  is  the  knowledge  of  the  New  York.  —  Ahrhart  v.  Stark,  10  N. 

party  himself.     Flesher  v.  Hale,  22  W.  Y.  Misc.  Rep.  (Buffalo  Super.  Ct.)  448; 

Va.  44;    Harris  v.  State,  6t  Miss.  304.  Gale  v.  New  York  Cent.,  etc.,   R.   Co., 

Sec  also  People  v.  Deegan,  88  Cal.  602.  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  385. 

But  in  OleSon  v.  Meader,  40  Iowa  662,  Rhode  Island. — Patton  v.  Hughesdale 

it  was  held  that  the  fact  that  the  at-  Mfg.  Co.,  11  R.  I.  188. 

torney  of  the  complaining  party  knew  Virginia.  —  Atlantic,  etc.,  R.  Co.  v. 

of  the  misconduct  of  a  juror  and  re-  Peake,  87  Va.  130. 

mained  silent  would  not  preclude  the  West  Virginia.  —  Dower  v.  Church, 

party  from  insisting  on  such  miscon-  21  W.  Va.  23. 

duct  as  a  ground  for  a  new  trial,  unless  United  States.  —  Berry  v.  DeWitt,  27 

it  was  made  to  appear  that  after  knowl-  Fed.  Rep.  723;  Consolidated  Ice-Mach. 

edge  of  the  misconduct  nothing  could  Co.   v.   Trenton   Hygeian  Ice  Co.,  57 

have  been  done  to  avoid -the  prejudice  Fed.  Rep.  898. 

resulting  therefrom.     And  in  State  v.  In  Harrington  v.  State,  76  Ind.  112, 

Sanders,  68  Mo.  202,  it  was  held  that  the  court  informed  the  defendant's  at 

the  fact  that  the  jury  made  unauthor-  torneys  that  if  they  would  consent  he 

ized  experiments  out  of  court  by  advice  would  discharge  the  jury,  whereupon 

of  the  counsel  for  the  accused  would  the  defendant's   attorneys  announced 
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sel  offers  to  excuse  the  juror,  but  the  other  party  signifies  his 

willingness  to  proceed  with  him,  the  effect  of  the  alleged  irregu- 
larity is  waived.  * 

that  they  would  consent  to   nothing,  the  night    previous,    where   the  next 

but  were  ready  to  proceed.     It  was  held  morning  a  motion   to  set   the   verdict 

.that,  the  cause  having  proceeded  to  a  aside    is    made  as    soon   as  it  is  an- 

'conviction,  the  objection  was  waived.  nounced.     Han  rah  an  v.  Ayres,  loN.  Y. 

Contra.  —  McDaniels  v.  McDanieis,  40  Misc.  Rep.  (Buffalo  Super.  Ci.)  435. 

Vi.  363,  holding  that  the  failure  to  raise  Separation.  —  Where    the  parties,  on 

the  objection  sooner  will  be  no  more  the  retirement  of  the  jurors  to  consider 

than  a  circumstance  to  be  considered  their  verdict,   make   no  objection  as  to 

and  weighed  wi:h  others  in  determin-  their  previous  dispersion,   there  is  no 

ing,   in    the  sound  discretion   of  the  reason   for  a    new    trial.     Steward  v, 

court,  whether'  a  new  trial  should  be  Hinkel,  72  Cal.    187;  Stix  v.  Pump,  37 

granted.  See  also  Whitcher  z'.  Peacham,  Ga.  332;  Eberhart  v.  State,  47  Ga.  598; 

52  Vt.  242.  Carter  v.  State,   56  Ga.  463;  Sanitary 

IntoziGation. — I pswitch  v.  Fernandez,  Dist.  v,  CuUerton,   147   III.  385;  Hen- 

84  Cal.  639;  Bradshaw  v,  Degenhart,  ning  v.  State,  106  Ind.   386;  Bosley  v. 

15  Mont.  267.  Farquar,  2  Blackf.   (Ind.)  61;  State  v. 

Taking  Books  and  Papers  to  Jury  Boom.  Walton.  92  Iowa  455 ;  Polin  v.  State,  14 

—  Turner  V.  Kelley,  lo  Iowa  573;  Zei-  Neb.  540;  State  v,  McMahon,  17  Nev. 

bold  V,  Foster,   118  Mo.  349;  State  v.  365. 

Robinson,  117  Mo.  649;  People  v.  Mor-  But  in    Texas  the  constitutional  pro- 

rissey,  Sheld.  (N.  Y.)  295;    Forbes  v,  vision  that  a  defendant  may  waive  any 

Com.,  90  Va.  550.  right  secured  to  him  by  law  except  the 

In  Lippus  V.  Columbus  Watch  Co.,  right  to  trial   by  jury   precludes  him 

(Supreme  Ct.)  36  N.  Y.  St.  Rep.  629,  from  waiving  the  mandatory  prorision 

the  jurors,  by  consent  of  the  attorneys,  of  the  statute  that  when  the  jury  sep- 

were  allowed  to  take  with  them  the  arates  each  juror  must  be  accompanied 

case  on  a  former  appeal  in  the  action,  by  an  officer  of  the  court.     McCampbell 

containing  certain  letters  which  they  v.  State,  37  Tex.  Crim.  Rep.  607;  Eng- 

desired  to  consider.     While  in  their  re-  lish  v.  State,  28  Tex.  App.  500,  citing 

tirement.  but  prior  to  the  rendition  of  Porter  v.  State,  i  Tex.  App.  394;  Gris- 

the  verdict,  it  came  to  the  knowledge  of  som  v.  State,  4  Tex.  App.  374;  Defriend 

the  complaining  party  that  certain  let-  v.   State,   22   Tex.  App.  570,  and  dis- 

ters  contained  in  the  book  had  been  un-  tinguishing  the   dictum    in  Sterling  v. 

derscored  by  the  defendant's  counsel.  State,  15  Tex.  App.  249,  wherein  it  was 

but  he  took  no  action  until  after  the  said  in  passing,  "  True,  the  defendant 

verdict  was  rendered,  and  it  was  held  might  waive  the  provisions  of  the  law 

that  his  objection  was  then  too  late.  requiring  jurors  impaneled  to  be  kept 

In  Boyer  v,  Shenandoah,  16  Pa.  Co.  together  until  the  determination  of  the 

Ct.  Rep.  75,  which  was  an  action  to  re-  trial." 

cover  for  advertising,  the  jurors  were  In  California  it  is  held  that  where  by 

permitted  to  take  with  them  a  bound  a  statute  the  jury  is  required  to  be  kept 

volume  of  newspapers  containing  the  together  after  its  retirement,  a  separa- 

advertisement  in  question,  which  both  tion  of  the  jury  by  order  of  the  court, 

parties  had  used  on  the  trial,  but  which  though  with  the  consent  of  the  defend- 

had  not  been  formally  offered  in  evi-  ant,  is  such  a  violation  of  the  provision 

dence,  instructions  having  been  given  as  will   require   the    verdict  to  be  set 

by  the  court  to  consider  the  advertise-  aside.     People  v.   Hawley,  iii  Cal.  78. 

ments  in  the  case  only,  and  it  was  held  But  see  State  v.  McMahon,  17  Nev.  365, 

that  a  motion  for  a  new  trial  on  this  holding  that  a  similar  provision  merely 

ground  came  too  late  after  verdict.  prescribes  the  mode  of  procedure  and 

Instructions.  —  It  is  too  late  on  motion  does  not  preclude  a  waiver  of  its  pro- 

for  a  new  trial  to  raise  objection  for  visions. 

the  first  time  that  the  jurors  took  with  1.  Gale  v.   New  York  Cent.,  etc.,  R. 

them  an  instruction  which  had  been  Co.,  13  Hun  (N.  Y.)  i,  76  N.  Y.  594. 

refused.     Lewis  v.  McDaniel,  82  Mo.  Fresomption      of      Ckmsent.  —  Neither 

577«  party  having  objected,  it  will  be  prc- 

After  Betirement. — There  is  no  waiver  sumed  that  an  inspection  of  certain  hats 

of  misconduct  alleged  to  have  occurred  referred  to  in  the  testimony,  made  after 
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Prompt  Aotion  upon  Bumon.  —  If  rumors  affecting  the  conduct  of  a 
juror  are  of  so  serious  a  character  as  to  require  a  dismissal  of  the 
jury  and  the  impaneling  of  another,  it  is  incumbent  on  counsel 
to  move  in  the  matter  upon  information  of  the  prevalence  of  the 
rumor,  and  they  cannot  sit  silently  by  and  speculate  upon  the 
result.* 

After  Xotion  Ibr  Kow  Trial.  —  When  a  party  is  aware  of  any  mis- 
conduct which  he  does  not  call  to  the  attention  of  the  court,  or 
object  to,  it  will  be  too  late  to  raise  the  objection  after  the  dis- 
posal  of  a  motion  for  a  new  trial  and  judgment  ordered.* 

On  AppeaL  —  And  alleged  misconduct  on  the  part  of  a  juror  will 
not  be  considered  on  appeal  where  no  objection  was  made  below 
nor  any  exception  reserved.' 

(4)  New  Trial — (a)  XiMondnot  Ground  For.  —  When  the  objection 
has  not  been  waived,  misbehavior  on  the  part  of  the  jury  is  prop- 
erly taken  advantage  of  by  a  motion   for  a  new  trial.*  but  a 

instruction  by  the  court,  was  by  con-  ascertained    by  the  court  below  and 

sent  of  both   parties.     People  v,   Mc-  spread   upon  the  record.    The    court 

Curdy,  68  Cal.  576.  corrects  errors  of  law  committed  by  the 

1.  State  V,  Floyd,  61  Minn.  467.  judge,  and  not  those  committed  by  the 

2.  People  V.  Lice  Chuck,  78  Cal.  317;  jury.  For  errors  of  'the  latter  kind, 
People  V,  McCoy,  71  Cal.  397;  Hall  v,  the  remedy  is  for  the  court  below  to 
Haun,  5  Dana  (Ky.)  58;  State  v,  grant  a  new  trial.  State  v.  Smallwood, 
Henry,  15  La.  Ann.  297.  78  N.  Car.  560. 

In  Waihington,  where  the  question  of  Where  the  question  of  the  right  of 

misconduct  is  not  raised  on  motion  for  jurors  to  take  notes  or  copies  of  portions 

a  new  trial  in  the  manner  required  by  of  the  written  testimony  and  carry  them 

statute  (Code  1881,  §  278;  Code  1897,  to  their  room  for  consideration  during 

§  5074),  it  will  not  be  considered  by  the  their  deliberation  is  presented  to  the 

appellate  court.     Lybarger  v.  State,  2  appellate  court,  and  it  is  not  shown  that 

Wash.  552.  the  complaining  party  or  his  counsel 

8.  McQueen  v.   State,   82    Ind.    72;  was  ignorant  of  the  action  of  the  jurors 

People    V,    Tarm    Poi,    86   Cal.    225;  in  that  respect  before  the  return  of  the 

Schappner   v.  Second  Ave.  R.  Co.,  55  verdict,  the  showing  is  insufficient  to 

Barb.  (N.  Y.)  497.  permit  consideration  of  the  point  by 

Seoord.  —  Objections    supported    by  the  court.     Watson  v,  Roode,  43  Neb. 

affidavits    cannot    be    raised    in    the  348. 

Supreme  Court  where  there  is  nothing  4.  Brister    v.    State,    26    Ala.    107; 

in  the  record,  as  certified  and  settled,  Franklin  v.  State,  29  Ala.  14;  Morgan 

showing  the  facts.     State  z/.  Holmes,  12  v.  State,  48  Ala.  65;  Morgan  y.  Bell,  4 

Wash.  170:  People  v.  McCoy.  71  Cal.  Martin  (La.)  615;  State  v.  Small  wood, 

397;  State  t/.  Howell,  117  Mo.  307.  78  N.  Car.  560;  State  r.  Miller,  i  Dev. 

The  finding  of  the  court  below  on  the  &  B.  L.  (N.  Car.)  500,  holding  that  mis- 
question  of  misconduct  in  separating  conduct  in  a  juror,  in  a  capital  case,  as 
without  consent  will  not  be  considered,  a  separation  from  his  fellows,  or  eating 
where  the  evidence  on  the  question  is  and  drinking,  without  the  permission  of 
not  contained  in  the  bill  of  exceptions,  the  court,  before  rendition  of  the  ver- 
Bird  V.  State,  18  Fla.  493;  State  v.  diet,  is  a  reason  for  applying  to  the  dis- 
Given,  32  La.  Ann.  782.  cretion  of  the  judge  in  the  court  below 

Where  a  motion  is  made  on  affidavits  for  a  new  trial,  and  not  to  render  the 
in  the  court  below  to  set  aside  a  verdict  verdict  a  nullity,  and  a  venire  de  nov% 
because  of  improper  conduct  on  the  part  proper.  But  in  State  v.  Madoil,  12  Fla. 
of  the  jury,  the  Supreme  Court  will  not  151,  it  was  held  that  if  from  any  cause 
look  into  the  affidavit;  it  can  only  de-  the  mind  of  a  juror  is  not  in  a  proper 
cide  on  the  record  presented  to  it,  and  and  fit  state  to  render  an  impartial  ver- 
if  the  motion  is  designed  to  be  submit-  diet,  the  presiding  judge,  in  the  exer- 
ted to  its  revision,  the  facts  must  be  cise  of  a  sound  legal  discretion,  may 
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motion  in  arrest  of  judgment  is  not  an  available  remedy.* 

(b)  IgnorsAoe  of  Miioonduct  —  KeeoNity  of  Showing.  —  When  a  party 

moves  for  a  new  trial  on  the  ground  of  misconduct  which  occurred 

during  the  trial,  he  must  aver  and  show  affirmatively  that  both 

he  and  his  counsel  were  ignorant  of  the  misconduct  charged  until 

after  the  trial.* 

(o)  Affidavit  for  How  Trial.  —  An  application  for  a  new  trial  on  the 

ground  of  misconduct  must  be  supported  by  affidavits  as  to  the 

facts.' 

divt^vH^veniredenovo,    Sec  also  Flesher  Vogel,  22  Wis.  471;  Bennetz'.  State,  24 

V.  Hale,  22  W.  Va.  44.  Wis.   57;  Bonneville  v.   State,  53  Wis. 

Before  Whom.  —  A  motion  for  a  new  680]. 
trial  based  on  the  misconduct  of  a  juror  See  also  Woodruff  v,  Richardson,  20 
is  not  within  section  1002  of  the  New  Conn.  240;  Mcllvaine  v.  Wilkins,  12 
y^r^  Code  Civ.  Pro.,  requiring  motions  N.  H.  474;  Barlow  v.  State,  2  Blackf. 
founded  upon  an  allegation  of  error  in  (^Ind.)  114.  Contra,  McDaniels  v.  Mc- 
a  finding  of  fact  or  ruling  upon  the  law,  Daniels,  40  Vt.  363. 
made  by  the  judge  on  the  trial,  to  be  In  Booby  v.  State,  4  Yerg.  (Tenn.) 
heard  at  a  special  term  held  by  the  iii,  it  was  held  that  the  mere  affidavit 
judge  who  presided  at  the  trial,  and  of  a  juror  that  he  had  bet  upon  the  re- 
also  requiring  that  such  error  be  noticed  suit  of  the  trial  and  that  he  did  not  be- 
within  the  time  prescribed  by  the  sec-  lieve  that  the  defendant  knew  of  it  at 
tion.  Fleischmann  v.  Samuel,  18  N.  the  time  he,  the  juror,  was  accepted 
Y.  App.  Div.  97.  was  insufficient  evidence  of  the  defend- 

1.  Forbes  v.  Com.,  90  Va.  550.  See  ant's  ignorance  of  the  fact  that  the  bet 
article  Arrest  of  Judgment,  vol.  2,  p.  was  made,  and  that  the  defendant  him- 
807.  self  should  have  denied  his  knowledge 

Unauthorized  separation  of  the  jury  on  oath, 

which  does  not  appear  on  the  record  Where  it  was  complained  that  im- 

when  the  motion  is  made  affords  no  proper  papers  were  handed  to  the  jury, 

reason  for  arresting  the  judgment;  but  it  was  held  that  it  was  not  enough  for 

the   fact   that  the  jury   did   separate,  the  attorney  of  the  party  to  show  that 

being  shown  to  the  appellate  court  by  he  was  *'  ignorant  of  the  actual  char- 

the  transcript  filed  and  proceedings  had  acter  of  the  papers,"  but  that  he  should 

in  the  lower  court,  will  be  examined  as  have  shown  his  ignorance  of  the  fact 

if  offered  on  motion  for  a  new  trial,  that  the  papers  in  respect  to  which  the 

which   would   be   the    proper    course,  error   was   charged  were  delivered  to 

State  V.  Hornsby,  8  Rob.  (La.)  554.  the  jury.     State  v.  Nichols,  29  Minn. 

2.  Georgia,  —  Wynn  v.  City,  etc.,   R.  357. 

Co.,  91  Ga.  344;  Cogswell  v.  State,  49  8.  Cogswell   v.   State,  49    Ga.    103: 

Ga.  103.  Urban  v.  Kraigg,  21  Ind.  174;  Temple 

Indiana.  —  Mergentheim  v.  State,  107  v.  Lasher,  39  Ind.  203;  Bouslog  r.  Gar- 

Ind.  567;  Long  v.  State,  95  Ind.  481.  rett,  39  Ind.  338;  State  v.  La  Grange,  99 

Minnesota,  —  State     v,    Nichols,    29  Iowa   10;    Hawkins  v.    New  Orleans 

Minn.  357.  Printing,  etc..  Co.,  29  La.  Ann.  134. 

Mississippi,  —  Harris    v.    State,    61  Bervieo  of  Copieo  of  Affidavit.  —  In  South 

Miss.  304.  Carolina  at  an  early  day  it  was  required 

Missouri, — State  v.  Robinson,  117  that  copies  of  the  affidavit  charging  mis- 
Mo.  649.  conduct  should  be  served  on  the  jurors 

Nebraska,  —  Peterson  v.  Skjelver  43  implicated  before  the  adjournment  of 

Neb.  663.  the  court,  that  they  might  have  an  op* 

Tennessee,  —  Booby  v.  State,  4  Yerg.  portunity  of  explaining  the  charge  or 

(Tenn.)  III.  satisfying  the  court  as  to  its  untruth. 

West  Virginia,  —  Flesher  v.  Hale,  22  otherwise  the  affidavits  would  not  be 

W.  Va.  44.  considered.     State  v.  Duestoe,  i  Bay  (S. 

Wisconsin, — Jackson    v.   Smith,    21  Car.)    377:    State   v,    Harding,  2  Bay 

Wis.  26;  Grottkau  v.  State,  70  Wis.  462  (S.  Car)  267;  Key  v,  Holeman,  2  Bay 

I  citing  Brown   v,  LaCrosse    City  Gas  (S.  Car.)  315;  Pulaski  i/.  Ward,  3  Rich. 

Jght,  etc.,  Co.,  21  Wis.  56;    Sute  v,  L.  (S.  Car.)  X19. 
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Speolflc  oijeetioiifl.  —  An  affidavit  to  secure  a  new  trial  on  account 
of  the  misconduct  of  a  juror  must  clearly  ^et  out  the  facts  con- 
stituting the  alleged  irregularity.* 

Infonnation  and  Bellet  —  The  affidavit  should  be  positive  as  well 
as  specific,  and  should  be  sustained  by  oath  and  not  merely 
founded  on  information  and  belief.* 

(d)  Keoessity  of  Toll  Proof.  —  The  allegation  of  misconduct  must  be 
clearly  established,  as  in  the  absence  of  full  proof  a  presumption 
is  indulged  that  the  jury  properly  performed  its  duty.' 

(5)  Competency  of  Witnesses  to  Prove  Misconduct.  —  It  is  compe- 
tent for  the  officer  in  charge  of  the  jurors  during  their  delibera- 
tion to  testify,  for  the  purpose  of  showing  misconduct  on  their 
part,  as  to  what  he  saw  done  or  heard  said  by  them  in  their 
room;  *  and  it  is  generally  held  that  the  evidence  of  jurors  them- 
selves may  be  received  for  the  purpose  of  showing  any  matters  of 
misconduct  occurring  out  of  the  jury  room,  or  even  misconduct 
occurring  within  the  jury  room,  but  not  connected  with  their 
deliberations  and  which  do  not  essentially  inhere  in  the  verdict 
itself.* 

(6)  Testimony  to    Rebut    Impeaching  Affidavits.  —  The   trial 

1.  Achey  V.  State,  64lnd.  56;  State  v,  8.  See  supra^X.  4.  c,  (i)  Presumption 

McLaughlin,    44    Iowa    82;     State    v,  of  Misconduct, 

Tucker,  68  Iowa  50;  Sacramento,  etc.,  4.  Wright  v.  Abbott,  160  Mass.  395. 

Min,  Co.  V,  Showers.  6  Nev.  291;  Ran-  6.  Morris    v.    Howe,   36   Iowa  493; 

kin  z/.  Nelson,  (Supreme  Ct.)  10  N.  Y.  Manix  v,  Malony,  7  Iowa  81 ;  Heffron 

St.  Rep.  337;  People  z'.  Reavey,  38  Hun  v,  Gallupe,  55  Me.  563;  Harris  z^.  State, 

(N.  \.)  418;    Stone  z/.  State,  4  Humph.  24  Neb.  803;  Rush  v,  St.   Paul  City  R. 

(Tenn.)  27;  Jack  v.  State,  26  Tex.  i.  Co.,  (Minn.   1897)  72  N.  W.  Rep.  733, 

Idanttty  of  Jnror.  —  An    affidavit  to  holding  that  the  affidavit  of  a  juror  is 

secure  a  new  trial  because  of  the  mis-  competent    upon    matters    occurring 

conduct  of  a  juror  must  identify  the  outside  of  the  jury  room  during  the 

juror  against  whom  the  misconduct  is  progress  of  the  trial,  but  incompetent 

charged.     Cornelius  v.  State,   12  Ark.  upon   matters    occurring  in   the  jury 

782;  Achey  v.  State,  64  Ind.  56;  Brant  room. 

».  Lyons,  60  Iowa  172;  McCash  v.  Bur-  In  Dare  v,  Ogden,  i  N.  J.  L.  107,  the 

lington,  72  Iowa  26;  Lennox  v.  Knox,  objection  was  that    the  jury  received 

etc.,  R.  Co.,  62  Me.  322.  evidence  of  the  plaintiff's  demand  after 

The  Partioiilar  XisoondiLot  should  be  its  departure  from   the  bar.     A  juror 

set  out;  thus,  in  an  affidavit  charging  swore  that  an  account  of  the  plaintiff's 

a  misconduct  in  that  a  juror  discussed  demand  was  handed  in  to  the  jury,  but 

the  evidence  with  outsiders,  the  nature  by  whom  he  did  not  know.     The  court 

of  the  discussion    or    communication  rejected  the  affidavit,  on  the  ground 

should  be  set  out.     Lennox  v,  Knox,  that  it  was  ex  parte^  taken  without  no- 

etc,    R.   Co.,   62   Me.   322;    Brant    v,  tice,   in   the  absence   of  the  opposite 

Lyons,  60  Iowa  172;  Walker  v,  Daile3%  party  and  his  attorney. 

87  Iowa  375.  Inoompetenoy  of  Jurors  for  Any  Purpose. 

8.  People  V.  Tarm  Poi,  86  Cal.  225;  —  In  Vaise  3/.  Delaval,  i  T.  R.  11,  Lord 
Stanley  v.  Sutherland,  54  Ind.  339;  Mansfield  held  that  the  court  must  de- 
State  V.  Tucker,  68  Iowa  50;  Mullins  v.  rive  its  knowledge  of  the  misconduct  of 
Cottrell,  41  Miss.  291:  Stone  v.  State,  4  the  jury  from  some  person  other  than 
Humph.  (Tenn.)  27.  But  see  Trahan  a  juror,  who  had  seen  the  transaction 
V.  McMannus,  2  La.  216,  holding  that  an  through  a  window  or  by  some  other 
affidavit  upon  information  and  belief  means.  See  also  Bunce  v.  McMahon, 
should  disclose  the  name  of  the  person  (Wyoming  1895)  42  Pac.  Rep.  23;  State 
from  whom  the  information  was  ob-  v.  Rush,  95  Mo.  199. 
tained.  For  the  treatment  of  impeachment  of 
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court  may  receive  affidavits  against  a  motion  for  a  new  trial  in 
rebuttal  of  affidavits  in  support  of  such  motion,*  and  the  testi- 
mony of  jurors,  officers  in  charge  of  the  jury,  or  other  persons 
may  be  received  to  contradict  evidence  of  misconduct  on  the  part 
of  the  jury  and  to  rebut  the  presumption  arising  therefrom.* 
When  once  the  court  has  reason  to  believe  that  the  misbehavior 
of  jurors  may  have  given  a  wrong  direction  to  their  verdict,  affi- 
davits of  the  jurors  themselves  may  be  admitted  to  explain  or 
enlarge  the  evidence  of  actual  misconduct.' 

verdicts  by  jurors,   see    article    New  lect  was  excusable.     Smith  v.  Whittier 

Trial.  95  Cal.  279. 

Infomiatioii  Fnmiahed  by  Juror  to  Court.  8.  People  v.  Symoads,  22  Cal.  349; 

—  It  is  the  right  and  duty  of  a  juror  to  Smith   v.   State,   78  Ga.   72;  Bute  v. 

inform  the  court  of  the  misconduct  of  Bailey,  32  Kan.  83;  State  v.  Cucuel,  31 

his  fellows.     Morrow  v,  M'Lennen,  3  N.  J.  L.  249;  Clement  t/.  Spear,  56  Vt. 

N.  J.  L.  477.  401;  State  v.  Robinson,  20  W.  Va.  714. 

Mproper  Communioatioiii  by  parties  Weight  of  ETidenoe.  —  Although  the 

with  the  jurors  may  be  shown  by  affi-  evidence  of  the  juror  himself  who  held 

davit  of  a  juror.     Ritchie  v.  Walbrooke,  such  conversation,  and  of  the  person  to 

7  S.  &  R.  (Pa.)  458;  Spurck  v.  Crook,  whom  it  was  addressed,  should  be  re- 

19  111.  426.  ceived  with  great  allowance,  yet  the 

Hearsay  Teetimony.  —  Statements  by  a  evidence  of  another  juror,  who  heard 
juror  of  what  took  place  during  the  the  conversation,  and  was  in  no  man- 
trial  of  an  action,  made  after  the  ren-  ner  implicated  in  a  charge  of  improper 
dition  of  the  verdict  and  the  separation  conduct,  is  entitled  to  the  fullest 
of  the  jurors,  and  not  under  oath,  are  weight.  Kennedys.  Com.,  2  Va.  Cac. 
simply  hearsay  evidence,  and  it  is  not  510. 

error  for  the  trial  court  to  overrule  a  Statements  made  by  a  juror  to  dis- 

motion  for  a  new  trial  based  upon  affi-  prove    alleged  misconduct  should  be 

davits  of  such  statements.     Cain  Bros,  accepted  by  the  court  as  true.    Harding 

Co.  V.  Wallace,  46  Kan.  138.  v,  Whitney,  40  Ind.  379. 

Affidavits  made  by  parties  which  pur-  Where  an  affidavit  is  filed  in  support 

port  to  contain    statements  made  by  of  a  motion  for  a  new  trial  in  which  the 

jurors    during    alleged    conversations  affiant  states  that  during  the  progress 

with  them  after  the  close  of  the  trial  of  the  trial  he  had  a  conversation  with 

of  a  case  and  their  discharge  therefrom,  one  of  the  jurors  in  regard  to  the  mer- 

in   reference  to  acts  and   discussions  its  of  the  case,  which  affidavit  is  denied 

which  occurred  in  the  jury  room  while  by   the  juror  named,    and    the  court 

the  jui'orswere  deliberating  upon  their  below  finds  that  there  was  no  miscon- 

verdict,  and  in  regard  to  which  the  affi-  duct  of  the  juror  —  in  effect,  that  the 

davits  of    the  jurors    would    not    be  charge  is  not  sustained  —  the  Supreme 

received,  are  incompetent,  and  insuffi-  Court  ordinarily  will  not  set  aside  the 

cient  to  aid   in    impeaching   the   ver-  verdict.     Everton  v,  Esgate,   24  Neb. 

diet.     Peterson    v,   Skjelver,  43    Neb.  235. 

663.  8.  People  V,  Hunt,  59  Cal.  430;  State 

1.  Jarrell  v.  State,  58  Ind.  293.  v.  Rush,  95  Mo.  199;  State  v.  Jackson, 

Counter-affidavits     must  fully  meet  9  Mont.  508;  State  v,  Hascall,  6  N.  H. 

those  in  support  of  the  motion.    Huston  352;  0*Brien  v.  Merchants' F.  Ins.  Co., 

V.  Vail,  51   Ind.  299;    O'Brien  v.  Mer-  3    N.    Y.    Super.   Ct.   482;    Elliott  v, 

chants'  F.   Ins.  Co.,  38  N.  Y.  Super.  Luengene,  17  Misc.  Rep.  (N.  Y.  City 

Ct.  482.  Ct.)  78;    Eastwood  v.  People,  3  Park. 

Time  of  Filing.  —  Where  counter-affi-  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  25,  14  N. 

davits  directly  responsive  to  affidavits  Y.  562;  Farrer  v.  State,  2  Ohio  St.  54; 

for  a  new  trial,  because  of  misconduct,  Hannum     v.    State,    90     Tenn.     647; 

are  prepared,  but  through  inadvertence  Downer  v.  Baxter,  30  Vt,  467;  Fuller  v. 

and  excusable  neglect  are  not  filed  in  Fletcher,  44  Fed.  Rep.  34. 

time,  it  is  discretionary  with  the  court  Teetimony  Conflned  to  Oontndietlon  of 

to  permit  the  counter- affidavits  to  be  Faot  of  MiMOiidiiot  —  The  testimony  of 

read  on  a  proper  showing  that  the  neg-  jurors  may  be  received  to  disprove  or 
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(TJ  Exercise  of  Discretion  in  Deciding  Questions  of  Misconduct, 
—  The  refusal  or  denial  of  a  motion  for  a  new  trial  for  alleged 
misconduct  on  the  part  of  the  jury  is,  as  a  general  rule,  a  matter 
within  the  discretion  of  the  judge  presiding  at  the  trial ;  *  and 
unless  it  appears  that  this  discretion  was  abused,*  or  that  there 
has  been  palpable  error,'  or  unless  it  appears  that  the  trial  court 

explain  any  such  separation,  miscon-  opinion  as  to  the  defendant's  guilt,  the 
duct»  or  irregularity;  but  their  testi-  defendant  being  ignorant  thereof  until 
mony  will  not  be  received  to  show  by  after  the  trial,  but  no  facts  are  found 
what  motive  they  were  actuated,  or  that  by  the  trial  court,  the  affidavit  on  the 
any  admitted  fact,  misconduct,  or  motion  cannot  be  considered  in  the  ap- 
irregularity  had  no.  influence  or  effect  pellate  court.  State  v.  DeGraff,  113  N. 
upon  their  minds  in  producing  the  ver-  Car.  688.  See  also  State  v.  Godwin,  5 
diet.  In  any  case  the  testimony  of  Ired.  L.  (N.  Car.)  401,  wherein  the  mo- 
jurors,  where  proper  at  all,  should  be  tion  was  based  on  alleged  misconduct 
received  with  great  caution.  State  v.  of  the  jury,  and  in  which  a  similar  rule 
Harrison,  36  W.  Va.  729;  State  v.  Jack-  was  made. 

son,  9  Mont.  508.  Where  the  ground  for  a  new  trial  Is 
Examination  of  Jnrorf  in  Open  Court. —  the  misconduct  of  a  juror,  the  finding 
On  motion  for  a  new  trial  because  of  below  in  support  of  the  verdict  will  not 
alleged  misconduct  of  the  jury,  the  trial  be  set  aside  unless  the  evidence  of  mis- 
court  has  a  discretion  to  allow  a  cross-  conduct  is  clear  and  convincing, 
examination  of  the  affiants.  People  v,  Omaha  Fair,  etc.,  Assoc,  v.  Missouri 
Lee  Chuck,  78  Cal.  317.  And  in  Ten-  Pac.  R.  Co.,  42  Neb.  105. 
tussee  this  is  said  to  be  the  better  prac-  Where  the  trial  court  does  not  award 
tice.  Whitmore  v.  Ball,  9  Lea  (Tenn.)  a  venire  facias  de  novo  on  the  ground 
35.  that  the  jurors  or  some  of  them  miscon- 

1.  Bird  V.  State,  18  Fla.  493;  State  v.  ducted  themselves  during  the  progress 
Dugan,  52  Kan.  23;  Com.  v.  White,  of  the  trial,  it  will  be  presumed  in  the 
147  Mass.  76,  148  Mass.  429;  Wiest  absence  of  proof  that  no  disqualification 
V.  Luyendyk,  73  Mich.  661;  State  v.  existed.  Stone  v.  State,  4  Humph. 
Cucuel,  31  N.  J.   L.  .249;    Johnson  v,  (Tenn.)  27. 

State,  27  Tex.  758;  Peacham  v.  Carter,  When  it  does  not  appear  that  miscon- 

21  Vt.  515.  duct  of  the  jury  relative  to  the  use  of 

2.  People  V.  Johnson,  no  N.  Y.  134;  intoxicating  liquors  was  in  conse- 
Wright  V.  Clark,  50  Vt.  130.  quence  of  the  act  of  either  party,  the 

S.  Borland  v,   Barrett,   76  Va.    128;  evidence  should  be  spread   upon   the 

State  V.  Taylor,  134  Mo.  109.  record  on  appeal,  that  the    appellate 

Xecord  on  Appeal.  —  In  Rineheardt  z'.  court  can  consider  the  justness  of  the 

Potts.  7  Ired.  L.  (N.  Car.)  403,  wherein  verdict.     Pelham  v.  Page,  6  Ark.  535. 

the  motion  for  a  new  trial  was  upon  an  Exception.  —  In  the  absence  of  an  ex- 

uncontradicted  affidavit  as  to  the  gross  ception    properly     saved,     or     some 

misconduct  of  the  jurors,  the  case  on  authoritative  recital  by  the  trial  judge, 

appeal  merely  stated  that  the  court  re-  it  will  be  presumed  that  a  motion  for  a 

fused  the  motion,  and  failed  to  show  new  trial  on  the  ground  of  separation 

upon  what  grounds  the  judge  had  based  of  the  jury  was  correctly  overruled, 

his  decision.     It  was  held  that,  nothing  State  v.  Frier,  118  Mo.  648. 

appearing  to  show  that  the  decision  was  Seview  of  Order  Granting  Kew  Trial.  — 

unwarranted,  the  appellate  court  could  Where   the  misconduct  is  such  as  to 

not  consider  the  affidavit  offered  in  the  justify  the  trial  court  in  setting  aside 

court  below.     See  also  State  v.  Small-  the  verdict,  the  reviewing  court  will  not 

wood,  78  N.  Car.  560,  where  a  similar  interfere.   Wightman  v.  Butler  County, 

motion  was  based  upon  uncontradicted  83  Iowa  691. 

affidavits,  and  wherein  a  similar  ruling  Where  Ko  Pr^ndioe  Beenlted.  —  Where 

was  made.  it  is  apparent  that  no  prejudice  has  re- 

Where  the  court  below  overrules  a  suited  from  the  misconduct  of  the  jury, 

motion  for  a  new  trial  on  the  ground  the  decision  below  denying  a  new  trial 

that  a  jnror  served  who  before  his  ac-  will  not  be  disturbed.     Lang  worthy  t/. 

ceptance  had  formed  and  expressed  an  Myers,  4  Iowa  23. 
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refused  to  review  ^nd  consider  the  evidence  by  which  its  con- 
sideration of  the  motion  should  have  been  guided  or  controlled/ 
the  refusal  of  the  trial  judge  to  grant  a  new  trial  on  account  of 
alleged  misconduct  on  the  part  of  the  jury  will  not  be  reviewed 
on  the  finding  of  the  facts  by  him.*  Each  application  must  be 
determined  mainly  upon  its  own  peculiar  facts  and  circumstances 
and  should  be  granted  or  refused  with  a  view  not  so  much  to  the 
attainment  of  exact  justice  in  a  particular  case  as  to  the  ultimate 
effect  of  the  decision  upon  the  administration  of  justice  in  gen- 
eral.' 

(8)  Equitable  Relief.  —  It  has  also  been  held  that  equity  will 
enjoin  the  enforcement  of  a  judgment  entered  upon  a  verdict 
vitiated  by  the  misconduct  of  a  juror.^ 

1.  Com.    V,    White,    147   Mass.   76;  Indiana,  —  Holloway  v.  State.  53  Ind. 
Munde  v,  Lambie,  125  Mass.  367.  554;  De  Priest  v.  State,  63  Ind.  569;  Cat- 

2,  Alabama,  —  Brister    v.    State,    26  terlio  9.  Frankfort,  87  Ind.  45;  Long  v. 
Ala.  107.  State,  95  Ind.  481;  Hamm  v.  Romine, 

Arkansas,  —  Palmore    v.    State,    29  98  Ind.  77;  Clayton  v.  State,  100  Ind. 

Ark.  248.  201;     Hodges  v.  Bales,  102  Ind.  494; 

Georpa^  —  Shaw  v.  State,  83  Ga.  92,  Dp  Hart  v,  Etnire,  121   Ind.  342;  Hin- 

Loutsiana.  —  State    v,   Brette,  6  La,  shaw  v.  State,  147  Ind.  334. 

Ann.  653;  State  z/  Tucker,  10  La.  Ann,  lewa,  —  Langvrorthy    v,     Myers,    4 

501.  Iowa  18;   Walker  v,  Dailey,  87  Iowa 

Massachusetts,  —  Com.     v,     Poisson,  375;  Perry  v.  Cottingham,  63  Iowa  41. 

157  Mass.  510.  Massachusetts,  —  Shea  v.  Lawrenoe,  i 

Minnesota,  —  Svenson  v,  Chicago  G.  Allen  (Mass.)  167;  Clapp  v.  Clapp,  137 

W,  R.  Co.,  (Minn.  1897)  70  N.  W.  Rep,  Mass.  183. 

795.  Minnesota,  —  State  v,  Floyd.  6i  Minn. 

Nebraska,  —  Cortelyou  v,  McCarthy,  467;  Hull  v,  Minneapolis  St.  R.  Co.,  64 

37  Neb.  742;  Republican  Valley  R,  Co*  Minn.  402. 

V,  Boyse,  14  Neb.  130.  Nebraska,  —  Carletop     v.    State,    43 

New  York,  —  People  v,  Johnson,  no  Neb.  373. 

N.   Y.   134;    Gale  v.   New  York  Cent.,  iV>ra^<i.  —  State  ».  St.  Clair,  16  Nev. 

etc.,  R.  Co.,  76  N.  Y.  594.  207. 

North  Carolina,  —  State  v.  Fuller,  114  North  Carolina, —  State  v,  Bailey,  100 

N.  Car.  885;  Statet'.  Crane,  iioN.  Car.  N.  Car.  528;  State  v,  Hester,  a  Jones 

530.  L.  (N.  Car.)  83. 

Oregon,  — State  v,  Becker,  12  Oregon  Tennessee,  —  Sartin  v.  State,   7  Lea 

318.  (Tenn.)  680. 

Tennessee,  —  Turner  v,   St.  John,   3  Texas,  —  Gilleland  v.  State,  44  Tex. 

Coldw.  ^Tenn.)  376.  356, 

To  vitiate  and  avoid  a  verdict,  it  must  IVisconsin,  —  Grottkau    v.  State,  70 

appear  upon  the  record  that  undue  in-  Wis.  462. 

flue  nee   was   brought  to  bear  on  the  8.  Hutchinson   v.    Consumers'  Coal 

jury.     All  other  circumstances  of  sus-  Co.,  36  N.  J.  L.  24.     See  also  Austin  v, 

picion  address  themselves  exclusively  State,  42  Tex.  355;   Shomo  v,  Zeigler, 

to  the  discretion  of  the  presiding  judge  10  Phila.  (Pa.)  611;  Armiedere^.  Lieber- 

in  granting  or  refusing   a  new  trial,  man,  33  Ohio  St.  77. 

Moore  v,  Edmiston,  70  N.  Car.  471;  4.  Piatt  v,  Threadgill,  80  Fed.  Rep. 

State  V.  Perry,  Busb.  L.  (N.  Car.)  330.  192,  holding  that  a  United  States  Cir- 

Conflicting  Evldenoe.  —  Where  the  evi-  cuit  Court  sitting  in  equity  can  enter- 

dence  of  the  misconduct  of  a  juror  be-  tain  a  bill  to  enjoin  the  enforeement  of 

fore  the  trial   court  is  conflicting,  the  a  judgment  entered   upon    a    verdict 

conclusion  of  that  court  will  not  be  in-  alleged  to  be  vitiated  because  of  mis- 

terfered  with.  conduct  of  the  jurors  where  the  plain- 

California,  —  People    v,   Deegan,   88  tiff  has  lost  his   remedy  at  law,  aad 

Cal.  (x}2;  People  v,  Kramer,  117  Cal.  although  the  judgment  has  been  car- 

647.  ried  to  the  Supreme  Court  of  the  United 
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5.  Circuiistanoea  Showing  Bias  —  a.  Remarks  of  Jurors  — 
WliAn  Qroond  for  Hew  TriaL  —  Whenever  it  can  be  clearly  gathered 
from  remarks  made  by  a  juror  while  sitting  in  a  case  that  he 
intends  to  disregard  the  duties  imposed  on  him  and  which  he  has 
sworn  to  perform,  the  verdict  will  be  set  aside.* 

When  Not  Ground  for  Hew  TrUl.  —  The  fact  that,  during  the  progress 
of  a  trial,  a  juror  made  remarks  indicating  a  leaning  towards  one 
or  the  other  of  the  parties  will  not  of  itself  furnish  ground  for  a 
new  trial,  where  the  verdict  does  justice  and  there  is  no  reason 
to  suppose  that  the  juror's  opinion  was  not  derived  from  the  evi- 
dence.* Thus,  where  it  was  assigned  as  error  that,  after  retire- 
States  on  writ  of  error  and  is  there  305 :  Tordan  v.  State,  22  Fia.  528 ;  State 
pending  under  a  supersedeas,  z/.  Allen,- 89  Iowa  49;  Peire  v.  Martin, 

1,  State  V,  >A  hite,  48  La.  Ann.  1444;  14  La.  64;  Gleason  v.  Strauss,  5  Kan. 
Perry  v,  Cottingham,  63  Iowa  41;  State    App.  80. 

V.  Hopkins,  i  Bay  (S.  Car.)  372.  And  Eemarke  as  to  Xntrodaction  of  Evidence, 
see  Dent  v.  Hundred  of  Hertford,  2  — In  People  v.  Cullcn,  (Supreme  Ct.)  5 
Salk.  645.  N.  Y.  Supp.  886,  which  was  a  trial  of 

Beznark  that  Defendants  Ought  to  be  an  indictment  for  an  assault  with  intent 
Banged.  —  In  Hoard  v.  State,  15  Lea  to  commit  rape,  one  of  the  jure rs,  dur- 
(Tenn.)  318,  a  new  trial  was  awarded  ing  the  cross-examination  of  the  prose-* 
where  it  appeared  that  a  juror  had  cuting  witness  as  to  the  details  of  the 
heard  the  testimony  in  chief  of  one  of  attempt,  exclaimed:  *'  We  have  heard 
the  principal  witnesses  for  the  state  and  enough  now,"  and  it  was  held  that  this 
had  expressed  a  decided  opinion  that  did  not  indicate  any  partiality  of  the 
the  defendants  ought  to  be  hanged.  juror,  as  such  an  exclamation  might 

Determination  to  Find  for  Plaintiff  Irre«  well  have  been  called  forth  by  the  re< 
■peetive  of  Argnmentg.  —  It  is  ground  for  Iteration  of  the  disgusting  evidence  in 
reversal  that  during  a  trial,  and  after    the  case. 

a  portion  of  the  evidence  has  been  in-  In  Chicafi:0|  etc.,  R.  Co.  v,  Holland, 
troduced,  the  jurors  discussed  the  mer-  122  III.  461,  which  was  an  action 
lis  of  the  case  publicly  in  the  presence  against  a  company  for  damages,  a 
of  several  persons,  and  stated  in  sub«  juror,  while  counsel  for  the  company 
Stance  that  there  was  no  merit  in  the  was  stating  the  case  to  the  jury  and 
defense,  and  that  they  would  find  for  making  a  statement  that  evidence 
the  plaintiff  irrespective  of  the  argu-  would  be  brought  out  which  would 
ment  of  counsel  or  the  instructions  of  prove  certain  facts,  said:  "  That  won't 
the  court.  Jewsbury  v.  Sperry,  85  III.  help  you  a  bit  —  that  will  not  do  you 
56.  any  good."    It  was  held  that  while  the 

Juror  Satisfied  with  Verdict  "  One  Way  remark  was  improper,  and  one  which 
or  the  Other."  —  Where  a  juryman,  just  might  authorize  the  imposition  of  a  (ine 
before  entering  upon  the  deliberation,  on  the  offending  juryman,  it  was  not 
stated  in  the  jury  room  that  a  verdict  sufficient  to  require  a  reversal. 
"one  way  or  the  other"  would  suit  In  Mayerv.  Liebraann,  16N,  Y.  App. 
him,  a  conviction  for  manslaughter  Div.  54,  an  action  for  personal  injuries, 
was  set  aside.  State  v.  White,  48  La.  it  appeared  that  one  of  the  jurors  in 
Ann.  1444*  questioning    a    medical    expert   said: 

Reflecting  on  Defendant's  ConnieL  —  A  **  We  heard  what  the  physician  said 
conversation  with  an  outsider  during  yesterday.  He  said  what  was  pretty 
the  trial  in  which  a  juror  stated  in  correct,  with  all  due  respect  to  jrou." 
edfect  that  the  attorney  for  the  defend-  It  was  held  that  this  remark  did  not 
ant  had  mismanaged  the  case,  that  he  show  such  bias  as  required  the  court  to 
was  not  fit  to  attend  to  it,  and  that  the  withdraw  the  juror  and  suspend  the 
plaintiff  ought  to  recover  che  full  trial,  especially  in  view  of  the  fact  that 
amount  claimed  was  held  to  be  ground  the  application  to  withdraw  was  not 
for  a  new  trial.  Perry  v,  Cottingham,  made  at  the  time  of  the  murder,  but 
63  Iowa  41.  at  the  close  of  the  whole  evidence  on 

8.  Chalmers  V.  Whittemore,  22  Minn,    the  following  day,  since  if  there  was 
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ment.  one  juror  made  remarks  to  another  indicating  that  the 
speaker  had  a  belief  in  the  guilt  of  the  defendant,  the  court 
refused  to  interfere  with  the  conviction,  it  not  being  shown  that 
the  juror  was  so  prejudiced  as  to  be  unable  to  give  the  accused  a 
fair  and  impartial  trial.  ^ 

b.  Betting  on  Result.  —  The  fact  that  a  juror  had  previ- 
ously made  a  bet  on  the  result  of  the  trial,  such  fact  not  having 
been  known  until  after  verdict,  is  a  sufficient  ground  for  granting 
a  new  trial,*  unless  it  is  manifest  that  no  injury  has  resulted.* 

6.  Separation  —  a.  Ancient  Rule.  —  It  is  said  that  anciently 
the  rule  was  that  on  no  occasion  should  jurors  separate.'* 

any  merit  in  the  motion  the  defendants  Bemark  that  Jnry  Had  Agrwd.  —  la 

waived  the  right  by  the  delay  in  mak-  Nichols  v,  Bronson,  2  Day  (Conn.)  211, 

ing  it.  the  court  refused   to  set  aside  the  ver- 

Juror's  Mind  Kade  Up  Before  Argument  diet  because  one  of  the  jurors  while 
—  It  is  the  duty  of  jurors  to  listen  to  deliberating  said  in  the  hearing  of 
the  arguments  of  counsel  touching  the  others  that  the  jury  had  agreed, 
facts  in  issue,  as  they  are  not  supposed  Ko  Impropriety  in  QneaUoning  Wit- 
to  have  viewed  the  evidence  in  all  the  neisee.  —  There  is  no  impropriety  00 
aspects  in  which  counsel  may  present  the  part  of  the  juror  in  questioning 
it.  But  if  a  juror  said  during  the  trial  witnesses  during  the  trial,  and  thus  en- 
that  the  judge  would  let  in  no  more  deavoring  properly  to  understand  the 
evidence,  that  he  had  made  up  his  facts  in  evidence.  Schaefer  v.  St. 
mind  in  the  case,  and  that  all  he  wanted  Louis,  etc.,  R.  Co.,  12S  Mo.  64. 
was  the  judge's  charge,  and  that  it  did  1.  Ray  v.  State,  35  Tex.  Crim.  Rep. 
not  make  any  odds  what  counsel  said,  354.  See  also  Berry  v.  De  Witt,  27 
without  stating  in  whose  favor  he  had  Fed.  Rep.  723. 

made  up  his  mind,  there  was  no  such  8.  In  Seaton  v,  Swem,   58  Iowa  41, 

misconduct    shown    in    the   juror   as  which  was  a  contested  election  case,  it 

should  require  the  court  to  order  anew  appeared  that  prior  to  the  trial  one  of 

trial   for   that    cause.      McAllister    v.  the  jurors  had  made  a  small  bet  upon 

Sibley,  25  Me.  474.  the  result  of  the  contest,  which  fact  he 

Stating  Belief  of  Befendant's  Chiilt.  —  In  failed  to  disclose  on  his  voir  dire^  and  a 

Com.  V.  Sallager,  4  Pa.  L.  J.  511,  a  state-  verdict  in  favor  of  the  contestant,  upon 

ment  by  a  juror  to  a  friend,  after  the  whose  success  the  juror  had  made  the 

close  of  the  evidence  for  the  prosecu-  wager,  was  set  aside.     See  also  Stafford 

tion,  and  after  a  portion  of  the  evidence  v,  Oskaloosa,  57  Iowa  748. 

for  the  defense  had  been  adduced,  that  Bet  of  a  Keoktie.  —  In  Essex  v.  Mc 

he,  the  juror,  believed    upon  the  evi-  Pherson,  64  111.  349,   the  plaintiff  was 

dence  that  the  defendant  was  guilty  was  held  entitled  to  a  new  trial  because  a 

held  insufficient  to  justify  a  new  trial,  juror  who  had  served  in  the  trial  had 

Threat  to  Hang  Jury.  —  In  Crawford  v,  previously  made  a  bet  of  a  necktie  that 
Com.,  (Ky.  1896)  35  S.  W.  Rep.  114,  the  the  verdict  would  be  in  favor  of  the  de- 
appellate  court  refused  to  interfere  fendant,  which  fact  was  unknown  to 
though  in  the  presence  of  the  court  and  the  plaintiff  until  after  the  trial, 
the  rest  of  the  jury,  after  the  jury  had  8.  In  Goodright  v.  M'Causland,  i 
been  told  that  less  than  twelve  men  Yeates  (Pa.)  372,  a  new  trial  was  re- 
could  not  render  a  verdict,  a  juryman  fused  though  before  the  trial  a  juror 
remarked  that  one  of  their  number  had  had  bet  on  each  side  of  the  case,  it  not 
said  that  he  would  hang  the  jury  for  a  appearing  that  the  betting  had  biased 
thousand  years,  but  was  stopped  before  him.  The  bet  was  one  half-pint  of  wine 
finishing  the  sentence.  on  the  successful  party  and  one  gallon 

Bemark  that  Witneisee  Had  Foor  Kem-  and    one    pint    on     the    unsuccessful 

oriee.  —  A  remark  by  a  juror  during  the  party. 

trial  that  some  of  the  witnesses  for  the  4.  Com.  ».  M'Caul,  i  Va.  Cas.  271; 

state  had  poor  memories  was  held  not  Eastwood  v.  People,  3  Park.  Cr.  Rep. 

to  constitute   legal  misconduct.     Car-  (N.  Y.  Supreme  Ct.)  25  [citing  Co.  Lit 

thaus  v.  State,  78  Wis.  560.  227,  4  Black.  Com.  360J. 
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b.  Relaxation   of   Rule  in  Misdemeanors   and  Civil 

Cases.  —  But  this  strict  rule  was  at  a  very  early  day  relaxed  in 
civil  cases  and  misdemeanors,*  in  which  classes  of  cases  an 
unauthorized  separation  was  held  not  to  vitiate  a  verdict  without 
evidence  of  irregularity  or  abuse ;  *  and  that  is  the  rule  in  this 
country  in  regard  to  misdemeanors,'  between  which  and  civil 
cases  there  is  held  to  be  no  distinction.'* 

c.  General  Rules  of  Modern  Practice  —  (i)  Criminal 

Cases — (a)  Separation  Allowed.  —  It  is  the  practice  in  the  United 
States  for  the  court  to  permit  the  dispersion  of  jurors  in  criminal 
cases,  under  proper  instruction  and  admonition,*  and  where  this 
is  proper  the  action  of  the  court,  based  upon  each  particular  case, 
rests  within  its  discretion.* 

1.  The  Earlieit  Caee  Reported  was  an  the  jurors  may  separate  for  meals  after 
issue  between  the  bishop  and  another,  being  admonished.  Kruget  v.  State, 
in  the  Year  Book  14  Henry  VU.,  folio     i  Neb.  365. 

29,   15  Henry  VII.,  folio  i,  wherein  it  4.  People z/.  Olcott,  2  Johns.  Gas.  (N. 

appeared  that  while  the  evidence  was  Y.)  301;  Bebee  v.  People,  5  Hill  (N.  Y.) 

being  introduced  there   came  such  a  32;    Eastwood  v.   People,  3  Park.  Cr. 

storm  that  some  of  the  jurors,  who  it  ap-  Rep.  (N.   Y.  Supreme  Ct.)25;  Prewitt 

pears  were  hearing  the  case  in  the  open  v.  State,  65  Miss.  437;  Cannon  v.  State, 

street,  departed,  without  leave  of  the  3  Tex.  31 ;  U.  S.  v,  Bennett,  16  Blatchf. 

justice;    that  one  of  them  went  into  a  (U.  S.)  338. 

house,  where  he  was  told  that  the  matter  5.  Florida,  —  Frances  v.  State,  6  Fla. 

was  better  for  the  earl  than  the  bishop  306. 

an4    was    requested   to    drink,   which  Indiana, — Henning  v.  State,  106  Ind. 

he   did;  that  after  the  storm  the  jurors  386. 

returned,  no  challenge  was    taken  to  lotaa.  —  State    v,     Rainsbarger,     74. 

them,  and  thereafter  they  agreed  for  Iowa  196. 

the    bishop.      The  justices,    being  in  Kansas, — State   z/.  Palmer,  40  Kan. 

doubt,  adjourned  the  case  into  the  Ex-  474. 

chequer  before  all  the  judges,  where  Louisiana,  —  State  v,  Magee,  48  La. 

there  was   a  difference  of  opinion;  a  Ann.  901. 

considerable  majority  of  the  judges  de-  Michigan,  —  People  v,  Considine,  105 

cided  that  though  the  jurors  might  be  Mich.  149. 

finable,  the  verdict  was  good.  Minnesota,  — State  v,  Ryan,  13  Minn. 

2.  Effect    on    Verdict.  —  In    Rex    v,  370. 

Woolf,  I  Chit.  Rep.  401, 18  E.  C.  L.  115,  Nebraska,  —  St.  Louis  ».  State,  8  Neb. 

Abbott,  C.  J.,  said:  **  The  only  differ-  405. 

ence  that  can  exist  between  the  fact  of  New  York,  —  Bebee  v.  People,  5  Hill 

the  jury  separating  with  or  without  the  (N.  Y.)  32. 

approbation  of  the  judge,  as  it  seems  to  Ohio.  —  Bergin  v.  State,  31  Ohio  St. 

me,  is  this,  that  if  it  be  done  without  iii. 

the  consent  or  approbation  of  the  judge,  Pennsylvania,  —  McCreary  v.  Com., 

express  or  implied,  it  may  be  a  mis-  29  Pa.  St.  323;  Moss  v.  Com.,  107  Pa. 

demeanor  in  them,  and  they  may  be  St.  267. 

liable  to  be  punished."     See  also  Rex  South  Carolina,  —  State  v.  Way,  38  S. 

V.    Kinnear,  2  B.  &  Aid.  462;  St.  John  Car.    333;     State     v.    Nf'Elmurray,    3 

V.  Abbot,  Barnes  441.  Strobh.  L.  (S.  Car.)  33. 

8.  State  V,  Dugan,  52  Kan.  23;  Mc-  Utah.  — People  v.  Callaghan,  4  Utah 

Lean  v.  State,  8  Mo.  153.  63. 

In   People  v.   Ransom,  7  Wend.  (N.  Wisconsin,  —  Baker  t^.  State,  88  Wis. 

Y.)  417,  it  was  said  that  the  effect  af  the  140. 


paration  of  the  jurors  is  the  same  in  6.  Davis  v.  State,   15  Ohio  72.     See 

criminal  and  even  in  capital  cases  as  in  also  the  cases  cited  in  the  last  preced- 

civil  cases.  ing  note. 

After  Admonition.  — In  a  misdemeanor  Befosal  to  Allow  Separation.  —  Where 

case,  during  the  progress  of  the  trial,  by  statute  the  court  has  a  discretion  to 
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Ca^tAl  tttd  twrtt  fe^lMiiei.  —  In  (rapital  cases  jurors  should  not  be 
permitted  to  separate.*  The  right  to  permit  separation  in  crim- 
inal cases  is  generally  confined  to  those  involving  offenses  not 
capital.*  In  capital  cases  it  has  been  held  that  a  separation  can- 
not be  permitted  even  with  the  consent  of  the  prisoner;'  and 
while  in  civil  cases  and  in  misdemeanors  separation  will  not  vitiate 
the  verdict  without  evidence  of  irregularity  or  abuse,  greater 
strictness  is  observed  when  the  higher  grades  of  offenses  are 
Involved,  and  especially  in  capital  cases  a  separation  will  be  given 
the  effect  of  Vitiating  a  verdict,  unless  it  is  positively  shown  that 
injury  could  not  have  been  sustained.*     The  right  to  permit  a 

permit  the  jurors  to  separate  before  an  adjournment  of  the  trial  for  two 

submission  of  the  cause  or  to  require  days  and  the  separation  of  the  jurors 

thetn  to  be  kept  together  in  charge  of  for  that  time,  by  permission,  were  for 

an  officer,  there  is  no  error  in  the  re-  a  sufficient  reason.     State  v.  Palmer, 

fusal  of  the  court  to  adopt  the  latter  40  Kan.  474. 

course  on  the  application  of  the  defend-  1.  Morgan  v.  State,  48  Ala.  65;  State 

ant.     State  if.  Gillick,  10  Iowa  98.  v.  Brown,  (Del.  1S96)  36  Atl.  Rep.  458; 

Cautious  tzeroisa  of  BiMretioa.  —  The  State    v.    Godfrey,    Brayt.    (Vt.)   170; 

discretion  of    the  court    in    allowing  U.  S.  v.  Bennett,  16  Blatchf .  (U.  S.)  338. 

jurors  to  separate  should  be  very  cau-  8.  Florida,  —  Frances  v.  Slate,  6  Fla. 

tiously  exercised.     Berry  v.  Slate,  10  306. 

Ga.  511.  Georgia,  —  Monroe  v.  State.  5  Ga.  85. 

In  cases  of    high    misdemeanor,   or  lUinois.  —  Sutton  v.  People,  145  III. 

when   excitement    prevails,    or    when  479. 

there   is   reason   to    suspect    that  im-  Louisiana.  —  State  v.  Crosby,  4  La. 

proper  influences  may  be  brought  to  Ann.   434;    State    v.   Desinond,   5  La. 

bear  on  the  jury,  the  court  may  refuse,  Ann.  398;  State  v.  Frank,  43  La.  Ann. 

and  in  the  last-named  instance  it  would  213;  State  v.  Evans,  21  La.  Ann.  321; 

be  its  duty  to  refuse,  to  permit  separa-  State  v.  Dubois,  24  La.  Ann.  310;  State 

lion  of  the  jurors  at  any  time  during  v.  Homsby,  32  La.  Ann.   1268,  8  Rob. 

the  trial,  up  to  the  time  of  the  rendition  (La.)  554;  State  v.  Dallas,  35  La.  Ann. 

of  the  verdict,  directing  the  sheriff  to  899;    State  c.   Pierre,  38  La.  Ann.  91; 

furnish  them  proper  comforts  and  keep  State  v.  Foster,  45  La.  Ann.  I176;  State 

them   in   close  custody.      Sargent    v.  v.  Warren,  43  La.  Ann,  828. 

State,  II   Ohio  472;  Hotelling  r/.  State,  Massachusetts.  —  Com.     v,    Costello, 

3  Ohio  Cir.  Ct.  Rep.  630.  128  Mass.  88. 

In  People  v.  Dinsmore,  102  Cal.  381,  Missouri.  —  State  v.  Murray,  91  Mo. 

a    judgment    was    reversed    because,  95;  State  v.  Gray,  100  Mo.  523. 

against  the  objection  of  the  defendant,  New  Jersey.  —  State  v.  Cucuel.  31  N. 

the  court  made  an  order  adjourning  J.  L.  249. 

the  case  on  trial  for  a  period  of  sixty-  Pennsylvania.  —  Moss   v.   Com.,  107 

three  days,  for  the  reason  that,  a  wit-  Pa.  St.  267. 

ness    on    the    stand    having    become  Utah.  —  People   v.   Shafer,    I    Utah 

indisposed,  it  was  reported  by  the  phy-  260. 

sicians  who  had  examined  her  that  it  8.  Woods    v.   State,    43    Miss.    364; 

would  not  be  safe  for  her  to  continue  Peiffer  v.  Com.,  15  Pa.  St.  468;  Wesley 

her    testimony  within    the  next    two  v.  State,  ii  Humph.  (Tenn.)  502.    Sec 

months,  the  jurors   being  allowed   in  infra ^  X.  6,  e.  Separatism  hy  Coftsent. 

the  meantime  to  return  to  their  homes  4.  Louisiana.  —  State    v.    Evans,  21 

until  the  expiration  of  the  continuance.  La.  Ann.  321;    State  v.  Frank,  23  La. 

the  offense  charged  being  of  such  a  na-  Ann.  213;   State  v.  Moss,  47  La.  Ann. 

ture  as  would  be  likelv  to  arouse  the  1514. 

feelings  and  passions  of  the  people  of  Mississippi.  —  Green     v.     Stati,    59 

the  surrounding  country.  Miss.  501;    Russell  v.  Stat^,  53  MiM, 

Beaion  for  Adjournment — Freramptlott.  368. 

—  In  the  absence  of  any  showing  to  Missouri.  —  State  v.  Steifel,  ro6  Mo. 

the  contrtiry,  it  will  be  presumed  that  129. 
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separation  has  sometlmeii  been  restricted  to  offenses  less  tlian 
felonies.  *  On  the  other  hand,  the  trial  judge  is  sometimes  vested 
with  a  discretion  to  permit  the  separation  of  the  jurors  during  the 
trial,  even  in  capital  cases,*  or  to  permit  a  separation  from  time 
to  time  in  such  cases  with  the  assent  of  the  accused.' 

(b)  Separation  withont  Projndica.  —  A  mere  separation,  even  though 
it  be  unauthorized  and  improper,  will  not  of  itself  justify  a  new 
•trial  unless  prejudice  actually  resulted  or  may  reasonably  be 
infen^d  from  the  circumstances,*  although  the  conduct  of  a  juror 
in  improperly  separating  from  his  associates  without  the  court's 

New  York,  —  Eastwood  v.  People,  3  Kansas.  —  State    v,     Hendricks,    32 

Park.  Cr.  R«p.  (N.  Y.  Supreme  Ct.)  25.  Kan.  559. 

Pennsylvania,  —  Pciffer  v.  Com.,  15  Kentucky.  —  HoUj     v*    Com.,     (Ky. 

Pa.  St.  468.  1896)  36  S.    W.    Rep.    532;    Blyew   v. 

West  Virginia.  —  State  t^.  Robinson,  Com.,  9I  Ky.  200. 

20  W.  Va.  714.  Leuinana.  —  State  v.  Richmond,  42 

Wisconsin.  —  Keenan  z/.  State,  8  Wis.  La.  Ann.  299;  State  v.  Bellow,  42  La. 

132.  Ann.  586;   State  v.  Vines,  34  La.  Ann. 

1.  Grable  v.  State,  2  Greene  (Iowa)  1073;  State  v.  Johnson,  30  La.  Ann, 
5$9;  Nelson  9.  State,  47  Miss.  621;  921;  State  v.  Frug6,  28  La.  Ann.  657; 
Prcwitt  V.  State,  65  Miss.  437;  Cant-  State  v.  Turner,  25  La.  Ann.  573;  State 
well  V.  State,  18  Ohio  Sl  477;  King  t/.  v,  Forney,  24  La.  Ann.  191;  State  v. 
State,  91  Tenn.  617.  Tucker,    10    La.    Ann.    501;    State  v. 

2.  State  .z'.  Belcher,  13  S.  Car.  461;  Brette,  6  La.  Ann.  653;  State  v.  Sum- 
State  V.  M'Kee,  i   Bailey  L.  (8.  Car.)  mers,  4  La.  Ann.  26. 

651;  State  V.  Anderson,  2  Bailey  L.  (S.  Minnesota.  —  Eich     v.     Taylor.     20 

^i'-)  5^5;  Walrath  v.  State,  8  Neb.  80;  Minn.  378;    Bilansky  v.  State,  3  Minn. 

Territory    v.   Chenowith,    3    N.    Mex.  427:  State  v,  Ryan,  13  Minn.  370. 

225;    Hot«lling  V.  State,  3  Ohio  Cir.  Mississippi.  —  Organ     v.     State,     26 

Ct.  Rep.  633;    State  v.  Shaffer,  23  Ore-  Miss.  78;  Gieen  v.  State,  59  Miss.  501; 

gon  555.  Hare  v.  State,  4  How.  (Miss.)  187. 

8.  Stephens  v.  People,  19  N.  Y.  549.  Missouri,  —  State     v.    Brannon,     45 

See  also  Quinn  t/.  State,  14  Ind.  589.  Mo.  32^;    State  v.  Matrassey,  47  Mo. 

4.  Arkansas.  —  Dobson       v.      State,  295;     Whitney    v.   State,   8    Mo.    165; 

(Ark.  1891)  17  S.  W.  Rep.  3;  Wright  v.  State  v,  Murray,  126  Mo.  6ti. 

State,  35  Ark.  639;  Wilder  v.  State,  29  Nebraska.  — Caw  v.  People,  3  Neb. 

Ark.  294;  Binns  v.  State,  35  Ark.  119.  357. 

California.  —  People  »«  Mitchell,  100  Nevada.  —  State  v.   Ward,    19   Nev. 

Cal.  328.  297;  State  v.  Harris,  12  Nev.  414. 

Colorado.  —  Elkin  v.  People,  5  Colo.  New  Hampshire.  —  State  v,  Prescott, 

508  \ciiing  Stephens  v.  People,  19  N.  7  N.  H.  287. 

Y.    549:    McKioney   v.    People,   7   III.  New  Jersey.  —  State  v.  Cucuel,  31  N. 

540;  jampertz  v.  People,  2c  III.  409].  T.  L.  249.     See  also  Titus  v.  State,  49 

Dakota.  —  Territory      v.     King,     6  N.  J.  L.  36. 

Dakota  131.  New  Mexico.  —  Territory  v.  Cheno- 

Fhrida.  —  Tcrvin   r.  State,   37  Fla.  with,  3  N.  Mex,  225. 

396.  New  York.  —  People   v.    Ransom,    7 

Georgia.  —  Roberts  ».  State,  14  Ga.  8.  Wend.  (N.   Y.)    417;     People    v.    Bu- 

Indiana.  —  Drew  ?/.  State,  124  Ind.  9;  chanan,  (Gen.  Sess.)  25  N.  Y.  Supp. 

Riley  v.  State,  95   Ind.  446;    Porter  v.  490.    See  also  People  v.  Menken,  36 

State,  8  Ind.  435;  Cooper  v.  Sute,  120  Hun  (N.  Y.)9i;  People  v.  Douglass,  4 

Ind.  377.  Cow.  (N.  Y.)  26;  People  v.  Draper,  28 

/<mi0.  —  State  z'.  Thompson,  87  Iowa  Hun  (N.  Y.)  i;    People  v.   Carnal,  i 

670:    State  V.   Wright,   98   Iowa    702;  Park.  Cr.  Rep.  (N.  Y.  Oyer  &  T.  Ct.) 

State  V.  Wart,  51   Iowa  587.    See  also  256;  People  v.  Montgomery,  13  Abb. 

State  V,  Bowman,  45  Iowa  418:  State  Pr.  N.  S.  (Monroe  County  Oyer  &  T. 

V,  Fertig,  70  Iowa  272:  State  v.  Griffin,  Ct.)  207;    People  v.  Gaffney,  14  Abb. 

71  Iowa  372;  State  v,  Fertig,  84  Iowa  79.  Pr.  N.  S.  (Buffalo  Super.  Ct.)  36. 
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consent  and  mingling  with  the  community  at  large  may  be  a 
contempt  and  punishable  as  such.^ 

DiMharge.  —  The  separation  of  the  jurors  after  the  evidence  has 
closed  and  before  the  argument  has  commenced  is  not  a  ground 
for  discharging  the  accused,  though  it  may  be  reason  for  granting 
a  new  trial.* 

(o)  Presumption  and  Proof  of  Fr^ndica.  — While  jurors  should  not  be 
permitted  to  separate  and  mingle  with  the  community  gen- 
erally, without  explanation  showing  that  they  have  not  been 
tampered  with,  the  effect  of  such  a  separation  without  more  is 
not  in  all  jurisdictions  considered  the  same  with  regard  to  the 
presumption  arising  therefrom.  Thus,  many  cases  hold  that  the 
mere  fact  of  a  temporary  separation  pending  trial,  unauthorized 
or  without  permission  of  the  court,  is  prima  facie  ground  for  a 
new  trial  because  of  a  presumption  of  injury  arising  from  such 
separation.'     In  such  cases  it  is  not  necessary  for  the  prisoner  to 


North  Carolina,  —  State  v,  Carsta- 
phen,  2  Hayw.  (N.  Car.)  238. 

Ohio,  —  Bain  bridge  v.  State,  30  Ohio 
St.  264. 

Rhode  Island,  —  State  v.  O'Brien,  7 
R.  I.  340. 

South  Carolina,  —  State  v.  Way,  38 
S.  Car.  333. 

Tennessee,  —  King  v.  State,  91  Tenn. 
617. 


New  Hampshire,  —  State  v.  Prescott, 
7  N.  H.  287. 

New  York,  —  Eastwood  v.  People,  3 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  25. 

Pennsylvania,  —  Peiffer  v  Com.,  15 
Pa.  St.  468. 

Rhode  Island,  —  State  v,  OJErien.  7 
R.  I.  336. 

Texas,  —  Davis  v.  State,  3  Tex.  App. 
92;    Cox  V.  State,  7  Tex.  App.  i;  Rus- 


Texas,  —  Goode  v.  State,  2  Tex.  App.  sell  v.  State,  11  Tex.  App.  288. 

520;    Ogle  V,  State,  16  Tex.  App.  361;  West  Virginia,  —  State  v,  Robinson, 

Davis  V,  State,  3  Tex.  App.  92;  Wake-  20  W.  Va.  714. 

field   V,    State,   41    Tex.    556;    Cox    v.  Wisconsin,  —  Keenan     v.     State,    8 

State,  7  Tex.  App.  i;  Jack  v.  State,  26  Wis.  132. 

Tex.  I.                                             *  1.  Binns  v.  State,  35  Ark.  118;  State 

Virginia,  —  Martin  z'.  Com.,  a  Leigh  v.   Madoil,   12  Fla.  151;    State  v.  Hel- 

(Va.)  745.  venston,  R.  M.  Charlt.  (Ga.)  48;  People 

West  Virginia,  —  State  v,  Harrison,  v,  Douglass,  4  Cow.  (N.  Y.)  26. 

36  W.  Va.   729;    State  v,  Cartright,  20  The  officer  in  charge  permitting  such 

W.  Va.  32.  separation  may  be  in  contempt  and  be 

Wisconsin,  —  Crockett  v.    State,    52  punished  therefor.     Binns  v.  State,  35 

Wis.  211.  Ark.  118. 

Wyoming,  —  Cook    v.    Territory,     3  8.  Williams  v.  State,  45  Ala.  57. 


Wyoming  no. 


8.  Arkansas,  —  Cornelius  v.  State,  la 


See  also  State  v.  Miller,  i  Dev.  &  B.  Ark.  782;  Coker  v.  State,  20  Ark.  53; 
L.  (N.  ^ar.)  500;  Wyatt  v.  State,  i  Binns  v.  State,  35  Ark.  118;  Maclin  v, 
Blackf.  (Ind.)  256;  State  v,  Babcock,  i     State,  44  Ark.  115. 


Conn.    401;     Com.    v,   McCauIey,    156 
Mass.  49. 


Even  in  Capital  Casei,  a  mere  separa-    Cal.  349. 


California,  —  People    v,   Brannigan, 
21   Cal.  338;    People  v.  Symonds,   aa 


tion  where  there  is  no  prejudice  or  in- 
jury will  not  vitiate  the  verdict. 


Georgia,  —  Silvey    v.   State,    71    Ga. 
553;  Daniel  v.  State,  56  Ga.  653;  Mon- 


Louisiana,  —  State  v.  Evans,  21  La.     roe  v.  State,  5  Ga.  85;    Westmoreland 
Ann.  321;    State  v,  Frank,  23  La.  Ann.     v.  State,  45  Ga.  225. 


213;  State  V,  Moss,  47  La.  Ann.  1514. 


Mississippi, — Green     v.     State,     59    341. 


Kansas,  —  Madden  v.  State,  i  Kan. 


Miss.   50X;    Russell  v.  State,   53  Miss. 
368. 


Louisiana,  —  State  v.  Foster,  45  La. 
Ann.   1 1 76;    State  v,  Hornsby,  32  La. 


Missouri,  —  State     v.     Brannon,    45     Ann.  1268. 
Mo.  329;  State  v,  Steifel,  106  Mo.  129.  Tennessee.  —  King  v.  State,  91  Teno. 
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prove  that  the  jurors  were  tampered  with  during  their  separation, 
or  that  prejudice  actually  resulted,  but  the  onus  is  on  the  state 
to  show  the  contrary  ;  *  or  if  the  separation  is  such  that  the  jurors 
might  have  been  improperly  influenced  by  others,  the  verdict 
should  be  set  aside.*  On  the  other  hand,  the  presumption  of 
prejudice  is  indulged  only  when  the  separation  is  attended  with 
suspicion  of  abuse  or  of  some  improper  influence,'  while  it  is  held 
as  a  general  proposition  in  other  cases  that  a  defendant  complain- 
ing of  an  improper  separation  must  show  that  he  was  injured 
thereby,  and  that  the  mere  showing  of  a  separation  will  not  be 
sufficient  to  justify  the  setting  aside  of  the  verdict.* 

617;   Taylor  v.  State,   11  Lea  (Tenn.)  bystanders  and   with   the  community 

708;  Griffee  v.  State,  i  Lea  (Tenn.)  41.  generally  after  the  case  has  been  com- 

Virginia,  — Com.  v,  M'Caul,  i  Va.  menced  is  an  evil  always  to  be  avoided 

Cas.  271.  when  practicable,  as  such  a  course  is 

1.  Georgia.  —  Silvey  v.  State,  71  Ga.  almost  inevitably  prejudicial  to  a  fair 

553;  Kirk  t'.  State,  73  Ga.  620.  and  impartial  trial.     State  z/.  William- 

JCans€u,  —  State  v,  Bailey,  32  Kan.  son,  42  Conn.  261. 

83.  8.  Slate  V.  O'Brien,  7  R.  L  340. 

Mississippi.  —  Green     v.     State,     59  The  Leatt  SiiBpicion  of  abuse  on  sepa- 

Miss.   501;    Russell  z/.  State,   53  Miss,  ration  of  the  jurors  is  sufiScient  to  war- 

368.  rant  setting  aside   a  verdict.     People 

Missouri,  —  State  v.  Orrick,  106  Mo.  v.  Douglass,  4  Cow.  (N.   Y.)  26.     See 

III;  State  t'. Steifel,  106  Mo.  129;  State  also  State  v.  Madoil,  12  Fla.  151. 

V.  Howland,  iic)  Mo.  419.  Frenimption   from  Length   of  Separa- 

New  Hampshire.  —  State  v.  Prescotl,  tion.  —  It  may  be  presumed  that  jurors 

7  N.  H.  288.  were  tampered  with  from  the  fact  of 

New  Jersey.  —  State  v.  Cucuel,  31  N.  separation  from  their  fellows  for  a  con- 

J.  L.  249.  siderable    time.      State    v.    Fox,    Ga. 

Tennessee.  —  King  v.  State,  91  Tenn.  Dec,  pt.  i,  35. 

617;  Stone  V.  State,  4  Humph.  (Tenn.)  Diaoretioii  of  Court.  —  Where  the  cir- 

27;      M'Lain      v.     State,      10     Yerg.  cumstances  are  such  as  merely  to  cast 

(Tenn.)    241;       Hines      v.     State,      8  suspicion  on   the  verdict  by   showing 

Humph.  (Tenn.)  602;  Wesley  v.  State,  not    that    there   was,   but   that    there 

II  Humph.  (Tenn.)  502.  might    have    been,     undue    influence 

Virginia.  —  Com.  ».   M*Caul,   i  Va.  brought  to  bear  upon  the  jury  because 

Cas.  302.  of  the  opportunity  for  it,  the  granting 

IVest  Virginia.  —  State  v.  Harrison,  of  a  new  trial  is  in  the  discretion  of  the 

36  W.  Va.  729.  trial  judge.     State  v.  Brittain,  89  N. 

Wisconsin.  —  Keenan  v.  State,  8  Wis.  Car.  505. 

132;  Rowan  t/.  State,  30  Wis.  129;  State  4.  Palmore    v.    State,   29  Ark.   248; 

V.    Dolling,    37    Wis.    396.     And    see  Wilder  v.  State,  29  Ark.  294;  State  v. 

Crockett  v.  State,  52  Wis.  211.  Way,  38  S.  Car.  333;  Stewart  v.  State, 

8.  People  V.  Thornton,  74  Cal.  483;  31  Tex.  Crim.  Rep.  153;  Ogle  v.  State, 

People  V.  Backus,  5  Cal.  275;  Com.  v.  16  Tex.  App.  361.     See  also  Reins  v. 

Roby,  12  Pick.  (Mass.)  519;  Organ  v.  People,  30  111.  256. 

State,  26  Miss.  78.  Differenoe    Aeeording    to    Degree    of 

Separation  of  the  jurors  under  such  Offense. —  In  all  cases  other  than  capi- 

circumstances  as  will  afford  an  oppor-  tal  felonies  the    verdict  should  stand 

tunity  of  tampering   with   them    will  unless  the    party  against  whom  it  is 

vitiate  the  verdict.  '  Russell  v.  State,  given  can  show  that   improper  influ- 

53  Miss.  368;  Green  v.  State,  59  Miss,  ences  were  used  to  produce  it.     State 

501;  Whitney  v.  State,  8  Mo.  165;  Mon-  v.  Madoil,  12  Fla.  151;  Moss  v.  Com., 

roc  V,  State,  5  Ga.  85;   Cartwright  v.  107  Pa.  St.  267. 

State,  12  Lea  (Tenn.)  620;  M* Lain  v.  So  it  is  held  that  in  case  of  felony  the 

State,    10    Yerg.    (Tenn.)    241;    Com.  separation  of  a  juror  from  his  fellows 

V.  M*Caul,  I  Va.  Cas.  271.  pending  the  trial  casts  upon  the  state 

Tke    mingling   of    the  jurors  with  the   burden  of  showing  that   no   im- 

669  Volume  XII. 


Custody  and  Conduct.                         JURY*  Bepanttion. 

(d)  Abienoe  of  Prid^oe  —  Bebnttal  of  the  Preeimptlon.  —  The  separation 
of  a  juror  from  his  fellows  in  the  jury  room  by  going  therefrom 
is  not  a  ground  for  relief,  if  it  is  shown  that  the  juror  was  not 
subjected  to  improper  influences.*  The  presumption  of  improper 
influence  arising  from  the  fact  of  separation  may  be  rebutted  by 
an  affirmative  showing  that  no  injury  resulted  to  the  unsuccessful 
party.* 

proper  influence  was  brought  to  bear  Nebraska. — Caw  v.  People.  3  Neb. 

upon  him  during  his  absence.     Madin  357. 

v.  State,  44  Ark.  W^^  citing  Cornelius  Pennsylvania, — Com.       v,       Eisen^ 

V.  State,  12  Ark.  782,  and  stating  that  hower,  181  Pa.  St.  470;  Moss  r.  Com., 

the  rule  was  followed   in   Stanton   v.  107  Pa.  St.  267. 

Sute,    13  Ark.  317;   Collier   v.   State,  Ca|rftal  Gaaet.  —  The  presumption  of 

20  Ark.  36;   Coker  v.  State,  so  Ark.  prejudice  arising  from  separatioQ  ifi  a 

53;    Thompson  z/.  State,  26  Ark.  323;  capital  case  may  be  rebutted.     Tbomp- 

Kee  V.  State,  28  Ark.   155;    Wood  w.  son  z^.  Com.,  8  Gratt.  (Va.)  637,  holding 

State,  34  Ark.  341 ;    Binns  v.  State,  35  that,  it  appearing  by  the  testimony  of 

Ark.  iiS.  a  juror  called  by  the  defendant  that  he 

1.  Arkansas,  —  Stanton  v.  State,  13  separated  from  his  fellows  in  the  mom- 
Ark.  317;  Cornelius  v.  State,  12  Ark.  ing  for  the  purpose  of  meeting  some 
8]o.  one  who  would  take  a  message  ftt>m 

California,  —  People    v,    Moore,    41  him  to  his  family,  but  that  seeing  no 

Cal.  238;    People  v.  Bonney,   19  Cal.  one  he  returned  to  his  fellows,  the  pre- 

427;  People  V.  Bemmerly,  98  Cal.  299.  sumption  that  he  was  tampered  with  or 

Colorado,  —  Chesnut    v.   People,     21  was  guilty  of  any  prejudicial  impropri- 

Colo.  512.  ety  was   negatived.     See  also  Caw  v, 

DelaTvare,  —  State    v,    Harrigan,     9  People,  3  Neb.  357;    King  c  State,  91 

Houst.  (Del.)  369.  Tenn.  617. 

Georgia,  —  Westmoreland  v.  State,  45  Character     tf     GM&BiiuiioaUoiL  —  The 

Ga.  225.  verdict  will  not  be  interfered  with  if 

Indiana,  —  Carter     v.     Ford     Plate  all  that  occurred  daring  the  separation 

Glass  Co.,  85  Ind.  180.  can  be  fully  explained,  and  it  can  be 

Missouri,  —  State  v,  Carlisle,  57  Mo.  clearly  seen  that  there  was  no  opportu- 

102;    State  V.   Dougherty,  55  Mo.  69;  nity   for    improperly    influencing   the 

State   V,  Barton,  19  Mo.  227;    State  t/.  jurors,  or  that  the  communication  was 

Bell,  70  Mo.  633.  not  calculated  to  affect  them  improp« 

Montana,  —  Territory     v.     Hart,     7  erly.  King  e».  State,  91  Tenn.  617  [rfllW 

Mont.  489.  Greenlow  v.  State,  4  Humph.  (Tenn.) 

Nevada,  —  State  z/.  Jones,  7  Nev.  408;  25;  Riley  z^.  State,  9  Humph.  (Tenn.) 

State  V,  Ward,  19  Nev.  297.  646;      Hines      v.     State,     8     Humph. 

New  Jersey,  —  Clarke  v.  Cole,  2  N.  (Tenn.)  601;  Ro we  v.  State,  11  Humph. 

J.  L.  259.  (Tenn.)  492;   Cartwright    v.  State,    12 

New  Mexico.  —  Territory  v,  Nichols,  Lea.  (Tenn.^  625].     See  also  infra^  X. 

3  N.  Mex.  76.  9.   CommunicaHoHs  with  Outsiders^  and 
New   York,  —  Anthony   v.  Smith,  4  notes. 

Bosw.  (N.  Y.)  503;  People  v,  Douglass,  Where  it  is  affirmatively  shown  that 

4  Cow.  (N.  Y.)  26.  no  one  was  with  a  juror,  who  had  sepa- 
Nortk  Dakota,  —  Stale  v,  Kent,  5  N.  rated  from  his  fellows,  with  whom  he 

Dak.  516.  could  communicate,  and  that  he  was 

Texas,  —  Jones  v.  State,  13  Tex.  168.  at  no  great  distance   from  the  other 

2.  California,  —  People  v,  Symonds,  jurors  and  their  officer,  and  where  the 
22  Cal.  349.  officer  says   that  he   believes  that  no 

Georgia.  —  Daniel   v.   State,    56   Ga.  outside   party,  except   the  judge,  had 

653.  had  any  communication  with  the  jurors 

Missouri,  —  State  v.  Sansone,  116  during  their  deliberation,  the  probabiU 
Mo.  i;  State  v,  Orrick,  106  Mo.  128;  ity  of  such  communication  is  too  re- 
State  V.  Avery,  113  Mo.  475;  State  v,  mote  to  warrant  the  appellate  court  ia 
Steifel,  106  Mo.  129;  State  v,  Payton,  finding  that  the  defendant  may  have 
90  Mo.  220;  State  v,  Collins,  86  Mo.  been  prejudiced.  Cartwright  v.  State, 
250.  12  Lea  (Tenn.)  620. 
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(e)  PemdifeilAe  aM  Prifltidloial  Bej^aiion.  —  While  the  separation  of  a 
jury  is  defined  to  be  the  departure  of  one  or  more  jurors  from 
their  fellows,  or  all  of  the  jurors  departing  from  each  other,*  not 
every  withdrawal  of  a  juror  from  the  immediate  presence  of  his 
fellows  constitutes  such  separation  as  will  affect  a  verdict.*  This 
question  may  be  considered  in  two  aspects,  either  as  depending 
upon  the  character  of  the  particular  separation  in  affording  an 
opportunity  for  improper  conduct  or  in  establishing  such  conduct,* 

The  AiBdaTitcff  a  Juror,  who  had  sepa-  6  Baxt.  (Tenn.)  201,  it  was  held  that  in 

rated  from  his  fellows,  that  he  had  not  the    absence    of    any  intimation   that 

been  tampered  with  during  his  absence  there   was  tampfering   with   jurors   by 

has  been  held  insufficient  evidence  of  outsiders,  the  fact  that  in  their  delibera- 

that  fact  in  a  capital  case.     Hines  v.  tions  the  jurors  were  not  at  all  times 

State,  8  Humph.  (Tenn.)  597.  gathered  int6  one  compact  body,  but 

In  Kelly  v.  State,  28  Tex.  App.  120,  gathered  into  small  squads  and  talked 

after  a  witness  for  the  state  had  been  about  the  case,  always  in  view  of  the 

^jtamined,  and  an  adjournment  taken  officer  in  charge,  was  not  misconduct. 

until   the   next  morning,   one   of    the  8.  See  supra,  X.  6,c,  (i)  (^)  Separation 

jurors,  understanding  the  court  to  ex-  without  Prejudice. 

cuse  the  jury  until  the  next  morning,  A  Here  Homentary  Withdrawal   of  a 

separated  himself  from  his  fellows  and  juror  out  of  the  presence  of  the  officer 

remained  away  from  them  until  that  does   not  establish   a   presumption  of 

time.     His  affidavit  in  exculpation  did  misconduct    where    it    is    not    shown 

not  state  where  he  was,  nor  with  whom  that  he  had  any  communication  with 

he  associated,  but  stated  that  ho  one  outsiders,  State  v.  Turner,  25  La.  Ann. 

said  anything  to  him  about  the  case,  573;  State  v.  Miller,  i  Dev. «  B.  L.  (N. 

and  that  his  separation  in  no  manner  Car.)  500;  People  v,  Wheatley,  88  Cal. 

had  anything  to  do  with,  nor  in  any  114;    or    even  where  communications 

manner  influenced,  him  in  finding  the  altogether  foreign  to   the  case  are  had 

verdict.     There  was  held  to  be  ground  with  outsiders,  as  where  a  juror  sepa- 

for  a  new  trial.  rated  a  short  distance  from  his  fellows 

But  it  has  also  been  held  that  if,  on  and  the  officer  and  told  a  servant  to 

a  trial  of  an  indictment  for  perjury,  take  care  of   his  horse.     M 'Carter  v, 

jurors  leave  the  court  room  during  the  Com.,  11  Leigh  (Va.)  663. 

progiess  of  the  trial,  without  leave  of  Absence  During  Delivery  of  Immaterial 

the  court  and  without  aft  officer,  the  Testimony.  —  In    State    «/.•  Parsons,    7 

verdict  will  not  be  vitiated  for  that  rea-  Nev.  57,  the  absence  of  a  juror  while  im- 

9on,  if  it  appears  by  the  affidavit  of  the  material  testimony  was  given  was  held 

jurors  that  they  spoke  to  no  one  during  not  to  be  such  an  irregularity  as  would 

their  absente.     Slate  v.  Carstaphen,  2  require  reversal,  the  testimony  having 

Hayw.  (N.  Car.)  238.  been  repeated  to  the  full  jury  there- 

Where  No   Objection  is  Made  to  the  after,  and   the   attention   of  the  court 

sufficiency  of  the  explanation  of  a  juror  having  been  called  to  the  fact  that  the 

who  has  separated  himself  for  a  short  juror  had  been  absent. 

time  from  his  fellows  during  the  pro-  Setnm  Before  Commencement  of  Argu- 

gress  of  a  criminal  case,  the  conviction  ment.  —  That  after    the    close    of   the 

will  not  be  disturbed,  especially  where  evidence,  and  before  the  closing  argu- 

it  is  shown  that  no  prejudice  resulted,  ment  for  the  state,  one  of  the  jurors 

Barrow  v.  State,  80  Ga.  191.  separated  himself  from  his  fellows  for 

1.  State  V,  Perry,  Busb.  L.  (N.  Car.)  a   few  minutes,   without  consent,  will 

330.  not   require   reversal,    where    the    ab- 

A  fedfanieal  BejMiratien  of  the  jurors  is  sence  of  the  juror  was  discovered  and 

established  by  the  fact  that  one  of  the  the  argument  deferred  until  his  return, 

jurymen  was  so  situated  that  he  could  State  v.  Bell,  70  Mo.  633. 

exchange  a  single  trord  with  a  stranger  Sudden  IllneM.  —  Where,  during  the 

without  being  overheard  by  the  bailiff,  trial,  a   witness  fainted  and  fell,  the 

State  V,  Harris,  12  Nev.  414.  fact   that  some  of    the  jurors  sitting 

8.  SetMtfstioii    of    Jurors    Into    Squads  near  carried  the  witness   into  an  ad- 

Within  Jury  Boom.  —  In  State  v.  Turner,  joining  chamber  is  no  such  misconduct 
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or  upon  the  fact  that  the  separation  does  not  fall  within  the 
technical  prohibition  of  the  law. 

(f)  Separation   in   Company   with   Bailiff  —  aa.  Generally.  —  The    pre- 
sumption will  not  be  indulged  that  a  separated  juror  was  tam- 
Sered  with  in   the   immediate    presence    of    the    officer  having 
im  in  charge.* 

as  is  entitled  to  consideration  by  the  ing  recess  a  bailiff  permitted  tlie  jurors 

appellate  court,   especially    where    it  to  separate,  and  allowed  several  per- 

furiher     appeared     that    the     sheriff  sons  to  enter  the  jury  room  and  have 

accompanied  them.     People  v.  Lee,  17  free  inteicourse  with  the  jury. 

Cal.  76.     See  also  People  v.  Buchanan,  Where  a  part  of  the  jurors  in  a  capi- 

(Gen.  Sess.)  25  N.  Y.  Supp.  490.  tal  case,  the  trial  of  which  lasted  several 

Withdrawal  of  Jnror  for  Examination  in  days,  frequently  separated  themselves 

Conrt.  —  In  State  z/.  Washburn,  91  Mo.  at    night     from     their     fellow-jurors, 

571,  there  was  held  to  be  no  ground  for  for  fifteen  or  twenty  minutes  at  a  time, 

interference  with  the  veidict  where  it  without  being  under  the  charge  of  an 

appeared  that  a  juror,  who  was  con-  officer,  there  was  held  to  be  such  an 

sidering  a  verdict  with  his  fellows,  was  irregularity  as  to  vitiate  the  verdict, 

brought  from  the  jury  room  into  court  M'Lain    v.    State,    10    Yerg.    (Tenn.) 

and    questioned    by    the    prosecuting  241. 

attorney  in  the  presence  of  the  defend-  1.  State  v,  Jones.  7  Nev.  408;   State 

ant  and  his  attorney  as  to  the  where-  v.  Harper,  loi   N.  Car.  761;    Evans  v, 

abouts  of  a  witness  in  a  case  then  on  State,  7  Ind.  271;  Crockett  v.  State,  52 

trial,  and  in  which  the  juror  in  ques-  Wis.  211. 

tion  was  also  to  be  a  witness,  nothing  Yiiiting  Home.  —  It  is~  competent  for 

whatever  being  said  with  reference  to  the  court   to  authorize  a  juror  to  visit 

the  case  in  which  the  juror  had  served,  his  home  in  the  company  of  one  of  its 

In  People  v.  Kalkman,  72  Cal.  212,  sworn  officers.  State  v,  Cucuel,  31  N. 
it  appeared  that  the  district  attorney,  J.  L.  249;  State  &.  Sansone,  116  Mo.  i; 
having  received  information  of  the  at-  Boyett  v.  State,  26  Tex.  App.  689, 
tempted  bribery  of  a  juror,  called  one  wherein  a  juror  was  permitted  to  visit 
of  the  jurors,  and  in  the  presence  of  his  sick  wife,  with  whom  and  a  young 
the  court  questioned  him  as  to  the  girl  he  was  allowed  to  remain  alone 
alleged  charge,  which  he  failed  to  for  some  time.  No  conversation  hav- 
prove,  but  at  the  request  of  the  court  ing  occurred  with  reference  to  the  case, 
stated  the  information  he  had  received,  except  that  the  juror's  wife  asked  about 
whereupon  the  jurors  were  discharged  and  received  an  answer  as  to  the  prob- 
and dismissed  from  the  court  room,  and  able  duration  of  the  trial,  it  was  held 
the  charge  was  investigated  and  ascer-  that  an  objection  to  the  separation  was 
tained  to  be  unfounded.     It  was  held  without  merit. 

that  there  was  no  error  in  the  refusal  In    Sight   and  Hearing  of    Offioer. — 

of    the   court  to  allow   the  jurors    to  Separation  of  jurors  conversing  with 

be    present    at    the    investigation,  as  outsiders  on   matters  foreign    to    the 

requested  by  the  attorney  for  the  de-  cause,  being  all  the  time  in  the  custody 

fendant,    where    they  were   fully   in-  and  within  the  sight  and  hearing  of 

structed    that  no  weight    should     be  the  officer  and  of  each  other,  is   not 

given  to  the  occurrence  in   consider-  such   a  separation  as  will   vitiate   the 

ing  their  verdict.  verdict.  Cook  v.  Territory,  3  Wyoming 

Improper  Condnct.  —  In  Heller  z/.  Peo-  no. 
pie,  22  Colo.  II,  the  judgment  was  re-  Kisoondnot  While  Ont  in  Charge  of  OA- 
versed  on  a  showing  that  the  officers  in  oer.  —  In  Jenkins  v.  State,  41  Tex.  128, 
charge  of  the  jurors  allowed  them  to  a  capital  case,  there  was  held  to  have 
separate,  permitted  intoxicants  in  the  been  no  such  separation  as  would  re- 
jury  room,  and  engaged  in  con  versa-  quire  reversal  where  a  juror  left  the 
tion  with  members  of  the  jury  which  main  body  of  the  jury  and  the  officer 
resulted  in  an  altercation,  so  that  a  on  the  street,  stepped  into  a  saloon  in 
breach  of  the  peace  was  narrowly  their  full  view  and  hearing,  and  pro- 
averted,  cured  a  cigar. 

In  State  v,  Sherbourne,  Dudley  (Ga.)  But    in    Burns    v.    State,   37  Tex. 

28,  a  new  trial  was  granted  where  dur-  Crim.  Rep.  587,  a  conviction  was  re- 
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bb.  Walking  or  Riding  for  Exerctse.  —  It  is  competent  for  the  court 
to  permit  the  jurors  or  any  number  thereof  to  ride  or  walk  out 
for  exercise  in  company  with  its  sworn  officers.  * 

cc.  Hotel  Accommodations.  —  That  jurors  occupied  different  rooms 
in  a  hotel  has  been  held  not  to  be  a  separation  in  contemplation 
of  law  where  they  were  all  under  the  supervision  of  the  officers  of 
the  court.* 

dd.  Separation  for  Meals.  —  There  is  no  separation  when  jurors 
are  permitted  to  go  to  a  hotel  or  restaurant  for  their  meals  in 
charge  of  officers,  no  communications  being  had  with  outsiders,' 
although  there  may  be  an  actual  separation  of  the  jurors  in  their 
positions  at  the  dining  tables  while  remaining  in  view  and  under 

versed  because  ten  of  the  jurors  came  and  after  final  submission  were  per- 

into  the  jail  and  talked  to  the  prison-  mitted   to  sleep  at  night  in   separate 

ers,  some  of  them  discussing  the  vari-  rooms,  unlocked  and  unguarded, 

ous  phases  of  the  defendant's  case,  the  Adjoining  Sooms.  —  Where  the  sepa- 

outer  door  of  the  jail  being  locked  at  ration  consisted  in  the  jurors'  sleeping 

the  time  and  the  other  jurors  remain-  in  two  adjoining  but  noncommunicat- 

ing  in  the  jail  office.  ing  rooms,  one-half  of  their  number  in 

That    a  juror,  while  on  the  public  each,  and  it  also  appeared  that  their 

street,  left  his  fellows  and  went  into  a  custodians  slept  in  a  room  connecting 

store,  and  there  procured  writing  ma-  with  one  of  the  rooms,  that  the  doors 

terials  and  wrote  a  note,  is  such  mis-  were  locked,  and  that  the  jurors  were 

conduct    as,    if    not    explained,    will  not   in  any  way    tampered   with,   the 

require    a  new  trial.      Cartwright  v,  court  declined  to  interfere.     Com.  v. 

State,  71  Miss.  82.  Manfredi,  162  Pa.  St.  144. 

1.  State  V,  Cucuel,  31  N.  J.  L.  249;  Booms  Opening  into  Common  Pauage. 
State  V.  Griffin,  71  Iowa  372,  holding  — In  Kennedy  v.  Com.,  2  Va.  Cas.  510, 
that  a  verdict  should  not  be  disturbed  the  jurors,  on  their  retirement  for  the 
because  during  the  deliberation  of  the  night,  were  placed  upstairs  in  a  tavern, 
jury  one  of  the  jurors  was  taken  ill  in  five  lodging  rooms,  which  were 
and  was  permitted  to  separate  from  his  separated  from  each  other  by  a  com- 
fellows  and  walk  in  the  open  air  accom-  mon  passage,  into  which  they  all 
panied  by  an  officer,  no  communication  opened;  the  doors  of  the  lodging 
having  been  had  by  him  with  any  out-  rooms  were  generally  open;  the  doors 
sider.  to  the  common  passage  were  kept  con- 

Jnry  Takon  Beyond   Jnrisdiotion.  —  It  stantly  shut,  so  as  to  exclude  other  per- 

has  been  held  to  be  no  dispersion  of  sons.     This  disposition  of  the  jurors 

the  jurors  in  legal  efifect  where  they  was  held  to  be  a  strict  compliance  with 

were  taken  beyond  the  border  of  the  (he  law,  which   requires  that  the  jury 

state,  it  appearing  that  they  were  in  should  be  kept  together, 

fact  in  charge  of  an  officer  for  neces-  Where,  during  a  protracted  trial,  the 

sary  exercise  and   that   they   did  not  jurors  were  committed  at  night,  dur- 

separate  or  disperse  in  fact,  communi-  ing  adjournment,  to  the  sherifif,  who 

cate  with  outsiders,  nor  question    the  placed   them   in   a  hotel,  as   the  best 

authority  of  their  custodian.     King  v,  accommodation  he  could  find,  in  five 

State,  91  Tenn.  617.     And   the  same  different  rooms,  having  the  doors  un- 

conclusion  was  reached  where  the  jury  locked  for  fear  of  fire,  opening  upon  a 

was    conducted    from    the    county  in  common  passage,  communicating  with 

which  the  trial  was  pending  into  an  the  street  below  by  two  flights  of  stairs, 

adjoining  county.    Thompson  v.  Com.,  there  was  held  to  be  no  such  separation 

8  Gratt.  (Va.)  637.  of  the  jury  as  would  require  conviction 

2.  State  V.  Robinson,  20  W.  Va.  713;  of  murder  in  the  second  degree  to  be 
Wright  V.  State,  35  Ark.  639,  wherein  set  aside.  Thompson  v.  Com.,  8  Gratt. 
it  was  held  to  be  no  abuse  of  discre-  (Va.)  637. 

tion  to  refuse  a  motion  for  a  new  trial        8.  State  v.  Nockum,4i  La.  Ann.  689; 
on  the  ground  that  the  jurors  before    State  v.  Riley,  41  La.  Ann.  693. 
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the  supervision  of  the  officer  in  charge,*  and  though  some  of  the 
jurors  are  left  behind  in  the  jury  room  under  the  charge  of 
another  officer.*  An  unauthorized  separation  may  occur,  how- 
ever, on  occasions  of  this  kind,  as  where  jurors  withdraw  them- 
selves entirely  from  the  sight  or  control  of  the  officer  in 
attendance.* 

ee.  Separation  for  Necessary  Purposes.  —  The  temporary  retirement 
or  separation  from  his  fellows  of  a  juror  or  jurors,  for  a  necessaiy 
purpose  and  in  companv  of  a  bailiff,  is  not  an  illegal  or  irregular 
separation,*  although  the  juror  withdraws  from  the  presence  of 

1.  Coleman  v.  State,  17  Fla.  2o6.  jurors  left  their  room,  accompanied  by 
Kegro  Fed  Apart  from  dther  Jurors.  —    an  officer,   went  to  a   restaurant  and 

Where  one  of  the  jurors  was  a  negro,  ordered  supper,   and  while  the  same 

it  was  held  that  the  fact  that  he  took  was    being    prepared    three  of    them 

his  meals  with  other  colored  men  in  a  went  to  a  bar  about  twenty-five  feet 

room  separate  from  the  other  jurors,  distant  from  the  officer  and  the  other 

butcommunicating  by  an  open  doorway  jurors,  and  drank,  and  thereafter  re- 

with  the  room  in  which  the  laiter  ate,  joined    their  fellows  and   the  officer, 

was  not  a  ground  for  a  new  trial,  the  partook  of  the  supper,  and  returned  to 

whole  body  of  the  jury  being  on  such  the  court  house,  but  instead  of  going 

occasions  under  the  observation  of  the  into  the  jury  room  went  into  the  court 

officer  in  charge  and  none  of  the  jurors  room,  and  there  continued  their  delib- 

being    approached    or    communicated  erations  until  they  had  agreed  on  a 

with    on     the    subject    of    the    trial,  verdict  of  guilty.     Foilovdng  People  v. 

Wright  V,  State.  35  Ark.  639;    Kee  v,  Brannigan,  ai  Cal.  337. 

State,  28  Ark.  155.  ^»  Arkansas,  —  Maclin    v.   State,  44 

2.  Com.  V.  Gagle,  147  Mass.  576,  Ark.  115. 

3.  IlliutratioxLi.  —  In    State    v.   Mur-        Georgia,  —  Neal    v^    State,    64    Ga. 
ray,  91   Mo.  95,  a  conviction  for  mur-    272. 

der  was  reversed  because  some  of  the  Indiana,  —  Masterson    v.  State,    144 

jurors  were  suffered  to  remain  in  the  Ind.  240. 

dining  room  of  a  hotel  while  others  of  Iowa,  —  State  v.  Bowman,  45  Iowa 

them  went  to  the  bar  of  a  saloon,  out  418. 

of  sight  of  their  fellows,  the  sheriff  in  Kansas,  —  State  v.   Flack,   48   Kan. 

charge  standing  inside  of  the  saloon.  146. 

In   People  v,  Schad,  58  Hun  (N,  Y.)  Louisiana,  —  State  v,    Nockum,    41 

571,  a  conviction  was  set  aside  where  La.  Ann.  689;    State  v.  Riley,  41  La, 

it  appeared  that,  without  leave  of  the  Ann.  693;  State  v.  Nelson,  32  La.  Ann. 

court,  the  officer  having  charge  of  the  842. 

jurors  took  them  some  distance  from  Massachusetts,  —  Chemical      Electric 

the  court  house  to  dinner;  that  one  of  Light,  etc.,  Co.  v,  Howard,  150  Mass* 

the  jurors  sepaiated  from  his  fellows  495. 

and  drank  intoxicating  liquors;    that  Minnesota,  —  State    v.    Conway,    23 

another  went  alone  to  another  part  of  Minn.  291. 

the    hotel,   and    other    jurors  in    the  Mississippi,  —  Green     v.     State,     59 

meantime  having  set  out  to  return  to  Miss.  501. 

the  court  house,  he  followed,  but  did  Missouri, — State   v.   Rush,  95   Mo. 

not  overtake  them  until  arrival  at  the  199;    State  v.  Woodward,  95   Mo.  129; 

court    house;     that    thereafter,    when  State  v.  Collins.  86  Mo.  250;    State  v, 

taken  to  the  hotel  for  another  meal,  Payton,  90  Mo.  220;  State  v.  Crawford, 

the    first    mentioned    juryman    again  99  Mo.  74:  State  v.  Dyer,  139  Mo.  199. 

separated  from  the  rest  and  drank  In*  Montana.  —  Territory   v,  Clayton,  8 

toxicating  liquor.  Mont.  i. 

In  People  v,  Thornton,  74  Cal.  482,  New  Mexico,  —  Roper  v.  Territory,  7 

it   was   held   that  a   new  trial  should  N.  Mex.  255. 

have   been   granted    for    a   separation  North  Carolina.  —  State   v,  Lytle,  5 

where  it  appeared  thai  after  retiring,  Ired.   L.  (N.  Car.)  58  [citing  State  w, 

and  before  agreeing  upon  a  verdict,  the  Kimbrough»  2  Dcv.  L.  (N.  Car.)  431; 
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the  officer  or  is  out  of  his  sight  for  the  short  time  required  for 
the  purpose.* 

(2)  In  Civil  Cases.  —  In  the  absence  of  injury,  a  mere  separa- 
tion of  the  jury  in  civil  cases  without  the  consent  of  the  court  is 
noX.per  se  sufficient  ground  for  a  new  trial.*  It  is  not  the  gen- 
eral practice  in  the  United  States  to  isolate  jurors  in  civil  cases 
during  necessary  adjournments  which  take  place  during  the 
progress  of  the  trial,  but  it  is  the  general  practice  to  permit  them 
to  separate  after  receiving  due  admonition  from  the  court  not  to 
converse  or  receive  communications  touching  the  case  on  trial.' 

State  V,  Miller,  i  Dev.  &  B.  L.  (N.  the  jury  room,  is  not  ground  for  a  new 

^r.)  500].  trial.     State    v.   Collins,   86   Mo.   250. 

Tennessee.  —  Rowe     r.      State,      ii  See  also  State  v.  Pay  ton,  90  Mo.  220. 

Humph.  (Tenn.)  492.  That  twu  jurors  left  the  jury  room  in 

Texas.  —  Cox  v.  State,  7  Tex.  App.  charge-  of  the  bailiff  for  a  necessary 

i;    Soria  v.  State,  2    Tex.  App.  297;  purpose,  and  were  absent  ten  or  fifteen 

Jack  V.  State,  26  Tex.  i.  minutes,  the  other  jurors  during  the 

Virginia. — Thomas  v.  Com.,  2  Va.  time  remaining  in  the  room  unguarded, 

Cas.  479.  with  the  doors  and   windows  closed, 

Washington.  —  Edwards     v,     Terri-  but  not  locked,  will  not  vitiate  the  ver- 

Cory,  I  Wash.  Ter.  195.  diet,  where  it  is  shown  that  none  of  the 

But  where  it  appeared  that,  five  of  jurors  had  any  communication  with  an 
the  jurors  having  been  permitted  to  outsider  during  the  separation.  Corn- 
retire  from  the  court  room  in  charge  of  wall  v.  State,  91  Ga.  277. 
an  officer,  another  juror  left  the  box,  1.  State  v.  voxti^y^  24  La.  Ann.  192; 
without  the  knowledge  of  the  court,  State  v.  Lytle.  5  Ired.  L.  (K.  Car.)  58; 
passed  out  of  the  court  room,  and  did  Skates  v.  State,  64  Miss.  644. 
no\  return  until  after  the  officer  who  Attendant  flniploions  Clrciinistanoet.  — 
h2d  been  sent  for  him,  and  who  dur-  That  two  jurymen  went  into  a  water- 
ing the  separation  had  not  seen  him,  closet  where  a  stranger  was,  and  that 
met  him  quickly  returning  to  the  court  another  stranger  went  in  afterwards, 
room  and  escorted  him  back,  it  was  and  that  all  four  were  in  the  closet  for 
held  that  the  verdict  should  have  been  some  time  and  out  of  the  view  of  the 
set  aside,  although  the  absentee  in  officer,  was  held  to  be  of  itself  such  a 
question  testified  that  he  had  no  com-  separation  as  required  a  conviction  of 
munication  with  any  person  during  his  murder  in  the  first  degree  to  be  set 
absence.  Ovcrbee  v.  Com.,  i  Rob.  aside.  State  v.  Robinson,  20  W.  Va. 
(Va.)  819.  714. 

OAoen  Kot  Bpedallj  Sworn.  —  There  2.  Stutsman  v.   Barringer,   16    Ind. 

is  no  reversible  error  in  the  fact  that  363;    Drummond  v.  Leslie,  5  Blackf. 

during  the  progress  of  the  trial,  and  (Ind.)  453;  New  Albany  t^.  McCulloch, 

before  all  the  evidence  was  in,  a  juror  127  Ind.  500;   Vlcksburg,  etc.,  R.  Co. 

withdrew  for  a  short  time  for  a  neceS'  v.  Elmore,  46  La.  Ann.  1237;  Graves  v. 

^ary  purpose,  in  charge  of  an  officer  of  Monet,  7  Smed.  &  M.  (Miss.)  45;   An- 

ihe  court  who  was  not  specially  sworn  thony  v.  Smith,  4  Bosw.  (N.  Y.)  503. 

for  that  purpose,  Wilhelm  v.   People,  Ditoretion  of  Court.  —  A  motion  for  a 

72  111.  468,  distinguishing  Mclntyre  v.  new  trial  upon  the  ground  of  a  separa- 

People,  38  111.  514,  and  Lewis  v.  Peo-  tion  of  the  jury  is  addressed  to  the  dis- 

ple,  44  111.  453.  wherein  the  jury  had  cretion  of  the  court.     Downer  v.  Bax- 

retired  to  consider  its  verdict,  and  was  ter,  30  Vt.  467;    Edgell  v.  Bennett,  7 

unaccompanied  by  a  sworn  officer,  as  Vt.  534. 

reauired  by  statute.     See  sufra,  X.  i.  8.  Dozenback  v.  Raymer,  13  Colo. 

b.  (i)  Necessity  for  Special  Oat n.  451;    Stancell   v,    Kenan,   33    Ga.    56; 

Jnron  Left  Without  Bailiif.  —  Tempo-  Compton  v.  Arnold,  54  Mo.  149:  Oram 

rary  separation  of  jurors  from   their  v.   Bishop,   12  N.  J.   L.   153;    Edward 

fellows,  in  a  capital  case,  ten  going  out  Thompson  Co.  v.  Gunderson,  (S.  Dak. 

in  eharge  of  an  officer  for  a  necessary  1807)  71   N.  W.  Rep.  764;    Ragland  r. 

tmrpose  and  two  remalaia|;  locked  in  Wills,  6  Leigh  (Va.)  i.    But  see  Meyer 
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d.  Separation  Before  Completion  of  Jury.  —  It  is  a  mat- 
ter of  discretion  with  the  trial  court  to  permit  the  separation  of 
jurors  who  have  already  been  selected  while  the  trial  panel  is 

being  made  up,   and  no    error  is  assignable  unless  injury  has 
resulted.*     And  even  in  a   capital  case   it  has  been  held  that 

V,  Cadwalader,  49  Fed.  Rep.  32,  hold-  quire  reversal  of  a  conviction  because, 
ing  that  where  the  Jurors  separated  at  against  the  objection  of  the  defendant, 
each  session  of  the  court,  it  will  be  jurors  who  had  been  passed  for  cause 
presumed  that  they  saw  and  read  pub-  by  both  sides,  but  who  had  not  been 
ushed  statements  in  the  daily  issues  of  sworn,  were  allowed  to  separate  during 
leading  journals  respecting  the  case  on  a  recess  taken  to  await  the  return  of  an 
trial  which  would  calculate  to  preju-  additional  venire  ordered  for  the  pur- 
dice  them  against  the  plaintiffs  and  de-  pose  of  completing  the  panel, 
prive  the  latter  of  a  fair  trial.  In  Nomaque  v.   People,   i    111.   145, 

Abtenoe  from  Jury  Box.  —  The  tempo-  the  court,  while  declining  to  give  a 

rary  absence  of  a  juryman  from  the  positive  opinion,  said   that  it  was  an 

jury  box  is  not  a  ground  for  disturb-  act  of  great  indiscretion  on  the  part  of 

ing  the  verdict  where  there  is  nothing  the  trial   court  to  permit  jurors  who 

in  the  record  to  indicate  that  the  de-  were  accepted  and  sworn  to  go  out  be- 

fendant  or  his  counsel  was  not  fully  fore  the  completion  of  the  jury, 

aware  of  the  fact.     Steward  z/.  Hinkel,  Prejudioe.  —  In   the  absence  of    any 

72  Cal.  187  \ciiing  Berry  v,  De  Witt,  27  showing  of  prejudice,  it  is  held  that  the 

Fed.    Rep.    723;    Parsons  v.   Huff,  38  mere  fact  that  the  jurors  selected  were 

Me.  141].  permitted  to  separate  before  the  com- 

In  Eastman  v.  Tuttle,  i  Cow.  (N.  Y.)  pletion    of    the  jury    is   not  available 

248,  it  was  held  that  there  was  no  re-  error.    State  v.  Clifford,  58  Wis.  113. 

versible     error,     no     injury     having  Where  a  juror  who  has  been  accepted 

resulted,  because,  without  the  knowl-  separates  from  his  fellows  pending  the 

edge  of  the  justice  or  the  parties,  a  completion  of  the  jury,    but   remains 

juror  absented  himself  during  the  ex-  seated   in    the    bar,    while    the    other 

amination  of  a  witness,  when  as  soon  jurors  selected  retire  in  charge  of  an 

as  the  absence  was  discovered  the  ex-  officer,  and  there  remain  for  some  time, 

amination   was    suspended    until    the  there  is  no  necessity  for  disturbing  the 

juror's  return,  upon  which  and  without  verdict,  it  not  being  shown   that  the 

objection   the    examination   was    pro-  juror  in   question  was  approached  or 

ceeded  with  de  novo.  engaged  in  conversation  with  any  per- 

//  Is  Contempt  for  a  juror  to  leave  his  son.     Bailey   v.   State,   26  Tex.   App. 

seat  without  the  consent  of  the  court  706. 

or  its  knowledge  or  that  of  the  parties.  The   venire    may    be   quashed,   the 

Ex  p.  Hill,  3  Cow.  (N.  Y.)  355,  jurors  selected  discharged,  and  a  new 

Separation  on  View.  —  On  a  view  of  irenire  awarded  when  before  the  com- 

premises  had  by  consent,  it  was  held  pletion  of  the  trial  jury  there  is  an  un- 

not  to  constitute  misconduct  that  one  of  authorized  separation  and  conversation 

the  j  urors,  who  by  reason  of  lameness  is  held  between  a  witness  and  some  of 

was   unable  to   walk   over  the   prem-  the    jurors.     McKenzie    v.    State,    a6 

ises,  remained  in  a  carriage  on  a  high-  Ark.  334. 

way  alongside  and  in  view  of  a  greater  Be-ezfunination.  —  Where  members  of 

part  of  the  premises.    Keller  v.  Bley,  the  panel  who  have  been  selected  as 

15  Oregon  429.  trial  jurors  are   allowed    to    separate 

1.  Maclin  v.  State,  44  Ark.  115;  until  the  completion  of  the  jury  they 
Frances  v.  State,  6  Fla.  306;  Smith  v,  may  be  sworn  without  being  again  ex- 
State,  63  Ga.  168;  State  v.  Burns,  33  amined  on  their  voir  dire,  Curtis  v. 
Mo.  483;  Curtis  V,  Com..  87  Va.  589;  Com.,  87  Va.  589. 
Tooel  z\  Com.,  11  Leigh  (Va.)  749;  In  Smith  9.  State,  63  Ga.  168,  it  was 
State  V,  Voorhies,  12  Wash.  53,  wherein  held  that  the  prisoner  had  a  right  to 
it  was  held  that  a  statutory  provision  have  the  impartiality  of  the  jurors  who 
that  jurors,  in  criminal  cases,  shall  had  been  separated  tested  again  before 
not  be  allowed  to  separate,  except  by  they  were  sworn,  but  that  his  failure 
consent  of  the  defendant  and  the  to  ask  for  or  propose  the  same  was  a 
prosecuting    attorney,    would  not  re^  waiver  of  the  right. 
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where  several  days  are  consumed  in  forming  the  panel  it  is  not 
necessary  that  jurors  who  have  been  accepted  should  be  commit- 
ted to  the  custody  of  the  sheriff  until  the  completion  of  the  jury.* 

e.  Separation  by  Consent.  —  Where  the  practice  in  crim- 
inal  cases  is  to  allow  the  jurors  to  separate  during  the  progress  of 
the  trial,  with  the  consent  of  the  parties,*  a  motion  for  the  dis- 
charge of  the  jury  because  of  the  separation  of  the  jurymen  for 
the  night  is  properly  denied  where  it  appears  that  the  separation 
was  on  the  defendant's  motion  and  with  his  consent.'  The  prac- 
tice is  often  fixed  by  statute  under  which  consent  is  required  in 
certain  cases,*  and  under  such  statutes  it  is  error  to  permit  a 
separation  in  a  criminal  case  against  the  objection  of  the  parties.* 

Where  Joron  Beqvired  to  be  Kept  Togetker.  —  In  cases  of  such  a  grade  as 

1.  Frances  V.  State,  6  Fla.  306;  Epes*s  Bat  in  State  v,  Holedger,  15  Wash. 
Case,  5  Gratt.  (Va.)  676.  443,  it  was  held  that  while  it  is  repre- 

2.  McCorkle  v.  State,  14  Ind.  39;  hensible  conduct  on  the  part  of  the 
Evans  v.  State,  7  Ind.  271.  See  infra,  court  in  asking  counsel  in  the  presence 
X.  6.  g.  Separation  After  Finding  of  of  the  jury  if  they  had  any  objection 
Verdict.  to  the  separation  of  the  jurors,  yet  in 

8.  People  V.  Hawley,  11 1  Cal.  78.  the  absence  of  any  showing  of  preju- 

Where  There  le  Ko  Itcjudioe,  it  not  ap-  dice  there  is  not  for  that  reason  suffi- 

pearing  that  there  was  any  misconduct  cient  ground  to  call  for  a  reversal, 

during  the  separation,  such  separation,  6.  Gonditioxis  under  Xandatory  Statutes, 

occurring  with  the  consent  of  the  ac-  — Where  by  statute  the  jurors  in  the 

cused  as  well  as  that  of  the  prosecu-  trial  of  an  indictment  for  a  felony  are 

tion,  cannot  be  complained  of.     People  expressly  forbidden  to  separate,  unless 

V.  Tarm  Poi,  86  Cal.  225.  by  permission  of  the  court  and  the 

Diearetlon  of   Court.  —  Where  parties  consent  of   the  prosecuting    attorney 

consent  to  the  separation,  its  allowance  and  counsel  for  the  defendant,  and  then 

is   held   to  be   discretionary  with  the  only  in  the  custody  of  an  officer,  the 

court.     State  v.  Mix,  15  Mo.  153.  court  cannot  permit  a  separation  over 

4.  State  V,  Frier,  118  Mo.  648.  the  objection  of  the  defendant  irrespec- 

Who  May  Ooneent.  —  In   Texas^  where  tive    of    the     question    of    prejudice 

by  statute  the  jurors   cannot  be  per-  or  injury.     Defriend  v.  State,  22  Tex. 

mitted  to  separate  except  with  the  con-  App.    570;    Robinson     v.     State,     30 

sent  of  the  accused,  it  was  held  that  Tex.  App.  459;  Grissom  v.  State,  4  Tex. 

the  attorney   for  the  accused  had  no  App.  374;  Cox  v.  State,  7  Tex.  App.  i; 

power  to  give  such  consent.     Brown  v.  Early    v.    State,    i     Tex.    App.     248; 

State,  38  Tex.  482.  Wright    v.  State,    17  Tex.   App.   152; 

Soopo  of  Consent.  —  Consent  to  a  sepa-  Walker  v.  State,  37  Tex.  366;    Brown 

ration  cannot   be   taken  as  a  consent  v.  State,  38  Tex.  482. 

that  a  juror  may  absent  himself,  and  so  The  Texas  statute  (Code  Crim.  Pro., 

necessiute  the  discharge  of  the  other  §  687)  forbidding    the    separation    of 

jurors.     State  v.  Ward,  48  Ark.  36.  jurors  in  certain  cases,  unless  under 

Consent  upon  Condition.  —  In  Wilson  conditions  therein  prescribed,  is  man, 

V.  State,  18  Tex.  App.  576,   the  judg-  datory,  and  where,  in  a  capital   case, 

ment  was  reversed  because  of  the  vio-  jurors  have  become  separated  from  an 

lation  of  an  express  condition  imposed  officer  who  has  taken  them  from  the 

by  the  defendant  upon  his  consenting  main    body,    there    must    be    a    new 

to  a  separation,    that  the    separating  trial.     Warren   v.  State,  9  Tex.   App. 

juror  should  be   accompanied  by  the  620. 

sheriff.  Disregard  of  a  mandatory  provision 

Addng  Consent  in  Presenoe  of  Jury.  —  that  the  jurors  shall  not  be  permitted 

It  has  been  held  to  be  error  to  ask  con-  to  separate  without  the  consent  of  the 

sent  in  the  presence  of  the  jurors  that  defendants  will  require  reversal  of  a 

they  be  allowed  to  disperse.     Lyman  conviction.    State   v.  Place,   5   Wash. 

V.  State,  69  Ga.  404;  Mitchell  v.  Sute,  773;    State    r.  Smith,   102    Iowa  656; 

41  Ga.  527.  State  v,  Garrity,  98  Iowa  loi. 
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to  require  the  jurors  to  be  kept  together,  consent,  in  the  absence 
of  a  statute,  will  not  obviate  the  error  of  an  unauthorized  separa- 
tion,^ as,  for  instance,  in  prosecutions  for  capital  offenses ; '  but 
the  legislature  may  allow  the  separation  of  the  jurors,  even  in  a 
capital  case,  with  the  consent  of  the  defendant,  and  i-f  the  separa- 
tion takes  place  with  the  free  consent  of  the  prisoner  under  such 
a  law,  there  is  no  cause  for  complaint.' 

/.  After  Submission  and  Deliberation  —  criainai  cmm.  — 

In  capital  cases  the  jurors  should  not  be  permitted  to  separate 
except  during  the  progress  of  the  trial,  if  at  all,  and  not  after  the 
case  is  finally  submitted  to  them,^  any  more  than  a  separation 
should  be  permitted  in  other  criminal  prosecutions,  the  general 
rule  being  that  in  criminal  cases,  even  where  separation  may  be 
permissible  during  the  trial,  the  jurors  should  be  kept  together 
after  the  case  is  submitted  to  them  and  until  they  are  finally  dis- 
charged from  its  consideration.* 

1.  Wiley  V.   State,    i   Swan  (Tenn.)  Walrath  v.  State,  8  Neb.  80;  Bergin  v. 

256;  Cantwell  V.  State,  18  Ohio  St.  477.  State,    31     Ohio    St.    iii;    People    v. 

In  Com.  z/.  Costello,  ia8  Mass.  88,  it  Reagle,  60  Barb.  (N.  Y.)  527.     Bat  see 

was  said  that  if  a  court  cannot  lawfully  State  v,  Babcock,  i  Conn.  401,  to  the 

allow  a  jury  to  separate  without  the  contrary. 

consent  of  the  defendant,  it  is  at  least  In  State  v.  Senn,  32  S.  Car.  392,  a 

doubtful   whether    such  consent    will  verdict  was  set  aside  because  the  jurors, 

cure    the    difficulty.      Citing    Rex    v,  while    deliberating,  and  without  per- 

Woolf,   I  Chit.   Rep.  401,  18  £.  C.  L.  mission,  left  their  room,  took  posses- 

IZ5,  sub  nom.  Rex  v.  Kinnear,  2  B.  &  sion  of  the  court  room,  and  there  came 

Aid.  462;    Peififer  v.  Com.,  15  Pa.  St.  into  contact  with  constables  of  the  court 

468.  who  were  present. 

9.  Woods  V.  State,  43  Miss.  364;  White  and  Colored  Ken  Plaoed  in  I>iira> 
State  V.  Cucuel,  31  N.  J.  L.  249  [drnying  ent  So<nBS.  —  In  State  v.  Foster,  45  La. 
the  doctrine  of  Stephens  v.  People,  19  Ann.  1176,  the  jury  consisted  of  ten 
N.  Y.  549];  Peiffer  v.  Com.,  15  Pa.  St.  white  and  two  colored  jurors,  who, 
468;  Wesley  v.  State,  11  Humph,  during  their  deliberation,  were  placed 
(Tenn.)  502;  People  v.  Shafer,  i  Utah  in  different  rooms  about  thirty-five  feet 
260.  But  see  H Hands  v.  Com.,  iii  Pa.  apart,  unaccompanied  by  an  officer;  the 
St.  I,  wherein  the  jurors  after  being  doors  were  unlocked,  and  such  con- 
sworn  were  allowed  to  separate  over  ditions  obtained  that  the  jurors  could 
night  by  consent  of  the  accused,  and  leave  without  the  knowledge  of  the 
the  next  morning  the  court  discharged  deputy  sheriff.  It  was  held  that  mis- 
the  jury,  considering  the  irregularity  conduct  would  be  presumed,  and  that 
as  one  which  was  not  cured  by  the  con-  the  verdict  should  be  set  aside, 
sent  of  the  prisoner.  It  was  held  that  With  tho  Gouent  of  the  accused  the 
the  separation  did  not  give  rise  to  such  presiding  judge  may  permit  the  jurors 
an  absolute  necessity  as  justified  the  to  separate  from  time  to  time  until  the 
discharge  of  the  jury,  and  that  such  final  submission  of  the  case.  Stephens 
discharge  operated  as  an  acquittal.  v.    People,    19  N.    Y.   549;    Elkin  v. 

In  Elkin  v.  People,  5  Colo.  508,  it  People,  5  Colo.  508. 

was  held  that  the  practice  of  permit-  6.  Georgia,  —  Berry  v.  State,  10  Ga. 

ting  jurors  to  separate  during  the  trial  511. 

of    important   criminal   cases    of   the  Iowa.  —  State  v.  Fertig,  84  Iowa  79. 

grade  of  felony,  and  especially  in  mur-  Kansas, — State  v,  Bailey,  32  Kan.  83. 

der  cases,  though  not  of  itself  error,  is  Minnesota,  —  Maher  v.  State,  3  Minn, 

highly  improper,   even  though    done  444. 

with  the  consent  of  the  prisoner.  Missouri,  —  State  v,  Avery,  X13  Mo. 

8.  Hartigan    v.   Terntory,   i  Wash.  475;  State  v.  Orrick,  106  Mo.  124;  Sute 

Ter.  447.  V,  Frier,   118  Mo    648;  State  v,  How- 

4«  State  V,  Hendricks,  32  Kan.  559;  land,  119  Mo.  419. 
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Separstion  to  Teitiiy  in  Another  8iiit.  —  A  temporary  separation  of  a 
juror  frora  his  fellows,  after  submission  and  retirement,  which 
separation  is  by  direction  of  the  court  for  the  purpose  of  procur- 
ing his  testimony  in  a  pending  case,  the  juror  immediately  return- 
ing to  the  jury  room  on  a  continuance  of  such  case,  will  not 
vitiate  the  verdict.* 

In  Civil  CftMs  it  is  held  that  a  jury  charged  with  the  final  con- 
sideration of  a  cause  should  not  be  permitted  to  disperse  without 
the  consent  of  the  parties*  or  the  permission  of  the    court,' 

Nebraska.  —  Walrath  v.  State,  8  Neb.  fellows  after  final  submission,  and  be- 

80.  fore    agreement,   for    the    purpose  of 

Ohio,  —  Parker  v.  State,  18  Ohio  St.  obtaining    and    drinking  intoxicating 

88.  liquors,  when  not  explained  or  shown 

Washington,  — Anderson  v.  State,  2  to  be  excusable,  is  such  misconduct  as 

Wash.    183;    State  v.   Rogan,    (Wash,  will  entitle  the  defendant  in  a  criminal 

1897)  50  Pac.  Rep.  582.  proceeding  to  a  new  trial.      Weis   v. 

After  Charge,  but  Before  Betirement  —  State,  22  Ohio  St.  486;  State  v,  Baldy, 

It  is  held  that  the  court  may  permit  a  17  Iowa  39. 

separation  of  the  jurors  after  the  in-  In  State  v.  Tilghman,  11  I  red.  L.  (N. 

structions  during   the    arguments    of  Car.)  513,  the  reviewing  court  declined 

counsel  and  at  any  time  before  they  to  interfere  though  three  different  mem- 

finally  retire  in  charge  of  their  bailiff  bers  of  the  jury  several  times  separated 

for  deliberation.     State  v.  McKinney,  themselves  from  their  fellows,  after  re- 

31    Kan.   570;  State  v,  Hendricks,    32  tirement  for  deliberation;  and  it  ap- 

Kan.  559.  peared  that  notes  were  thrown  from  the 

But  it  is  also  held  that  after  the  windows  of  the  jury  room,  persons 
charge  a  just  protection  of  the  prison-  were  admitted  thereto,  refreshments 
er*s  rights  and  those  of  the  state  for-  taken  therein,  and  that  one  juror  con- 
bids  a  separation,  the  reason  of  the  versed  with  a  stranger  outside  the  jury 
rule,  as  well  as  the  rule  itself,  apply-  room. 

ing  to  cases  which  are  not  capital  as  Where  the  Verdiet  Appears  to  Be  Bight» 

well  as  to  capital  cases.    State  v,  Popu-  it  is  held  in  Indiana  that  even  if  there 

lus,  12  La.  Ann.  710.  is  a  separation  without  leave  of  court 

Indispensable  Necessity,  —  After  the  after  retirement  of  the  jury,  in  viola- 
jury  has  been  instructed  and  has  retired  tion  of  the  statute  in  that  regard,  a  new 
to  deliberate,  it  should  be  kept  in,  un-  trial  will  not  be  granted  for  that  cause, 
less  in  a  case  of  indispensable  neces-  Masterson  v.  State,  144  Ind.  240;  Creek 
sity.     State  v.  Nelson,  32  La.  Ann.  842.  v.  State,  24  Ind.  151. 

Absenoe  of  Prejndiee.  —  It  is  also  held  1.  State  v.  Durham,  72  N.  Car.  447; 
that  the  separation  of  the  jurors  is  not  State  v,  Fertig,  70  Iowa  272;  State  v, 
of  itself  ground  for  a  new  trial  if  no  Adams,  20  Kan.  311. 
injury  is  occasioned  thereby,  notwith-  The  court  may  refuse  to  call  as  a  wit- 
standing  a  statute  requiring  a  jury  in  a  ness  a  juror  engaged  in  deliberation  in 
criminal  case  to  be  kept  together  after  an  important  criminal  case.  State  v, 
submission  of  the  case  to  it.  State  v,  Rodrigues,  45  La.  Ann.  1040. 
Wright,  98  Iowa  702;  Riley  t/.  State,  95  8.  Stix  v.  Pump,  37  Ga.  332;  Rich- 
Ind.  446.  ards  v»  Page,  81  Me.  563;  Shepherd  v. 

Where,  after  final  submission  of  the  Baylor,   5  N.  J.  L.  954;   Nickelson  v, 

cause  and  retirement  of  the  jury,  and  Smith,  15  Oregon  200. 

before    verdict,    a   separation    occurs  One  of  the  Meet  Important  Beaions  for 

which  is  of  such  a  character  that  one  requiring   jurors  to  remain    together 

or  more  of  the  jurors  might  have  been  after  the  cause  is  finally  committed  to 

improperly  influenced,    and    there  is  them  until  they  have  agreed  upon  their 

nothing  trustworthy  to  show  that  such  verdict  is  that  they   may  reach  their 

influence    was    not   exercised    to   the  conclusions  only  upon  the  law  and  the 

prejudice  of   the  accused,  the  verdict  evidence  given  them,  uninfluenced  by 

should  be  vacated  and  the  cause  re-  other  matters.     Spencer   v,  Williams, 

tried.    State  v.  Church,  7  S.  Dak.  289,  160  Mass.  17. 

overruling  6  S.  Dak.  89.  3.  Murphy  v.  Wilson,  46  Ind.    537; 

The  separation  of  a  juror  from  his  Mooie  v*  Edmiston,  70  N.  Car.  471, 
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under  the  common-law  rule  requiring  jurors  to  be  kept  together 
until  agreement;*  and  where  an  order  of  court  permitting  the 
jurors  to  separate  is  made  in  the  presence  of  counsel  for  both 
parties,  without  objection,  it  will  be  inferred  that  the  parties 
consented  to  the  order.*  On  the  other  hand,  the  mere  separa- 
tion of  the  jurors  after  they  have  been  charged  with  the  case,  and 
before  verdict,  will  not /^r  ^^  constitute  a  ground  for  setting  aside 
the  verdict  and  granting  a  new  trial,  but  a  probability  must 
appear  that  they  were  subject  to  some  influence. •  So  the  court 
may,  in  its  discretion,  permit  the  jurors  to  separate,*  and  where 
the  court  instructs  the  jurors  that  if  they  do  not  agree  upon  a 
verdict  within  a  certain  time  they  may  separate  and  come 
together  again  the  next  day  further  to  consider  their  verdict, 
there  is  no  ground  for  disturbing  the  judgment  where  no  injury 
has  been  shown.* 

^.  Separation  Aftkr  Finding  of  Verdict  —  (i)  In  Crim- 
inal Cases,  —  The  mere  dispersion  of  the  jurors  after  nnding  and 
sealing  their  verdict  and  delivering  it  to  the  clerk  is  held  to  be 

In  Obear  v.  Gray,  68  Ga.  182,  it  was  munication  with  one  another  or  with 

held  reversible  error  to  take  a  jury  to  outsiders,  or  that   their  verdict  could 

a  public  resort  on  Sunday  and  allow  have  been  in  any  manner  influenced  by 

the  jurors  their  freedom  f  pass  about  the  fact  of  separation.     Boggs  v.  Chi- 

and  separate  for  a  considerable  time.  cago,  etc.,  R.  Co..  29  Iowa  577. 

From  the  fact  that  after  a  time  some  Technieal  Violation  of  Statute.  —  A  sep- 

of  the  jurors  separated  from  their  f el-  aration  after  retirement  because  of  a  fire 

lows  and  conversed  with  strangers  for  in  the  immediate  vicinity  of  the  jury 

some  hours,  there  is  a  legal  presump-  room,  an  alarm  as  to  which  was  heard 

tion  of  injury  to  the  unsuccessful  party  therein,  while  technically  a  violation  of 

which,  unless  overcome,  will  require  a  the  statutes  prohibiting  the  separation 

new  trial.     Robinson  v.  Donehoo,  97  during  retirement,  will  not  vitiate  the 

Ga.  702.  verdict,  where  no  moral  wrong-  was  in- 

1.  Lester  v.  Stanley,  3  Day  (Conn.)  volved.  Armleder  v.  Lieberman,  33 
287;    OmVv.  Vick,  Walk.  (Miss.)  99.  Ohio  St.  77. 

holding  that  it  was  no  excuse  for  the  Bireetory  Statute.  —  The  Verm&nt  stat- 

separation  of  a  juror  from  his  fellows  uj^  (Com p.  Stat.,  p.   222,  §  23)  requir- 

that  he  was  attended  by  a  sworn  officer,  ing  the  confining  of  a  jury  in  charge 

where  the  separation  was  without  per-  of  a  sworn   officer  until  agreement  or 

mission.  their  discharge   by  the  court  was  held 

2.  Menzies  v,  Kennedy,  9  Nev.  152;  to  be  directory  only,  and  where  a  sep- 
Parmlee  v.  Sloan,  37  Ind.  469:  Riggins  aration  of  the  jury  had  taken  place  after 
V.  Brown,  12  Ga.  271.  final  submission  it  was  held  that  the 

8.  Dozenback  v,    Raymer,   13  Colo,  verdict  would  not  be  set  aside,  if  it  ap- 

451;    Alexander  v.   Dunn,   5  Ind.  122;  peared   that   the    separation    was   not 

Perkins  v.  Ermel,  2  Kan.  325;  Oram  z/.  prejudicial,   and    that  the  verdict  was 

Bishop,    12   N.   J.   L.  153;     Smith    v.  clearly  right.     Downer  v.  Baxter,  30 

Thompson,  i  Cow.  (N.  Y.)22i;  Pulaski  Vt.  467. 

V.   Ward,   2   Rich.    L.    (S.    Car.)    119;  4.  Dozenback    v.    Raymer,  13  Colo. 

Downer  v.  Baxter,  30  Vt.  467.  451;  Haynes  v,  Thomas,  7  Ind.  38. 

Separation  for  NecoBsary  Purpose.  —  The  6.  Madison  Coal  Co.  v.  Beam,  63  111. 

separation  of  jurors  for  a  short  time  App.  178;    Morrow   v.  Saline  County, 

and  for  a  necessary  purpose,  by  per-  21  Kan.  484. 

mission  of  the  bailiff,  after  retirement  Punislunent.  —  The  separation  of  the 

and  before  agreement,  is  not  a  ground  jury  before  agreement,  when  unauthor- 

for  disturbing  the  verdict,  where  it  is  ized,  may  be  punished.      Murphy  v. 

not  made  to  appear  that  during  the  Wilson.  46  Ind.  537;  Brown  v.  M'Con- 

separation    the  jurors  had  any  com-  nell,  i  Bibb  (Ky.)  265. 
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insufficient  to  vitiate  the  verdict  in  the  absence  of  any  showing 
of  prejudice  resulting  therefrom ;  ^  and  it  is  often  held  that  the 
court  may  direct  a  retiring  jury  that  after  agreeing  on  a  verdict 
and  signing  and  sealing  the  same  the  jurors  may  separate  and 
return  the  sealed  verdict  at  the  reconvening  of  the  court,*  when 
no  objection  is  made,'  or  by  consent  of  the  parties.*  On  the 
other  hand,  it  is  held  that  a  statute  which  provides  that  jurors  in 
criminal  cases  shall  not  be  allowed  to  separate,  except  by  consent 
of  the  defendant  and  the  prosecuting  attorneys,  authorizes  such 

1.  James  V.  State,  55  Miss.  57;  Terri-  chusetts,  in  a  criminal  case  not  capital, 
tory  V.  Hexter,  3  Mont.  206;  Com.  v.  the  jury  may  be  authorized  by  the 
Desmond,  141  Mass.  200.  court,  without  the  consent  of  the  de- 

Contra.  —  In    State    v,   Callahan,   55  fendant,    to    separate    after  agreeing^ 

Iowa  364,  it  was  held  that  where,  with-  upon,  signing,  and  sealing  up  a  paper 

out  an  order  of  the  court  or  the  consent  in  the  form  of  a  verdict,  and  afterwards 

of  the  parties,  the  jurors  sealed  up  their  to  return  an  oral  verdict  in  open  court 

verdict,    handed   it  to  the  officer,  and  in  accordance  with  the  result  stated  in 

separated,  a  new  trial  should  have  been  the  sealed  verdict.     Com.  v.  Carring- 

ordered  for  the  reason  that  the  defend-  ton,  116  Mass.  37.     See  also  Com.  v, 

ant  was  deprived  of  his  right  to  poll  Costello,  128  Mass.  88. 
the  jury.     Silvey  v.  State,  71  Ga.  553.         In  Maine^  in  any  criminal  case  where 

See  also  U.  S.  v,  Vigol,  2  Dall.  (U.  S.)  the  punishment  is  not  death  or  impris- 

346.  onment  for  life,  the  jurors  may  lawfully 

2.  Beyerline  v.  State,  147  Ind.  125;  seal  up  their  verdict  when  agreed  upon, 
State  V.  Engle,  13  Ohio  490;  Kennon  v,  and  then  separate  during  the  temporary 
Territory,  5  Okla.  685.  adjournment  of  the  court.  Anonymous, 

MuBt  Be  a  Verdict.  —  Where  the  jurors,  63  Me.   590.     See  State  v.  Fenlason,  78 

by  permission  of  the  court  and  consent  Me.  495. 

of  the  parties,  sealed  their  verdict  and  Irregularity  Waived  hy  Conient.  —  By 
separated  in  the  night,  and  upon  recon-  consenting  that  the  sheriff  may  receive 
vention  of  the  court  a  verdict  was  re-  a  sealed  verdict  during  the  night  and 
turned  which  consisted  of  the  statement  allow  the  jurors  to  separate  until  the 
signed  by  the  foreman  that  "  We,  the  session  of  the  court  on  the  next  morn- 
jury,  agree  to  disagree.  So  say  we  ing,  the  defendant  waives  the  irregu- 
all,"  it  was  held  that  there  was  no  error  larity  in  such  a  proceeding.  People  v, 
on  the  part  of  the  trial  judge  in  declar-  Kelly,  46  Cal.  355. 
ing  a  mistrial  and  discharging  the  jury.  Oral  and  Sealed  Verdicts  Must  Aooord. 
Tervin  v.  State,  37  Fla.  396.  —  In  Com.  v.  Durfee,   100  Mass.   146, 

8.  Jarrell  v.  State,  58  Ind.  293;  State  the  exceptions  were    sustained  solely 

V.  Hodges.  45  Kan.  389;  State  v.  £m-  because  the  paper  signed  and  sealed  up 

mons,  45  Kan.  397.  by  the  ju rors  before  they  separated  was 

4.  Reins  «/.  People,  30  111.  256;  Farley  not  read  in  court,  and  it  did  not  there- 
to. People,  138  111.  97;  Sanders  v.  State,  fore  appear  that  their  oral  verdict  ac- 
2  Iowa  230.  corded  with  the  result  upon  which  they 

In  Com.  V,  Hayden,  163  Mass.  453,  had    agreed    before    their  separation, 

the  jurors  agreed,  sealed  their  verdict.  See   also   U.  S.  v.  Swan,   7   N.  Mex. 

and   were  allowed  to   separate.      The  306. 

next  morning  the  foreman  handed  the  Where  the  terdict  indorsed  on   the 

clerk   a   sealed   envelope,   which    was  indictment  was:  "Guilty  as  charged  in 

found  to  contain   private  papers.     He  the  indictment,"  and  in  response  to  the 

then   stated   that    he   had   placed   the  usual  inquiry  and  request  from  the  clerk 

sealed  veidict  in  his  safe  with  other  the  jury  rendered  its  verdict  of  guilty 

sealed  envelopes  exactly  similar,  and  orally  and  in  open  court,  and  the  sealed 

had,  by  mistake,   brought  the  wrong  verdict  was  also  affirmed  in  the  usual 

envelope;  and  there  was  held  to  be  no  manner,  it  was  held  that   the  written 

ferror  in  allowing  the  jury  to  separate  verdict,   though   abbreviated  in   form, 

again  while  the  foreman  went  to  his  could    refer    only   to    the    respondent 

home  and  procured  the  verdict.  named   in   the    indictment.      State  v» 

Degree  of  Offense  Inyolyed. — In  Massa-  Webber,  90  Me.  108. 
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a  separation  only  during  the  trial,  and  not  after  submission  of 
the  case,  and  does  not  allow  them  to  separate,  even  with  such 
consent,  after  agreeing  upon  and  sealing  their  verdict,  but  before 
its  return.* 

(2)  /;/  Civil  Cases.  —  By  agreement  the  jury  in  a  civil  case  may 
be  allowed  to  seal  up  the  verdict,  return  it  to  the  clerk,  and  dis- 
perse,* or  the  court  may  permit  such  a  course  to  be  pursued.' 
And  even  an  unauthorized  separation  after  an  agreement  upon  a 
verdict  will  not  of  itself  be  sufficient  ground  for  a  new  trial  where 
no  prejudice  results,*  though  the  separation  is  without  the  con- 
sent of  either  court  or  parties.* 

(3)  Effect  on  Future  Power  of  Jury.  — Where  the  jurors,  by 
permission  of  the  court  and  consent  of  the  parties,  have  separated 
after  returning  a  sealed  verdict,  it  has  been  held  in  a  criminal 
case  that  they  cannot  be  sent  back  thereafter  to  complete  their 
verdict.* 

In  Civil  Cases,  where  there  is  an  authorized  separation  after  the 
finding  and  sealing  of  the  verdict,  the  jury  may  be  allowed  to 
retire   upon  a  reconvention   of    the   court   for   the   purpose  of 

1.  State  V.  Rogan,  (Wash.  1897)  50  refusing  to  permit  the  jury  to  be  polled. 
Pac.   Rep.   582;    Anderson  v.  State,  2    Smith  v.  Mitchell,  6  Ga.  458. 

Wash.  183;  State  v,  Anderson,  41  Minn.  Presumption  of  Coxuent. — Where  it  ap- 

104;  State  V.  Fertig,  84  Iowa  79.  pears  that  the  permission  to  disperse 

Contra. — Bainbridge  v.  State,  30  Ohio  was  given  in  the  presence  of  the  coun- 

St.  264,  holding  that  under  a  statute  sel  of  the  parties  and  without  objection 

providing  that  jurors  must  be  kept  to-  by  them,. it  will  be  presumed  that  they 

gether  until  they  agree  on  a  verdict  or  assented   thereto.     Parmlee   v.   Sloan, 

are  discharged  by  the  court,  their  sep-  37  Ind.  469. 

aration  after  they  have  agreed  is  within  8.  Kohn  v.    Kennedy,  6  Colo.  App. 

the  discretion  of  the  court;  Clayton  v.  388;  Chicago  v.  Langlass,  66  111.  361; 

State,  100  Ind.  201,  holding  that  where  Lucas  v.  Marine,  40  Ind.  289;  Leas  f. 

by  a  statute  the  misconduct  of  jurors  in  Cool,  68  Ind.  166;  Barter  v.  Seaman,  3 

separating,  without  leave,  after  their  Blackf.  (Ind.)  27:  Crocker  v.  Hoffman, 

retirement,  is  made  ground  for  a  new  48  Ind.  207;  Walker  v.  Dailey,  87  Iowa 

trial,  yet  a  new  trial  may  be  properly  375;  Winslowt^.  Draper,  8  Pick.  (Mass.) 

refused  where  it  appears  that  the  jurors  170;  Scott  v.  Chope,  33  Neb.  41;  Green 

had  permission  to  separate  after  agree-  v.  Bliss,  12  How.  Pr.  (N.  Y.  Supreme 

ing  and  sealing  their  verdict,  and  upon  Cf.)  428;    Welch  v.  Welch,  9  Rich.  L 

the  reassembling  of  the  court  they  were  (S.  Car.)  133. 

sent  back  for  the  purpose  of  affixing  the  4.  Evans  v.  Foss,  49  N.  H.  400;  Sar- 

name  of  the  foreman,  notwithstanding  tor  v.  Mcjunkin,  8  Rich.  L.  (S.  Car.) 

they  had  been  actually  separated  for  451;  Shaver  v,  Beates,  7  Alb.  L.  J.  204; 

about  seven  hours,  since  the  error  was  Wright  v.  Burchfield,  3  Ohio  53;  Sutliff 

purely  a  technical  one,  and  could  not  v.  Gilbert,  8  Ohio  405. 

in    any    way    prejudice     substantial  6.  Walker  v,    Dailey,   87  Iowa  375; 

rights.                      '  Cook  V.  Watters,  4  Iowa  73;  Heiserr. 

2.  Sage  V,  Brown.  34  Ind.  464;  Tyr-  Van  Dyke,  27  Iowa  359. 

rell  V.  Lockhart,  3  Blackf.  (Ind.)  136;  The  fllightest   Suspicion  of  Abuo  has 

Bushee  v.  Wright,  i  Pin.  (Wis.)  104;  been  held  sufficient  to  vitiate  a  verdict 

Burlingame    v.   Burlingame,    18  Wis.  upon  such  an  unauthorized  separation. 

285.  Oliver  v.  First  Presb.   Church,  5  Cow. 

Effect  upon  Bight  to  Poll.  — The  dis-  (N.  Y.)  283;  Horton  v.  Horton,  2  Cow. 

persion   of  a  jury   after  a   verdict  is  (N.  Y.)  589. 

handed  to  the  clerk  and  before  it  is  re-  6.  Farley  v.  People,  138  III. 97;  U.S. 

ceived  by  the  court  is  a  good  reason  for  v.  Swan,  7  N.  Mcx.  306. 
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reconsidering  and  coirecting  the  vefdict.  * 

A.  Admonition  upon  Separatjon  —  Crlnibfti  tut/n.  --  Failure 
to  admonish  jurors  as  to  their  duty  during  the  hours  of  separa- 
tion as  required  by  statute  is  objectionable  practice,*  but  unless 
the  record  affirmatively  shows  to  the  contrary,  it  will  be  presumed 
that  when  the  jurors  were  permitted  to  separate  they  Were  duly 

admonished  as  to  their  duty.^  A  failure  to  admonish  the  jury 

• 

1.  Tyrrell    v,    Lockhart,    ^    Blackf.  ing  agreed  upon  and  brought  into  court 

(Ind.)  136;  Maclin  v.  Bloom,  54  Mi§B.  a  general  and  a  special  verdict. 

365;    Luttrell  V.  Martin,  Tza  N.  Car.  GoniidMratioil   of  tp^oiila  QaMioBai-- 

593;  Winslow  t/.  Draper,  8  Pick.  (Mass.)  Where  the  jury  arrived  at  a  general 

170;  Chaptnan  z;.  Coffin,  14  Ofay  (Mass.)  verdict  and  reauced  it  to  writing,  and 

454;  Scott  zf.  Chope,  33  Neb.  41 ;  Sutliff  the  foreman  signed  it  before  separation, 

V.  Gilbert,  S  Ohio  405.     Contra,  Trout  it  was  held  that  it  would  be  inferred 

V.  West,  29  Ind.  51.  that  before  separation  the  jury  consid- 

In  Luttrell  t^.  Martin,  112  N.  Car.  593,  ered  specific  questions  submitted  and 

it  appeared    that    the  jurofs,  having  arrived    at    an    agreement   as  to  the 

agreed  on  a  finding  as  to  an  issue  sub-  anfewer  to  be  given.    Spencer  v.  Wlll- 

mitted,  failed  to  answer,  and  thereafter  iams,  160  Mass.  VI, 

separated  and  conversed  with  several  2.  I*eople    v.  Coyne,    116  Cal.   295; 

persons  relative  to  the  case.     It  was  Walrath  v.  State,  8  Neb.  80.     But  see 

held  that  the  court,  first  having  found  People  tf.  Ebanks,  ityCal.  652,  holding 

by  the  statements  of  the  jurors  that  that  such  admonition  is  discretionary 

they  had  not  been  influenced  by  any-  with  the  court. 

thing  said  to  them  during"  the  separa-  iuffloieiMy  of  Admonltiim.  —It  is  not 

tion,  did  not  commit  error  in  permitting  essential    that    the  admonition  to  be 

them  to  retire  and  answer  the  issue  In  given  to  the  jury  at  the  time  of  each 

question.  adjournment  be  in  the  very  language 

DiMgnemeiit.  -^Where  the  jurors  sep-  of  the  statute ;  it  is  enough  that  the  duty 

arate  after  agreeing  on  a  verdict,  under  of  the  jurors  is  fully  and  clearly  dis- 

a  direction  by  the  court  that  they  shall  closed  to  them  by  the  court;  and  an 

do  so,  but  on  th(;ir  appearing  before  the  admonition  not  to  converse  '*  in  regard 

court  and  being  polled  thev  do  not  as-  to  this  case  **  is,  when  no  objection  is 

sent  to  the  verdict  rendered,  they  may  made  at  the  time,  sufiScient,  although 

be  sent  out  for  further  consideration  of  the  language  of  the  statute    is  "on 

the  case,  under  a  statute  (Code  loTVa^  any     subject     connected     with      the 

§  2803)  providing  that  if  any  jury  dis-  trial."    State  v.   McKinney,   31  Kan, 

agree  it  may  be  sent  out  for  further  570. 

deliberation.    Jessup  v.  Chicago,  etc.,  Centtnietioii   of  itatute.  —  Where  by 

R.Co.,  82  Iowa  243.  statute   jurors  were  permitted  to  sep- 

But  where  the  jurors,  for  the  pur-  arate  upon  being  admonished  by  the 
pose  of  entitling  them  to  separate,  court  as  to  their  duty  not  to  converse 
falsely  represented  that  they  had  among  themselves  or  suffer  others  to 
agreed,  and  upon  reassembling  they  de-  converse  with  them  on  any  subject  con- 
livered  a  paper  signed  by  them  stating:  nected  with  the  trial,  etc.,  it  was  held, 
•'  The  jurors,  after  due  deliberation,  do  where  the  admonition  had  been  given 
not  agree,"  it  was  held  error  to  permit  at  each  adjournment,  and  where  the 
them  to  reconsider  their  verdict.  Oliver  trial  was  apparently  fair  and  impartial, 
V.  First  Presb.  Church,  <  Cow.  (N.  Y.)  that  a  judgment  should  not  be  reversed 
283.  And  in  Short  v.  West,  30  Ind.  because  during  the  session  of  the  court 
367,  it  was  held  that  the  complaining  several  recesses  of  from  three  to  five 
party  was  entitled  to  a  new  trial  on  a  minutes  were  taken  without  the  pre- 
showing  that  in  their  retirement,  and  liminary  admonition,  although  the 
without  the  consent  of  such  pa^-ty  or  record  was  silent  as  to  what  took  place 
the  permission  of  the  court,  the  jurors  during  such  recesses.  State  v.  Stack- 
agreed  to  return  as  a  finding  that  they  house,  24  Kan.  455.  See  also  People 
agreed  to  disagree,  sealed  it  up,  dis-  v,  Colnere,  23  Cal.  631. 
banded,  and  did  not  meet  until  the  next  8.  Langford  v.  State,  32  Neb.  7^2; 
morning,  when  they  destroyed  the  find-  Caw  v.  People,  3  Neb.  357;  St.  Louis 
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will  not  require  a  reversal  where  no  injury  results  to  the  accused 
during  the  separation.* 

In  Civil  Casei.  —  On  dispersion  of  the  jurors  during  trial,  it  is  the 
duty  of  the  court,  especially  in  cases  of  magnitude,  to  caution 
them,*  but  a  failure  in  this  regard  will  not  necessarily  be  fatal.' 

i.  Record.  —  Where  the  separation  of  the  jurors  is  relied  on 
as  ground  for  a  new  trial  it  should  be  shown  by  the  record.* 

7.  Eeceiying  Evidence  Out  of  Court  —  a.  In  General.  —  It  is 
a  well-settled  rule  of  law,  declared  by  statute  in  some  states, 
that  the  reception  by  a  jury  of  evidence  out  of  court  will,  if 
influential  in  determining  the  verdict,  require  the  granting  of  a 
new  trial.  •     But  where  it  appears  that  the  fairness  of  the  trial 

V.  State,  8  Neb.  405;    Evans  v.  State,  7  error,  nor  should  a  new  trial  be  granted 

Ind.  271.  in  such  case,  unless  the  facts  touching 

Where  the  record  shows  that  on  each  such  separations  are  such  as  to  raise  a 

separation  of  the  jurors  the  presiding  reasonable  suspicion  of  abuse.   Gleason 

judge  instructed  them  as  to  their  duty,  v,  Strauss,  5  Kan.  App.  80;  Stager  v. 

it  will  be  presumed  that  they  were  prop-  Harrington,  27  Kan.  414. 

erly  instructed  as  to  the  rights  of  the  8.  Territory  v.  Doty,  i  Pin.  (Wis.)  396. 

prisoner  and  as  to  all  of  their  duties  in  Failnn  to  Objeot.  —  When  the  party, 

the  premises.     Hartigan  v.  Territory,  acting  as  his  own  counsel,  is  present 

I  Wash.  Ter.  452.  when  the  court  permits  the  separation 

1.  People    V.   Coyne,    116  Cal.    295;  without     admonishing     the    jury,    he 

People  e/..  Colmere,  23  Cal.  632;  State  waives  the  objection  by  failing  to  call 

«/.  Gray,  19  Nev.  212;  People  v.  Draper,  the  court's  attention   to  the  omission 

28  Hun  (N.  Y.)  I.  until  the  next  meeting  of  the  court. 

Fretimiption  of  Iigvry.  —  But  it  is  also  Musselman     v.    Pratt,    44    Ind.    126: 

held  that  while  the  mere  failure  to  ad-  Crocker  v,  Hoffman,  48  Ind.  207. 

monish  the   jury  as  imperatively   re-  PreBumption  of  ▲dmonition.  —  In  the 

quired  by  statute  may  not  in  itself  be  absence  of  anything  to  the  contrary,  it 

substantial  error,  it  will   raise  a  pre-  will  be  presumed  that  jurors  were  duly 

sumption  of  injury  on  a  motion  for  a  admonished  when  allowed  to  separate 

new  trial  which  must  be  overcome,  and  before  rendering  their  verdict  and  their 

that  the  overruling  of  such  a  motion  in  discharge  by  the  court.       Dozenback 

the  face  of  this  presumption  without  v.  Raymer,  13  Colo.  451. 

proof  that  no  injury  resulted  is  revers-  Presnniption  of  Frqadice. —  In  Kansas^ 

ible  error.  State  v.  Mulkins,  18  Kan.  16.  that  the  jurors  separated  and  mingled 

Where  the  Jnron  are  Kept  Together  a  with  the    public  without    being  duly 

failure  to  admonish  them  at  recess  is  admonished  casts  the  burden    on  the 

not  a  ground  for  reversal.     Pritchett  v,  prevailing  party  to  show  that  they  were 

State,  92  Ga.  65.  not  submitted  to  any  improper  influ- 

9.  Crocker  v,   Hoifman,  48  Ind.  207;  ence.     Murphy  v.   Hindman,   37  Kan. 

Territory  z\  Doty,  i  Pin.  (Wis.)  396.  267;  Ehrhard  v.  McKee,  44  Kan.   715; 

On  dispersion  during  the  trial,  it  is  Pracht  v.  Whittridge,  44  Kan.  710. 
the  duty  of  the  court  in  all  cases,  but  4.  State  v.  Wilson,  121  Mo.  434;  Ma- 
especially  in  cases  of  magnitude,  or  ling  v.  Crummey,  5  Wash.  222;  Bosley 
involving  much  feeling,  to  caution  the  v.  Farquar,  2  Blackf.  (Ind.) 61. 
jurors  and  promptly  to  punish  for  vio-  Where  the  record  shows  that  an  ab- 
lation of  the  instructions  so  given,  sent  juryman  came  into  court  while  a 
Brandon  v.  Mullenix,  11  Heisk.  (Tenn.)  witness  was  testifying,  it  may  fairly  be 
446.  presumed  that  the  juror  was  absent  by 

In  civil  cases  the  mere  fact  that  the  permission  of  the  court,  and  in  charge 

jurors  have  been  permitted  to  separate  of  its  oflScer.     State  v.  Parsons,  7  Nev. 

during  a  few  minutes'  recess,  without  57.     And   if  the    record  precludes  the 

being  then  admonished,  where  the  court  supposition  that  the  juror  was  tampered 

had  previously  admonished  them  as  to  with,  the  verdict  will  not  be  disturbed, 

their  conduct  during  such  separations,  Whitney  v.  State,  8  Mo.  165. 

should  not  be  regarded  as  reversible  6.  People  v,  Gallo,    149  N.   Y.  106; 
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has  been  in  no  way  affected  by  such  improprieties,  the  verdict 
will  not  be  disturbed.^ 

b.  Testimony  of  Jurors  —  wiwn  Hew  Trial  Granted.  —  Under 

the  rule  forbidding  juries  to  receive  evidence  out  of  court,  a  juror 
should  not  be  allowed  to  impart  to  his  fellows  facts  within  his 
personal  knowledge  which  were  not  given  in  evidence.*  And 
where  a  juror  on  deliberation  states  to  his  fellows  of  his  personal 
knowledge  material  facts  not  adduced  in  evidence,  which  state- 
ments are  received  by  the  jury  as  evidence  and  considered  in 
reaching  the  verdict,  a  new  trial  should  be  granted,'     Thus,  ver- 

Hudson  V,  State,  9  Yerg.  (Tenn.)  408.  Beading  Charge  Given  in  Former  Trial. 

See  also  the  cases    cited    under    the  — In     Cartwright    v.     State,    12    Lea 

specific  heads  following.  '  (Tenn.)  620,  the  error  assigned  was  that 

Bepcnrter    Beading  Teetimony  in  Jury  the  presiding  judge,  before  the  argu- 

BooflL  —  It  is  error  for  the  shorthand  ment  of  the  cause,  handed  to  some  of 

reporter  to  go  to  the  jury  room  without  the  jurors  a  written  charge  given  to  the 

the  consent  of  the  parties,  and  there  jury  on  the  former  trial.     It  appeared 

read  testimony  to  the  jurors.     Fleming  that  a  part  of  the  charge  which  was 

V.   Shenandoah,   67    Iowa    505.       But  inspected  by  the  jurors  contained  part 

where  the  parties  consent,  there  is  no  of  the  definition  of  murder,  and  was  not 

error.     Hahn  v.  Miller,  60  Iowa  96.  handed  to  them  as  containing  instruc- 

1.  State  V.  Allen,  8^  Iowa  49.     See  tions  by  which  they  were  to  be  gov- 

also  the  following  secUons.  emed   in   the   trial   of  the  cause,   but 

^'TtLmltiing  Hotel  Begiiter.  —  In  State  merely  to  ascertain   whether  it  would 

V,  Beasley,  84  Iowa  83,  the  court  con-  be  expedient  to  have  the  charge  written 

demned  the  action  of  a  juror  in  exam-  more   plainly   than    the  judge   would 

ining  a  hotel  register  to  see  if  a  name  write,  and  it  was  held  Uiat  there  was 

was  contained  therein,  but  declined  to  no  prejudice  of  which  the  defendant 

interfere  with  the  action  of  the  court  could  complain. 

below  in  denying  anew  trial,  it  appear-  2.  Wood   River' Bank  v.    Dodge,  36 

ing  from  the  testimony  of   the  juror  Neb.  708;  Richards  «>.  State,  36  Neb.  17; 

himself  and  one  of  his  fellows  that  no  Anderson  v.  Barnes,   i  N.  J.   L.  235; 

prejudice  resulted.  Bowler  v.   Washington,   62   Me.    302; 

Additional  and  Important  Fact  Stated  Monaghan  v.  Pacific  Rolling  Mill  Co., 

byWitaeBB.  —  Where  a  jury  had  retired  81  Cal.  190;  Hall  v.  Robison,  25  Iowa 

to  consider  the  verdict,  and  afterwards  91;    State  v.   Beam,  i   Kan.  App.  688. 

came  into  court  to  hear  explanations  Compare  Purcell  v.  Tibbies,  loi  Iowa  24. 

from  a  witness,  who  stated  an  additional  8.  ConnecHcuL  —  Talmadge  v.  North- 

and  important  fact,  not  before  stated  by  rop,  i  Root  (Conn.)  522. 

him,  but  which  fact  the  court  immedi-  Iowa.  —  Griffin  v,  Harriman,  74  Iowa 

ately  told  the  jury  it  was  to  disregard,  436. 

it  was  held  that  the  affidavit  of  a  juror  Kansas,  —  Murphy    v.  Hindman,  37 

stating  that  he  founded  his  verdict  en-  Kan.    267;    Atchison,   etc.,   R.    Co.  v. 

tirely  upon  this  additional  fact  would  Boyes,  42Kan.6o9;  State  z/.  Woods,  49 

not  authorize  a  new  trial.     Hudson  v.  Kan.  237. 

State,  9  Yerg.  (Tenn.j  408.  Tennessee.  —  Wade     v.    Ordway,     i 

Beading  £rport  of  TFormBt  Trial.  —  In  Baxt.    (Tenn.)  229;    Sam   v.   State,    i 

Fuller  V.  Fletcher,  44  Fed.  Rep.  34,  the  Swan    (Tenn.)  61;   Booby   v.  State,  4 

court  refused  to    disturb  the  verdict,  Yerg.  (Tenn.)  iii;   Ryan  v.  State,  97 

although  during  the  trial  of  the  cause  Tenn.  206. 

two  of  the  jurors  read  a  copy  of  the  Texas.  — Anschicks  v.  State,  6  Tex. 

opinion  of  the  Supreme  Court  of  the  App.   524;  Mason  v.  State,  (Tex.  App. 

United  States   on    an   appeal   from   a  1891)  16  S.  W.  Rep.  766;  Mc Williams 

former  judgment,    where  it   appeared  v.  State,  32  Tex.  Crim.  Rep.  269:  Bur- 

that  the  opinion  was  not  furnished  by  lesan  v.  State,  (Tex.  App.   T890)  15  S. 

the  prevailing  party,  nor  in  any  way  by  W.  Rep.  175. 

his  procurement,  and  that  no  copy  was  And  see  Edney  v.  Baum,  44  Neb.  294. 

taken  into  the  jury  room  or  laid  before  In  Murphy  v.  Hindman,  37  Kan.  267, 

the  jury.  it  was  held  that  a  new  trial  was  prop* 
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diets  have  been  set  asfde  where  members  of  the  jury  made  pteju* 
dicial  statements  to  their  fellows  concerning  the  credibility  of 
witnesses  *  or  stated  facts  reflecting  on  the  cnaracter  of  a  party 
to  the  action  and  calculated  to  prejudice  the  jury  against  him,* 

erly    granted    because,    among  other  lieved  that  the  defendatit  ought  to  be 

things,  a  juror  having  Information  as  convicted  in  this  case, 

to  one  of  tne  disputed  facts  in  the  case,  Statiiig  That  Prisoner  Was  "  4  Hard 

which  he  had  failed  to  disclose  on  his  Cassi**  —  On   trial  of  an  indictmeni  for 

voir   dire^   had    stated  to    hid    fellow-  an  assault  with   intent  to  kill,  one  of 

jurors,  after  testimony  to  the  facts  had  th«  standing  jurors  of  the  term,  but 

been  given,  that  he  knew  more  about  who  was  not  sitting;  in  the  case,  said  to 

the  facts  than  the  witness  did.  one  of  the  sitting  jurors  after  they  had 

In  Ryan  t/.  State,  97  Tenn.  206,  the  retired  for  th^  night  to  a  room  which 

judgment  was  reversed  and  a  new  trial  they  occupied  together,  and  when  no 

ordered  because  one  of  the  jurors  stated  one  else  was  present,  that  he  guessed 

in  the  presence  of  several  of  his  fellows,  that  prisoner  was  a  hard  case;  that  he 

during  the  progress  of  the  trial,  that  he  had  heard  that  he  was  in  the  book  bust- 

had  been  a  member  of  the  grand  jury  ne«s  at  the  Souths  and  on  a  person  re- 

that  indicted    the  defendant,  and  in*  fusing  to  take  a  book  he  had  subscribed 

formed  them  of  the  evidence  produced  for,  the  prisoner  drew  two  pistols  and 

before    that    body    as    to  the  offense  threatened  to  blow  his  brains  out  if  he 

charged.  did  not  take  it;  and  the  verdict  was  set 

Juror  Indaead  to  Change  His  Vote. —  aside,  Although  the  communication  was 

Statements  of  a  juror  to  his  fellows,  on  made  without  corrupt  motive,  and  the 

deliberation,  of  facts  within  his  own  juror  in  question  testified  that  he  had 

personal  knowledge  which  did  not  ap«  paid  but  little  attention  to  it,  and  that 

pear  in  evidence,  and  which  induced  a  it  had  no  effect  on  his  mind.     State  v. 

juror  to  change  his  vote,  will  require  a  Andrews,  29  Conn.  too. 

new   trial.     State  v.  Woods,  49  Kan.  Stating    Former   Convietion    fbr   Idke 

237;  Mason  v.  State,  (Tex.  App.  1891)  Offense. —  In   State  v,   McCormick,  57 

16  S.  W.  Rep.  766.  Kan.  440,  the  judgment  was  reversed 

Frijadioe  Frestuned.  —  To  vitiate  the  because,  among  other  things,  while  in 

verdict  rendered,   where  one    of    the  their  retirement,  one  of  the  jurors  stated 

jurors  has  made  material  statements  to  as  a  fact  that  the  defendant  had  been 

his  fellows  which  were  not  in  evidence,  convicted  on  a  former  trial,  and  another 

the  onus  is  not  on  the  prisoner  to  show  stated  that  the  defendant  had  defrauded 

that  he  was  prejudiced,  but  it  is  enough  a  witness  who  had  testified, 

that  he  might  have  been  prejudiced,  Bape  — Stating  Former  Attempt.— 
and  the  law  will  so  presume.    Sam  v.  *  Under  a  statute  requiring  a  new  trial 

State,  I  Swan  (Tenn.)  6t.     See  also  Mc-  where   the    jury    on    its    deliberation 

Williams  v.  State,  32  Tex.  Crim.  Rep.  should  receive  outside  testimony,  a  con* 

269.  viction  of  rape  was  set  aside  because, 

1.  Lucas  f.  State,  27  Tex.  App.  322;  at  a  time  when  the  jury  was  evenly 
McKissick  v.  State,  26  Tex.  App.  673;  divided,  one  of  the  jurors  informed  the 
Donston  V,  State,  6  Humph.  (Tenn.)  others  that  some  three  years  before  the 
275;  Pumphreyz/.  Walker,  71  Iowa  383.  defendant  went  into  the  bedroom  of  one 

2.  Hargrove  v.  State,  33  Tex.  Crim.  of  his  neighbors,  where  such  neighbor's 
Rep.  431;  Morton  v.  State,  i  Lea  wife  was;  that  he  (the  juror)  heard  the 
(Tenn.)  498;  State  «/.  Andrews,  29  woman's  husband  threaten  to  kill  the 
Conn.  100.  defendant  if  he  did  not  leave  the  coun- 

In  Nile  v.  State,  11  Lea  (Tenn.)  694,  try,   and   that  the  defendant  left  the 

the  judgment  was  reversed  and  a  new  neighborhood.     Ellis  v.  State,  33  Tex. 

trial  ordered  because  one  of  the  jurors  Crim.  Rep.  508. 

stated  to  his  fellows  in  the  jury  room  Criminal  Oaie—  Bemarks  Frfjndielsl  to 

that  he  had  been  a  juror  in  a  case  BefSsndant.  —  Where,  by  statute,  a  new 

against  the    defendant    before,  about  trial  is  required  where  on  their  deliber* 

some  fodder;  that  it  was  very  common  ation  the  jurors  received  outside  testi* 

for  the  defendant  to  be  in  court,  or  that  mony,  it  was  held  that  a  conviction  for 

he  was  there  every  few  courts  with  murder  should  be  reversed  where  it  ap- 

8ome  charge  against  him,  and  he  be-  peared  that  after  retirement,  at  a  time 
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When  K«w  Trial  Kot  Chrantad.  -^  Statements  by  jurors  to  their  fel« 
lows  of  matters  outside  the  evidence  are  not  necessarily  preju- 
dicial/ and  it  has  been  held  that,  although  jurors  make  impropei 
remarks  regarding  the  case  in  hand,  this  will  not  be  a  sufficient 
ground  for  a  new  trial  where  it  appears  that  no  injury  resulted 
therefrom.*     In  some  cases  the  courts  have  gone  so  far  as  to  hold 

that  even  statements  regarding  the  character  of  a  party  will  not 

when  two-thirds  of  the  jurors  were  for  ant,  and  with  respect  to  the  amount  of 

acquittal,  two  of  the  other  jurors  made  the  verdict  returned,  It  was  held  that 

statements  as  to  the  bad  character  of  even  if  the  matters  could  be  considered 

the  defendant  and  his  brothers,  and  that  the  defendant  could  not  complain,  it 

the  defendant  had  shot  a  man  in   the  appearing  that  he  was  not  prejudiced 

back,  while  he  was  sitting  down,  be-  by  the  statements,  but  that  if  on  the 

cause  the  man  had  been  a  witness  in  a  contrary  they  had  any  effect  it  was  to 

case  about  some  cattle.     Mitchell    v.  rouse  sympathy  for  him  and  to  reduce 

State,  36  Tex.  Crim.  Rep.  278.  the  amount  of  the  verdict.     Noble  v. 

1.  Gonzales  v.  State.  32  Tex.  Crim.  White,  (Iowa  1897)  72  N.  W.  Rep. 
Rep.  611;  Borer  V.  State,  (Tex.  Crim.  556. 

App.  1894)  28  S.  W.  Rep.  951.  After  Sealinff  of  Verdict.  —  In  a  mur- 
Irrelevant  StatementB  by  jurors  while  der  case,  neither  the  defendant  nor  his 
in  retirement  will  not  be  presumed  to  wife  testified  in  his  behalf,  and  it  ap-- 
have  influenced  the  verdict.  Steward  peared  that  after  the  verdict  had  been 
V,  Hinkel,  72  Cal.  187.  agreed  upon,  reduced  to  writing,  signed 
Humless  Convenation.  —  The  law  does  by  the  foreman,  and  placed  In  a  sealed 
not  demand  that  the  jury  should  sit  envelope,  and  while  the  jury  was  wait- 
mute,  and  when  jurors  are  observed  to  ing  to  be  called  into  the  court  room, 
be  talking  among  themselves,  it  will  there  was  some  conversation  between 
not  be  presumed  that  the  act  involves  the  jurors  as  to  the  fact  that  the  de- 
impropriety;  but  to  predicate  miscon-  fendant's  wife  did  not  testify,  and  It 
duct  of  the  fact  it  must  be  made  to  ap-  was  remarked  that  If  certain  facts  bear- 
pear  that  the  conversation  had  improper  ing  strongly  against  the  defendant  were 
reference  to  the  offense,  or  to  the  merits  not  true  she  should  have  contradicted 
of  the  case.  People  v,  Kramer,  117  or  explained  them.  It  was  held  that, 
Cal.  647.  notwithstanding  the  last  proviso  in  sec- 
Statement  of  a  Self-evident  Fact  by  one  tion  215  of  the  Kansas  Code  Crim.  Pro., 
juror  to  some  of  his  fellows  during  the  there  was  no  error  in  refusing  to  set 
progress  of  the  trial,  to  which  no  objec-  aside  the  verdict.  State  v,  McKlnney, 
tion  was  made  at  the  time,  and  which  31  Kan.  570. 

could  not  have  influenced  the  verdict,  A  statement  by  a  juror  to  his  fellows 

is  not  a  ground  for  a  new  trial.     Mon-  after  agreement  upon  a  verdict,  that  he 

aghan   v.  Pacific  Rolling  Mill  Co.,  81  knew  one  of  the  witnesses  to  be  a  re- 

Cal.  190.  sponsible  man,  and  worthy  of  credit,  is 

2.  State  V.  Cowan,  74  Iowa  53;  Mc  not  ground  for  setting  aside  the  ver- 
Tyier  v.  State,  91  Ga.  256;  Hall  v.  Rob-  diet,  when  it  is  shown  that  such  state- 
ison,  25  Iowa  91;  State  v,  Wright,  98  ment  was  not  made  until  after  the 
Iowa  702;  Paramore?/.  Lindsey,  63  Mo.  verdict  was  found.  Wise  v,  Bosley,  32 
63:  Cutler  z'.  Cutler,  43  Vt.  660;  Cherry  Iowa  34.  See  also  Parker  r.  State, 
V,  Sweeny,  i  Cranch  (C.  C.)  530.  (Tex.  Crim.  App.   1895)  30  S.  W.  Rep. 

If  There  Is  Sul&oient  Evidence  to  Snt-  553. 

tain  a  Finding  of  the  jury,  the  court  will  Eepresentations  Eegarding  Sentenoe.  — 

not  grant  a  new  trial  because  of  state-  The  fact  that  the  jurors  were  induced 

ments  made  by  a  juror  to  his  fellows,  to  agree  upon  a  verdict  of  murder  in 

Davis  V.  Lowman,  9  Ga.  504.  the  first  &^%x^t  upon  the  representation 

Xemarki    Favorable    to    iTnsnooeMftd  of  one  of  them  that  the  judge  might 

Party.  —  Where,  after  agreeing  to  find  sentence  the  accused  to  imprisonment 

for  the  plaintiff,  and  before  the  deter-  for  life  instead  of  imposing  the  death 

mination  of  the  amount,  remarks  were  penalty  is  not  such  misconduct  as  will 

made  by  some  of  the  jurors  to  others  require  a  reversal,  since  the  sentence  is 

of  the  panel  as  to  the  mental  condition,  not  within   the   province  of  the  jury, 

conduct,  and  disposition  of  the  defend-  State  t/.  Holmes,  12  Wash.  170. 
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warrant  the  setting  aside  of  the  verdict  unless  it  appears  that 
prejudice  resulted  therefrom.^ 

c.  Private    Examination    of   Witnesses.  —  Where    the 

jurors  in  their  retirement  call  witnesses  before  them  and  examine 
them  privately,  a  new  trial  should  be  granted.* 

d.  Unauthorized  View  of  Locus  in  Quo.  —  Where  the 

gist  of  an  action  on  trial  is  the  condition  of  the  locus  in  quo,  or 
where  a  view  of  it  will  enable  the  jurors  the  better  to  determine 
the  credibility  of  the  witnesses,  or  any  other  disputed  fact,  if 
the  jurors,  without  the  permission  of  the  court  or  knowledge 
of  the  parties,  examine  the  locality  for  the  express  purpose 
of  acquiring  such  information,  a  new  trial  should  be  granted, 
unless  it  is  clear  that  such  misconduct  could  not  have  influenced 
their  verdict.'  But  where  there  is  no  controversy  as  to  the 
locality  inspected  and  no  probability  of  prejudice  resulting  from 
the  inspection,  the  verdict  should  not  be  disturbed.* 

1.  Cox  V.  State,  28  Tex.  App.  92;  (Supreme  Ct.)  3  N.  Y.  Crim.  Rep.  142. 
Austin  V.  State,  42  Tex.  355;  Taylor  v.  But  see  Gilmore  w.  H.  W.  Baker  Co., 
State,  52  Miss.  84.  12  Wash.  468. 

DiflciuMdnfr   (Hher   OffeiueB.  —  That    a  Probability  of  Pr^adioe.  —  The  court  is 

juror  during  the    deliberation    stated  not  called  upon,  where  an  act  of  mis- 

that  the  defendant  had  been  guilty  of  a  conduct,  as  an  unauthorized  view,  has 

similar  offense  before  is  not  ground  for  taken  place,  to  enter  minutely  into  the 

a  new  trial,   where  the  circumstances  details  and  determine  exactly  what  was 

under  which  the  statements  were  made  seen  on  the  authorized  view  and  what 

and  the  number  of  jurors  who  heard  on   the  unauthorized   view,   but  it  is 

them  are  not  shown,  and  no  claim  is  enough  that  the  court  is  satisfied  that 

made  that  the  jury  was  influenced  by  the  act  of  misconduct  might  have  in- 

hem.      State  v.  Cross,  95    Iowa  629.  fluenced  the  mind  of  the  juror.     The 

•  ee  also  Testard  v.  State,  26  Tex.  App.  question  is  not  whether  he  was  influ' 

ZOO]  Mitchell  v.  State,  36  Tex.  Crim.  enced,  but  whether  he  might  have  been 

Rep.  278.  influenced.     Harrington  v.  Worcester, 

2.  Metcalfe  v.  Deane,  Cro.  Eliz.  189;  etc.,  St.  R.  Co.,  157  Mass.  579. 
Luttrell  2/.  Maysville,  etc.,  R.  Co.,  18  By  Conient  of  Counsel  fm  tiie  Defendant 
B.  Mon.  (Ky.)  291;  Vanmeter  v,  Kitz-  a  jury  maybe  permitted  to  view  the 
miller,  5  W.  Va.  380.     But  see  State  v,  scene  of  the  crime.     People  v,  Johnson, 
Martin,  Tappan  (Ohio)  323.  no  N.  Y.  134. 

By  the  Consent  of  the  Partiet,  a  witness  4.  Bowman  v.  Western  Fur  Mfg.  Co.^ 

may  be  examined  privately  by  the  jury  96  Iowa  188. 

in  its  retirement.     Brown  v.  Cowell,  12  In  State  v.   Brown,  64  Mo.  367,  the 

Johns.  (N.  Y.)  384.  jurors  were    seen   on  and  looking  at 

8.  Kansas,  —  Ortman  v.  Union  Pac.  the  ground  where  the  deceased,  for  the 

R.  Co.,  32  Kan.  4ig.  killing  of  whom  the  defendant  was  on 

Maine.  —  Bradbury  v.  Cony,  62  Me.  trial,   lost  his  life,   but  the   witnesses 

223;  Bowler  w.  Washington,  62  Me.  302;  were  unable   to   state   that  the  jurors 

Winslow  V.  Morrill,  68  Me.  362.  were  looking  at  the  ground  with  the 

Massachusetts.  —  Harrington  v.  Wor-  view  of  understanding  how  the  killing 

cester,  etc.,  St.  R.  Co.,  157  Mass.  579.  was  done,  nor   was  it  shown  that  the 

Minnesota.  —  Rush  v.  St.   Paul  City  jurors  said  anything  about  it,  or  that 

R.  Co.,  (Minn.  1897)  72  N.  W.  Rep.  733;  they  conversed  among    themselves  in 

Aldrich   v.   Wetmore,    52   Minn.    164;  regard  to  the  ground.     It  was  held  that 

Woodbury  v.  Anoka,  52  Minn.  329.  not  enough  was  shown  to  require  in- 

New  Jersey.  —  Deacon  v.  Shreve,  22  terference,  there  being  no  doubt  as  to 

N.  J.  L.  176.  the  locality  and  no  possibility  that  the 

New    York.  —  Eastwood    v.   People,  defendant  could  have  been  prejudiced 

3  Park.  Cr.   Rep.  (N.  Y.  Supreme  Ct.)  by  the  conduct  of  the  jury. 

85,  14  N,  Y.  562;    People  v,  Tyrrell,  No    Prcgndieial  Xisoonduct.  —  Where, 
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e.  Examination  of  Demonstrative  Evidence. — The  mere 

fact  that  the  members  of  the  jury  inspect  or  take  fo  the  jury  room 
tangible  objects  introduced  in  evidence  is  generally  held  not  to 
warrant  the  setting  aside  of  the  verdict  where  it  appears  that  no 
prejudice  has  resulted  therefrom.*  And  this  is  especially  true 
where  the  fact  is  known  to  the  counsel  for  the  unsuccessful  party 

on  the  trial  of  a  capital  case,  the  jury,  and  that   the    witnesses   were   rigidly 

while  walking  with  an  officer  at  recess,  questioned  in  regard  to  the  same, 

went  into  a  lane  or  alley  where  the  Hat      and     Bloodstained     Shirt.  —  In 

alleged    murder    was  committed,    re-  Doctor  Jack  v.  Territory,  2  Wash.  Ter. 

mained  there  not  more  than  a  minute  loi,  it  was  held  not  to  be  error  to  allow 

or  two  looking  at  the  premises,  and  the  jurors  in  a  capital  case  to  take  to 

came  out  of  the  lane  when  requested  by  their  room  a  hat  belonging  to  the  de- 

the  officer,  there  was  held  to  be  no  preju-  fendant,  and  a  bloodstained  shirt,  both 

dicial  misconduct,  it  further  appearing  of  which  were  found   near  the  place 

that  no  one  spoke  to  the  jury  during  where  the  crime  was  committed,  and 

the  walk  nor  at  the  premises.     Com.  v,  which  had  been  introduced  in  evidence. 

Brown,  go  Va.  671.  Stolen  Clothing. —  In  Adams  v.  State, 

Meaenrementa  Taken  by  Juror.  —  The  93  Ga.  166,  the  reviewing  court  refused 

fact  that  during  a  trial  one  of  the  jurors  to  disturb    a    conviction   for    perjury 

made  measurements  at  a  place  where  where  the  alleged  error  charged  was 

an   alleged    injury   occurred   will    not  that  the  jurors  were  allowed  to  take 

furnish  ground  for  a  new  trial,  where  with  them  a  pair  of  trousers  identified 

the  juror  under  oath  says  that  he  did  as   having  been  burglariously  stolen, 

not    consider     the     measurements    in  and  which  the  accused  had  testified  on 

arriving  at  his  verdict,  nor  communi-  the  trial  of  an  indictment  for  the  bur- 

cate  the  fact  to  any  member  of  the  glary  that  he  had  given  to  the  mother 

j  ury,  and  it  was  further  shown  that  the  of  the  defendant  in  that  indictment  long 

measurements  made  corresponded  to  prior  to  the  alleged  commission  of  that 

those  testified  to  by  a  witness.     Carbon  offense. 

V.  Ottumwa,  95  Iowa  524.  Identity  Kot  Dispnted.  —  In  Titus  v. 

1.  People    V.    Tipton,   73   Cal.   405;  State.  49  N.  J.  L.  36,  the  jurors  in  their 

Kennon    v.    Territory,    5    Okla.    685;  retirement    procured     a     magnifying 

Hendricks  v.  State,  28  Tex.  App.  416;  glass,  examined  wooden  fibres  sticking 

Spencer  v.  State,  34  Tex.  Crim.  Rep.  to  the  dress  of  the  woman  claimed  to 

238;  Gresser  v.  State,  (Tex.  Crim.  App.  have  been   murdered,   and   compared 

1897)  40  S.   W.   Rep.   595;    Powell  v.  them  with  those  of  a  wooden  platform. 

State,  61  Miss.  319;  Trafton  v.  Pitts,  the   dress   and    platform   both   having 

73  Me.  408.     See  also  Louisville,  etc.,  been  introduced  in  evidence  and  sent  to 

R.  Co.  V,  Berry,  96  Ky.  604.     But  com-  the  jury  room,  and  it  was  held  that  as 

par^  McCoy  v.  State,  78  Ga.  490;  Con-  the  identity  of  the  fibres  was  an  undis- 

solidated    Ice-Mach.    Co.    v.    Trenton  puted  fact,  the  irregularities  in  ques- 

Hygeian  Ice  Co..  57  Fed.  Rep.  898.  tion   could    not  in  the  faintest  degree 

Magnifying  Glasi  to  Examine  Papen.  —  have  prejudiced  the  defendant. 
In  Hatch  v.  State,  5  Tex.  App.  384,  Olijeet  Kot  Admitted  in  Evidenoe.  —  In 
there  was  held  to  be  no  error  in  per-  Illinois  Silver  Min.,  etc.,  Co.  v.  Rafif,  7 
mittlng  the  jury  to  take  with  it  in  its  N.  Mex.  336,  an  imperfect  model  of  a 
retirement  a  magnifying  glass  for  the  mine,  which  had  been  used  by  two  wit- 
examination  of  papers  submitted  in  nesses  to  explain  their  testimony,  but 
evidence.  which  was  not  admitted  in  evidence. 

Clothing  of  Deoeased. — In  Bell  t/.  State,  was  allowed  to  go  to  the  jury  under 

32  Tex.  Crim.  Rep.  436,  no  injury  hav-  proper  instructions  by  the  court, 

ing  resulted  to  defendant,  a  new  trial.  Model  Used  to  Explain  Teetimony.  —  In 

applied   for  on    the   ground   that  the  Blazinski  v.  Perkins,  77  Wis.  9.,  which 

clothing  worn  by  the  deceased  at  the  was  an  action  to  recover  for  personal 

time  of  the  homicide  was  taken  by  the  injuries   received   by  the  fallmg  of  a 

jury  in  its  retirement,  was  held  properly  building  scaffold,  it  was  held  to  be  no 

refused,  it  appearing  that  the  clothing  error  that  the  jurors  were  allowed  to 

had  been  introduced  in  evidence,  was  take  with  them  a  model  of  the  scaffold, 

thoroughly  examined  during  the  trial  the    correctness  of  which  was  undis- 
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and  no  objection  because  of  it  is  made  at  the  proper  time.* 
/.  Making  Experiments.  —  The  rule  forbidding  the  jury  to 

receive  evidence  out  of  court  renders  it  improper  for  jurors  to 
make  experiments  for  the  purpose  of  testing  the  truth  or  weight 
of  the  evidence,*  and  the  making  of  such  experiments  will  gen- 
erally be  a  good  ground  for  a  new  trial.* 
8.  Books  and  Papers  in  Jury  Eoom  —  a.  Papers  in  Evidence 

—  (i)  Old  Rule.  —  In  the  early  cases  at  common  law  the  rule  was 

• 

puted,    and    which,    though    not     in-  forgery    is    misconduct.      Christy    v. 

troduced  in  evidence,  had  been  used  Keefer,  2  Cleve.  (Ohio)  164. 

to  explain  the    testimony  of  the  wit-  8.  Forehand   v.  State,    51  Ark.   553; 

nesses.  Yates  v.  People,  38  111.  527.     But  see 

1.  Littlefield  v,  Beamis,  5  Rob.  (La.)  Taylor  v.  Com.,  90  Va.  109,  wherein 
145;  Whitcher  v.  Peacham,  52  Vt.  242;  the  experimenting  was  held  not  to  have 
People  V,  Wilson,  8  Abb.   Pr.  (N.  Y.  been  improper. 

Supreme  Ct.)  137;  People  v.  Mahoney,  In  Jim  v.  State,  4  Humph.  (Tenn.) 

77  Cal.  529.     See  supra^  X.  4.  d,  Objec-  289,    a   capital   case,    a   new  trial  was 

Hons — When  and  How  Made.  granted  because  of  experiments  made 

BloodBtained    Oarmeuto.  —  Where,   on  by  the  jurors  in  sending  the  constable 

the  trial  of  an  indictment  for  murder,  out  of  the  room,  closing  the  door,  and 

on  the  retirement  of  the  jury  the  court  then  talking  with  a  view  to  ascertaining 

inquired  if  there  was  any  objection  to  whether  their  voices  could  be  beard  out 

the  jurors'  taking  with  them  the  ex-  of  doors,  or  running   with  a  view  to 

hibits  in  the  case,  and  no  objection  was  ascertaining  whether  their  tracks  would 

made,  a  contention  by  the  defendant  be  longer  or  shorter  when  walking,  and 

that  he  understood  that  the  paper  ex-  the  like. 

hibits  only  were  to  be  given  to  the  jury.  At  to  Katun  of  Footprinta  in  Certain 

and  not  the  bloodstained  garments  of  Soil.  —  In  State  v.  Sanders,  68  Mo.  202, 

the  deceased,  which  had  been  placed  in  the  verdict  was  invalidated  because  a 

evidence,  was  held  to  be  unavailable,  juror  experimented  with  boots  of  a  kind 

People  V,  Hughson,  154  N.  Y.  153.  described  by  witness  for  the  state,  for 

Testing  Quality  of  Ice.  —  In  Consol-  the  purpose  of  ascertaining  the  nature 
idated  Ice-Mach.  Co.  v.  Trenton  Hy-  of  tracks  or  footprints  which  might  be 
geian  Ice  Co.,  57  Fed.  Rep.  898;  an  made  in  a  particular  kind  of  soil, 
action  to  recover  the  price  of  an  ice-  As  to  Bistanoe  Powder  Marks  Carried. 
machine  plant,  in  which  the  defense  —  In  a  capital  case  wherein  the  dis- 
contended  that  in  consequence  of  the  tance  between  the  deceased  and  the  de- 
im pure  character  of  the  ice  produced  fendant  at  the  time  of  the  fatal  shot  was 
by  the  machine  great  loss  had  ensued,  a  vital  issue,  and  the  clothing  worn  by 
etc.,  it  was  held  that  the  action  of  some  the  deceased  at  the  time  and  place  in 
of  the  jurors  at  recess  in  examining,  evidence  showed  no  powder  marks,  the 
tasting,  criticising,  etc.,  ice  made  from  fact  that  during  the  trial  two  jurors  ex- 
the  plant  in  question  and  taken  from  a  perimented  with  a  rifle  for  the  purpose 
passing  wagon,  was  such  misconduct  on  of  determining  at  what  distance  powder 
the  part  of  the  j  ury  that  if  it  had  been  marks  would  be  carried  was  held  re- 
then  called  to  the  attention  of  the  court  versible  error.  People  «/.  Conkling,  iii 
the  trial  would  have  been  then  and  Cal.  616. 
there  terminated.  Testing  Strength  of  Grossing.  —  In  an 

2.  Conrt  Should  Hot  Allow  Experiment,  action  against  a  municipal  corporation 

—  It  is  proper  to  refuse  an  application  for  personal  injuries  alleged  to  have 
on  the  part  of  a  street-railway  company  been  sustained  by  the  negligence  of  the 
to  allow  the  jury  to  witness,  out  of  defendant  in  permitting  a  gutter  cross- 
court,  experiments  having  for  their  ob-  ing  to  become  rotten  and  unsafe,  a  new 
ject  disproof  of  an  alleged  collision,  trial  was  refused,  though  two  of  the 
Smith  V.  St.  Paul  City  R.  Co.,  32  jurors,  while  viewing  the  locality  by 
Minn.  i.  permission,     apparently      tested     the 

Experimenting  Miseondnot.  —  The  con-  soundness  of  a  portion  of  the  crossing 
duct  of  a  jury  in  experimenting  by  in  question.  Indianapolis  v.  Scott«  7a 
imitating  a  signature  alleged  to  be  a    Ind.  196. 
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laid  down  that  the  jurors  on  retiring  for  deliberation  could  take 
with  them  only  such  evidence  as  was  under  seal,  and  unsealed 
documentary  evidence  could  not  be  taken  except  by  consent  of 
the  parties.^ 

(2)  Modern  Rule  —  (a)  In  General.  —  The  old  rule  as  to  what 
documentary  evidence  might  be  sent  out  with  the  jury  has  been 
almost  universally  departed  from  in  modern  times,*  and  it  is  now 
the  general  doctrine  that  all  papers  and  documents  given  in 
evidence,  with  the  exception  in  some  jurisdictions  of  depositions,' 
may  properly  be  allowed  to  go  out  with  the  jury.* 

1.  Co.  Liu.  227  b  ;  2  RoU.  Abr.  676,  Hardy  v,  Norton,  66  Barb.  (N.  Y.)  527; 

686;  Vicary  ».  Farthing,  Cro.  Eliz.  411;  Sanderson  v,  Bowen,  2  Hun  (N.  Y.)  153. 

Petre  v,  Heneage,  12  Mod.  520;  Rex  v.  Pennsylvania,  —  Adderzook  v.  Com., 

Burdett.  i  Ld.  Raym.    148.     See  also  76  Pa.  St.  340;    Kliner  v.  Huntingdon 

Alexander  v,  Jameson,  5  Binn.  (Pa.)  First   Nat.    Bank,   (Pa.    1888)   15    Atl. 

238;    OflSt  V.  Vick,   Walk.  (Miss.)  99;  Rep.  433;    Alexander  v.   Jameson,    5 

Lang  worthy  v.  Connelly,  14  Neb.  340.  Binn.  (Pa.)  238;  Hendel  v,  Berks,  etc., 

FaUnre  to  Oheerve  Thii  Bole,  however,  Turnpike  Road,  16  S.  &  R.  (Pa.)  97; 
did  not  vitiate  the  verdict.  Co.  Litt.  White  v,  Bisbing,  i  Yeates  (Pa.)  400; 
2VJ  b ;  Vicary  r.  Farthing,  Cro.  Eliz.  Mullen  v.  Morris,  2  Pa.  St.  85;  Carson 
411;  Petre  v.  Heneage,  12  Mod.  520;  w.  Watson,  4  Phila.  (Pa.)  88;  Riddles- 
Rex  V.  Burdett,  i  Ld.  Raym.  148.  burg  Iron,  etc.,  Co.  v,  Rogers,  65  Pa. 

8.  Beaaon  of  the  Bole.  — In  Alexan.  St.  416;  Odd  Fellows'  Hall  t/.  Masser, 

der  V.  Jameson,  5  Binn.  (Pa.)  238,  it  is  24  Pa.  St.  507. 

said:    **  We  are  somewhat  in  the  dark  And  see  Mercer  v,  Harris.  4  Neb.  77. 

as  to  the  reason  of  this  distinction  be-  Where  All  the  Evidence  Is  in  Writing, 

tween    sealed    and  unsealed   writings  the  court  may  permit  the  jurors  to  take 

[being  permitted  to  go  to  the  jury],  but  it  with  them,  but  where  the  evidence 

it  is  certain  that  it   originated  under  is  partly  oral  and  partly  written,  it  is 

circumstances  not    applicable  to    the  discretionary  with  the  court  to  permit 

present  time.     The  best  account  of  it  or  to  refuse  to  permit  any  portion  of 

IS  to  be  found  in  the  writings  of  Lord  that  which  is  in  writing  to  go  to  the 

Hale  and  Lord  Gilbert.     They  say  that  jury  room.     Hairgrove  v,  Millington,  8 

in    ancient    times   men  of    rank   and  Kan.  480. 

property  had  seals  by  which  their  Keed  Kot  Take  AU  Papen.  —  It  is  not 
families  were  distinguished.  Those  a  good  objection  that  the  jurors  had 
were  not  numerous,  and  as  causes  not  all  the  papers  with  them  when  they 
were  tried  by  men  in  the  neighbor-'  retired,  when  they  did  have  the  prom- 
hood,  it  was  supposed  that  the  seals  issory  note  upon  which  the  action  was 
were  so  notorious  as  to  be  well  known  brought.  Phillips  v,  Runnells,  i  Morr. 
to  the  jury.     Papers  under  seal,  there-  (Iowa)  391. 

fore,  carried  their  own  evidence  along  Not  Tendered  for  Inspeotion  of  Advene 

with  them."  Party.  —  It  is  not  reversible  error  that 

8.  See  infra,  X.  8.  b.  Depositions,  a  paper  admitted  in  evidence  without 

^Arkansas,  —  Hurley   v.   State,   29  objection  was  sent  to  the  jury  over  an 

Ark.  17.  objection  that  it  had  been  previously 

Iowa.  —  Miller  v.  Dickinson  County,  tendered  to  the  adverse  party  for  in- 

68  Iowa  102.  spection.     Hudspeth  v,  Mears,  92  Ga. 

Massachusetts.  —  Burghardt   v.    Van  525. 

Deusen,  4  Allen  (Mass.)  374.  Beoorda  of  Former  Prooeedingg.  —  It  is 

Mississippi,  —  Taylor      v,      Sorsby,  generally  held  that  allowing  records  of 

Walk.  (Miss.)  97.  former  proceedings  to  go  to  the  jury 

Missouri.  —  State    v,   Tompkins,   71  will  not  furnish  grounds  for  disturb- 

Mo.  613;    Hanger  v.  Imboden,  12  Mo.  ing  the  verdict.     State  v.   Taylor,   36 

85;  Cornelius  v.  Grant,  8  Mo.  59.  Kan.  329;  Green  v.  State,  38  Ark.  313; 

New   York,  —  Porter  v.   Mount,    45  Com.  v.  Nash,  135  Mass.  541.     But  see 

Barb. (N.  Y.)422;  Schappner  v.  Second  People  v,  Dowdigan,67  Mich.  92;  Lotz 

Ave.   R.   Co.,   55  Barb.  (N.    Y.)  497;  v,  Briggs,  50  Ind.  346. 
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The  Term  "  Papen  In  Evldonoo  **  is  construed  to  embrace  almost  all 
kinds  of  documentary  evidence.  Thus  the  jurors  have  been 
allowed  to  take  with  them  promissory  notes  sued  on/  insurance 
policies,*  wills,'  and  account  books:  *  and  under  a  statute  permit- 
ting jurors  to  take  with  them  all  papers  in  evidence,  with  certain 
specified  exceptions,  it  has  been  held  that  any  exhibit  other  than 
those  specially  excepted,  whether  moist  or  dried,  solid  ^or  liquid, 
may  go  to  the  jury,* 

1.  Snyder  v.  Braden,  58  Ind.  143.  to  take  with  them  in  their  retirement 

Kote  with  Calculation  of  Interest.  —  the  copy  of  accounts  used  by  witnesses 
There  is  no  error  in  permitting  a  prom-  in  giving  their  testimony.  Mooney  v. 
issory  note  sued  on,  together  with  a  Hough,  84  Ala.  80. 
calculation  of  the  interest  thereon,  to  Citminal  Caao  —  Evidenee  Found  on  De- 
be  taken  by  the  jurors  on  their  retire-  fondant's  Penon.  —  In  the  absence  of 
ment.     Nott  v,  Thomson,  35  S.  Car.  461.  any  statute  prohibiting  jurors  in  crimi- 

8.  People  V.  Formosa,  61    Hun  (N.  nal  cases  from  taking  account  books 

Y.)  272.  with  them,  there  is  no  error  in  permit- 

AppUoation,  Policy,  and  Proof  of  Loss. —  ting  the  jurors  in  such  a  case  to  take 

In  an  action  on  a  hre  insurance  policy,  with  them  an  account  book  (a  memo* 

it  is  within  the  discretion  of  the  court  randum  book  containing  a  diary  and  a 

to  permit  the  jurors  to  take  with  them,  table    of    distances     between    certain 

against  the  objection  of  the  defendant  points)  and  bill  of  sale  found  in  the 

company,  the  application,  policy,  and  defendant's  possession  on  his  arrest, 

proof  of  loss,  which  were  admitted  in  although  in  a  civil  case  and  by  statute 

evidence    and    were    not    impeached,  the  jurors  are  not  allowed  to  take  ac- 

Tubbs  V.  Dwelling-house  Ins.  Co.,  84  count  books  with  them.     Territory  v. 

Mich.  646.  Doyle,  7  Mont.  245. 

Sworn  Statement  of  Lots.  —  Within  a  6.  Doctor  Jack  v.  Territory,  2  Wash 

statute  allowing    the  jurors    to    take  Ter.  loi. 

documentary  evidence  with  them  on  A    Written     Beoeipt     containing     a 

their  retirement,  it  is  proper  to  allow  memorandum  relative  to  the  transact 

them  to  take  a  sworn  statement  of  loss  tion  is  within  a  statute  providing  that 

by  fire,  made  by  the  insured,  having  unsealed  papers  read  in  evidence  may 

attached  thereto  a  certificate  of  a  jus-  be  carried  from  the  bar  by  the  jury, 

tice  in  accordance  with  the  contract  of  Humphries  v,  McCraw,  5  Ark.  61. 

insurance.     Clark  v.  Phoenix  Ins.  Co.,  A  Deed  in  Evidence  as  Proof  of   the 

36  Cal.  168.  Plaintiff's  Title  may  be  taken   by   the 

8.  A  paper  purporting  to  be  a  will  jurors  to  their  room  under  proper  in. 

with   the   probate   indorsed,    and    ad-  structions    concerning    the    extent  ol 

mitted  in   evidence  on   the  trial  of  a  proof  to  which   the  instrument  is  en. 

feigned  issue  of  devisavit  vel  non  to  try  titled.     Moore    v,    Davis,    49    N.    H. 

the  validity  of  the  paper  writing  as  the  45. 

last  will  and  testament,  may  properly  Daily    Commercial     Price    Current.— 

be  taken  by  the  jury.     Sholly  v.  Diller,  Under  the  Iowa  statute  permitting  the 

2  Rawle  (Pa.)  177.  jurors  to  take  to  their  room  papers  in 

4.  Memorandum  Book  of  Car  Inspector,  evidence,  except  depositions,  in  an  ac- 
—  In  Davis  v.  State,  91  Ga.  167,  there  tion  to  recover  for  a  quantity  of  wheat 
was  held  to  be  no  error  in  allowing  the  it  was  held  that  the  court  properly  sent 
jurors  to  take  with  them  a  car  inspect-  out  to  the  jurors,  at  their  request, 
or's  memorandum  book,  which  was  copies  of  a  daily  commercial  price  cur- 
admissible  in  evidence,  to  aid  them  in  rent  which  had  been  placed  in  evi- 
their  deliberations,  nor  in  the  court's  dence.  Peterson  v.  Haugen,  34  Iowa 
directing  marks  to  be  placed  beside  the  395. 

numbers  in  the  book  to  aid  the  jury  Xannseript  Fonnd  in  Deeedent's  Tmnk. 

in  finding  the  number  of  certain  cars  in  — In  Alexander  v,  Jameson,  5  Binn. 

dispute,  there  being  other  numbers  in  (Pa.)  238,  a  manuscnpt  book  found  in 

the  book.  the  trunk  of  the  deceased  and  offered 

Copy  of  Accounts  Used  by  Witnesi:  a.  —  in  evidence  was  allowed  to  go  out  with 

There  is  no  error  in  allowing  tLe  jury  the  jury. 
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Propriety  of  Bnle  Quertioned.  —  In  some  cases  the  propriety  of 
allowing  papers  in  evidence  to  go  to  the  jury  has  been  ques- 
tioned,* and  the  old  rule,  forbidding  such  papers  to  go  out,  except 
by  consent  of  parties,  upheld.*  But  in  any  case  the  taking  of 
such  papers  will  not  furnish  ground  for  a  new  trial  where  no 
injury  has  resulted  to  the  unsuccessful  party.* 

Compariflon  of  Handwriting.  —  The  jurors  should  not  ordinarily  be 
allowed  to  take  papers  in  evidence  into  the  jury  room,  so  as  to 
make  a  comparison  of  handwriting,  and  therefrom  draw  such 
inferences  as  their  imaginations  may  suggest,  because  the 
interested  party  ought  to  have  an  opportunity  to  reply  to  any 
suggestion  or  influence  contrary  to  the  evidence  given  in  court.'* 

(b)  Difloretion  of  Court,  —  Allowing  the  jurors  to  take  with  them  in 
their  retirement  papers  in  evidence  is  a  matter  resting  largely  in 
the  sound  discretion  of  the  trial  court,*  and  its  action  will  not 

Xalioioiis  Proeeontion — Information  by  See  also  Benson  v.  Clark,  i  Cow.  (N. 

Defendant.  —  In  Seibert  v.  Price,  5  W.  Y.)  258;   Moore  v,  McDonald.  68  Md, 

&  S.  (Pa.)  440,  which  was  an  action  for  321. 

malicious    prosecution,    it    was    held  In  Williams  v.  Thomas,  78  N.  Car. 

proper  to  send  out  with  the  jury  the  47,  the  judgment  was  reversed  because 

information  made  by  the  defendant.  the  jurors  were  allowed  to  take  import* 

Photograph  of  Defeetiye  Walk.  —  Under  ant  papers  which  had  been  read  in 
a  statute  permitting  jurors  to  take  evidence,  over  the  objection  of  the  un- 
documentary  evidence  with  them  there  successful  party,  the  court  saying  that 
is  no  error  in  allowing  them  to  take  a  while  the  decisions  in  the  different 
photograph  of  an  alleged  defective  states  do  not  agree  on  this  subject, 
walk,  which  was  admitted  in  evidence,  "  the  practice  has  never  been  recog- 
together  with  a  magnifying  glass  to  nized  in  this  state,  and  the  rule  against 
enable  them  to  examine  it  minutely,  it  has  been  uniform,  unless  by  con- 
Barker  V.  Perry,  67  Iowa  146.  sent." 

Bill.  —  The    court  may   permit    the  8.  Bersch  v.  State,  13  Ind.  434.    See 

jurors  to  take  with  them  a  bill  Intro-  also  infra^  X.  8.  g.  Effect  of  Papers  Im- 

duced  in  evidence,  after  an  instruction  properly  injury  Room, 

as  to  how  much  of  it  they  might  re-  4.  Watson  v.  Davis,  7  Jones  L.  (N. 

ceive  in  evidence.    Waltz  v,  Robert-  Car.)  178;    Chester  v.  State,  23  Tex. 

son,  7  Blackf.  (Ind.)  499.  App.   577:    Phillips  v.  Slate,  62  Ark. 

Ihie  Bin.  —  It  is  not  reversible  error  119;  Matter  of  Foster,  34  Mich.  21. 

that  the    court   permitted   a   due   bill  In   Kruidenier  v.  Shields,   70  Iowa 

introduced  in  evidence  to  be  taken  by  428,  a  new  trial  was  granted  because 

the  jurors  to  their  room,  no  prejudice  there  had  been  sent  to  the  jury,  at- 

appearing  to  have  resulted.     Bulen  v.  tached  to  the  petition,  a  copy  of  the 

Granger,  63  Mich.  311.  note,  the  execution  of  which  had  been 

1.  Chadwick  v,  Chadwick,  52  Mich,  admitted,  and  upon  the  examination  of 

545;    Kalamazoo  Novelty   Mfg.  Co.  v.  which  copy  by  the  jurors  they  drew 

McAlister,   36    Mich.    327;    Hewitt    v.  inferences  against  die  veracity   of  a 

Flint,  etc..  R.  Co.,  67  Mich.  61;  Farn;i-  witness,  based  on  their  inspection  of 

ers',  etc..  Bank  v,  Whinfield,  24  Wend,  the  handwriting. 

(N.  Y.)4i9.  6.  People  v.  Cochran,  61  Cal.  548; 

In  Outlaw  V,  Hurdle,  i  Jones  L.  (N.  English  v.  State,  31  Fla.  340,  356; 
Car.)  150,  it  was  said  that  writings  Wood  v.  Wood,  47  Kan.  617;  Burg- 
should  not  be  submitted  to  the  inspec-  hardt  v.  Van  Deusen,  4  Allen  (Mass.) 
tion  of  the  jury,  but  should  be  read.  374;  Cannings.  Harlan,  50  Mich.  323; 
All  evidence  should  be  addressed  to  Langworthy  v,  Connelly,  14  Neb. 
the  hearing  of  the  jurors,  and  not  to  340;  Osburnz/.  State,  7  Ohio,  pt.  1.  212; 
their  sight.  Jackson  v.  Pittsburgh  Times,  152  Pa. 

8.  Hewitt  V.  Flint,  etc..  R.  Co.,  67  St.  406;   Cavanaugh  ».   Buehler,   120 

Mich.  61;  Nichols  V.  State,  65  Ind.  512.  Pa.   St.   441;    Kittanning  Ins.   Co.  v. 
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ordinarily  be  interfered  with,  where  there  appears  to  have  been 
no  abuse  ojf  discretion.^  But  it  has  been  held  that  the  ruling  of 
the  trial  judge  on  a  request  to  send  papers  to  the  jury  room  is 
subject  to  review.* 

b.  Depositions  —  (i)  When  in  Evidena.  — It  has  been  fre- 
quently stated  as  a  general  rule  that  in  cases  where  some  of  the 
evidence  is  oral,  depositions  read  in  evidence  should  not  be 
allowed  to  go  to  the  jury.*  But  the  question  rests  largely  in  the 
sound  discretion  of  the  trial  court,^  and  it  is  held  in  several  states 
that  depositions  read  in  evidence  may  properly  be  allowed  to  go 
to  the  jury**    Where  depositions  are  taken  out  by  the  jury  with 

O'Neill,  no  Pa.  St.  548;  Ott  v.  Oyer,  man  v,  Marqaand,  5  Martin  N.  S.  (La.) 

106  Pa.  St.  19;  McCully  v.  Barr,  17  S.  265. 

ft  R.  (Pa.)  445;  Starke  v.  Wolf,  90  Wis.  4.  Bxerftbe  of  IMbMNtlon  Vet  0rouid  ef 

434.  XzeoptioA.  ^-  It  is  not  a  matter  of  right 

1.  Starke  v.  Wolf,  90  Wis.  434;  Mc-  that  depositions  used  in  the  trial  of  a 
Cully  V,  Barr,  17  S.  &  R.  (Pa.)  445;  cause  shall  be  delivered  to  the  jurors 
Osbum  V,  State,  7  Ohio,  pt.  i.  fiXS;  upon  their  retirement,  but  it  is  a  mat- 
Jackson  V,  Pittsburgh  Times,  152  Pa.  ter  of  discretion,  the  exercise  of  which 
St.  406;  People  V,  Cochran,  6t  Cal.  548.  by  a  judge  is  not  a  legal  ground  of  ex- 

9.  Bulen  v.  Granger,  63  Mich.  311.  ception.     Whithead  v.  Keyes,  3  Allen 

See  also  Hendel  v,  Berks,  etc.,  Turn-  (Mass.)  495. 

pike  Road,  16  S.  &  R.  (Pa.)  92;  Alger  Bemedy  Vy  Xotioa  to  Set  Aside  Verdict. 

V,  Thompson,  i  Allen  (Mass.)  453.  -^The  action  of  the  trial  judge  in  per- 

8.  Illinois.  —  Rawson  v.  Curtiss,  19  mitting  the  jurors  to  take  with  them  a 

111.485;    Fein  z/.  Covenant  Mut.  Ben.  deposition  read  in  evidence  is  not  sub- 

Assoc,  60  111.  App.  274:    Pittsburgh,  ject  to  exception,  but  if  the  permission 

etc.,  R.  Co.  V.  Dahlin,  67  111.  App.  99.  were  wrongfully  given,  it  will  be  rather 

Maryland,  —  Jerry  v,  Townshend,  9  an  irregularity,  which  of  itself  will  not 

Md.  159.  avoid  the  verdict.     The  remedy  of  the 

Pennsylvania.  —  Hendel     v.     Berks,  party  deeming  himself  injured  in  such 

etc.,  Turnpike  Road,  16  S.  &  R.  (Pa.)  a  case  is  by  motion  to  set  aside  the  ver- 

92;    Spence  v,  Spence*  4  Watts.  (Pa.)  diet.     Howland  v.  Willetts,  5  Sandf. 

168;     White    t/.     Bisbing,     i    Yeates  (N.  Y.)  219. 

(Pa.)  400;    Alexander  v,  Jameson,   5  Tkoro  Is  Mo  Error  in  BeAiiiiig  to  allow 

Binn.  (Pa.)  238.  a  deposition  to  go  to  the  jury  room  on 

Texas,  —  Chamberlain  v,  Pybas,  81  the  application  of  one  juror,  all  the 

Tex.  511.  others  dissenting  when  inquired  of  as 

West   Virginia.  —  State  v.  Cain,   20  to  whether  it  was  their  wish.     Lafoon 

W.  Va.  707;    Welch  v»  Franklin  Ins.  v.  Shearing,  95  N.  Car.  391. 

Co.,  23  W.  Va.  288;  State  v.  Lowry,  42  ft.  Hurley  v,  Sute,  29  Ark.  17;  Baker 

W.  Va.  205.  V.  Com..  (Ky.  1891)  17  S.  W.  Rep.  625; 

United  States,  —  U.  S.  v,   Clarke,  2  Newport  News,  etc.,  R.  Co.  v.  Mendell, 

Cranch  (C.  C.)  152.  (Ky.  1896)  34  S.  W.  Rep.  1081;  Howland 

By  the  English  Fraotieo,  depositions  v.  Willetts,  9  N.  Y.  170;    Hansbrough 

were  never  sent  to  the  jury.     See  Stites  v.  Stinnett,  S2  Gratt.  (Va.)  593. 

z/.  McKibben,  2  Ohio  St.  588;  Welch  V.  Immatorial   ]>epositioils.  —  In    Shomo 

Franklin  Ins.  Co..  23  W.  Va.  288.  v.  Zeigler,  10  Phlla.  (Pa.)  611.  31  Leg. 

Tho  Boasons  for  Bzoepting  Dopositioiif  Int.  (Pa.)  205,  it  was  held  that  there  was 
from  those  papers  which  may  be  taken  no  error  in  allowing  the  jury  to  take  a 
by  the  jury  is  stated  to  be  that  their  certified  record  of  bankruptcy  offered 
possession  would  give  the  party  whose  in  evidence,  although  attached  thereto 
testimony  was  reduced  to  writing  an  were  depositions  relative  to  the  bank- 
advantage  over  the  adversary  who  had  ruptcy,  but  immaterial  to  the  contro- 
given  oral  testimony,  by  enabling  the  versy. 

jurors  to  peruse  the  one  in  their  retire-  Whore  All  Evidonoo  in  Writing.  —  In 

ment  and  compelling  them  to  depend  cases  where  all  the  evidence  is  reduced 

on  their  memory  for  the  other.    Wake-  to  writing,  the  reason  for  the  rule  ex- 
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the  knowledge  of  the  unsuccessful  party  and  without  any  objec- 
tion from  him,  the  verdict  will  not  be  disturbed.* 

Papon  Attaohod  to  Doposition.  —  Where  a  deposition  cannot  properly 
be  sent  to  the  jury,  it  is  equally  improper  to  send  to  it  papers 
forming  part  of  such  deposition  and  attached  thereto.^  But 
where  such  papers  are  offered  and  admitted  as  independent  evi* 
dence  they  do  not  fall  within  the  rule  concerning  depositions.' 

(2)  When  Not  in  Evidence.  —  Depositions  not  read  in  evidence, 
or  partly  excluded,  fall  under  the  general  rule  regarding  papers 
and  documents  not  in  evidence,'*  If  such  depositions,  containing 
facts  material  to  the  case  which  may  have  influenced  the  minds 
of  the  jurors,  are  sent  to  the  jury  room  without  the  knowledge  or 
consent  of  the  unsuccessful  party,  the  verdict  will  not  be  allowed 
to  stand.*  But  where  such  depositions,  or  such  excluded  por- 
tions, are  irrelevant  and  immaterial  to  the  issue,  and  no  prejudice 
has  resulted  from  the  irregularity,  the  verdict  will  not  be  dis- 
turbed.* 

eluding  depositions  from  the  jury  room  from  objecting  that  the  plat  was  lm« 

does    not    exist.     Wake  man    v.    Mar-  properly  sent  out. 

quand,  5  Martin  N.  S.  (La.)  265;  Hair-  Leaf  from PamUy  Bible.  —  In  an  action 

grove  V.  Millington,  8  Kan.  480.  of  trespass  to  try  title,  there  was  held 

In  Ohio  it  has  been  held  that,  unless  to  be  error  in  permitting  the  jurors  to 

special   reasons  exist  for  a    different  take  with  them  a  leaf  from  a  family 

course,  the  refusal  to  send  to  the  jurors  Bible,  which  had  been  detached  from 

on  their  demand  a  deposition  contain-  the  deposition  of  a  witness,  which  leaf 

ing  neither  irrelevant  nor  incompetent  purported   to  contain  a  record  of  the 

evidence  is  error.    Greene  v,  Davis,  4  births    and    deaths    of    the    children. 

Ohio  Cir.  Ct.  Rep.  84.     See  also  Post  Chamberlain  v.  Pybas,  81  Tex.  511, 

V.  Gazlay,  i  Cine.  Super.  Ct.  Rep.  105;  8.  Sargent  v,  Lawrence,  (Tex.  Civ, 

Stites  V,  McKibben,  2  Ohio  St.  588.  App.  1897)  40  S.  W.  Rep.  1075;    Cock- 

1.  Shields  v,   Guffey,   9    Iowa    322;  rills'.  Hall,  76  CaL  192. 
Turner  v.  Kelley.  10  Iowa  574;  State  v,  4.  See  infra^  next  section. 
DeLong,   12  Iowa  453;    Davenport  v,  6.  Coffin  v,  Gephart,    18   Iowa  256; 
Cummings,  15  Iowa  219.     See  supra,  Stewart  v.  Burlington,  etc.,  R.  Co.,  II 
X.  4.  d.    Objections —  When  and  flow  Iowa    62;    Taylor    v,    Sorsby,    Walk. 
Made.  (Miss.)    97;     Bronson    v.    Metcalf,    4 

2.  Gulf.  etc..  R,  Co.  v.  Hughes,  (Tex.  Wkly.  L.  Gaz.  (Ohio)  115,   i    Disney 
Civ.   App.    1895)  31  S.   W.   Rep.  411;  (Ohio)  21. 

Snow  V,  Starr,  75  Tex.  411;  Toohy  v.  Given  to  Jnry  by  Prevailing  Party. — 

Sarvis,  78  Ind.  474.  Where  the  deposition  was  given  to  the 

In   Oskaloosa    College    v.    Western  jury  by  the  counsel  for  the  prevailing 

Union  Fuel  Co.,  90  Iowa  380,  the  plain-  party  the   verdict    was    set  aside  al- 

tiff  objected  to  permitting  the  jurors,  at  though  the  deposition   had   not  been 

the  defendant's  request,  to  take  with  read    by    the  jury.     Pratt's  Case,  2t 

them   a  plat  and  field  notes  attached  Vin.  Abr.  451.     And  see  2  Hale  P.  C. 

forming  a  part  of  a  deposition,  unless  308.     See  also  infra^  X.  8.  g,  (3)  Where 

the    entire    deposition   was    given    to  Given  by  Prevailing  Party. 

them;  but  on  the  defendant's  refusal  6.  Lonsdale  v.  Brown,  4  Wash.  (IT. 

that  this  course  should  be  pursued,  the  S.)  148;    Morris  v.  Howe,  36  Iowa  493; 

court  permitted  the  jury  to  take  the  Foster  r.  McO'Blenis,  18  Nlo.  88;  Gard- 

plat  only.     The  plat  and  field  notes  did  ner  v.  Kimball,  58  N.  H.  202. 

not  agree.     It  was  held  that  the  plat  Ko  Prejndioe  PretTuned.  —  Where  cer* 

was  improperly  given  to  the  jury  with-  tain  excluded  depositions  were  taken 

out  the  consent  of  both  parties,  and  out  by  the  jury,  it  was  held  that  in  the 

that  the  defendant  was  rot  precluded,  absence  of  any  showing  that  the  ex- 

because  of  the  request  made  by  him,  eluded  matter  was  read  by  the  jury,  or 
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c.  Papers 'Not  in  Evidence  —  (i)  In  General,  —  It  is  the 
general  rule  that  the  jurors  should  not  be  allowed  to  take  with 
them  on  their  retirement  papers  bearing  on  the  case  and  not  read 
in  evidence ;  *  and  where  it  is  probable  that  such  papers  influ- 
enced the  jury  in  arriving  at  the  verdict,  a  new  trial  will  be 
granted.* 

Exceptions  to  Bole.  —  Notwithstanding  the  rule  against  papers  not 
in  evidence  going  to  the  jury,  it  is  customary  to  send  out  papers, 
such  as  itemized  accounts,  commented  on  during  the  trial,  to 
assist  the  jurors  by  way  of  aid  to  their  memory.' 

that  the  fact  of  taking  the  papers  had  1889)  17    Atl.    Rep.   220;    Rowand  v, 

the  slightest  influence  on  the  verdict  Clark,  34  Leg.   Int.  (Pa.)  232;  Ege  v. 

rendered,  it  will  be  presumed  that  the  Kille«  84  Pa.  St.  333;  Avery  v.  Moore, 

jurors  considered  only  the  testimony  133  III.  74;  Treflf  v.  Blake,  16  Iowa  222; 

permitted  by  the  court  to  go  to  them,  Dolan  v,  iEtna  Ins.  Co.,  22  Hun  (N.  Y.) 

rather  than   that  they  violated    their  396.     But  see  Buxton  v.  Wilkes,  66  N. 

duty.     Phoenix  Ins.  Co.  v.  Underwood,  Car.  604;  Himes  v.  Kiehl,  154  Pa.  St. 

12  Heisk.  (Tenn.)424.  190;  Whitehall   Mfg.  Co.  r.  Wise,  119 

A  Party  Cannot  Complain  of  Error  in  Pa.  St.  484. 
allowing  the  jurors  to  take  with  them        Statement  to  Show  Payments.  —  In  Ott 

depositions  which  he  himself  offered  v.  Oyer,  106  Pa.  St.  19.  it  was  said  that 

and  failed  to  get  in  evidence.     Shomo  in  cases  like  an  action  on  a  promissory 

t/.  Zeigler,  10  Phila.  (Pa.)  611.  note,  the  practice  of  permitting  state- 

1.  Palmore  z/.  State,  29  Ark.  248;  me nts  for  the  purpose  of  showing  pay- 
Stead  well  V.  Morris,  61  Ga.  97;  Eden  ments  to  be  sent  out  is  almost,  if  not 
V.  Lingenfelter,  39   Ind.  19;  Hewitt  v.  altogether,  uniform. 

Morris,  37  N.  Y.  Super.  Ct.  18;  How-  Statement  of  Ixgnries. —  In  an  action 

land  z'.  Willetts,  9  N.  Y,  170;  Kittanning  for  personal  injuries  alleged  to  have 

Ins.  Co.  V.  O'Neill,   no  Pa.  St.  548;  been  caused  by  a  defectivje  highway, 

Bellas    V.   Lloyd,   2    Watts  (Pa.)  401;  there  is  no  error  in  permitting  the  jury 

Hamilton  v.  Glenn,  i  Pa.  St.  340.     See  to  have  the  statement  of  the  alleged 

also  supra,  X.  8.    b,    (2)  IVhen  Not  in  injuries  and  their  extent  which  by  law 

Evidince.  is  required  to  be  filed  with  the  munici- 

The  Kinntes  of  the  Testimony  of  a  wit-  pal  authority.     Felch  v.  Weare,  66  N. 

ness  should  not  be  sent  to  the  jury  to  H.  582. 

enable  the  jurors  to  settle  a  difference  Itemised  Aeoonnt.  —  The  jurors  may 

of  opinion  regarding  the  testimony  in  take  with  them  an    itemized  account 

question.      State   v.   Griffin,   71    Iowa  used  by  counsel  and  referred  to  during 

372.     See  also  Com.  v.  Ware,  137  Pa.  the  trial,   though    not  offered  in  evi- 

St.  465.  dence,  where  there  has  been  proof  of 

TesUmony  Taken  in  a  Former  Prooeed-  the  items  and  instruction  by  the  court 

ing,  but  not  given  in  evidence,  should  that  the  account  shall  not  be  used  by 

not  be  allowed  to  go  to  the  jury.     Mc-  the  jurors  except  by  way  of  aid  to  their 

Leod   V.    Humeston,   etc.,    R.   Co.,  71  memory.     Hutchinson   v.  Consumers' 

Iowa  138;  Atkins  «/.  State,  16  Ark.  568.  Coal  Co.,   36   N.   J.    L.    24;    Rorer  v, 

2.  See  tn/ra,  X.  S.  g,  Efffct  of  Papers  Rorer,  48  N.  J.  L.  51. 

Improperly  in  Jury  Room.  Copy  of  Xemorandnm.  —  There  is  no 

If  the  Jnrors  Did  Hot  in  Fact  Take  an  error  in  permitting  the  jury  to  copy  a 

Aeoonnt  with  them  to  the  jury  room,  the  memorandum  made  by  counsel  which 

mere   fact   that  the    judge     nstructed  is  but  a  copy  of  the  account  proved  and 

them  as  to  their  right  to  do  so  is  not  admitted     in    evidence.       Cowlcs    r. 

available  error.     Porter  County   First  Hayes,  71  N.  Car.  230. 

Nat.  Bankz'.  Williams,  4  Ind.  App  501.  Xemorandnm  of  Aooonntt.  —  In  Har- 

3.  Statementof  Plaintiffs  Claim.  —  It  is  roun  v,  Chicago,  etc.,  R.  Co.,  68  Mich, 
generally  held  that  the  jury  may  take  208,  there  was  held  to  be  no  error  on 
with  it  a  statement  of  the  plaintiff's  the  part  of  the  court  in  permitdng  the 
claim.  Allen  v.  Philadelphia,  i  Pa.  jury  to  take  with  it  a  memoraodum  by 
Dist  Rep.  216;  Phillips  cr.  Stroup,  (Pa.  the  plaintiff's  counsel  of  the  highest 
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(2)  Papers  Partly  in  Evidence.  —  Papers  which  have  been  partly 
admitted  in  evidence  should  not  be  sent  to  the  jury  in  their 
entirety,  unless  proper  precautions  have  been  taken  to  protect 
the  portions  not  in  evidence  from  the  inspection  of  the  jury.* 

(3)  Judge  s  Minutes.  —  Under  the  rule  forbidding  papers  not 
in  evidence  to  go  to  the  jury  room  it  is  improper  for  the  jurors  to 
take  with  them  the  judge's  minutes  taken  on  the  trial.*  But 
where  it  appears  that  no  injury  has  resulted  therefrom  the  verdict 
will  not  be  disturbed  on  that  account.' 

(4)  Jurors*  Notes.  — It  has  been  held  in  Indiana  t\idX  the  action 
of  jurors  in  taking  notes  of  the  evidence  will  warrant  a  new  trial.* 
But  it  seems  to  be  the  more  general  doctrine  that  such  action  on  the 
part  of  the  jury  is  not  sufficient  ground  for  disturbing  the  verdict,* 

amounts  given  by  any  witness  as  to  the  defendant  to  a  new  trial  "when  the 

damage  claimed,  the  court  stating  that  jury  has  received  any  evidence  out  of 

the  defendant's  counsel  might  have  the  court  other  than  that  resulting  from  a 

same   privilege.     Overruling  Millar  v.  view  of  the  premises." 

Cuddy,  43  Mich.  274.    See  also  Alex-  Instruction  Hot  to  Look  at  Unproyed 

ander  z^.  Dunn,  5  Ind.  122.  Part.  —  In  Bates  z/.   Preble.   151   U.  S. 

Plan  of  Lots  Uied  to  Explain  Claim.  —  149,  a  memorandum  book  was  allowed 
In  Hale  v.  Rich,  48  Vt.  217,  wherein  to  go  to  the  jury,  though  but  a  portion 
the  location  of  a  division  line  between  of  it  was  in  evidence,  the  court  direct- 
two  lots  was  in  issue,  it  was  held  that  ing  the  jury  not  to  examine  any  part  of 
the  jury  was  properly  allowed  to  take  the  book  except  that  which  had  been 
with  it  a  plan  of  the  lots  made  by  the  put  in  evidence.  This  was  held  to  be 
plaintiff's  attorney,  who  was  not  a  sur-  error, -in  view  of  the  fact  of  the  import- 
veyor,  and  which  plan  it  was  admitted  ance  of  the  contents  of  the  book,  and 
was  not  made  from  a  survey,  but  which  that  the  objectionable  portions  were 
was  used  on  the  trial  for  the  purpose  of  very  likely  to  catch  the  eyes  of  the 
explaining  to  the  jury  the  claim  made  jurors,  who,  through  accident  or  curi- 
by  the  plaintiff.  osity,  might  read  them;  and  it  was  held 

Papers  Commented  On.  —  On  a  murder  that  by  sealing,  or  in  some  other  man- 
trial  it  is  not  error  to  permit  the  jury  to  ner,  the  portions  not  in  evidence  should 
take  with  it  papers  which  were  com-  have  been  protected  from  the  inspec- 
mented  on  during  the  trial.     State  v,  tion  of  the  jury. 
Harris,  34  La.  Ann.  119.  In  Kalamazoo  Novelty  Mfg.  Co.  v. 

1,  Sargent  v.  Lawrence,  (Tex.  Civ.  McAlister,  36  Mich.  327,  an  entire  book 

App.  1897)  40  S.  W.  Rep.  1075.  was  permitted  to  be  taken  by  the  jurors 

Pamphlet  Containing  Libelons   Matter,  to  their  room,  though  but  three  pages 

—  In  People  z\  Thornton,  74  Cal.  482,  were  in  evidence,  and  it  was  held  that 

which  was  an  action  for  libel,  it  appeared  instructions  not  to  look  at  the  unproved 

that  a  pamphlet  containing  the  alleged  part  would  not  cure  the  error  of  allow- 

libelous  matter  was  admitted  in   evi-  ing  the  book  to  go  to  the  jury  room, 

dence,  and  by  consent  considered  read  But  see  Jackson  v.  State,  76  Ga.  553. 

that  it  might  be  referred  to  in  the  argu-  8.  Neil  v,  Abel,  24  Wend.  (N.  Y.)  185; 

ments  of  counsel,  but  it  did  not  appear  Mitchell    v.    Carter,    14   Hun   (N.    Y.) 

that  it  was  read  to  the  jury  before  its  448. 

retirement.  The  alleged  libel  was  3.  Ball  v,  Carley,  3  Ind.  577;  Chap- 
based  upon  a  single  paragraph  em  brae-  man  v,  Chicago,  etc.,  R.  Co.,  26  Wis. 
ing  two  or  three  lines  only  of  the  295;  Graves  v,  Gans,  25  Wis.  41.  See 
pamphlet,  which  consisted  of  many  also  tw/ra,  X.  ^,  g.  Effect  of  Papers  Im^ 
pages  of  libelous  matter,  and  it  was  properly  in  Jury  Room, 
held  that  the  action  of  the  jury  in  read-  4.  Cheek  v.  State,  35  Ind.  492. 
ing  a  copy  of  the  pamphlet  in  the  jury  5.  Tift  v.  Towns,  63  Ga.  237;  Lilly  v, 
room,  the  original  not  having  been  Griffin,  71  Ga.  535;  Thomas z^.  State,  90 
taken  out,   was    the  reception  of  evi-  Ga.  437. 

dence  out  of  court  within  the  meaning  In  Omaha  F.   Ins.  Co.  v,  Crighton, 

of  a  statutory  provision  entitling  the  50  Neb.  314,  which  was  an  action  on  a 
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especially  where  no  objection  is  raised  ^  and  no  injury  results 
therefrom.* 

(5)  Blank  Forms  of  Verdict,  —  It  is  no  reason  for  disturbing  a 
verdict  that  blank  forms  of  verdicts  were  sent  to  the  jury  to  be 
filled  out  by  it.* 

d.  Pleadings.  —  The  pleadings  being  intended  for  the  consid- 
eration of  the  parties  and  the  court,  the  practice  of  allowing  them 
to  be  taken  to  the  jury  room  is  one  of  doubtful  propriety.*  But 
it  is  the  general  rule  that  where  the  jury  has  been  correctly 
instructed  as  to  the  issues  in  the  case,  there  is  no  error  in  taking 
with  it,  by  direction  of  the  court,  the  pleadings  in  the -cause.* 

fire  insurance  policy,  it  was  held  that  matters  were  not.     Spaulding  v.  Saltiel, 

there  was  no  abuse  of  discretion  on  the  18  Colo.  86. 

part  of  the  trial  court  in  permitting  Where,  by  statute,  the  jury  may  be 

jurors,  during  the  trial,  to  malce  mem-  permitted  to  have  all  papers  used  in 

oranda  of  insured  articles  destroyed  evidence  received  as  evidence,  except 

and   the   value  placed  thereon  by  the  depositions,  there  is  no  error  in  refus- 

evidence.  ing  to  allow  it  to  take  with  it  on  its  re- 

1.  Cluck  V,  State,  40  Ind.  263.  tirement  affidavits  filed  at  a  previous 

Olgootioa  KiiBt  bo  Baifod  in  Timo.  —  term  for  a  continuance,  or  pleadings  to 

Where  a  new  trial   is  sought  on  the  which  demurrers  had  been  sustained 

ground  that  a  juror  took  notes  of  the  and  which  had   not  appeared  in  evi- 

evidence,  which  he  read  on  retirement,  dence.     McClintock  v.  Crick,  4  Iowa 

it  must  be  made  to  appear  that  both  the  453. 

party  and   his  attorney  were,  at  the  Kot  to  bo  UiodfbrFiziag  Amount.  —  In 

time,  ignorantof  the  fact  that  the  notes  Drew  v.  Andrews,  8  Hun(N.  Y.)  23,  the 

were  taken.      Long  v.  State,  95   Ind.  jury  having  found  for  the  plaintiff  with- 

481.     See  supra^  X.  4.  d.  Objections  —  out  specifying  the  amount,  it  was  held 

When  and  I/ovt  Made.  error  to  direct  the  jury   to  take  the 

8.  Motes  Hot  Used.  —  It  is  not  sufficient  pleadings  with  it  for  the   purpose  of 

proof  of  misconduct  of  a  juror  to  justify  fixing  the  amount,  the  pleadings  not 

the  setting  aside  of  the  verdict  of  the  being  evidence  beyond  the  admissions 

jury  that  he  had  taken,  during  the  prog-  in  the  answer. 

ress  of   the   trial,  a   memorandum  of  ft.  McGinty  v.  Keokuk,  66  Iowa  725; 

parts  of  the  testimony  of  some  of  the  Masterson  v.  State,  144  Ind.  240;  Stout 

state  witnesses,  it  fully  appearing  that  v.  State,  90  Ind.  i;  Shulse  v,  McWil- 

the  memorandum  was  not  exhibited  to  Hams,    104    Ind.    512;     International, 

other  members  of  the  jury,  and  was  etc.,  R.  Co.  v.  Leak,  64  Tex.  654. 

destroyed  by  him  without  making  use  In  Bluedom  c.  Missouri  Pac.  R.  Co., 

of  it  himself.     State  v.  Joseph,  45  La.  121  Mo.  258,  it  was  said  that  while  the 

Ann.  903.     See  tw/rfl,  X.  8.  ^.  Effect  of  propriety  of  sending  the  pleadings  to 

Papers  Improperly  in  Jury  Room.  the   jury  in   its    room,   or    permitting 

8.  State  V,  Fenlason,  78  Me.  495.  them    to    be    taken,    might    well    be 

It  Is  in  tho  Bisorotion  of  the  Court  to  doubted,  yet  as  it  had  been  practiced  in 

permit  the  attorney  for  the  plaintiff  to  many  of  the  circuits  in  the  state,  in  the 

furnish  the  jury  with  skeleton  forms  of  absence  of  some  improper  use  of  them, 

a  verdict.     Snyder  v.  Braden,  58  Ind.  or  some  prejudicial   result,   the  case 

143.  would    not     be    reversed    upon    that 

4.  Good  V,  Martin,  iColo.  166;  Blue-  ground, 

dorn  V,  Missouri  Pac.  R.  Co.,  I2i  Mo.  Kotion  for  InoroiM  of  Bamagos  ia  Writ 

258.  — In  Smith  v,  Holcomb,  99  Mass.  552, 

Kot  Boquired  to  Bo  Bent. -^  A  statute  it  was  held  that  the  defendant  bad  no 
permitting  the  jury  to  take  with  it  all  ground  of  exception  because,  after  the 
papers,  with  certain  exceptions,  not  jury  had  retired  by  order  of  the  judge, 
including  the  pleadings,  will  not  re-  on  the  plaintiff's  motion,  the  sheriff  de- 
quire  the  pleadings  to  be  sent  out  that  livered  to  the  jurors  a  motion  for  an 
the  jury  may  determine  from  them  increase  of  damages  in  the  writ  which 
what  matters  were  admitted  and  what  had  been  granted  before  the  trial,  liad 
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Miowisg  Birall-  of  romts  TrUL  -*-  Where  it  is  permissible  for  the 
jury  to  take  the  pleadings  with  it  on  its  retirement,  the  fact  that 
the  verdict  on  a  former  trial  appears  on  one  of  the  pleadings  will 
not  be  ground  for  a  new  trial.* 

e.  Written  Instructions.  —  In  the  absence  of  any  control- 
ling statute  or  absolute  rule  of  practice,  it  is  a  matter  of  discre* 
tion  with  the  trial  judge  to  permit  the  jury  to  take  the  written 
instructions  with  it  on  its  retirement.*  It  is  now  the  usual  prac- 
tice to  let  the  written  instructions  go  out,'  and  in  some  states 

been  referred  to  by  the  plaintifif  in  his  illegible,  and  could  not  be  read  by  the 

opening,   and   which  the    jurors    had  naked  eye.     Lancaster  z^.  State,  36  Tex. 

omitted  to  take  with  them  on  their  re-  Crim.  Rep.  16. 

tirement.  In  Harvey  v.  State,  35  Tex.  Crim. 

AUflrtad  0^  ef  Complaint.  —  On  an  Rep.  545,  it  was  assigned  as  error  that 
appeal  wherein  a  trial  de  n&ve  was  had,  the  jury,  on  its  retirement,  was  per- 
il is  not  reversible  error  to  allow  an  at-  mitted  to  take  with  it  an  indictment  hav- 
tested  copy  of  the  complaint  to  go  to  ing  indorsed  thereon  a  verdict  rendered 
the  jury  instead  of  a  full  copy  of  the  at  a  former  term;  but  it  was  held  that 
papers  containing  a  record  of  the  con-  a  new  trial  was  not  required,  it  appear- 
viction  and  sentence  below.  Com.  v,  ing  that  the  verdict  had  been  rendered 
Crawford,  iii  Mass.  422.  illegible  to    ordinary  observation    by 

Copy  CoBtaialng  Clerieal  Srror.  —  In  smearing  ink  over  it.  It  also  appeared 
Com.  V,  Keenan,  140  Mass.  481,  the  de-  that  the  verdict  was  not  commented  on 
fendant  was  held  to  have  no  ground  of  by  any  of  the  jurors, 
exception  because  a  copy  of  the  com-  8.  Hurley  v.  State,  29  Ark.  17;  Ben- 
plaint  taken  by  the  jury  contained  a  ton  v.  State,  30  Ark.  328;  State  v, 
clerical  error,  it  not  appearing  that  the  Tompkins,  71  Mo.  613;  Scpville  v.  Salt 
jury  was  misled  or  that  the  defendant  Lake  City,  11  Utah  60. 
had  been  prejudiced.  8.  Dixon  v.  State,  13  Fla.  636;  Cole- 

An  AoMmQt  Anaezad  to  the  Petition  and  man  r.   State,   17  Fla.   206;    State  v, 

made  part  of  it  may  go  to  the  jury  Tompkins,  71  Mo.  613;  Edwards  z'.  Ter- 

where  by  statute  it  is  contemplated  that  ritory,  i  Wash.  Ter.  195;  Wood  v.  Al- 

the  jury  may  take  the  pleadings  with  it.  drich,  25  Wis.  6^5.     See  also  People  v, 

Waiceman  v.  Marquand,  5  Martin,  N.  Cummings,  57  (5al.  S8.     Coniras  Hewitt 

S.  (La.)  265.     See  also  State  v.  Delong,  v,  Flint,  etc.,  R.  Co.,  67  Mich.  61. 

12  Iowa  453.  In  Smith  v,  Lownsdale,  6  Oregon  79, 

1.  Harrold  v.  Com.,  (Ky.  1888)  8  S.  the  court  said    that  although   it  was 

W.   Rep.   194;  Cargill  v.  Com.,  93  Ky.  considered  bad  practice  to  allow  the 

578;  St.  Louis,  etc.,  R.  Co.  v,  Higgins,  written  instructions  to  go  to  the  jury 

53  Ark.  458:   St.  Louis,  etc.,  R.  Co.  v.  room,  still,  as  there  was  no  statute  for- 

Sweet,  60  Ark.  550;  Clappz/.  Clapp,  137  bidding  it,  a  verdict  would  not  be  dis- 

Mass.  183.  turbed  on  that  account  if  the  charge 

In  State  v.  Shores,  31  W,  Va.  491,  it  stated  the  law  correctly  and  the  sub- 
appeared  that  on  an  indictment  of  three  stantial  rights  of  the  complaining  party 
persons,  one  of  them  being  convicted  were  not  prejudiced, 
a  verdict  of  guilty  was  indorsed  on  the  Mere  Imgolarity.— To  allow  the  writ- 
indictment,  but  on  the  trial  of  another  ten  charge  of  the  court  to  go  out  with 
of  the  defendants  the  indictment  so  in-  the  jury  is  at  most  a  mere  irregularity 
dorsed  was  taken  by  the  jurors  to  their  which,  if  not  objected  to,  is  no  cause 
room,  and  it  was  held  that  there  was  for  a  new  trial.  Chattahoochee  Brick 
no  error  in  refusinga  motion  to  take  the  Co.  v,  Sullivan,  86  Ga.  50. 
indictment  out  of  the  possession  of  the  Okarge on  loparate  Puer.^In  Mitchell 
jury.  V.  Com.,  89  Va.  826,  ft  was  held  to  be 

▼ndiot  lUogibla.  —  A  conviction  for  no  error  that  at  the  suggestion  of  the 

murder  will  not  be  reversed  because  clerk    the  jurors  took   with    them    a 

the  jury  was  permitted  to  take  out,  on  charge  as  to  the    punishment,   which 

the  back  of  the  indictment,  a  verdict  of  was  on  a  separate  piece  of  paper  and 

a  former  jury  in  the  case,  where  it  ap-  which  had  been  read  to   them  along 

pears  that  the  verdict  so  indorsed  was  with  the  balaQCo  of  the  charge,  there 
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there  are  statutes  directing  that  it  be  done,  which  statutes  are 
generally  construed  to  be  mandatory.  * 

/.  Books  —  (i)  Legal  Works, — Where  jurynien  desire  infer- 
mation  touching  the  law  involved  in  a  case  submitted  to  them, 
they  should  apply  to  the  presiding  judge  in  open  court  for 
instruction,  and  should  not  be  furnished  with  law  books  for  the 
purpose  of  independent  research.*    Whether  or  not  a  new  trial 

being  no  pretense  of  any  incorrect  state-  the  instructions  with  it  comes  too  late 

ment  of  law  thereon.  on  motion  for  a  new  trial,  it  appearing 

Instraotions  Eeftiied. — In  Langworthy  that  the  jurors  did  not  request  them; 

V.  Connelly,  14  Neb.  340,  a  verdict  for  that  counsel  did  not  ask  that  they  be 

the  plaintiff  was  sustained  though  an  allowed  to  take  them;  that  the  court 

instruction  marked  "  Asked  for  by  de-  did  not  refuse  to  let  them  have  them; 

fendant.      Refused/'  signed   officially  that  they  were  read  and  commented  on 

and  read  to  the  jury,  was  permitted  to  at  the  trial  by  both  parties,  and  that 

be   taken   by  it  to  its   room   over  the  when  the  jury  returned  without  them 

objection  of  the  defendant,  and  there  no  objection  was  made  by  the  unsuc- 

considered  in  arriving  at  the  verdict.  cessful  party  or  his  counsel.    Grove  v. 

Not  Considered.  —  In  Goode  v.  Line-  Kansas  City,  75  Mo.  672. 

cum,  I  How.  (Miss.)  281,  the  plaintiff's  In  Ohio  special  instructions  given  to 

counsel  moved  for  certain  instructions  the  jury  in  writing,  after  argument,  are 

to  the  jury  which  were  refused.     The  not  required  to  be  taken  by  the  jury  to 

paper  containing  them  was  taken  out  the  jury   room,    when     the    principal 

by  the  jury,  but  it  not  appearing  by  the  charge  is  not  required  to  be  in  writing, 

record  that  it  was   considered  by  the  Griffin  v.  State,  34  Ohio  St.  299. 

jurors  the  motion  for  a  new  trial  was  Alahama — Churges  Befniod. —  Under 

overruled.  the  provisions  of  the  Alabama  Code  of 

No  Prejudice    Resulting.  —  Error   in  1876,  §  3109,  the  jury  may  take  with  it 

allowing  the  jurors  to  take  into  their  charges  *'  refused  "   as   well  as  those 

retirement,  against  the  defendant's  ob-  "  given."      Beard    v.   Ryan,    78    Ala. 

jection,  instructions  asked  by  him  and  37. 

refused   cannot   be    complained  of  by  2.  State  v.  Nelson,  32  La.  Ann.  842; 

him,   for  the  reason  that  he  could  not  Johnson  v.  State,  27  Fla.  245;  Barker 

have  been  prejudiced.     Peoples.  Cum-  v.  Pool,  6  Mo.  260;    Hardy  r.  State,  7 

mings,  57  Cal.  88.  Mo.  607;  Harrison  v.   Hance.  37  Mo. 

Initrnetions  Shonld  be  Sead.  —  All  in-  185.     But  see  U.  S.  v.  Vigol,  2  Dall.  (U. 

structions  which  are  proper  to  be  given  S.)  347,    which   was  a  trial   for  high 

to  the  jury  should  be  read  by  the  court,  treason.     In  a  note  thereto  it  is  stated 

and,  if  it  is  clearly  shown  that  instruc-  that,  by  consent,  Foster's  Crown  Law 

tions  asked  on  behalf  of  a  party  have  and  the  Acts  of  Congress  were  sent  to 

been  handed  to  the  jury  without  read-  the  jury. 

ing,  thus  placing  them  under  a  cloud,  In  Burrows  v.  Unwin,  3  C.  &  P.  310, 

the  verdict  against  such  parly  will  be  14  E.  C.  L.  322,  after  the  trial  the  jury 

set  aside.     Veneman  v.  McCurtain,  33  asked  for  Selwyn's  Law  of  Nisi  Prius, 

Neb.  643.  and  though  counsel  on  both  sides  stated 

1.  Ctronnd  for  Now  Trial.  —  Where,  by  that  they  had  no  objection.  Lord  Ten- 
statute,  it  is  required  that  the  charge  terden  observed  that  the  regular  way 
of  the  judge  shall  be  in  writing  and  was  for  the  jury  to  come  in  and  receive 
shall  be  taken  by  the  jury  on  its  retire-  their  law  from  the  court,  and,  for  the 
ment,  the  failure  or  refusal  to  allow  the  sake  of  precedent,  the  book  was  not 
jury  to  take  the  charge  with  it  will  ne-  sent. 

cessitate  a  new  trial.     Duncan  v.  State,  Harked  PaseagOB.  —  There  is  no  im- 

7  Baxt.  (Tenn.)  387;  Miller  v.  Hamp-  propriety  in  allowing  the  jurors  to  take 

ton,  37  Ala.   342;  State  r.  Thompson,  with  them  a  law  book  when  the  para- 

83  Mo.  257,  overruling  State  v.  Phelps,  graph  applicable  to  the  cause  may  be 

74  Mo.  128,  and  State  v.  Butterfield,  75  separately  marked  out,  as  in  the  case  of 

Mo.  297.  a  statutory  provision.     Hardy  v.  State, 

Oljfeotion  Too  Late.  —  An  objection  in  7  Mo.  607.     But  see  State  v.  Gunter,  30 

a  civil  case  that  the  jury  did  not  take  La.  Ann.  536. 
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will  be  granted  because  the  jurors  have  read  law  books  bearirtg 
on  the  case  in  hand  will  depend  largely  on  the  circumstances  of 
the  particular  case.  In  some  cases,  where  the  jurors  have  con- 
sulted such  books  the  verdict  has  been  set  aside.*  But  the  mere 
fact  that  a  jury  deliberated  in  a  room  containing  law  books  has 
been  held  insufficient  to  warrant  a  ne>y  trial  where  it  did  not 
appear  that  the  jurors  consulted  such  books.*  And  although  the 
jury  obtain  and  consult  law  books  bearing  on  the  case,  it  will  not 
be  a  ground  for  disturbing  the  verdict  if  it  does  not  appear  that 
any  prejudice  resulted  from  the  irregularity.* 

1.  statute  Books. — In  Merrill  v.  Nary,  kirk  v.  State,  27  Ind.  i,  a  new  trial  was 

10  Allen  (Mass.)  416,  a  verdict  was  set  granted,  the  misconduct  consisting  in 

aside  because,  without  the  knowledge  the  fact  that  the  bailiff ,  without  consent 

of  the  parties,  the  judge,  at  the  request  of  the  defendant  or  the  leave  of  the 

of  the  jurors,  allowed  them  to  have  in  court,  furnished  to  the  jury  during  de- 

their  room  a  copy  of  the  -General  Stat-  liberation  a  volume  of  a  text  book  on 

utes.  criminal  law. 

In  State  v.  Smith,  6  R  .1.  33,  a  verdict  8.  State  v.  Tanner,  38  La.  Ann.  307. 

of  conviction    for  a  statutory  offense  See  also  State  v.  Nelson,  32  La.  Ann. 

was  set  aside  because  the  jurors,  after  842;  State  v,  Harris,  34  La.  Ann.  118. 

their    retirement,  without  the  knowl-  Deliberating  in  Court  Boom.  —  It  is  not 

edge  of  the  court,  procured  through  the  ground   for  disturbing  the  judgment 

bailiff,   for  use  in  their  deliberations,  a  that  the  jurors  were  allowed  to  delib- 

copy  of  the  Revised  Statutes.  erate  in  the  court  room,  in  which  there 

In  a  prosecution  under  section  14  of  was  a  set  of  state  reports  and  the  usual 
the  Nebraska  Criminal  Code,  for  an  **  paraphernalia "  of  a  court  room, 
assault  with  Intent  to  commit  rape,  the  State  v.  Hopper,  71  Mo.  425. 
person  uf>on  whom  the  assault  was  Waiver  of  Objection.  —  During  the  trial 
alleged  to  have  been  made  having  been  of  a  criminal  case,  by  the  consent  and 
shown  to  be  a  female  child  of  tender  under  the  express  wish  of  counsel  for 
years,  after  the  cause  was  submitted  the  defendant,  the  jurors  were  allowed 
to  the  jury  one  of  the  jurors  procured  to  use  the  court  room  at  night  for  their 
a  copy  of  the  Compiled  Statutes,  took  comfort.  The  presiding  judge  called 
the  same  into  the  jury  room,  and  read  the  attention  of  counsel  to  the  fact  that 
therefrom  section  12  of  the  Criminal  the  jurors  might  have  access  to  the  code 
Code,  and  especially  the  latter  clause  and  other  law  books  in  the  court  room, 
thereof,  which  refers  to  the  carnal  and  expressed  doubts  as  to  the  pro- 
knowledge  or  abuse  of  a  female  child  priety  of  allowing  them  to  remain 
under  the  age  of  fifteen  years,  and  also  there,  but  counsel  for  the  defendant 
read  from  chapter  46  of  the  Criminal  replied  that  he  did  not  .care  if  they  did 
Code,  which  provides  for  motions  for  have  access  to  the  books,  and  insisted 
new  trials.  It  was  held  that  such  con-  on  their  being  allowed  to  remain, 
duct  was  sufficient  to  vitiate  the  ver-  Under  these  circumstances  it  was  held 
diet.     Harris  v.  State,  24  Neb.  803.  to  furnish  no  ground,  for  a  new  trial 

Volume  of  State  Beports.  —  In  Jones  v.  that  one  of  the  jurors  in  fact  read  to  his 

Slate,    89   Ind.    82,   a  new  trial    was  fellow  jurors  from  the  code  the  defini- 

granted   because   it  appeared  that   in  tions  of  murder,  express  and  implied 

some  manner  the  jurors  had  obtained,  itialice,  and  manslaughter,  and  com- 

and  bad  in   their   possession  for  some  mented  on  the  same  from  the  judge's 

time,  a  volume  of  the  state  reports  con-  seat  in   the  court    room.     The  direct 

taining  the  report  of  a  former  appeal  in  waiver  of  the  defendant's  counsel  was 

the   same   case,    although   it    did    not  binding  on  him.     Durham  v.  State,  70 

affirmatively  appear  that  they  read  or  Ga.  264. 

considered  the  opinion  on  the  former  8.  People  v.  Draper,  28  Hun  (N.  Y.) 

appeal  while  such  book  was  in  their  i;  People  v.  Hartung,  17  How.  Pr.  (N. 

possession,  nor  was  any  proof  adduced  Y.  Oyer  &  T.  Ct.)  85;  4  Park  Cr.  Rep. 

on  their  part  to  show  that  they  did  not  (N.   Y.    Supreme   Ct.)  319;    Munos  v, 

in  fact  read  or  consider  the  opinion.  State,  24  Tex.  Crim.  Rep.  472. 

Text  Book  on  Criminal  Law.  —  In  New-  Statute  Booki.  —  It  is  not  error  to  per- 
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(2)  OtAer  Books.  —  It  is  improper  for  a  jury  to  examine  books, 
scientific  or  otherwise,  for  the  purpose  of  obtaining  information 
concerning  the  case  in  hand.*  But  where  no  prejudice  appears 
to  have  resulted  from  such  examination,  a  new  trial  will  not  be 
granted.* 

^.  Effect    of   Papers    Improperly    in    Jury    Room  — 

(i)  WAere  Prejudice  Results, — Where  a  paper  capable  of  influ- 
encing the  jury  on  the  side  of  the  prevailing  party  is  improperly 
sent  out  with  the  jury  in  its  retirement,  and  is  read  by  the 
jurors,'  the  verdict  will  be  set  aside  although  the  jurors  may 

mil  the  jury  to  examine  the  statutes  which  were  not  marked.     State  v.  G!l- 

relative  to  the  offense  with  which  the  lick,  10  Iowa  98. 

defendant   stands  charged.      Loew  v,  Kap.  —  Where  the  evidence  was  con- 

Siate,  60  Wis.   559;  Findley  v.  People,  flicting  as  to  whether  or  not  the  locus 

I   Mich.  334;  Edwards  v.  Territory,  i  in  quo  was  a  public  highway,  the  fact 

Wash.  Ter.  195.  that  the  jurors  in  their  retirement  cx- 

In  People  v,  Gaffney,  14  Abb.  Pr.  N,  amined  a  map  of  the  county  was  held 

S.  (Buffalo  Super.  Ct.)  36,  which  was  a  to  be  sufficient  to  vitiate  their  verdict, 

capital  case,  the  court  refused  to  dis*  there  being  no  proof  by  the  prevailing 

turb  the  conviction  because  the  jurors  party  that  the  niap  contained  nothing 

had  with  them,  during  their  delibera-  which   might   have   misled    the    jury, 

tions,  the  statute  defining  the  offense  State  v,  Hartmann,  46  Wis.  248. 

for  which  the  accused  was  tried.  Atlas.  —  In  State  v,   Lantz,  23  Kan. 

In  Gandolfo  «/.  State,  11  Ohio  St.  114  728,  after  the  jury  had  retired,  the 
a  capital  case,  there  was  held  to  be  no  bailiff,  in  response  to  the  request  of  a 
impropriety  on  the  pait  of  the  trial  juror,  passed  into  the  jury  room  an 
court  in  sending  to  the  jurors,  at  their  atlas,  which  was  spread  out  and  exam- 
request,  in  the  absence  of  the  defend-  ined  by  the  jurors  during  their  delibera- 
ant  but  in  the  presence  of  his  counsel,  tions.  There  being  no  showing  that 
who  made  no  objection,  the  statutes  of  the  rights  of  the  accused  had  not  been 
the  state,  the  judge  calling  their  atten-  prejudiced,  it  was  held  that  the  trial 
tion  to  the  sections  of  the  Crimes  Act  court's  refusal  to  grant  a  new  trial  was 
relative  to  homicide.  error. 

In  Com.  «».  Jenkins,  Thatcher's  Crim.  8.  Dictionary. —  In  Wright  v.  Clark, 

Cas.  118,  it  was  held  to  be  insufficient  50  Vt.  130,  it  was  held  to  be  no  ground 

ground  for  a  new  trial  that  the  bailiff  for  setting  aside  the  verdict  that  the 

delivered  to  the  jurors  after   their  re.  officer  in  charge  of  the  jury  brought  in 

tirement,  upon  their  request,  and  with-  a  dictionary, which  the  jurors  consulted, 

out  an    application    to     the  court,    a  and  from   which   they  took  the  word 

volume  of  the  laws  of  the  state  contain-  '*  wanton,"  which  they  used  in  writing 

ing  the  act  upon  which  the  indictment  their  special  verdict, 

was  found,  and  which  had  been  com-  City  Direetoxy.  —  Where,  on  the  trial 

mented  upon  by  the  counsel  and  the  of  a  criminal  offense,  the  jurors  ob- 

court.  tained  several  directories  of  New  York 

After  Agreeing  on  Verdiot.  —  It  is  not  city,  but  before  rendering  their  verdict 

a  ground  for  reversal  that  after  agree-  were    recalled    by   the   court  and   in- 

ing  on  their  verdict  the  jurors  procured  structed  to  disregard  any  information 

a  copy  of  the  code,  for  the  purpose  of  they  might  have  obtained  from  such 

enabling  them  properly  to  formulate  books,  and   it  did  not  appear  that  any 

their  verdict.     Graves  v.  State,  63  Ga.  prejudice  resulted  to  the  prisoner,^  it 

740.     See  also  State  v,  Wilson,  40  La,  was  held  that  a  verdict  of  conviction 

Ann.  751.  would  not  be  set  aside.     U.  S.  v.  Horn, 

1.  SoientiiLoBook.  — Though,  by  stat-  5  Blatchf.  (U.  S.)  102. 

ute,  papers  in  evidence  may  be  allowed  8.  If  the  Paper  Is  Not  Bead,  it  is  the 

to  go  to  the  jury,  there  is  no  error  in  same  thing  as  though  it  had  not  been 

refusing  to  permit  the  jurors  to  take  delivered.     Killen  v.  Sistrunk,  7  Ga. 

with  them  a  scientific  work  from  which  294.     See  infra^  X.   8.  g.  (2)  {B)   Whtri 

passages  were  read  as  evidence,  but  Paper  Not  Read, 
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think  that  they  were  not  Influenced  by  such  paper.  ^ 

(2)  Where  No  Prejudice  Results  —  (a)  In  Gonoral.  —  Where  papers 
which  should  not  properly  go  to  the  jury  are  sent  to  the  jury 
room  through  inadvertence  or  accident,  and  not  through  the  con- 
nivance of  the  prevailing  party,  the  verdict  will  not  ordinarily  be 
set  aside  on  that  account,  if  it  does  not  appear  that  the  unsuc- 
cessful party  was  prejudiced  thereby.* 

Pranmption  of  Boading^.  —  It  will  be  Judge's  Minntes.  —  In  Mitchell  v.  Car- 
presumed  that  a  paper  improperly  in  tcr,  14  Hun  (N.  V,)  448,  a  verdict  was 
the  jury  room  was  read  wholly  or  In  set  aside  and  a  new  trial  granted  be- 
part  b^  the  jurors.   Elliott  v,  Luengene,  cause  after  the  jury  had  been  instructed 

17  Misc.  Rep.  (N.  Y.  City  Ct.)  78.  and  the  court  had  adjourned  for  the 
And  see  La  Bonty  z'.  Lundgren,  41  Neb.  day,  leaving  the  jurors  in  the  court 
312.  But  see  Hix  v,  Drury,  5  Pick,  room,  they  obtained  possession  of  the 
(Mass.)  296.  minutes  of  the  trial  judge,  read  and 

Instmeuon     to     Disregard    Improper  commented  on  portions  of  them,  and 

Paper.  —  Where,  without  the  consent  of  made  an  attempt  to  read  other  portions, 

the  parties,  the  court  has  sent  to  the  To  the  same  effect  see  Neil  v.  Abel,  24 

Jurors,  in  their  retirement,  an  improper  Wend.  (N.  Y.)  185. 

paper,  it  is  proper  to  request  the  judge  Kisleadlng  Caletdation.  —  In  Steadwell 

to     instruct    them     to    disregard    it.  v.  Morris,  61  Ga.  97,  wherein  a  new 

Schappner  v.  Second  Ave.  R.  Co.,  55  trial  was  granted,  it  appeared  that  the 

Barb.  (N.  Y.)  497,  verdict  was  founded  upon  a  misleading 

1.  Connecticut,  —  Clark  v,  Whitaker,  calculation  sent  out  by  the  judge  by 

18  Conn.  543.                  •  consent  of  the  parties. 

Georgia,  — Kiilen  v,  Sistrunk,  7  Ga.  Keed  Not  Ihow  Mlsoondnet  in  Prevailing 

294;    Walker  v.   Hunter,  17  Ga.  364;  Party.  —  That    a    bill    of     exceptions 

Steadwell  v.  Morris,  61  Ga.  97.     See  allowed  by  the  judge  on  the  first  trial 

also  Georgia  Pac.  R.  Co.  v,  Dooley,  86  was  before  the  jurors  during  their  de- 

Ga.  294.  liberation,  and  was  read  by  them  or  by 

Indiana,  — Toohy  v,  Sarvis,  78  Ind.  any  of  them,  is  ground  for  a  new  trial, 

474.  without    showing    misconduct  on   the 

Iowa. — McLeod  v,  Humeston,  etc.,  part  of  the  prevailing  party.     Munde 

R.  Co.,  71  Iowa  138.  V,  Lambie,  125  Mass.  367. 

Kansas,  —  State   v,   Clark,   34   Kan.  8.  Arkansas,  —  Palmore  v.  State,  29 

289.  Ark.  249. 

Massachusetts,  —  Munde    v,  Lambie,  District  of  Columbia,  —  U.  S.  v,  Wil- 

125  Mass.  367;  Whitney  v.  Whitman,  5  son,  69  Fed.  Rep.  584. 

Mass.    405;     Hix    v,    Drury,   5   Pick.  Indiana, — Ball  z^.  Carley,  3  Ind.  577; 

(Mass.)  296;    Alger  v.    Thompson,    i  Alexander  t^.  Dunn,  5  Ind.  122. 

Allen  (Mass.)  453;  Com.  v,  Edgerly,  10  Iowa,  — Greff  v.  Blake,  16  Iowa  222; 

Allen  (Mass.)  184.  State  v.  Accola,  11  Iowa  246;  Turnery. 

Nebraska,  —  La  Bonty  v,  Lundgren,  Kelley,  10  Iowa  573. 

41  Neb.  312.  Kansas,  — State  v,  Taylor,  20   Kan. 

New  Hampshire,  —  Page  v,  Wheeler,  643. 

5  N.  H.  91.  Louisiana,  — State  v,  Bradley,  6  La. 

New    York,  —  Farmers',  etc.,  Bank  Ann.  556;  Flower  v,  Jones,  7  Martin 

V.  Whinfield,  24    Wend.  (N.  Y.)  419;  N.  S.  (La.)  148. 

Elliott  V,  Luengene,  17  Misc.  Rep.  (N.  Minnesota,  —  Denny  v,   Marrelt,  29 

Y.  City  Ct.)  78;  Durfee  v,  Eveland,  8  Minn.  361.    And  see  State  v,  Nichols, 

Barb.   (N.   Y.)    46;    Neil   v,   Abel,   24  29  Minn.  357. 

Wend.  (N.  Y.)  185;  Mitchell  v.  Carter,  Nebraska,  — Langworthy     v,     Con- 

14  Hun  (N.  Y.)  448.  nelly,  14  Neb.  340. 

Oonnsel's  Minutes  of  Zvidenoe.  —  Pos-  New  Hampshire,  —  Page  v,  Wheeler, 

session  by  the  jury,  during  its  deliber-  5  N.  H.  91. 

ations,  of  the  minutes  of  the  testimony  New  York.  — Schappner    v.    Second 

taken  by  the  counsel  for  the  successful  Ave.  R.  Co.,  55  Barb.  (N.  Y.)497;  Dolan 

party  is  a  sufficient  cause  for  reversing  v.  i£tna  Ins.  Co.,  22  Hun  (N.  Y.)  396; 

the  judgment,     Durfee  v.  Eveland,  8  People  v,  Wilson,  8  Abb.  Pr.  (N.  Y.  Su- 

Barb.  (N.  Y.)46.  prerae  Ct.)  137;  Merritt  v,  Brinkerhoff, 
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(b)  Where  Paper  Hot  Bead.  —  Where  a  paper  or  writing  improperly 
gets  into  the  jury  room,  even  though  it  be  of  a  kind  to  prejudice 
or  influence  the  verdict,  a  new  trial  will  not  be  granted  if  it 
appears  that  such  paper  was  not  read  or  considered  by  the  jury.* 

17  Johns.  (N.  Y.)323>    And  see  Durfee  verdict;  and  when,  by  mistake  or  in- 

V,  Eveland,  8  Barb.  (N.  Y.)  46.  advertence  on  the  part  of  a  juryman  or 

Ohio. — Cleveland,   etc.,   R.  Co.    v.  the  court,  or    even    through  error  of 

Schneider,  45  Ohio  St.  678;  Tracy  v,  judgment  on  the  part  of  the  court,  a 

Card,  2  Ohio  St.  431;  Jaspers  v,  Mai-  paper  which  ought  not  to  have  been 

Ion,    II    Cine.    W'kly    L.    Bui.    166;  taken  to  the  jury  room  has  been  so 

Thompson  v,  Chicago,  etc.,  R.  Co.,  11  taken,  then,  before  a  verdict  will  be  set 

Cine.  W'kly  L.  Bui.  211.  aside  and  a  new  trial  granted  for  that 

South  Carolina.  — State  z'.  Tindall,  10  cause,  it  must  appear,  either  from  an 

Rich.  L.  (S.  Car.)  212.  examination  of  the  objectionable  paper 

Texas,  —  Beeks  v.  Odom,    70  Tex.  itself  or  from  facts  properly  presented 

183.                                                          •  by  the  bill   of  exceptions,   that  such 

Vermont.  —  Peacham  v.  Carter,  21  Vt.  paper  must  have  been,  in  the  nature 

515;  Winslow  V.  Campbell,  46  Vt.  746.  of  the  case,  or  in  point  of  fact  was,  con- 

Wisconsin. — Graves    v.     Cans,    25  sidered  by  the  jury  in  arriving  at  the 

Wis.  41;  Chapman  v.  Chicago,  etc.,  R.  conclusion    reached    by    the    verdict. 

Co..  26  Wis.  295.  Langworthy  v.  Connelly,  14  Neb.  340; 

United  States.  —  Simms  v.  Temple-  Fuller  v.  Fletcher,  44  Fed.  Rep.  34; 
man,  5  Cranch  (C.  C.)  163;  Fuller  v.  Peaoham  v.  Carter,  21  Vt.  515;  Wins- 
Fletcher,  44  Fed.  Rep.  34.  low  v.  Campbell,  46  Vt.  746.     Compare 

Letters  Admitted  "  ProvifionaUy."  —  In  Durfee  v.  Eveland,  8  Barb.  (N.  Y.)  46. 

U.  S.  V.  Wilson,  69  Fed.  Rep.  584,  it  ap-  1.  Georgia.  —  Falvey  v.  Richmond,  87 

peared  that  the  jury,  on  its  retirement,  Ga.  99;  Georgia  Pac.  R.  Co.  v.  Dooley, 

and   for    about   two    hours,   had   pos-  86Ga.  294;  Schmertzv,  Johnson,  72  Ga. 

session  of  a  batch  of  between  fifty  and  472;  Wilkins  v,  Maddrey,  67  Ga,  766. 

sixty  letters  which  had  been  admitted  See  also  Killen  v.  Sistrunk,  7  Ga.  294. 

•'provisionally,'*   but    of   which   only  Indiana.  —  Ohio,  etc.,  R.  Co.  r.  Hill, 

three  were  claimed  to  be  prejudicial  to  7  Ind.  App.  255;    Wilds  v.  Bogan,  57 

the  defendant,  and  that  different  jurors  Ind.  453. 

read  and  discussed  the  contents  of  the  Kansas, — States.   Miller,   35   Kan, 

letters  until  taken  from  their  possession  328. 

by  the  court.     It  was  held  that  as  those  Louisiana,  —  State  v.  Harris,  34  La. 

jurors  who  made  affidavits  in  the  de-  Ann.  119. 

fendant*s  behalf  failed  to  show  that  the  Massachusetts. — Hix  v.  Drury,  5  Pick, 

three  particular  letters  were  read,  no  (Mass.)  296. 

inference  would  arise  that  they  were.  New  Hampshire,  —  Page  v,  Wheeler, 

and  that  in  view  of  the  instructions  as  5  N.  H.  91. 

to  other  letters  properly  in  the  case,  New     York.  —  New  York,  etc..   Ice 

there  was  no  such  irregularity  as  would  Lines  v,  Howell,  19  N.  Y.  App.  Div. 

entitle  the  defendant  to  a  new  trial.  341;  Schappners'.  Second  Ave.  R.  Co., 

Paper  Withdrawn  from  Jury.  —  It  is  not  55  Barb.  (N.  Y.)  497;  O'Brien  v.  Mer- 

ground  for  a  new  trial  that  by  mistake  chants'  F.  Ins.  Co.,  38  N.  Y.  Super, 

the  jury  took  an  account  with  it,  when,  Ct.  482;    Hackley  v.  Hastie,  3  Johns, 

on  the  attention  of  the  court  being  called  (N.  Y.)  252. 

to  the  mistake,   the  paper  was   with-  North    Carolina.  —  State   v.    Bailey, 

drawn  from  the  jury.     Simms  v,  Tem-  100  N.  Car.  528. 

pieman,  5  Cranch  (C.C.)  163.     See  also  Blackboard  in  Jury  Boom.  —  That  by 

State  V.  Bradley,  6  La.  Ann.  556.  mistake  a  juror  took  into  the  jury  room 

Paper  Knst  Have  Inflnenoed  Verdict.  —  a  blackboard  on  which  counsel  for  both 

In  the  absence  of  statutory  direction,  it  sides  had   figured  during  their  argu- 

is  in  a  great  measure  left  to  the  sound  ments  will  not  necessitate  a  new  trial 

discretion    of    the    court    as    to   what  where  the  board  remained  in  the  room 

papers,  books,  or  other  matters  of  evi-  but  a  few  minutes,  and  none  of  the 

dence  or  instruction  the  jurors  will  be  jurors  looked  at  it  while  it  was  there, 

permitted  to  carry  with  them  to  their  Wilkins  v.  Maddrey,  67  Ga.  766. 

room  upon  retiring  to  consider  their  Hot  Bead  Till  After  Verdict.  —  While  it 
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(3)  Where  Given  by  Prevailing  Party.  —  Where  a  paper  has 
been  improperly  handed  to  the  jury  by  the  prevailing  party  or 
his  counsel,  without  the  authority  of  the  court,  the  verdict  will 
be  set  aside  although  the  paper  was  immaterial  and  was  not  read 
by  the  jury.* 

9.  CommnnicatioiiB  with  Oatsiders  —  a.  In  General. — Courts 
should  be  very  careful  to  protect  juries  from,  improper  influ- 
ences.* The  jurors  should  not  be  allowed  to  communicate  with 
outsiders  concerning  the  case,'  and  if  remarks  relating  to  the 
case  are  made  in  a  juror's  presence  he  should  state  his  relation  to 
the  case  and  request  that  nothing  be  said  on  the  subject  in  his 
hearing.* 

is  improper  that  the  verdict  on  a  former  than  themselves  has  been  clearly  and 

trial  should  be  given  to  the  jurors  on  forcibly  stated  thus:    *' The  law  had, 

their  retirement,  yet  if  it  were  given  to  with  great  pains,  endeavored  to  procure 

them  but  the  fact  was  not  known,  or  if  for  triers  men  above  all  exception,  who 

it  was  not  read  until  after  the  verdict  stoodindifferentasthey  stood  unsworn; 

in  the  case  in  question  had  been  agreed  and  with  yet  more  jealous  care,  pro- 

on  and  signed,  the  verdict  will  not  be  videdthat  they  should  hear  no  evidence 

disturbed.     Georgia   Pac.    R,    Co.    v,  but  what  was  relevant  to  the  precise 

Dooley,  86  Ga.  294.  matter  in  controversy,  and  fit  to  bring 

Jurors'  Statements  Safficient.  —  Though  their  understanding  and  consciences  to 

jurors  are  not  sworn  to  testify  as  to  a  proper  conclusion  thereon.     If,  after 

whether  or  not  they  read  papers  taken  all   these   precautionary  measures,    it 

to  their  room  by  accident,  their  state-  permitted  the  triers  to  mix-with  those 

ments  are  sufficient,  being  controlled  by  around  them,  to  catch  the  partialities 

the  general  oath  touching  their  verdict,  and  prejudices  of  the  friends  and  ene- 

Hix  V.  Drury,  5  Pick.  (Mass.)  296.  mies  to  the  parties,  and  to  open  their 

1.  Co.  Litt.  227  b,  ;  Heylor  v.  Hall,  ears  to  all  that  might  be  said  in  relation 

Palm.  325;  Webb  z'.  Taylor,  2  Roll.  Abr.  to  the  matter  under  trial,  the  precau- 

714,  6  Style  383;  Richmond  v.  Wise,  i  tions  were  nugatory,  and  there  was  no 

Vent.    125;     Hix    v,    Drury,  5    Pick,  security     for     an     impartial    verdict 

(Mass.)  296;  Page  v,  Wheeler,  5  N.  H.  founded  upon  the  evidence.     This  part 

91;  Ball  V.  Carley,  3  Ind.   577;  Sheaff  of  the  rule,  as  it  admitted  of  no  dispen- 

V.   Gray,   2  Yeates  (Pa.)  273;   Offit  v,  sation,  so  it  permitted  no  exception  un- 

Vick,  Walk.  (Miss.)  99;  Sanderson  v,  less  it  were  such  as  was  produced  by 

Bowen,  2  Hun  (N.  Y.)   153.     But  see  imperious  necessity,  and  e^en  this  was 

O'Brien  v.  Merchants'  F.  Ins.  Co.,  38  not  allowed  without  great  hesitation, 

N.  Y.  Super.  Ct.  482.     See  also  infra,  and  against  the  opinion  of  many  sages 

X.    9.  e.  Communications  By  and  With  of  the  law."     Per  Q2J&X.ox\,1.,  dissenting. 

Prevailing  Party ;  and  X.   II.    c,  Re^  in  State  v.   Miller,  i  Dev.  &  B.  L.  (N. 

freshments    Furnished    by     Prevailing  Car.)  521. 

Party.  Complete  NoninteroonrBe  Not  Beqvired. 

A  verdict  will  be  set  aside  where  a  — Complete    nonintercourse   with   the 

successful  party,  knowing  that  a  juror  rest  of  the   world,    under  all  circum- 

has  been  approached  with  statements  stances,  was  never  exacted  of  a  jury 

prejudicial  to  the  character  of  the  un-  during  the  progress  of  a  trial  in  a  capi- 

successful  party,  himself  gives  to  the  tal  case.     State  v,  Cucuel,  31  N.  J.  L. 

juror  a  pamphlet  containing  statements  249. 

supporting  their  truth.     Hamilton  z/.  A  Conyersatioii  by  Separate  Jnron  in  the 

Pease,  38  Conn.  115.  presence  of  the  affiant  is  not  a  conver- 

8.  Thompson  v.  State,  26  Ark.  323.  sation  with  others.     Sanders  9.  State, 

3.  Slate  V.  Cucuel,  31   N.  J.  L.  249;  2  Iowa  23b. 

Blalock  V,  Phillips,  38  Ga.  216.     See  4.  State  v,  Andrews,  29  Conn.  100. 

also  the  cases  cited  throughout  the  fol-  See  also  Blalock  v.  Phillips,  38  Ga.  216. 

lowing  sections.  The  Here  Fact  That  a  Juror  Did  Not  D«- 

The  Beason  Why  Jnrief  Should  Not  be  mand  that  a  person  who  approached 

snowed  to  have  intercourse  with  others  him  should  cease  to  talk  to  him  will 

606  Volume  XII. 


Cttitody  and  Condoet.  JUR  Y.         Oommnnicationi  witb  Oatiiden. 

XiiMmduet  of  Jurors.  —  It  is  misconduct,  punishable  as  a  con* 
tempt,  if  a  juror,  sitting  in  a  case,  holds  unauthorized  communi* 
cations  with  persons  other  than  the  officers  in  charge.^ 

Misoondnet  of  Ouuidon.  —  Outsiders  should  not  approach  a  juror 
for  any  purpose  or  under  any  circumstances  without  first  obtain- 
ing the  permission  of  the  court ;  *  and  one  who  communicates 
with  a  juror  without  leave  of  court  is  guilty  of  a  contempt.* 

b.  Presumption  of  Prejudice  —  whoa  vow  Trial  Granted, — 

Where  it  appears  that  a  jury  has  been  exposed  to  improper 
influences  which  may  have  affected  the  verdict,  the  presump- 
tion of  law  is  against  the  purity  of  the  verdict ;  *  and  if  this  pre- 
sumption  is  not  rebutted  the  verdict  will  ordinarily  be  set  aside.* 

not  furnish  ground  for  a  presumption  Arrangement   to    Indicate   Verdict  by 

that  the  juror  was    improperly  influ-  Sign.  —  it  is  a  contempt  for  any  person 

enced  by  what  he  heard.     McCash  v.  to  make  arrangements  with  a  juror  to 

Burlington,  73  Iowa  26.  convey  by  sign  an  indication  as  to  the 

1.  Harrison  v.    Price,   22   Ind.    165:  probable   verdict.     State  t.   Doty, '32 

Gulf,  etc.,   R.  Co.  V,  Schroeder,  (Tex.  N.  J.  L.  403. 

Civ.  App.  1894)  25  S.  W.  Rep.  306;  Fos-  In  an  Action  Against  a  Town,  it  is  mis- 
ter V,  Brooks,  6  Ga.  287;  State  v.  conduct  for  an  inhabitant  thereof  to 
Helvenston,  R.  M.  Charlt.  (Ga.)  48;  hold  conversations  with  a  juror  sitting 
State  V,  Brazil,  Ga.  Dec,  pt.  II.,  107;  in  the  case,  knowing  him  to  be  such, 
Lewis  V,  State,  9  Smed.  &  M.  (Miss.)  and  for  such  misconduct  the  town 
115.  See  j«/rfl,  X.  i,  c.  {6)  Punishment  will  be  held  responsible.  Bowler  v, 
for  Misconduct.  Washington,   62    Me.    302.      But    see 

In   Clement  v.    Spear,   56  Vt.   401,  Carlisle  v.  Sheldon,  38  Vt.  440. 

wherein  a  juror  was  guilty  of  repre-  Beporter  Ck>ncealed  in  Jury  Booai. —  In 

hensible  conduct  in  making  statements  People  v,  Barrett,  56  Hun  (N.  Y.)  351, 

to  strangers  relative  to  the  case,  in  dis-  24  Abb.  N,  Cas.  (N.  Y.)430, 18  Civ.  Pro. 

obedience   to   the  admonition    of    the  Rep.  (N.  Y.)  180,  8  N.  Y.  Crim.  Rep. 

presiding  judge,  the  court  said:  **  If  he  (N.   Y.)  1 ,  affirmed   121   N.   Y.  678,  a 

alone  were  to  suffer  from  it,  this  court  newspaper  reporter  was   held    to    be 

would  not  hesitate  to  visit  upon  him  guilty  of  contempt  in  concealing  him* 

the  payment  of  the  judgment  and  costs  self  in  the  jury  room  and  taking  notes 

in  the  case.'*  of  the  deliberations  of  the  jury. 

Jnror  Xaking Horse  Trade.  —  In  Webb  ^,  Arkansas,  —  Wood    v.    State,    34 

f/.  State,  5  Tex.  App.  596,  wherein  the  Ark.  341. 

judgment  was    reversed    on    another  Kansas, — 'Madden  z/.  State,  I  Kan. 

ground,  the  court  condemned  the  con*  340. 

duct  of  a  juror  who  was  permitted  to  Mississippi, — Woods    v.     State,    43 

make,  and  did  make,  a  horse  trade  with  Miss.  364;  Pope  v.  State,  36  Miss.  121; 

an  outsider,  although  it  was  done  in  Riggs  v.  State,  26  Miss.  51. 

the  hearing  and  presence  of  the  officer  Nebraska,  —  Edney  v,  Baum,  44  Neb. 

in  charge  and  possibly  no  injury  re-  294. 

suited  to  the  defendant.  North  Carolina,  —  State z^.  Crane,  iio 

Offer  to  Hang  Jury*  —  It  is  misconduct  N.  Car.  530. 

to  offer  to  **  hang"  the  jury  for  money.  South  Carolina, — State  v,  Senn,  32 

Poriis  V.  State,  27  Ark.  360.  S.  Car.  392, 

Veniremen  Summoned  who  talk  to  liti-  Tennessee,  —  Cartwright  v.  State,  12 

gants  and   thereby   form    an  opinion  Lea  (Ten n.)  620;  Odle  7^  State,  6  Baxt. 

upon  the  merits  of  the  case  are  guilty  (Tenn.)  159;  Riley  v.  State,  9  Humph, 

of  a  contempt.     Ruff  v,  Rader,  2  Mont.  (Tenn.)646;  Brown  v.  Pippin,  I2  Heisk. 

211.  (Tenn.)657. 

8.  Martin  v.  People,  54  111.  225.  But  see  People  v,  Dunne,  80  Cal.  34. 

8.  State  V,  Doty,  32  N.  J.  L.  403;  Ruff  5.  Burden  on  Winner  to  Show  Ko  Prcgn- 

V.  Rader,  2  Mont.  211;  People  v.  Bran-  dice.  —  Where  an  opportunity  for  influ- 

nigan,  21  Cal.  338;  Younger  i'.  Louks,  encingthe  jury  is  afforded,  if  the  verdict 

7  111.  App.  280.  is  against  the  accused  he  is  entitled 
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Gostodj  and  Conduot.                        JUR  Y.  Comniunioatioiii  with  Outiiden. 

VliAa  V«w  Trial  Mot  Orantad.  —  The  presumption  of  prejudice  aris- 

ing  from  the  exposure  of  jurors  to  improper  influences  may  be 
rebutted  by  showing  that,  in  fact,  no  prejudice  resulted.^  And 
the  mere  fact  that  a  jury  has  not  been  so  closely  confined  and 
guarded  as  to  make  it  absolutely  impossible  that  any  tampering 

could  have  taken  place  will  not  warrant  a  new  trial  where  there 
is  no  reason  to  suppose  that  the  jury  was  actually  tampered 
with.* 

to  the  presumption  that  the  irregularity  went  to  sleep  and  left  them  with  the 

has  been  prejudicial  to  him,  and  it  is  door  unlocked;    that  they  had  cards, 

incumbent  on  the  state  to  show  that  no  liquor,  and  a  fiddle,  all  of  which  they 

such   injury  could   have  occurred  by  used  during  the  night,  and  that  the 

reason  of  the  irregularity.     Madden  v,  next    morning  one  of  their  number. 

State.  I  Kan.  340.  without  the  consent  of  the  officer,  sep- 

V«w  Trial  £1  IMsoretioii  of  Court. —  arated  from  his  fellows  and  paid  a  visit 

iThere  it' appears  only  that  there  was  to  his  family. 

opportunity   whereby  to  influence  the  In  Odle  v.  State,  6  Baxt.  (Tenn.)  159, 

jury,  but  not  that  the  jury  was  infiu-  the  fact  that  the  jurors  boarded  at  a 

enced,  a  new  trial  was  in  the  discretion  small  house  containing  but  two  rooms, 

of  the  court  below.     State  c^.  Crane,  no  wherein   the   prosecutor  and  his   two 

N.  Car.  530  Witin^  State  v.  Brittain,  89  daughters,  who  were  witnesses  in  the 

N.  Car.  481I:    State  v,  Tilghman,  11  case,   also  boarded,   of  itself  showed 

Ired.  L.  (N.  Car.)  513.  such  suspicious  circumstances  as  would 

An  Unezplainod  Conyersation  by  a  j  uror  requi  re  anew  trial, 

with  an  outsider  is  generally  held  to  be  Some  cases  hold  that  where  a  jury 

good  cause  for  a  new  trial.     Riley  v,  has  beeo  exposed  to  outside  influences 

Stale,  9  Humph.  (Tenn.)  646;  Brown  v.  the  verdict  may  be  set  aside  without  its 

Pippin,  12  Heisk.  (Tenn.)  657.     But  see  being  shown  that  such  influence  was 

People  V.  Dunne,  80  Cal.  34.  exercised.     State  v,  Senn,  32  S.  Car. 

Gum  Where  Terdict  Set  Aside.  —  In  392.    See  also  Edney  z/.  Baum,  44  Neb. 

Wood  V,  State,  34  Arlc.  341,  the  judg-  294. 

ment  of  conviction  was  reversed  on  a  Capital  Case.  —  That  a  jury  in  a  capi- 

showing  that  the  officer  in  charge  of  the  tal  case,  wherein  a  conviction  was  had, 

jury,  though    he  kept  the  jurors  to-  was  exposed  to  improper  influences  is 

gether,  treated  them  to  whisky,  took  alone  sufficient  to  invalidate  the  verdict, 

them   to  a  billiard   saloon,   and   took  Woods  v.  State,  43  Miss.  364. 

them  hack  riding  five  or  six  miles  in  1.  Cartwright     v.     State,     12     Lea 

the  country  to  church;  that  the  prose-  ^Tenn.)  620;  Riley  v.  State,  9  Humph, 

cutlng  attorney  loaned  one  of  them  a  (Tenn.)  646;  Pope  e^.  State,  36  Miss.  121. 

shirt;  that  at  the  saloon  they  sat  to-  8.  Skates    v.    State,    64    Miss.   645; 

gether,  the  officer  drawing  a  chalk  line  Caleb  v.  State,  39  Miss.  721*  Thomas 

between  them  and  the  others  therein*  v.  Com.,   2  Va.   Cas.   479;  People  v, 

and  that  during  all  the  time  they  did  Kelly,  46  Cal.  355;  Chestnut  v.  People, 

not  disperse  or  intermingle  with  others,  21  Colo.   512;    State  v.  Baber,  74  Mo. 

The  court  said  **  What  improper  influ-  293;  State  v.  Perry,  Busb.  L.  (N.  Car.) 

ences  may  have  had  an  effect  upon  the  330;  King  v.  State,  91  Tenn.  617. 

views  of  the  jury  cannot  be  known.  Jury  Eating  in  Public  Dining  Boom. — 

That  they  were  exposed  to  none  cannot  The  fact  that  the  jurors  took  their  meals 

with  certainty  be  said."  in  a  public  dining  room  where  other 

In  Riggs  V,  State,  26  Miss.  51,  the  persons  ate  is  not  a  ground  for  disturb- 

verdict    was    set    aside  because   of  a  mg  the  verdict  where  they  were  under 

showing  that  the  jurors  ate  at  a  public  the  charge  of  the  proper  officer  and  no 

table  at  a  hotel  with  a  crowd  of  guests;  attempt  was  made  to  influence  them, 

that  the  landlord  and  servants  of  the  Rowe  v.  State,  11  Humph.  (Tenn.)  491; 

hotel   were   freely    admitted    to   their  Browning  v.  State,  33  Miss.  48;  Doyal 

room;   that  a  private   room   was  pre-  z\  State,  70  Ga.  134. 

{)ared  for  them  in  which  was  put  Intox-  Jury  Photographed.  —  In  State  v.  Tay* 

eating  liquor,  and  Into  which  they  went  lor,  134  Mo.  109,  there  was  held  to  be 

separately  to  drink;   that  the  officer  no  revenible  misconduct  becaosethe 
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Ciistody  and  Condaot  '                     JUR  Y.  Comsmnleatlons  with  OuUidan. 

c.  Where  Prejudice  Results — (i)  Ground  for  New  Trial. 
—  Where  it  is  shown  that  jurors  received  unauthorized  communi- 
cations from  outsiders  regarding  the  case  under  their  considera- 
tion, which  had,  or  probably  had,  an  influence  on  their  verdict, 
the  court  will  usually  set  the  verdict  aside  and  grant  a  new  trial.* 

jurymen,  while  passing  in  the  charge  68  N.  Car.  205;  State  v.  Tilghman,  11 

of  a  deputy  sheriff  from  the  court  room  Ired.  L.  (N.  Car.)  513. 

down  street  to  their  room,  were  per-  Ohio. — Farrer  t/.  State,  2  Ohio  St.  54. 

mitted  to  stop  and  be  photographed.  Texas,  —  Defriend  v.  State,  22  Tex. 

Jnron  in  Hotel  Office.  —  In  State  v,  App.  570. 

Fairlamb,  121  Mo.  137,  the  alleged  irreg-  United    States. — Poole    v,  Chicago, 

ularitjr  consisted   in   not  keeping  the  etc.,  R.  Co.,  2  McCrary  (U.  S.)  251. 

jury  in  a  private    place    during  the  England,  —  Coster  v.  Merest,  3  Brod. 

trial,  and  in  the  fact  that  the  jurors  &  B.  272,  7  E.  C.  L.  433. 

were,   at  various  times,  in  the  main  And  see  cases  cited  in  the  following 

office  of  the  hotel,  where  persons  were  sections. 

passing  in  and  out.     It  was  held  that  In  State  v,  Tilghman,  it  Ired.  L.  (N. 

as  it  did  not  appear  affirmatively  that  Car.)  513,  the  court  said:  *'  If  the  cir- 

the  jurors  were  spoken  to  about  the  cumstances  are  such  as  merely  to  put 

case,  nor  that  it  was  discussed  in  their  suspicion  on  the  verdict  by  showing, 

presence,  there  was  no  reversible  error,  not  that  there  was,  but  that  there  might 

Attending    Theatre.  —  In     Jones     v,  have  been,  undue  influence  brought  to 

/'eople,  6  Colo.  452,  it  was  held  that  the  bear  on  the  jury,   because  there  was 

court  properly  refused  to  set  aside  the  opportunity  and  a  chance  for  it,  it  is  a 

verdict  on  a  showing  that  after  the  jury  matter  within  the  discretion  of  the  pre- 

was  impaneled,  the  jurors,  by  permis-  siding  judge.     But  if  the  fact  be  that 

sion  of  the  court,  attended  a  theatre  in  undue  influence   was  brought  to  bear 

charge  of  a  sworn  officer,  but  did  not  on  the  jury,  as  if  they  were  fed  at  the 

separate  or  communicate  with  any  per-  charge  of  the  prosecutor  or  of  the  pris- 

son,  nor  was  any  suggestion  made  that  oner,  or  if  they  be  solicited  and  advised 

they  were  in   any  way  incapacitated  how  their  verdict  should  be,  or  if  they 

from  performing  their  duties.  have  other  evidence  than  that  which 

1.  California  —  People  v.  McCoy,  71  was  offered  on    the    trial,  in  all   such 

Cal.  397;  People  v.  Turner,  39  Cal.  370;  cases  there  has,  in    contemplation  of 

People  V,  Mitchell,  100  Cal.  328.  law,  been  no  trial;  and  this  court,  as  a 

Connecticut.  —  Tomlinson  z^.  Derby,  41  matter  of  law,  will  direct  a  trial  to  be 

Conn.  268;  Hamilton  V.  Pease,  38  Conn,  had,  whether    the  former  proceeding 

115;  Bennett  v,  Howard,  3  Day  (Conn.)  purports  to  have  acquitted  or  convicted 

223;  Danaz/.  Roberts,!  Root  (Conn.)  134;  the  prisoner.** 

Bow  V,  Parsons,  i  Root  (Conn.)  430.  Juror  Ezpreedng Frcjndice  Against  Los- 

Georgia.  —  Blalock  v.  Phillips,  38  Ga.  ing  Party.  —  In  Poole  v.  Chicago,  etc., 

216;  Smith  V,  Willingham,  44.  Ga.  200.  R.  Co.,  2  McCrary  (U.  S.)  251,  the  ver- 

Illinois.  —  Martin  v,  Morelock,  32  111.  diet  was  set  aside    and  a  new   trial 

487.  granted  because  one  of  the  jurors,  dur- 

;    Iowa. — Perry  v.  Cottingham,  63  Iowa  ing  the  progress  of  the  trial,  in  utter 

41.  disregard  of  the   instructions    of    the 

Maine. ; —  Bradbury  v.  Cony,  62  Me.  court,  talked  freely  and  fully  with  an 

223.  outsider,  and  expressed  himself  to  the 

Minnesota.  —  Oswald  z^.  Minneapolis,  prejudice  of  the  losing  party  and  his 

etc.,   Co.,   29    Minn.    6;    Hayward   v,  counsel. 

Knapp,  22  Minn.  5;  Chalmers  v.  Whit-  Action  Against  Town. —  In  Bowler  v. 

temore,  22  Minn.  307.  Washington,  62  Me.  302,  an  action  for 

Nevada.  —  Davis   z\  Cooke,  9  Nev.  injuries  sustained  by  reason  of  a  de- 

134.  fective  highway,  a  verdict  was  set  aside 

New  Hampshire,  — State  v,  Hascall,  because  during  the  trial  one  ofthe  jury- 

6  N.  H.  352.  men  visited  the  place  of  the  accident. 

New  York.  — Nesmith  v,  Clinton  F.  conversed  with  the  inhabitants  of  the 

Ins.  Co.,  8  Abb.  Pr.  (N.  Y.  Super.  Ct.)  town  as  to  the  condition  of  the  highway 

141.  at  the  time  of  the  alleged  injury,  dined 

North  Carolina,  — State  e^.  Wiseman,  with  one  of  them,  and  communicated 
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Cnitody  and  Condaot.  JUR  Y,  ComniiuiioationB  with  Ontalden. 

(2)  Source  of  Communication,  —  If  it  appears  to  the  court  that, 
during  the  progress  of  the  trial,  a  juror  was  approached  by  an 
outsider  in  such  a  manner  as  to  have  had  a  probable  influence  on 
the  verdict,  a  new  trial  will  be  granted,  regardless  of  the  source 
or  motive  of  the  interference.^  Where  the  communications  ema- 
nate from  the  successful  party,  the  verdict  will  usually  be  set 
aside  whether  prejudice  has  resulted  or  not.* 

d.  Harmless     Conversations     or    Communications  — 

(i)  Generally,  —  While  a  verdict  rendered  under  such  circum- 
stances that  its  purity  is  or  might  have  been  affected  may  be  set 
aside,  yet  if  it  could  not  have  been  so  affected  it  will  be  sustained. 
The  cases  are  numerous  and  the  circumstances  infinitely  varied 
wherein  this  last  principle  is  applied. 

(2)  Personal  Messages  Received  and  Sent  by  Jurors.  —  Thus 
where  personal  messages  are  given  by  jurors  to  outsiders  to  be 
conveyed  to  the  homes  of  the  jurors,'  or  a  message  of  a  similar 
character  is  received  by  a  juror  from  the  hands  of  an  outsider, 
it  is  held  that  there  is  no  such  improper    tampering  with    the 

the  information  received  by  him  to  his        After  the  retirement  of  a  jury  in  a 

fellow- jurors.       But    see    Carlisle    v,  criminal  case  (the  jurors  being  kept to- 

Sheldon,  38  Vt.  440.  gether,  under  the  care  of  the  sheriff,  in 

Cwninimlcation     Allowed    by    Crourt —  a  room  separate  from  all  others),  one 

Error.  —  Where,   by  statute,  no  person  of  the  jurors  called  to  a  friend  from  a 

shall  be  permitted  to  converse  with  a  window,   desiring  him   to  inform  his 

juror  impaneled  in  a  felony  cause  ex-  family  as  to  the  cause  of  his  absence, 

cept  in  the  presence  and  by  permission  and  also  to  procure  his  watch  and  de- 

of  the  court,  it  is   reversible  error  to  liver  it  to  the  sheriff  for  him.     This 

allow  a  juror,  against  the  objection  of  conversation  was  held  not  sufficient  to 

the  defendant,  to  be  brought  from  the  set    aside    the    verdict,  although    the 

jury  room  and  to  permit  the  district  at-  sheriff  happened  not  to  hear  it.     Ken- 

torney  to  consult  with  him  privately  in  nedy  v.  Com.,  2  Va.  Cas.  510. 
relation  to  another  case.     Defriend  v.        Where,  pending  a  trial,  one  of  the 

State,  22  Tex.  App.  570.  jury,  being  at  the  window  of  the  court 

1.  Nesmith  z/.  Clinton  F.  Ins.  Co.,  8  room,  called  to  a  person  in  the  street 

Abb.  Pr.  (N.  Y.  Super.  Ct.)  141;  State  and    asked   him    to    re<juest    his  (the 

V,  Wiseman,  68  N.  Car.  205;  Bradbury  juror's)  wife  to  send  him  supper,  to 

V.  Cony,  62  Me.  223.  which  the   person    addressed    replied 

In  Coster  v.  Merest,  3  Brod.  &  B.  that  he  would,  and  the  supper  was  sent 
272,  7  E.  C.  L.  433,  it  was  proved  that  as  requested,  and  the  person  who 
handbills  reflecting  on  the  plaintiff's  brought  it  came  into  the  room  where 
character  had  been  distributed  in  court  the  jurors  were  confined  but  was  not 
and  shown  to  the  jury  on  the  day  of  the  permitted  to  deliver  it,  the  officer  in 
trial,  and  the  court  refused  to  receive  charge  of  the  jury  receiving  it  and  de- 
affidavits  of  the  jury  in  contradiction,  livering  it  to  the  juror,  there  was  held 
and  granted  a  new  trial  against  the  to  be  no  ground  for  setting  aside 
defendant,  though  he  denied  all  knowl-  a  verdict.  Ned  v.  State,  33  Miss, 
edge  of  the  handbills.  364. 

9.  See  infra^  X.  9.  e.  Communications       Letter  Destroyed  by  Sheriif  before  De- 

By  and  With  Prevailing  Party.  livery. —  In  Eich  v,  Taylor,  20  Minn. 

8.  ninstratioiu.  —  That    a   juror,    in  378,  it  was  held  to  be  no  ground  for  a 

the  hearing  of  his  son,  stated  aloud  to  new  trial  that  one  of  the  jurors  had  at- 

the  attending  bailiff  a  message  which  tempted   to  send  to  his  wife,  by  the 

he  requested  the  latter  to  deliver  to  his  hands  of  the  prevailing  party,  a  letter, 

eon,   touching  -the    conduct  of    some  of  which  letter,  however,  the  prevailing 

work,    will    not    vitiate    the    verdict,  party  had  no  knowledge  and  which  was 

Cornwall  v.  State,  91  Ga.  277.  destroyed  by  the  sheriff. 
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jury  or  sinister  influence  brought  to  bear  on  it  as  will  necessitate 
the  setting  aside  of  a  verdict.  * 

(3)  Casual  Conversations  or  Communications  with  Outsiders,  — 
Remarks  to  or  conversations  with  jurors  do  not  necessarily  con- 
stitute a  ground  for  granting  a  new  trial,  where  such  remarks  are 
not  calculated  to  produce  a  more  unfavorable  impression  upon 
the  mind  of  the  juror  than  that  produced  by  the  evidence  on  the 
trial,  or  are  not  of  such  a  nature. as  is  calculated  to  result  in  prob- 
able harm  to  the  accused,*  and  the  mere  fact  that  the  jurors  con- 

1.  Surles  V,  State,  89  Ga.  167;  Rowe  a  statutory  provision  (CodeCrim.  Pro., 

V.  State,  II  Humph. (Tenn.)  49;  Taylor  art.  672)  relative  to  conversations"  in 

V,  Everett,  2  How.  Pr.  (N.  Y.  Supreme  regard  to  the  case."    Johnson  v.  State, 

Ct.)  23;    State  z/.  Howell,  117  Mo.  307,  27  Tex.  758. 

wherein  it  appeared    that    while    the  Plaoardi   Flaosd   upon  Walls  of  Jury 

jury,  in  charge  of  the  sheriff,  was  pass-  Boom.  —  In  Hall  v.  Com.,  6  Leigh  (Va.) 

ing  along  the  street  one  of  its  members  615.  which  was  a  trial  of  an  indictment 

thereof  called  to  his  sister,  who  was  on  for    passing    counterfeit    money,    the 

the  opposite  side  of  the  street,  as  to  jurors,    on     their     retirement,    found 

his  mother's  condition,  and  that  with  against  the  wall  of  the  jury  room  a 

the  sheriff  he  walked  partly  across  the  placard  charging  one  of  the  jurors  with 

street,  and,  in  full  view  of  the  other  being  a  counterfeiter,  and  insinuating 

jurors,  and  in  a  tone  of  voice  loud  that  such  juror  had  attended  court  for 

enough  to  be  heard  by  them,  talked  to  the   purpose  of    being  selected  as    a 

his  sister  about  the  anticipated  death  juryman,  which  placard  was  read  by 

of  their  mother.     It  was  held  that  there  all  the  jurors.     It  was  held  that  there 

was  nothing  shown  which  required  a  was  no  ground  for  setting  aside  the 

new  trial.  verdict,  it  not  appearing  that  the  act 

In  Taylor  v.  Everett,  2  How.  Pr.  (N.  had  produced  any  effect  on  the  jurors, 

Y.  Supreme  Ct )  23,  the  court  refused  or  had  materially  influenced  their  de- 

to  set  aside  the  verdict,  although  the  liberations  and  verdict, 

constable  improperly  gave  a  writing  to  Tnflwfiniw  of  Boports  and  Bumon. —  To 

the  foreman,  a  part  owner  of  a  mill,  authorize   reversal    of    the    judgment 

that  a  boy"  has  got  ground  up  in  your  upon  the  ground  that  the  jurors  were 

mill,"   and    thereafter    the    constable  influenced  by  reports  and  rumors,   it 

made   signs    by    drawing    his    hands  must  appear  that  the  report  was  known 

across  his  legs  in  two  different  places,  to  the  jury  at  the  time  the  verdict  was 

and  once  across  his  body,  in  the  pres-  agreed  on.    Rowland  v.  State,  14  Ind. 

ence  of  the  jury,  leading  the  juror  to  575. 

believe  that  the  boy  had  been  mangled  Bobnttal  of  Proramptioii  of  Pr^vdlot.  — • 

to  pieces.    The  juror  in  question  and  Any  presumption  arising  from  an  at- 

some  of  his  fellows  became    excited  tempt  by  a  stranger  to  communicate 

and  alarmed,  but  it  appeared  that  their  with  a  jury  is  rebutted  by  the  undis- 

deliberations  were  not  materially  dis-  puted  evidence  of  the  very  witness  re- 

turbed,    nor  was    their  verdict    influ-  lied  on  to  establish  the  communication 

enced.  that  nothing  prejudicial  to  the  defend- 

Charaotor  of  Lotter.  —  The  reception  ant  was  said.    King  v.  State,  91  Tenn. 

of  a  letter  by  a  juror  is  not  reversible  617. 

error  where  it  is  shown  that  it  had  no  In  Oonnootieiit  it  was  held  that  a  ver- 

allusion  or  reference  to  the  case  on  diet  would  be  set  aside  where  it  ap- 

trial.    Scott    V,   State,   7  Lea  (Tenn.)  peared  that  during  a  trial  a  juror  had 

232;  King  V.  State,  91  Tenn.  617.  conversed  with  third  parties  concern- 

9.  Chalmers  v.  Whittemore,  22  Minn,  ing  the  case,  if  the  conversation  was 

307;  Shaw  V,  State,  32  Tex.  Crim.  Rep.  prejudicial  to  the  unsuccessful  party, 

155;  Nance  v.  State,  21  Tex.  App.  457;  unless  it  appeared  that  there  was  no 

Bailey  v.   State,   26  Tex.    App.    706;  benefit  to  the  successful  party  and  no 

March  v.  State,  44  Tex.  64.  injury  to  the  adverse  party.     Hamil- 

That  a  juror  told  a  stranger  who  ap-  ton  v.  Pease.  38  Conn.  115;  Tomlinson, 

proached  him  that  he  was  on  that  jury  v,  Derby,  41  Conn.  268. 

and  could  not  talk  to  him  is  not  within  In  Pettibone  v.  Phelps,  13  Conn.  445 
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versed  with  outsiders  will  not  require  a  new  trial  to  be  granted 
where  the  conversations  are  of  an  innocent  character.^ 

one  of  the  jurors  said  out  of  court  that  held  that  as  this  could  not  have  influ- 
the  trials  had  been  lengthy  and  the  enced  the  jury  there  was  no  ground 
cause  on  trial  protracted.  When  the  for  disturbing  the  conviction, 
person  whom  he  addressed  spoke  to  In  Burtine  v.  State,  i8  Ga.  534,  the 
him  of  the  severity  with  which  a  wit-  court  refused  to  interfere  because 
ness  for  the  plaintiff  had  been  exam-  jurors  entered  a  store  and  engaged  in 
ined,  the  juror  replied  that  a  witness  conversation  with  persons  present, 
seldom  had  so  rigid  a  cross-exam ina-  where  it  appeared  that  the  conversa- 
tion and  bore  it  so  well.  The  court  tion  was  in  the  presence  of  the  bailiff 
refused  to  disturb  the  verdict,  it  not  and  of  the  prisoner,  and  the  former 
sufficientlv  appearing  that  the  success-  testified  that  nothing  was  said  in  rela- 
f  ul  party  had  been  benefited  or  his  op-  tion  to  the  case. 

ponent    injured    by   the    misconduct.  In  U.  S.  v,  Daubner,  17  Fed.  Rep. 

There  was  nothing  in  the  conversation  793,  it  appeared  by  affidavit  that  the 

about   or  concerning   the  matters  in-  affiant  met  two  persons,  who  informed 

▼olved  in  the  cause,  or  the  conduct  or  him  that  they  were  jurors  in  the  case, 

characters  of  the  parties  to  it.  and  that  upon  his  remark  that  the  trial 

1.  People  V,  Symonds,  22  Cal.  348;  was  lasting  a  long  time,  one  of  them 

People  V.  Kelly,  46  Cal.  355;  Stock  well  took  from  his  pocket  a  passbook,  which 

V.  Chicago,  etc..  R.  Co.,  43  Iowa  470;  he  opened,  and  exhibited  the  names  of 

Stewart  v.  Small,  5  Mo.  525 ;  Stites  v,  some  or  all  of  the  witnesses  that  had 

McKibbin,  2  Ohio  St.  588;  Hutchins  v,  been  sworn  in  the  trial.     It  was  held 

Wick,  I  Cleve.  (Ohio)  89;  State  v.  Bel-  insufficient  ground  to  disturb  the  ver- 

knap,  39  W.  Va.  429.'  diet,  since  it  did  not  appear  that  the 

niustratioiis.  —  Where  the  interfer-  jurors  had  any  conversation  with  the 
ence  of  strangers  is  unattended  with  affiant  about  the  merits  of  the  case,  nor 
corruption  in  them,  and  has  not  been  that  the  words  or  writing  in  the  pass- 
prohibited  by  one  of  the  parties,  and  book  related  thereto, 
no  injustice  has  been  done,  the  verdict  In  Tiernan  v,  Trewick,  2  Utah  396, 
will  not  be  disturbed,  notwithstanding  the  appellate  court  refused  to  disturb 
the  nature  of  the  cause.  People  v.  the  judgment  on  a 'showing  that  dur- 
Boggs,  20  Cal.  432.  ing  the  trial  a  juror  conversed  with  a 

In  State  v,  Anderson,  4  Nev.  265,  it  witness  for  the  plaintiff,  it  appearing 

was  held    insufficient    misconduct    to  that  the  conversation  related  solely  to 

justify  a    new    trial  that  one  of  the  the  mechanical  execution  and  appear- 

jurors,  during  recess  and  while  with  ance  of  a  map  in  possession  of  the  wit- 

hts  fellows  in  the  court  room,  in  charge  ness,  and   that  nothing  was  said  nor 

of  an  officer,   requested  a  newspaper  was  any  suggestion  made  about   its 

from  a  spectator,  it  being  handed  to  correctness,  or  in  reference  to  the  sub- 

him  with  the  answer  **  Certainly,  you  ject-matter  of  the  controversy. 

are  welcome,"  or  words  of  similar  im-  In  Armleder  v,  Lieberman,  33  Ohio 

port,  the  juror  handing  the  paper  back  St.   77,   it  appeared  that  one  of    the 

after  glancing   over  the  Eastern  dis-  jurors,  outside  of  the  jury  room,  and 

patches.  without  an  attending  officer,  inquired 

In  Fianegan  v.   State,  64  Ga.  52,  a  of  an  attorney  not  connected  with  the 

new  trial  was  refused  although  a  juror  case  whether  the  jurors  could  obtain 

had     casual      communications     with  books  and  papers  from  the  court  on 

strangers    and    procured    newspapers  their  retirement,  to  which  inquiry  the 

and  cards  before  the  verdict,  it  not  ap-  attorney  gave  no  consideration  except 

pearing  that  the  case  was  alluded  to  or  to  refer  him  to  court.     It  was  held  that 

that  the  losing  party  was  in  any  wise  the  conduct  of  the  juror,  though  irregu- 

prejudiced.  lar,  was  not  sufficient  to  vitiate  the 

In  Pickens  v.  State,  31  Tex.  Crim.  verdict,   no  bias  or  prejudice  for  or 

Rep.  554,  it  appeared  that  while  the  against  either  party  being  shown, 

jurors  were  going  to  supper  in  charge  In  Chase  v.  State,  46  Miss.  683,  a 

of  an  officer,  an  outsider  shook  hands  juror  who  had  been  sworn  requested  a 

with  several  of  the  jurors  and  said  to  bystander  to  intercede  with  the  judge 

the    officer  **  Take    care  of  the  chil-  for  his  discharge  because  of  the  illness 

dren,'*   and  nothing    further.     It  was  of  his  wife,  to  which  the  bystander  said 
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A  Xere  BiuinMB  CoiiTorsation  by  a  juror  with  an  outside  person, 
upon  a  matter  entirely  foreign  to  the  case  on  trial,  and  in  the 
presence  and  hearing  of  an  officer  and  the  other  jurors,  is  not  such 
conduct  as  will  necessitate  the  setting  aside  of  a  verdict.* 

(4)  Conversations  and  Communications  Concerning  the  Case  on 
Trial.  —  It  has  also  often  been  held  that  if  the  improper  conduct 
on  the  part  of  the  jury  in  talking  about  the  case  on  trial  to  out- 
siders does  not  appear  to  have  been  occasioned  by  the  prevailing 
party,  or  by  any  one  in  his  behalf,  and  if  the  court  cannot  see 
that  it  had  or  might  have  had  a  prejudicial  effect  against  the 

that  it  was  too  late.    The  court  refused  the   latter  said    that    they    might  go 

to  disturb  the  verdict.  ahead,  as  it  would  make  no  difference 

It  is  not  misconduct  that  while  on  to  him. 

the  street  one  of  the  jurors,  in  the  pres-  Cronvenatioii  with  Shariff.  —  In  Green 

ence  of  the  others,  and  of  the  bailiff  in  v.  State,  71   Ga.  487,  it  was  charged 

charge,    communicated    facts    to    the  that  the  foreman  separated  from  his 

sheriff  concerning  the  health  of  a  mem-  fellows  and  conversed  with  the  sheriff, 

ber  of  the  family  of  the  latter.     Daniel  but  it  was  shown  that  he  never  was 

V,  Frost,  62  Ga.  697.  out  of  the  sight  of  the  bailiff,  and  that 

A  mere  request  by  a  bystander  as  to  the  sheriff  ordered  him  back  and  re- 

whether  he  should   inform  a  juror's  ferred  him  to  the  court  for  an  answer, 

wife  that  the  juror  had  been  drawn,  There  was  held  to  be  no  ground  for  a 

etc.,  although  a  "  conversation  **  pro-  new  trial. 

hibited  bv  statute,  may  be  disregarded  A  verdict  is  not  vitiated  by  the  fact 

where  it  is  evident  that  the  juror  could  that  a  juror  asked  a  question  of  and 

not  have  been   influenced.     Shaw    v.  was  answered  by  the  sheriff;  and  such 

State,  32  Tex.  Crim.  Rep.  155.  an  objection  is  unavailable  where  by 

Conversation   by    a    juror  with  his  statute  the  appellate  court  is  required 

wife,  apart   from   his   fellows,   is   not  to  give  judgment    without  regard  to 

such  misconduct  as  will  warrant  a  new  technical  errors  or  defects,  etc.     Peo- 

trial  where  it  appears  that  counsel  for  pie   v,  Riley,  (Supreme  Ct.)  3  N.   Y. 

the  defendant  consented  to  the  inter-  Crim.  Rep.  374. 

view,  which  had  no  reference  to  the  A  new  trial  will  not  be  granted,  in  a 

case  on   trial.     Hill   v.   State,  64  Ga.  prosecution   for  murder,  because  the 

453.  jurors  have  been  permitted  to  commu- 

That  a  juror  had  conversation  with  nicate  with  other  persons,  where  they 
his  wife  in  the  presence  of  the  bailiff  is  were  kept  together  in  apartments  pro- 
not  reversible  error  where  it  is  shown  vided  for  their  use  during  the  adjourn- 
that  the  subject-matter  of  the  conversa-  ment  of  court,  and  the  few  words 
tion  was  not  in  any  way  related  to  the  exchanged  with  such  persons  were  with 
case.  Sanitary  Dist.  v.  Cullerton,  147  sworn  officers  of  the  court,  brought  un- 
111.  385.  avoidably  in  contact  witli  them,  and 

A  casual  remark  between  a  juror  and  did  not  relate  to  the  trial,  and  were 
another  person,  in  the  presence  of  the  not  of  a  character  to  produce  the  slight- 
court,  after  the  juror  has  been  sworn,  est  effect  on  their  decision.  State  v, 
is  not  of  itself  necessarily  suggestive  of  Kennedy,  8  Rob.  (La.)  590. 
such  an  irregularity  as  will  require  the  Condnot  of  Bailiff  Pnidshablo.  —  The 
verdict  to  be  set  aside.  Cohron  v.  conduct  of  the  bailiff  in  permitting  con- 
State,  20  Ga.  752;  Epps  V.  State,  19  versation  between  jurors  and  other 
Ga.  102.  persons  is  reprehensible  and  should  be 

In  People  v.  McCurdy,  68  Cal.  576,  punished,  even  though  such  conversa- 

the  appellate  court  refused  to  interfere  tion  will  not  permit  the  granting  of  a 

with  the  conviction  where  it  appeared  new  trial.    Masterson  v.  State,  144  Ind. 

that  a  juror  approached  persons  en-  240;  Ellis  v.  Ponton,  32  Tex.  434. 

gaged  in  conversation  concerning  the  1.  State  v.  Harrison,  36  W.  Va.  729; 

case,  and  on  one  of  such  persons  call-  Martin  v.  People,  54  III.  225;  Bevelot 

ing  attention  to  the  juror's  presence,  v.  Lestrade,  153  111.  625. 
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moving  party,  a  verdict  should  not  be  set  aside.  * 

(5^  Remarks  and  Discussions  in  Hearing  of  Jury.  —  Remarks 
made  in  the  presence  or  hearing  of  the  jury  by  strangers  express- 
ing their  opinions  or  wishes  in  relation  to  the  case  on  trial  have 

1.  In  Catterlin  v.  Frankfort,  87  Ind.  that  there  was  no  fault  chargeable  to 

45,  which  was  a  proceeding  to  annex  the  party  or  his  friends,  and  that  the 

territory  to  a  city,  the  reviewing  court  expression,  which  had  been  unwittingly 

declined  to  disturb  a  refusal  to  grant  a  called  out  by  persons  friendly  to  the 

new  trial  upon  the  fact  that  during  the  unsuccessful  party,  did  not  show  that 

progress  of  the  trial  one  of  the  jurors,  he  was  injured,  it  was  held  that  neither 

on  a  view  of  the  premises,  jocosely  in-  the  Interests  of  the  party  nor  those  of 

quired  of  a  person  engaged  in  plowing  the    state    required    that  a  new   trial 

a  near  field  whether  he  wanted  that  should  be  granted, 

field  brought  into  the  corporation.     See  Conversations  by  a  juror  with   an 

also  Foedisch  v.  Chicago,  etc.,  R.  Co.,  outsider,  in   which   the   former  states 

100  Iowa  728;  Brant  v.  Lyons,  60  Iowa  that  the  examination  of  the  witnesses 

172;    McCash  V.  Burlington,  72  Iowa  has,  as  yet,  disclosed  nothing  against 

26;    State  V,  Harper,  loi   N.  Car.  761;  the    defendant,    while    reprehensible, 

March  v.  State,  44  Tex.  64;  Nance  v,  will  not  furnish  good  ground  for  a  new 

State,  21  Tex.  App.  457.                         *  trial.     State  ^.  Craig,  78  Iowa  637. 

mutratioiu.  —  Where  a  party  asked  In  King  v.  State,  91  Tenn.  617,  a  by- 

a  person  whom  he  did  not  know  to  be  stander  in    a  store  conversed  with  a 

a  juror  as  to  what  he  thought  of  the  juror,  who  was  with  his  fellows,  and  in 

case,  and  on   being  informed  by  the  charge  of  an  officer,   relative  to    the 

person  addressed  that  he  was  a  juror,  juror's  fa<nily,  and  in  further  conver- 

said  no  more,  there  was  held  to  be  such  sation  the   juror,   in    answer    to    the 

an  innocent  and  harmless  mistake  as  query  '*  What  do  you   think? "   said, 

would  not  require  disturbance  of  the  **  It  will  be  a  hung  jury."     It  was  held 

verdict.     Wise  v.  Bosley,  32  Iowa  34.  that  the  conduct  of  tlie  juror  and  the 

In  Cowles  v.  Merchants,  140  Mass.  person     who     conversed    with    him, 

377,  it  was  held  that  there  was  no  re-  though    very    reprehensible,  did    not 

quirement,  as  a  matter  of  law,  that  the  tend  to  influence  the  juror  and  was  not 

verdict  should  be  set  aside,  though  dur-  prejudicial. 

ing  the  trial  a  juror  was  accosted  on  Mere  information  to  the  jury  that  a 

the  street  by  a  person  whose  faculties  bet  as  to  the  verdict  had  been  made  by 

were  very  much  impaired  by  reason  of  a  person  named  is  not  a  ground  for 

his  advanced  age,  and  who  expressed  setting  aside  the  verdict.    Westmore- 

to  the  juror  his  opinion  in  reference  to  land  v.  State,  45  Ga.  225. 

the  case.  Convenatioii  with  Attorney.  —  In  State 

In  Harrison  i/.  Price,  22  Ind.  165,  v.  Fruge,  28  La.  Ann.  657,  the  appellate 
one  of  the  jurors,  while  the  jury  was  court  refused  to  interfere  with  the  ac- 
temporarily  separated,  asked  a  stranger  tion  of  the  court  below  in  declining  to 
how  he  thought  the  case  would  go,  disturb  a  verdict  because,  in  open 
whereupon  the  latter  said  that  from  court,  without  permission  of  the  court, 
outside  rumor  the  jury  ought  to  find  a  a  juror  left  his  seat  and  whispered  to 
verdict  for  the  defendant,  but  from  the  the  district  attorney,  who  did  not  re- 
appearance of  the  jury  he  thought  it  spond  except  to  shake  his  head,  where- 
would  find  for  the  plaintiff,  to  which  upon  the  juror  returned  to  his  seat. 
the  juror  responded:  **  Yes,  by  God,  Where  an  attorney  for  one  of  the 
I  know  it  will."  It  was  held  that,  no  plaintiffs,  seeing  a  juror  leave  the  court 
other  improper  conduct  being  shown,  house  for  a  necessary  purpose,  and 
there  was  not  sufficient  ground  for  a  supposing  that  a  verdict  had  been 
new  trial.  agreed  on,  inquired  of  the  juror  if  that 

In  Clement  v.  Spear,  56  Vt.  401,  it  was  the  case  and  received  a  negative 

appeared  that  a  juror,  who  had  been  answer,  no  further  conversation  taking 

duly  admonished  upon  adjournment  of  place,  the  appellate  court  declined  to 

the  court,  on  his  way  home,  in  answer  interfere  because  it  was  apparent  that 

to  an  inquiry  as  to  how  the  case  was  no  prejudice  resulted.    Carnaghan  v. 

going,   said  that  "C.    [the   prevailing  Ward,  8  Nev.  30. 

party]  is  going  to  beat.       It  appearing  In  Lee  v,  McLeod,  15  Nev.  158,  it 
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been  held  insufficient  to  justify  interference  with  the  verdict, 
where  such  remarks  or  expressions  are  not  shown  to  have  influ- 
enced the  verdict,*  as  where  persons  in  the  court  room,  in  the 
presence  of  the  court  and  jury,  in  audible  tones  express  their 
opinions  as  to  the  punishment  to  which  the  defendant  should  be 
subjected.*  And  the  discussion  of  a  case  by  strangers  in  a  posi- 
tion near  the  jury  is  not  a  ground  for  a  new  trial  where  nothing 
was  heard  by  the  jurors  which  could  have  influenced  their  ver- 
dict.» 

was  held  insufficient  to  authorize  a  new  with  a  juror  about  the  case,  but  having 

trial  that  during  a  recess  one  of  the  been  instantly  repelled  by  the  latter 

jurors  gratuitously    participated  in  a  had  thereupon    desisted.     It    further 

conversation  with  counsel  in  reference  appeared   that    the   matter  had    been 

to  the  trial,  and  during  the  presenta-  brought  to  the  attention  of  the  court, 

tion  of  the  case  of  the  defeated  party  which    on   investigation  decided   that 

was  inattentive  and   indifferent,   and  there  was  no  reason  for  a  new  trial, 

occupied  the    attention    of  the  other  and  further  that  the  unsuccessful  party 

jurors  at  the  closing  argument  by  writ-  ^as  in  no  position  to  compla'n. 

ing  in  a  book  and  passing  it  to  them,  1,  People  v,  Brannigan,  21  Cal.  337; 

where  such  remarks  and  conduct  did  Hilton  v.  Com.,  (Ky.   1891)  16  S.  W. 

not  indicate  any  improper  bias  against  Rep-  826. 

the  unsuccessful  litigant.  The  fact  that  a  bystander  makes  a 

Discussion    on    Construction  of  Evi-  very  opprobrious  remark  in  the  hear- 

dencc,  —  It  is  manifestly  improper  for  ing  of  the  jury  is  not  ground  for  setting 

the  jury  to  enter  upon  a  discussion  and  aside  a  verdict.     Turner  v.   State,  89 

call  for  a  reading  of  the  minutes  of  tes-  Tenn.  548. 

timony  previously  given,  and  to  enter  Prqadieial  Bermon.  —  Where,  by  con- 
upon  a  discussion  and  controversy  sent  of  the  defendant,  the  jurors  were 
with  the  counsel  in  the  case  as  to  the  permitted  to  attend  church  in  charge 
construction  of  written  evidence,  but  of  the  bailiff,  it  was  held  that  no  preju- 
an  instruction  upon  such  evidence  to  dice  would  be  presumed,  and  that  if 
the  effect  that  the  points  discussed  by  the  discourse  might  have  had  a  ten- 
counsel  and  jury  were  immaterial  obvi.  dency  to  prejudice  the  defendant,  he 
ates  the  objection  as  a  ground  for  set-  could  not  complain,  because  of  the 
ting  aside  a  verdict.  Truman  v,  consent  given  by  him.  State  v,  Kent. 
Bishop,  83  Iowa  702.  5  N.  Dak.  516. 

CoBvenatioii  with  Clerk.  — In  Denni-  9.  Brake   v.   State,  4  Baxt.  (Tenn.) 

son  V.  Powers,  35  Vt.  39,  it  appeared  361. 

that  the  jurors,  having  agreed  as  to  the  So  the  expression  of  a  wish,  in  the 

rights  of  the  party,  but  being  in  doubt  presence  of  the  jury,  by  a  bystander 

as  to  the  proper  mode  of  computation,  under  the  influence  of  liquor,  that  the 

called  on  the  clerk,  who,  in  compliance  defendant  might  be  hanged  is  not  of 

with  their  request,  correctly  informed  itself  a  ground  for  disturbing  the  ver- 

them,  and  there  was  held  to  be  no  such  diet.     State  v,  Cucuel,  31  N.  J.  L.  249. 

irregularity  as  would  require  the  ver-  In    McTyier  v.   State,  91    Ga.   254, 

diet  to  be  set  aside.  while  the  jurors  in  a  body,  in  charge 

Aft«r  Agreement.  —  The  fact  that  after  of  a   bailiff,    were,   by    leave    of    the 

agreement,  and  before  the   return   of  court,    passing    through    a    street   on 

the  verdict,  one  of  the  jurors  states  to  their  way  to  dinner,  one  of  them  casu- 

strangers  that  an  agreement  has  been  ally  overheard  a  bystander  say  in  a 

arrived  at,  without  stating  the  result,  loud  tone:    "  We,   the  jury,   find  the 

is  not  such  misconduct  as  will  require  prisoner  guilty,"  and   it  was  held  to 

a  new  trial.     McCarthy  v.  Kitchen,  59  raise  no  presumption  of  injury  to  the 

Ind.  500  accused. 

Attempt  of  Vnsuooeisftil  Party  to  Ap-  8.  Brown  v.  State,  65  Ga.  332;  Ride- 

proteh  Juror.  —  In  Owen  v.  Schmidt,  37  nour  z^.  Clarinda,  65  Iowa  465;  Snod- 

Leg.  Int.  (Pa.)  82,  14  Phila.  (Pa.)  183,  grass  v.  State,  36  Tex.  Grim.  Rep.  207, 

it  appeared  that  one  of  the  unsuccess-  wherein  the  court  refused  to  disturb  a 

ful  parties  had  attempted  to  converse  conviction,  although,  by  the  affidavit 
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Aft«r  Agraemmt  on  Yerdiot.  —  The  fact  that  after  agreement  upon 
and  before  the  return  of  the  verdict  one  of  the  jurors  hears  third 
persons  express  opinions  as  to  the  merits  of  the  case  is  not 
ground  for  reversal.* 

e.  Communications  By  and  With  Prevailing  Party  — 

(i)  In  General,  —  Whenever  it  comes  to  the  knowledge  of  the 
court  that  a  party  has  made  remarks  concerning  the  case  in 
the  presence  of  jurors,  or  has  otherwise  tampered  with  the  jury,  the 
presiding  judge  should  set  aside  the  verdict  in  favor  of  the  party 
guilty  of  such  misconduct,'  and  the  court  will  not  inquire  in  such 
a  case  whether  or  not  prejudice  actually  resulted  to  the  unsuc- 

of  one  of  the  jurors,  it  appeared  that  Rockdale  Paper  Mills  v,  Stevens,  65 

l>efore  the  verdict,  and  on  the  way  back  Ga.  380. 

from  supper,  the  affiant  heard  some-  1.  Willing  v,  Swasey,  i  Browne  (Pa.) 

how  that  a  witness  for  the  defendant  123. 

had  been  arrested  for  perjury  com-  In  State  v.  Gay,  18  Mont.  51,  the 
mitted  on  the  trial  of  the  case  and  alleged  misconduct  was  that  the 
bound  over,  and  that  this  matter  was  jurors,  in  their  retirement,  discussed 
mentioned  before  the  juty,  without  the  question  of  the  defendant's  guilt  of 
stating  what  was  said.  There  was  no  another  offense,  and  that  during  recess 
pretense  that  the  statement  affected  of  the  court  they  separated  and  seat- 
any  member  of  the  jury  in  the  least,  it  tered  through  the  court  room  at  times 
further  appearing  that  the  juror  had  when  the  evidence  and  merits  of  the 
agreed  with  the  others  on  the  convic-  case  were  being  freely  discussed  by 
tion  before  he  heard  of  the  incident  in  spectators.  It  was  held  that  a  new 
question,  although  had  it  not  been  for  trial  was  properly  denied  where  it  was 
the  remark  heard  by  him  he  would  not  shown  that  the  alleged  discussion  was 
have  agreed  to  the  punishment  which  after  rendition  of  the  verdict,  and  it 
was  finally  assessed.  appeared  by  the  affidavits  of  the  bailiff 

But  see  State  v.  Dolling,  37  Wis.  397.  in  charge  of  the  jury  that  no  conver- 

Thongh,  in  the  presence  of  persons  sation  took  place  between  the  jurors 

summoned  as  jurors,  and  during  the  and  others  during  the  adjournments, 

argument  of  a  motion  for  a  continu-  2.  Georgia,  —  Smith    v,  Lovejoy,  62 

ance,  a  bystander  makes  a  statement  Ga.  372. 

that    the    defendant's    wife    said  she  Idaho,  —  Palmer   v,   Utah,   etc.,    R. 

would   not  come  because  she  would  Co.,  2  Idaho  290. 

only  help  to  get  her  husband  in  jail,  Illinois, — Vane  v.  Evanston,  150  111, 

there  is  no  ground  o.f  exception.    State  616. 

V,  Jackson,  112  N.  Car.  851.  Indiana.  —  Huston   v.  Vail,  51  Ind. 

ttatemttiit  Ck>iioerzii]ig  JMTdndant'B  Past  299. 

lifB.  —  That  a  juror  might  have  over-  loTtm,  —  Wise  v,  Bosley,  32  Iowa  34. 

heard,  outside  the  jury  box,  statements  Kansas.  —  May    v.    Ham,    10    Kan. 

relative  to  the  past  life  of  the  defend-  598. 

ant  is  not  a  ground  for  reversal  where  Maine,  —  Heffron  v.  Gallupe,  55  Me. 

it  is  questionable  whether  the  juror  563;  Hilton  v.  South  wick,  17  Me.  303; 

actually  heard  the  remarks,  and  where,  Cottle  v.  Cottle,  6  Me.  140. 

if  he  did,  it  was  understood  that  the  New  Hampshire,  —  Allen  v,  Aldrich, 

remarks  were  not  made  by  an3r  one  in-  29  N.  H.  63;    Perkins  v.  Knight,  2  N. 

terested  in  securing  a  conviction,  and  H.  474. 

there  was  little  reason  to  suppose  that  New    York,  —  People    v.    Carnal,   i 

the  slightest  impression  was  made  on  Park.  Cr.  Rep.  (N.  Y.  Oyer  &  T.  Ct.) 

the  mind  of  the  juror.    State  v,  Yordi,  256;    Reynolds  v,  Champlain  Transp. 

30  Kan.  221.  Co.,  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  7; 

Convenation  by  Conniel  of  One  of  the  Turner  v,  Beardsley,  19  Wend.  (N.  Y.) 

Parties  in  the  hearing  of  a  juror,  there  348. 

being  no  proof  that  anything  was  said  Ohio,  —  Pittsburgh,  etc.,   R.  Co.  v, 

which  could  have  influenced  the  ver-  Porter,  32  Ohio  St.  328. 

diet,  is  not  ground   for  a  new  trial.  Pennsylvania,  —  Com.  v,  Martin,  16 

615  Volume  XII. 


Ciutody  and  Conduct.  J  LR  W         CommunieationB  with  Outiidert. 

cessful  party,*  but  will  set  aside  the  verdict  as  a  punishment  for 
the  improper  conduct.* 

(2)  Innocent  Communications.  —  Where  irregularities  only  have 
occurred  which  do  not  necessarily  or  naturally  involve  suspicion 
of  improper  influence,  the  approved  course  is,  upon  proper  pres- 
entation of  a  complaint,  for  the  trial  court  to  examine  w^itnesses 
and  take  testimony  with  a  view  of  ascertaining  whether-  any 
improper  influences  have  been  put  in  operation  to  control  the 
mind  of  any  or  all  of  the  jurors,  and,  after  ascertainment  of  the 
facts,  with  the  further  view  of  sustaining  or  setting  aside  the  ver- 
dict, as  the  facts  disclosed"  upon  such  examination  may  demand.* 

Pa.  Co.  Ct.   Rep.  140;    Ritchie  v.  Hoi-  with,  or  that  some  undue  influence  was 

brooke,  7  S.  &  R.  (Pa.)  458.  brought  to  bear  upon  it,    the   proper 

Rhode    Island.  —  Tucker    v.     South  course  is  to  bring  the  matter  before  the 

Kingstown,  5  R.  I.  558.  presiding  judge,  and  compel  a  full  dis- 

Tennessee,  —  Vaughn    v.    Dotson,    2  closure  of  the  conduct  and  conversation 

Swan  (Tenn.)  348;  Sexton  v,  Lelievrre,  of  which  complaint  is  made.     Borland 

4  Coldw.  (Tenn.)  II;  Davidson  v.  Man-  v.  Barrett,  76  Va.  128. 

love,  2  Coldw.  (Tenn.)  346.  Patnmiiing  Bar  of  Juror.  —  In  Palmer 

Texas,  —  Gulf,  etc.,  R.  Co.  v.  Schroe-  v,  Utah,  etc.,  R.  Co.,  2  Idaho  290,  the 
der,  (Tex.  Civ.  App.  1894)  25  S.  W.  judgment  in  favor  of  the  plaintiff  was 
Rep.  30.  reversed  because  of  his  generous  pat- 
In  Turner  v.  Beardsley,  19  Wend,  ronage  of  the  bar  of  one  of  the  jurors, 
(N.  Y.)  348,  the  judgment  was  reversed  although  it  did  not  appear  that  there 
because  while  counsel  for  the  unsuc-  was  any  direct  attempt  to  influence  the 
cessful  party  was  summing  up,  the  verdict  by  denouncing  the  opposite 
prevailing  party,  without  leave  of  the  parties. 

court,  spoke  to  one  of  the  jurors  in  a  1.  Vaughn  v,  Dotson,  2  Swan  (Tenn.) 

low  tone  of  voice  and  persisted  in  so  348;  Huston  v.  Vail,  51  Ind.  299;  Gale 

doing  when  forbidden  by  the  court.  v.  New  York  Cent.,  etc.,   R.  Co.,  53 

Writing  to  Jury.  —  That  the  prevail-  How.   Pr.  (N.   Y.   Supreme   Ct.)  385; 

ing   party   writes   to  the  jury  is  such  Ritchie  v.  Holbrooke,  7  S.  &  R.  (Pa.) 

misconduct  as  will  require  a  new  trial.  458. 

Humphries  v.  Blevins,  i  Overt.  (Tenn.)  In  May  v.  Ham,  10  Kan.  598,  it  was 

36.  held  that  the  verdict  could  be  set  aside 

Drinking    and    Playing    Carda    with  under  such  circumstances,  unless  it  ap- 

Jnron.  —  In     Vollrath     v.     Crowe,    9  peared  beyond  a  reasonable  doubt  that 

Wash.  374,  the  judgment  was  reversed  the   unsuccessful  party   was   not  pre- 

because,  during  the   progress  of  the  judiced. 

trial,  the  plaintiff  and  one  of  the  jury-  2.  Sexton  v,  Lelievrre,  4  Coldw. 
men  played  cards,  drank  together  at  a  (Tenn.)  11;  Pittsburg,  etc.,  R.  Co.  r. 
saloon,  and  walked  and  conversed  to-  Porter,  3/ Ohio  St.  328. 
gether,  though  it  was  testified  that  the  Iignnction.  —  It  is  also  held  that  pro- 
case  on  trial  was  not  discussed,  but  it  ceedings  on  a  judgment  at  law  entered 
did  not  appear  who  paid  for  the  liquor,  on  a  verdict  obtained  by  improper 
Sacramento,  etc.,  Mm.  Co.  v.  Showers,  practices  on  the  part  of  the  prevailing 
6  Nev.  291.  party  may  be  enjoined,  and  the  court 

Bribery  of  a  Juror  by  the  successful  may  direct  an  issue  to  ascertain  the 
party  is  good  ground  for  a  new  trial,  amount  and  the  propriety  of  the  plain- 
Hawkins  V.  New  Orleans  Printing,  tiff's  demand.  Humphries  v,  Blevins, 
etc.,  Co.,  29  La.  Ann.  134.  i  Overt.  (Tenn.)  36. 

A  judge  who  has  knowledge  that  a  8.  Brookhaven   Lumber,  etc.,  Co.  v. 
juror  was  bribed  should  of  his  own  mo-  Illinois  Cent.   R.   Co.,   68   Miss.  432; 
tion  set  aside  the  verdict  and  order  a  Kelley  v.  Downing,  69  Vt.  266. 
new  trial.     Hawkins  v.  New  Orleans  A  &wnal  Ck>mmvuiieation  by  the  pre- 
printing, etc.,  Co.,  29  La.  Ann.  134.  vailing  party,  pending  the  trial,  made 

If  the  losing  party  has  reason  to  be-  without  intent  to  influence  the  verdict, 

lieve  that  the  jury  has  been  tampered  is  not  ground   for  a  new  trial   if  it  is 
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(3)  By  Counsel  for  Prevailing  Party  —  (a)  In  o«neral.  —  So 
improper  conduct  on  the  part  of  the  counsel  for  the  prevailing 
party  will  be  sufficient  to  justify  the  setting  aside  of  a  verdict 

where  such  conduct  is  of  a  kind  calculated  to  prejudice  the  rights 
of  an  adverse  party.  * 

(b)  HarmlMi  Gonimanieations.  —  But  the  mere  temporary  association 

of  a  juror  with  the  attorney  for  the  prevailing  party  is  held  to  be 
insufficient  of  itself  to  require  the  setting  aside  of  a  verdict,  when 

evident  that  the  jurors  were  in  no  wise  to  a  hotel  at  which    they  were  both 

influenced   thereby   in  reaching  their  stopping,    Beardstown   v.  Smith,    150 

verdict.     Oswald  v.  Minneapolis,  etc.  111.    169.      So  also   where  during   the 

Co.,  29  Minn.  5;  Borland  z'.  Barrett,  76  trial  a  juror  went   to  and   from    his 

Va.  128.  court  each  day    with    the   successful 

In  Fleischmann  v.  Samuel,  18  N.  Y.  party,  it  was  held  to  furnish  no  ground 

App.  Div.  97,  there  was  held  to  be  no  for  a  new  trial,  it  appearing  that  they 

impropriety  in  the  fact  that  the  court  were  neighbors,  and  for  convenience 

allowed   the   trial   to   proceed   with    a  and  economy  had  arranged  so  to  travel 

juror   who    had    conversed    with    the  before  the  commencement  of  the  term, 

plaintiff,  where  it  appeared   that   the  and  that  no  conversation  was  had  be- 

juror  was  not  aware  that  the  person  tween    them    relative    to   the   case    in 

with    whom    he    conversed    was    the  question.      Ford   v.    Holmes,    61    Ga, 

plaintiff,  and  that  all  that  he  had  said  419. 

was  that  it  was  "  a  long  sit  to  sit  here  In  Central  R.,  etc.,  Co.  v,  Wiggins, 
all  day,"  the  court  having  duly  inves-  91  Ga.  208,  which  was  an  action  for  in- 
tigated  the  alleged  misconduct  and  jury  to  the  plaintiff,  which,  as  he  con- 
ascertained  that  it  was  in  no  wise  tended,  disabled  him  from  walking 
prejudicial.  without  crutches  or  other  assistance,  ir 

That    after^  a  case  had   been  com-  was  held  to  be  no  cause  for  a  new  trial 

menced,  and  during  an  adjournment.,  that  one  of  the  jurors  took  the  plaintiff 

one  of  the  parties  met  a  juror  and  told  by  the  arm  and  assisted  him   down- 

him  he  had  been  obliged  to  go  home  stairs   in   the  court    house,   during  i 

and  get  two  deeds,  which  were  subse-  recess  of  the  court  after  the  commence- 

quently  used  on  the  trial,  was  held  in-  ment  of  the  trial, 

sufficient  to  justify  interference  with  Statement!  in  Presence  of  Juror.  —  In 

the  verdict.     White  v.  Wood,  8  Cush.  Shea  v.  Lawrence,  i  Allen  (Mass.)  167, 

(Mass.)  413.  one  of  the  parties,  in  answer  to  an  in- 

Customary  Oilloet  of  Ciyility,  ordinary  quiry  by  a  third  person,  made  a  state- 
hospitality,  or  courtesy  extended  by  ment  in  reference  to  the  case  in  the 
the  successful  litigant,  without  any  presence  of  some  of  the  jurots,  who 
design  or  calculation  to  influence  the  had  been  summoned  to  attend,  but  who 
jury  or  jurors  in  their  consideration  of  were  unknown  to  him,  and  immedi- 
the  case,  and  which  are  devoid  of  sus-  ately  on  being  informed  that  some  of 
picion,  will  not  afford  sufficient  ground  the  persons  standing  near  were  mem- 
for  setting  aside  the  verdict  and  award-  bers  of  the  jury,  he  forbore  all  further 
ing  a  new  trial.  Vane  v,  Evanston,  conversation  and  immediately  sepa- 
150  III.  616.  rated   from  them.      It  was  held   that 

Mere  association,  where  nothing  was  there  was  no  ground  for  a  new  trial,  it 

said  about  the   case  nor  any  allusion  not  appearing  that  he  had  attempted  to 

made  to  it,  while  it  might  be  improper  obtain   any    advantage   to  himself  or 

in   some  cases,    is  not  of  so  grave  a  worked  any  harm  to  his  adversary,  and 

character  as  to  require  the  setting  aside  there  appearing  no  reason  for  suppos- 

of  the  verdict.     This  was  held  where  a  ing  that  the  impartiality  of  the  jurors 

juror  rode   to  or    from   the    place  of  was    diminished    or    aflfected    by    the 

trial  in  a  wagon  with   the  successful  occurrence. 

party.    Bonnet    v,  Glattfeldt,   120   III.  1.  Martin  v.  Morelock,  32   111.  487; 

166;  Gale  V,  New  York  Cent.,  etc.,  R.  Hutchins  v.  State,  140  Ind.  78;  Stafford 

Co.,  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  v.  Oskaloosa,  57  Iowa  748;  Oleson  r. 

385;    Hilton  V.  Southwick,  17  Me.  303;  Meader,  40  Iowa  663;  Ensign  v.  Har- 

or  where  a  juror  walked  with  the  party  ney,  15  Neb.  330. 
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a  satisfactory  explanation  of  such  conduct  is  given,^  and  where  it 
do^s  not  appear  that  there  was  any  intercourse  or  communication 
with  regard  to  the  case  on  trial.* 

(4)  By  Partisans. — The  general  principles  applicable  to  inter- 
ference  with  a  juror  by  a  party  to  the  suit  are  equally  applicable 
to  similar  interference  by  the  agent,  friends,  or  relatives  of  the 
party.* 

1.  Delaoey  v.  Hartwig,  91  Wis.  413.  and    accepted,    the    district    attorney 

9.  Collier    v.    State,    ao    Ark.    36;  made  a  suggestion,  in  their  presence, 

Hoover  v.  State,  5  Baxt.  (Tenn.)  672.  that  he  would  put  up  ten  dollars  to- 

niustratioBS. — When   a  juror  return-  wards  the  expense  of  feeding  the  jury, 

ing  to  the  jury  room  requested  an  at-  if  there  was  no  other  provision  made, 

torney  whom  he  had  met  on  his  way  whereupon    one    of     the    defendant's 

out  to  send  some  one  for  a  bottle  of  counsel  stated  that  he  would  give  a 

liniment  which  he  had  procured  at  a  himdred  doUan  for  the  same  purpose, 

drug  store,  as  he  was  (juite  lame  and  If  necessary,  and  another  of  his  coun- 

suffering  much  pain,  which  request  the  sel  said  that  he  would  give  as  much  as 

attorney  acceded  to,  it  was  held  that  any  one.     It  was  held  that  while  this 

there  was  not  such  extension  of  favor  conduct  was  highly   reprehensible,  it 

to  the  juror  by  the  attorney  as  would  furnished  no  ground  for  reversing  the 

vitiate  the  verdict  rendered  in  favor  of  conviction. 

his  client.      Carnaghan    v.    Ward,    8  8.  Hamilton  v.  Pease,  38  Conn.  115; 

Nev.    30,    distinguishing   Sacramento,  Bradbury  v.  Cony,  62  Me.  223;  Knight 

etc.,  Min.  Co.  v.  Showers,  6  Nev.  291,  v.  Freeport.  13  Mass.  218;  Veneman  v. 

wherein  it  was  held  that  the  treating  McCurtain,    33    Neb.    64.3;    Cohen  v. 

of  the  jury  by   the  prevailing  party  Robert,  2  Strobh.  L.  (S.  Car.)  410,  Mc- 

with  spirituous  liquor  would  vitiate  the  Daniels  v.  McDaniels,  40  Vt.  364. 

verdict.     In  this  case  the  act  was  vol-  In  People  v.  Mitchell,  100  Cal.  328, 

unteered  and  entirely  uncalled  for  by  one  or  more  of  the  jurors  on  several 

any  rule  of  civility  or  propriety.  occasions  visited  a  disreputable  resort 

That  before  final  argument  the  at-  kept  by  a  woman  who  was  a  witness 

torney   for  the  prevailing  party    and  for  the   defendant.     The  court    said: 

one  of  the  jurors  were  seen  dnnking  '*  It  may  appear  at  first  blush  that  the 

and  "clinking  glasses'*  in  a  public  friend  and  witness  of  defendant  having 

saloon  is  not  enough  to  call  for  reversal  been  largely  instrumental  in  bringing 

where  it  is  shown  that  the  conversation  about  the  condition  of  which  he  com- 

was  with  reference  to  a  suit  which  had  plains,  it  cannot  be  presumed  that  he 

been  compromised,  in  which  the  wife  was  injured  thereby,  and  that  to  yield 

of  the  juror  was  a  party,  and  in  which  to  his  plaint  will  result  in  encouraging 

the  attorney  had  represented  the  ad-  other  men  charged  with  crime  to  resort 

verse  party.     Mobile,  etc.,  R.  Co.  v.  to  like  practices.    This  is  but  a  sur- 

Davis,  130  111.  146.  face  vie*/  of  the  case,  and  when  we  go 

In  Hoover  v.  State,  5  Baxt.  (Tenn.)  deeper  we  find  that  the  jurors  in  ques- 
672,  there  was  held  to  be  no  ground  for  tion  had  compromised  themselves; 
reversal  because  of  the  fact  that,  while  that  their  position  had  been  exposed; 
the  foreman  of  the  jury  was  tempo-  that  the  public  was  watching  them 
rarily  suspended,  one  of  the  jurors  with  a  suspicious  eye;  and  that  hence- 
selected  was  allowed  to  confer  with  the  forth  they  could  only  allay  that  suspi- 
counsel  who  was  assisting  the  prosecu-  cion,  and  vindicate  themselves  from  it, 
tion,  and  who  was  also  counsel  for  the  by  convicting  the  defendant.  Their 
juror's  son,  who  was  defendant  in  an-  freedom  of  action  was  foreclosed, 
other  case  which  had  been  taken  up  Amid  all  the  notoriety  given  to  their 
during  the  suspension,  and  that  the  conduct,  there  can  be  no  reasonable 
juror  was  allowed  to  sit  at  the  bar  with  doubt  but  that  the  jurors  understood 
his  son's  counsel  during  the  trial  to  aid  fully  the  unfortunate  position  in  which 
them  in  the  case,  it  appearing  that  no  they  were  placed,  and  the  temptation 
reference  whatever  was  had  to  the  case  to  escape  by  the  most  practicable  mode, 
in  hand.  viz.,  by  convicting  the  defendant,  was 

In  Thomas  v.  State,  61  Miss.  60,  too  strong  a  one  to  be  reasonably  re- 
after  seven  jurors  had  been  tendered  sisted  by  such  men  under  such  circnm- 
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Caraal  OoiiTorsatloii  with  WitamaM.  —  It  is  also  held  that  the  verdict 
should  not  be  set  aside  on  account  of  the  mere  fact  that  the  wit- 
ness was  seen  in  conversation  with  a  juror,  where  it  is  not  made 
to  appear  that  there  was  any  communication  with  reference  to 
the  case  on  trial.  ^ 

/Communications  by  Judge.  —  The  judge  has  no,  right  to 

communicate  privately  with  the  jury  after  it  has  retired  to  con- 
sult,* and  it  is  held  to  be  error  for  the  judge,  in  the  absence  of 

stances.     It  is  plain  that  all  this  tended  v.  Way,  38  S.  Car.  333;    Hairgrove  v, 

to  the  injury  of  the  defendant,  and  a  Curtiss,  67   III.  App.  448;    Shomo  v. 

verdict  rendered  under  such  circum-  Zeigler,  10  Phila.  (Pa.)  611. 

stances  should  not  be  upheld."  The  mere  circumstance  that  a  juror 

HarmleM  Communioatioiis.  —  But  it  is  rode  from  the  courthouse  in  a  carriage 

also  held   that  such    communications  with  a  witness  for  the  prosecution,  and 

will  not  require  the  setting  aside  of  a  that  they  parted  at  the  same  place,  is 

verdict  where  it  appears  that  justice  not  a  ground  for  disturbing  a  verdict 

has  been  done  and  that  the  communi-  unless  it  is  shown    that  the  circum- 

cations  were  not  for   the  purpose  of  stance  operated  prejudicially  to  the  ob- 

prejndicing    the     unsuccessful    party,  jecting  party.     U.  S.  v.  Daubner,  17 

Blaine  v.  Chambers,   i  S.  &  R.  (Pa.)  Fed.  Rep.  793. 

160.  Where  a  witness  and  a  juror  drank 

It  is  not  sufficient  cause  to  set  aside  together  before  the  jury   was  called, 

a  verdict  that  a  person  in  the  employ  and  during  the  trial  the  witness  told 

of  the  successful  party  conversed  dur-  the  juror  to  get  the  drink  which  he  had 

ing  the  trial  on  one  occasion  with  two  paid  for,  there  was  held  to  be  no  mis- 

of  the  jurors,  took  refreshments  in  the  conduct,  it  not  appearing,  in  fact,  that 

same   box    with    them    at    an    oyster  the  juror  accepted  the  last  invitation, 

saloon,  and  without  their  knowledge  Hawley  v.  Acker,  2  Woodw.  (Pa.)  237. 

paid  for  them,  if  it  does  not  appear  BusineM  Conyenatioii.  —  That  a  juror 

that  the    successful  party  was  impli-  engaged  in  conversation  with  one  of 

cated  in  the  transaction,  or  that  they  the  witnesses,  during  an  adjournment, 

talked  about  the  question  in  the  cause,  about  a  matter  of  business  unconnected 

or  that  the  jurors  were  at  all  influenced  with  the  case  on  trial,  is  not  ground  for 

by   the  occurrence.     Eakin   v,  Morris  a  new  trial,  there  being  no  evidence 

Canal,  etc.,  Co.,  24  N.  J.  L.  538.  that  the  jury  was  unduly  influenced. 

Attempt  to  Bribe,  —  It  is  not  ground  Bevelot  v,  Lestrade,  153  111.  625. 

for  a  new  trial  that  a  bribe  was  offered  Witness  Improperly  Approaching  Juror, 

to  a  juror  by  a  person  whom  it  was  not  —  One  party  should  not  be  deprived  of 

shown  acted  for  the  prevailing  party,  his  verdict  because  of  the  misconduct 

and  where  the  juror  denies  that  he  was  of  one  of  his  adversarv's  witnesses  in 

in  any  wise  influenced  because  of  being  improperly     approaching     the     jury, 

approached  by  such  person.     Clay  v,  Johnson  v,  Witt,  138  Mass.  79. 

Montgomery,  102  Ala.  297.  ConTonations  Belating  to   Case.  —  In 

Bemarki  in  Presenoe  of  Jury.  —  Where  Mench  v.  Bolbach,  4  Phila.  (Pa.)  68,  a 
the  father  of  one  of  the  parties,  a  guar-  new  trial  was  granted  because  one  of 
antor  who  had  been  rejected  as  a  wit-  the  witnesses  for  the  prevailing  party 
ness.  said  in  the  court  room  and  in  the  conversed  with  a  person  who  was  sum- 
hearing  of  the  jury  to  a  witness  on  the  moned  as  a  juryman,  and  who  there- 
other  side,  among  other  things,  that  if  after  served,  and  showed  him  a  plan  of 
he  had  been  allowed  to  testify  he  could  the  premises  in  question.  To  the 
have  explained  the  whole  matter,  which  same  effect  see  Simpson  v.  Kent,  9 
fact  did  not  become  known  to  the  mov-  Phila.  (Pa.)  30;  Com.  v.  Stokes,  3  York 
ing  parties  until  after  verdict,  the  Su-  Leg.  Rec.  (Pa.)  220,  wherein  a  new  trial 
preme  Court  refused  to  revise  the  was  granted  because  a  witness  for  the 
action  of  the  court  below  in  granting  a  prosecution  told  one  of  the  jurors  that 
new  trial.  Smith  v,  Willingham,  44  he  could  have  told  a  good  deal  more 
Ga.  200.  about  the  character  of  the  defendant 

1.  Omaha  Fair,  etc.,  Assoc,  v.  Mis-  but  was  afraid  to  do  so. 

souri  Pac.  R.  Co.,  42  Neb.  105;    State  9.  Sargent  z^.  Roberts,  i  Pick.  (Mass.) 
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the  parties  or  counsel,  to  go  before  the  jury  while  it  is  deliberat- 
ing.* But  on  the  other  hand,  where  no  prejudice  results,  it  is 
held  that  the  mere  fact  that  the  judge  entered  the  jury  room  dur* 
ing  the  deliberations  is  not  sufficient  to  vitiate  a  verdict.* 

^.  Outsiders  IN  Jury  Room.  —  Outsiders  have  no  right  in 
the  jury  room  or  the  place  occupied  by  the  jury,  and  such  an 
intrusion  as  may  have  the  effect  of  influencing  the  verditt  is 

ground  for  a  new  trial,*  though  in  many  instances  the  mere  tem- 

337;    Hoberg   v.  State,   3    Minn.   262;  was  held  that  the  irregularity  was  not 

Helmbrecht  v.  Helmbrecht,  31  Minn,  enough  to  justify  a  disturbance  of  the 

504;    State  V.  Alexander,  66  Mo.  148;  verdict.     Kerr  v.  Hammer,  (Supreme 

People  V.  Linzey,  79  Hun  (N.  Y.)  23.  Cl.)  15  N.  Y.  Supp.  605. 

Irregular  Communicatioii  by  Jury  with  In  Thayer  v.  Van  Vleet,  5  Johns.  (N. 
Judge.  —  Where,  by  statute,  the  jury  is  Y.)  iii,  the  fact  that  after  a  jury,  in  a 
required  to  communicate  with  the  justice's  court,  had  retired,  the  jurors 
judge  through  the  foreman,  the  fact  sent  for.  the  justice  and  asked  him  if 
that  a  written  inquiry  was  sent  to  the  they  could  add  anything  to  the  de- 
court  signed  by  a  juror  other  than  the  mand,  to  which  he  simply  answered 
foreman,  to  which  neither  the  latter  *'  No,"  was  held  not  sufficient  irregu- 
nor  the  judge  objected,  is  a  mere  larity  to  set  aside  the  verdict, 
irregularity  which,  in  the  absence  of  In  People  v.  Carnal,  i  Park.  Cr, 
any  apparent  injury  to  the  accused,  is  Rep.  (N.  Y.  Oyer  &  T.  Ct.)  256,  when 
wholly  immaterial.  Willis  v.  State,  24  the  jury  was  in  retirement  one  of  the 
Tex.  App.  586.  jurors  sent  the  bailiff  in  charge  to  re- 

1.  Stager  v.  Harrington,  27  Kan.  414.  quest  that  some  book  containing  the 
Where  Both  Parties  Consent  that  a  jus-  law  of  manslaughter  should  be  sent  to 

lice  may  visit  the  jury  room,  at  the  re-  them,  and  was  informed  by  the  officer 
quest  of  the  jury,  to  answer  an  inquiry,  that  the  judge  said  they  had  nothing  to 
the  unsuccessful  party  cannot  urge  do  with  manslaughter.  A  new  trial 
error.  Smoke  v,  Jones,  35  Mich.  409.  was  denied  after  conviction  for  murder. 
Where,  during  the  deliberations  of  In  Priest  v.  State,  (Tex.  Crim.  App. 
the  jurors,  and  at  their  request,  and  1896)  34  S.  W.  Rep.  611,  it  was  held 
with  the  knowledge  and  consent  of  the  that  the  fact  that  the  judge  went  into 
unsuccessful  party,  a  justice  enters  the  the  jury  room  during  the  deliberations 
jury  room  and  reads  the  testimony  of  a  of  the  jury  and  inquired  as  to  the 
witness  to  them,  consent  to  the  read-  probabilities  of  agreement  did  not  con- 
ing will  be  implied.  Hancock  v.  Sal-  stitute  reversible  error  where  it  ap- 
mon,  8  Barb.  (N.  Y.)  564.  peared  that  his  action  was  prompted 

2.  Hart  v.  Lindley,  50  Mich.  20,  by  a  desire  to  find  out  the  necessity  of 
holding  that  when  at  the  request  of  a  sending  for  talesmen  to  make  up  an- 
jury  the  commissioner  went  into  the  other  jury. 

jury  room,  stating,  however,  that  he  3.  Wright  «/.  State,  17  Tex.  App.  152, 

would  give  no  instructions,  it  is  not  of  wherein  a  conviction  was  reversed  be- 

itself  reversible  error;  Helmbrecht  v.  cause,  among  other  things,  while  the 

Helmbrecht,  31    Minn.    504,    relaxing  jury   was  considering  the  verdict  the 

the  strict  rule  laid  down  in  Hoberg  v.  officer  permitted  several  town  officers 

State,  3  Minn.  262.  to  go   into  the  jury   room,   and  per- 

Where  Ho  Prejudice  Besults.  —  While  mitted  the  foreman  of  the  jury,  who 

a  justice  jury  was  in  consultation,  the  was  likewise  a  town  officer,  to  attend 

justice  stepped  to  the  door  of  the  jury  to  and  participate  in  the  transaction  of 

room   and  asked  the  constable   for  a  business  before  such   officers,  in   the 

paper  belonging  to  him,    whereupon  presence  of  the  jury, 

the  foreman  asked   if  the  jurors  could  In  Tarkinglon  v.  State,  72  Miss.  731, 

see  the  evidence,  to  which  the  justice  the  judgment   was   reversed  because, 

answered*'  No."     Questions  were  then  when  the  jury  was  deliberating  in  the 

put  to  him  by  jurors,  but  he  refused  to  court  room,  there  were  present  in  the 

answer  in  the  absence  of  the  parties,  same  room  nine  other  persons,  deputy 

and  withdrew.     It  did  not  appear  that  sheriffs  and  porters,  two  of  whom  had 

any  harm  was  done  or  intended,  and  it  testified  on  behalf  of  the  prosecation, 
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porary  presence  of  outsiders  has  been  held  to  have  no  eflFect 
upon  the  verdict,  where  no  prejudice  could  have  resulted  from 
such  intrusion,  and  it  was  apparent  that  the  intrusion  was  not 
for  such  a  purpose.* 

notwithstanding  that  it  did  not  appear  him,  there  appearing  no  improper  mo- 

that  any  communication  took  place  be-  tive  for  the  intrusion,  and  no  commu- 

tween  the  jurors  and  any  of  the  parties,  nication  having  taken  place  between 

Oatilden     SleepiBg     with     Jnron. —  the  intruder  and  the  jurymen. 

Wright  V.   State,    17   Tex.    App.    152;  In  State  v.  Gould,  90  N.  Car.  658,  the 

McElrath  v.  State,  2  Swan  (Tenn.)  382.  appellate   court    refused    to    interfere 

A  verdict  should  be  set  aside  on  the  with  the  refusal  of  the  court  below  to 

ground  that  a  person,  not  a  member  of  grant  a  new  trial,  it  appearing  that  one 

the  jury,  slept   in  the  same  room  with  person  passed  through  the  room  where 

the  jurors,  and  had  conversations  with  the  jury  was  kept  during  the  night, 

some  of  their   number  in    which    he  and   another  was  found  asleep    in  a 

made  statements   reflecting  upon   the  stupid,  drunken  condition  on  a  bench 

character  of   the   unsuccessful    party,  in    the    rear    of    the   room,   and   was 

Welch  V.  Taverner,  78  Iowa  207.  ejected   therefrom   as  soon  as  discov- 

Stata  Witnesses.  —  In  State  v.  Cart-  ered,  and  that  neither  of  such  persons 
right,  20  W.  Va.  32,  it  appeared  that  had  any  communication  with  any 
after  all  the  evidence  was  in,  and  the  member  of  the  jury,  and  it  also  appear- 
jury  had  retired  for  the  night,  the  officer  ing  that  there  was  no  ground  for  even 
having  the  jurors  in  charge,  at  the  in-  a  suspicion  that  any  undue  influence 
stance  of  one  of  them,  brought  into  the  had  been  brought  to  bear, 
jury  room  one  of  the  principal  wit-  That  the  jurors  retired  for  a  few  mo- 
nesses  for  the  state,  who  had  been  in  ments  to  their  room,  wherein  witnesses 
the  affray  upon  which  the  indictment  who  had  given  testimony  were  sitting, 
was  based.  He  remained  therein  for  is  not  such  an  irregularity  as  will  void 
about  an  hour,  performing  on  the  the  verdict  where  it  does  not  appear 
fiddle,  the  officer  denying  to  a  brother  that  any  communication  was  had  be- 
ef the  witness,  who  inquired  for  him,  tween  the  jurors  and  the  witnesses, 
that  he  was  in  the  room.  The  verdict  State  v.  Nance,  25  S.  Car.  168. 
was  set  aside,  although  the  jurors  and  In  Doyal  v.  State,  70  Ga.  134,  during 
the  officer  testified  that  no  conversa-  the  formation  of  the  jury  an  outsider 
tion  or  communication  was  had  with  came  into  the  room  where  some  of 
the  witness  touching  the  trial,  and  that  those  selected  were  in  charge  of  an 
his  presence  or  conduct  had  not  influ-  officer,  and  made  some  idle  remarks, 
enced  the  verdict,  no  affidavit  by  the  but  withdrew  upon  being  informed  of 
witness  being  offered,  nor  any  excuse  the  impropriety  of  his  presence,  and  it 
given  for  not  introducing  it.  was  held  that  sufficient  reason  for  a 

Svidenee    of    Intrusion.  —  A    verdict  new  trial  did  not  appear,  no  prejudice 

will   not  be  set  aside  on  an   affidavit  having  resulted. 

that  a  person  was  seen   to  entei  the  That  a  Servant  Who  Brought  Dinner 

court  house  through  an  open  window  into  the  Jury    Room    removes   dishes 

of  the   room  where   the  jury  was  or-  therefrom  will  not  militate  against  the 

dered  to  be   kept  during  deliberation,  verdict,  where  it  is  clearly  shown  that 

where  it  is  shown  by  the  testimony  of  neither  did  he  communicate  with  the 

some  of  the  jurors  that  no  one  entered  jurors  nor  they  with  him.     Green  v. 

the  room    except  the  jurymen   them-  State,  59  Miss.  501. 

selves  and   the  officer  having  them  in  Attendance  of  Physician.  —  %t.^  supra 

charge.     Hair  v.  State,  16  Neb.  601.  X.  3.  Illness  of  Juror, 

1.  Harmless  Intmsion.  —  In  Luster  v.  Newspaper   Reporter  Secreted,  —  The 

State,  II  Humph.  (Tenn.)  169,  the  Su-  fact  that  a  newspaper  reporter  secreted 

preme  Court  refused  to  disturb  a  con-  himself  in  the  jury  room  and  was  there 

viction    because,  when  the  officer  left  for  a  portion  of  the  time  during  which 

the  jury  in  retirement  to  procure  wood  the    jury     wa&    deliberating,    taking 

and  water,  an  individual  went  into  the  notes,  was  held  not  to  vitiate  the  ver- 

room,  took  his  seat  by  invitation  of  a  diet,  it  appearing  that  the  jurors  were 

juror,    and   there   remained   until   the  unaware  of  his  presence,  and  that  the 

arrival  of    the  officer,   who    removed  verdict  was  not  in  any  wise  influenced. 
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A.  Delivery  of  Letters  to  Jurors.  —  Letters  sent  to  the 

jurors  while  the  trial  is  in  progress  should  be  inspected  by  the 
court  before  their  delivery.* 

10.  Jurors  Beading  Vewipapers — Whmi  Vew  Trial  Vot  Allowod. — The 
fact  that  the  jurors  read  newspapers  during  the  trial  of  a  cause  is 
not,  of  itself,  a  ground  for  disturbing  the  verdict  if  the  news- 
papers contain  no  comments  on  the  case  in  hand.*  And  even 
where  the  jurors  receive  newspapers  containing  accounts  of  or 
comments  upon  the  case,  a  new  trial  will  not  be  granted  if  there 
was  nothing  calculated  to  mislead  or  improperly  affect  their 
minds  or  to  prejudice  their  verdict.'     Where  the  alleged  miscon- 

People  V.  Flack,  24  Abb.  N.  Cas.  (N.  Y.  papers  after  first  inspecting  and  ex- 

Oyer  &  T.  Ct.)  444,  8  N.  Y.  Crim.  Rep.  cising  matter  relative  to  the  trial,  it 

31,  affirming  57  Hun  (N.  Y.)  83,  8  N.  Y.  appearing  that,  in  fact,  the  jurors  never 

Crim.    Rep.    43,   reversed  on    another  saw  anything  concerning  the  trial,  nor 

ground  in  125  N.  Y.  324.  were  allowed  to  see  papers  containing 

Interpreter.  —  In  Thomason  v,  Terri-  a  report  of  the  trial  until  after  the  ver- 

tory,  4  N.  Mex.  154,  which  was  a  trial  diet,  it  was  held  that  while  the  action 

of  an  indictment  for  murder,   it  ap-  of  the  officers  was  irregular,  yet,  under 

peared  that  a  number  of  the  jurors  did  all  the  circumstances,  there  was  noth- 

not  understand  the  English  language,  ing  which  would  justify  the  court  in 

some  of  them   speaking  in    Spanish,  setting  aside  the  verdict  and  granting 

After  retirement  they  requested   that  a  new  trial,  or  in  treating  the  matter 

an  interpreter  be  sent  because  of  their  as  a  mistrial. 

inability  to    communicate   with    each  8.  People    v,    Leary,   105   Cal.   486; 

oth^r,   and    it    was   held   that  it  was  State  v,  Cucuel,  31  N.  J.  L.  249;  People 

proper  for  the  court  to  send  them  an  v.  GafiFney,  14  Abb.  Pr.  N.  S.  (Buffalo 

interpreter  specially  sworn.  Super.  Ct.)  36;  State  v.  Jackson,  9  Mont. 

1.  State  V,  Robinson,  20  W.  Va.  713,  508;  Williams  v.  State,  33  Tex.  Crim. 

holding  that  the  reception  of  a  sealed  Rep.    128;    Moore    v.   State,   36    Tex. 

letter  by  a  juror  in  a  capital  case  will  Crim.  Rep.  88;  State  v.  Robinson,  ao 

vitiate  the  verdict,  although  the  juror  W.  Va.  716. 

testifies  as  to  the  harmless  character  of  In  U.  S.  v.  Reid,  12  How.  (U.  S.)  361, 

the  letter,  but  fails  to  produce  it.  it  appeared  from  the  voluntary  siffida- 

But  in  King  v.  State,  91  Tenn.  617,  vitsof  two  of  the  jurors  that  during  the 

the  fact  that  letters  written  to  a  juror  trial  they  read  a  newspaper  report  of 

by  his  wife  were  delivered  after  exami-  the  case,  but  that  their  verdict  was  in 

nation  by  the  officer  in  charge  of  the  no  wise  influenced  therebv.     It    was 

juror,  in  accordance  with  a  practice  held  that  there  was  not  sufficient  ground 

known   to    the  defendant,   himself    a  for  a  new  trial. 

practicing  lawyer,  who,  after  drawing  Inoorreot  Aoeoimt  ef  TrlaL  —  In  Com. 
out  the  evidence  of  the  fact,  without  v.  Chauncey,  2  Ashm.  (Pa.)  90,  a  new 
endeavoring  to  show  the  nature  of  the  trial  was  refused,  the  court  being  sat- 
communication,  dropped  the  investiga-  isfied  with  the  verdict,  it  appearing  that 
tion,  was  held  not  to  afford  a  pre-  the  officer  in  charge  of  the  jurors,  on 
sumption  that  the  communications  their  retirement,  permitted  them,  with- 
were  prejudicial,  but  rather  otherwise,  out  consent  of  the  complaining  party 
although  the  officer  in  charge  of  a  juror  or  his  counsel,  to  have  several  copies 
is  not  the  proper  person  to  judge  of  of  a  newspaper  containing  an  incorrect 
the  propriety  of  allowing  written  com-  and  imperfect  account  of  the  trial, 
munications  from  his  family  to  be  In,  libel  Bolt.  —  In  Thrall  v.  Smiley,  9 
given  to  him.  Cal.  52^,  the  alleged  misconduct  con- 
9.  Fogarty  v.  State,  80  Ga.  450;  State  sisted  m  the  perusing  of  a  newspaper 
v.  Wilson,  121  Mo,  434;  State  v.  Brown,  slip,  which  had  been  handed  to  the  jury 
7  Oregon  200.  by  a  deputy  sheriff,  and  which  con- 
In  U.  S.  V.  Gibert,  2  Sumn.  (U.  S.)  tained  the  alleged  libel  upon  which  the 
19,  where  the  officers,  mistaking  their  action  was  brought;  also  publications 
duty,  permitted  jurors  to  read  news-  bearing  on  the  subject-matter  of  the 
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duct  of  a  juror  in  reading  a  newspaper  is  not  objected  to  by  the 
defendant's  counsel  at  the  time  it  comes  to  his  notice,  the  irregu- 
larity will  be  deemed  waived.* 

Whm  New  Trial  AUowad.  —  Where,  during  the  trial  of  a  cause, 
jurors  obtain  and  read  newspapers  containing  matters  bearing  on 
the  case  in  hand,  calculated  to  influence  them  in  the  performance 
of  their  duty  and  to  affect  their  verdict,  a  new  trial  should  be 
granted.* 

libel,  contents  of  which,  it  appeared,  progress  of  the  case  and  grant  a  new 

had  either  been  in  evidence  or  had  been  trial  if  the  inquiry  showed  the  reading 

mentioned  by  the  witnesses    without  of  such  items. 

objection.  Upon  the  attention  of  the  1.  See  supra,  X.  4.  </.  Objections—' 
court  being  called  to  the  fact,  the  slip  When  and  How  Made, 
was  returned  and  the  jury  was  in-  Waiver  of  Irregularity.  —  In  Bulliner 
structed  that  it  was  not  in  evidence  and  v.  People,  95  111.  394,  while  the  jury 
should  be  disregarded.  It  was  held  was  being  impaneled  one  of  the  coun- 
that  there  was  no  ground  shown  for  a  sel  for  the  defendant  handed  a  news- 
new  trial,  as  the  unsuccessful  party  was  paper  to  one  of  the  jurymen  who  had 
in  no  wise  prejudiced.  been  accepted  and  sworn.     No  objec- 

BebattiBg  Preenmption  of  Prcjndioe.  —  tion  was  made  by  counsel  for  the 
The  presumption  that  the  accused  was  people,  nor  was  anything  said  by  either 
prejudiced  by  the  reading  of  a  news-  party  against  the  reading  of  news- 
paper by  a  juror  during  the  trial  is  suffi-  papers  by  the  jurymen.  Afterwards 
ciently  rebutted  by  the  fact  that  when  one  of  the  attorneys  for  the  defendant 
the  attention  of  the  presiding  judge  stated  to  the  court  that  there  was  an 
was  called  thereto,  he  immediately  an-  article  in  a  specified  paper  which  might 
imadverted  upon  it  in  the  presence  of  be  considered  by  the  jury  as  prejudicial 
the  jury,  and  that  thereafter  the  news-  to  the  defendant,  and  while  he  did  not 
papers  and  all  their  comments  were  ex-  wish  any  motion  to  be  made  to  that 
eluded  from  the  consideration  of  the  effect,  he  would  like  the  court  to  have 
jurymen,  who  at  no  time  discussed  the  paper  in  question  kept  from  the 
them,  and  the  trial  continued  for  four  jury.  The  court,  discovering  that  one 
days,  affording  counsel  ample  time  to  of  the  jurors  had  the  paper,  called 
refer  to  the  comments  in  question,  the  counsel's  attention  to  the  fact  that 
State  V,  Jackson,  9  Mont.  508.  the  suggestion  had  come  too  late.     On 

No  Showing  that  Oljectionable  Hatter  further  conversation  it  was  thought  by 
WM  Seed.  —  In  McKee's  Case  (U.  S.  the  court,  and  so  stated  to  counsel,  that 
Circuit  Ct.),  3  Cent.  L.  J.  258,  a  new  as  the  paper  was  already  in  the  hands 
trial  was  refused,  it  appearing  that  of  one  of  the  jurymen,  it  would  give 
copies  of  a  newspaper  containing  a  the  article  too  much  prominence,  and 
leading  article  prejudicial  to  the  de-  do  the  defendants  more  harm  than 
fendant  and  entitled  **  What  the  jury  good,  to  speak  about  it.  Therefore 
will  read  "  were  obtained  by  two  of  the  nothing  was  said  or  done  on  the  sub- 
jurymen,  but  there  was  no  proof  that  ject,  nor  was  any  motion  made  by 
any  of  the  jurors  had  violated  the  counsel  for  defendant  at  the  time,  nor 
instructions  of  the  court  to  the  effect  any  exception  taken,  and  it  was  held 
that  they  might  read  newspaper  reports  that  the  irregularity  was  waived, 
of  the  trial,  but  not  editorial  notes  or  8.  Statement  that ''Two  Ken  Will  Eeag 
articles  criticising  the  trial  one  way  or  the  Jnry."  —  A  verdict  will  be  set  aside 
another.  where  it  is  shown  that  in  their  retire- 

iUoonnt  of  Former  Trial. — In  Sherwood  ment  the  jurors  read  newspapers  com- 

V.  Chicago,  etc.,  R.  Co.,  88  Mich.  108,  menting  on  the  trial  and  stating  among 

the  reviewing  court  refused  to  interfere  other  things  that  '*  two  men  will  hang 

with  the  refusal  of  the  court  below  to  the  jury,"   and  that  their  identity  is 

permit  an  inquiry  as  to  whether,  dur-  known  to  the  public.     People  v.  Stokes, 

ing  the  progress  of  the  trial,  the  jurors  103  Cal.  193.    See  also  People  v,  Mc- 

had  read  newspaper  items  relative  to  a  Coy,  71  Cal.  397. 

former  trial  which  suted  the  amount  Biaeed  Beport.  —  In     Cartwright    v. 

of  the  former  verdict,  and  to  arrest  the  State,   71   Miss.   82,  a  new  trial  was 
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11.  Kefreshmentfl  for  Jury  —  a.  Food  —  (i)  Early  Doctrine. — 
In  early  times  it  was  the  practice  under  the  common  law  to 
administer  to  the  officer,  on  his  taking  charge  of  the  jury,  an  oath 
to  keep  the  jury  **  without  meat,  drink,  fire,  or  candle."  * 

The  Effect  of  taking  refreshments,  however,  was  merely  to  render 
the  offending  jurors  liable  to  punishment,*  and,  unless  the  refresh- 
granted  because  during  the  trial  the  trial  which  were  not  in  evidence.  See 
jury  obtained  and  read  a  newspaper  supra^  X,  7.  Receiving  Evidence  Out  of 
containing  the  substance  of   the   evi-  Court, 

dence  as  the  same  had  impressed  itself  Imperfeot  and  Incorreot  Aoooimti*  — 
upon  the  mind  of  the  reporter,  who  was  That  during  a  trial  the  jurors  were 
a  partisan  of  the  state,  and  which  was  suffered  to  have  access  to  newspapers 
accompanied  with  remarks  by  the  re-  containing  imperfect  and  incorrect  ac- 
porter  unfriendly  to  the  accused  and  counts  of  the  trial,  together  with  corn- 
calculated  to  excite  prejudice  in  the  ments  upon  the  persons  and  characters 
mind  of  a  reader.  To. the  same  effect  of  those  connected  with  the  trial,  is  a 
see  Meyer  v,  Cadwalader,  49  Fed.  Rep.  sufficient  reason  for  setting  aside  the 
32.  verdict.      Walker    v.  State,    37    Tex. 

Where,  by  statute,  the  jurors  are  for-  366.      Compare  Com.  v.  Cbauncey,    2 

bidden  to  take  with  them  anything  but  Ashm.  (Pa.) 90. 

papers  in  evidence,  with  certain  excep-  Aoconnt  of  a  Similar  Caae.  —  On   the 

tions  and  notes  made  by  themselves,  it  trial  of  an  indictment  for  murder  the 

is  ground  for  a  new  trial  that  they  took  jurors  read  a  newspaper  containing  an 

into  their  room  and  there  read  news-  account  of  the  proceedings  on  the  trial 

papers  containing  criticisms  and  com-  of  Guiteau   for  the    assassination    of 

plaints  of  the  failure  to  bring  criminals  President  Garfield,  which  included  the 

to  justice,  and  which  purported  to  con-  testimony  of  an  expert  witness  as  to 

tain  in  full  the  evidence  taken  on  the  "  moral  insanity  "  and"  dipsomania." 

trial  in  question  and  the  arguments  of  This  was  held  to  be  prejudicial  to  the 

counsel,  and    also  contained   fulsome  accused,  and    sufficient  ground   upon 

commendation  of  the  arguments  of  the  which  to  set  aside  the  verdict.     State 

counsel   for  the    state,   etc.     State  v.  v.  Robinson,  20  W.  Va.  713. 

Walton,  92  Iowa  455.  1.  i  Chit.  Crim.  Law  632;  Co.  Litt. 

Paper   OiTing   Charge    of  Court.  —  A  227^.    See  Monroe  v.  State,  5  Ga.  85; 

verdict  should  be  set  aside  where  it  ap-  Murphy  v.  Wilson,  46  Ind.  537. 

pears  that  the  jury,  without  knowledge  Beason  for  Bole.  —  In  the  "  Historical 

of  the  court  or  of  the  defendant,  pro-  Dissertation  Concerning  the  Antiquity 

cured  a  part  of  a  newspaper  purporting  of  the    British  Constitution,"  by  Dr. 

to  contain  a  part  of  the  charge  of  the  Gilbert  Stuart,  it  is  said  that  "  from 

court,  which  was  given,  notwithstand-  the  propensity  of  the  older  Britons  to 

ing  the  charge  thus  published  might  be  indulge     excessively    in    eating    and 

correct.     Farrer  v.   State,   2  Ohio  St.  drinking  has  proceeded  the  restriction 

54.  upon    jurors  and  jurymen  to  refrain 

Oiving  Verdict  in  Former  Trial.  —  In  from  meat  and  drink,  and  to  be  even 

Aasson  V,   Railroad  Co.,  21   W.  N.  C.  held  in  custody,  until  they  had  agreed 

(Pa.)  96,  a  new  trial  was  granted  be-  upon  their  verdict.** 

cause  the  plaintiff's  counsel  informed  8.  Co.  Litt.  227  b\  21  Vin.  Abr.  448, 

a    newspaper   reporter    of    a    former  tit.  Trial  (G,   g):  Anonymous,  2  Dyer 

verdict    for  eight    thousand     dollars,  218  a\  Rex  v,  Burdett,  12  Mod.  iii.  2 

which  fact  appeared  in  the  daily  papers,  Salk.  645 ;  Harebotle  v.  Placock,  Cro. 

and  was  read  by  the  jury  before  it  re-  Jac.  21.     See  also  Com.  v.  Roby,  12 

turned  a  verdict  in  the  second  trial.  Pick.  (Mass.)  496;  Ragland  v.  Wills,  6 

which  verdict  was  for  the  like  amount.  Leigh  (Va.)  i. 

Notioei  of  Hatters  Not  in  Eyidence.  —  In  Anonymous,  i  Dyer  37  ^,  where 

In  Carter  v.  State,  9  Lea(Tenn.)  440,  the  jurors  ate  and  drank  after  agreeing 

the  judgment  was  reversed  and  a  new  upon  their  verdict,  but  before  deliver- 

trial   ordered    because    the    officer    in  ing  it  in  court,  they  were  each  fined 

charge  of  the  jurors  permitted  them  to  forty  pence. 

receive  and  read  newspaper  notices  of  Figs  and  Applet  in  Jnrora'  PocMi.— 

the  homicide  and  of  incidents  of  the  In  Mounson  v.  West,  i  Leon.  132,  cited 
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ments  were  furnished  by  the  successful  party,*  the  court  would 
not  disturb  the  verdict  on  that  account.* 

(2)  Modern  Doctrine,  —  In  modern  times,  owing  to  the 
increased  duration  of  trials,  circumstances  have  rendered  it 
necessary  to  relax  the  severity  of  the  rule  forbidding  refresh- 
ments to  the  jury,*  and  it  is  now  the  universal  practice  to  allow 
the  jury  to  take  refreshments  whenever  the  occasion  demands  it.* 
In  some  jurisdictions,  however,  it  is  held  to  be  improper  for  the 
jury  to  be  furnished  with  refreshments  except  by  the  express 
permission  of  the  court.* 

in  Bac.  Abr.,  tit.  Verdict,  H,  after  the  4.  Stone  v.  State,  4  Humph.  (Tenn.) 

jurors  had  been  locked  up  together  for  27;  State  v.  Town,  Wright  (Ohio)  75; 

some   time,   the  officer  who  attended  People  v,  Douglass,  4  Cow.  (N.  Y.)  36. 

them,  being  surprised  at  their  delay  in  See  also  People  v,  Olcott,  2  Johns.  Cas. 

rendering  a  verdict,  searched  them  and  (N.  Y.)  301. 

found  figs  in  the  pockets  of  three  and  Without  Consent  of  Aoomed.  ^  In  U.  S. 

pippins  in  the  pockets  of  two  others,  v.  Fries,  3  Dall.  (U.  S.)  515,  the  jurors 

This  being  represented  to  the  judge,  we  re  permitted  to  eat  and  drink  and  rest 

the  three,  who  confessed  to  having  eaten  without  requiring  the  formal  consent  of 

of  the  figs,  were  fined  four  pounds  each,  the  prisoner. 

and   the    other  two,   notwithstanding  Cider  Fnmlthod  to  Jury.  —  In  Com.  z^. 

they  declared  upon  oath  that  they  had  Roby,  12  Pick.  (Mass.)  496,  it  was  held 

not  eaten  of  the  pippins,   were  fined  that  the  court  might  permit  cider  to  be 

forty  shillings  each.  furnished  to  the  jury. 

1.  See  infra^  X.  11.  c.  Refreshments  Basket  of  Apples  to  Jury.  —  There  is  no 

Furnished  by  Prevailing  Party ^  error  in  refusing  a  new  trial  because, 

8.  Co.  Litt.  227  b\  21  Vin.  Abr.  448,  while  deliberating,  the  bailiff,  at  the  re- 
tit.  Trial  (G,  g);  Harebotle  v,  Placock,  quest  of  one  of  the  jurors,  procured  and 
Cro.  Jac.  21;  Rex  v,  Burdett,  12  Mod.  gave  to  the  jurymen  a  basket  of  apples. 
Ill,  2  Salk.  645;  Anonymous,  i  Dyer  Seavey  v,  Shurick,  no  Ind.  494. 
37  b\  Anonymous,  2  Dyer  218  a\  Where  Hot  Furnished  by  Prevailing 
Mounson  v.  West,  i  Leon.  132.  See  Party.  —  It  is  the  universal  rule  that  a 
also  Ragland  r.  Wills,  6  Leigh  (Va.)  i;  new  trial  will  not  be  granted  because 
Com.  V.  Roby,  12  Pick.  (Mass.)  496.  the  jury  partook  of  refreshments,  un- 

In  Everett  t'.  Youells,  4  B.  &  Ad.  681,  less  it  appears  that  the  refreshments 

24  E.   C.   L.    141,   wherein   food   was  were  furnished  by  the  prevailing  party, 

secretly  delivered  to  the  foreman  of  the  State  v.  Sparrow,  3  Murph.  (N.  Car.) 

jury  after  retirement,  Parke,  J.,  said:  487;  Johnson  v,  Hobart,  45  Fed.  Rep. 

"  It  would  be  a  fearful  thing  if  verdicts  542;    Harrison  v.  Rowan,  4  Wash.  (U. 

could  be  set  aside  on  such  grounds  as  S.)  32;  Com.  v.  Roby,  12  Pick.  (Mass.) 

this."  496.    And  see  cases  cited  in  the  preced- 

8.  In  Rex  v.  Stone,  6  T.  R.  527,  the  ing  section.  As  to  the  effect  of  refresh- 
jury  having  sat  continuously  for  thir-  ments  furnished  by  the  prevailing 
teen  hours,  without  interruption  for  re-  party,  see  in/ra^  X.  11.  r.  Refreshments 
freshments,  and  the  attorney-general  Furnished  by  Prevailing  Party, 
stating  that  his  evidence  would  occupy  By  Agreement  of  Both  Parties. — Neither 
four  hours  more,  some  of  the  jury  de*  party  will  be  heard  to  complain  of  the 
clared  themselves  exhausted  and  in-  conduct  of  jurors  who  "  were  feasted 
capable  of  keeping  their  attention  much  and  wined  "  at  a  dinner  ordered  by  the 
longer.  The  court  thereupon  took  an  sheriff,  by  the  agreement  of  both  par- 
adjournment.  Lord  Kenyon  observing  ties,  without  proof  of  intoxication  to 
that  "  no  rule  could  compel  the  court  the  extent  of  disqualifying  the  jury  or 
to  continue  longer  sitting  than  their  any  members  thereof  for  the  proper  dis- 
natural  powers  would  enable  them  to  charge  of  their  duties.  Arizona  Prince 
do  the  business  of  it,"  and  the  jury  ad-  Copper  Co.  v.  Copper  Queen  Min.  Co., 
journed  to  an  adjoining  tavern,  where  (Arizona  1885)  7  Pac.  Rep.  718, 
accommodations  were  prepared,  in  5.  State  v.  Bailey,  32  Klan.  83;  Har- 
charge  of  bailiffs  sworn  "welland  truly  rison  v.  Rowan,  4  Wash.  (U.  S.)  32; 
to  keep  the  jury,"  etc.  Purinton   v.    Humphreys,   6  Me.  379. 
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Jury  Oannot  Be  Starred  into  Agreement.  —  It  is  improper  to  Starve  a 
jury  into  an  agreement,*  and  a  verdict  forced  in  this  way  should 
be  set  aside.' 

b.  Intoxicating  Liquors — (i)  Early  Doctrine.  —In  some 
of  the  older  cases  the  extreme  rule  was  laid  down  that  the  mere 
fact  that  jurors  drank  intoxicating  liquor  while  in  the  discharge 
of  their  duty  was  a  sufficient  ground  for  setting  aside  their  verdict, 
without  any  showing  that  they  were  thereby  made  intoxicated  or 
rendered  incapable  of  considering  the  case  in  a  proper  manner.' 

See  also  O'Barr  z/.  Alexander,  37  Ga.  had  made  repeated  efforts  to  communi- 

195.  cate  to  the  trial  judge  their  inability  to 

In  State  v,  Baldy,   17  Iowa  39  (de-  agree,  but  were  prevented  from  accom- 

cided   in   1864),  it  was  said  that  the  plishing  their  purpose  by  the  failure  of 

common-law  rule  has  been  so  far  modi-  their  custodian  to  communicate  their 

fied  in  this  country  that  the  jury  may  wishes.     Under  the  South  CaroHna  Re- 

of  course,  and  without  any  special  per-  vised  Statutes,  §  2409,  providing  that 

mission  of  the  judge,  have  water,  fire,  when   jurors,  after   due  deliberation, 

and  lights,  but  the  permission  of  the  have  stated  their  inability  to  agree,  the 

judge  is  requisite  for  meat  or  board.  court  may  instruct  them  again  and  send 

Under  General  Order  of  Conrt.  —  That  a  them  out  for  further  deliberation,  but 

jury,  after  retiring  for  deliberation,  was  that  if  they  return  a  second  time  with- 

taken  to  supper  by  the  sheriff  without  out  having  agreed  upon  a  verdict,  they 

a  special  order  for  that  purpose  was  shall  not  be  sent   out  again  without 

held  not  to  be    improper  where    the  their  own  consent,   unless    they    ask 

court  had  made  a  general  order  to  the  further  explanation  of  the  law,  there 

sheriff  to  take  jurors  at  meal  time  in  a  was  held  to  be  error  vitiating  the  ver- 

body  to  their  meals.     Cooper  v.  Rob-  diet, 

ertson,  87  Ind.  322.  Where  No  Prcjndioe  Shown.  —  In  Tem- 

1.  State  V,  Kelley,  45  S.   Car.  659;  pleton  v.  State,  5  Tex.  App.  398,  which 

State  V.  M'Kee,  i  Bailey  L.  (S.  Car.)  was  a  trial  of  a  capital  case,  it  was 

653.  shown  that  when  the  case  was  submit- 

8.  Befnaal  of  Judge  to  Fnmieh  Food  at  ted  to  the  jury  the  sheriff  was  instructed 

County's  Expense. —  In  Physioc  z^.  Shea,  to  furnish  the  jurors  no  supper,  and 

75  Ga.  466,  it  was  held  that  a  new  trial  that  they  were  not  supplied  with  food 

was  properly  granted  because  after  the  until  the  following  morning,   but  no 

jurors  had  been  out  all  night  without  objection  was  made  to  the  order  of  the 

supper  or  breakfast,  and  had  stated  that  court,  nor  any  showing  that  the  jurors 

they  could  not  agree,  the  judge  refused  desired  food,  nor  that  Uiere  was  any 

to  furnish  them   refreshments  at  the  prejudice,  and  there  was  held  to  be  no 

expense  of  the  county,  as  he  was  em-  available  error. 

powered  by  law  to  do,  although  he  did  8.  This  Doetrine  (Mginated  in  the  cases 

inform  them  that  they  would  be  fur-  of  Brant  v.  Fowler,  7  Cow.  (N.  Y.)  562, 

nlshed  opportunity  to  procure  meals  at  and  People  v.  Douglass,  4  Cow.  (N.  Y.) 

their  own  expense,  it  further  appearing  26,  and  was  adopted  in  Gregg  v,  Mc- 

that  within  ten  minutes  thereafter  they  Daniel.  4  Harr.   (Del.)  367;   State  v. 

agreed.  Baldy,  17  Iowa  39;    Ryan  v,  Harrow, 

Befnaal  of  Offioer  to  Conimnnioate  with  27  Iowa  494;  Pelham  v.  Page,  6  Ark. 

Jndge.  —  In  State  v.  Kelley,  45  S.  Car.  535;  Davis  v.  Sute,  35  Ind.  496;  Leigh- 

639,  the  jury  was  sent  for  aifter  having  ton  v,  Sargent,  31  N.  H.  120;   State  v. 

been  out  for  twenty-four  hours,  during  Bullard,  16  N.  H.  139;  Jones  v.  State, 

a  part  of  which  time  the  jurors  had  13  Tex.  168;    March  v.  State,  44  Tex. 

been  deprived  of  food,  and  the  foreman  64.    And  see  Pope  v.  State,  36  Miss, 

stated  the   inability  of  the  jurors  to  121. 

agree.      The  jury  asked  no    instruc-  CSeeei  Orermled.  —  In  Wilson  v.  Abra- 

tions,  but  was  directed  again  to  retire,  hams,  i  Hill  (N.  Y.)  207,  the  New  York 

and  after  some  hours,  without  return-  court  refused  to  sustain  the  doctrine 

ing  to  the  court  room  a  second  time  enunciated  in  Brant  v.  Fowler,  7  Cow. 

before  agreement,  brought  in  a  sealed  N.  Y.)  562,  and  People  v.  Douglass,  4 

verdict.     It  appeared   that  the  jurors  Cow.   (N.  Y.)  26,  Bronson,  J.  saying: 
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But  this  rule  has  been  very  generally  departed  from.^ 

(2)  Modern  Doctrine — (a)  In  CteMaL  —  While  it  is  the  safer  rule 
in  criminal,  and  especially  in  capital,  cases  to  exclude  intoxicating 
liquors  entirely  from  the  use  of  the  jury,*  the  indulgence  therein 
to  a  limited  extent,  under  the  direction  of  the  trial  judge,'  is  not, 
in  the  absence  of  any  evidence  of  overindulgence  in  or  apparent 
effect  from  the  use  of  such  liquor,  by  or  upon  any  member  of 
the  jury,  a  sufficient  ground  for  a  new  trial.* 

No  Fronunptioii  of  Drinkiiig.  —  In  the  absence  of  any  proof,  it  will 
not  be  presumed  that  a  juror  drank  intoxicating  liquor  from  the 
mere  fact  that  he  had  an  opportunity  of  so  doing.* 

(b)  Whon  Drinking  Not  Ground  for  Now  Trial.  —  It  is  very  generally 

'There    is   no  authority,   ancient  or  dnot.  —  Although  the  verdict  will  not  be 

modem,  so  far  as  I   have   observed,  set  aside  where  no  harm  has  resulted 

which  ^^s  far  enough  to  uphold  such  from     the     drinking     of    intoxicating 

a  doctnne."    And  in  State  z^.  Harrigan,  liquors,  yet  an  officer  or  other  person 

9  Houst.  (Del.)  369,  the  Delaware  court  who  furnishes  liquor  to  the  jury  with- 

overrules  Gregg  v.  McDaniel,  4  Harr.  out  being  authorized  to  do  so  may  be 

(Del.)  367,  which  was  based  on  the  early  punished  for  contempt.     State  t/.  West, 

New  York  cases.  69  Mo.  401 ;  Tuttle  v.  State,  6  Tex.  App. 

For  the  modern  doctrine  see  the  fol-  556;  Webb  v.  State,  5  Tex.  App.  596; 

lowing  sections.  State  v.  Harrigan,  9  Houst.  (Del.)  369. 

In  Cidifomia  it  has  been  held  that  a  And  the  jurors  themselves  are  punish- 

verdict' of   conviction  should   not  be  able  for  contempt.     State  v.  Harrigan, 

allowed   to  stand  where  it  is  clearly  9  Houst.  (Del.)  369;  Jones  v.  People, 

proved  that  the  members  of  the  jury  in  6  Colo.  452;  People  v.  Hull,  86  Mich, 

a  capital  case  drank  intoxicating  liauor  449.     But    see   Houpt    v.    Hendler,   a 

while  deliberating  upon  their  verdict.  Kulp.  (Pa.)  400. 

People  V,  Lee  Chuck,  78  Cal.  317;  Peo-  4.  See  the  cases  cited  in  the  next  sec- 
pie  V,  Gray,  61  Cal.  164.  But  see  People  tion. 

V.  Bemmerly,  98  Cal.  299;  People  v,  5.  liquor  in  Juror's  PoisoMion.  —  The 
Sansome,  98  Cal.  235 ;  People  v,  Leary,  verdict  will  not  be  disturbed  for  the 
105  Cal.  486.  reason  that  before  the  jury  was  sworn 
1.  See  the  following  sections.  a  juror  was  found  with  liquor  in  his 
8.  State  V.  Brunetto,  13  La.  Ann.  45;  possession,  it  not  being  shown  that  he 
Tuttle  V,  State,  6  Tex.  App.  556.  was  intoxicated,  or  that  he  partook  of 
8.  In  Robinson  v.  State,  33  Ark.  185,  the  liquor  after  he  was  chosen.     Carle- 
it  is  said  that  in  cases  of  necessity  it  is  ton   i/.   State,  43  Neb.  373.     See  also 
the  better  practice  to  have  liquor  fur-  Gilmer  v,  Cameron,  Ga.  Dec,  pt.  L, 
nished  to  jurors  under  the  direction  of  142. 

the  presiding  judge.  See  also  State  v.  Jnror Entering  Saloon.  —  The  fact  that 
Reed,  (Idaho  1894)  35  Pac.  Rep.  706.  a  juror  went  into  a  saloon  will  not  fur- 
Barkeeper  Not  Proper  Judge  of  limit,  nish  a  presumption,  in  the  absence  of 
—  In  Palmore  v.  State,  29  Ark.  254,  the  proof,  that  he  drank  liquor.  Cortelyou 
drinking  of  intoxicating  drinks,  though  v.  McCarthy.  37  Neb.  742. 
in  limited  quantities,  was  held  very  Jury  XaUng  NoiM.  —  Where  a  jury 
i.mproper,  and  aggravated  b^  the  con-  which  was  out  all  night  was  quite  still 
duct  of  the  officer  in  permitting  a  pub-  during  the  evening,  but  the  last  part  of 
lie  barkeeper  to  limit  the  quantity  the  night  made  considerable  noise, 
drunk,  though  it  was  thought  that  some  there  being  no  proof  of  drinking,  a  new 
of  the  jurors  needed  it.  The  court  said:  trial  was  refused.  The  court  said: 
"  Even  if  a  case  should  occur  where  *'  I  find  no  warrant  for  setting  aside  a 
stimulants  would  become  absolutely  verdict  because  jurors  are  unable  to 
necessary  to  any  person,  the  adminis-  agree,  and,  spending  a  wearisome 
tration  of  them  should  not  be  left  to  night,  may  at  times  have  made  more 
the  discretion  of  a  barkeeper  in  a  pub-  noise  than  comported  with  strict  pro- 
lic  saloon."  priety."  Oram  v.  Bishop,  12  N.  J.  L. 
Procuring  or  Furnishing  Liquor  Xisoon-  153. 
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held  at  the  present  day  that  th^  drinking  of  intoxicating  liquors 
by  jurors  is  not,  of  itself,  a  ground  for  disturbing  their  verdict, 
where  the  liquor  was  not  furnished  by  the  prevailing  party,'  and 
there  is  no  snowing  that  any  juror  was  thereby  rendered  incom- 
petent or  less  capable  of  an  intelligent  discharge  of  his  duties.* 

1.  Where  refreshments  are  furnished  Montana.  —  Territory  v.  Burgess,  8 

to  the  jury  by  the  prevailing  party  it  is  Mont.  57;  Territory  r.   Hart,  7  Mont, 

generally  a  sufficient  ground  for  a  new  489. 

trial,  regardless  of  the  effect  such  re-  Nevada.  —  State  v.  Jones,  7  Ne v.  408; 

freshments  may  have  had    upon  the  Richardson  v.  Jones,  i  Nev.  405. 

jury.     See  infra  ^  X.  1 1,  c.  Refreshments  New  Jersey,  —  State  v.  Cucud,  31  N. 

Furnished  by  Prevailing  Party.  J.  L.  249. 

,%,  Arkansas.  —  Dolan    v.     State,    40  New  York. — Wilson  v.  Abrahams,  i 

Ark.  454.     And  see  Robinson  v.  State,  Hill  (N.  Y.)  207  [overrniing  People  v. 

33  Ark.  185.  Douglass,  4  Cow.  (N.  Y.)26,  and  Brant 

California.  —  People    v.  Bemmerly,  v.  Fowler,  7  Cow.  (N.  Y.)  562].    See 

98  Cal.  299;  People  v.  Sansome,  98  Cal.  also  Dennison  v.  Collins,  i  Cow.  (N.  Y.) 

235;  People  V.  Leary,  105  Cal.  486.  11 1. 

Colorado.  —  Jones  v.  People,  6  Colo.  North  Carolina.  —  State  v,  Bailey,  100 

452.  N.  Car.  528;  Sute  v.  Miller,  i  Dev.  & 

Delaware,  —  State     v.    Harrigan,    9  B.  L.  (N.  Car.)  500. 

Houst.  (Del.)  369.  Ohio.  —  Pittsburgh,  etc.,  R.   Co.  v. 

Georgia.  —  Westmoreland  v.  State,  45  Porter,  32  Ohio  Sl.  328. 

Ga.  225.  Tennessee.  —  King  v.  State,  91  Tenn. 

Idaho.  — Sute  v.  Reed,  (Idaho  1894)  617;  Rowe  v.  State,  11  Humph.  (Tenn.) 

35  Pac.  Rep.  706.  491. 

Illinois. — Sanitary  Dist.  w.  Cullerton,  Texas. — Jack   v.   State,   26  Tex.  i; 

147  111.  385;  Davis  V.  People,  19  111.  74.  Allen  v.  State,  i7Tex.  App.  637;  Tuttle 

Indiana.  —  Carter      v.     Ford     Plate  v.  State,  6  Tex.  App.   556;    Rider  v. 

Glass  Co.,  85  Ind.  180;  Pratt  v.  State,  State,  26  Tex.  App.  334. 

56  Ind.  179.  fVisconsin.  —  Roman  v.  State,  41  Wis. 

Iowa.  —  State  v.  Livingston,  64  Iowa  312. 

560;    State    V.    Bruce,    48    Iowa  530;  United  States.  —  U.   S.    v.  Gibert,  2 

O'Neill  V.   Keokuk,   etc.,   R.   Co.,  45  Sumn.  (U.  S.)  19. 

Iowa  546;  Van  Buskirk  v.  Daugherty,  England.  —  Richmond    v.    Wise,     i 

44  Iowa  42;  Hemmi  v,  Chicago,  etc.,  Vent.  124. 

R.  Co.,  102  Iowa  25.  In   Perry   v.   Bailey,    12  Kan.   539. 

Kansas.  —  State  v.  Tatlow,  34  Kan.  Brewer,  J.,   said:  '*  Aware,  as  all  are, 

80;     Larimer    v.    Kelly,    13   Kan.   78;  of  the  subtle  and  potent  influence  of 

Perry  v.  Bailey,  12  Kan.  539.  liquor  on  the  brain,  no  judge  should 

Kentucky.  —  Gordon    v.    Louisville,  for  a  moment  permit  a  trial  to  proceed 

etc.,  R.  Co.,  (Ky.   1895)  29  S.  W.  Rep.  where  it  appeared  that  any  juror  was 

321.  under    the    influence    of   intoxicating 

Louisiana.  —  State  v.  Caulfield,  23  La.  drink,   or   permit   a    verdict  to  stand 

Ann.  148;  State  v.  Bellow,  42  La.  Ann.  which  was  not  the  cool,  deliberate  judg- 

586:  State  V.  Dorsey,  40  La.  Ann.  739.  ment  of  sober  men.     But,    with    the 

Maine.  —  Purinton  v,  Humphreys,  6  habit  of  drinking  so  common  as  it  un- 

Me.  379.  fortunately  is,   to  hold  that  if  a  juror 

Michigan.  —  In    re    Merriman,    108  should,  during  a  protracted  trial,  take 

Mich.  454.  a  single  drink  of   liquor,   the  verdict 

Minnesota. — Young  v.  Otto,  57  Minn,  thereafter  rendered   must  be  set  aside 

307.  therefor,  would  be  giving  to  verdicts 

Mississippi.  —  Russell    v.    State,    53  of  juries  a  dangerous  and  unnecessary 

Miss.  368:  Green  V.  State,  59  Miss.  501.  instability." 

And  see  Brookhaven  Lumber,  etc.,  Co.  Xost  Be  Showing  of  Intozioation.  —  To 

V.  Illinois  Cent.  R.  Co.,  68  Miss.  432.  justify  interference  with  the  verdict  it 

Missouri.  —  State  v.  Baber,   74  Mo.  is  necessary  to  show  that  some  juror 

203;  Slate  r.  West,  69  Mo.  401 ;  State  v.  drank  so  much  as  to  produce  in toxi- 

Upton,  30  Mo.  397;  State  v.  Taylor,  134  eating  effects  upon  him,  thereby  ren- 

Mo.  109.  dering  him  incapable  of  examining  the 
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Thus,  where  jurors  drink  during  adjournments  of  court,  there 
will  be  no  reason  for  granting  a  new  trial  if  it  does  not  appear 
that  they  were  under  the  influence  of  intoxicating  liquors  to  any 
degree  when  engaged  in  the  actual  performance  of  their  duties.^ 

Vm  ftr  Mtdioinal  PvrpoMi.  —  A  verdict  will  not  be  set  aside  because 
of  the  conduct  of  a  juror  in  drinking  intoxicants  for  medicinal 
purposes  where  it  does  not  appear  that  such  juror  was  in  any  way 
incapacitated  thereby  for  a  proper  performance  of  his  duties.' 
But  the  permission  of  the  court  should  be  obtained  before  drink- 
ing the  liquor.' 

(o)  When  Ground  tor  New  TrUl.  —  Where,  during  the  progress  of  the 
trial  or  the  deliberation  upon  the  verdict,  members  of  the  jury 
partake  of  intoxicating  liquors  to  such  an  extent  as  to  become 
intoxicated  and  unable  to  bring  a  clear  and  unclouded  intellect  to 
bear  upon  the  case,  the  verdict  should  be  set  aside.'* 

case  with  that  clearness,  impartiality,  Btagot.  —  That  a  quantity  of  intoxicat- 

and  calm  consideration  which   is  ex-  ing  liquor  was  introduced  into  the  jury 

pected  of  every  juror  in  his  deliberation  room  by  jurors  in  an  early  stage  of  the 

upon  a  verdict.     State  v.  Jones,  7  Nev.  trial,  including  the  time  before  the  jury 

408;  Tuttle  V,  State,  6  Tex.  App.   556;  was  entirely  completed,  will  not  neces- 

Gordon  v.  Louisville,  etc.,  R.  Co.,  (Ky.  sitate  a  new  trial  where  it  appears  that 

1895)  29  S.  W.  Rep.  321.  there  is  no  pretense  that  any  member 

However,  in  Young  v.  Otto,  57  Minn,  of  the  jury  became  in  the  least  a£fected 

307,  it  was  said  that  the  drinking  of  by  the  liquor  so  as  to  impair  his  facul- 

intoxicants  by  jurors  raises  a  presump-  ties,  and  no  liquor  was  drunk  during 

tion   against  the  validity  of  the  verdict  the  deliberation  of  the  jury.     People  t/. 

which   may  be   rebutted  by   showing  Leary,  105  Cal.  486. 

that,   in  fact,  the  jurors  were  not  in-  8.  Gilmanton  v.  Ham,  38  N.  H.  108; 

toxicated.  State  v.  Morphy,  33  Iowa  270;  Pope  v. 

1.  Indiana,  —  Pratt  v.  State,  56  Ind.  State,  36  Miss.  121;  State  v.  Cucuel,  31 

179-  N.  J.  L.  249. 

Iowa,  —  State  v,  Bruce,  48  Iowa  530;  As  to  the  power  of  the  court  to  allow 

State  V,  Livingston,  64  Iowa  560;  Van  medicines    to    be    furnished    to    sick 

Baskirk  v,  Daugherty,  44  Iowa  42.  jurors,  see  supra,  X.  3.  Illness  of  Juror, 

Kansas,  —  Larimer  r.  Kelly,  13  Kan.  In   People  v,   Pscherhofer,  64  Hun 

7«.  (N.  Y.)483,  the  court  refused  to  disturb 

Mississippi. — Green  v.  State,  59  Miss,  the  judgment  though  it  appeared  that 

501.  during  an    adjournment,   and    before 

New  York,  —  Wilson  v,  Abrahams,  i  submission  of  the  case,   one    of    the 

Hill  (N.  Y.)  207;  Dennison  t/.  Collins,  I  jurors   was  taken   sick    at    the   hotel 

Cow.  (N.  Y.)  III.  where  they  were  being  kept  together, 

Ohio.  —  Pittsburgh,  etc.,  R.   Co.   v,  with  symptoms  of  alcoholism;  that  a 

Porter,  32  Ohio  St.  328.  physician  was  called  and  prescribed 

Virginia, — Thompson   z\  Com.,    8  champagne  as  a  stimulant,  and  small 

Gratt.  (Va.)637.  quantities  of  spirits,  from  time  to  time. 

But  see  Fairchild  v,  Snyder,  43  Iowa  and  that  the  prescription  was  adminis- 

23;  Brown  v.  State,  137  Ind.  340.  tered  by  the  attendant  in  charge  of  the 

A^joamiiMnt  to  Allow  Juror  to  Booomo  jury,  there  being  no  evidence  that  the 
Sober.  —  In  Sute  v,  Tatlow,  34  Kan.  80,  juror  took  any  stimulant  after  the  sub- 
wherein  the  conviction  was  for  an  mission  and  retirement  of  the  jury,  but 
assault  and  was  punished  by  a  fine,  the  on  the  contrary  it  appearing  that  dur- 
court  refused  to  disturb  the  conviction,  ing  the  deliberation  his  mind  was  clear 
although  the  trial  judge  adjourned  the  and  composed,  and  that  he  exhibited 
court  for  two  hours  to  allow  a  juror  to  none  of  the  effects  of  intoxicating 
recover  from  the  effects  of  intoxicating  liquors, 
liquors  drunk  during  recess.  8.  State  v,  Cucuel,  31  N.  J.  L.  249. 

Xlipior   in   Jury  Boom   Ihuing  Early  4.  Brown    v.    Sute,    137    Ind.  240; 
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c.  Refreshments    Furnished    by   Prevailing  Party  — 

(i)  Furnished  by  Party  Himself,  —  It  is  a  well-settled  principle 
that  where  jurors  are  entertained  by  a  party  in  whose  favor  a 
verdict  is  rendered,  a  new  trial  should  be  granted.^     This  rule  is 

Perry  v,  Bailey,  12  Kan.  539;  State  v.  directed  the  officers  in  charge  to  take 

Brunetto,   13  La.  Ann.  45;   Green  v.  them  from  his  house. 

State,  59  Miss.  501;    State  v.  Tones,  7  1.  Georgia,  —  Walker  v.  Walker,  11 

Nev.  4oi3;    Rose  v.  Smith,  4  Cow.  (N.  Ga.  203. 

Y.)  17;    Hanrahan  v.  Ay  res,  10  N.  Y.  Maine,  — Cottle  v.  Cottle,  6  Me.  140; 

Misc.   Rep.  (Buffalo  Super.   Ct.)  435;  Mclntire  v.  Hussey,  57  Me.  493. 

State    V,  Jenkins,   116    N.    Car.    972;  Nebraska,  —  Vose  t^.  Muller,  23  Neb. 

Webb  V,  State,  5  Tex.  App.  596.  171. 

Wh«r6  Three-fourths  Verdict  Allowed.  Nevada. — Sacramento,     etc.,     Min. 

—  In  Davis  v.  Cook,  9  Nev.  134,  the  Co.  v.  Showers,  6  Nev.  291. 

judgment  was  reversed  because  one  of  Ohio,  —  Bender  v,  Buehrer,  8  Ohio 

the  jurors  was  intoxicated   when  the  Cir.  Ct.  Rep.  244. 

verdict  was  returned,  and  although  by  Pennsylvania,  —  Redmond  v.   Royal 

statute  a  verdict  might  be  rendered  by  Ins.  Co.,  7  Phila.  (Pa.)  167;  Keegan  v, 

three-fourths  of  the  whole  number  of  McCandless,  7  Phila.  (Pa.)  248. 

jurors.  Tennessee,  —  Mynatt     v.     Hubbs,    6 

Jnron  Biok  from  Srinkliig. —  In  State  Heisk.  (Tenn.)32o;  Sexton  v.  Lelievrre, 

V,  Broussard,  41   La.  Ann.  81,  the  ver-  4  Coldw.  (Tenn.)  11. 

diet  was  set  aside  because  between  the  Texas.  —  Marshall  v.  Watson,  (Tex. 

submission  of  the  case  in  the  evening  Civ.  App.  1897)  40  S.  W.  Rep.  352. 

and   the  rendition  of  the   verdict   the  Vermont.  —  Baker  v.  Jacobs,  64  Vt. 

next   morning,   the  jurors    were    fur-  197 ;  Shattuck  v.  Wrought  Iron  Range 

nished  with  three  and  one-half  pints  of  Co.,  69  Vt.  468. 

whiskey,  the  greater  part  of  which  was  United  States,  —  Piatt  v.  Threadgill, 

consumed  by  two  of  their  number,  who  80  Fed.  Rep.  192;  Johnson  v.  Hobart, 

became  too  sick  to  eat  breakfast,  and  45  Fed.  Rep.  542. 

were  in  that  condition  when  the  ver-  And  see  Richmond  v.  Wise,  i  VenL 

diet  was  agreed  on.  124. 

Jury  Boisteroai  and  Hoisy.  —  In  State  In  Johnson  v.  Hobart,  45  Fed.  Rep. 

v,  Foster,  45  La.  Ann.  1176,  a  new  trial  542,  where  the  jury  was  sent  out  and 

was  granted  where  it  appeared  that  the  it  was  suggested  that  no  provision  was 

jurors  "  separated  while  they  were  de-  made  by  law  for  furnishing  meals  to 

liberating;    that   they   drank   a  large  the    jury,    and    counsel    were    asked 

quantity  of  whiskey;  that  one  or  more  whether  the  parties  would  share  the 

of  the  jurors  were  under  the  influence  expense  if  a  necessity  arose  for  giving 

of  liquor;   and  that  while   they   were  the  jury  refreshments,  the  defendant's 

deliberating  they  were  boisterous  and  counsel  declining  so  to  do,  it  was  held 

noisy;  so  much  so  that  on  one  of  the  that  the    fact    that  the    refreshments 

two   nights  during   which    they  were  were  furnished  and  paid  for  by  the 

deliberating  their  noise  prevented  the  prevailing  party   necessitated  a    new 

inhabitants  of  the  town  from  sleeping.'*  trial,  although  it  did  not  appear  that 

Jory  Acting  in  Vnieemly  Manner.  —  In  the  verdict  was  determined  thereby. 

State  V.  Demarest,  41   La.  Ann.  413,  Gigan.  —  It  has  been  held  ground  for 

wherein  the  defendant  was  convicted  a  new  trial  that  the  prevailing  party 

of  a  capital  offense  and  sentenced  to  furnished  jurors  with   cigars.     Baker 

be  executed,  the  judgment  and  verdict  v.    Jacobs,    64    Vt.    197;    Shattuck   v. 

were  set  aside,  it  appearing  that  the  Wrought  Iron  Range  Co.,  69  Vt.  468: 

jurors   were  furnished  with  flasks  of  Piatt  v.  Threadgill,  80  Fed.  Rep.  192; 

whiskey;    that  while  passing  through  Bender  v.   Buehrer,   8  Ohio  Cir.   Ct. 

the  public  streets  to  a  hotel  they  were  Rep.  244. 

so  boisterous  as  to  attract  the  attention  Litoilcating  liquors.  —  If  the  prcvail- 

of  the  police;  that  while  at  the  hotel  ing  party  furnishes  intoxicating  liquors 

they  were  rowdyish,  indulged  in  horse  to    the    jury    a    new   trial  should  be 

play  and  in  bad  language,  sang  un-  granted.     Mynatt  v,  Hubbs,  6  Heisk. 

seemly  songs,  and  so  conducted  them-  (Tenn.)  320;  Pelham  v.  Page,  6  Ark. 

selves  that  the  proprietor  of  the  hotel  535;  Vose  v,  Muller,  23  Neb.  171;  Sac- 
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grounded  upon  the  probable  prejudice  created  in  the  minds  of 
the  jurors  in  favor  of  the  party,  and  has  been  held  to  apply  to 
any  entertaining  of  the  jury  after  being  sworn,  whether  by  design 
or  inadvertence.^  But  there  are  some  cases  in  which  a  new  trial 
was  refused,  notwithstanding  the  jury  was  furnished  refreshments 
by  the  successful  party,  where  the  circumstances  were  such  as  to 
negative  any  possible  prejudice.*    Thus  a  new  trial  was  refused 

ramento,  etc.,  Min.  Co.  v.  Showers,  6  there  was  no  improper  action  on  the 
Nev.  291;  Bender  v,  Baehrer,  8  Ohio  part  of  the  jury  or  of  the  party,  it  fur- 
Cir.  Ct.  Rep.  244.  ther  appearing  that  there  was  no  other 
In  Sexton  v.  Lelievrre,  4  Coldw.  convenient  place  where  the  meal  could 
(Tenn.)  11,  it  appeared  that  during  the  have  been  obtained, 
trial  the  prevailing  party  invited  the  No  Boggastioii  of  Wrongftil  Intentloii. 
jurors  to  take  a  drink,  and  likewise  in-  —  In  Brookhaven  Lumber,  etc.,  Co.  v. 
vited  the  unsuccessful  party  and  wit-  Illinois  Cent.  R.  Co.,  68  Miss.  432,  the 
nesses;  that  the  prevailing  party  called  court  refused  to  disturb  the  judgment 
for  liquor  for  the  crowd,  which  was  though  one  of  the  jurors,  who  was 
furnished,  and  all  drank,  whereupon  habituated  to  drink,  applied  to  a 
he  made  the  remark  that  he  had  not  neighbor  and  friend  for  a  drink,  and 
money  enough  to  pay  for  the  drinks,  was  supplied  to  the  extent  of  a  single 
about  half  a  dollar,  without  changing  drink  by  an  employee  of  the  successful 
ten  dollars,  and  wEen  the  unsuccessful  party,  at  the  request  of  the  friend,  there 
party  proposed  to  loan  him  half  a  dol-  being  no  suggestion  of  wrongful  inten- 
lar,  he  replied  that  his  credit  was  good.  tion.  See  also  Goodright  v.  McCaus- 
While  drinking,  the  prevailing  party  land,  i  Yeates  (Pa.)  372. 
remarked  that  he  had  lost  the  mule.  Without  Xcowlodge  of  Party.  —  In 
which  was  the  subject  of  litigation,  but  Tripp  7/.  Bristol  County,  2  Allen  (Mass.) 
he  and  the  unsuccessful  party  would  556,  it  appearing  that  no  injury  had 
be  friends,  and  they  shook  hands.  To  resulted,  the  court  refused  to  set  aside 
this  one  of  the  jury  replied:  "  Hold  a  verdict  of  the  sheriff's  jury  because, 
on,  you  do  not  know  whether  you  have  during  the  deliberations  of  the  jurors, 
or  not."  It  was  held  that  the  verdict  upon  their  request  for  refreshments, 
should  be  set  aside.  the  officer  having  them  in  charge  fur- 
It  li  Improper  for  a  Jnstioe  to  Permit  a  nished  to  them  a  pitcher  of  cider,  be- 
Party  to  treat  the  jurors  with  a  bottle  longing  to  the  prevailing  party,  but 
of  whiskey  in  order  "  to  enable  them  without  his  knowledge,  the  delibera- 
to  listen  to  the  remarks  of  counsel."  tions  being  had  at  his  residence. 
Kelloggv.  Wilder,  15  Johns.  (N.Y.) 455.  Fnndihod  by  Oodefondant.  —  That  a 
Entortaiiiment  After  Vardiet.  —  The  juror  drank  intoxicating  liquors  at  the 
fact  that  a  party  entertained  the  jury  instance  and  solicitations  of  one  de- 
after  the  verdict  is  misconduct  on  the  fendant  cannot  be  urged  by  his  code- 
part  of  the  jury,  where  there  is  a  sus-  fendant  as  ground  for  a  new  trial, 
picion  that  it  has  been  tampered  with.  Webster  County  v,  Hutchinson,  60 
Montgomery  v.  Township,  26  Pa.  L.  J.  Iowa  721. 

193.  Whero  Party  lUAised  Sequost  of  Jury. 

I.Sacramento,     etc.,    Min.    Co.    v,  — In  Southwestern  R.  Co.  v.  Mitchell, 

Showers,  6  Nev.  291.     See  also  sufra^  80  Ga.  438,  it  was  held  that  the  court 

X.  8.  g,  (3)  Where  Given  by  Preventing  properly  refused  to  declare  a  mistrial 

Party;  X.  9.  e.  Communications  by  and  because  after  an  adjournment  and  dis- 

with  Prevailing  Party,  persal   for    the    night    certain  of    the 

8.  Where   Bafreshmenti   Paid   for   by  jurors  approached  the  successful  party 

Bailiff.  —  In  Johnson  v,  Greim,  17  Neb.  and  asked  him  to  entertain  them  for 

447,  it  was  held  that  it  was  not  ground  the  night,  which  request  was  denied 

for  a  new  trial  that  the  jury,  in  charge  by  him,  it  further  appearing  that  on 

of  a  bailiff,  on  a  view  of  lands  alleged  the  alleged  misconduct  of  the  jurors 

to  have  been  damaged  by  an  overflow,  being  brought  to  the  attention  of  the 

dined  at  the  residence  of  the  successful  court,  a  thorough  and  sifting  investi- 

party,  where  it  appeared  that  the  bailiff  gation  disclosed  that  nothing  was  said 

paid  for  the  accommodation,  and  that  in  reference  to  the  trial. 
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where  the  jury  ate  and  drank  at  the  expense  of  one  party,  but 
with  the  consent  of  the  other,  no  corruption  appearing.* 

(2)  By  Partisans  of  Prevailing  Party  —  ByConnfel!  —  Entertain- 
ment of  jurors  by  counsel  for  the  prevailing  party  has  been  held 
to  be  ground  for  a  new  trial,*  but  it  seems  to  be  the  more  gen- 
eral doctrine  that  this  will  not  require  the  verdict  to  be  disturbed 

where  it  is  apparent  that  there  has  been  no  wrongful  intention 
and  no  prejudice  has  resulted.' 

Court  flatiffled  with  Verdiot.  —  In  Mc-  below  in  refusing  a  new  trial  on  a 
Carty  v.  McCarty,  4  Rich.  L.  (S.  Car.)  showing  that  casually,  and  without 
594,  during  an  adjournment  one  of  the  evil  intent,  a  juror  and  an  attorney  for 
successful  parties,  with  his  brother-  the  prevailing  party  met  during  an 
in-law,  met  some  of  the  jurors  in  a  adjournment,  and,  at  the  invitation  of 
dramshop,  treated  them  to  liquor,  and  the  latter,  drank  together,  each  taking 
engaged  in  conversation  with  one  of  the  a  single  glass  of  ale,  and  that  they  re- 
jurors  apart  from  his  fellows,  but  the  mained  together  for  about  five  min- 
court,  being  well  satisfied  with  the  ver-  utes,  no  allusion  whatever  being  made 
diet,  refused  a  new  trial.  to  the  case  on  trial. 

Showing  of  Ho  Fnjiidioo.  —  In  Vaughn  By  Prior  Appointment.  —  In  Koester  v. 

z/.  Dotson,  2  Swan  (Tenn.)  348,  the  court  Ottumwa,  34  Iowa  41,  a  verdict  was 

refused  to  disturb  the  verdict  although  held  not  vitiated  ^for  the  reason  that 

it  appeared  that  after  final  arguments  during  the  progress  of  the  trial  one  of 

to  the  jury,  at  the  invitation  of  the  de-  the  jurors,  in  fulfilment  of  a  prior  ap- 

fendant,  a  juror  drank  a  glass  of  soda  pointment,   took    dinner    and    supper 

with  him  and  dined  with  him  at  his  ex-  with  one  of  the  counsel  for  the  prevail- 

pense.     The  juror  stated  that  nothing  Ing  party.      It  further  appeared   that 

was  said  about  the  suit;  that  he  was  counsel   had   been   engaged  on  some 

unaware   that    his    conduct    was    im-  business  on  behalf  of  the  juror  at  the 

proper;  that  he  was  in  favor  of  a  ver-  time  when  the  latter  was  called;  that 

diet  for  the  plaintiff,  but  by  consent  of  these  facts  were  known  to  one  of  the 

parties,  in  open  court,  a  verdict  of  a  defendants*   counsel   before    the    case 

majority  was  taken  as  the  verdict  of  was  submitted,  and  that  no  objection 

the  jury,   the  jurors    not   being  able  was  made,  no  communication  on  the 

otherwise  to  agree;  and  that  the  juror  subject-matter  of  the  case  or  improper 

and  the  defendant  were  intimate  neigh-  influence  being  claimed,  or  any  preju- 

bors  and  were  in  the  habit  of  doing  dice  being  shown, 

mutual  favors.  Jurors  Entertained  by  Distriet  Attorney. 

1.  Coleman  v.  Moody,  4  Hen.  &  M.  —  In  People  v.  Lyle,  (Cal.  1884)  4  Pac. 
(Va.)i.  See  also  Pattont/.  Hughesdale  Rep.  977,  the  appellate  court  refused 
Mfg.  Co.,  II  R.  I.  188,  where  the  ob-  to  disturb  a  conviction  of  murder  in 
jection  was  not  raised  until  after  ver-  the  second  degree,  though  during  the 
diet.  trial,  which  lasted  over  a  month,  the 

If  tho  Liqnon  Are  Famished  by  Both  district  attorney,  at  his  own  expense. 

Parties  neither  can  complain.     Denni-  treated  some  of  the  jurors  to  intoxicat- 

son  V.  Collins,  i  Cow.  (N.  Y.)  11 1.  ing  liquors,    presented   one    of    them 

2.  Walker  v.  Hunter,  17  Ga.  364;  with  a  bottle  of  intoxicating  liquors. 
Springer  v.  State,  34  Ga.  381.  entertained  him  at  the  attorney's  house 

Froiecuting  Of&cer.  —  There  is  great  with  a  dinner,  and  after  dinner  escorted 

impropriety  in   a    prosecuting    officer  him  homeward;    and  that  during  the 

consorting  with    jurors    and    offering  trial  he  and  his  associate  counsel,  at 

them  entertainment  of  any  sort.     Peo~  their  expense,   entertained   the    same 

pie    f.     Montague,     71     Mich.    447;  juror  and  also  a  witness  in  the  case  at 

Springer  v.  State,  34  Ga.  381.     But  see  an  oyster  supper  at  which  liquors  were 

People  V.  Lyle,  (Cal.  1884)  4  Pac.  Rep.  drunk  —  there  appearing  no  proof  that 

977.  any  juror  was    intoxicated    while  on 

8.  Joiy  and  Counsel  Drinking  Together,  duty,  or  that  any  liquor   was  drunk 

—  In  Pittsburg,  etc.,  R.  Co.  v.  Porter,  during  any  such   time,  or   that  there 

32  Ohio  St.  328,  the  court  refused  to  was  anything  in  the  acts  charged  from 

interfere  with  the  action  of  the  court  which  the  court  could  reasonably  infer 
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Othor  Fertons.  —  Furnishing  refreshments  to  the  jury  is  not  gen- 
erally a  ground  for  a  new  trial  when  not  brought  about  by  the 
instrumentality  of  the  prevailing  party,  and  the  fact  that  refresh- 
ments  were  furnished  by  persons  supposed  to  be  friendly  to  the 
prevailing  party  will  not  require  the  verdict  to  be  set  aside  where 
no  prejudice  has  resulted.* 

12.  Jnrors  Sleeping  During  Trial.  —  Although  it  is  an  irregular- 
ity for  a  juror  to  fall  asleep  while  sitting  in  a  case,  it  seems  that 
such  conduct  will  not,  of  itself,  constitute  a  sufficient  ground  for 
disturbing  the  verdict,*  especially  where  the  party  having  knowl- 
edge of  the  fact  fails  to  raise  the  objection  in  due  season.' 

13.  Illegal  Methods  of  Arriving  at  Verdict.  —  (See  the  article 
Verdict.)      Where  the  jury   adopts    an   improper  method   of 

that  they  in  the  slightest  degree  influ-  of  the  successful    party  to  show   the 

enced  the  result.  premises  to  the  jury,  such  person  hav- 

Both    PartiM    at     Fault.  —  That    the  ing  previously  mapped  the  premises  in 

members  of  a  jury,    after  agreement  question,  and  it  appeared  that  beyond 

and  before  the  return  of  the  verdict,  the  making  of  the  map  the  person  in 

adjourned,  went  into  a  saloon  and  were  question  had  no  relation  with  the  pre- 

there  joined  by  the  attorneys  for  the  vailing  party,  nor  interest  of  any  kind 

respective    parties,    being   treated    by  in  the  suit. 

them  and  entertained  by  the  telling  of  In  an  Action  Against  a  Town  the  mere 

anecdotes,  etc.,  will  not  furnish  ground  fact  that  some  of  the  jurors  were,  in 

for  a  new  trial,  since  both  parties  were  the  ordinary  exercise  of  friendly  hospi- 

equally     at     fault.       McLaughlin     v.  tality,  and  without  improper  motive, 

Hinds,  151  111.  403.  entertained  with    food  and   drink   by 

1.  Xedioal  Witneu  f6r  State.  —  That  a  some  of  the  inhabitants  of  the  defend- 

medical  witness  for  the  state  who  was  ant  will  not  bring  such  action  within  a 

casually  present  at  the  hotel  wherein  statute   providing   that  a   verdict    ob- 

the  jury  was  lodged  for  the  night  inad-  tained  by  a  party  who  **  treats  "  the 

vertently,  and  as  an  act  of  courtesy,  in-  jury  shall  be  set  aside.     To  bring  such 

vited  the  jurors  to  join  with  him  in  a  case  within  the  statute  it  must  appear 

drinking,  in  the  presence  of  the  sheriff  that  the  entertainment  was  at  the  ex- 

in   charge,   which   invitation  was    ac-  pense  of  the  town,  or  was  the  act  of 

cepted  by  some  of  them,  was  held  in-  one  of  its  authorized  agents.     Carlisle 

sufficient  to  set  aside  a  verdict  and  v,  Sheldon,  38  Vt.  440.     But  see  Bow- 

award    a    new    trial.      Thompson    v,  ler  v.  Washington,  62  Me.  302. 

Com.,  8  Gratt.  (Va.)  637.  8.  McClary  v.  Slate,  75  Ind.  260. 

Brother  of  One  Who  Contributed   for  That  a  Jnror  Became  Browey  for  a  brief 

Proteontion.  —  In    Dumas  v.   State,   63  spell  during  the  argument  of  counsel 

Ga.  601,  there  was  held  to  be  no  error  does  not  seem  a  sufficient  reason  for 

in  the  fact  that  the  brother  of  one  who  disturbing     the     verdict.       Dolan    v, 

contributed  money  in  aid  of  the  prose-  State,  40  Ark.  454. 

cution  entertained  the  jury  by  order  of  The  "Appearance'^  of  Being  Asleep  on 

the  court  in  accordance  with  the  usual  the  part  of  a  juror  is  not  a  ground  for 

practice,  he  being  jailor,  wherc^it  fur-  a  new  trial.     Pelham  v.  Page,  6  Ark. 

ther  appeared    that   the  jury   was   in  535.     In  this  case  it  is  said  that  if  such 

charge  of  a  bailiff,  and  that  the  jailor  an  appearance  would  furnish  ground 

had  not  communicated  with  the  jury,  for  a  new  trial,  motions  for  that  reason 

nor    himself    taken  any    part    in    the  would  be  endless. 

prosecution.  An  Affidavit  which  does  not  aver  that 

Person  Appointed  to  Show  Premises.  —  a  juror  actually  fell  asleep,  but  only  that 

In  Schissler  t/.  Cheshire,  7  Nev.  427,  it  he  had  his  eyes  closed  and  appeared  to 

was  held  that  the  verdict  was  not  viti-  be  asleep,  is  insufficient  to  show  mis- 

ated  because,  on  their  return  from  a  condact.     McClary   v.   State,    75    Ind. 

view,  the  jurors  were  treated  to  intoxi-  260. 

eating  liquor  by  a  person  who  had  been  3.  Scott    v.    Waldeck,    12     Neb.    5; 
appointed  by  the  court  at  the  instance  .  Carey  z\  Gunnison,  (Iowa  1883)  17  N, 

0:J3  Volume  XII. 


Diieharge  of  Jnron  JUR  K.  and  of  Jury. 

arriving  at  a  verdict,  it  is  ground  for  a  new  triaL*  But  there 
is  no  presumption  that  a  verdict  was  reached  in  an  improper 
manner.* 

XL  DiscHABOE  OF  JxTSOBS  AND  OF  JvBT  —  1.  Power  to  Diiehftige 
—  a.  In  General  —  Sariy  Doetrine.  —  It  was  the  early  rule,  as  laid 
down  by  Lord  Coke,  that  a  jury  once  sworn  and  charged  in  a 
case  affecting  life  or  member  could  not  be  discharged  without 
giving  a  verdict.'  If  the  jurors  could  not  agree  before  the 
judges  departed,  they  were  carried  about  in  carts  from  one 
court  to  another  until  they  did  agree.* 

Xodtfn  Doetrine.  —  This  primitive  mode  of  administering  justice 
has  yielded  to  the  improved  manners  and  sentiments  of  the 
present  day,*  and  it  is  now  the  general  doctrine  that,  where  an 

W.  Rep.  88i ;  Cogswell  v.  State,  49  Ga.  14  E.  C.  L.  378.    And  see  Nelson  v. 

103.     See  supra^  X.  4.  d.  Objections —  State,  47  Miss.  621;    Ned  v.  State,  7 

When  and  How  Made,  Port.   (Ala.)   187;    Monroe  v.  State,  5 

1.  Ck>iii2iiittee     Appointed      to     Settle  Ga.  85;    State  v.  Garrigues,  i  Hayw. 

Amount. —  In  Memphis,  etc.,  R.  Co.  v,  (N.  Car.)  241. 

Pillow,  9  Heisk.  (Tenn.)  248,  the  judg-  4.  Rex  v.  Ledgingham,  i  Vent.  97. 

ment  was  reversed  and  a  new  trial  And    see    Berry  v,   Wallin,   i   Overt. 

granted  because  the  jury  agreed    in  (Tenn.)  241.   - 

effect  that  three  of  its  members  should  5.  Jory  Cannot  Be  Carted  About.  —  The 

settle  the  amount  of  its  verdict,  they  judge  cannot  have  the  jurors  conveyed 

agreeing  in  advance  to  abide  by  the  from  circuit  to  circuit  until  they  agree 

determination  on    that  question.    To  on    a    verdict.      People    v,    Olcott,  2 

the  same  effect  see  Ryerson  v,  Kitch-  Johns.    Cas.    (N.    Y.)    309;    State    v. 

ell,  3  N.  J.  L.  551.  M'Kee,  i  Bailey  L.  (S.  Car.)  653;  Sute 

8.  Yerdlot  for  Odd  Amount  —  It  will  v.  Kelley,  45  S.  Car.  659;  State  v.  Bul- 

not    be    presumed    that   jurors    were  lock,  63  N.  Car.  570. 

guilty  of  misconduct  in  compromising  Lord  Coke's  Bide  Denied^  —  The  rule 

their  verdict  in  an   action  in    which  laid  down  by  Lord  Coke  that  a  jury 

there  was  no  proof  of  damages  simply  once  sworn  and  charged  cannot  be  dis* 

because   the  verdict  was  for  an  odd  charged  without  giving  a  verdict  has 

amount,    f.    /.,   $1,375.03.     Mever  v.  been  questioned  in  many  cases  and  its 

Press  Pub.  Co.,  46  N.  Y.  Super.Ct.  127.  authority  denied.    Com.  v,  Bowden,  9 

Quotient  Yerdlot. —  It  will  not  vitiate  Mass.  494;   Com.  v.  Sholes,  13  Allen 

a  verdict  that  there  was  found  in  the  (Mass.)  554:  People  v.  Olcott,  2  Johns, 

jury  room  a  paper  containing  twelve  Cas.  (N.  Y.)  301;    People  v.  Goodwin, 

several   amounts  added   together   the  18  Johns.  (N.  Y.)  187:  Hurley  v.  State, 

total  of  which,  when  divided  by  twelve,  6  Ohio  399;   Com.  v.  Clue,  3   Rawle 

resulted  in  a  quotient  the  exact  sum  of  (Pa.)  498;  Com.  v.  Fells,  9  Leigh  (Va.) 

the  verdict.     McMurdock  v,  Kimber-  613;   U.  S.  v.  Coolidge,  2  Gall.  (U.  S.) 

lin,  23  Mo.  App.  523.  364;    U.  S.  v.  Perez,  9  Wheat.  (U.  S.) 

Xetiiod  of  Asoertaining  Danuigee.  —  In  579;   Winsor  v.  Reg.,  L.  R.  i  Q.  B. 

an  action  to  recover  for  an  injury  to  289,  390;  Rex  v.  Stevenson,  2  Leach  C. 

goods,  the  jury,  in  computing  the  dam-  C.  546;  Rex  v.  Scalbert,  2  Leach  C.  C. 

ages,  added  to  the  costs  at  the  port  of  620;    Rex  v,  Edwards,  4  Taunt.  309. 

shipment    the    amount  of   insurance,  See  also  Hawes  v.  State,  88  Ala.  37. 

freight,  and  commissions  for  the  auc-  In  Com.  v.  Cook,  6  S.  &  R.  (Pa.)  579, 

tioneer  and  consignee,  and  deducted  Tilghman,  C.  J.,  said:    *'  There  was 

from  the  aggregate  the  proceeds  of  the  an  ancient  tradition  among  the  English 

sale.     It  was  held  that  there  was  no  lawyers  that  a  jury  charged  in  a  capi- 

impropriety  in  arriving  at  a  verdict  by  tal  case  could  not  be  discharged  with- 

such  methods.    Morgan  v.  Bell,  4  Mar-  out    giving   a  verdict,  even  with  the 

tin  (La.)  615.  consent  of  the  attorney  general  and  the 

8.  Co.   Litt.  227  b\   4    Black.   Com.  prisoner;  this  is  laid  down  for  law  by 

360;  2  Hale  P.  C.  297;  2  Hawk.  P.  C.  Sir  Edward  Coke,  in  his  ist  Inst.  227  h 

568;    Morris  v.  Da  vies,  3  C.  &  P.  427,  and  3  Inst.  no.     It  is  a  doctrine  alto- 
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imperious  necessity  demands  it/  the  trial  court  may,  even  in 
capital  cases,*  discharge  the  jury  and  hold  the  prisoner  for 
another  trial.' 

gether  unreasonable;  for  whv  should  C.  L.  143.  And  see  State  v.  Honey- 
not  the  jury  be  discharged  when  it  is  cutt,  74  N.  Car.  391;  Matter  of  Spier,  i 
desired  by  all  parties  interested  in  the  Dev.  L.  (N.  Car.)  491;  State  v.  Connor, 
verdict?  Accordingly,  we  find  that  it  5  Coldw.  (Tenn.)  311. 
could  not  stand,  though  supported  by  8.  Alabama.  —  McCauley  v.  State,  26 
so  great  a  name.  Lord  Coke  cited  a  Ala.  135;  Powell  v.  State,  19  Ala.  580; 
case  in  the  Year  Books,  21  Edw.  III.,  Ned  v,  Sute,  7  Port.  (Ala.)  187. 
which,  being  thoroughly  examined,  Arkansas, — Atkins  i/.  State,  16  Ark. 
was  found  not  to  support  his  opinion;  579. 

the  matter  was  fully  discussed  In  the  Connecticut,  —  State   v.   Woodruff,   2 

case  of  the  Kinlocks,  Foster  22,  and  Day  (Conn.)  504. 

the  law,  in  cases  of  consent,  settled  on  District    of    Columbia,  —  U.     S.     v, 

a  foundation  too  firm    to  be  shaken.  Watson,  3  Ben.  (U.  S.)  i. 

The  Kinlocks,  having  been  indicted  for  Florida.  —  Tervin   v.  State,  37   Fla, 

treason,  pleaded  not  guilty  and  were  396;  Ellis  v.  State,  25  Fla.  702. 

put  upon  their  trial;  and  after  the  jury  Illinois, — Ochs    v.    People,   25    111. 

were  sworn  they  asked  permission  to  App.  379;    Miller  v,  Metzger,  16  111. 

withdraw  their  plea,  in  order  to  plead  390;    Logg  v.  People,  8  111.  App.  99; 

another  matter  of  which  they  were  ad-  Thomas  v,  Leonard,  5  111.  556. 

vised  they  could  not  have  the  ad  van  t-  Indiana,  —  Miller    v.   State,   8    Ind. 

agfe  on  the  general  issue;   leave  was  325. 

given,  with  the  consent  of  the  attor-  Louisiana,  —  State  v,  Diskin,  34  La. 

ney-general,  and  a  juror  withdrawn,  Ann.  919. 

after  which,  their  second   plea  being  Massachusetts,  —  Com.      v,     McCor- 

overruled,  they  were  tried  by  another  mick,  130  Mass.  61,  39  Am.  Rep.  423; 

jury  and  convicted  of  high  treason;  Com.  v,  Roby,  12  Pick.  (Mass.)  406. 

they  then   moved   in  arrest  of  judg-  Mississippi,  —  State  v.  Moor,  Walk. 

ment,  because  the  first  jury  had  been  (Miss.)  134;    Price  v.  State,  36  Miss, 

discharged;  but  it  was  decided  by  nine  531;   Josephine  v.  State,  39  Miss.  613. 

judges  against  Wright  (the  only  dissen-  See  also  Whitten  v.  State,  61  Miss.  717. 

tient)  that  the  discharge  of  the  jury  was  Nevada,  —  State     v,     Pritchard,     16 

legal,  and  judgment  was  pronounced  Nev.  loi. 

against  the  prisoners."  New  Jersey,  —  State  v.  Hall,  9  N.  J. 

In   People  v,  Olcott,  2  Johns.  Cas.  L.  256. 

(N.  Y.)   301,  Mr.  Justice   Kent,   after  New    York,  —  People    v,    Olcott,    2 

reviewing  the  English  authorities,  con-  Johns.   Cas.   (N.   Y.)  301;     People    v, 

eluded  that  as  he  could  find  no  general  Goodwin,  18  Johns.  (N.  Y.)  187;    Peo- 

rule  or  decision  to  the  contrary  in  a  pie  v,  Reagle,  60  Barb.  (N.  Y.)  527. 

case  of  misdemeanor,  and  as  the  rule,  Tennessee,  —  State      v.      Brooks,     3 

even  in  capital  cases,  abounded  with  Humph.  (Tenn.)  70. 

exceptions,  and  had  been  even  ques-  Virginia,  —  Com.  v.  Fells,  9  Leigh 

tioned,   if    not    denied,   by    the   most  (Va.)  613. 

respectable  authority  —  that  of  nine  of  United  States,  —  U.   S,   v,   Perez,    9 

the  judges  of  England  —  it  must,  from  Wheat.   (U.   S.)  579;    U.   S.   v,   Shoe- 

the  reason  and  the   necessity  of  the  maker,  2  McLean  (U.  S.)  114;  U.  S.  v, 

thing,  belong  to  the  court,  on  trials  Haskell,  4  Wash.  (U.  S.)  402;  U.  S.  v, 

for  misdemeanors,    to    discharge   the  Morris,  i  Curt.  (U.  S.)  23. 

jury  whenever  the  circumstances    of  England, — Winsor  v.  Reg.,  6  B.  & 

the    case    render    such    interference  S.  143,  118  E.  C.  L.  143. 

essential  to  the  furtherance  of  justice.  In  U.  S.  v.  Shoemaker,  2  McLean 

1.  As    to    the    necessity   for  a  dis-  (U.S.)  114,  the  court  said:    '*  That  a 

charge,  see  infra^  XI.  2.  Necessity  for  court  may  discharge  a  jury  in  a  crimi- 

Disckarge,  nal  case,  under  peculiar  circumstances, 

8.  U.  S.  V,  Perez,  9  Wheat.  (U.  S.)  after  they  are  sworn  and  have  heard 

579;   State  V,  Moor.  Walk.  (Miss.)  134;  all  the  evidence,  is  well  settled  in  the 

Stajte  V,  Brooks,  3  Humph.  (Tenn.)  70;  courts  of  the  United  States." 

State    V,  Jefferson,  66    N.  Car.    309;  Power  Should  be  Oantioaslj  Sxeroiied, 

Winsor  v,  Reg.,  6  B.  &  S.  143,  118  E.  — The  court  may,  without  the  consent 
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b.  Consent  of  Accused.  —  As  has  been  stated  in  the  pre- 
ceding section,  it  is  now  quite  well  settled  that  the  trial  court  is 
always  empowered  to  discharge  a  jury  in  a  criminal  case  before 
it  has  arrived  at  a  verdict,  where  such  action  is  demanded  by  an 
absolute  and  pressing  necessity.  Where,  however,  no  such 
imperative  necessity  exists,  the  court  has  no  power  to  discharge 
the  jury  without  the  consent,  or  against  the  objection,  of  the 
accused.*  But  if  the  accused  requests  or  assents  to  the  discharge 
of  the  jury,  the  action  of  the  court  will  be  justified  although  the 
necessity  for  such  discharge  be  not  absolute.' 

of  the  prisoner,  discharge  a  jury  when-  discharge  was  wholly  unnecessary  and 

ever  the  needs  of  public  justice  require  without  authority, 
it,  but  the  right  should  be  exercised        In  U.  S.  v,  Negro  Randall,  2  Cranch 

with  great  caution,  only  under  urgent  (C.  C.)  412,  a  capital  case,  one  of  the 

circumstances,  and  for  plain  and  obvi-  jurors,  a  Quaker,  requested  to  be  dis- 

ous  causes.     Price  v.  State,  36  Miss,  charged,    after    the    jury    had    been 

531.  sworn,  and  the  opening  of  the  case  had 

Mildomoanon.  —  The    power   of    the  considerably  advanced,  assigning  as  a 

court   to  discharge  a  jury  in   misde-  reason  that  he  could  not  consistently 

meanors  is  analogous  to  its  power  in  serve.     The  court  refused  to  discharge 

civil  cases,  and  the  jury  in  such  a  case  him  unless  the  prisoner  would  consent, 

may  be  discharged  whenever  the  cir-  and  the  latter  refusing  to  consent  the 

cumstances    render   such  interference  request  was  denied, 
essential  to  the  furtherance  of  justice.        Ciyil  Caia.  —  In   Swink   v.    Bohn,    6 

State  V,  Morrison,  3  Dev.  &  B.  L.  (N.  Colo.  App.  517,  it  was  held  reversible 

Car.)  115;  State  v.  Weaver,  13  Ired.  L.  error  on  the  part  of  the  court,  after  the 

(N.  Car.)  203.  testimony  of  witnesses  had  been  taken. 

Felonies  Leei  than  Capital.  —  In  trials  on  continuing  the  case  by  consent,  to 

for  offenses  less  than  capital,  the  court  discharge  the  jury  against  objection, 
has  a  larger  discretion  to  discharge  the        8.  Lancton    v.    State,    14    Ga.   426; 

jury  than  in  capital   cases,  and   may  Spencer  v.  State,  15  Ga.  562;  Henning 

exercise  it  whenever  necessary  for  the  v.   State,    106  Ind.   386;    McCorkle  v, 

accomplishment  of  the  ends  of  justice.  State,   14  Ind.  39;  Arcia  z\  State,  28 

State  v.  Connor,  5  Coldw.  (Tenn.)  311;  Tex.   App.     198.      But    see    State    v. 

State  V,  Johnson,  75  N.  Car.  123.     And  Ephraim,  2   Dev.    &   B.   L.  (N.   Car.) 

see  State  v,  Tillelson,  7  Jones  L.  (N.  162. 
Car.)  114.  In   Kinlock's  Case,   Foster  22,   the 

1.  Ellis  V,  State,  25  Fla.  702;  State  v,  power  of  the  court  underwent  careful 

Edwards,  2  Nott  &  M.  L.  (S.  Car.)  17;  examination,  and  it  was  decided  that 

Stale  &.  Connor,  5  Coldw.  (Tenn.)  311,  the   general    rule   laid   down  by  Lord 

And   see  Ward    v.   State,    i    Humph.  Coke  was  without  authority  to  warrant 

(Tenn.)  253;    State  v.  Ephraim,  2  Dev.  it.     It  was  determined  that  the  court 

&  B.  L.  (N.  Car.)  162;  Bell  v.  State,  44  had  power  to  withdraw  a  juror  at  the 

Ala.  393;  Grog  an  v.  State,  44  Ala.  9.  request  of  the  prisoners  for  the  purpose 

In  KinIock*s  Case,  Foster  22,  the  of  imparting  to  them  a  defense  which 
jury  was  discharged  by  the  court,  with  they  could  not  otherwise  have  taken. 
the  consent  of  the  prisoners,  to  enable  Consent  of  Slave.  —  In  Elijah  v.  State, 
the  latter  to  make  a  defense  which  i  Humph.  (Tenn.)  102,  a  capital  case, 
they  otherwise  could  not  have  done,  there  was  held  to  be  no  error  in  dis- 
and  it  was  held  that  the  discharge  was  charging  the  jury  and  entering  a  mis- 
proper  in  such  case  only  on  account  of  trial  with  the  consent  of  the  defendant, 
the  prisoners'  consent  thereto.  a  slave,  and  of  the  counsel  employed 

In  State  v.  Connor,  5  Coldw.  (Tenn.)  by  the  master  to  defend  him,  although 
311,  after  the  court  had  charged  the  no  consent  of  the  master  appeared, 
jury  by  permission  the  prosecuting  The  Court  Is  Not  Bonnd  to  Diieharge 
officer  entered  a  nolle  prosequi^  and  the  the  jury  because  the  defendant,  con- 
jury  was  discharged  without  the  pris-  sents  to  such  discharge,  and  should  not 
oner's  consent.     It  was  held  that  the  thus  discharge  it  on  the  consent  of  the 
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Sofflcienoy  of  ConBent.  —  The  consent  of.  the  defendant  to  the  dis- 
charge of  the  jury  may  sometimes  be  taken  by  implication,*  and 
where  it  does  not  appear  that  he  objected,  it  will  generally  be 
presumed  that  his  consent  was  given.* 

c.  Presence  of  Accused.  —  A  person  on  trial  for  a  criminal 
offense  has  a  right  to  be  present  when  the  jury  is  discharged,  and 
a  discharge  of  the  jury  in  his  absence  is  unauthorized.' 

d.  In  Whom  Power  Vested.  —  It  has  been  held  that  the 
power  to  discharge  a  jury  before  a  verdict  has  been  reached  is 

defendant's  attorney  alone.    State  v,  Califbrnia  —  Seoord  Knst  Show  Consent. 

Wamire,  i6  Ind.  357.  —  Under  the  Penal  Code  of  California^ 

1.  In  Stewart  v.  State*  15  Ohio  St.  §  1140,  the  consent  of  the  defendant  to 
155,  after  the  jurors  had  been  sworn  the  discharge  of  the  jury  must  appear 
one  of  their  number  arose  and  stated  of  record.  People  v.  Curtis,  76  Cal.  57. 
that  he  had  been  a  member  of  the  8.  State  v.  Wilson,  50  Ind.  487;  State 
grand  jury  which  found  the  indict-  v,  Shuchardt,  18  Neb.  454;  State  v. 
ment,  and,  the  defendant  objecting  to  Alman,  64  N.  Car.  364. 

proceeding  and  declining  to  waive  any        In  State  v.  Smith,  44  Kan.  75,  during 

of  his  rights,  the  court  discharged  the  a    recess,   at    which   the  jurors   were 

jury,  impaneled  another  jury,  and  pro-  allowed   to  separate  and   go  to  their 

ceeded.     It  was  held  that  the  discharge  homes,  it  was  reported  that  one  of  their 

was  a  necessary  result  of  sustaining  number  was  sick  and  unable  to  attend, 

the  objection   interposed   by    the    de-  It  was  held  error  on  the  part  of  the  trial 

fendant,  and  consequently  that  it  was  court  to  investigate  and  determine  the 

not  without  his  consent.  fact  of  the  alleged  sickness  of  the  ab- 

SnfficlBnt     Showing    of    Consent.  —  A  sent  juror  and  discharge  the  jury  for 

minute  entry  of  the  discharge  of    a  that  cause   in   the  absence   from    the 

jury,  in  a  capital  case,  by  consent  of  court  room   of   the    defendants,    who 

the   prisoner,  made  by   the  clerk,  but  were  charged   with   felony,  since   the 

not  signed  by  the  presiding  judge,  be-  fact  of  the  sickness  should  have  been 

cause  of  his    illness   and   subsequent  determined  by  judicial  methods,  which 

death,  is  sufficient  evidence  of  the  dis-  include  the  rights  of  defendants  to  be 

charge  by  consent.     Moore  v.  State  3  present  during  the  investigation,   the 

Heisk.  (Tenn.)  493.  right  of    cross-examination,   and    the 

2.  The  legal  signification  of  an  entry  right  to  produce  witnesses. 

upon  the   mirutes,   in   the  trial  of  a  In  State  v,  bhuchardt,  18  Neb.  454, 

capital  case,  of  "  Juror  withdrawn  and  which  was  the  trial  of  an  indictment 

mistrial  declared  "  is  that  the  discharge  with  intent  to  kill,  the  discharge  was 

of  the  jury  was  with  consent  of  the  de-  held   unauthorized,  it  appearing  that 

fendant,  by  agreement  between  the  re-  the  jury  had  deliberated  from  7  p.  M. 

spective  counsel.     Lancton  v.  State,  14  on  Saturday  night  to  6  P.  M.  Sunday 

Ga.  426.  morning,  when,  reporting  their  inabil- 

Where  tho  Becord  Fails  to  Show  that  ity    to    agree,   they   were    discharged 

the  discharge  of  the  jury  was  without  without  notice  to  or  consent  of  the  de- 

the  prisoner's  consent,  or  that  he  ob-  fendant  or  his  attorney,  and  in  their 

jected  to  the  discharge  at  the  proper  absence. 

tinie  and  in  the  proper  form,  the  cause  Waiver  of  Bight  by  Defendant's  Counsel, 

being  continued  by  consent,  he  cannot  —  Where  the  presence  of  the  defendant 

thereafter  assign  the  fact  of  discharge  has  been  waived  by  his  counsel,  his 

as  a  ground  for  reversing  a  subsequent  absence  cannot  affect  the  action  of  the 

conviction.     Morgan  v.  State,  3  Sneed  court  in  discharging  the  jury  if  other- 

(Tenn.)475.  wise  regular.     People  t/.  Smalling,  94 

Where  the  Bill  of  Exceptions  Does  Hot  Cal.  112. 

Show  a  discharge  of  the  jury  without  Discharge   After  Tordiot.  —  It    seems 

the  consent  of  the  defendant,  it  will  be  that  the  accused  has  a  right  to  be  pres- 

presumed  that  the  discharge  was  with  ent  when  the  verdict  is  received  and 

his  consent.     People  v.  Curtis,  76  Cal.  the  jury  discharged.     See  the  article 

57.  X'erdict. 
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vested  in  the  court  *  and  cannot  be  delegated  to  the  clerk  or 
other  court  officer.*  But  in  some  cases  the  discharge  of  the  jury- 
by  the  officer,  acting  under  instructions  from  the  judge,  seems  to 
have  been  acquiesced  in  without  question.' 

2.  Kecessity  for  Discharge  —  a.  Must  Be  Absolute.  —  The 
power  of  discharging  a  jury  in  a  criminal  case  before  it  has 
arrived  at  a  verdict  is  a  delicate  and  highly  important  trust,  and 
the  right  to  exercise  it  exists  only  in  cases  of  extreme  and  abso- 
ute  necessity.*     What  constitutes  a  necessity  sufficient  to  justify 

1.  A\mniM  of  Associate  Justloes.  —  A  thereafter  they  suted  they  had  agreed 

justice  presiding  in  a  court  of  Oyer  and  but  the  officer  refused  to  take  the  yer* 

Terminer  cannot  discharge  a  jury  in  diet,  which  they  handed  to  the  court 

the  absence  of  his  associates,  who  with  next  morning.     It  was  held  that  the 

Mm   constitute  the  court.      People  v,  verdict  was  invalid  and  should  have 

Reagle,  60  Barb.  (N.  Y.)  527.  been  set  aside  for  the  reason  that  at  the 

8.  Ingersoll  v.  Lansing,  51  Hun  (N.  time  the  verdict  had  been  agreed  on 

Y.)  loi.     But  see  McCorkle  v.  State,  14  the  jury  had  been  lawfully  discharged. 

Ind.  39.  In  State  v.  Cottrell,  19  R.  I.  724,  it 

In  State  v.  Jefferson,  66  N.  Car.  309,  appeared  that  the  court  instructed  the 

it  was  held  that  the  discharge  of  a  jury  officer  in  charge  of  the  jurors  to  dis- 

by  the  clerk,  acting  under  telegraphic  charge  them  at  a  stated  hour,  if  there 

instructions  of    the  judge,   who    was  was  then  no  probability  of  their  agree- 

absent  from  the  court,  was  such  error  ing,  and  that  when  informed   by  the 

as  would  entitle  the  prisoner  to  his  dis-  officer  at  the  hour  named  that  they 

charge.  were  discharged,  the  jurors  protested. 

In  Hines  t\  State,  24  Ohio  St.  134,  it  insisting  upon  further  considering  the 
appeared  that  at  6  o'clock  P.  M.,  the  case,  and  finally  agreed  without  separa- 
jury  having  been  out  a  little  over  two  tion  and  sealed  up  their  verdict.  It  was 
hours,  the  court  adjourned  for  the  day,  held  that  the  verdict  was  properly  re- 
instructing  the  officer  to  discharge  the  ceived,  and  that  no  reason  was  shown 
jurors  if  they  failed  to  agree   by   11  for  a  new  trial. 

p.  M.    At  11:30  P.  M.  the  officer,  being  Failvrs  of  Oflloer  to  Obey  Instnietioiis. — 

informed  that  there  was  no  probability  Where  the  judge  directed  the  officer  to 

of  agreement,  discharged  the  jury,  the  discharge  the  jurors  at  a  stated  hour, 

judge  having  no  information  as  to  the  if  they  had  not  then  agreed,  but  the 

condition  of  the  jury  or  the  probability  officer  did  not  obey  the  direction,  it  was 

of  an  agreement  at  the  time  the  jurors  held  that  the  judge  might  adopt  his  ac- 

were  discharged,  and  no  other  instruc-  tion  by  accepting  the  verdict.     Hansen 

tion  having  been  given  for  their  dis-  v.  Ludlow  Mfg.  Co.,  167  Mass.  112. 

charge.     Neither  the  defendant  nor  his  ^Alabama,  —  Powell    r.    State,    19 

counsel  had  any  knowledge  of  the  in-  Ala.  581. 

structions  given  by   the  court  to  the  Arkansas,  —  Atkins  v.  State,  16  Ark. 

officer,  nor  did  either  of  them  consent  579. 

to  the  discharge,  and  the  record  showed  Indiana.  —  McCorkle    v.    State,    14 

no  reason  for  discharge  except  that  the  Ind.  39;  Miller  r.  State,  8  Ind.  325. 

jurors  could  not  agree.     It  was  held  Mississippi,  —  Boles  z^.  State,  24  Miss, 

that  the  discharge  was  unauthorized,  445. 

no  legal  necessity  being  shown  there-  New    York.  —  People  v,   Denton,   2 

for,  and  that  the  effect  was  to  discharge  Johns.  Cas.  (N.  Y.)  275;  People  v.  Ol- 

the  prisoner.  cott,  2  Johns.  Cas.  (N.  Y.)  301;  People 

8.  In  Com.   r.   Townscnd,   5  Allen  v,   Goodwin,    18  Johns.  (N.    Y.)  187; 

(Mass.)  216,  the  court  ordered  the  offi-  People  v,  Barrett,  2  Cai.  (N.  Y.)  305. 

cer  to  discharge  the  jury  if  no  agree-  North  Carolina,  —  State  v,  Davis,  80 

ment  had  been  reached  by  a  specified  N.  Car.  384;  State  v.  McGimsey,  80  N. 

hour.     The  jurors,  failing  to  agree  at  Car.  377;    State    v,  Wiseman,  68   N. 

that  time,  asked  further  time,  and  the  Car.  203;  State  v.  Jefferson,  66  N.  Car. 

officer,  after  watting  ten  or  fifteen  min-  30Q;    State  v,  Baifey,  65  N.  Car.  426; 

utes,  refused  to  allow  them  five  minutes  State  v.  Alman,  64  N.  Car.  364;  Matter 

more  and  discharged  them.      Shortly  of  Spier,  i  Dev.  L.  (N.  Car.)  491 ;  State 
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the  trial  court  in  discharging  the  jury  is  a  question  largely 
dependent  upon  the  circumstances  of  the  particular  case.^ 

b.  Necessity  Appearing  from  Record.  —  In  some  juris- 
dictions it  is  held  that  where  a  jury  in  a  criminal  case  is  dis- 
charged before  reaching  a  verdict,  it  is  the  duty  of  the  presiding 
judge  to  find  the  facts  constituting  the  necessity  for  the  discharge  • 

V,  Ephraim,  2  Dev.  &  B.  L.  (N.  Car.)  Eaaotmenti  Anthoriring  the  IMsehargo 

162.  of  jurors  will  sometimes  warrant  the 

Ohio,  —  Dobbins   v.   State,    14  Ohio  discharge    of    a    jury    under  circum- 

St.  499.  stances  which  would  not  justify  that 

Pennsylvania.  —  Hilands     v.    Com.,  action  at  common  law.     Crookham  v, 

III  Pa.  St.  i;  Com.  v.  Cook,  6  S.  &  R.  State,  5  W.  Va.  510. 

(Pa.)  577.  Colorado.  —  Under  the  provisions  of 

South  Carolina.  —  State  v.  Edwards,  the  Colorado  Constitution  and  of  the 

2  Nott.  &  M.  L.  (S.  Car.)  17.  Criminal    Practice    Act  (i    Com  p.   L. 

Tennessee.  —  Mahala     v.     State,     10  2020,  2021),  the  trial  courts  are  invested 

Yerg.  (Tenn.)  532;    State  t/.  Connor,  5  with  power,  in  the  exercise  of  a  sound 

Coldw.  (Tenn.)  311.  legal   discretion,  to   discharge  a  jury 

Virginia.  —  \Villiams     v.    Com.,     2  after  the  submission  of  the  cause  to  it, 

Gratt.  (Va.)  567.  without  the  consent  of  the  defendant. 

In  People  v.  Barrett,  2  Cai.  (N.  Y.)  in    all    cases    of    manifest    necessity, 

308,   Livingston,  J.  said:    '*  It  is  evi-  whether  such    necessity    arises    from 

dent  this  power  should  not  be  lightly  some  physical  cause  occurring  during 

used,  but  confined  as  much  as  may  be  the  trial  or  deliberation  of  the  jury  or 

to    cases    of    very    urgent    necessity,  from  the  inability  of  the  jurors  to  agree 

where,  by  the  act  of  God  or  by  some  upon   a  verdict.     Ex  p.  Maxwell,   11 

sudden  and  unforeseen  accident,  it  is  Nev.  436. 

impossible  to  proceed  without  manifest  Louisiana  —  Additional  Jurors,  — 

injustice  to  the  public  or  the  defendant  Under  the  Louisiana  Acts  of  1877  (No. 

himself."  44),  giving  the  district  judge  discre- 

Guinot  be  Diseharged  Gaprieioiisly.  —  A  tionary  power  to  order  the  drawing  of 

jury  properly  selected  cannot  be  dis-  additional  jurors  to  serve  as  regular 

charged  capriciously.    Judge  v.  State,  jurors  or  as  talesmen,  the  judge  may 

8  Ga.  173.  discharge   them  whenever   he  thinks 

1.  State  V,  Connor,  5  Coldw.  (Tenn.)  that  their  services  are  no  longer  neces- 

311;  Com.  V,  Cook,  6  S.  &  R.  (Pa.)  577.  sary.     State  v.  West,  35  La.  Ann.  28. 

Orovnds  for  Dlieharge.  —  As  to  what  Texas — Statutes  Authorizing  Contin- 

constitutes  a  necessity  sufficient  to  au-  uance,  —  In  Pizaflo   v.  State,  20  Tex. 

thorize  the  discharge  of  the  jury,  see  App.  139,  it  was  held  that  the  provi- 

infra,  XI.  7.  Groufuis  for  Discharge,  sions  of  a  statute  (Code  Crim.   Pro., 

If  Either  of  Two  BeaMns  Asstgned  for  art.    561)    authorizing    a   continuance 

the  discharge  of  a  jury,  taken  alone,  is  after  commencement  of  the  trial,  where 

good  and  sufficient,  it  will  remain  suffi-  the  applicant  therefor  is  taken  by  sur- 

cient  notwithstanding  the  assignment  prise,   etc.,  did   not  contemplate   that 

of  the  other;    but  if  neither  of  them  where  a  trial  had  been  postponed  in  a 

alone  is  sufficient,  it  cannot  be  pieced  case  where  a  jury  had  been  impaneled, 

out  and  completed  by  the  other  cause  the  judge  was  authorized  to  discharge 

or  reason,  of  itself  deemed  insufficient,  the  jury,  nor  that  such  a  right  would 

Conklin  v.  State,  25  Neb.  784.  exist  where  there  was  a  continuance 

Where  It  Is  Hot  Hoeoiiary  to  Asstgn  for  the  term,  unless  a  necessity  for  the 

AnyBeaion  for  the  discharge  of  a  jury,  discharge  was  clearly  shown, 

the  fact  that  the  order  for  a  discharge  9.  Sute  v.  Prince,  63  N.  Car.  529; 

assigns  an  insufficient  reason  is  imma-  State  v.  Jefferson,  66  N.  Car.  309. 

terial.    Thus,  where  jurors  were  not  nie  Xere  BnUng  or  Finding  of  the 

selected  to  try  the  defendant's  case,  Gonrt  that  the  ends  of  justice  require 

nor  selected  for   any  fixed  term,   the  the  discharge  of  a  jury  will  not  of  itself 

court  has  the  undoubted  right  to  dis-  be  sufficient  to  establish  a  necessity  for 

charge  them,  or  any  of  them,  at  any  the  discharge,  especially  when  the  facts 

time,  without  assigning  a  reason  there-  in  the  record  show  that  no  such  neces- 

for.     People  v.  Murray,  85  Cal.  350.  sity  exists.    State  t/.  Leunig,  42  Ind.  541. 
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and  to  set  them  out  in  the  record,  so  that  his  conclusion  as  to  the 
matter  of  law  may  be  reviewed  by  the  appellate  court.*  How- 
ever, there  is  a  strong  line  of  cases  holding  that  the  discharge  of 
a  jury  is  a  matter  wholly  within  the  discretion  of  the  trial  court 
and  is  not  reviewable ;  •  and  where  this  doctrine  prevails,  the 
failure  of  the  record  to  show  necessity  for  the  discharge  is,  of 
course,  of  no  moment.' 

3.  Discretion  of  Trial  Court  —  a.  In  General.  —  Whether  or 
not  it  is  proper  to  discharge  a  jury  in  a  criminal  case  after  it  has 
been  sworn  and  before  a  verdict  is  reached  is  a  question  neces- 
sarily dependent  to  a  large  extent  upon  the  circumstances  of  the 
particular  case,  and  naturally  rests  in  the  sound  discretion  of  the 
trial  judge.* 

1.  £xp.  Maxwell,  ii  Nev.  436;  State  oner  as  to  the  necessity  of  the  discharge 

V.  Jefferson,  66  N.  Car.  309:  State  v.  of  the  ji^ry  are  presumptive  only  as  to 

Ephraim,  2  Dev.  &  B.  L.  (N.  Car.)  162;  the  existence  of  the  necessity,  an  in- 

Hines  v.  State,  24  Ohio  St.  134;  Dobbins  struction  that  such  record  is  conclusive 

z/.  State,  14  Ohio  St.  493;  State  v.  Pool,  is  no  reason  for  disturbing  the  verdict 

4  Lea(Tenn.)363;  State  v .  Waterhouse,  if  there  has  been  no  evidence  adduced 

Mart.  &  Y.  (Tenn.)  278.  which   tends  to  rebut  its  correctness. 

In   Ex  p.   Maxwell,   11  Nev.  436,  it  Josephine  v.  State,  39  Miss.  613. 

was  held  that  if  the  record  failed  to  The  Seoord  of  a  Canie  ICay  be  Amended 

show  the  existence  of  facts  rendering  at  the  next  term  so  as  to  show  the  true 

the  discharge    necessary,  such  a  dis>  facts  as  to  the  reason  for  the  discharge 

charge  was  an  illegal  exercise  of  power  of  the  jury.     State  v.  Davis,  80  N.  Car. 

on  the  part  of  the  court.     To  the  same  384. 

effect  see  Hinesz/.  Slate,  24  Ohio  St.  139.  An  Entry  Kade   by  the  Clerk  in  the 

Order  Taken  ae  True.  —  An  order  set-  ordinary  routine  of  duty  is  not  a  com- 

ting  forth  the  reasons  for  the  discharge  pliance  with  the  statute  providing  that 

of  the  jury,  entered  in  the  mode  pre-  the  court  on  discharging  a  jury  shall 

scribed   by  statute,  must  be  taken  as  order  such  reason  to  be  entered  upon 

stating   the   true   reasons  of  the    dis-  the  journal  and   that  such  discharge 

charge.     Conklin  v.  State,  25  Neb.  784.  shall  be  so  entered  without  prejudice. 

Presumption    in   Favor   of   Baling.  —  Conklin  v.  State,  25  Neb.  7S4. 

Where  it  appears  by  the  recitals  in  the  2.  See  infra^  XI.  3.  b.  Reviewability. 

record  that  the  jury  was    discharged  8,  In  People   w.    Harding,   53  Mich, 

over  the  objection  and  exception  of  the  481,  it  was  contended  that  the  record  of 

appellant,  on  account  of  the  continued  the  discharge  of  a  jury  for  inability  to 

sickness  of  one  of   the  jurors,   if  the  agree  should  show  that  the  presiding 

grounds  upon  which  the  court  ordered  judge   found    a   necessity  for  the  dis- 

the  discharge  are  not  shown  by  a  bill  charge,    and  Cooley.   C.  J.,  said  that 

of  exceptions  it  will  be  presumed  that  while  it  would  be  very  proper  for  the 

the  ruling  was  properly  made.    Vander-  court  in  such  a  case  to  cause  an  entry 

karr  v.  State,  51  Ind.  91.  to  be  made  on  the  journal  that,  being 

It  will  be  presumed  in  favor  of  the  satisfied  the  jurors  could  not  agree,  he 

action  of  a  justice  of  the  peace  in  dis-  directed  their  discharge,  yet  it  was  not 

charging  a  jury  that  there  was  a  valid  necessary,   and  that  the  fact  that  the 

reason  for  the    discharge.     Fowler  v.  judge    directs    the    discharge    of    the 

State,  85  Ind.  538.  jurors  on  receiving   their  report  as  to 

The  facts  on  which  the  court  has  ex-  their  inability  to  agree  is  understood  to 

ercised  its  discretion  in  discharging  the  be  an  assent  on  his  part  to  their  own 

juror    should     be    spread     upon     the  conclusion    and    a    determination    by 

record,  and  if  they  are  not   the  review-  him  that  the  necessity   for   their  dis- 

ing  court  will  presume  that  the  discre-  charge  without  a  verdict  has  arisen. 

tion  was  properly  exercised.     State  v,  4.  Alabama,  —  Barrett    x\    State,   35 

Waterhouse,  Mart.  &  Y.  (Tenn.)  278.  Ala.  406. 

Conceding  ihat  facts  stated   in   the  Arkansas.  —  Atkins  v.  State,  16  Ark. 

record  of  the  previous  trial  of  the  pris-  570. 
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b.  Reviewability.  —  The  decisions  regarding  the  revisability 
of  the  trial  judge's  exercise  of  discretion  in  discharging  a  jury  are 
considerably  at  variance.*  .  In  the  English  and  federal  courts  and 

the  courts  of  some  of  the  states  it  has  been  held  that  the  right  to 
discharge  a  jury  rests  in  the  unrevisable  discretion  of  the  trial 
court.*     But  in  other  jurisdictions  it  is  held  that  the  exercise  of 

the  power  to  discharge  a  jury  is  not  a  matter  of  unbridled  discre- 

/:&i<7.  —  People  z/.  Stock,  I  Idaho  2x8.  a  necessity  cannot  be  reduced  to  any 

Indiana.  —  Murphy    v,    Wilson,    46  general  rule.     The  power  to  discharge 

Ind.  537.  is  a    discretionary    power,  which  the 

Massachusetts,  —  Com.   v.   Purchase,  court,  as  in  all  other  cases  of  judicial 

2  Pick.  (Mass.)  521;  Com.  v,  Roby,  12  discretion,  must  exercise  soundly,  ac- 
Pick.  (Mass.)  503;  Hubbard  v.  Gale,  105  cording  to  the  circumstances  of  the 
Mass.  511.  case.     The  object  of  the  law  is  to  obtain 

Michigan.  —  People   v.  Harding,  53  a  fair  and  just  verdict,  and  whenever  it 

Mich.  487.  shall  appear  to  the  court  that  the  jury 

New    Hampshire,  —  School    District  impaneled  cannot  render  such  a  ver- 

No.  I  V.  Bragdon,  23  N.  H.  507.  diet,  it  ought  to  be  discharged,  and  an- 

New    York.  —  People    v,   Denton,   2  other  jury  impaneled. 

Johns.   Cas.    (N.    Y.)  275:    People  v,  Florida  —  Statute   Providing    for  IMs- 

Olcott,    2    Johns.    Cas.    (N.    Y.)    301;  oharp^.  —  Section    1093  of  the  Florida 

People  V,  Goodwin,  18  Johns.  (N.  Y.)  Revised     Statutes,     conferring     upon 

200;  People  V,  Green,  13  Wend.  (N.  Y.)  juries  the  right  to  be  discharged  under 

57;  Erwin  v.  Hamilton,   50  How.  Pr.  certain  prescribed  circumstances,  does 

(N.   Y.    Supreme    Ct.)  32;    People  v.  not  abridge  the  judicial  discretion  of 

Reagle,  60  Barb.  (N.  Y.)  527;  White  v,  the  trial  judge  to  ordering  a  discharge 

Calder,  35  N.  Y.  183.  in  a  proper  case.    Tervin  v.  State,  37 

North  Carolina,  —  Slate  r.  Prince,  63  Fla.  396. 
N.  Car.   529;    State  v,  Bullock,  63  N.  1.  For  a  general  discussion  of  re- 
Car.  570;  State  V,  Alman,  64  N.  Car.  viewing  the  exercise  of  discretionary 
364;  State  V.  Jefferson,  66  N.  Car.  309;  power,  see  the  article  Appeals,  vol.  2, 
State  V,  Bass,  82  N.  Car.  570;  State  v,  p.  409  et  seq. 
Chase,  82  N.  Car.  575.  9.  U.  S.  v,  Perez,  9  Wheat.  (U.  S.) 

Ohio,  —  Dobbins  v.  State,  14  Ohio  St.  579;  U.  S.  r.  Shoemaker,  2  McLean  (U. 

493.  S.)  114;  People  V,  Olcott,  2  Johns.  Cas. 

Texas,  —  Ray  v.  State,  4  Tex.   App.  fN.  Y.)  301;  Com.  v.  Purchase,  2  Pick. 

450;  Schindler  v.  State,  17  Tex.  App.  (Mass )    521;     Hubbard    v.   Gale,   105 

408;    Taylor    v.    State,    35    Tex.    97;  Mass.    511;    People    v,    Harding,    53 

Clark  V,  State,  28  Tex.  App.  189.  Mich.  487;  State  v,  Reinhart,  26  Ore- 

Virginia,  —  Com.  v.  Fells,   9  Leigh  gon  474;    Winsor  v,  Reg.,  6  B.  &  S. 

(Va.)  613.  143,  118  E.  C.  L.  143.     See  also  People 

United  States,  —  U.   S.   v,    Perez,    9  v.  Green,  13  Wend    (N.  Y.)  55. 

Wheat.  (U.   S.)  579;    Logan  v.  U.  S.,  In  Morrill  v,  Warner,  66  N.  H.  572, 

144  U.  S.  264;  U.  S.  V.  Shoemaker,  2  it  was  held  that  whether  a  trial  was 

McLean  (U.  S.)  114;  U.  S.   v,  Haskell,  properly  stopped  on  discovering  that 

4  Wash.  (U.  S.)  402;  U.  S.  V,  Watson,  one  of  the  jurors  was  a  party  to  an  ac- 

3  Ben.  (U.S.)  I ;  U.  S.  z/.  Morris,  i  Curt,  tion  triable  by  jury,  and  pending  in 
(U.  S.)  24.  the  trial  term  in  the  county,  wherein 

England.  —  Reg.  v.  Newton,  3  Cox  the  counsel  for  the  plaintiff  m  the  case 

C.  C.  489;  Reg.  V,  Davison,  8  Cox  C.  on  trial  were  his  counsel,  was  a  ques- 

C.  360;  Winsor  v,  Reg.,  6  B.  &  S.  143,  tion  of   fact  to  be  determined  at  the 

118  £.  C.  L.  143.  trial  term  and  presented  no  question 

In  Com.  V,  Fells,  9  Leigh  (Va.)  613,  of  law  to  the  appellate  court. 
it  was  said  that  one  general  rule  is  de-  In  Xifldemoaiion,  uid  in  All  FaloniM 
dttcible  from  all  the  cases,  which  is  Hot  Capital,  the  presiding  judge  has 
that  the  court  may  discharge  the  jury  the  discretion  to  discharge  a  jury  be- 
whenever  a  necessity  for  so  doing  shall  fore  verdict  in  furtherance  of  justice, 
arise;  but  what  facts  and  circumstances  He  need  not  find  facts  constituting  the 
shall  be  considered  as  constituting  such  necessity  for  such  discharge,  nor  is  his 
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tion  in  the  primary  court,  but  its  action  in  that  regard  is  always 
open  to  review  on  appeal  or  writ  of  error.*  In  some  states  the 
doctrine  is  that  the  appellate  court  wUl  not  revise  the  action  of 

the  trial  court  in  discharging  a  jury  unless  it  is  made  clearly  to 

appear  that  the  discretion  has  been  abused  and  that  prejudice 
has  resulted  therefrom.* 

action  reviewable.    State  v.  Bass,  83  v.  State,  28  Tex.  App.  189;   O'Connor 

N.  Car.  570;  State  v.  Chase,  83  N.  Car.  v.  Sute,  28  Tex.  App.  288;   Rudder  v, 

575;  State  V,  Reinhart,  36  Oregon  466.  State,   29   Tex.   App.  262;    Wright  r. 

1.  Hawes  v,  Sute,  88  Ala.  37;    Ned  Com.,  75  Va.  914;  School  Dist.  No.  i 

V,  State,  7  Port.  (Ala.)  189;    Mixon  v,  v,  Bragdon,  23  N.  H.  507. 

State,  55  Ala.  129;    Cook  v.  State,  60  In  Erwin  v.  Hamilton,  50  How.  Pr. 

Ala.   39;    Lee  v.  State,   26  Ark.   260;  (N.  Y.  Supreme  Ct.)  32,  the  decision  in 

State  V,  Ephraim,  3  Dev.  &  B.  L.  (N.  Green  v,  Telfair,  11  How.  Pr.  (N.  Y. 

Car.)  162;  State  v.  Prince,  63  N.  Car.  Supreme  Ct.)  260,  is  criticised  and  the 

529;  Com.  V.  Cook,  6  S.  &  R.(Pa.)  577;  doctrine  is  laid  down  that  it  must  be 

Mahala  v.  State,  10  Yerg.  (Tenn.)  533.  left  to  the  good  sense  and  wise  discre- 

Muflt  Be  Exerdsed  in  Aoooxdanoe  with  tion  of  the  judge  who  presides  at  the 

Xstabliihed  Bolei.  —  The  power  to  dis-  trial  to  determine  how  long  the  jury 

charge  a  jury  without  the  consent  of  shall  be  detained,  and  what,  if  any- 

the  prisoner  is  not  an  absolute  uncon-  thing,  shall  be  said  as  to  the  probable 

trolled    discretionary    power,    but    it  length  of  the  detention ;  and  so  long  as 

must  be  exercised  in  accordance  with  there  is  no  abuse  of  discretion  in  this 

established  legal  rules  and  the  sound  respect,  the  verdict  should  stand.    But 

legal  discretion  in  the  application  of  see  Slater  v.  Mead,  53  How.  Pr.  (N.  Y. 

such   rules  to  the  facts  and  clrcum-  Supreme  Ct.)  57. 

stances  of  each  particular  case.    Exp.  Abuse  of  Diaeretion  Must  Appear  Aflxm- 

McLaughlin,  41    Cal.  211;    People  v.  atively.  —  The  Supreme  Court  will  not 

Cage,  48  Cal.  323;  Ex  p.  Maxwell,  11  reverse  a  judgment  of  the  court  below 

Nev.  436;    State  v,  Pritchard,  16  Nev.  for  an  abuse  of  discretion  in  discharge 

loi;  Dobbins  v.  State,  14  Ohio  St.  499;  ing  the  jury,  unless  it  is  affirmatively 

State  V,  Shuchardt,  18  Neb.  454;  State  shown  by  the  record   that  there  has 

V,  M'Kee,  i  Bailey  L.  (S.  Car.)  651.  been  such  abuse  of  discretion.    With- 

Must  Be  Facts  upon  Which  Discretion  out  such  affirmative  showing,  the  pre- 

TtTfTT'f'H.  —  It  is  in  the  sound  discrfe-  sumption  is  tliat  the  jury  was  properly 

tion  of  the  court  to  judge  of  the  neces-  and  legally  discharged.    State  v,  Jor- 

sity    and    propriety    of   a    discharge,  genson,  (Idaho  1893)  32  Pac.  Rep.  1129; 

though  there  must  be  facts  upon  which  Atkins  v.  State,  16  Ark.  568. 

the  discretion  may  be  exercised.    Peo-  Fmnmption  In  Favor  of  CcnreetneM.  — 

pie  V,  Reagle,  60  Barb.  (N.  Y.)  527.  The  trial  judge  alone  is  competent  to 

Finding  of  Fact  Ck>nclnsive.  —  The  find-  determine  the  necessity  for  discharg- 
ing of  fact  below  as  to  the  necessity  for  ing  the  jury,  and  where  the  reconl 
the  discharge  is  conclusive  on  appeal,  alleges  that  such  a  necessity  existed, 
but  a  decision  as  to  the  legal  effect  his  determination  will  be  presumed  to 
thereof  is  reviewable.  State  v.  Prince,  be  correct.  State  v.  Brooks,  3  Humph. 
63  N.  Car.  529;  State  v,  Bullock,  63  N.  (Tenn.)  70;  O'Connor  v.  State,  28  Tex. 
Car.  570;  State  z/.  Carland,  90  N.  Car.  App.  288. 
668.  Where  a  hearing  and  determination 

Bemedy  by  Certiorari.  —  The  remedy  as  to  whether  a  juror  reported  sick  was 

for  error  in  ruling  that  a  necessity  ex-  too  ill  to  attend  and  proceed  with  the 

isted  for  the  discharge  of  a  jury  be-  trial  were  had  by  the  court  by  judicial 

cause  of  inability  to  arrive  at  a  verdict  methods,  and  a  finding   made  based 

is  by  certiorari,  In  which  way  only  can  upon  testimony   which  was  not  pre- 

the  revisory  jurisdiction  of  the  Supreme  served,  the  appellate  court  cannot  say 

Court  be  exercised.     State  v,  Twiggs,  that  the  discharge  of  the  jury  was  not 

90  N.  Car.  685.  warranted  or  that  the  issue  operated  as 

9.  Ray  v.  State,   4  Tex.   App.   450;  an  acquittal.     State  v.  Reed,  53  Kan. 

Schindler  v.  State,  17  Tex.  App.  408;  767. 

Varnes  v.  State,  20  Tex.  App.  T07;  Befinidant  Bound  by  Beeerd.  —  A  de- 
Brady  v.  State,  21  Tex.  App.  659;  Clark  fendant  cannot  impeach  the  record  by 
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1  Difloharge  of  Individual  Jnrora  —  a.  Power  to  Discharge. 
—  Originally,  at  common  law,  it  was  the  doctrine  that  the  court 
could  not  interfere  and  discharge  a  juror  after  he  had  been  sworn 
in  a  criminal  case.*  This  doctrine,  however,  has  been  very  gen- 
erally departed  from,  and  the  great  weight  of  modern  authority 
is  to  the  effect  that  the  trial  court  may,  for  good  cause,*  interpose 
and  discharge  a  juror  after  he  has  been  sworn,  in  order  that  the 
ends  of  public  justice  may  not  be  defeated.' 

extrinsic    evidence  of    facts  showing  3.  Alttbama,  —  Bell  v.  State,  44  Ala. 

erroneous  exercise  of  judicial  discre-  393;  Yarbrough  t/.  State,  105  Ala.  43. 

tion  in  discharging  a  jury,  but  is  bound  Arkansas.  —  Meyer  v.  State,  19  Ark. 

by  the  judgment  of  the  court  below,  as  156;  Cornelius  v.  State,  12  Ark.  782. 

declared    by    the    record.     People    v,  California.  —  People    v.    Brady,    72 

Smalling,  94  Cal.  112.  Cal.    490;    Grady    v.    Early,    18    Cal. 

1.  Com.  V.  Knapp,  10  Pick.  (Mass.)  11 1. 

477.     And  see  supra^  XI.   i.  Power  to  Georgia.  —  Wesley  v.  State,  65   Ga. 

Discharge.  731;  Jackson  v.  State,  51  Ga.  402. 

9.  See  infra^  XI.  7.  Grounds  for  Dis-  Illinois.  —  Ochs    v.   People.   124   111. 

charge,  399;    Shawn eetown  v.  Mason,  82   111. 

The  discharge  of  a  juror  for  insuffi-  337;   Ochs  v.  People,  25  111.  App.  379; 

cient  cause  is  error.    State  v.  Allen,  46  Thomas  v,  Leonard,  5  111.  556;   Stone 

Conn.  531.  V.  People,  3  111.  326. 

The  Inoompetency  that  Will  Authorise  Indiana.  —  Harrington   v.  State,   76 

the  Gonrt  to  Interfere  after  a  juror  has  Ind.  112;    Henning  v.  State,  106  Ind. 

been  sworn  must  be  of  such  a  character  386:  May  v.  State,  140  Ind.  88. 

as  would  defeat  a  fair  and  impartial  Louisiana.  —  State  v.  Moncla,  39  La. 

trial   if    the  juror  were  permitted   to  Ann.  868;  State  v.  Diskin,  34  La.  Ann. 

serve  or  the  verdict  were  allowed  to  919. 

stand.     Slate  V.  Madoil,  12  Fla.  151.  Mississippi.  —  McGuire    v.  State,  37 

Juror  Setumed  under  SnspieionB  Gir-  Miss.  369;   Jefferson  v.  State,  52  Miss, 

enmstanoee.  —  A    juror    may    be    dis-  767. 

charged  after  he  has  been  accepted  and  Nevada,  —  State     v.     Pritchard,     16 

sworn,  where  it  appears  that  he  was  Nev.  loi. 

returned    through    outside    influences  New  York.  —  People   v.  Damon,  13 

and  under    suspicious  circumstances.  Wend.  (N.  Y.)  351;   People  v.  Ellis,  15 

Ochs  V.  People,  124  111.  39^.  Wend.  (N.  Y.)  371;  People  v.  Hughes, 

Allen  on  Jury.  —  In  Illinois  it   was  137  N.  Y.  29;  People  v.  Beckwith,  103 

held  correct  in  a  capital  case  to  strike  N.  Y.  360. 

off  an  alien  after  he  had  been  sworn  as  North   Carolina,  —  State  v.  Bell,  81 

a  juryman.      Stone  v.    People,  3   111.  N.  Car.  591. 

326.  North  Dakota,  —  State  v,  Hazledahl, 

Penon  on  Jury  Without  Authority.  —  2  N.  Dak.  524. 

In  State  v.  Sternberg,  59  Mo.  410,  be-  South  Carolina,  —  State  v,  Stephens, 

fore  the  trial  had  actually  commenced  11  S.  Car.  322. 

by  the  swearing  of  a  witness,  it  was  Tennessee.  —  State      v,      Curtis,      5 

discovered  that  a  person  who  had  not  Humph.    (Tenn.)    601;     Snowden    v, 

been  examined,  selected,  nor  presented  State,  7  Baxt.  (Tenn.)  484. 

for  challenge  had  unauthorizedly  taken  Texas,  —  Evans    v.    State,    6    Tex. 

his  seat  in  the  box  in  the  place  of  a  App.   513;    Ellison    v.  State,   12  Tex. 

juror  selected  and  had  been  sworn  with  App.  557. 

the  jury.     It  was  held  that  the  court,  Virginia.  —  Dilworth    v.    Com.,    la 

on  objection   made,  should  have  dis-  Gratt.  (Va.)  689;   Bristow  v.  Com.,  15 

charged  him,  substituted  the  juryman  Gratt.   (Va.)  tib\    Tooel  v.  Com.,    11 

originally  selected,  and  had   the  oath  Leigh  (Va.)  749. 

read  ministered  to  the  jury;  and  for  its  West  Virginia,  —  Slate  v.  Davis,  31 

failure  to  take  such  a  course,  and  for  W.  Va.  390. 

retaining   the  person  sworn  and  pro-  United  States,  —  U.   S.  v,  Morris,  i 

ceeding   with  the  trial,  the  judgment  Curt.  (U.  S.)  24;   Silsby  v,  Foote,  14 

was  reversed.  How.  (U.  S.)  218. 
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Coment  to  Discharge.  —  In  some  cases  it  has  been  held  that  if  a 
juror  is  sworn,  he  cannot  be  discharged  without  the  consent  of 
the  parties  for  any  cause  existing  at  the  time  he  was  sworn.* 

b.  Effect.  —  The  effect  of  the  discharge  of  an  individual  juror 
for  a  cause  not  going  to  the  competency  of  the  whole  jury  is  a  mat- 
ter largely  governed  by  statutes,  and  no  general  rules  can  be  laid 
down  in  regard  thereto.*  In  many  states  the  court  is  authorized 
to  substitute  another  qualified   juror   for  the  one  discharged  • 


Motion  In  EiBBet  a  Peremptory  Chal- 
lenge. —  There  is  no  error  in  discharg- 
ing a  juror  on  a  motion  which  is  in 
effect  a  peremptory  challenge.  Mingia 
V.  People.  54  111.  274. 

Formal  Motion  Hot  Feoeeeary.  —  Dur- 
ing the  trial  it  is  sufficient  to  call  the 
attention  of  the  court  to  the  disqualifi- 
cation of  a  juror  without  a  formal  mo- 
tion to  invoke  the  ruling  of  the  court. 
Crockett  v,  McLendon,  73  Ga.  86. 

Waiver  of  Olgeotion.  —  The  couit  can- 
not discharge  a  juror  of  its  oWn  motion 


Evans  v.  State,  6  Tex.  App.  513;  Elli- 
son V,  State,  12  Tex.  App.  557.  But 
see  Sterling  v.  State,  15  Tex.  App.  249; 
Hill  V.  State,  10  Tex.  App.  618. 

Hew  York.  —  By  the  New  York  Code 
Crim.  Pro.,  §  371,  the  discharge  of  a 
juror  after  he  is  accepted  and  sworn  is 
discretionary  with  the  trial  judge. 
People  V.  Beckwith,  103  N.  Y.  360; 
People  V.  Hughes,  137  N.  Y.  29.   ' 

1.  State  V.  Williams,  3  Stew.  (Ala.) 
454;  U.  S.  V.  Watkins,  3  Cranch.  (C. 
C.)  441.    And  see  Orr  v.  Bobb,  Sneed 


and  against  the  consent  of  the  defend-    (Ky.)  244;    Kreuchi  v,  Dehler,  50  111. 
ant,  when   the  objection  to  him   was     176. 


waived  after  disclosure  of  the  fact  that 
he  was  a  member  of  the  grand  jury 
which  found  the  indictment,  which 
fact  would  only  authorize  a  challenge 


Consent  of  Cooniel.  —  A  juror  may  be 
discharged  where  counsel  consents 
thereto.     State  v.  Baber,  74  Mo.  293. 

8.  Under  the  Engliah  Practice,  when  i( 


for  implied  bias.    O'Brian  v.  Com.,  6    is  discovered  during  the  trial  that  one 
Bush  (Ky.)  568.  of  the  jurors  is  incompetent  to  serve. 

Incompetency    DiscoTored    After  Jnror    the  whole  jury  is  discharged.    There- 


Sworn. —  If  a  cause  of  challenge  be 
discovered  after  the  juror  is  sworn, 
and  before  any  part  of  the  evidence  is 
introduced,  he  may  be  discharged  in 
the  discretion  of  the  court.  Meyer  v. 
State,  19  Ark.  156;  Cornelius  v.  State, 
12  Ark.  782;    Wesley  v.  State,  65  Ga. 

731. 


upon  the  names  of  the  eleven  others 
are  immediately  recalled  and  another 
name  is  taken  from  the  panel  to  com- 
plete the  number.  The  accused  is  then 
given  all  his  challenges  to  the  twelve, 
after  which  each  juror,  or  the  person 
substituted  by  the  challenge,  must  be 
sworn  de  novo.     State  v.  Hazledahl,  2 


If  the  court  has  discretion  to  permit  N.    Dak.   524;    People  v,   Damon,   13 

a  peremptory  challenge  after  the  juror  Wend.  (N.  Y.)  351. 

has  been  sworn,  it  is  a  proper  exercise  8.  Alabama.  —  Yarbrough    v.    State, 

of    that    discretion    to    act    upon   the  105  Ala.  43;  Ha wes  v.  State,  88  Ala.  37; 

assurance  of  the  prosecuting  attorney  Bell  v.  State,  44  Ala.  393. 

that    matters  disqualifying   the  juror  California,  —  People    v.    Brady,    72 

came  to  his  knowledge  after  such  juror  Cal.  490. 

was  sworn.     People  v,  Hughes,  137  N.  Illinois,  —  Stone  v.  People,  3  III.  328; 

Y.  29.  Shawneetown  v.  Mason,  82  111.  337. 

Oconrrenoei  Out  of  Preeence  of  Gonrt.  —  Louisiana,  —  State  v,  Moncla,  39  La. 

On  proof  of  facts  occurring  beyond  its  Ann.  868;    State  v,  Nash,  46  La.  Ann. 

presence,  the  court  has  no  power  to  194. 


vacate  the  seat  of  a  juror  who  has  been 
sworn,  and  to  call  another  in  his  place. 
State  V,  Stephens,  11  S.  Car.  319. 

In  Texas  it  has  been  held  that  where, 
after  a  juror  has  been  sworn,  it  appears 
that  he  is  incompetent  to  sit  in  the 
case,  the  court  may,  in  the  exercise  of 
a  sound  discretion,  discharge  him  at 
any    time  before  evidence    is    given. 


Mississippi,  —  Jefferson  v.  State,  52 
Miss.  767. 

Nevada,  —  State  v,  Pritchard,  16 
Nev.  loi. 

North  Carolina,  —  State  v.  Scruggs, 
115  N.  Car.  805. 

North  Dakota,  —  State  v,  Hazledahl, 
2  N.  Dak.  524. 

Tennessee,  —  Deberry      v.      State, 
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and  begin  the  trial  anew.^  In  such  case  the  incompetent 
juror  must  be  legally  discharged  before  the  substitution  can 
be  made.*    Instead  of  replacing  the  discharged    juror,   how- 

(Tenn.  1897)42  S.  W.  Rep.  31;  Garner  Keech  v.  State,  15  Fla.  591;   Jefferson 

V.  State,  5  Yerg.  (Tenn.)  160;   Mahala  v.  State,  52  Miss.  767. 

V.  State,  10  Yerg.  (Tenn.)  537;  State  v.  Hew  Jersey.  —  In  some  cases  it  has 

Curtis,  5  Humph.  (Tenn.)  601;  Lewis  been  held  to  be  the  proper  practice  for 

V.  State,  3  Head  (Tenn.)  143;  Snowden  the  court  to  discharge  the  entire  jury 

V.  State,  7  Baxt.  (Tenn.^  482.  and    order    a    new    one.      Norvell    v. 

IVes/  yirginia. — State  v.  Davis,  31  Deval,  50  Mo.  272;  O'Brian  r.  Com.,  6 

W.  Va.  390.  Bush  (Ky.)  568;    Shelby   «/.   Com.,  91 

In  Yarbrough  v.  State,  105  Ala.  43,  Ky.  563;   State  v.  Cason,  41  S.  Car. 

following  Hawes  v.  State,  88  Ala.  37,  it  531;  State  v.  Stephens,  11  S.  Car.  322; 

was  held  that  where,  after  the  organi-  State  v.  Scarborough,  2  S.  Car.  439. 

zation  of  the  jury,  but  before  the  read-  In  Grable  v.  State,  2  Greene  (Iowa) 

ing    of    the    indictment,    one    of    the  559,  after  the  introduction  of  evidence 

jurors,   after  an   examination  by   the  an  adjournment    was    taken,    during 

court,  is  found  to  be  sick  and  unable  to  which  one  of  the  jurors  separated  from 

sit,  the  court  may  excuse  him  and  com-  his  fellows,  and  upon  the  reassembling 

plete  the  jury  from  the  regular  panel  of  the  court  the  offending  juror  was 

or  on  its  exhaustion  by  a  talesman.  dismissed  and  another  substituted  in 

Oalifomift.  —  Under  the  California  his  stead,  the  defendant  having  ex- 
Penal  Code,  g  1123,  providing  that  if  hausted  his  peremptory  challenges 
during  a  trial,  before  the  introduction  prior  to  such  substitution,  and  this 
of  evidence,  a  juror  becomes  so  sick  as  was  held  reversible  error, 
to  be  unable  to  perform  his  duties,  the  After  Hearing  Evidenee.  —  After  all 
court  may  order  him  to  be  discharged,  the  evidence  for  the  state  has  been 
swear  a  new  juror,  and  begin  the  trial  heard  by  the  traverse  jury  on  a  trial 
anew,  or  may  discharge  the  jury  and  for  felony,  it  is  not  lawful  to  change  the 
proceed  with  a  new  one,  where  a  constitution  of  the  jury  by  discharging 
juror  has  been  discharged  for  sickness,  one  of  its  members  as  incompetent  be- 
the  court,  instead  of  complying  with  the  cause  he  was  on  the  grand  jury  that 
defendant's  request  that  the  rest  of  the  found  the  bill  and  substituting  in  his 
jurors  be  discharged  and  their  names,  place  a  fresh  juror,  then  proceeding 
in  common  with  all  others  summoned,  with  the  trial,  tf&e  prisoner  not  consent- 
placed  in  the  jury  box,  and  the  jury  ing  to  such  substitution,  but  insisting 
impaneled  anew,  may  retain  the  eleven  that  a  mistrial  should  be  declared, 
jurors  subject  to  the  right  of  challenge  Simmons  v.  State,  88  Ga.  272. 
and  complete  the  jury  in  the  usual  1.  State  t/.  Hazledahl,  2  N.  Dak.  521; 
manner.  People  v.  Brady,  72  Cal.  Snowden  v.  State,  7  Baxt.  (Tenn.)  482; 
490.  Deberry  v.  State,  (Tenn,  1897)  42  S.  W. 

Bight  to  Szandne  Bemaining  Jiirors. —  Rep.  31;   Bell  v,  Sute,  44  Ala.   393; 

In  a  capital  case,  if  a  juror  is  excused  FoUin  v,  Foucher,  8  La.  565. 

against  the  objection  of  the  defendant  In  State  v,  Davis,  31  W.  Va.  390,  it 

after  the  panel   has  been  sworn  and  was  held  to  be  within  the  sound  discre- 

evidence  introduced,  jurors  not  excused  tion  of  the  court,  in  the  trial  of  a  felony 

should  not  be  retained  without  afford-  case,  if  a  juror  at  any  time  after  he  is 

ing  the  defendant  an   opportunity  of  sworn  and  before  verdict  becomes  un- 

again  examining  them  before  they  are  able  from  any  cause  to  discharge  his 

resworn.    State  v.  Vaughan,  23  Nev.  duties  as  such  juror,  to  discharge  such 

103.  juror  and  substitute  another  qualified 

Beewearing  Jury.  —  Under  the   Ten-  juror  in  his  place;  and  that  when  such 

uessee  statute,  where  a  juror  is  substi-  substitution   is  made,  the  trial    shall 

tuted  the  other  jurors  are  not   sub-  proceed  just  as  if    it  had  then   com- 

ject    again    to    challenge    and    need  menced  before  a  new  jury, 

not   be   resworn.     Garner   v.  State,  5  8.  In  People  v,  Dolan,  51  Mich.  610, 

Yerg.  (Tenn.)  160;  Mahala  v.  State,  10  it  appeared  that  during  the  temporary 

Yerg.  (Tenn.)  537;  State  v.  Curtis,   5  absence  of   the  prosecuting    attorney 

Humph.  (Tenn.)  601.  from   the  court  room,   the  jury    was 

In  Florida  and  Mississippi \i  seems  to  sworn,  and  the  prosecutor,  on  his  re- 
be   the   practice   to  reswear  the  jury,  turning  and  insisting  upon  his  right, 
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ever,  it  seems  that  the  court  may,  in  its  discretion,  discharge  the 
entire  jury  and  continue  the  case.*  Sometimes  it  is  provided  by 
statute  that  in  case  a  single  juror  becomes  incompetent  during 
the  trial,  a  valid  verdict  may  be  brought  in  by  the  remaining 
jurors.* 

5,  Diioharge  on  Sunday  or  Legal  Holiday.  —  It  is  generally  held 
that  a  jury  may  be  discharged  on  Sunday  or  a  legal  holiday  where 
a  verdict  is  reached  on  that  day;'  but  a  jury  cannot  be  dis- 
charged on  such  day  for  any  other  reason,  unless  authority  to  do 
so  is  conferred  by  statute.* 

was  permitted  against  the  objection  of  panel  or  as  breaking  up  the  panel  alto- 

the  defendant  to  challenge  a  juror  per-  getber.     Silsby  v.  Foote,  14  How.  (U. 

emptoril)r,    whereupon     another     was  S.)  218. 

called  and  sworn  in  against  the  like  8.  Teiaa.  —  By  the  Constitution  and 

objection.     It  was  held  that  as  but  one  laws  of  Texas  as  they  were  in  force  in 

jury  could  serve,  and  the  first  one  had  1878,  if  jurors  not  exceeding  three  died 

been  impaneled   and    sworn    but  not  or  from  any  cause  became  disabled  to 

legally  discharged,  the  conviction   by  sit  during  the  trial,  a  verdict  might  be 

the  second  jury  was  a  nullity.  rendered   by  the   remainder.     Ray  v. 

In  Powell  V.  Sute,  48  Ala.  154,  Slate,  4  Tex.  App.  450. 
where  a  juror  summoned  and  sworn  Waiver  of  Jury  of  TwoIto.  —  Where, 
claimed  exemption  and  asked  to  be  ex-  after  a  trial  for  a  felony  has  begun  to  a 
cused,  which  the  court  refused,  and  jury  of  twelve  men,  one  of  them  be- 
thereupon  the  juror,  stating  that  he  comes  sick,  the  defendant,  with  the 
would  discharge  himself,  left  the  court  consent  of  the  state  and  the  court,  may 
room,  it  was  held  reversible  error  for  waive  a  jury  of  twelve  men  and  agree 
the  court,  without  discharging  him,  that  the  trial  shall  proceed  with  the 
and  without  the  consent  of  the  accused,  eleven  jurors,  and  that  their  verdict 
to  select  another  juror  in  his  stead.  shall  **  be    as    valid   and   binding    as 

1.  State  V.  Hazledahl,  2  N.  Dak.  524;  though    rendered   by  the   full   jury.'* 

Snowden  v.  State,  7  Baxt.  (Tenn.)  482;  State  v.  Grossheim,  79  Iowa  75. 

State    V,    Curtis,    5    Humph.   (Tenn.)  Hot  WaiTor  of  Olgeetioii  to  Impropar 

601.  Bisoharge.  —  That  the  objecting  party 

In  Alahama  it  is  held  that  where  the  consented  to  proceed  with  eleven  jurors 

discharge  of  a  juror  occurs  before  the  after  the  improper  discharge  of  a  juror 

jury  retires,  his  place  should  be  sui>-  against  objection  was  held  not  to  be  a 

plied  and  the  trial  begun    anew,;  but  waiver  of  the  objection  to  the  improper 

where  the  discharge  occurs  after  retire-  discharge.     Mahoney  v,  San  Francisco, 

ment,   the  entire   jury    must   be  dis-  etc.,  R.  Co..  no  Cal.  471. 

charged.     Bell  v.  State,  44  Ala.  393.  8.  U.  S.  v.  Ball,  163  U.  S.  662;    Mc- 

Failnre  to  FoUow  Statute  Hot  anAo-  Corkle  v.  State,  14  Ind.  39;  Joy  v. 
qnittal.  —  Where  the  court,  having  dis-  State,  14  Ind.  139;  Territory  v,  Nichols, 
charged  a  juror  for  illness,  dismissed  3  N.  Mex.  76;  People  v,  Soto,  65  Cal. 
the  remaining  eleven,  instead  of  caus-  621.  For  a  full  discussion  of  this  sub- 
ing  another  person  to  be  summoned  in  ject  see  the  article  Verdict. 
the  place  of  the  discharged  juror  and  4.  Under  Hill's  Anno.  Laws  Oregon, 
commencing  the  trial  anew,  as  pro-  §  928,  providing  that  no  court  can  be 
vided  by  statute,  the  refusal  to  take  the  opened  nor  any  judicial  business  trans- 
course  pointed  out  by  statute  was  held  acted  on  Sunday,  except  to  instruct  the 
not  to  have  the  effect  of  acquitting  the  jury  then  deliberating,  to  receive  aver- 
defendant.  Mixon  v.  State,  55  Ala.  diet,  or  for  the  exercise  by  a  magistrate 
129.  of  his  powers  in  a  criminal  action,  it 
'  Civil  Oase.  —  Where  a  juror  has  been  was  held  that  there  was  no  authority 
discharged  for  illness  after  the  plaintiff  to  discharge  a  jury  on  Sunday  because 
has  commenced  to  open  to  the  jury,  it  of  inability  to  agree  on  a  verdict, 
is  in  the  discretion  of  the  court  whether  Ex  p,  Tice,  (Oregon  1897)  49  Pac.  Rep. 
the  situation  shall  be  treated  simply  as  1038.  See  also  Jackson  v.  State,  102 
creating  a  vacancy  on  a  still  existing  Ala.  76. 
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6.  Bffeet  of  Diaoharging  Jury  —  a.  When  Operating  as  Dis- 
charge OF  Accused.  —  It  is  well  settled  that  an  arbitrary  dis- 
charge of  the  jury  in  a  criminal  case  where  no  circumstances  exist 
which  call  for  the  court  to  exercise  its  discretion  in  that  behalf 
will  operate  as  an  acquittal  of  the  defendant.^ 

d.  When  Not  Operating  as  Discharge  of  Accused.  — 

Where  an  imperious  necessity  requires  that  the  jury  be  dis- 
charged before  arriving  at  a  verdict  •  such  discharge  will  not 
operate  as  an  acquittal  of  the  defendant,  but  he  may  be  put  on 
trial  again.'  The  irregular  discharge  of  a  jury  before  evidence  is 
introduced  has  been  held  to  be  no  reason  for  discharging  the  pris- 
oner,* and  where  the  defendant  consents  to  the  discharge  he  can- 
not afterwards  invoke  the  defense  of  once  in  jeopardy.* 

1.  Alahama.  —  Bell  v.  State,  44  Ala.  v.  Pierce,  77  Iowa  245 ;  State  v.  Black- 

393;   McCauley  v.  State,  26  Ala.  135;  man,  35  La.  Ann.  483;  Com.  v,  Burke, 

Cobia  V.  State,  16  Ala.  781;   Ned  v.  16  Gray  (Mass.)  32;  People  v.  Olcott,  2 

State,  7  Port.  (Ala.)  213.  Johns.  Cas.  (N.  Y.)  301 ;    McCreary  v, 

Arkansas,  — State  v.  Ward,  48  Ark.  Com.,  29  Pa.  St.  323;  Com.  v.  Cook,  6 

36;  Whitmore  v.  State,  43  Ark.  271.  S.  &  R.  (Pa.)  577. 

Caiifomia.  —  People    v.    Curtis,    76  For  a  full  discussion,  see  the  article 

Cal.  57;  People  r.  Webb,  38  Cal.  467.  Jeopardy,  ii  Am.  and  Eng.  Encyc.  of 

Connecticut,  —  State     v.    Allen,     46  Law  (ist  ed.)  950. 

Conn.  531.  4.  State  v.  Williams,  3  Stew.  (Ala.) 

Indiana,  —  Adams  v.  State,  99  Ind.  454;  State  v.  Brown,  47  Ohio  St.  102. 

244.  In  State  v,  Burket.  2  Mill.  (S.  Car.) 

Mississippi,  — Whitten    v.    State,    61  155,  the  jury  could  not  be  completed 

Miss.  717.  for  the  want  of  talesmen,  and  it  was 

Nebraska,  —  State   v.  Shuchardt,   18  held  that  the  prisoners  had  not  been 

Neb.  454.  put  upon  their  trial  and  that  therefore 

New    York,  —  Grant    v.    People,    4  they  were  not  discharged. 

Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  Jvry  Diseharged  Before  Case  Called.  — 

527.  A  party  to  an  action  cannot  complain 

North  Carolina,  —  Matter  of  Spier,  I  that  jurors  were   discharged   for  the 

Dev.  L.  (N.  Car.)  491.  term  when  it  appears  that  they  were 

Ohio.  —  Hines  v.  State,  24  Ohio  St.  discharged  before  his  case  was  called, 

139;  Mitchell  V.  State,  42  Ohio  St.  383.  and  that  no  exception  was  taken  to  the 

Tennessee,  —  State      v,     Connor,     5  action  of  the  court.     Anderson  v.  Wa- 

Coldw.  (Tenn.)  311;    Hines  v.  State,  8  satch,  etc.,  Valley  R.  Co.,  2  Utah  518. 

Humph.  (Tenn.)  597.  5.  Kinloch's  Case,  Foster  22;  Rex  v, 

TVjraj.  —  Powell   v.   State,   17    Tex.  Stokes,  6  C.  &  P.  151,  25  E.  C.  L.  327; 

App.   346;    PizaAo   V,   State,   20  Tex.  Com.  v.  Cook,  6  S.  &  R.   (Pa.)  577; 

App.  139.  State  V.  Wamire,  16  Ind.  357;   Fowler 

See  contra^  0*Brian  v.  Com.,  6  Bush  v.  State,  85  Ind.  538;  People  v,  Kerm, 

(Ky.)  568.  8  Utah  269. 

For  a  full  discussion  of  this  subject,  Diieharge  at  Seqnest  of  Befondant.  — 

see  the  article  Jeopardy,  11  Am.  and  If  a  defendant  discovers  that  a  juror 

Eng.  Encyc.  of  Law  (ist  ed.)  950.  has  become  disqualified,  or  has  miscon- 

Lk  Civil  Oase.  —  An  illegal  discharge  ducted  himself,  he  may,  upon  proper 

of  a  jury  in  a  ciyil  case  will  not  work  a  request,   undoubtedly  secure  the  dis- 

discontinuance    of    the    cause.      Ash-  charge  of  the  jury,  but  in  securing  this 

baugh  V,  Edgecomb,  13  Ind.  466.    And  right  he  does  not  become  entitled  to  a 

see  Leas  v,   Patterson,   38   Ind.    465;  release    from    the    charge     preferred 

Maynard  v.  Black,  41  Ind.  310.  against  him.     Henning  v.  State,    160 

9.  As  to  what  constitutes  a  sufficient  Ind.  386. 

necessity  for  discharging  the  jury,  see  Defendant  Electing  to  Have  Game  Con- 

in/ra,  XI.  7.  Grounds  for  Discharge,  tinned.  —  In  Slate  v.  Falconer,  70  Iowa 

8.  State  V,  Allen,  46  Conn.  531;  State  416,  after  both  parties  had  introduced 
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c.  Power  of  Court  over  Jury  After  Discharge.  —  It 

seems  to  be  generally  regarded  as  the  correct  rule  that  after  a 
jury  has  been  discharged  the  power  of  the  court  over  it  is 
gone  and  it  cannot  be  recalled  for  a  further  consideration  of  the 
verdict.* 

7.  Oroonds  for  DiBcharge  —  a.  In  General.  —  As  has  been 
hereinbefore  stated,  the  court  is  authorized  to  discharge  a  jury  in 
a  criminal  case  before  verdict  only  where  an  absolute  necessity 
calls  for  such  action.*  There  are  certain  fairly  well  defined 
grounds  which  are  considered  sufficient  to  constitute  such  neces- 
sity,* but  naturally  the  question  depends  to  a  large  extent  upon 
the  circumstances  of  the  particular  case.*     In  the  notes  are  given 

evidence,  the  district  attorney  filed  a  are  more  than  twelve  jurors  impaneled 

motion  to  examine  a  witness  who  had  —  i.  e.^  thirteen  —  and   the  last  juror 

not  been  before  the  grand  jury  and  of  sworn  can  be  pointed  out  during  the 

whose  evidence  the  notice  prescribed  trial,  he  may  be  dismissed  from  the 

by  statute  had  not  been  given.     The  panel  and  the  trial  proceed  before  the 

court  having  sustained  the  motion,  the  legally  constituted  jury;  or  if  the  fact 

defendant  elected   to  have  the  cause  is  discovered  before  verdict,  the  case 

continued,   whereupon   the  jury    was  may  be  withdrawn  from  the  jury  and 

discharged  and  the  cause  continued  to  a  new  jury  impaneled  and  sworn  to  try 

a  subsequent  term.     It  was  held  that  a  it.     Bullard  v.  State,  38  Tex.  504,  ap- 

plea  of  former  jeopardy  at  the  subse-  proved  in  Davis  v.  State,  q  Tex.  App. 

quent  term,  on  this  state  of  facts,  was  634,  as  to  the  first  proposition, 

unavailable.     See  State  v,  ParkeiCi  ^  Mifloonduot    of   Mfloner,  —  The   jury 

Iowa  586,  wherein,  under  substantially  may  be  discharged  when  the  prisoner, 

similar  conditions,  it  was  held  that  the  by  his  own  conduct,  places  it  out  of  the 

defendant   had    not    previously    been  power  of  the  jury  to  investigate  his 

placed  in  jeopardy.  case  correctly.     Mahala  v.   State,    10 

Where  the  Seoord  Is  SUent  m  to  the  Yerg.  (Tenn.)  532. 

Ck>iiMnt  of  the  defendant,  consent  will  To  Bind    Pxlioner    Over   to    Snparior 

be  presumed.     People  v.  Kerm,  8  Utah  Court.  —  Under     the     Georgia    County 

368.  Court  Act,  allowing  the  judge  to  bind 

1.  Mills  V,  Com.,  7  Leigh  (Va.)  751;  the  prisoner  over  to  the  Superior  Court 

State  V,  Dawkins,  32  S.  Car.  17;  West  if  it  shall  appear  on  the  trial  that  a  fel- 

V,  West,  etc.,  R.    Co..  61   Miss.  536;  ony  has  been  committed,  when  such  a 

Bond  V.  Wood,  69  111.  282.     For  a  gen-  condition  exists,  and  after  all  the  evi- 

eral  discussion  of  this  point,  see  the  dence  is  in,  the  court  may  discharge 

article  Verdict.  the  jury  and  bind  the  prisoner  over. 

9.  See  supra^  XI.  2.  Necessity  for  Dis-  Cunningham  v.  State,  80  Ga.  4. 

charge.  Jury  Betnming  Yerdiet  in  Yiolfttton  of 

8.  See  the  following  sections.  Sworn  Duty.  —  Where  a  verdict  is  such 

4.  The  Esoape  of  the  Prlioner  is  a  sufii-  as  to  convince  the  court  that  the  jurors 

cient  ground  for  discharging  the  jury,  have    purposely    and    wilfully    disre- 

State  ex  rel.  Battle,  7  Ala.  259.  garded   the  evidence  and  relumed  a 

The  Illegal  Drawing  of  a  Jury  is  a  verdict  in    violation    of    their   sworn 

sufficient  ground   for  discharging    it.  duty,  it  will  not  only  be  justified  in 

Barney  v.  State,  49  Neb.  515.  discharging  the  jury,  but  it  will  be  its 

Ignoranoe  of  Juror.  —  When,   in  the  duty  to  do  so.     People  v.  Murray.  85 

progress  of  a  trial,   it  comes  to  the  Cal.  350. 

knowledge  of  the  court  that  one  of  IMiqiulified   Jnror.  —  Where,    during 

the    Jurors  does    not   understand  the  the  trial  of  a  capital  case,  the  defend- 

English  language,  the  jury  may  be  dis-  ant  questions   the  qualification  of    a 

charged,  a  new  one  impaneled,  and  the  juror,  and  the  court  finds  and  declares 

trial  begun  de  novo.    People  v,  Lopez,  him  disqualified,  there  is  no  error  in 

2  Edm.  Sel.  Cas.  (N.  Y.  Oyer  &  T.  Ct.)  refusing  to   permit  the  defendant  to 

262.  waive  the  disqualification  or  to  proceed 

Thirteen  Jurors  Impaneled.  —  If  there  with  eleven  jurors,  nor  in  the  action 
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some  instances  wherein  it  was  held  that  a  sufficient  necessity  did 
not  exist  to  warrant  the  discharge  of  the  jury.* 

Sepanttion  of  Jury.  —  Where,  after  the  submission  of  a  cause, 
the  jurors  separate  before  agreement  without  permission,  such 
action  on  their  part  furnishes  good  ground  for  discharging  them 
and  ordering  a  new  trial,  as  it  will  vitiate  any  verdict  they  may 
thereafter  render.* 

of  the  court  in  discharging  the  jury.  A^jonmment  —  Abionoe  of  Judgo  from 

State  t/.  Ailen,  46  Conn.  531.  IMftriet.  —  That    a    special  judge    ad- 

OivllCMe  —  Ho  Heeeesity  for  Yordlot. —  journed  the  trial  and  left  the  district 

The  jury  may  be  discharged  whenever  temporarily  is  no  ground  for  discharg- 

it  is  determined  by  the  presiding  judge  ing  the  jury.     Powers  v.  State,  23  Tex. 

that  there  is  no  necessity  for  its  ver-  App.  42. 

diet.      Stepp    V.    National     L.,    etc.,  To     Procure     Hew    Indiotment.  —  In 

Assoc.,  37  S.  Car.  417.  State  v.  M'Kee,  i   Bailey  L.  (S.  Car.) 

Ifiiiee   Properly    Txlable    by  Court. —  651,  it  was  held  that  where  the  jury 

The  court  may  discharge  a  jury  im-  was  di  charged  in  order  to  allow  the 

paneled  under  the  supposition  that  the  prosecutor  to  procure  a    new   indict- 

case   in  hand  was  a  jury  case  when,  ment,  it  operated  as  an  acquittal, 

from  developments  on  the  trial,  it  be-  Judge  Erroueously  Begmrding    Indiot- 

comes  apparent  that  the  case  is  one  for  ment  Livalid.  —  A  discharge  of  the  jury 

the  court,  and  that  it  is  inexpedient  to  after  the  introduction  of  testimony,  the 

submit  any  specific  questions  to  a  jury,  judge  erroneously  regarding  the  indict- 

Smith  V.  Barclay,  54  Minn.  47.  ment  as   invalid   and    the    defendant 

Juitioe's  Court  —Failure  of  Defendant  neither  consenting  nor  objecting,  is  not 

to  ^Appear.  —  When   a  defendant  in  a  a  discharge  from  necessity.     Robinson 

justice's  court  who  has  demanded  a  v.  Com.,  88  Ky.  386. 

jury  fails  to  appear  on  the  return  day.  Jury  Deprived  of  Aocommodations  for 

the  jury  may  be  discharged.     Helmick  Sleep  or  Sett.  —  A  jury  cannot  be  de- 

V.  Churchill,  92  Hun  (N.  Y.)  524;  Kil-  prived  of  accommodations  for  sleep  or 

Patrick  v.  Carr,  3  Abb.   Pr.  (N.  Y.  C.  rest  and  that  fact  made  a  cause  for  dis- 

PI.)  117*  charging  them  before  the  completion  of 

1.  In  Poage  v.  State,  3  Ohio  St.  238,  the  duties  for  which  they  were  impan- 

il  was  held  error   which   operated   to  eled,  without  thereby  entitling  the  ac- 

discharge   the   prisoner  that  the  jury  cused  to  a  defense  of  former  acquittal. 

was  discharged  after  retiring  to  con-  Conklin  v.  State,  25  Neb.  784. 

sider    the   verdict,  where    the    record  2.  People  v.  Reagle,  60  Barb.  (N.  Y.) 

showed  that  the  jurors  sent  a  note  10  527;    Wyatt  v.  State,  i  Blackf.  (Ind.) 

the    presiding    judge,  stating:     "  We  256.     But  see  Standley  v.  State,  10  Ga. 

cannot  agree  on  our  verdict.     One  of  82. 

our  jurors  is  not  a  naturalized  citizen.  Abeenee  of  Juror.  —  Where,  after  the 

We   want  your  opinion   to  see    if   we  submission  of  a  criminal  cause,  one  of 

can't  be  discharged,"  and  further  that  the  jurors  absents  himself,  it  will  fur- 

'*  the  jury  aforesaid  being  brought  into  nish  sufficient  grounds  for  discharging 

court,  court  ordered  said  jurors  to  be  the  jury.     State  v,  M'Kee,  i  Bailey  L. 

discharged  from  the  further  considera-  (S.  Car.)  651;    State  v.  Scarborough,  2 

tion  of  this  cause."  S.  Car.  439;    State  v.  Hall,  9  N.  J.  L. 

To  Allow  Appeal  of  Solidtorfor  State.  256;   Reg.  v.  Ward,  10  Cox  C.  C.  573. 

—  In  State  v.  Prince,  63  N.  Car.  529,  And  see  State  v.  La  Croix,  8  S.  Dak. 

which  was  a  trial  of  three  defendants  369. 

for  a  capital  case,  the  court  granted  Separation  by  Content  of  Aoeueed.  —  In 

the  defendants*  motion  to  allow  them  Hilands  z/.  Com.,   iii   Pa.   St.   i,   the 

to  be  witnesses  for  each  other,   and,  trial  of  an  indictment  for  murder,  the 

for  the  purpose  of  allowing  an  appeal  jurors,  after  being  sworn,  were  allowed 

of  the  solicitor  for  the  state,  against  to  separate  over  night  by  consent  of  the 

the  objection  of  the  defendants,  with-  accused.     The  next  morning  the  court, 

drew  a  juror  and  declared  a  mistrial,  considering  this  an  irregularity  which 

This  was  held  to  be  such  an  erroneous  was  not  cured  by  the  consent  of  the 

exercise  of  discretion  as  would  entitle  prisoner,    discharged     the    jury    and 

the  defendants  to  their  discharge.  ordered  a  new  one  to  be  impaneled. 
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DiMhurge  of  Jurort  JUR  F.  and  of  Jury. 

Aliflnago  of  Juor.  —  Where  it  appears  after  the  jury  has  been 
sworn  that  one  of  the  jurors  is  an  alien,  and  therefore  incompe- 
tent for  jury  duty,  he  may  be  discharged.* 

b.  Inability  to  Agree  —  (i)  In  General.  — Inability  of  the 
jurors  to  agree  upon  a  verdict  may  constitute  such  a  necessity  as 
will  require  the  discharge  of  the  jury  without  prejudice  to  another 
trial ;  but  this  inability  to  arrive  at  a  verdict  must  be  sufficiently 
positive  to  constitute  an  absolute  necessity.* 

It  was  held  that  as  the  separation  did  them  they  are  made  as  comfortable  as 

not  give  rise  to  such  an  absolute  neces-  circumstances     will     admit    of;     are 

sity  as  to  justify  the  discharge  of  the  accommodated  with  fire  and  light,  and 

jury,   the    discharge  operated    as    an  are  allowed  reasonable  refreshments  at 

acquittal.  proper    intervals.       This    change     is 

in.  (HtU  GaiOi. —  The  court  may  dis-  owing  to  a  general  change  of  circum- 

charge  a  jury  in  a  civil  case  without  stances,  and  among  others,  to  the  more 

the  consent  of  the  parties  where  it  ap-  proper  estimation  of  the  agency  of  the 

pears  that  one  of  the  jurors  has  ab-  jury  in  criminal  trials  than  was  for- 

sconded   or  is  unavoidably  taken   off  merly  had.     Practically,    as    well    as 

from   the  other  jurors.     Orr  v.  Bobb,  theoretically,  there  is  now  a  trial  by 

Sneed  (Ky.)  244:    Harris    v.    Doe,    4  jury;  the  members  of  it  are  deemed  to 

Blackf.  (Ind.)  369;  Pennell  t/.  Percival,  be  sound  and   intelligent  men;    it  is 

13  Pa.  St.  197.  supposed  that  their  minds  and  facul- 

1.  Keech  v.  State,  15  Fla.  591;  Peo-  ties  are  to  be  exercised  on  the  subjects 

pie  V.  Barker,  60  Mich.  277;   Stone  v,  committed  to  them;  and  that  their  ver- 

People,  3  111.  328;  Thomas  v,  Leonard,  diet  is  the  truth,  as  found  by  the  evi- 

5  111.  556.  dence  submitted  to  them.     Inthisstfite 

8.  The  Modem  Doctrine. Stated.  —  '*  By  of  things,  to  attempt  to  coerce  them  by 
necessity  cannot  be  intended  that  restraints  and  privations  would  be  ab- 
which  is  physical  only;  the  cases  cited  surd.  The  jury  themselves  would  re- 
are  not  of  that  sort,  for  there  is  no  ap-  volt  at  any  attempts  to  overpower  their 
plication  of  force  upon  the  court  or  the  minds  by  famine  or  other  violence,  and 
jury  which  produced  the  result.  It  is  resolute  adherence  to  opinions  already 
a  moral  necessity,  arising  from  the  im-  formed  would  be  the  sure  consequence 
possibility  of  proceeding  with  the  cause  of  any  unreasonable  effort  to  coerce 
without  producing  evils  which  ought  them  into  a  formal  agreement*  This 
not  to  be  sustained.  According  to  the  change  in  the  manners  of  the  times  of 
practice  of  England  in  ancient  if  not  in  necessity  produces  a  change  in  the 
modern  times,  it  may  be  doublful  course  of  trials.  If  a  jury  cannot  now 
whether  the  mere  disagreement  of  a  be  starved  into  a  verdict,  if  they  can- 
jury  would  constitute  the  necessity  in  not  be  carried  in  the  train  of  the  judge 
question:  for  by  that  law  the  jury,  from  county  to  county,  it  seems  neces- 
after  the  cause  is  committed  to  them,  sarily  to  follow  that  when  they  have 
are  to  be  kept  without  meat  or  drink,  applied  their  minds  to  the  case  as  long 
fire  or  candle,  until  they  shall  have  as  attention  can  be  useful,  and  have 
agreed;  and  if  this  shall  not  be  until  come  to  a  settled  opinion  resulting  in  a 
the  term  of  the  court  is  closed,  they  disagreement,  the  cause  must  be  taken 
may  be  made  to  follow  the  judge  in  from  them;  and  public  justice  de- 
carts  to  the  next  shire,  and  so  until  mands  that  another  trial  should  be 
they  shall  have  agreed.  Under  this  had."  Parker,  C.  J.,  in  Com.  v.  Pur- 
se ve.re  coercion  it  will  be  rare  that  a  chase,  2  Pick.  (Mass.)  521. 
jury  withholds  a  verdict  beyond  a  rea-  InaUlity  to  Agree  Fot  a  Heeeiiitj. — 
sonable  time,  though  it  may  well  be  Where  the  jurors  cannot  agree  because 
doubted  whether  a  verdict  so  obtained  their  minds  cannot  come  to  the  same 
would  do  any  honor  to  the  administra-  conclusion  from  the  evidence,  it  is  not 
tion  of  justice.  It  is  well  known  that  such  a  case  of  necessity  as  will  author- 
this  manner  of  dealing  with  juries  has  ize  their  discharge.  Mahala  v.  State, 
not  been  practised  in  this  common-  10  Yerg.  (Tenn.)  532. 
wealth  [Massachusetts]  of  late  years,  if  Unless  Some  Great  and  Orermlliig 
it  ever  was.     In  all  cases  committed  to  Heeessitj  requires  a  different  course,  the 
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IHMharge  of  Jiir«n  JUR  Y.  and  of  Jury. 

Moro  iMMgrooaont.  —  The  power  to  discharge  a  jury  should  not  be 
exercised  in  a  case  of  mere  disagreement,  but  only  after  there  has 
been  a  long  effort  to  agree,  and  it  appears  satisfactorily  to  the 
court  that  there  is  no  reasonable  probability  of  an  agreement.^ 

0*|itel  OfeMi  —  TUony  Triali.  —  Some  of  the  early  cases  go  to  the 
extent  of  denying  to  the  court  the  right  to  discharge  the  jurors  in 
a  capital  case,  or  on  a  trial  for  a  felony,  because  of  their  inability 
to  arrive  at  a  verdict,  unless  with  the  consent  of  the  accused.* 

Xodon  Dootrtno  —  BiMrotion  of  jndgo.  —  According  to  the  modern 
doctrine,  however,  in  a  case  of  felony,  capital  or  otherwise,  or  on 
trial  of  a  misdemeanor,  or  in  a  civil  proceeding,  the  trial  judge 
has  a  discretionary  power  to  discharge  the  jury  without  the  con- 
sent of  either  party  where,  after  sufficient  or  reasonable  time  for 
deliberation,  an  agreement  cannot  be  reached.' 

court  should  continue  its  session  until  8.  Colomdo,  —  In  re  Allison,  13  Colo. 

the  end  of  the  term  prescribed  by  law  525. 

before  discharging  a  jury  charged  with  Idaho,  —  People  v.   Stock,   i    Idaho 

a  criminal  case  and  entering  a  mis-  218. 

trial.     Barrett  v.  Stale,  35  Ala.  406.  Maine,  —  Richards  v.  Page,  81  Me. 

The  court  may  discharge  the  jury  of  563. 

a  prisoner  capitally  indicted  only  in  a  Massachusetts,  —  Com.  v,  Bowden,  9 

case  of  absolute  necessity,  to  constitute  Mass.  494;   Com.  v.  Purchase,  2  Pick, 

which  there  must  be  some  other  ingre-  (Mass.)  521. 

dient    than   mere   inability   to    agree.  Michigan,  —  People  v,   Harding,  53 

Com.  V.  Cook,  6  S.  &  R.  (Pa.)  577.  Mich.  48. 

1.  Exp,  Maxwell,  11  Nev.  436.  Minnesota.  —  Rollins  v,  Noltiug,  53 

Simple  Statament  of  Inability.  —  The  Minn.  232. 

jury  cannot  be  discharged  simply  be-  Missouri,  —  State    v,   Matrassey,  47 

cause  the   members  thereof  say-  that  Mo.  295. 

they  are  unable  to  agree  upon  a  ver-  New    York,  —  People    v,    Olcott,    2 

diet.    Josephine  v.  State,  39  Miss.  613.  Johns.   Cas.   (N.    Y.)  301;    People    v, 

Detontimi  to  Bud  of  Torm.  —  Where  Green,  13  Wend.  (N.  Y.)  55;  People  v. 

jurors  state   that  they  are  unable  to  Goodwin,  18  Johns.  (N.  Y.)  187. 

agree,  the  court  may  discharge  them  or  Pennsylvania,  —  McCreary  v.  Com., 

may  deuin  them  to  the  end  of   the  29  Pa.  St.  323. 

trial.    Osborne  v,  Wilkes,  108  N.  Car.  Tennessee,  —  State    v.    Pool,    4    Lea 

651.  (Tenn.)    363;    State    v,    Waterhouse, 

DlMharge  by  Custodian.  —  Where  the  Mart.  &  Y.  (Tenn.)  278. 

court  directed  the  officer  in  charge  of  Texas,  —  Brady  v.    State,    21    Tex. 

the  jury  to  discharge  the  jurors  at  a  App.  659;    Varnes  v.  State,  20  Tex. 

specified  time  if  there  was    then  no  App.  107. 

probability  of  their  agreeing,   it  was  Virginia,  —  Jones  v.  Com.,  86  Va. 

held  that  so  long  as  the  probability  of  740. 

agreement  was  in  doubt  the  officer  was  United  States,  —  U.   S.   v,   Perez,    9 

not  authorized  to  discharge  them,  but  Wheat.  (U.  S.)  579. 

that  he  should  have  kept  them  until  England,  —  Winsor  v,  Reg.,  6  B.  & 

informed  by  them  that  there  was  no  S.  143,  118  E.  C.  L.  143. 

probability   of   agreement.      State    v.  If  tho  Othor  BnsineM  of  tho  Court  Has 

Cottrell,  19  R.  I.  724.  Boon  Dispotod  Of,  and  the  jurors  have 

8.  Ned  V,  State,  7  Port.  (Ala.)  187;  considered  their  verdict  so  long  as  to 

Com.  V,  Cook,  6  S.  &  R.   (Pa.)  577;  indicate  the  absence  of  all  probability 

Mahala  v.  State,  10  Yerg.  (Tenn.)  532;  that  they  will  agree,  the  court  may  dis- 

Williams  v.  Com.,  2  Gratt.  (Va.)  568.  charge  them  and  enter  a  mistrial.     Bar* 

When  Both  8idM  Protoit  Against  tho  rett  v.  State,  35  Ala.  406. 

IMsohargo  of  the  jurors  for  inability  to  Modom  Dooteino.  —  In  Com.  v,  Roby, 

a^ree,  the  court  may  retain  them  and  12  Pick.  (Mass.)  496,  it  was  said  by  C. 

five  additional  instructions.     Hogg  v.  J.   Shaw    that  **  it    has  been  held  in 

tate.  7  Ind.  551.  modern    times,   though    it    was    long 

651  Volume  XII. 


Discharge  of  Jurors  JUR  Y,  and  of  Jury. 

Bovoral  BefSDAdants.  —  On  the  trial  of  an  indictment  against  several 
defendants,  if  the  jurors  agree  as  to  one  or  more  of  the  defend- 
ants, but  are  unable  to  agree  as  to  others,  their  verdict  may  be 
received  as  to  the  former  and  they  may  be  discharged  as  to  the 
others.* 

Baasonable  Time  for  Deliberation.  —  What  will  constitute  a  reasonable 
time  for  deliberation  is  not  capable  of  exact  determination,  but 
regard  must  be  had  to  the  character  of  the  case,  the  length  of  the 
trial,  the  forum,  and  other  circumstances  from  which  the  reason- 
ableness of  the  deliberation  can  be  determined.* 

Beason  for  Goart's  Conclusion  —  Beeord.  —  The  court  should  not  only 
be  satisfied  of  the  improbability  of  an  agreement,  but  the  reasons 
for  such  conclusion  should  be  set  out  in  the  order  of  discharge, 
that  the  reviewing  court  may  consider  them,'  and  for  the  like 
reason  the  record  of  the  discharge  should  contain  all  the  essential 
facts  upon  which  the  order  of  discharge  was  based,  as  well  as  the 
determination  of  the  court  thereon.* 

doubted  and  these  doubts  were  coun-  Fettj  Case  in  Justice's  Court.  —  In 
tenanced  by  some  respectable  authori-  Fowler  v.  State,  85  Ind.  538,  which  was 
ties,  that  where  the  jury,  after  being  a  prosecution  in  a  justice's  court  for 
long  kept  together,  cannot  agree,  the  unlawful  sale  of  intoxicating 
where  it  is  manifest  that  they  have  no  liquors,  the  court,  in  declining  to  in- 
reasonable  prospect  of  agreeing,  and  terfere  with  the  action  of  the  justice  in 
no  means  remain  but  famine  or  ex-  discharging  the  jury  after  about  three 
haustion  to  compel  them  to  agree,  or  hours'  deliberation,  and  until  late  in 
where  the  powers  of  the  court  are  near  the  night,  said:  "The  decisions 
terminating  by  the  legal  termination  of  which  declare  the  rule  governing  in 
their  session,  the  court,  as  a  power  cases  of  trials  in  courts  of  superior 
necessarily  incident  to  the  due  and  jurisdiction  in  cases  of  felony  cannot 
regular  administration  of  justice,  may  be  applied  in  their  rigorous  strictness 
discharge  the  jury  without  the  consent  to  trials  before  justices  of  the  peace 
of  the  prisoner,  and  again  impanel  a  upon  a  charge  of  a  misdemeanor  where 
jury  and  put  him  upon  bis  trial."  no  severe  penalty  can  be  inflicted,  and 
Citing  Com.  v.  Bowden,  9  Mass.  494;  where  an  appeal  lies  which  secures  a 
People  V.  Goodwin,  18  Johns.  (N.  Y.)  trial  de  n&vo.  It  is  obvious  that  the 
187;  U.  S.  V.  Perez,  9  Wheat.  (U.  S.)  phrase  *  a  reasonable  time  '  is  a  rela- 
579.  tive  one,  and   is  to   be  considered  as 

1,  Com.  V.  Wood,  12  Mass.  313;  having  relation  to  the  forum,  the  char- 
Com.  V.  Cook,  6  S.  &  R.  (Pa.)  577.  acler  of  the  charge,  and  the  extent  of 

Discharge  for  Inabilitj  to  iUpree  as  to  the  penalty.  It  would  be  unreasonable 
AIL  —  In  Com.  v.  Cook,  6  S.  £  R.  (Pa.)  to  require  a  jury  to  be  kept  a  great 
577,  a  capital  case,  the  court,  after  length  of  time  in  a  justice's  court  where 
fully  discussing  the  power  to  discharge  the  charge  is  not  one  of  very  great 
jurors,  held  that  three  of  the  defend-  gravity  and  the  punishment  cannot  ex- 
ants  were  entitled  to  their  discharge  tend  beyond  a  fine  of  a  few  dollars." 
because  the  jurors  were  discharged  8.  State  v.  Pool,  4  Lea  (Tenn.)  363. 
without  and  against  the  consent  of  the  4.  Beeord  Must  Show  Keoeosity  for  Die- 
prisoners  merely  because  they  had  not  oharge. —  In  Dobbins  v.  State,  14  Ohio 
agreed,  and  said  they  never  could  St.  493,  it  was  said  that  when  the  court 
agree  as  to  the  case  of  one  of  the  pris-  is  convinced  that  the  deliberation  is  for 
oners,  though  as  to  two  of  them  they  such  a  time  as  to  preclude  the  possibil- 
had  agreed  and  were  ready  to  give  a  ity  of  agreement,  and  the  facts  are  such 
verdict  if  the  court  would  receive  it.  as  to  justify  the  conviction,  the  order 

2.  Stale  V.  Reinhart,  26  Oregon  466.  discharging  the  jury  may  be  made. 
See  infra,  XI.  7.  b,  (2)  Length  of  Delih-  But  as  this  order  may  most  materially 
eration.  affect  the  legal  rights  of  the  party,  and 
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(Ratomenti  of  Juron  —  ConelnfiTonoM.  —  While  the  report  of  the  jury 
is  competent  evidence  upon  which  the  court  may  act  in  deter- 
mining the  possibility  of  an  agreement,  yet  the  court  is  not 
bound  to  accept  as  final  the  statements  of  the  jurors  as  to  their 
inability  to  agree.* 

as  a  discharge  without  sufficient  reason  may  again  be  put  on  trial  for  the  same 

is  in  effect  an  acquittal,  it  must  appear  offense.     State  v,  Reinhart,  26  Oregon 

from  the  record,  to  justify  holding  him  466. 

to  a  further   trial,    that    an    obstacle  Sufident  CKhowlng   of   Heoeuity.  —  A 

which  the  law  will  recognize  as  a  neces-  recital  in   the  record  that  "  the  court, 

si ty  did  in  fact  exist;  that  it  engaged  after  questioning  each  one  of  the  jurors 

the  attention  of  the  judge,  and  that  his  as  to  the  probability  of  their  agreeing 

order  was  based  thereon,  and  was  the  upon  a  verdict,  and  being  satisfied  that 

result  of   consideration  and   decision,  there  is  no  reasonable  probability  of 

If  a  further  statement  of  the  matter  is  the  jury  so  agreeing,  orders  the  jury 

desired  the  party  may  require  the  sign-  discharged,"  etc.,  clearly  shows  a  legal 

ing  of  a  bill  of  exceptions  containing  necessity  contemplated  in  law,  and  suffi- 

all  the  facts  and  circumstances  upon  cient  to  justify  the  discharge  of    the 

which  the  finding  and  order  are  based,  jury.     People  v.  Smalling,  94  Cal.  112. 

TMti  as  to  Inability  and  Determination  1.  State  v.  Reinhart,  26  Oregon  466. 
by  Court.  —  That  the  jurors  were  unable  FroTince  .of  Court.  —  Where  such  a 
to  agree  upon  a  verdict,  and  that  there  statement  is  made,  the  court  below, 
was  no  reasonable  probability  of  their  being  familiar  with  the  nature  of  the 
doing  so  on  further  consultation  and  evidence  and  probably  with  the  tem- 
deliberation,  are  essential  facts  which  peraments  of  the  men  who  compose 
must  be  determined  by  the  court  and  the  jury,  is  better  qualified  than  is  the 
established  by  the  record;  and  if  the  appellate  court  to  say  whether  there  is 
record  fails  to  show  the  existence  of  a  reasonable  probability  of  agreement, 
such  facts  and  such  determination,  the  People  v.  Greene,  100  Cal.  140. 
discharge  of  the  jury  is  an  illegal  ex-  Erroneouf  Aooeptanoe  of  Statement. — 
ercise  of  power  on  the  part  of  the  The  discharge  of  a  jury  on  the  state- 
court.     Ex p.  Maxwell,  11  Nev.  436.  ment  of  the  jurors,  after  a  deliberation 

That  Court  Ezaroifed  Its  Judgment.  —  of  three  hours  and  a  half,  that  they 

The-  record  should  show  that  before  the  could  not  agree  was  held  an  abuse  of 

jury  was  discharged  the  court  exercised  discretion  on  the  part  of  a  trial  judge 

its  judgment^ on   the   question  as    to  who  "explained"  that  the  jury  had 

whether  or  not  an  agreement  on  a  ver-  "  been  out  a  reasonable  time,"  where 

diet  was  probable.     Hines  v.  State,  24  by  statute  {^Texas  Code  Crim.  Pro.,  art. 

Ohio  St.  134.  701)  it  is  provided  that  the  jurors  should 

That  Jurors  were  Kept  Together  Buffi-  be  "  kept  together  for  such  time  as  to 

dently  Long. -- By  the  6)^f^  Crim.  Code,  render  it  altogether   improbable   they 

§  156,  the  record  must  show  that  the  can  agree."     Powell  v.  State,  17  Tex. 

jurors  were  kept  together  so  long  that  App.  345. 

there  was  no  probability  of  agreement.  Statement    by    Foreman.  —  A    state- 

Hines  v.  State,  24  Ohio  St.  134.  ment  in    the   record   that    the  jurors 

Entry  of  Finding  of  Inability.  —  When  '*  by  their  foreman  stated  that  they 

the  jurors,  after    having    deliberated  were  unable  to  agree  upon  a  verdict  " 

upon   their  verdict  such   a  length  of  does  not  show  sufficient  to  justify  the 

time  as  the  trial  court  may  deem  rea-  discharge  of  the  jury.    Ex  p.  Maxwell, 

sonable,   shall   make   known  in  open  11  Nev.  429. 

court,  in  the  presence  of  the  defendant.  Sending  Cat  for  Further  Deliberation.  — 
their  inabilitv  to  agree,  and  the  court.  When  jurors  report  inability  to  agree 
having  in  view  all  the  circumstances  the  court  may  send  them  out  for  fur- 
surrounding  the  case,  and  being  satis-  ther  deliberation.  Watson  v.  Minnea- 
fied  with  such  report,  causes  a  finding  polls  St.  R.  Co.  53  Minn.  551. 
to  that  effect  to  be  entered  in  the  jour-  Though  the  report  of  the  jurors  that 
nal  aad  thereupon  discharges  the  jury,  they  cannot  agree  is  the  proper  evi- 
the  apparent  jeopardy  which  the  record  dence  upon  which  the  judge  may  act  in 
shows  attached  when  the  jury  was  im-  determining  upon  the  impossibility  or 
paieled  is  annulled,  and  the  defendant  their  agreement,  yet  he  may  keep  them 
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AieTUimmmt  of  InaUUty  to  Agroo.  —  It  has  been  held  that  the  sheriff 
is  not  the  proper  person  to  ascertain  and  report  the  possibility  of 
agreement  on  a  verdict/  but  that  the  jurors  should  be  brought 
before  the  court  and  should  announce  their  inability  to  agree  in 
the  presence  of  the  court  and  the  accused.* 

QuMtioiifl  of  Law  and  Fact.  —  Whether  it  is  possible  for  the  jurors  to 
agree  is  necessarily  a  question  of  fact,  or  of  mixed  law  and  fact, 
to  be  determined  by  the  trial  court  from  the  facts  and  circum- 
stances of  the  particular  case,  and  when  so  determined  it  is  con- 
clusive '  unless  the  trial  court  has  abused  the  discretion  reposed 
in  it  in  that  behalf.* 

(2)  Length  of  Deliberation.  — As  hereinbefore  stated,  the  time 
which  will  show  the  improbability  of  an  agreement  depends 
largely  upon  the  nature  of  the  cause  and  other  facts  and  circum- 
stances, and  cannot  be  precisely  stated.  Consequently,  whether 
or  not  there  has  been  sufficient  deliberation  must  rest  to  a  great 
extent  in  the  discretion  of  the  trial  court,  which  should  not  dis- 
charge the  jury  until  every  reasonable  hope  of  agreement  has 
vanished.*  Thus,  in  the  cases  referred  to  in  the  subjoined  notes, 
deliberation  for  the  time  indicated  was  held  sufficient  to  justify 

together  for  iurther    consultation    so  not  evidence   upon   which    the    court 

long  as,  in  his  opinion,  there  is  reasQU-  could  act,  and  that  an  order  for  the 

able  ground   for  believing  that   they  discharge  of  the  jury  under  such  cir- 

may  finally  agree.     People  v.  Harding,  cumstances    would    be   unauthorized. 

53  Mich.  481.  People  v.  Cage,  48  Cal.  323. 

Bepeated   Statements    of  Inability   to  2.  People  v.  Cage,  48  Cal.  323. 

Agree. —  In  Dutton  v.  Tracy,  4  Conn.  8.  People  v,  Harding,  53  Mich.  487; 

79,  the  jurors,  after  two  days'  consid-  State  v,  Reinhart,  26  Oregon  474. 

eration  of  a  cause,  having  come  into  4.  School  Dist.  No.  i  v.  Bragdon,  23 

court  three  times  and  as  often  returned  N.  H.  507. 

for  further  consideration,  declared  that  In  Texas  the  court  will  not  interfere 

they  never   could  agree,   and   it   was  with  the  action  of  the  court  below  in 

held   that  there  was  no  error  in  the  exercising     the    discretion    conferred 

court  taking  back  the  papers  and  cans-  upon  it  by  art.  701  of  the  Code  Crim. 

ing  another  jury  to  be  summoned  and  Pro.,  which  authorizes  the  discharge  of 

impaneled.  a  jury  when  the  jurors  have  been  kept 

In  Florida  the    statute  (Rev.  Stat.,  together  such  a  length  of  time  as  to 

g  1093)  providing  for  the  discharge  of  render  it   altogether  improbable  that 

a  jury  by  the  court  when  the  jurors  they  can  agree,  unless  that  discretion 

cannot  agree  confers  upon  them   the  has  been  abused  to  the  injury  of  the 

legal  right  to  be  discharged  from  the  defendant's  right.     Varnes  v.  State,  20 

consideration   of  a  cause  when,  after  Tex.   App.    109;     Brady   v.   State,    21 

due  and  thorough  deliberation,   they  Tex.  App.  659. 

come  into  court  for  the  second  time  5.  People    v.    Stoclc,    i    Idaho  216; 

after  being  charged  or  recharged  and  Murphy  v.  Wilson,  46  Ind.  537;  Gulick 

avow  their  inability  to  a^ree  upon  a  v.  Van  Tilburgh,  16  N.  J.  L.  417;  Green 

verdict,     without    requesting    further  v,  Telfair,  11  How.  Pr.  (N.  Y.  Supreme 

explanation  of  the  law.     Lambright  v.  Ct.)  260;     Selman    v.   State,  33  Tex. 

State,  34  Fla.  564.  Crim.  Rep.  631. 

1.  Biq^  by  Bheriit  —  Where,  in  pur-  Time  a  Qneitiim  of  Law.  —  Under  a 

suance  of  an  order  to  the  sheriff  to  in-  plea  of  former  jeopardy  because  of  the 

quire  of  the  jurors  whether  they  had  discharge  of  the  jury  in  the  former  trial 

agreed,  he  reported  that  they  "  could  before  verdict,  and  where  it  is  alleged 

not  agree  on  a  verdict,'*  it  was  held  that  the  discharge  was  because  of  the 

that  the  report  was  extraofficial,  was  inability  of  the  jurors  to  agree,  the 
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the  court  in  discharging  the  jury,*  while  in  other  cases,  wherein 
the  differences  in  the  time  consumed  in  deliberation  are  not  par- 
ticularly apparent,  there  was  held  to  be  an  erroneous  exercise  of 
the  discretion  reposed.* 

time  consumed  by  the  jury  is  a  ques-  after  deliberating  for  two  hours  the 

tion  of  fact,  and  a  sufficiency  of  time  jurors  disagreed  on  a  question  of  fact, 

for  due  deliberation  is  a  legal  question  that  the  counsel  for  the  state  assented 

for  the  court.     Helm  v.  State,  67  Miss,  to  the  discharge,  but  the  counsel  for 

562.                                                             '  the  defendant  stated  that  thtf  latter  not 

ArUtnzy     Blsoliarge.  —  Where,     by  being  present  he  could  not  consent  and 

statute,   a    jury    may    be    discharged  that  the  court  would  have  to  do  as  it 

''  after  they  have  been  kept  so  long  to-  saw  proper  in  the   premises.    Distin- 

gether  that  there  is  no  possibility  of  guishing  Rudder  v.  State,  29  Tex.  App. 

agreeing,"  the  court  cannot  arbitrarily  264. 

exercise  the  right  of  discharge  until  a  Six  Hours  —  Discharge  on  Btatemo&t  of 

sufficient  time  has  elapsed  to  preclude  Jurors.  —  In  People  v,  Greene,  100  Cal. 

all    reasonable    expectation    that    ihe  140,  it  was  held  that  in  view  of  section 

jurors  will  agree.     State  v,  Shuchardt,  1140  of  the  Penal  Code,  authorizing  the 

18  Neb.  454.  court  to  discharge  the  jury  at  the  expi- 

The  Lnigth  of  Time  that  jurors  shall  ration  of  such  time  as  it  might  deem 

be  kept  together,  and  whether  or  not  proper  if  it  satisfactorily  appeared  that 

they  shall  be  discharged  without  agree-  there  was  no  probability  of  agreement, 

ing  upon  a  verdict,  must  be  left  to  the  there  was  no  reason  to  interfere  with 

sound  discretion  of  the  court  before  the  finding  against  a  plea  of  former 

whom  the  case  is  tried.    School  Dist.  jeopardy  based  on  a  record  showing 

No.  I  V,  Bragdon,  23  N.  H.  507.  that  the  jury  in  a  former-trial  had  been 

1.  Thirty  Kiniites.  —  People  v.  Green,  discharged  on   the  statement    of    the 

13  Wend.  (N.  Y.)  55.  jurors  that  they  could  not  agree  after 

One  and  One-half  Honn.  —  Lovett    v,  deliberating  six  hours,  there  appearing 

State,  80  Ga.  255.  to  have  been  no  abuse  of  the  discretion. 

Four  Honrs.  —  Jones  v.  Com.,  86  Va.  Deliberation  Until  Last  Day  of  Term.  —7 

740,  a  trial  for  robbery.  In  State  v.  Whitson,  11 1  N.  Car.  695,  a 

One  Vight.  —  In  re  Allison,  13  Colo,  capital  case,  the  jury  offered  a  verdict 

525.  which  the  court  refused  to  receive  be- 

Vdnrteen  Honrs.  —  Rollins  v,  Nolting,  cause  not  responsive  to  the  issues,  and 

53  Minn.  232,  a  trial  before  a  justice.  the  jurors   were    then   kept    together 

Eighteen  Honrs.  —  Com.  z .  Purchase,  until  the  night  of  the  last  day  of  the 

a  Pick.  (Mass.)  521,  a  capital  case.  term,  having  deliberated  for  four  days. 

Twenly  Honrs.  —  Varnes  v.  State,  20  It  was  held  that  the  direction  of  a  mis- 

Tex.  App.  107,  horse  stealing.  trial  and  discharge  of  the  jury  were 

Forty-flz  Hours.  —  Brad>  v.  State,  21  justified. 

Tex.  App.  659,  embezzlement.  2.  Two  or  Three  Hours'  consultation  is 

Two  riays.  —  Smith  v.  State,  22  Tex.  not  sufficient  to  justify  a  justice  of  the 

App.  196.  peace  in  discharging  a  jury  because 

Two  and  One-half  Days.  —  People  v,  the  jurors  cannot  agree.      Gulick  v. 

Stock,  I  Idaho  218.  Van  Tilburgh,  16  N.  J.  L.  417. 

Three  Days.  —  Wright  v.  Com.,  75  Twelve  Honrs.  —  A  report  of  the 
Va.  914,  a  capital  case,  distinguishing  jurors  that  they  cannot  agree  after 
Williams  v.  Com.,  2  Gratt.  (va.)  568.  twelve  hours'  consultation  does  not 
decided  prior  to  Code  Va.  1873,  c.  202,  constitute  such  a  necessity  as  will  au- 
la.   And  see  Dye  v.  Com.,  7  Gratt.  thorize    the    discharge    of    the    jury. 

a.)  662.  Miller  v.  State,  8  Ind.  325. 

Sfac  Days.  —  Sute  v,   Honeycutt,   74  Vineteen  Honrs — F^uro  to  Oontian* 

N.  Car.  39X,  a  capital  case.  Benion.  —  In  Mahala  v.  State,  10  Yerg. 

Two  Honrs  —  Simple  Assault  —  Defond-  (Tenn.)  532,  a  trial  for  a  capiul  offense, 

ant  Hot  Present. —  In  Selman  v.  State,  the  case  was  given  to  the  jury  about 

33  Tex.  Crim.  Rep.  631,  which  was  a  two  p.  M.  on  one  day,  and  in  about 

conviction  for  simple  assault,  the  pun-  half  an  hour  thereafter  the  jurors  in- 

ishment  being  assessed  at  five  dollars,  formed  the  judge  that  they  could  not 

there  was  held  to  have  been  no  error  in  agree.     At  his  direction,  however,  they 

discharging  the  jury,  it  appearing  that  again  retired,  but  in  about  one  hour  and 
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c.  Illness  or  Death  —  (i)  Of  Juror.  — Where,  owing  to  the 
death  or  illness  of  a  juror  during  the  progress  of  the  trial,  it 
becomes  impossible  to  proceed  with  the  case,  a  sufficient  neces- 
sity exists  to  justify  the  court  in  discharging  the  jury  and  holding 
the  prisoner  for  trial.*  Not  every  indisposition  of  a  juror,  how- 
ever, will  warrant  the  discharge  of  the  jury ;  the  illness  should  be 
of  such  a  character  as  to  incapacitate  the  juror  from  performing 
his  duties  in  a  proper  manner.*     The  question  whether  or  not 

a  half  thereafter  stated  that  they  never  North  Carolina,  —  State  r.  Scruggs, 

could  agree.     Again  retiring  and   re-  115  N.  Car.  805. 

maining  out  all  night,  at  about  half-  Tennessee,  —  Fletcher     v.     State,    6 

past   nine  o'clock   the   next   morning  Humph.  (Tenn.)  249;  State  t^.  Cnrtis,  5 

they   informed   the  court   that  it  was  Humph.  (Tenn.)  601. 

impossible  for  them  ever  to  agree,  and  Texas,  —  Bates  v.  State,  iq  Tex.  122. 

they  were   then   discharged.     It    was  England.  —  Rex      v.      Edwards,      4 

held  that  the  facts  did  not  show  an^  Taunt.  309;    Rex  v,  Scalbert,  2  Leach 

necessity  authorizing  the  discharge,  it  C.  C.  620. 

further  appearing  that  the  court  con-  See  also  Com.  v.  Fells,  9  Leigh  (Va.) 

tinued  its  session  until  the  following  613. 

day.                      ^  In  Rex  v,  Edwards,  4  Taunt.  309, 

Twenty  Hours.  —  The  mere  fact  that  the  jury  was  discharged  because  one 

in  a  capital  case  the  jurors  were  out  of  the  members  fell  in  a  fit  and  was 

twenty  hours  without  agreeing  on  a  pronounced  by  a  physician,  on  oath, 

verdict  does  not  show  a  sufficient  rea-  incapable  of  discharging  his  duties  as 

son   for  their  discharge.     Conklin   zr.  a  juryman  on  that  day.    See  also  Rex 

State.  25  Neb.  784.  v,  Stevenson,  2  Leach  C.  C.  546. 

Forty-five  Hours.  —  In  State  z^.  Aim  an,  2,  In  People  v,  Buchanan,  (Gen. 
64  N.  Car.  364,  a  capital  case,  it  was  Sess.)  25  N.  Y.  Supp.  492,  the  court 
held  that  the  mere  fact  that  a  jury  was  said:  *'  Illness  of  a  juror  is  not  of 
unable  to  reach  an  agreement  after  a  itself  a  sufficient  ground  to  justify  the 
deliberation  of  forty-five  hours  —  from  court  in  discharging  the  jury;  it  must 
Saturday  evening  till  Monday  evening  be  of  such  a  character  as  to  render  the 
thereafter  of  the  second  week  of  the  juror  unable,  at  least  within  a  reason- 
term  —  was  not  a  sufficient  reason  for  able  time,  to  perform  his  duty,  and 
discharging  the  jury,  even  though  the  when  that  fact  is  established  to  the 
jurors  may  have  stated  that  probably  satisfaction  of  the  court  by  proper  evi- 
they  could  never  agree.  dence,  a  case  of  inexpediency  of  keep- 

Forty-siz     Hours.  —  In     Rudder     v,  ing  the  jury  longer  together  is  shown. 

State,  29  Tex.  App.  262,  it  was  held  calling  for  the  exercise  of  the  discre- 

error  to  discharge  a  jury  which  had  tionary   power  vested  in  the  court  to 

been   out  forty-six   hours,   the  jurors  discharge  the  jury." 

having  announced    their  inability   to  Court  May  Adjourn  for  CQiort  Time.  —  In 

agree,  but  counsel  for  the  defendant  State  v.  Garrity,  98  Iowa  loi,  it  was 

refusing  to  agree   to   their  discharge  held   that  a    statute    authorizing    the 

and  the  defendant  being  absent  and  in  court  to  discharge  a  juror  too  sick  to 

confinement.  perform  his  duties,  to  swear  in  a  new 

1.  Alabama.  —  Nugent    v.    State,     4  juror  and  begin  the  trial  anew,  or  to 

Stew.  &  P.  (Ala.)  79;  Ned  v.  State,  7  discharge  the  jury  and  Impanel  a  new 

Port.  (Ala.)  213:   Jackson  v.  State,  78  one  did  not  preclude  the  court  from 

Ala.  471;    Hawes  v.  State,  88  Ala.  37;  adjourning  for  a  short  time  until  the 

Webb  V,  State,  100  Ala.  47.  juror  recovered. 

Illinois. — Shawneetownz'.  Mason,  82  Temporary  EzhaQstio&.  —  In  Com.  v, 

111.  337.  Clue,  3  Rawle  (Pa.)  498,  it  was  held 

fjfuisiana.  —  State  v,  Moncla,  39  La.  that  no  necessity  for  a  discharge  was 

Ann.  868.  shown  because  of  the  illness  or  tempo- 

Massachusetts.  —  Cora.    v.   Roby,    12  rary  exhaustion  of  two  of  the  jurors 

Pick.  (Mass.)  496.  because  they  were  kept  without  meat 

Missouri.  —  Hector  v.  State,  2   Mo.  or  drink,  where  the  indisposition  could 

166.  have  been  speedily  removed  by  proper 
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the  condition  of  the  juror's  health  is  such  as  to  prevent  him  from 

serving^  is  a  matter  resting  m  the  sound  discretion  of  the  trial 
court.* 

(2)  In  Juror* s  Family,  —  The  death  or  serious  illness  of  a  mem- 
ber of  a  juror's  family  is  held  to  be  a  sufficient  reason  for  dis* 
chaining  the  jury,  since  under  such  circumstances  the  juror  could 
not  be  in  a  state  of  mind  to  discharge  properly  his  duties  as  fk 
member  of  the  jury.* 

nourishment,  to  which  course  the  de-  the  appellate  court  could  not  say  that 

fendant  had  consented.  there  was  not  good  cause  for  the  dis- 

BaooTory  of  Jnror.  —  There  is  no  error  charge,  nor  that  the  discharge  should 

in  refusing  to  discharge  a  jury  because  operate  as  an  acquittal, 

of  the  illness  of  one  of  the  members  2.  Hawes  v.  State,  88  Ala.  37;  Stocks 

thereof  where,  upon  the  statement  of  v.  State,  91  Ga.  831 ;  Bates  v.  State,  lo 

the  court  to  the  jurors  that  they  would  Tex.  122;  Com.  v.  Fells,  9  Lei^h  (Va.) 

be  discharged  if  the  sick  juror  was  not  613;   State  v.  Davis,  31  W    Va.   390. 

in  a  condition  to  remain  longer  on  the  And  see  Parsons  v.  State,  22  Ala.  53. 

jury,  he  stated  that  he  was  about  well.  The  Serioos  Illneii  of  tho  Wife  of  a 

and  that  it  would  not  inconvenience  Jnror  will  present  the  necessity  for  his 

him  to  remain  on   the  jury,   and  no  discharge  without  prejudice  to  further 

farther  complaint  was  heard  of  the  ill-  prosecution.     Hawes  v.  State,  88  Ala. 

ness.    Johnson  v.  State,  60  Ark.  45.  37. 

fltdmoH  Mmt  Be  of  Seriovs  Hatiire.  —  In  Com.  v.  Fells,  9  Leigh  (Va.)  613,  a 

Where,  by  statute,  a  jury  may  be  dis-  juror    whose   wife    was    momentarily 

charged  *'  on  account  of  sickness  of  a  expecting  her  accouchement  was  with- 

juror,  or  other  accident  or  calamity  re-  drawn  and  the  rest  of  the  jury  was  dis- 

quiring  their  discharge,"  it  has  been  charged. 

intimated  that  the  sickness  must  be  of  Death  of  Jnror'i  Son.  —  Where,  after 

a  sudden   and    calamitous  character,  the  greater  part  of  the  evidence  had 

and  of  such  a  nature  as  to  render  the  been  heard  in  a  felony  case,  the  infor- 

juror's  further  detention  in  the  jury  mation   was  imparted  to  one  of   the 

room  manifestly  improper.    Conklin  v.  jurors  that  his  son  had  just  died,  and 

State,  25  Neb  784.  the  court  certified  that  it  appeared  to 

Beeord  Shonld  Siow  Vatnre  of  ttoknoH.  the  satisfaction  of  the  court  that  the 

—  In  Robinson  v.  State,  52  Ala.  587,  juror,  by  reason  of  his  affliction,  was 

the  record  showed  that  a  juror  *'  com-  unable  to  discharge  his  duties  as  a 

plained  of  being  suddenly  taken  sick  juror,  and  discharged  him  at  his  re- 

and  unable  to  sit  on  the  jury, "and  that  quest,  it  was  held  that  a  necessity  for 

without  more,  and  against  the  objec-  the  discharge  of  the  juror  existed,  and 

tioQ  of  the  defendant,  he  was  excused,  that  he  was  properly  discharged.    State 

etc.,  and  the  court,  though  deciding  v,  Davis,  31  W.  Va.  390. 

the  case  on  another  ground,  said  that  Death    of    Jnror'i    Mother.  —  When, 

**  it  would  have  been  better  if  the  rec-  during  the  trial  of  a  capital  case,  the 

ord  showed  that  the  court  below  ascer-  mother  of  a  juror  died,  it  was  held  not 

tained  the  sickness  of  the  juror  to  be  to  be  improper  for  the  court  to  inform 

real,  and  such  as  that  the  trial  could  the  juror  and  to  discharge  him  from 

not  proceed."  further  service,  and   also  that  it  was 

1.  Hubbard  z/.  Gale,  105  Mass.  511;  immaterial  whether  the  accused  did  or 

Atkins  V,  State,  16  Ark.  570.  did  not  consent  to  the  juror's  being  in- 

In  State  v.  Reed,  53  Kan.  767,  it  was  formed  of  his  mother's  death  or  to  the 

held  that  where,  after  the  trial  was  be-  mistrial,   the   emergency    authorizing 

gun,  a  juror  was    reported  sick,  and  the  discharge  of  the  juror,  and  thus 

where  the  matter  of  the  sickness  and  ending    the    trial,   being  of  a  nature 

incapacity  of  the  juror  to  proceed  with  similar  to  one  which  would  arise  upon 

the  trial  was  heard  and  determined  by  the  serious  sickness  of  a  juror  or  of  the 

the  court  by  judicial  methods  and  a  presiding  judge,  or    sickness    in  the 

finding  was  made,  based  upon   testi-  family  of  either  requiring  his  personal 

mony  which  was  not  preserved,  that  a  care  and  attention,  or  from  other  cause 

discharge    was   absolutely    necessary,  which  should  be  recognized  as  afford- 
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(3)  Of  Accused.  — The  illness  of  the  accused,  necessitating  his 
renioval  from  the  court  and  the  stopping  of  the  trial,  is  a  suffi- 
cient ground  for  discharging  the  jury.^ 

(4)  Of  Court  or  Counsel,  —  The  illness  of  the  presiding  judge 
furnishes  a  sufficient  ground  for  discharging  the  jury,*  and  it  has 
been  intimated  that  the  sudden  illness  of  counsel  might  be  a 
sufficient  reason  for  a  discharge  of  the  jury  where  there  are  no 
associate  counsel  who  can  proceed  with  the  case.* 

d.  End  of  Term.  —  In  the  absence  of  any  statute  to  the  con- 
trary, whenever  the  time  fixed  by  law  for  the  expiration  of  a 
term  arrives,  the  powers  of  the  court  for  that  term  are  at  an  end 
by  operation  of  law,  and  the  powers  of  the  jury  must  terminate 
with  those  of  the  court  to  which  it  is  attached."*    Thus,  where 

ing  in  law  a  sufficient  necessity  to  war-  adjourned  the  court.     It  was  held  that 

rant  such  action   by   the   trial   court,  the  defendant  had  not  been  placed  in 

Stocks  V,  State,  91  Ga.  831.  jeopardy. 

Juror  Exenied  hy  Consent  of  ConnieL  —  8.  U.  S.  v,  Watson,  3  Ben.  (U.  S.)  i. 

After  a  jury  had  been   selected  and  4.  Lore  v.  State,  4  Ala.  173;  Ned  9. 

sworn,  but  before  the  trial  had  bef^un.  State,   7  Port.  (Ala.)  313;    People    v. 

one  of  the  jurors,  in  open  court,  asked  Cage,  48  Cal.  323;   Johnson  v.  Pacific 

to  be  excused  from  serving  because  of  Cement  Co.,  50  Cal.  648;  Ashbaugh  v. 

sickness  in  his  family.     In  the  pres-  Edgecomb,    13    Ind.   466;    Brooks    v. 

ence  of  the  accused,  and  without  objec-  d^*  3  A.  K.  Marsh.  (Ky.)  545;  Shearer 

tion  from  him,  his  counsel  consented  v,  C5lay,  i  Litt.  (Ky.)  261;  Ex  p,  Max- 

that    the    juror's     request    might    be  well,    n    Nev.   436;     State    v.    Moor, 

granted,  and  accordingly  he  was  ex-  Walk.  (Miss.)  134;  Norvell  z.  Duval,  50 

cused  and  another  person  served  in  his  Mo.   272;    Berry   </.   Wallin,  i   Overt, 

stead.     It  was  held  that  these  circum-  (Tenn.)  241;  Com.  v,  Thompson,  i  Va. 

stances  presented  no  sufficient  grounds  Cas.  319. 

for  the  reversal  of  judgment  upon  con-  In  Com.  v.  Thompson,  i  Va.  Cas. 

viction    of    the    accused.      Catron    v.  319,  the  application  of  the  accused  to 

State,  (Net).  1897)  72  N.  W.  Rep.  354.  be  discharged  because  the  jury  sepa- 

But  see  Sterling  v.  State,  15  Tex.  App.  rated  on  adjournment  at  the  end  of  the 

249.  term,  without  having  rendered  a  ver- 

1,  Ned  V.  State,  7  Port.  (Ala.)  187;  diet,  was  refused  because  it  did  not  ap- 
Lee  V,  State,  26  Ark.  260;  Com.  v,  pear  that  the  trial  court  had  made  any 
Roby,  T2  Pick.  (Mass.)  496;  State  v.  order  discharging  the  jury,  it  appear- 
Wiseman,  68  N.  Car.  203;  Brown  ing  on  the  contrary  that  upon  the  ad- 
V.  State,  38  Tex.  482;  Meadow's  Case,  journment  of  the  court  "  at  the  end  of 
Foster  76;  Rex  v,  Streek,  2  C.  &  P.  the  term  the  members  of  the  %aid  jury 
413,  12  £.  C.  L.  195;  Rex  z/.  Steven-  were  necessarily  separated,  and  its 
son,  2  Leach  C.  C.  546.  And  see  capacities  and  legal  existence  destroyed 
Mahala    v.    State,    10    Yerg.    (Tenn.)  by  operation  of  law." 

532.  A^jonmment  Operatot  as  IMiehargo.  — 

2.  Nugent  7/.  State,  4  Stew.  &  P.  Where,  by  statute,  a  final  adjournment 
(Ala.)  72.  of  the  court  for  a  term  discharges  the 

In  State  v,  Ulrich,  no  Mo.  350,  the  jury  (Cal.  Code  Civ.  Pro,,  §  617),  it  a 

trial  of  an  indictment  for  bigamy,  it  cause  on  trial  is  continued  to  a  day  in 

appeared  that  after  the  trial  had  pro-  a  succeeding   term,   an    adjournment 

ceeded  for  a  day,  with  the  consent  of  without  concluding  the  case  operates  to 

the  defendant  the  jury  was  dismissed  discharge  the    jury,    notwithstanding 

with  due  admonition  until  the  conclu-  that  section  188  provides  that  the  trial 

sion  of  another  case  which  had  then  of  an  action  shall  not  be  discontinued 

been  taken  up  by  another  judge,  and  by  the  arrival  of  the   period  fixed  by 

that  when   that  case   was  ended    the  law    for    another  term   of    the   court. 

judge,  being  ill,  discharged  the  jury,  Johnson  v.  Pacific  Cement  Co.,  50  Cal. 

set   the  case   for  trial  thereafter,  and  648. 
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the  jurors  are  unable  to  agree  before  the  end  of  the  term,  they 
may  be  discharged  and  the  defendant  remanded.  ^  But  where  it 
is  provided  by  statute  that  the  court  may  continue  the  term  until 
the  pending  case  is  disposed  of,  a  discharge  of  the  jury  because 
of  the  expiration  of  the  term  is  improper.* 

e.  Bias  Appearing  During  Trial.  —  Where  it  is  made  to 
appear  that,  either  by  reason  of  facts  existing  at  the  time  the 
juror  was  sworn,  but  not  then  known  or  disclosed  to  the  court, 
or  by  outside  influences  brought  to  bear  on  the  jury  pending  the 
trial,  the  jurors  or  any  of  them  are  subject  to  such  bias  or  preju- 
dice as  not  to  stand  impartial  between  the  parties,  the  necessity 
for  the  exercise  of  the  power  to  discharge  the  jury  in  order  to 
prevent  the  defeat  of  the  ends  of  public  justice  becomes  mani- 
fest.*    Thus  it  is  a  sufficient  ground  for  discharging  the  jury  that 

!•  State  V.  Moor,  Walk.  (Miss.)  134;  with    the    cause.     Stote    v,   Lawry,  4 

Ex  /,   Maxwell,  11   Nev.  436;    Brooks  Nev.  161. 

V.  Clay,   3    A.    K.   Marsh.  (Ky.)  545;  2.  Slate  v.   McGimsey,   80  N.   Car. 

Shearer  v.  Clay,  i  Litt.  (Ky.)  261.  377;  Wright  v.  State,  5  Ind.  290. 

In  Josephine  v.  State,  39  Miss.  613,  In  Miadasippi.  —  By  section  2292  of 
it  was  held  that  where  the  jurors  re-  the  Mississippi  Code  of  1880,  where  a 
ported  their  inability  to  agree  within  trial  is  under  progress  at  the  time  fixed 
five  minutes  of  the  expiration  of  the  by  law  for  the  expiration  of  the  term 
term  of  the  court,  it  presented  such  a  the  court  **  may  "  proceed  to  the  con- 
legal  necessity  as  authorized  the  dis-  elusion  of  the  cause  as  if  the  stated 
charge  of  the  jury  without  the  consent  term  had  not  expired.  Under  this 
of  the  accused.  statute  it  was  held  error  on  the  part  of 

In  State  v,  Carland,  90  N.  Car.  668,  the  trial  judge  in  a  murder  case  to  dis- 

ihe  trial  of  an  indictment  for  murder,  charge  the  jury  after  a  deliberation  of 

there  was  held  to  be  no  error  in  dis-  three  and  a  half  hours  on  receiving  a 

charging  a  jury,  it  appearing  that  the  statement  that    the  jurors  could   not 

jurors  stood  six  to  six  at  four  o'clock  agree,  although  the   stated   term   was 

p.  M.  on  the  last  day  of  the  term,  after  about  to  expire,  no  necessity  for  the 

being  out  eight  days,   and   that,  the  discharge      appearing.       Whitten      v, 

term  being  prolonged  until  the  follow-  State,  61  Miss.  717. 

ing  Monday,  they  came  in  on  the  after-  Prior  to  the  Code  ot   1880,  however, 

noon  of  that  day  standing  substantially  the  end  of  the  term  was  a  sufficient 

the  same  way,  and  stating  that  it  was  ground     for     discharging    the    jury, 

improbable  that  they  could  agree.  Josephine  v.  State,  39  Miss.  613;  Teat 

In  People  v.  Goodwin,  18  Johns.  (N.  v.  State,  53  Miss.  439. 

Y.)  187,  after  a  trial  for  five  days,  the  Operates  as  Acquitted  —  Where  a  jury 

jury  having  been  out  for  seventeen  was  charged  with  the  trial  of  a  prisoner 

hours  and  declaring  that  there  was  no  for  murder,  and  before  the  return  of  a 

probability  of  agreement,  and  it  being  verdict  the  term  of  the  court  expired 

but    one  half-hour  to  the  end  of  the  and  the  jurors  separated,  it  was  held 

term,  it  was  held  that  the   discharge  that   the  prisoner   could  not  be   tried 

of  the  jury  would  not  preclude  another  again.     Matter  of  Spier,  i  Dev.  L.  (N. 

trial.  Car.)  491.     , 

Another  Jury  May  be  Sworn.  —  If  a  8.  Simmons  v.  U.  S.,  142  U.  S.  148. 

jury  cannot  reach  an  agreement  dur-  Wager  on  Beenlt  of  Trial.  —  The  mere 

ing  the   term,   another  jury   may   be  fact  that  a  wager  on  the  result  of  the 

sworn    in    at     the    succeeding    term,  case   has  been  made  by  a  juror  will 

Berry  v,  Wallin,  i  Overt.  (Tenn.)  241.  cause    his    discharge.      Cluverius    v, 

Jnry  Hot  8wom  or  Charged. —  There  Com.,  81  Va.  787. 

is  no  error  in  discharging  a  jury  which  Jnror  Surety  for  Defendant.  —  In  Com. 

is  not  completed  until  eleven  o'clock  v.   McCormick,   130   Mass.  61,   it  was 

on  the  last  day  of  the  term,  where  such  held  that  the  trial  judge  did   not  err 

jury  has  not  been  sworn  or  charged  where,  without  consent  of  the  defend- 
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jurors  have  been  tampered  with.*  But  there  must  be  sufficient 
reason  to  suppose  that  the  juror  or  jurors  may  be  biased  before 
the  discharge  of  the  jury  is  justified.* 

/.  To  Obtain  Evidence.  —  It  has  generally  been  held  that 
it  is  not  a  sufficient  necessity  to  warrant  the  discharge  of  the  jury 
that  the  public  prosecutor  finds  himself  unable  to  proceed  for 

ants  in  the  indictment,  he  stopped  the  they  were  tampered  with.     Griffee  v. 

trial  and  took  the  case  from  the  jury  State,  i  Lea  (Tenn.)  41. 

on  ascertaining  that  one  of  the  jurors  To  Chouurd  Againit  Erandnleiit  PneticM. 

was  a  surety  upon  a  recognizance  en-  —  The  jury  maybe  discharged  when  a 

tered  into  by  one  of  the  defendants  in  necessity  arises  "  from  the  duty  of  the 

the  case.  court  to  guard  the  administration  .  of 

AoqTudntanoe  with  Friaoner.  —  Where,  justice  against  fraudulent  practices." 

pending    a    trial,    evidence    on    oath  State  v.   Washington,  8(j  N.  Car.  535; 

was  introduced  tending  to  show  that  a  State  v.  Bailey,  65  N.  Car.  426;    State 

juror  had  sworn  falsely  on  Yiisvoir  dire  v,  Wiseman,  68  N.  Car.  203. 

that  he  had  no  acquaintance  with  the  2.  Juror  Member  of  Chrmad  Jury.  —  The 

defendant,  and  it  was  undisputed  that  discharge  of  a  juror,  after  he  has  been 

a  letter  written  and  published  in  the  sworn  together  with  the  other  members 

newspapers  by  the  defendant's  counsel  of  the  jury,  because   he   was  of  the 

commenting  upon  that  evidence  had  grand  jury  which  found  the  indictment 

been  read  by  the  juror  in  question  and  is  a  discharge  without  sufficient  cause 

by  others  of  the  jury,  it  was  held  that  where   the  fact   that   he   had   been    a 

it  was  clearly  within  the  authority  of  grand  juror  would  be  a  mere  cause  of 

the  trial  judge  to  order  the  discharge  challenge  and  not   a   disqualification, 

of  the  jury.     Simmons  v.  U.  S.,  142  U.  Whitmore     v.     State,    43    Ark.     271; 

S.  148.  O* Brian  z'.  Com.,  9  Bush  (Ky.)  333. 

Juror  Fraudulently  on  Jury  to  Aoquit  Heard  Evidence  on  Motion  toChfunge  of 

Prisoner.  —  A  mistrial  may  be  ordered  Venue.  —  That  they  heard  the  evidence 

and   the  jury  discharged  where   it   is  on    an    application    for    a   change  of 

shown  that  one  of  the  members  fraudu-  venue   is    no   reason   for    discharging 

lently  procured  himself  to  be  selected,  regular  jurors  and  issuing  a  special 

for  the  purpose  of  acquitting  the  pris-  venire.      State    v.    Wisdom,    84     Mo. 

oner.     State  v.   Bell,  8t   N.  Car.  591;  177. 

State  V,  Washington,  90  N.  Car.  664.  Ezpreesion  of  Opinion.  —  In  Mahoney 

And  see  Ochs  v.  People,  124  111.  399.  v,  San  Francisco,  etc.,  R.  Co.,  no  Cal. 

Expression  of  Opinion.  —  Where,  after  471,  it  was  held  error  to  discharge  a 

a  jury  is  sworn,  it  is  ascertained  for  the  juror  who,  during  the  progress  oi  the 

first  time  that  a  juror  has  affirmed  and  cause,   stated    to    the    judge,    in    the 

expressed  an  opinion  as  to  the  guilt  of  presence  of  the  counsel,  that  he  was 

the  prisoner,  the  trial  judge  may  dis-  familiar  with  the  country  in  which  the 

charge  the  jury  and  order  a  new  trial,  accident  occurred,  and  did  not  believe 

Evans  v.  State,  6  Tex.  App.  513;  State  the  statements  of  three  of  the  plaintifiTs 

V,   Cason,   41   S.   Car.  53^.     And    see  witnesses  in  regard  to  their  description 

State  V,  Shirer,  20  S.  Car.  406.  of  the  country,  though  the  improper 

Objection    to    Capital    Pnnishment. —  expression  of  opinion  might  be  such 

Where,  in  a  capital  case,  after  a  jury  misconduct    as    would    necessitate    a 

is  sworn  and  evidence  is  introduced,  new  trial. 

the  prosecution  ascertains  .that  a  juror  Jnror  Crosi-examining  Witaeei.  —  The 
is  opposed  to  capital  punishment,  it  refusal  of  a  motion  to  exclude  a  juror 
has  a  right  to  have  him  excused,  from  the  box  after  the  beginning  of  a 
though  the  defendant  objects.  State  trial  because  he  assumed  to  cross- 
ly. Vaughan,  23  Nev.  103;  State  v.  Dis-  examine  a  witness,  where  there  was 
kin,  34  La.  Ann.  919.  nothing  in  the  nature  of  the  juror's 

1.  Love  V.  Moody,  68  N.  Car.  200.  questions  which  disclosed  the  fact  that 

Fremimption  from  Unanthoriied  Separa-  he  was  prejudiced  and  incompetent  to 

tion.  —  It  is  clearly  proper  to  discharge  discharge  the  duties  imposed  on  him, 

jurors  who  by  an  unauthorized  separa-  is  not  error.     Chicago,  etc.,  R.  Co.  v, 

tion   have  raised  a  presumption    that  Harper,  128  111.  384. 
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want  of  sufficient  evidence  to  convict.  ^  But  in  some  cases  the 
discharge  of  the  jury  because  of  the  absence  of  material  evidence 
has  been  sanctioned.* 

Xn.  Smbaaosby.  —  The  offense  of  embracery  is  indictable  and 
punishable  as  a  crime.  It  may  be  punished  as  a  contempt  of 
court,  and  the  wrongdoer  is  also  liable  to  a  party  sustaining 
injury  by  the  wrongful  act  in  a  civil  action.  The  latter  remedy, 
however,  has  evidently  been  but  seldom  resorted  to,  since  the 
books  do  not  appear  to  contain  any  adjudications  on  the  subject.* 

The  indiotoMnt  charging  the  offense  in  the  language  or  substan- 
tially in  the  language  of  the  statute  denouncing  it  is  sufficient."* 

1.  Klock  V*  People,  3  Park.  Cr.  Rep.  thought  it  questionable  whether  the 
(N.  Y.  Supreme  Ct.)  676:  People  v.  judge  might  not  be  justified  in  dis- 
Barrett,  2  .Cai.  (N.  Y.)  304.  And  see  charging  the  jury  where  the  absence 
State  V.  Nelson,  7  Ala.  610;  Reg.  v.  of  the  evidence  was  occasioned  by  col- 
Charlesworth,  i  B.  &  S.  460,  loi  £.  C.  lusion  between  the  witness  and  the 
L.  460;  Rex  V,  Jeffs,  2  Stra.  984.  accused. 

The  Prisoner  Ii  Entitled  to  Hii  Dis-  To  Try  Three  Defendants  Together. — 

ftharge   where  the    public    prosecutor,  In  People  v,  Ellis,   15  Wend.  (N.  Y.) 

after    the    introduction    of    evidence,  371,  which   was  a  trial   for  a  misde- 

withdraws  a    j  uror  because   he   finds  meanor,  on  motion  of  the  district  attor- 

himself  unprepared   with  the    proper  ney,  and  against  the  objection  of  the 

evidence  to  convict,  and  that  condition  defendants,  the  court  withdrew  a  juror 

does  not    exist  because    of  improper  for  the  purpose  of  enabling  the  district 

practices  on  the  part  of  the  defedant  or  attorney  to  bring  on  the  trial  against 

some  one  acting  in  his  behalf,  or  some  three  defendants  at  the  same  time, 

overruling  or    unavoidable   necessity.  8.  See  supra^  X.  9.    Communications 

Klock  V,  People,  2  Park.  Cr.  Rep.  (N.  with  Outsiders, 

Y.  Supreme  Ct.)  676;    People  v.  Bar-  Smbraoery  is  ]>eilned  to  be  "  an  at- 

rett,  2  Cai.  (N.  Y.)  304.  tempt  by  either  party,  or  a  stranger,  to 

2.  Pailnre  of  Witneei  to  Appear.  —  In  corrupt  or  influence  a  jury ,^ or  to  in- 
Jones  V,  Reg.,  (Can.)  i  Crim.  L.  Mag.  cline  them  to  favor  one  side  by  gifts  or 
766,  it  was  held  that  in  a  trial  for  fel-  promises,  threats  or  persuasions,  or  by 
ony  the  court  had  a  discretion  to  dis-  instructing  them  in  the  cause,  or  any 
charge  the  jury  after  it  had  been  other  way  except  by  opening  and  en- 
sworn,  and  to  remand  the  prisoner,  be-  forcing  the  evidence  by  counsel  at  the 
cause  of  the  failure  of  a  crown  witness  trial,  whether  the  jurors  give  a  verdict 
to  appear.  or  not,  and  whether  the  verdict  be  true 

Tnuisoript  Hot  Transmitted.  —  Where  or  false."     Gibbs  v,  Dewey,  5  Cow.  (N. 

the   place  of  trial  has  been  changed,  Y.)  503;    Bac.  Abr.,  tit.  Juries,  M,  3;  i 

and  after  the  jury  has  been  sworn  to  Hawk.  P.  C,  c.  85;  Co.  Litt.  369. 

try  the  case  on  the  plea  of  not  guilty  it  What  Included  in  Term  "  Petit  Jnrors." 

is  discovered  that  the  transcript  of  the  — An   act  denouncing   the  offense  of 

record  and  proceedings  in  the  original  bribing  petit  jurors,  among  others,  is 

court  have   not  been  transmitted,  as  not  confined  to  the  bribery  of  or  the  at- 

required  by  law,  the  jury  may  be  dis-  tempt  to  bribe  jurors  actually  impan- 

charged  without  the  consent  of  the  de-  eled  and  sworn,  but  will  apply  to  all 

fendant. '  Ball  v.  State,  48  Ark.  94.  jurors  who  have  been  lawfully  selected 

Beftisal  of  Witneei  to  Take  Oath.  —  In  and  summoned  to  act  as  such.    State 

U.  S.  V,  Coolidge,  2  Gall.  (U.  S.)  364,  a  v,  McCrystol,  43  La.  Ann.  907. 

criminal  case,   it  was  held    that   the  The  Bribery  of  a  Tales  Jnror  is  within 

court  had  power  to  discharge  the  jury  an  act  making  it  an  offense  to  give  any 

because  a  witness  for  the  government  sum  or  sums  of  money,  or  any  other 

refused  to  take  the  oath  usually  admin-  bribe,   present,  reward,   or  any  other 

istered  to  witnesses.  thing,  to  grand  or  petit  jurors,  etc. 

Abeenoe  of  Svidenoe  Oooaeioned  by  De-  State  v,  McCrystol,  43  La.  Ann.  907. 

fondant. —  In  Reg.  v,  Charles  worth,  i  4.  Following   Statutory    Language.— 

B.  &  S.  460,  loi  E.  C.  L.  460,  the  court  An  indictment  for  embracery  is  good 
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The  proper  organization  of  the  term  at  which  the  offense  is 
charged  to  have  been  committed  must  be  shown.^ 

An  AUftgatton  as  to  the  ^'Attempt"  to  corrupt  and  influence  the  jury 

is  very  important  and  necessary,  and  the  attempt  must  be  shown 
by  proper  averments  to  have  been  made  in  fact  by  the  person 
charged  with  the  crime.* 

if  it  plainly  and  with  sufficient  fulness  of  the  term,  and  thas  became  material 

follows  the  language   of    the  statute  and  could  not  i)e  rejected, 

under  which  it  is  drawn.    State  v,  Wil-  2.  Tailure  to  Show  Attempt  to  Influence 

Hams,  136  Mo.  293;  State  v,  McCrystol,  the  Jury.  —  An  information  stating  that 

43  La.  Ann.  907;   State  v.  Glaudi,  43  the  defendant  "  did  wilfully  attempt 

La.  Ann.  914.  to  obstruct  the  proceedings  and  hinder 

SoAeieney  of  Inlbnnation  as  to  Aoonsa-  the     due     administration    of    justice 

tion.  —  An  information  which  sets  forth  in  said  suit    *    *    *    by  attempting  to 

the  offense  of  bribing  a  juror  in  the  procure  "  certain  persons  named  '*  to 

substantial  words  of  the  statute,  which  unlawfully  seek,  strive,   and  attempt 

specifies  the  nature  of  the  offer  to  bribe  to    corrupt    and    influence  "    certain 

a  named  juror  by  promising  to  give  jurors  named,  '*  composing  the  jury 

him  a  specified  sum,  and  the  object,  aforesaid  in  said  suit  aforesaid,"  fails 

viz.,  to  induce  him  to  favor  the  defend-  to  state  an  offense  because  it  contains 

ant  in  the  particular  cause  in  which  he  no  facts  showing  an  attempt  on  the 

was    summoned    by    performing    his  part  of  the  defendant  improperly  to  in- 

functions  as  a  juror  with   favor  and  fluence  the  jurors.     Gandy  v.  State,  13 

partiality  towards  him.  is  certain,  and  Neb.  445. 

apprises  the  defendant  fully  of  the  na-  '^Attempt  **    to  Oommit  Crime  of  Em- 

ture  and  scope  of  the  accusation  he  has  braoery.  —  An  indictment  charging  **the 

to  meet.    State  v.  McCrystol,  43  La.  crime  of  an  attempt  to  commit    the 

Ann.  907;  State  v,  Glaudi,  43  La.  Ann.  crime  of  embracery  "  is  defective  and 

914.  invalid,  because  the  crime  of  embrac- 

1.  Inenfioient  Designation  of  Court  or  ery  is  itself  an  attempt  to  commit  a 

Term   at   Whieh   Alleged   Offense  Com-  wrongful  act.    State  v.  Sales,  2  Nev. 

mitted. —  In  State  z/.  Freeman,  15  Vt.  268. 

723,  which  was  a  proceeding  against  a  Voneommnnieation  with  Jury.  —  In 
deputy  sheriff  for  attempting  to  influ-  State  v.  Brown,  95  N.  Car.  685,  Uie  first 
ence  the  verdict  of  a  jury  in  his  cus-  count,  after  imputing  the  corrupt  pur- 
tody,  the  indictment  alleged  that  at  a  pose,  alleged  that  the  defendant  ap- 
County  Court  holden  by  and  before  the  proached  the  officer  in  charge  of  the 
chief  judge  there  came  on  for  trial,  jurors,  who  had  retired  to  their  room 
etc.,  designating  the  action  in  which  to  make  up  their  verdict,  and  inquired 
the  alleged  offense  was  committed,  as  to  their  opinion,  saying  that  he 
The  indictment  was  held  insufficient  '*  had  come  to  give  them  instructions,'* 
because  it  omitted  the  names  of  the  as-  and  asked  the  officer  if  any  such  were 
sistant  judges,  the  court  being  re-  needed  to  let  him  know  and  he  would 
quired  to  be  held  by  a  chief  judge  and  give  them.  The  second  count  im- 
assistant  judges,  or  an  assistant  judge,  puted  the  same  criminal  attempt, 
and  therefore  the  indictment  failed  to  through  "  promises,  persuasions,  en- 
show  that  a  quorum  of  the  court  held  treaties,  and  the  like.*'  setting  out  the 
the  term.  It  was  further  held  that  to  same  general  act  as  in  that  preceding, 
validate  the  indictment  it  should  ap-  The  third  count  contained  similar  aver- 
pear  that  one  or  both  of  the  assistant  ments  as  to  what  transpired  with  the 
judges  sat  In  the  case  or  were  disquali-  officer  at  or  near  the  jury  room,  alleged 
fied  to  sit.  that  the  persons  on  trial  were  clients 

Amendment.  —  In  State  v.  Freeman,  for  whom  the  defendant  had  appeared 

15  Vt.  723,  cited  in  the  preceding  note,  in  the  prosecution,  and  reiterated  the 

the  court  replied  to  a  suggestion  that  conversation  had  with   the  officer.    It 

the  name  of  the  chief  judge  might  be  was  held  that  the  indictment  did  not 

stricken  from  the  indictment  as  sur-  charge  the  crime  of  embracery  for  the 

plusage,  that  the  name  of  the  judge  reason  that  no  communication  with  the 

alleged  to  have  held  the  court  was  de-  jurors  was  alleged,  nor  any  attempt  to 

scriptive  of  the  court  and  the  holding  have  it. 

662  Volume  XII. 


JUR  K  Embrtcery. 

tamBiming  and  Impiiiellng  ef  Juror.  —  If  it  is  sufficiently  alleged  that 
the  person  approached  was  actually  a  juror  in  a  cause  at  the  time 
of  the  alleged  offense,  it  is  unnecessary  that  the  indictnient 
should  contain  an  allegation  that  he  had  been  sumnioned  and 
impaneled,^  or  that  the  panel  of  which  he  was  a  member  was 
summoned  by  the  direction  of  the  court.* 

■ 

1.  flonmioiiiiigy  SvMiiiig,  and  Impaiitl-  ant  on  an  indictment  for  a  specified 

lag  of  Juror.  —  An  Indictment  for  em-  offense.  Caruthers  z/.  State,  74  Ala.  408. 

bracery  need  not  allege  that  the  juror,  8.  Sommoning  of  Panel  of  Whleh  Juror 

at  the  time  of  the  offer  to  bribe  him.  Was  Member.  —  It  is  unnecessary  that 

had  been  summoned,  sworn,  and  im-  the  indictment  should  allege  that  the 

paneled,  but  it  is  sufficient  to  allege  panel  which  included  the  juror  to  bribe 

that  he  was  a  petit  juror  engaged  at  whom  an  attempt  was  made  was  sum- 

the  time  of  the  offer  with  eleven  other  moned  by  order  of  the  court.     S^ate  v. 

petit  jaron  in  the  trial  of  the  defend-  Williams,  136  Mo.  307. 

e68  Volume  XI J 


JUSTICES  OF  THE  PEACE. 

I   JVSISDICTIOH,  669. 

1.  Statutory y  660. 

2.  Special  and  ^imitedy  670. 

3.  Must  Appear  Affirmativefy,  671. 

4.  No  Presumptions  Indulged,  672. 

5.  By  Consent,  673. 

6.  As  Dependent  on  Locality,  674. 

7.  As  Dependent  on  Amount,  675. 

8.  Of  Actions  Involving  Title  to  Land,  675. 

a.  /«  General,  675. 
^.    ^>4^»  7/'//<?  /«  Issue,  677. 
{i)  In  General,  677. 
'2^  Dispute  as  to  Title,  679. 
Incidentally  in  Issue^  680. 
Trespass  on  Lands,  681. 
Possession,  683. 
Landlord  and  Tenant,  684. 

(a^  Proceedings  to  Dispossess  Tenant,  684. 
(^3  Actions  for  Rent,  684, 
^.  -^<?w  Question  Raised,  685. 
(i)  /«  General,  685. 
^2^  6>;i  Plaintijfs  Own  Showing,  686. 
j)  -^J'  Defendant's  Pleading,  686. 
^4)  /'r^^/  Ma/  r///<f  /f  /«  Aj»^,  687. 
,5)    Where  Bond  Required,  (i%i, 

d.  What  Action  justice  Must  Take,  688. 

e.  Proceedings  in  Higher  Court,  688. 
(i)  yurisdiction,  688. 
(2)  Pleadings,  689. 

9.  (9/  Criminal  Matters,  690. 

10.  Of  Equitable  Matters,  691. 

11.  Objections  to  Jurisdiction,  692. 
«.    J^>4<?«  Raised,  692. 


Ti)  Of  the  Person,  692. 


2)  Cy  M<?  Subject-matter y  694. 
^.  75r<7a/  Raised,  694. 

n.  Civil  Pbocebttbe,  695. 

1.  /«  General,  695. 

2.  Institution  of  Suit,  696. 

3.  Pleadings,  696. 

a.   General  Principles,  696. 


ri^  Pleadings  Oral  or  Written,  696. 


Construction  of  Pleadings,  697. 

664  Volume  XIl. 


(3) 


JUSTICES  OF  THE  PEACE. 

(3)  Amendments,  699. 

(4)  Objections,  701. 
t.  Declaration,  Complaint,  or  Statement  of  Demand,  703. 

(i)  Necessity  for,  703. 

{a\  In  General,  703. 

\b)  In  Actions  on  Written  Instruments,  704. 
Time  of  Filing,  706. 
Sufficiency,  707. 
(a\  In  General,  707. 
(^S  Tests  of  Sufficiency,  708. 
(f)  Averring  jurisdictional  Fcuts,  712. 
(fl?)  il/'wj/  State  Cause  of  Action,  712. 
(/)  In  Actions  on  Statutes,  714. 
Parties — How  Designated,  715. 
Allegations  and  Proof  ,  716. 
yoinder  of  Causes,  718. 
^.  Pied  or  Answer,  718. 
(i)  Necessity  for,  718. 

(tf)  /«  General,  n\Z, 

\b)  Benefit  of  General  Issue    Without  Plead- 
ing, 720. 

(2)  Time  of  Filing,  720. 

(a)  In  General,  720. 

(^  /*/ftff  in  Abatement,  721. 

(3)  Sufficiency,  721. 

Tfl)  /«  General,  721. 

^^)  Necessity  for  Verification,  722. 

(4)  ^^1/  Admissible  under  General  Issue,  723. 

(5)  ^tf/-^?/,  724. 

(a)  Must  Be  Set  Up  at  Trial,  724. 
\b)  Sufficiency,  725. 

(6)  TlrV/^  /^  Land,  725. 
//.  ^<f//v,  725. 

4.   ^«ry  Trial,  726. 

^,  /«  General,  726. 
^.  Appeal  to  yury,  727. 
^.  Power  of  yustice  to  Instruct  yury,  728. 
5-  y^dgments,  729. 

a.  /«  General,  729. 
^.  Rendition  and  kntry,  729. 
i^  /«  General,  729. 
'2S  /«  Trials  by  Court,  730. 
'3)  /«  7V/a/j  ^j/  y«0'.  732. 

c.  Form,  735. 
Ti)  Formality  Not  Required,  735. 
Q2)  Certainty  in  Matters  of  Substance,  737. 

d.  Opening  and  Vacating,  738. 

e.  Amendment  and  Correction,  738. 
f.  yudgment  by  Default,  739. 

Ti)  Plaintiff  Must  Prove  His  Case,  739. 
Q2)   ^^^«  Rendered,  740. 

665  Volume  XII. 


JUSTICES  OF  THE  PEACE. 

(3^  Setting  Aside^  742. 
g,  judgment  by  Confession^  742. 

^i^  In  General^  742. 

'21  In  What  Cases  Rendered^  743. 

\z)  What  Docket  Must  Shcw^  745. 
h.  Nonsuit^  746. 

6.  New  Trials  746. 

a.  Power  Statutory^  746. 

b.  When  Allowed^  747. 

7.  Record  and  Docket^  749. 
a.  In  General^  749. 
^.    W^^i/  Entries  Should  Be  Made,  750. 

i^  In  General^  750. 

'2 1  Statutes  Directory y  752. 

^3)  Should  Show  yurisdtctiony  754. 

in.  OBDmrAL  PsocsDVBB,  754. 

IV.  Appeals  tbom  JirDeicsvTB  op  Jvsticeb^  755. 

1.  Compliance  tvith  Statute  in  Perfecting  Removal^  755. 

2.  When  Appeal  Lies^  756. 

a.  Right  to  Appeal  in  General,  756. 

b.  Character  of  judgments  Appealable,  756. 
i^  Final  judgment,  756. 
2)  -^(^rw  of  yudgment,  759. 

^31  Finding  Without  yudgmeni,  760. 

(41  Verdict  Without  yudgment,  760. 
r.  Preliminary  Payment  of  Fees,  761. 
</.  /«  Criminal  Cases,  761. 

3.  Time  for  Taking  an  Appeal,  762. 
^.  /«  General,  762. 
^.  Remedy  for  Excusable  Delay,  763. 
r.  Computation  of  Time,  764. 

4.  Notice  of  Appeal,  765. 
a.  Necessity  of  Notice,  765. 
3.  Sufficiency  of  Notice,  767. 

i^  /«  General,  767. 
'2I  Amendment  of  Notice,  768. 
J  )  Sufficiency  of  Form,  769. 
(4)  Sufficiency  of  Service,  769. 

5.  Affidavit  for  Appeal,  771. 
a.  Necessity  for,  771. 
3.  Before  Whom  Made,  772. 
r.  Sufficiency  of  Affidavit,  772.* 

Ti^  /»  General,  772. 

(2)  Sufficiency  in  Form,  773. 

6.  Bond  or  Kecognizance,  774. 
a.  Necessity  in  General,  774. 
^.    TlrW  ^  Filing,  776. 
r.  Approval  of  Bond,  776. 
^.  Sufficiency  of  Bond,  yyj, 
e.  Filing  in  Appellate  Court — Amendment,  779. 

066  Volume  XII. 


I 


JUSTICES  OF  THE  PEACE. 

7.  Allcwance  of  Appeal^  780. 

8.  Parties^  781. 

a.  In  Geturaly  781. 

b.  yaini  PartieSy  782. 

c.  Amendment —  New  Parties^  783. 

9.  Return  of  justice  and  Entry  of  Appeal^  784. 

a.  Necessity  of  Return  to  Perfect  Appeal ^  784. 

b.  When  Return  Should  Be  Made,  786. 

(i^  In  General,,  786. 

(2^  Effect  of  Failure  to  Comply  with  Statute,  786. 

c.  Entry  of  Appeal  and  Return  of  Papers  by  Appellant, 

788. 

d.  Entry  of  Appeal  by  Appellee,  789. 

e.  Sufficiency  of  Transcript,  789. 
(i^  jurisdiction  of  justice,  789. 
(2)  jurisdiction  of  Appellate  Court,  790. 

tf)  In  General,  790. 

^)  Right  to  Appeal,  791 

/)  Allowance  of  Appeal,  791. 

/.  Conclusive  Effect  of  Return,  *i^\, 

g.  Amendment  of  Return,  792. 

h.  Certification  of  Return,  794. 

10.  jurisdiction  on  Appeal,  796. 

a.  In  General,  796. 

b.  Dependency  upon  jurisdiction  of  justice,  796. 

11.  Proceedings  After  Appeal,  709. 

a.  End  of  Justice's  jurisdiction,  799. 

b.  When  Appellate  Court  May  Proceed,  799. 

c.  Prosecution  of  Appeal,  801. 

d.  WithdrawcU,  Dismissal,  and  Nonsuit,  802. 

e.  Pleadings  on  Appeal,  803. 
^i^  In  General,  803. 
'21  New  Pleadings  on  Appeal,  804. 
^3)  Formality  in  Pleading  —  Form  of  Action,  805. 

f.  Hearing  on  Appeal,  806. 
(i)  Trial  De  Novo,  806. 

(a\  In  General,  806. 

\b)  Errors  and  Irregularities  Disregarded, 

806. 
(r)  Necessity  of  Proving  Cause  of  Action,  807. 
(jt)  Issues  on  Appeal,  807. 

aa.  Relation   to  Case  Before  Justice, 

807. 
bb.  Amount  of  Judgment  Recoverable, 

809. 
cc^  Evidence  on  Appeal,  810. 
(a)  Trial  De  Novo  or  Review  of  Error,  811. 
Proceedings  in  Error,  811. 
Review  of  Error  on  Appeal,  811. 
Errors    and    Technical    Defects    Disre* 
garded,  814. 
667  Volume  XII. 


JUSTICES  OF  THE  PEACE. 

(d)  Statement  of  Grounds  of  Appeal — BUi 
of  Exceptions^  814. 

(3)  In  Criminal  Cases ^  815. 
g.  Objections  on  Appeal ^  816. 

(i)  Form  of  Appeal —  Waiver  of  Objections^  816. 
(2)  Matters  Pleadable  Before  a  justice ^  816. 
(31  Irregularities^  817. 

(4)  Defects  in  CapiaSy  Summons ^  or  Process^  817. 

la\  In  General^  817. 

\b)  jurisdiction  Acquired  by  Appeal^  818. 
(5^  Form  and  Sufficiency  of  Pleadings ^  818. 
(6)  Motion  to  Dismiss  Action  or  Appeal^  818. 
h.  New  Trial y  Rehearing^  and  Reinstatement^  819. 
12.  Costs  on  Appeal^  820. 

7.  PBocESDnroB  Agaivst  Justices,  820. 

1.  Criminal  Prosecutions y  820. 

2.  Civil  Actions^  822. 

CROSS-REFERENCES. 

As  to  Jurisdiction  of  Inferior  Courts  in  General^  see  article  JURIS- 
DICTION y  ante,  p.  114. 

Jurisdiction  of  Justices  in  Particular  Cases,  see  the  specific 
titles  in  this  work,  such  as  BASTARDY,  vol.  3,  p.  273; 
CHATTEL  MORTGAGES,\ol  4,  p.  508;  CREDITORS' 
BILLS,  vol.  5,  p.  435;  DISORDERLY  CONDUCT,  vol. 
7,  p.  i;  FORCIBLE  ENTRY  AND  DETAINER,  vol.  9, 
p.  46;  PRELIMINARY  EXAMINATIONS ; 
SEARCHES  AND  SEIZURES. 

Jurisdiction  of  Justices  as  Dependent  on  the  Amount  Involved,  see 
article  AMOUNT  IN  CONTROVERSY,  vol.  i,  p.  702. 

P(nver  of  Justices  to  Take  Affidavits,  see  article  AFFIDA  VI TS, 
vol.  1,  p.  329. 

Power  of  Justices  to  Issue  Attachments,  see  article  ATTACH- 
MENT, vol.  3,  p.  47. 

Power  of  Justices  to  Take  Bail  in  Criminal  Cases,  see  article 
BAIL  AND  RECOGNIZANCE,  vol.  3,  p.  197. 

Power  of  Justices  to  Hold  Coroner's  Inquest,  see  article  CORO- 
NERS' INQUESTS,  vol.  5,  p.  41. 

Appearances  in  Justices'  Courts,  see  article  APPEARANCES, 
vol.  2,  p.  588. 

Process  from  Justices'  Courts,  see  article  SUMMONS  AND 
PROCESS. 

Adjournments  and  Continuances  in  Justices'  Courts,  see  article 
CONTINUANCES,  vol.  4,  p.  892. 

Change  of  Venue  in  Justices'  Courts,  see  article  CHANGE  OF 
VENUE,  vol.  4,  p.  373. 

Pleading  Former  Adjudication  in  Justices'  Courts,  see  article 
FORMER  ADJUDICATION,  vol.  9,  p.  619. 

Executions  on  Justices'  Judgments  Issued  of  Courts  of  Record,  see 
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article  EXECUTIONS  AGAINST  PROPERTY,  vol.  8, 
p.  368. 
As   to  Justice's  Execution  as  Basis  of  Creditor's  Billy    see  article 
CREDITORS'    BILLS   AND   FRAUDULENT   CON- 
VEYANCES, vol.  5,  p.  513. 

Verdicts  of  Juries  in  Justices*  Courts^  see  article   VERDICTS. 

Action  on  Justices*  Judgments,  see  article  JUDGMENTS,  vol. 
II,  p.  1102. 

Pr^eedings  Against  Railroads,  see  article  RAILROADS, 
For  the  Substantive  Law  relating  to  Justices  of  the  Peace,  see  Am. 

AND  Eng.  Encyc.  of  Law  (ad  ed.),   title  JUSTICES  OP 

THEPEACE. 

1  JUEISDICTIOV  —  1.  Statutory. — At  common  law  justices  of 
the  peace  were  merely  conservators  of  the  peace  and  examining 
magistrates;  they  exercised  no  civil  jurisdiction  whatever.* 
Therefore  the  jurisdiction  of  a  justice's  court  is  purely  statutory,* 
and  must  be  exercised  in  the  manner  and  within  the  limits  pre- 
scribed by  the  statutes  granting  it.'     In  other  words,  the  statutes 

1.  Horton    v.   Elliott,  90    Ala.  480;  Ho  JnrUdiotioii  by  Estoppel  or  Ckmsent. 

Ellis  z'.  White,  25  Ala.  540;  Dunnagan  — Jurisdiction  cannot  be  obtained  by 

V,    Shaffer,    48    Ark.    476;    Willey   v.  a  justice  by  estoppel.    Stewart  z/.  Shaffer, 

Strickland,  8  Ind.  453;  Matter  of  Way,  6  Pa.  Dist.  Rep.  226. 

41  Mich.  299.  As  to  jurisdiction   by  consent,  see 

3.  Alabama,  —  Horton  v.   Elliott,  90  infra^  I.  5.  By  Consent, 

Ala.  480;  Ellis  V,  White,  25  Ala.  540.  8.  Evans  v.  Pierce,  3  111.  468;  Staf- 

Arkansas,  —  Dunnagan  z/.  Shaffer,  48  ford  z^.'Scroggin,  43  111.  App.  48;  Mat- 
Ark.  476.  lock  V,  Strange,  8  Ind.  57;  Louisville, 

Georgia,  —  White  v.   Mandeville,  72  etc.,  R.  Co.  v.  Parish,  6  Ind.  App.  89; 

Ga.  705.  Matter  of  Way,  41  Mich.  299;   Victor 

Illinois,  —  Evans  V.  Pierce,  3  111.  468;  Mill,  etc.,  Co.  v.  Justice  Ct.,  18  Nev. 

Stafford  v,  Scroggin,  43  111.  App.  48.  21;  Cowan  v,  Nixon,  28  Tex.  230.    See 

Indiana,  —  Matlock  «/.  Strange,  8  Ind.  also  Fitzgerald  v.  Beebe,  7  Ark.  305; 

57;    Willey  V,  Strickland,  8  Ind.  453;  Hargrove  v,  Harris,  Ii6  N.  Car.  418. 

Ohio,  etc.,  R.  Co.  v,  Hanna,  16  Ind.  Statutes  Chranting  Jarisdletion  to  Sape- 

391;  Goodwine  v.  Barnett,  2  Ind.  App.  nor  Courts  are   not  applicable  to  jus« 

16.  tices'  courts  unless  expressly  made  so. 

Maine,  —  Martin  v,  Fales,  i8  Me.  23;  Cowan  v.  Nixon,  28  Tex.  230. 

State  V,  Hartwell,  35  Me.  129;   Matter  JurUdiotioii   of  Interloeutory  Acts. — 

of  Hersom,  39  Me.  476;  State  v.  Hall,  Where  it  appears  from  the  face  of  the 

49  Me.  412;  In  man  v.  Whiting,  70  Me.  process  and  proceedings  that  the  jus- 

445.  tice  has  jurisdiction  of  the  cause,  he 

Massachusetts.  —  Bridge  v.  Ford,  4  has,  of  course,  jurisdiction  over  all  in- 
Mass.  641.  terlocutory  acts   necessary   to  a  final 

Michigan,  —  Wright    v,    Warner,    i  judgment.     Fox  7/.  Hoy 1. 12  Conn.  491. 

Dougl.  (Mich.)  384;  Matter  of  Way,  41  Cannot  Strike  Out  Pleading.  —  A  jus- 

Mich.  299.  tice*s  court  is  a  court  of  limited  statu- 

Missouri,  —  Williams  v.   Bower,   26  tory  jurisdiction,  and  a  justice  has  no 

Mo.  601;    Dillard  v.  St.  Louis,  etc.,  R.  inherent  right  to  strike  out  an  entire 

Co.,  58  Mo.  69;    Loomis  v.  Wabash,  pleading  because  of  refusal  to  comply 

etc.,  R.  Co.,  17  Mo.  App.  341.  with  an  order  calling  for  a  bill  of  par- 

Tennessee.  —  Vanbibber    v,  'Vanbib-  ticulars.     In  such  case  he  is  limited  to 

ber,  10  Humph.  (Tenn.)  55.  the  imposition  of  the  penalty  prescribed 

Texas.  —  Cowan  v,   Nixon,  28  Tex.  by  the  New  YorkCoA^  Civ.  Pro.,  §  531, 

230.  which  provides  that  a  party  refusing  to 

Wisconsin,  —  Cox     v,    Groshong,    i  give   such   bill  of  particulars   is   pre- 

Pin.  (Wis.)  307.  eluded  from  giving  evidence  as  to  the 
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set  certain  defined  limits  to  a  justice's  jurisdiction,  and  having 
reached  those  limits,  his  powers  are  at  an  end.^ 

2.  Special  and  Limited.  —  In  most  of  the  states  justices'  courts 
are  inferior  courts  of  special  and  limited  jurisdiction ;  *  but  in 
some  states  such  courts  are  courts  of  record,  and  their  decisions 
stand  upon  the  same  ground  and  are  subject  to  the  same  rules  as 
those  of  the  higher  courts.' 

subject   on   which  it  was  demanded.  California.  —  Jolley  9.  Foftz,  34  CaL 

Bloom  V,  Huyck,  71  Hun  (N.  Y.)  252;  321. 

New  York  v.  Mason,  i  Abb.  Pr.  (N.  Y.  Colorado.  —  Hamill  v,  Ferrier,  8  Colo. 

C.  PI.)  344.  App.  266. 

1.  Ordnr  Beyond  Jnstioe's  Jnriidiotion.  Georgia,  —  Gray  v,  McNeal,  12  Ga. 

—  An  order  made  by  a  justice  upon  a  424;  White  v,  Mandeville,  72  Ga.  705. 
matter  not  within   his  jurisdiction  is  Illinois,  —  Bliss  v.  Harris,  70  III.  343. 
merely    void.     Greene    v,    Briggs,    i  Indiana,  —  Ohio,     etc.,     R.    Co.    tr. 
Curt.  (U.  S.)  311.  Hanna,  16  Ind.  391;  Jolly  v.  Ghering, 

A  Writ  of  ProhiUtiOB  will  lie  to  pre-  40  Ind.  139;  Hopper  v.  Lucas,  S6  Ind. 

vent  a  justice  exceeding  the  jurisdic-  43. 

tion    conferred     upon    him    by    law.  Maryland,  —  Fahey  v,  Mottu,  67  Md. 

James   v.  Stokes,    77  Va.  225;    Bur-  250. 

roughs  V.  Taylor,  90  Va.  55;  Miller  tr.  Massachusetts, '•^^A'^^^t    v.   Ford,  4 

Marshall,  i  Va.  Cas.  158.  Mass.  641. 

DnratioB  of  Jnrisdiotloii.  —  Where    a  Michigan,  —  King  v.  Bates,  80  Mich, 

justice  once  obtains  jurisdiction  over  367. 

the  subject-matter  of  a  suit,  it  con-  Missouri,  —  Haggard    v.     Atlantic, 

tinues  until    the  action  abates  or  is  etc.,  R.  Co.,  63  Mo.  302;  Olin  v,  Zeig- 

legally  disposed  of.     Knapp  v.  King,  6  ler,  46  Mo.  App.  193. 

Oregon  243.  Nevada,  —  Paul     v,    Armstrong,     i 

TomiiiiatioBof  JnrisdiotiOB.  —  Justices'  Nev.  82;  McDonald  v,  Prescott,  2  Nev. 

courts  are  courts  of  limited  jurisdic-  109. 

tion,  having  no  stated  terms;  and  when  New  Jersey,  —  Hopper  v,  Chamber- 

a  case  has  been  tried,  and  the  record  lain,  34  N.  J.  L.  220. 

thereof   entered     upon     the    justice's  New  York,  —  Hunt  v,   Dutcher,   13 

docket,  his  control  over  it  has  ended.  How.   Pr.  (N.  Y.  Supreme  Ct.)  538; 

except  to  issue  execution.      King  v.  New  York  v.  Mason,  i  Abb.  Pr.  (N.  Y. 

Bates,  80  Mich.  367.  C.  PI.)  344;  Bloom  v,  Huvck,  71  Hun 

Loss  of  JorisdietiOB  by  Failoro  to  At-  (N.  Y.)  252. 
tond.  —  A    justice     loses    jurisdiction  North  Carolina,  —  Williams  v.  Bowl- 
where,  after  setting  aside  a  judgment,  ing,  iii  N.  Car.  295. 
he  is  absent  on  the  day  set  by  him  for  Wisconsin,  —  Cox    v,    Groshong,     i 
a  new  trial.    Olson  v,   Nunnally,  47  Pin.  (Wis.)  307. 
Kan.  391.  In  a  discussion  of  the  general  prin- 

Where  a  justice  before  whom  a  writ  ciples    governing  the    jurisdiction  of 

is  made  returnable  does  not  attend  at  inferior  courts,  see  the  article  jURis- 

the  time  and  place  of  trial,  or  within  a  diction,  ante^  p.  114.    And  see  infra, 

reasonable  time  after  the  designated  II,  t,  Record  and  Docket, 

hour,  jurisdiction  of  the  suit  is  lost,  8.  Holcomb  v.  Cornish,  8  Conn.  375; 

unless  continued  by  some  other  justice.  Brian  v,  Davidson.  25  Miss.  213;  Adair 

Martin  v.  Fales,  18  Me.  23.  v,  Rogers,  Wright  (Ohio)  428;  Wright 

Loss  of  Jnrisdietion  by  Difmiisiiig  Jury,  v,  Hazen,  24  Vt.  143;  Stone  v.  Proctor, 

—  In  AVw yirrx^j' a  justice  of  the  peace  2  D.  Chip.  (Vt.)  108;  Spaulding  v, 
loses  jurisdiction  of  the  cause  when  he  Chamberlin,  12  Vt.  538;  Underwood  v, 
dismisses  the  jury  for  not  being  able  to  Hart,  23  Vt.  120;  Eastman  v.  Water- 
agree    upon    a    verdict.     Waddell    v,  man,  26 'Vt.  494. 

Physick,  17  N.  J.  L.  331.  As  to  collateral  attack  upon  the  judg- 

2.  Arkansas,  —  Reeves  v,  Clarke,  5  ments  of  inferior  courts,  see  the  article 
Ark.  27;    Pendleton  v.  Fowler,  6  Ark.  Jurisdiction,  ante,  p.  114. 

41;     Levy   V,   Shurman,   6    Ark.    182;  In  Pennsylvania  a  justice's  docket,  as 

Latham  v.  Jones,  6  Ark.  371.  to  things  adjudicated  by  him,  has  the 
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3.  Hurt  Appear  Afflrmatiyely.  —  Since  a  justice's  court  possesses 
only  limited  and  special  jurisdiction,  its  proceedings  must  show 
affirmatively  that  it  had  jurisdiction  of  the  case*^ 

conclusiveness  of  a  record.     Hazelett  whole  record  in  the  proceedinp^.    Sap- 

V,  Ford,  ID  Watts  (Pa.)  loi;  Claris  v.  pington  v,  Lenz,  53  Mo.  App.  44. 

M'Comman,  7  W.  &  S.  (Pa.)  469.  Formalltiw  Hot  Baqnind.  -^  Although 

1.  Arkansas.  —  Reeves  v,  Clarke,  5  a  justice's  court  is  one  of  limited  juris- 

Ark.  27;    Ex  p.  Anthony,  5  Ark.  358;  diction,  and  in  order  to  render  its  judg. 

Pendleton  v.  Fowler,  6  Ark.  41;  Levy  ments  valid  jurisdiction  of  both   the 

V.   Shurman,  6  Ark.   182;    Latham  v,  subject-matter  and    the  person   must 

Jones,  6  Ark.  371.  appear,   yet  the    judgments    of    such 

California.  —  Jolley  v,  Foltz,  34  Cal.  courts  should  not  be  defeated  by  tech- 

321.  nicalities;  therefore,  formalities  in  the 

Georgia, — Gray  v.  McNeal,   12  Ga.  summons  or  rendition  of  the  judgment 

424.  are  not  required.     Bliss  v,  Harris.  70 

Illinois,  —  Bliss  v.  Harris,  70  111.  343;  111.  343. 

Trader  v.  McKee,  2  111.  558.  Snteta&tial  CompUaaee  with  Statute.  — 

Indiana.  —  Hopper  v,  Lucas,  86  Ind.  It  is  a  general  rule  that  the  pleading 

43;   Wilkinson  v,  Moore,  79  Ind.  397;  before  an  inferior  tribunal  must  show 

Straughan  v.  Inge,  5  Ind.  157;  Daven-  jurisdiction.     But  this  rule  is  greatly 

port  Mills  Co.  V.  Chambers,  146  Ind.  relaxed  in  its  application  to  justices  of 

156.  the  peace.     Nothing  more  should  be 

Maine,  —  State  v.  Hartwell,  35  Me.  required  of  them  than  substantial  com- 

129;  Inman  v.  Whiting,  70  Me.  445.  pliance  with  the  statute  conferring  and 

Maryland.  —  Fahey  v,  Mottu,  67  Md.  regulating  their    powers.     Wright    v. 

250;  Kane  v.  State,  70  Md.  552.  ,  Phillips,  2  Greene  (Iowa)  191. 

Michigan.  —  Spear  v.  Carter,  I  Mich.  Showiiig    Bildgnea   of    MEtndant. — 

19;  Wight  V.  Warner,  i  Dougl.  (Mich.)  Under  the  California  statute  providing 

384.                                                    ~  that "  no  person  shall  be  held  to  an- 

Missouri.  —  Iba  v,  Hannibal,  etc.,  R.  swer  to  any  summons  issued  against 

Co.,  45  Mo.  469;  Haggard  v.  Atlantic,  him  from  a  justice's  court,  in  a  civil 

etc.,  R.  Co.,  63  Mo.  302;    Hessey  v.  action,  in  an^  township  or  city  other 

Heitkamp,  9  Mo.  App.  36;  McQuotd  v.  than  the  one  in  which  he  shall  reside. 

Lamb,  19  Mo.  App.  153;  Olin  v.  Zeig-  except,"  etc.,  it  must  affirmatively  ap- 

ler,  46  Mo.  App.  193.  pear  from  the  docket  or  other  papers  in 

Nevada.  —  Little  v.  Currie,  5  Nev.  90.  the  case  that  the  defendant  was  a  resi> 

New  Jersey.  —  Hopper  v.  Chamber-  dent  of  the  township  in  which  the  suit 

lain,  34  N.  J.  L.  220.  was  brought,  or  that  he  was  within  one 

New    York.  —  Stone    v.    Miller,    62  of  the  exceptions.    Jolley  v.  Foltz,  34 

Barb.  (N.  Y.)  430.  Cal.  321. 

Ohio.  —  Vandement    v,    Trisler,    4  Omitsioii  to  State  Beoidenee  of  Partiet. 

Ohio  N.  P.  37.  —  A  process  from  a  justice's  court  runs 

Wisconsin.  —  Cox  v,  Groshong,  i  Pin.  to  every  part  of  his  county,  and  where 

(Wis.)  307.  a  written  complaint  and  a  copy  of  the 

See    also    infra^   II.   7.   Record  and  summons    were     served     within     the 

Docket;  IV.   9.   e.  Sufficiency  of  Tran-  county,  it  was  held  that  an  omission  to 

script.  state  the  place  of  residence  of  the  par- 

Suffldoiit  Showing  of  Jurlsdietion.  —  ties  in  the  complaint  did  not  deprive 
Where  a  cause  of  action  filed  with  a  the  justice  of  jurisdiction.  Hoffman 
justice  sets  forth  that  he  is  the  justice  v.  Barton,  47  Hun  (N.  Y.)  409. 
of  a  certain  district,  and  the;  transcript  Vast  Show  FHing  of  Pftper.  —  The 
certificate  shows  the  same  fact,  and  the  lodging  of  the  paper  which  is  the  foun- 
constable's  return  shows  that  the  de-  dation  of  the  action  in  the  justice's 
fendant  resides  in  the  same  district,  court  is  a  requisite  to  jurisdiction,  and 
the  jurisdictional  facts  sufficiently  ap-  it  must  by  some  means  be  made  to  ap- 
pear. Klein  v,  Wielandy,  15  Mo.  App.  pear  by  the  record;  if  not  by  a  docket 
581.  entry,  then  by  the  paper  itself  being 

Jnriidietloii  Appearing  firom  Whole  Bee-  among  the  original  papers  in  the  cause, 

erd.  —  A  justice's  jurisdiction   is  suffi-  Olin  v.  Zeigler,  46  Mo.  App.  193. 

ciently  shown  where  it  appears  from  the  Lack  of  Jurisdiction  Appearing  on  Xeo- 
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Bole  Otherwiae  in  Texas.  —  In  Texas  it  is  held  that  a  justice's  court, 
being  created  by  the  constitution,  exercises  within  its  defined 
limitations  general  exclusive  jurisdiction;  and  in  such  courts  it  is 
not  necessary  that  every  prerequisite  to  the  attaching  of  jurisdic- 
tion in  a  particular  case  should  appear  affirmatively.^ 

4.  Ho  Presumptions  Indulged.  —  Under  the  general  rule  that  a 
justice's  jurisdiction  must  appear  affirmatively,  it  follows  that 
such  jurisdiction  cannot  be  enlarged  by  implication,  and  that  no 
presumption  will  be  indulged  in  favor  thereof.* 

ord.  —  Although   it  may  be  conceded  Massac husetts.  —  Bridge    v.   Ford,   4 

that  a  decision  of  a  justice  that  he  has  Mass.  641;  Com.  v.  Fay,  126  Mass.  236. 

jurisdiction  is  presumed  to  be  right  till  Michigan.  —  Spear  v.  Carter,  i  Mich. 

the  contrary  is  shown,  yet  where  it  ap-  19;  Wight  v,  Warner,  i  Dougl.  (Mich.) 

pears  on  the  face  of  the  record  that  he  384. 

had  not  jurisdicUon,  the  presumption  Missouri.  —  McQuoid    v.   Lamb,    19 

is  rebutted.     Brown  v,  Davis,  59  Iowa  Mo.  App.  153. 

641.  Nevada.  —  Paul     v.    Armstrong,     i 

Heed  Hot  Vegatiye  Lofs  of  JurUdietioB.  Nev.  82;  McDonald  v.  Prescott,  2  Nev. 

—  A    justice    need    not    negative  the  109;  Little  v.  Currie,  5  Nev.  90;  Victor 

grounds    by    which    his   jurisdiction  Mill,  etc.,  Co.  v.  Justice  Ct.,  18  Nev. 

might  be  taken  away,  in  order  to  make  21. 

his  jurisdiction    appear  affirmatively.  New    York. — Stone    v.    Miller,    62 

Nelson  v.  Zink,  3  Blackf.  (Ind.)  103.  Barb.  (N.  Y.)  430. 

Proof  of  Jurisdictioxial  Facts.  —  Those  Tennessee.  —  Gibbs    v.    Bourland,   6 

jurisdictional  facts  in  "support  of  jus-  Yerg.  (Tenn.)  481. 

tices'  judgments  which  are  not  in  writ-  See  also  the    article   Jurisdiction, 

ing  or  required  to  be  in  writing,  or  in  ante^  p.  114. 

fact  entered   in    the  docket,   may  be  In  Dunnagan  v.  Shaffer,  48  Ark.  476, 

proved  by  parol.     However,  where  the  it  was  held  that  a  justice's  jurisdiction 

statute   requires  such  facts  to  be  en-  bein^  entirely  statutory,  he  can   take 

tered  in  the  docket,  and  they  are  so  en-  nothing  by  implication  except  what  is 

tered,  or  where  they  actually  appear  in  necessary  to  make  effective    his    ex- 

the  written   files  of  the  action,  parol  press  powers. 

evidence  is  not  admissible  to  contradict  In  Vermont,  however,  the  same  rule 

such  entries  and  writings.    JoUey  v.  of  construction  is  extended  in  favor  of 

Foltz,  34  Cal.  321.  the  jurisdiction  of  a  justice  tfs  applies 

1.  Williams  v.  Ball,  52  Tex.  603;  in  favor  of  courts  of  freneral  jurisdic- 
Hance  t'.  Galveston  Wharf  Co.,  70 Tex.  tion.  Wright  v.  Hazen,  24  Vt.  143; 
X15;    Wilkerson    v.   Schoonmaker,    77  Vaughn  «/.  Condon,  56  Vt.  iii. 

Tex.  615.  Jnitiee  of  Foreign  State  —  Ho  Prwiimp- 

2.  Arkansas,  —  Webster  v,  Daniel,  47  tion  of  Jurisdiction.  —  There  is  no  pre- 
Ark.  131;  Dunnagan  z'.  Shaffer,  48  Ark.  sumption  in  law  that  a  justice  in  a 
476;  Reeves  v,  Clarke,  5  Ark.  27.  foreign  state  can  render  a  judgment  in 

Illinois.  —  Evans  v.  Bouton,  85  111.    a  civil  action.     Willey  v.  Strickland,  8 

579.  Ind-  453. 

Indiana.  —  Straughan  v.  Inge,  5  Ind.        Summons  —  Ho  Presumption  of  Proper 

157;  Willey  V.  Strickland,  8  Ind.  453;  Serviee.  —  The  record  of  a  cause  in  a 

Jolly  V.  Ghering,  40  Ind.  139;  Wilkin-  justice*s  court  must  show  affirmatively 

son  V.  Moore,  79  Ind.  397;  Hopper  v,  that  the  court  obtained    jurisdiction. 

Lucas,  86  Ind.  43;    Louisville,  etc.,  R.  Therefore,  the   return  of  a  summons 

Co.  V.  Parish,  6  Ind.  App.  89;   Good-  from  a  justice's  court,  "Served,"  with- 

wine  V.  Barnett,  2  Ind.  App.  16.  out  anything  further,  does  not  carry 

Maine.  —  State  v.  Hartwell,  35  Me.  the  presumption  that  it  was  served  in 

129;    Matter  of  Hersom,  39  Me.  476;  the  manner  required  by  law.     Vande- 

Lane  v.  Crosby,  42  Me.  327;    State  v.  ment  v.  Trisler,  4  Ohio  N.  P.  37. 

Hall,  49  Me.  412;    Inman  v.  Whiting,  Rnle  Kot  Applioabla  to  Preliminary  g»- 

70  Me.  445.  aminations.  —  The    rule    that    no    pre- 

Maryland.  —  Fahey  v.  Mottu,  67  Md.  sumption  will  be  indulged'  in  favor  of 

250.  a  justice's  jurisdiction  docs  not  apply 
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Jorisdietion.  JUSTICES  OF  THE  PEACE.  By  CoMant 

Preiamptions  Indulged  After  Attaohing  of  Jnrisdietioa.  —  Where,  however, 
it  appears  affirmatively  that  the  justice  acquired  jurisdiction  both 
of  the  subject-matter  of  the  action  and  the  person  of  the  defend- 
ant, then  the  same  presumptions  are  indulged  in  favor  of  the  reg- 
ularity and  validity  of  the  proceedings  of  such  justice's  court  as 
are  extended  to  courts  of  general  jurisdiction.* 

6.  By  Consent  —  It  is  a  well-settled  rule  that,  while  a  justice  of 
the  peace  can  by  consent  obtain  jurisdiction  of  the  person,*  con- 
sent of  parties  cannot  confer  upon  him  jurisdiction  over  the  sub- 
ject-matter of  an  action  where  it  is  not  conferred  upon  him  by 
statute.' 

when  he  sits  as  an  examining  court  on  2.  Rahn    v,    Greer,    37    Iowa   627; 

the    preliminary    investigation    of    a  Hogan  v.  Baker,  2  E.  D.  Smith  (N.  Y.) 

criminal  charge.     Boynton  v.  State,  77  22. 

Ala.  29;    People  v.  Mack,  i   Park.  Cr.  By  voluntarily  appearing  and  going 

Rep.  (Dutchess  Cir.  Ct.)  567.  into  the  merits  of  the  case  a  defend- 

1.  Webster  v,  Daniel,  47  Ark.   131;  ant  gives  jurisdiction  over  his  person. 

Good  wine  v,  Barnett,  2  Ind.  App.  16;  See  article  Appearances,  vol.  2,  p.  639 

Kane  v.  State,  70  Md.  552;    Wight  v.  et  seq.     See  also  t»/ra,  I.  11.  Objections 

Warner,  i  Dougl.  (Mich.)  384;  Clague  to  Jurisdiction. 

V,  Hodgson,   16  Minn.  329;    Vaule  v.  8.  Alabama, — Walker    v,    Ivey,    74 

Miller,  64  Minn.  485;  Jewett  f.  Sund-  Ala.    475;    Wyatt  v.  Judge,   7    Port, 

back,  5  S.  Dak.  iii;   Baizer  c.  Lasch,  (Ala.)  37. 

28  Wis.  268.  California,  —  Feillett    v,    Engler,    8 

In  Thatcher  v,  Maack,  7  111.  App.  Cal.  76. 

635,  it  was  held  that  where  the  docket  Georgia.  —  Block   v.   Henderson,   82 

of  a  justice  showed  that  he  had  juris-  Ga.  23. 

diction  of  the  person  and  subject-mat-  Iowa,  —  Rogers  v.  Loop,  51  Iowa  41; 

ter,  nothing  would  be  intended  to  be  McMeans  v,  Cameron,   51    Iowa  691; 

out  of  his  jurisdiction  which  did  not  Miller  v,  Haley,  66  Iowa  260. 

affirmatively  appear  to  be  so.  Maine.  — State  v.  Hall,  49  Me.  412; 

Error  Hot  Frefomod.  —  When  a  pus-  Call  v.  Mitchell,  39  Me.  465. 

tice,  by  compliance  with  the  provisions  Michigan.  —  Spear  v.  Carter,  i  Mich, 

of  the  statute,  has  acquired  jurisdic-  19. 

tion,  his  subsequent  proceedings  are  to  Nevada.  —  Paul     v.    Armstrong,     i 

be  construed   liberally    in   respect    to  Nev.  82. 

irregularity  and  form,  and  error  is  not  New    York-.  —  Striker     v.     Mott,    6 

to  be  presumed  unless  made  to  appear  Wend.  (N.  Y.)  465;  Hogan  v.  Baker,  2 

affirmatively.      Wight   v.    Warner,    i  E.  D.  Smith  (N.  Y.)  22;  Low  v.  Rice,  8 

Dougl.  (Mich.)  384.  Johns.  (N.  Y.)  409. 

Judgineiit  PrMnmed  Bendered  on  Snffl-  Ohio.  —  Place  v.  Welch,  2  Ohio  Dec. 

«lMit  XTldraoe.  —  Where  it  appears  that  542. 

the  justice  acquired  jurisdiction  of  the  Pennsylvania.  —  Montgomery  t^.Heil- 

subject-matter  and  of  the   person,  it  man,  96  Pa.  St.  44;  Collins  v,  Collins, 

will   be  presumed  that  his  judgment  37  Pa.  St.  387. 

was  rendered  on   sufficient  evidence.  Texas,  —  Crawford    v.    Saunders,   9 

Cantrell  V.  Fowler,  24  S.  Car.  424.  Tex.    Civ.    App.   225;    Foster  v.  Mc- 

Vot  Open  to  Collateral  Attack.  —  When  Adams,  9  Tex.  542. 

it  appears  upon   the  face  of  the  pro-  For  a  full  discussion  of  this  subject, 

ceedings  that  the  justice's  court  had  seethearticle  Jurisdiction,  an/^,  p.  114. 

jurisdiction,  the  proceedings  cannot  be  If  the  Appointment  of  a  Jnstloe  b  Void 

attacked  collaterally  for  mere  error  or  he  has  no  jurisdiction,  and  jurisdiction 

irregularity  therein.     Webster  v.  Dan-  cannot    be    conferred    upon    him    by 

iel.  47  Ark.   131;    Vaule  v.  Miller,  64  consent  of  parties.    Crawford  z'.  Saund- 

Minn.  485;   Jewett  v,  Sundback,  5  S.  ers,  9  Tex.  Civ.  App.  225. 

Dak.  III.  One  Jnstioe  Cannot  Be  Sabititated  fbr 

As  to  collateral  attack,  see  article  Another  by  consent  of  parties  in  the 

Jurisdiction,  ante^  p.  114.  trial  of  a  case  in  a  precinct  to  which  the 
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Jnriidletioii.            JUSTICES  OF  THE  PEACE.  LoMdity. 

6.  As  Dependent  on  Loeality.  —  The  jurisdiction  of  a  justice  of 
the  peace  as  regards  territorial  extent  and  as  dependent  upon  the 
residence  of  the  parties  is  a  matter  regulated  entirely  by  statutes, 
which  vary  greatly  in  the  different  states.  The  practitioner  is 
referred  to  the  statutes  of  his  own  state  and  to  the  cases  cited  in 
the  notes.  ^ 

former  does  not  belong.    Foster  v.  Mc-  28S;    JoUy  v,  Ghering,  40  Ind.   139; 

Adams,  9  Tex.  542.  Spencer  v,  Cline,  28  Ind.  51;  Michael 

JnriidietiontoOnuitVewTriAL  —  Con-  v,  Thomas,  24  Ind.  72;    Maxwell  v. 

sent  of  parties  can  give  a  justice  juris-  CoUins,  8  Ind.  38;   Brickley  v.  HeU- 

diction  of    the  person  only,  and  not  bruner,  7  Ind.  488;  Poyser  v.  Murray, 

of  the  subject-matter;    and  therefore  6    Ind.   35;    State    v.  Carter,  6    Ind. 

where  a  justice  has  no  statutory  au-  37;    Nelson  v.  Zink,  3  Blackf.  (Ind.) 

thority  to  grant  a  new  trial,  jurisdic-  zoi. 

tion  to  do  so  could  not  be  conferred  Iowa, — Thompson    v,  Jackson,    93 

upon  him  by  consent.     Miller  9.  Haley,  Iowa  376;    Coffman    v,    Trimble,    90 

66  Iowa  260.  Iowa  737;   Hunt  r.  Farmers*  Ins.  Co., 

Title  to  Land  In  Question.  —  Where  a  67  Iowa  742;  Rogers  v.  Loop,  51  Iowa 

justice  of  the  peace  is  ousted  of  juris-  41;   Knowles  v.  Picket,  46  Iowa  503; 

diction  by  title  to  land  coming  in  ques-  Gates  v.  Wagner,  46  Iowa  355;  Hamil- 

tion,  the  consent  of  the  parties  that  the  ton  v.  Millhouse,  46  Iowa  74:  Klingel 

suit    shall    proceed    notwithstanding  v.    Palmer,  42  Iowa  166;   Wright   tr. 

such  plea  does  not  restore  the  jurisdic-  Phillips,  2  Greene  (Iowa)  19X;   Biddle 

tion.     Striker  v.  Mott,  6  Wend.  (N.  Y.)  v.  Allender,  14  Iowa  410. 

465.  Kansas,  —  State  v,  Brayman,  35  Kan. 

Court  Hold  in  Wrong  FUoo.  —  Under  a  714. 

statute  forbidding    a  justice  to  hold  Maine,  —  Blake  v.  Peck,  77  Me.  588; 

court  in  a  house  in  which  a  tavern  is  Morton  v.  Chase,  15  Me.  188. 

kept,  if  a  justice  does  hold  court  in  Massachusetts,  —  Sumner  v.  Finegan, 

such  place  the  plaintifif*s  appearance  15  Mass.  280;  Pitman  v,  Flint,  10  Pick, 

and  going  to  trial  will  give  him  no  (Mass.)  504. 

jurisdiction.      Low  v.  Rice,   8  Johns.  Michigan,  —  Weaver  v.  Rlx,  (Mich. 

(N.  Y.)  409.  1896)  67  N.  W.  Rep.  970;  Burlingame 

Statute  Authorising  Consent.  —  Under  v.  Marble,  95  Mich.  5;    Tebb  v,  Chi- 

the  lotva  Code,  §  3508,  a  justice  can  cago,  etc.,  R.  Co.,  67  Mich.  160;    Hall 

take  jurisdiction  of  a  case  involving  v.  Shank,  57  Mich.  36. 

more  than  one  hundred  dollars  and  Mississippi.  —  Cain    v,  Simpson,   53 

less  than  three  hundred  dollars  by  con-  Miss.  521. 

sent  of  parties.     Schlisman  v,  Webber,  Missouri.  —  Rohland    v.    St.   Louis, 

65  Iowa  115;  Brown  v,  Davis,  59  Iowa  etc.,  R.  Co.,  89  Mo.  180;  Fare  v,  Gun- 

641.  ter,  82  Mo.  522;  Grayson  v,  Weddle,  80 

1.  Alabama.  —  Horton  v,  Elliott,  90  Mo.  39;   Lutes  v,  Perkins,  6  Mo.  57; 

Ala.  480;  Atkinson  v.  Wiggins,  69  Ala.  Johnson  v.  Fischer,  56  Mo.  App.  552; 

190;  Read  v.  Coker,  i  Stew.  (Ala.)  22.  U.  S.  Mutual  Ace.  Ins.  Co.  v.  Reisln- 

Arkansas.  —  Leadbetter  v,  Kendall,  ger,  43  Mo.   App.   571;    Clarkson    v, 

Hempst.  (U.  S.)  302.  Guernsey  Furniture  Co.,  22  Mo  App. 

California.  —  Cole  v,  Fisher,  66  Cal.  109, 

441 ;  Fagg  V.  Clements,  z6  Cal.  389.  Nebraska.  —  State    v,  Shropshire,  4 

Colorado,  —  Melvin     v,    Latshaw,    2  Neb.  411. 

Colo.  81.  New  Hampshire, '■'YovLVLg  v.  Bride, 

Connecticut,  —  Lyme    v.    East    Had-  25  N.  H.  482. 

dam,  14  Conn.  394.  New  York,  —  Geraty  v,  Reid,  78  N, 

Georj(ia.  —  'B\oc\i    v.'  Henderson,   82  Y.  64;    Lapham  v.  Rice,  55  N.  Y.  472; 

Ga.  23;   Jones  v.  Wylie,  82  Ga.  745;  Holmes    v,    Carley,    31    N.    Y.    289; 

Thomas  v.  Lawton,  71  Ga.  244.  Head's  Iron  Foundry  v,  Sanders,  77 

Illinois.  —  Durfee  v,  Grinnell,  69  111.  Hun  (N.  Y.)  432;   Slavin  v.  Mansfield, 

3715    Pilgrim   v.   Mellor,    i    lU.   App.  77  Hun  (N.Y.)  535;  Pollock  r.Aldrich. 

448.  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  109; 

Indiana,  —  Wilkinson   v,   Moore,   79  Gurnsey  v.  Lovell,  9  Wend.  (N.  Y.) 

Ind.  397;  Hampton  v.  Warren,  51  Ind.  319;  Hardy  v.  Rowe,  7  Wend.  (N.  Y.) 
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Jviiidletion.              JUSTICES  OF  THE  PEACE.  Title  to  Land. 

7.  As  Dependent  on  Amount  —  The  jurisdiction  of  justices  of  the 
peace  as  dependent  upon  the  amount  in  controversy  has  already 
been  fully  treated  in  a  former  volume  of  this  work.* 

8.  Of  Aotions  InYolying  Title  to  Land  —a.  In  General.  —  It  is 
very  generally  provided  by  statute  in  the  different  states  that  a 
justice  of  the  peace  shall  not  have  jurisdiction  of  actions  involv- 
ing  title  to  real  estate.*    While  the  practice  regarding  the  manner 

452;  Graves  v,  McKeon,  3  Den.  (N.  Y.)  Colorado,  —  Klopfer  v.  Keller,  i  Colo. 

639;    Fairbanks    v,  Corlies,   3  E.   D.  410. 

Smith  (N.  Y.)  582.  ConnecHcut.  —  Bundy    v.     Sabin,    2 

Oregon,  —  Taylor  «/.  Jenkins,  11  Ore-  Root  ^Conn.)  54;    French  v.  Potter,  2 

gon  274.  Root  (Conn.)  359. 

Tennessee,  —  Strain     v,     Hefley,     94  Delaware,  —  Legates     v.    Lingo,     8 

Tenn.  668.  Houst.  (Del.)  154, 

Texas,  —  Claiborne  z*.  Pickens,  (Tex.  Georgia,  —  Dougherty  v.  Marsh,   11 

App.  1890)  16  S.  W.  Rep.  867;    Cowan  Ga.  277. 

V,  Nixon,  28  Tex.  230;    Perry  v,  Lov-  Indiana,  —  Smith  v,  Harris,  3  Blackf. 

ett,  24  Tex.  359;  Hart  v.  State,  15  Tex.  (Ind.)  416;  Parker  v.  Bussell,  3  Blackf. 

App.   202;    Hudson   v,   Henderson,    i  (Ind.)  411;  Love  v,  Bohan,  4  Ind.  235; 

Tex.  App.  Civ.  Cas.,  §  353.  Wall  v,  Albertson,  18  Ind.  145;  Bridges 

Utah,  —  Saunders     v,     Sioux    City  v.  Branam,  133  Ind.  488. 

Nursery,  etc.,  Co.,  6  Utah  431.  Iowa,  —  Cox  v,  Graham,  3  Iowa  347; 

Wisconsin. — Starkweather    v.   Saw-  Delzell  v.  Burlington,  etc.,  R.  Co.,  89 

yer,  63  Wis.  297.  Iowa  208. 

See  also  the  article  Venue.  Kansas,  —  Burt     v,     Reyburn,    Mc- 

B«fasalof  Jnitleeto  Entertain  Suit. —  Cahon  (Kan.)  97;  Douglass  v.  Easter, 

Where  the  statute  provides  that  a  suit  32  Kan.  496. 

in  a  justice's  court  must  be  brought  in  Maine,  —  Low  v,  Ross,  3  Me.  256. 

the   township  wherein   the   defendant  Maryland,  —  Randle   v,    Sutton,    43 

resides,  the  refusal  of  the  only  justice  Md.  64. 

in  the  proper  township  to  entertain  the  Massachusetts,  —  Blood   v.    Kemp,  4 

suit,  although  he  was  legally  compe-  Pick.  (Mass.)  169;  Kelley  v.  Taylor,  17 

tent  and  disinterested,  will  not  author-  Pick.  (Mass.)  218;  Magoun  v,  Lapham, 

ize  the  plaintiff  to  bring  suit  in  another  iq  Pick.  (Mass.)  419. 

township.      His    remedy    is    by    suit  Michigan,  —  Stout  v,  Keyes,  2  Dougl. 

against  the  justice.     Poyser  z/.  Murray,  (Mich.)  184;    Brooks  v.   Delrymple,    i 

6  Ind.  35.  Mich.  145;  Rawson  v,  Finlay,  27  Mich. 

Jnstioe  Prefunwd  to  Know  TanltoriAl  268;  Fowler  v,  Hyland,  48  Mich.  179; 

Limltf.  —  A  justice  of  the  peace  must  Ostrom  v.  Potter,  71  Mich.  44;    Dola- 

be  presumed  to  know  the  territorial  ex-  hanty  v.  Lucey,  loi  Mich.  113;   Orris 

tent  of  his  own  jurisdiction,  and  lands  v,  Kempton,  105  Mich.  229. 

therein,  as  designated   by   the   public  Minnesota,  —  Tordsen  v,  Gummer,  37 

surveys.     Wright  v,  Phillips,  2  Greene  Minn.  211. 

(Iowa)  191.  Missouri,  —  Bred  well  v.   Loan,  etc., 

1.  See  article  Amount  in  Contro-  Co.,  76  Mo.  321;  Bennett  t^.  McCaffery, 
VERSY,  vol.  I,  p.  702.  28  Mo.  App.  220;  Polhans  v,  Atchison, 

2.  Alabama.  —  McDaniel  tr.  Moody,  3  etc.,  R.  Co.,  45  Mo.  App.  153;  State 
Stew.  (Ala.)  314;  Webb  v,  Carlisle,  65  v,  Ganzhorn,  52  Mo.  App.  220,  56  Mo. 
Ala.  313.  App.  519;  Sesser  v.  South  wick,  2  Mo. 

Ariansas, —  Fitzgerald   v,   Beebe,   7  App.   Rep.    1384;  Hillhouse  v.  Houts, 

Ark.  305;   Thruston  v.   Hinds,  8  Ark.  (Mo.  1886)  i  S.  W.  Rep.  752. 

118;  Cunningham  v,  Holland,  40  Ark.  Nebraska, —  Galligher  v,  Connell,  23 

556;   Cotton  V,  Penzel,  44  Ark.  484;  Neb.  391. 

Halnem  v.  Burgess,  (Ark.  1890)  13  S.  New  Hampshire,  —  Flagg  v.  Gotham, 

W.  Kep.  763.  7  N.  H.  266;  Davis  v,  Morse,  21  N.  H. 

California,  —  Pollock  r.  Cummings,  345;    Morse  v.  Davis,  24   N.  H.  159; 

38  Cal.  683;  Schroeder  v.  Wittram,  66  Bartlett  v,  Prescott,  41  N.  H.  493. 

Cal.636;  jftart  z'.  Carnall-Hopkins  Co.,  New  Jersey.  —Smith  v,  Layton,  i  N. 

loi  Cal.  160.  J.  L.  205;  Bispham  v.  Inskeep,  i  N.  J. 
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26  N.  J.  L. 
41  N.  f.  L. 
N.  J.   L.  260; 

{.  L.  465;  Hillman  v.  Stanger,  49  N.  J. 
,.  191:  Bloom  V.  Stenner,  50  N.  J.  L. 


Jurisdiction.            JUSTICES  OF  THE  PEACE.  Titto  to 

in  which  this  question  must  be  raised  and  the  procedure  there- 
after is  not  entirely  uniform  in  the  various  states,  it  may  be  laid 
down  as  a  general  rule  that  when  the  question  is  properly  pre- 
sented to  the  justice  ^  his  jurisdiction  is  at  an  end,'  and  he  must 

L.  268;  Harvey  v,  Drummond,  i  N.  J.  Vermont.  —  Thayer  v,  Montgomery, 

L.  251;    Ming  V.  Compton,  2  N.  J.  L.  26  Vt.  491;    Foster  v,  Bennett,  33  Vi, 

324;    Vanmater  v.  Real,  3  N.  J.  L.  64;  66;    Jakeway  v,   Barrett,   38  Vt.   316; 

Vantyl  v.  Marsh,  5  N.  J.  L.  584;  Greg-  Flannery    v.    Hinkson,    40    Vt.    485; 

ory  V.  Kanouse,  11  N.  J.   L.  62;    Ran-  French  v.  Holt,  51  Vt.  544,  57  Vt.  187; 

dolph  V.  Montforl,  16  N.J.  L.  226;  Hill  Burlington,  etc.,   R.  Co.  v.  Brush,  57 

V.  Carter,  16  N.  J.  L.  87;  Dixon  v,  Scott,  Vt.  472. 

18  N.  J.  L.  430;  Osborne  v.  Butcher,  Virginia.  —  Warwick  v.  Mayo,  15 
310;  Messier  «'.  Fleming,  Gratt.  (Va.)  528;  Miller  v.  Marshall,  i 
108;    Jeffrey  v.  Owen,  41  Va.  Cas.  158. 

Edgar  v^  Anness,  47  N.  West  Virginia.  —  Belcher  v.  Gaston, 

4  W.  Va.  639. 

Wisconsin.  —  Lybrand  v,  Carson,  2 

59;  Ely  V.  Schanck,  52  N.  J.  L.  119.      •  Pin.  (Wis.)  33;    Manny  v.  Smith,    ic 

N^ew    York.  — Striker    v.     Mott,    6  Wis.  509;  State  v.  Doane,  14  Wis.  483; 

Wend.  (N.  Y.)465;  Whiting  v.  Dudley,  Stoppenbach  v.  Zohrlaut,  21  Wis.  385; 

19  Wend.  (N.  Y.)  373;  Willoughby  v.  Barteau  v.  Appleton,  23  Wis.  414; 
Jenks,  20  Wend.  (N.  Y.)  96;  Randall  Murray  v.  Van  Derlyn,  24  Wis.  67; 
V,  Crandall.  6  Hill  (N.  Y.)  342;  Hall  v,  Ashbough  v.  Walter,  24  Wis.  466;  Win- 
Hodskins,  30  How.  Pr.  (N.  Y.  Supreme  terfield  v.  Stauss,  24  Wis.  394;  Strasson 
Ct.)  15;  Hinds  v.  Page,  6  Abb.  Pr.  N.  v.  Montgomery,  32  Wis.  52;  Ohsc  v. 
S.  (Chenango  County  Ct.)  58;  Adams  Bruss,  45  Wis.  442;  Lowitz  v.  Lever- 
V.  Rivers,  ii  Barb.  (N.  Y.)  390;  Fredo-  entz,  57  Wis.  596;  Huddleston  z^.  John- 
nia,  etc..  Plank  Road  Co.  v.  Wait,  27  son,  71  Wis.  336. 

Barb.  (N.  Y.)  214;  AUeman  v.  Dey,  49  As  is  the  case  with  most  matters  of 

Barb.  (N.  Y.)  641;    Van  Etten  t/.  Van  practice  in  justices'  courts,  this  ques- 

Etten,  69  Hun  (N.  Y.)  499;   Main   v.  tion  is  entirely  dependent  upon  statu- 

Coopet,  25  N.  Y.  180;    Little  v.  Denn,  tory  regulation,  and  the  practitioner  is 

34  N.  Y.  452;  ;  Harding  v.  Elision,  10  therefore  advised  in  all  cases  to  refer 

Civ.   Pro.   Rep.  (Orange  County   Ct.)  to  the  statutes  of  his  own  state. 

252;    Lane  v.  Young,  66  Hun  (N.  Y.)  Denmirer  to  PIm  of  Title.  —  A  justice 

563;  Manfred!  v.  Wiederman,  14  Misc.  has  no  more  authority  to  judge  of  a 

Rep.  (N.  Y.  C.  PI.)  342.  plea  of  title  on  a  demurrer  than  on  the 

North  Carolina.  —  Credle   v.   Gibbs,  merits.       French    v.     Potter,    2    Root 

65  N.  Car.  192;  Peck  v.  Culberson,  104  (Conn.)  359. 

N.  Car.  425;    Wright  v.  Harris,  116  N.  1.  As  to  the  proper  method  for  rais- 

Car.  460.  ing  the   question,   see  infra^   L  8.   c. 

North  Dakota.  —  Hegar  v.  De  Groat,  How  Question  Raised. 

3  N.  Dak.  354.  2.  JurUdictlon  Hot  BMtoxod  b7  FlMd- 
Ohio.  —  Bridgmans  v.  Wells.  13  Ohio  ing  Over.  —  Where  a  defendant  in  an 

43;    Bowers  v.  Pomeroy,  21  Ohio  St.  action    of    trespass    before    a    justice 

184;    Van  Dyke  v.  Rule,  49  Ohio  St.  pleads  title  to  real  estate,  the  justice 

530;  Crafts  V.  Prior,  51  Ohio  St.  21.  loses  jurisdiction;  and  it  cannot  be  re- 

Oregon.  —  Sweek    v.    Galbreath,    1 1  stored  by  pleading  over  and  joining  in 

Oregon  516;    Aiken  v.  Aiken,  12  Ore-  issue  not  involved  in  the  question  of 

gon  203.  title.       Kelley     v.    Taylor,    17     Pick. 

Pennsylvania.  —  Sechrist  v,  Connel-  (Mass.)  218. 

lee,  3  P.  &  W.  (Pa.)  388;  Helfenstein  v.  Judgment  Set  Aaide  on  Audita  llnereU. 

Hurst,  15  Pa.  St.  358;  Jacobs  z^.  Haney,  — Where  a  justice  renders  judgment 

18  Pa.  St.  240;  Heritage  v.  Wilfong,  58  in  an  action  in  which  title  to  land  is  in- 

Pa.  St.   137;    Hunsicker  v.  Miller,  14  volved,  it  may  be  set  aside  on  audita 

Pa.  Co.  Ct.  Rep.  261;  Shober  V.  Henry,  querela.     Burlington,   etc.,    R.   Co.   v. 

4  Pa.  Dist.  Rep.  505.  Brush,  57  Vt.  472. 

Rhode  Island.  —  Carroll  v.  Rigney,  15  Prohibition.  —  In  Miller  v.  Marshall. 

R.  L  81.  I   Va.  Cas.  158,  a  writ  of  prohibition 

Utah.  —  People  v.  House,  4  Utah  369.  was  awarded  to  prevent  a  justice  of  the 
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either  dismiss  the  case  or  certify  it  to  a  higher  court,  according  to 
the  directions  of  the  statute.^ 

b.  When  Title  in  Issue  —  (i)  In  General.  —  The  question 
as  to  when  the  title  to  real  estate  is  so  drawn  in  question  as  to 
oust  a  justice  of  jurisdiction  depends  largely  upon  the  circum- 
stances of  the  particular  case.  If  the  title  to  land  will  necessarily 
be  drawn  directly  in  issue  in  the  case  the  justice  loses  jurisdic- 
tion.* But  these  statutes  should  have  a  reasonable  construction, 
and  where  the  title  is  not  necessarily  in  question,  a  justice  may 
have  jurisdiction  notwithstanding  the  action  is  one  relating  to  real 
estate.' 

peace  from  trying  an  action  involving  the  defendant  for  falsely  representing 

the  title  to  land.  himself  to  have  title  to  a  piece  of  land 

PUintiif  Cannot  Treat  Prooeodinge  ti  which  the  plaintiff  was  induced  to  pur- 

Vnllltios.  —  If,  in  proceedings  before  a  chase  of  him.     Brooks  v.  Delrympie,  i 

justice,  the  title  to  land  comes  in  issue,  Mich.  145. 

although  the  defendant  may  treat  such  Orerflowlng  Lands.  —  In  an  action  for 

proceedings  as  absolute  nullities,  the  damages  by  overflowing  the  plaintiff's 

plaintiff,  who   initiated  and   took   the  land,   the    plaintiff    must    necessarily 

benefit  of  them,  cannot  do  so.     Dulin  show  title  to  the  land,  and  therefore  a 

V.  Howard,  66  N.  Car.  433.  justice  has  not  jurisdiction.     Dixon  v. 

Pleading  Title  to  Part  of  Lands  Only.  -—  Scott,  18  N.  J.  L.  430;  Vantyl  v.  Marsh, 

Where,  in  a  justice's  court,  the  plain-  5  N.  J.  L.  584. 

tiff's  complaint  specified  several  tres-  A  jCeduuiie'i   or   Xat«riabnan*i   Lien 

passes  on  certain  lands  of  the  plaintiff,  involves  a  lien  on  real  estate,  and  « 

and  the  defendant  pleaded  title  as  to  a  justice    therefore    is    excluded    from 

parcel  of  the  lands  only,  it  was  held  jurisdiction  over  such  lien.    Cotton  v. 

that  the  plaintiff  might  avoid  the  plea  Penzel,  44  Ark.  484. 

by  amending  his  complaint,  and  that  Action  for  Permitting  Sale  of  Intozioat- 

the  justice   might  dismiss  as  to  that  ing  Liquor.  —  The  title  to  real  estate  is 

parcel  covered  by  the  plea  and  try  the  involved  in  an  action  against  an  owner 

action    as    to  the  alleged    trespasses  or  lessee  for  permitting  the  sale  of  in- 

upon  the    rest.    Shull    v.    Green,    49  toxicating  liquors  on  the  premises  in 

Barb.  (N.  Y.)  311.     Qtmpare  Yrtnch  v.  violation  of  67  Ohio  Laws  102.     Bowers 

Holt,  57  Vt.  187.  V,  Pomeroy,  21  Ohio  St.  184, 

Jnriidietion  Hot  Divested  in   all   So-  8.  In  Vermont  a  justice  is  not  ousted 

q^aeti.  —  In  Massachusetts  the  filing  of  a  of  jurisdiction  merely  because  the  title 

plea  of  title  does  not  in  all  respects  di-  to  land  may  be  drawn  into  controversy 

vest  the  justice  of  his  jurisdiction.     He  under  the  general  issue,  or  a  plea  in 

still  retains  the  power  to  act  on  a  mo-  bar,  but  onlv  where  such  an  inquiry  is 

tion  to  waive  or  amend   a  plea,  or  to  necessarily  involved,  or  when  the  title 

amend  his  declaration,  or  to  new  as-  to  land   is  actually  contested  in   the 

sign;  and  if  the  pleadings,   as  defini-  pleadings.    Whitmans.  Pownal,  19 Vt. 

tively  fixed  by  the  parties,  do  not  pre-  223;  Jake  way  v,  Barrett,  38  Vt.  316. 

sent  a  question  of  title  to  real  estate.  In  Ohio,  although  a  justice  has  no 

he  should  proceed   to  try  the   cause,  jurisdiction  of  actions  involving  the 

Magoun  v.  Lapham,   19  Pick.  (Mass.)  title  to  land,  still,  where  it  is  not  neces- 

419.  sary  in  the  first  instance  for  the  plain- 

1.  As  to  what  action  the  justice  must  tiff  to  introduce  proof  of  title  in  ordei 

take  when  the  title  to  real  estate  comes  to  make  out  his  cause  of  action,  the 

in  issue,  see  infra^  I.  8.  d.  What  Action  justice  may  have  jurisdiction.     Bridg- 

Justice  Must  Take,  mans  v.  Wells,  13  Ohio  43. 

S.  Jakeway  z/.  Barrett,  38  Vt.  316;  A  Claim  oflioense  does  not  necessa- 

French  v.  Holt,  51  Vt.  544.     And  see  rily  involve  an  assertion  of  title  or  raise 

.cases  cited  throughout  this  section.  an  issue  of  title  to  land  to  which  it  re- 

FlalM  Bepmentations  ta  to  Title.  —  The  lates.    Mechl  v,  Schwieckart,  67  Barb, 

title  to  land  is  necessarily  in  question  (N.  V.)  599. 

in  an  action  in  a  justice's  court  against  Where  Stream  Onght  te  Bun.  — The 
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Bight  of  Way.  —  The  term  "  land,"  as  used  in  the  statutes  deny- 
ing to  justices  jurisdiction  over  actions  involving  title  to  land, 

title  to  land  is  not  necessarily  involved  entitling  him  to  a  patent  does  not  in- 
in  a  question  as  to  where  a  stream  volve  title  to  land,  since  the  rights  are 
ought  to  run.  Bowyer  v.  Schofield,  i  merely  possessory  so  long  as  the  con- 
Abb.  App.  Dec.  (N.  Y.)  177.  ditions     are     not    wholly    performed. 

Aetion  \ij  Chiardiaa  for  Entry  on  Lands  Duffy  v.  Mix,  24  Oregon  265. 
of  Ward.  —  In  an  action  brought  by  a  Bidance  of  PnrdiaM  Koney  for  Land.  — 
guardian  to  recover  damages  for  enter-  Where  an  action  brought  before  a  j  us- 
ing upon  the  lands  of  the  minor  wards  tice  is  for  a  balance  of  the  purchase 
and  cutting  and  carrying  away  timber,  money  for  land,  in  order  to  oust  the  jus- 
it  was  held  that  as  the  action  chiefly  ticeof  jurisdiction  on  account  of  the  title 
turned  on  the  question  whether  the  to  land  coming  in  issue  it  must  appear 
plaintiff  had  been  appointed  guardian  affirmatively  on  the  face  of  the  pro- 
as alleged,  it  did  not  necessarily  in-  ceedings  that  the  defendant  has  not  ac- 
volve  title  to  real  property.  Deacon  v.  cepted  a  deed  of  the  property,  or  that 
Powers,  57  Ind.  489.  the  contract  is  still  executory.     Cole  v. 

Contract  to  Locate  Plaintiif  on  Vacant  Hvnes,  46  Md.  181. 

Oovemment  Land.  —  In  an  action  for  the  Kote  in  Consideration  of  Conveyance  of 

recovery  of  money  on  a  contract  by  the  Land.  —  Where,    in    an    action    on    a 

defendant  to  locate  the  plaintiff  on  va-  promissory  note  before  a  justice,  the 

cant  government  land,  the  defendant  defendant  pleaded  that  the  note  was 

admitted  the  contract,  alleging  that  it  given  in  consideration  that  the  payee 

did  locate  the  plaintiff  on  vacant  gov-  would  convey  certain  land  to  the  de- 

ernment  land,  and  that  "  defendant  is  fendant,  that  the  payee  had  no  title  to 

informed   and    believes   that   plaintiff  the   land,   and  that  he   had   failed   to 

claims  that  said  lands  were  not  vacant  make  the  deed,  it  was  held  that  this 

government  lands,  but  that  they  were  plea  did  not  bring  the  title  to  land  in 

in  the  possession  of  some  other  person ;  issue  so    as  to  oust  the    jurisdiction 

and  defendant  alleges  that  they  were  of  the  justice.     Rogers  v.    Perdue,    7 

vacant  government  lands,  and  not  in  Blackf.  (Ind.)  302. 

the  possession  of  any  other  person  at  Whether  Land  Exempt  from  Levy  and 

the  time  of  the  location   of  plaintiff  Sale.  —  Title  to  land  is  not  brought  in 

thereon."     It  was  held  that  the  title  to  question  by  an  issue  as  to  whether  the 

land  was  not  necessarily  put  in  issue,  land   is  exempt   from   levy    and   sale 

Hart  V.  Camall-Hopkins  Co.,  103  Cal.  under  an  execution  as  a  homestead. 

132.  Moore  v.  O'Barr,  87  Ga.  205. 

An  Action  on  an  Agreement  to  Pnrehaie  To  Becover  Frame  Bnildiiig.  —  Where 

a  lodgment   which    is  a  lien   on  real  a  replevin  suit  was  brought  to  recover 

estate  does  not  involve  the  title  to  land,  a  "  frame  building,*'  it  was  held  that 

Helfenstein  v.  Hurst,  15  Pa.  St.  358.  the  title  to  real  estate  was  not  neces- 

AjMCiiment  of  Damagec  for  Constmotion  sarily  involved,  since  it  did  not  appear 

of  Bead.  —  A  proceeding  before  a  justice  from  the  pleadings  whether  the  build- 

for  an  assessment  of  damages  under  ing  was  attached  to  the  realty  or  not. 

an  act  authorizing  the  construct!  du  of  Elliott  v.  Black,  45  Mo.  372. 

plank,  macadamized,  and  gravel  roads.  To    Beoover    Xannre    BmnoTOd    from 

does  not  involve  the  title  to  land.  Nor-  Farm.  —  Title    to    land   is    not  so  in- 

ristown,  etc.,  Turnpike  Co.  v,  Burket,  volved  as  to  oust  a  justice  of  jurisdic- 

26  Ind.  53.  tion  in  an  action  of  trover  in  favor  of 

Deceit  in  Sale  of  Lands.  —  Title  to  land  the  grantee  of  a  farm  and  against  the 

is  not  so  involved  as  to  oust  a  justice  purchaser  of  certain  manure  for  the  re- 

of  jurisdiction  in  an  action  for  deceit  in  moval  thereof.     French  v.  Freeman,  43 

the  sale  of  lands,  where  the  plaintiffs  Vt.  93. 

allege  a  false  representation  by  the  de-  Vote  for  Stone  Quarried  on  Plaintiff's 

fendant  that  the  acreage  was  greater  Land.  —  Title  to  land  is  not  involved  in 

than  it  was,  and  ask  damages  for  the  an  action  on   a  note  for  the  price  of 

fraud.     Dano  v.  Sessions,  63  Vt.  405.  stone  quarried  on  land  occupied  by  the 

To  Becover  Posieision  of  Khiing  Claim,  plaintiff  under  a  will.     Rhoades  v.  Pat-- 

—  An  action   by  one   to   recover  pos-  rick,  27  Pa.  St.  323. 

session  of  a  mining  claim  based  on  a  Entry  on  Plaintiff '1  Land  to  Bemore 

partial  performance  of  the  conditions  Pereonal    Property.  —  The    question  of 
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includes  a  right  of  way  over  the  real  estate  of  another,  whether 

held  by  an  individual  or  by  the  public.^ 

BraMh  of  Coyenant  of  Warranty.  —  In  an  action  for  breach  of  a  cove- 
nant in  a  warranty  deed  the  title  is  involved  so  as  to  bring  the 
case  within  a  statute  denying  to  justices  jurisdiction  of  actions  in- 
volving the  title  to  land.* 

(2)  Dispute  as  to  Title.  —  When,  in  an  action  before  a  justice 
relating  to  land,  the  defendant  disputes  the  plaintiff's  title,  the 
justice  ordinarily  loses  jurisdiction  of  the  case.'     But  where  the 

the  defendant's  right  to  enter  upon  the  existence  of  the  highway  is  admitted 

plaintiff's  land  for  the  purpose  of  re-  the  question  whether  the  highway  was 

moving  personal  property  therefrom  is  "  laid    out    and    opened  "    does    not 

not   a  quesdon  of  title  to  the  land,  necessarily  involve  the  question  of  title 

Corcoran  v,  Webster,  50  Wis.  126.  to  land,  and  upon  this  ground  the  alle- 

1.  Fowler  v.  Hyland,  48  Mich.  179;  gation  and  proof  by  the  plaintiff  of 

Bartlett    v.    Prescott,  41    N.   H.  493;  such  laying  out  and  opening  would  not 

Randolph  v,  Montfort,  16  N.  J.  L.  226;  oust  the  justice  of  jurisdiction.    State 

Striker  v.  Mott,  6  Wend.  (N.  Y.)  465;  v.  Huck,  29  Wis.  202. 

AUeman  v,  Dey,  49  Barb.  (N.  Y.)64i;  3.  Hillhouse  z/.  Houts,  (Mo.  1886)  i 

Whitman  v.  Pownal,  19  Vt.  223;  Low-  S.  W.  Rep.  752;  Bred  well  v.  Loan,  etc., 

itz  ».  Leverentz,  57  Wis.  596;  Stoppen-  Co.,  76  Mo.  321;  Van  Dyke  v.  Rule,  49 

bach  V.  Zohrlaut,  21  Wis.  385.  Ohio    St.    530.     Compare  Flannery  v. 

Ohstmeting  Highway.  —  Where,  in  an  Hinkson,  40  Vt.  485. 

action  before  a  justice  to  recover  a  pen-  dnltolaiin  Deed  Does  Hot  Import  Title, 

alty  for  a  wilful  obstruction  of  a  high-  —  Title  to  land  is  not  involved  in  an 

way,  the  defendant  answered  that  the  action  of  covenant  where  the  declara- 

loetis  in  quo  was  at  the  time  when,  etc.,  tion  alleges  that  the  giving  of  a  quit- 

the  defendant's  own  freehold,  and  in  claim  deed  was  the  consideration  of  the 

his  actual  possession,  and  that  there  covenant.    The  giving  of  such  a  deed 

was  no  highway  open  or  running  over  does  not  import  title  to  land  in  either 

or  across  any  part  thereof,  it  was  held  party  to  it.    Judevine  v.  Holton,  41  Vt. 

that   sufficient   facts    were    stated    10  351. 

show  that  the  title  to  land  would  come  8.  MEtndant  Alleging  Title  in  Hinuell 

in  question.    State  v,  Doane,  14  Wis.  —  Where,  in  an  action  for  conversion 

483.    See  also  Little  v.  Denn,  34  N.  Y.  of  timber,  the  plaintiff  alleges  that  the 

452.     Compare  Butler  v.  State,  113  Ind.  title  to  the  land  on  which  the  timber 

5;    Fleet  V.  Youngs,  7  Wend.  (N.  Y.)  was  cut  was  in  another,  under  whose 

292;   Chapman  v.  Swan,  65  Barb.  (N.  license  the  plaintiff  cut  the  timber,  and 

Y.)  210;  Bell  V,  Prouty,  43  Vt,  279.  where  the  defendant  denies  the  allega- 

JurisdicHon  to    Try    Whether    Claim  tions  and  asserts  title  in  himself,  the 

Bona  Fide  Made.  —  In    a    proceeding  title  to  land  is  in  issue,  and  a  justice 

before  a  justice  to  impose  a  penalty  has  no  jurisdiction  of  the  case.     Hud- 

for  obstructing  a  street,  if  the  claim  of  dleston  v.  Johnson,  71  Wis.  336. 

freehold  is  set  up  by  the  defendant  the  Division  Fences.  —  An  action  between 

justice  has  jurisdiction  to  try  the  fact  adjoining  landowners  arising  out  of  a 

whether  the  claim  is  bona  fide  made,  dispute  over  a  division  fence  involves 

Warwick  v.  Mayo,  15  Gratt.  (Va.)  528.  title  to  land  so  as  to  oust  a  justice  of 

Bomoving  Gate  from  AoroM  Pent  Road,  jurisdiction.     Hinds  v.  Page,  6  Abb. 

—  Title  to  land  is  involved  so  as  to  rr.  N.  S.  (Chenango  County  Ct.)  58; 
oust  a  justice  of  jurisdiction  in  an  ac-  Foster  v.  Bennett,  33  Vt.  66;  Murray 
tion  to  recover  a  statutory  penalty  for  v.  Van  Dcrlyn,  24  Wis.  67. 

the  removal  of  a  gate  from  across  a  Statutory  Penal^  for  Cutting  Trooi.  — 

pent  road,  whereby  lands  and  crops  are  The  plaintiff  brought  an  action  of  debt 

exposed  to  damage.     French  v.  Holt,  against  the  defendant  to  recover  a  pen- 

51  Vt.  544.  alty  under  the  statute  for  cutting  trees 

Whother  Highway  Laid  Out  and  Opened,  on  the  land  of  the  plaintiff.    The  de- 

—  In  an  action  co  recover  a  penalty  for  fendant  pleaded  that  he  was  in  pos- 
encroachment   on   a  highway,   if  the  session  of  the  land  by  virtue  of  a  lease 
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title  is  not  disputed,  a  justice  may  have  jurisdiction  notwithstand- 
ing the  action  concerns  real  estate.^ 

(3)  Incidentally  in  Issue,  —  In  some  cases  it  is  held  that  where 
the  principal  question  in  issue  is  one  within  a  justice's  jurisdic- 
tion, he  will  not  be  ousted  of  jurisdiction  merely  because  title  to 
land  comes  incidentally  in  question.*    Thus,  where  the  case  turns 

from  the  plaintiff,  and  that  he  lawfully  declaration  alleging  it,  the  justice  has 

cut  the  trees;  to  which  the  plaintiff  re-  jurisdiction.       Delzell  v.  Burlington, 

plied  that  the  lease  was  canceled  be-  etc.,   R.  Co.,   89  Iowa  208;  Stout  v. 

fore  the  trees  were  cut.    The  justice  Kcyes,  2  Dougl.  (Mich.)  184.    Sec  also 

rendered  judgment  for  the  plaintiff,  Stoppenbach  v.  Zohrlaut,  21  Wis.  385. 

from  which   the  defendant  appealed.  Plaintiff '1  Title  Proved  by  IWiftwidMit, 

Upon  a  complaint  for  not  entering  the  —  In  an  action  for  obstructing  a  right 

appeal,  it  was  held  that  the  plea  brought  of  way,  where  the  defendant  answers 

the  title  to  real  estate  in  question,  that  by  a  general  denial,  the  title  to  real 

the  justice  had  no  jurisdiction  to  ren-  estate  cannot  be  said  to  come  in  qnes- 

der  a  judgment,  and  that  it  was  unnec-  tion  so  as  to  oust  a  justice's  court  from 

essary  to  enter  the  appeal;  and  the  jurisdiction,  if    the  defendant,   being 

complaint  was    dismissed.     Morse  v.  called  as  a  witness,  in  the  course  of  his 

Davis,  24  N.  H.  159.  testimony  proves  on  his  own  behalf  the 

Temuitiln  CknmnoiL — Where,  in  an  plaintiff's  title.  The  defendant  himself 
action  of  account  between  tenants  in  having  shown  the  title,  it  cannot  be  re- 
common  of  land,  the  defendant  pleads  garded  as  disputed,  within  the  meaning 
in  bar  that  he  was  never  bailiff  and  re-  of  the  statute,  so  as  to  oust  the  justice 
ceiver  of  the  plaintiff,  the  plaintiff  is  of  jurisdiction.  Hastings  v.  Glenn,  i 
thus  put  upon  the  proof  of  his  whole  E.  D.  Smith  (N.  Y.)  402. 
declaration,  and  the  question  of  title  is  Obitnietiiig  Biver.  —  Where,  in  an 
brought  in  issue.  Thayer  t/.  Montgom-  action  on  the  case  in  a  justice's  court 
ery,  26  Vt.  491.  for  obstructing  a  river,   the  plaintiff 

1.  Stout  V.  Keyes,  2  Dougl.  (Mich.)  claimed  that  such   river  was  a  public 

184;    Ostrom  V.  Potter,  71   Mich.  44;  highway  at  common  law,  and  had  been 

Polhans  v.  Atchison,  etc.,  R.  Co.,  45  declared  such  by  statute,  without  mak- 

Mo.  App.  153;  DriscoU  v.  Dunwoody,  ing  any  other  proof  of  his  right;  and 

7  Mont.  304;    Hastings  v.  Glenn,  i  E.  no  fact  was  shown  by  the  defendant  to 

D.  Smith  (N.  Y.)402;  Adams  v.  Beach,  controvert  the  right  thus  declared  by 

6  Hill  (N.  Y.)87i:  Koon  v.  Mazuzan,  6  law,  but  he  pleaded  the  general  issue. 

Hill  (N.  Y.)  44;    Nixon  v.  Jenkins,  i  and  introduced  in  evidence  a  grant  from 

Hilt.  (N.  Y.)  318;  Browne  v.  Scofield,  8  the  legislature  authorizing  him  to  erect 

Barb.  (N.  Y.)  239;  Bellows  v.  Sackett,  and  maintain  a  dam  across  the  river,  of 

15  Barb.  (N.  Y.)  96;  Craven  v.  Price,  such  construction  as  not  to  interfere 

53  Barb.  (N.  Y.)  442;  Bowyert^.  Scho-  with  the  public  right  of  passage;  the 

field.  I  Abb.  App.  Dec.  (N.  Y.)  177.  title  to  land  did  not  come  in  question 

Title  Admitted  by  Defendant.  —  Where  so  as  to  oust  the  justice  of  his  jurisdic- 

a  suit  was  brought  for  wrongfully  with-  tion  to  try  the  cause.     Browne  v.  Sco- 

holding  the  plaintiffs'  land  and  cutting  field,  8  Barb.  (N.  Y.)  239. 

grass  therefrom,  and  the  defendant  ad-  2.  In  Vorth  Carolina  it  was  held  that, 

mitted  the  plaintiffs'  title,  but  pleaded  where  a  justice  had  jurisdiction  of  the 

that  he  was  in  rightful  possession  of  principal    question,  it  necessarily  in- 

the  premises  under  a  license  or  per-  volved  his  jurisdiction  of  determming 

mission  of  the  plaintiffs,  by  virtue  of  every    incidental    question,     notwith- 

an  executory  contract  by  a  third  per-  standing  it  might  involve  the  title  to 

son  to  purchase  the  land,  it  was  held  land.    Garret  v.  Shaw,  3  Ired.  L.  (N. 

that  the  title  to  land  did   not  arise.  Car.)  395. 

Craven  v.  Price,  53  Barb.  (N.  Y.)  442.  California.  — The    jurisdiction  of    a 

AdndMion    of  Title   by   Bemnrrer.  —  justice  over  an  action  to  recover  a  de- 

Although  a  justice  has  no  jurisdiction  posit  made  by  a  vendor  under   an  ex- 

to  try  an  action  involving  title  to  land  ecutory  contract  for  the  sale  of  land  is 

where  the  title  is  disputed,  still  if  the  not  ousted  b^  the  fart  that  the  title  to 

title  is  admitted,  as  by  demurrer  to  a  land  comes  incidentally  in  issue.     In 
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principally  upon  a  contract  or  agreement,  the  justice  does  not 
necessarily  lose  jurisdiction  notwithstanding  such  contract  relates 
to  real  estate.^ 

SridtiiM  of  Title  AdmiMibie.  —  And  so  while  a  justice  cannot  de- 
termine questions  of  title,  yet  he  may  receive  in  evidence  deeds, 
contracts,  and  other  evidences  of  title  when  introduced  for  col- 
lateral purposes.* 

(4)  Trespass  on  Lands ^ — A  justice  of  the  peace  has  jurisdic- 
tion of  an  action  for  trespass  on  lands  in  a  case  in  which  the  plain- 
tiff, in  order  to  maintain  his  action,  is  obliged  to  prove  only  the 
trespass  and  the  actual  possession  of  the  premises ;  and  although 
in  one  sense  it  is  title,  yet,  being  a  mere  fact,  an  object  of  the 
senses,  it  may  be  shown  in  that  court.'     But  if  the  plaintiff  is 

• 

order  for  the  justice  to  lose  jurisdiction  been  partly  performed  by  the  defend- 

the  title  must  come  directly  in  ques-  ant.     Woodson  v,    Hubbard,  45    Mo. 

tion.    Schroeder  v,  Wittram,  66  Cal.  App.  359. 

636.  AgTMBunt  to    Koye  Fenoe.  —  Where 

Hew  York.  —  Where  in  an  action  be-  A  agreed  with  B  to  remove  his  fence, 

fore  a  justice  the  issue  is  fraud,  and  so  as  to  open  a  certain  road  to  its  orig- 

tltle  to  land  is  only  collateral,  evidence  inal  width,  and  6  promised  to  pay  to  A 

of  title  in  another  instead  of  the  de-  therefor  ten  dollars  and  fifty  cents,  and 

fendant  may  be  received.     Taylor  v,  an  action  was  brought  before  a  justice 

Scoville,  54  Barb.  (N.  Y.)  34.  by  A  to  recover  the  money,  it  was  held 

Vflnnont.  —  Wherever  the  declaration  that  this  agreement  did  not  concern  the 
in  a  justice's  court  is  of  such  a  charac-  title  to  land,  nor  was  it  within  the  stat- 
ter  that,  under  the  general  issue,  or  ute  of  frauds,  and  that  the  plaintiff  was 
any  other  plea  merely  putting  the  entitled  to  recover.  Storms  v.  Snyder, 
plaintiff  to  tlie  necessity  of  proving  his  10  Johns.  (N.  Y.)  T09. 
declaration,  he  is  bound  either  to  prove  Agreemont  for  8alo  of  Growing  Timbor. 
or  to  disprove  a  title  to  land,  then  a  —  The  defendant  made  an  oral,  and 
justice  has  no  jurisdiction.  But  where  therefore  invalid,  agreement  for  the 
the  declaration  is  such  as  not  to  re-  sale  of  growing  timber,  and  alter  re- 
quire the  proof  of  title  to-land  to  sus-  ceiving  the  purchase  price  refused  to 
tain  it,  and  such  question  only  comes  allow  the  purchaser  to  cut  and  remove 
into  the  case  by  reason  of  some  special  it.  In  an  action  to  recover  such  pur- 
line  of  defense,  then  the  justice  is  not  chase  price  it  was  held  that  the  title  to 
ousted  of  jurisdiction.  Jakeway  v.  real  estate  was  not  in  issue,  since  the 
Barrett,  38  Vt.  316.  real  question  in  dispute  was  as  to  the 

In  a  Criminal  Oaoo  a  justice  is  not  time  agreed  upon  for  the  removal  of 

ousted  of  jurisdiction  by  the  fact  that  the   timber.       Herrick   v.   Newell,    49 

the  title  to  real  estate  may  incidentally  Minn.  198. 

come  in  issue.     Miller  z/.  State,  72  Ind.  (ttatns  of  Partios  in  Xsrae.  —  Where  the 

421.  question  in  issue  was  whether  a  certain 

1.  Contract  of  Lomo.  —  In  an  action  contract  affecting  lands  was  one  of  sale 

before  a  justice  by  a  landlord  to  re-  or  of  lease,  it  was  held  that  the  status 

cover  the  crop  to  secure  rent  alleged  to  of  the  parties,  and  not  the  title,  was  in- 

be  due  upon  a  contract  of  lease,  the  title  volved.     Quertermous  v.  Hatfield,   54 

to  land   is  not  in  controversy,  as  the  Ark.  16. 

action  depends    exclusively  upon   the  3.  Clow  v.  Van  Loan,  4  Hun  (N.  Y.) 

contract.     Durantz/.  Taylor,  89  N.  Car.  184;  Nichols  v.  Bain,  42  Barb.  (N.  Y.) 

351-  353:  Galligher  v.  Council,  23  Neb.  391; 

Contraet  to  Cat  and  Bomoye  Timber.  —  Lorius  v.  Abbott,  49  Neb.  214. 

Title  to  land  is  not  in  issue  in  an  action  8.  Dolahanty    v,   Lucey,    loi    Mich, 

for  the  breach  of  a  contract  to  pay  a  113;  Schergens  7/.  Wetzell,  12  Mo.  App. 

certain  sum  for  the  right  to  enter  upon  596;    Osborne  v.  Butcher,  26  N.  J.  L. 

the  plaintiff's  land  and  cut  and  remove  310;  Jeffrey  v.  Owen,  4T  N.  J.  L.  260; 

timber  therefrom,  which  contract  has  Campfield  v,  Johnson,  2t  N.  J.  L.  83; 
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obliged  to  go  beyond  the  mere  fact  of  possession,  to  resort  to 
such  evidence  as  involves  the  execution,  validity,  or  construction 

of  deeds  or  other  muniments  of  title,  in  order  to  prove  a  grant,  or 
such  enjoyment  of  the  right  claimed  as  implies  a  grant,  then  the 

title  in  its  broader  sense  comes  in  question,  and  a  justice  has  no 
jurisdiction.* 

Gregory  v.  KanoDse,  ii  N.  J.  L.  62;  Umbm  to  Snt«r.  —  In   an  action  of 

Eble  V.  Quackenboss,  6  Hill  (N.  Y.)  537.  trespass  quareclausum  before  a  justice. 

STidtnee  of  Aetoal  PoMSnion.  —  The  it  is  not  necessary  for  the  defendant  to 

question  of  actual  possession  of  lands  plead  license  to  enter;  for  the  license 

is  not  one  of  title,  and  a  justice  may  is  not  matter  bringing  title  to  the  land 

therefore  try  and  determine  it.     Thus  in  question,  and  it  may  be  gi^en  in 

where  a  plaintiff  in  an  action  for  tres-  evidence     under    the    general    issue, 

pass  ^iMr^  r/fZMJ'MOT  gave  evidence  tend-  Wheeler  v.  Rowell,  7  N.  H.  515. 

ing   to  show   that  he    was    in   actual  1.  Osborne  v.  Butcher.  26  N.  J.  L. 

possession  of  the  locus  in  quo  at  the  310;  Jeflfrey  v,  Owen,  41  N.  J.  L.  260; 

time  when  the   alleged   trespass   was  Campfield  v,  Johnson,  21  N.  J.  L.  83; 

committed,  it  was  held  that  the  defend-  Gregory  v.  Kanouse,  11  N.  J.  L.  62. 

ant  had  a  right  to  give  counter  evi-  Title  Disputod.  —  Where,  in  an  action 

dence  to  prove  possession  in  himself,  for  trespass  on  real  estate,  the  defend- 

Ehle  V.  Quackenboss,  6  Hill(N.  Y.)  537.  ant  disputes  the  plaintiff's  title  to  the 

Bottiiig  Oat  Title  In  Alleging  PoMMiion.  land,    the    justice    loses   jurisdiction. 

—  In  an  action  in  a  justice's  court  to  Halpern  v.  Burgess,  (Ark.  1890)  13  S. 
recover  damages  for  breaking  and  en-  W.  Rep.  763;  Orris  v.  Kempton,  105 
tering  the  close  of  the  plaintiff,  it  is  Mich.  229;  Bloom  v,  Stenner,  50  N.  J. 
sufficient  for  the  plaintiff  to  aver  that  L.  59;  Manfredi  v.  Wiederman,  14 
he  was  in  possession,  and  to  show,  un-  Misc.  Rep.  (N.  Y.  C.  PI.)  342;  Manny 
der  that  averment,  that  he  was  right-  v.  Smith,  10  Wis.  509. 

fully  in  possession  as  against  the  The  Question  of  title  is  raised  in  an 
defendant;  and  if  in  alleging  his  pos-  action  of  trespass  before  a  justice  if  the 
session  he  unnecessarily  sets  out  the  plaintiff  offers  deeds  in  evidence  of  his 
character  or  extent  of  his  title,  a  general  right  of  possession,  or  claims  such 
denial  of  the  allegations  of  the  com-  right  under  a  third  person,  whose  own- 
plaint  does  not  put  the  title  to  real  ership  he  proposes  to  show.  Gay  v. 
estate  in  question  so  as  to  oust  the  Hults,  55  Mich.  327. 
jurisdiction  of  the  justice.  Watry  v.  Loens  in  Qno  a  Publie  Highway.  —  In 
Hiltgen,  16  Wis.  516.  an  action  of  xx^'&^s^ quareclausum^  the 

Motion  for  Konsnit — Plaintiff  Hot  in  defense  that  the  locus  in  quo  is  a  public 
PoMOiiion.  —  Where,  in  an  action  for  highway  raises  the  (juestion  of  title  to 
trespass  in  a  justice's  court,  the  defend-  land.  Bundy  v.  Sabm,  2  Root  (Conn.) 
ant  moved  for  a  nonsuit  on  the  ground  54;  Spear  v,  Bicknell,  5  Mass.  125; 
that  the  plaintiff  was  not  in  possession  Ostrom  v.  Potter,  71  Mich.  44;  Randall 
and  occupancy  of  the  premises,  it  was  v,  Crandall,  6  Hill  (N.  Y.)342;  Whiting 
held  that  this  motion  did  not  bring  in  v,  Dudley,  19  Wend.  (N.  Y.)  373;  Ash- 
question  the  plaintiff's  title  to  the  bough  v.  Walter,  24  Wis.  466.  But  see 
premises,  and  that  the  justice  was  not  Yawger  v.  Manning,  30  N.  J.  L.  182, 
thereby  deprived  of  jurisdiction  over  wherein  it  was  held  that  in  an  action 
the  cause.  Ryan  v.  Harrigan,  9  Hun  of  trespass  in  a  justice's  court,  a  plea 
(N.  Y.)  520.  that  there  was  a  road  across  the  locus 

Defondant  in  PoiieMion  of  Part  of  Land,  in  quo,  to  which  the  defendants  had  a 

—  Where  suit  is  brought  for  trespasses  title  in  common  with  all  other  citizens 
on  the  lands  of  the  plaintiff,  if  the  de-  of  the  state,  and  that  they  entered  with- 
fendant  is  in  actual  possession  of  a  in  the  limits  of  this  road,  was  not  a 
parcel  of  the  land  descnbed  in  the  com-  plea  of  title  to  any  real  estate.  Such 
plaint  he  need  not  plead  title  thereto  plea  was  said  to  mean  nothing  more 
in  the  justice's  court,  as  his  possession  than  that  the  defendants  had  a  right,  in 
is  sufficient  protection  against  any  claim  common  with  all  citizens,  to  a  road 
of  the  plaintiff  for  unlawful  entry  or  across  the  locus  in  quo,  which  is  merely 
trespass  on  that  parcel.  Shull  v,  a  right  of  highway.  Yawger  v,  Man- 
Green,  49  Barb.  (N.  Y.)  311.  ning,  30  N.  J.  L.  182. 
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(5)  Possession.  —  The  statutes  forbidding  justices  of  the  peace 
to  take  jurisdiction  of  actions  involving  the  title  to  land  are  held 
not  to  apply  to  cases  where  the  fact  of  possession  only,  and  not 
the  title,  is  in  issue.  A  justice  has  jurisdiction  to  try  the  fact  of 
possession.^  And  so  where  a  right  or  liability  arises  on  account 
of  actual  possession,  regardless  of  the  question  of  ownership,  such 
statutes  do  not  apply.* 

To  BoooTw  PoMonioB.  —  Actions  for  the  recovery  of  possession  of 
land  do  not  necessarily  bring  the  title  in  question,  and  a  justice 
may  take  jurisdiction  of  such  actions  where  it  is  not  necessary  to 
pass  upon  the  title.* 

Onttiiiff  and  Bemorinff  Timber.  —  Blasting  may  maintain  an  action  for  the 
Where  a  defendant  is  sued  in  a  justice's  injury  to  his  possession,  whether  he  be 
court  for  a  trespass  to  the  plaintiff's  the  owner  or  merely  a  tenant.  There- 
close  by  cutting  growing  timber  and  fore,  in  such  an  action,  the  title  to  real 
removing  it  therefrom,  if  he  claims  the  estate  does  not  necessarily  come  into 
timber  under  a  debt  he  is  entitled  to  question  so  as  to  oust  the  justice's  court 
have  the  cause  removed  to  the  Circuit  of  jurisdiction.  Hardrop  v.  Gallagher, 
Court  upon  giving  the  required  bond.  2  £.  D.  Smith  (N.  Y.)  523. 
Strasson  v.  Montgomery,  32  Wis.  52.  Injuries  from  Defects  in  Pier.  —  In  an 

SomoTin^  Earth  from  Street. — Title  action  for  damages  for  an  injury 
to  land  is  involved  in  an  action  by  the  caused  by  defects  in  a  pier,  it  was  held 
owner  of  a  lot  abutting  on  a  street,  that,  since  a  person  in  actual  possession 
against  another  for  digging  the  street  of  a  pier  was  liable  for  such  injuries 
opposite  to  his  lot  and  removing  the  regardless  of  the  question  of  owner- 
earth  therefrom.  Willoughby  v,  Jenks,  ship,  the  justice  could  not  be  ousted  of 
20  Wend.  (N.  Y.)96.  his  jurisdiction  by  the  introduction  of 

1.  Pollock  V.  Cum  mi ngs,  38  Cal.  683;  evidence  concerning  the  title   to  the 

Haraill  v.  Clear  Creek  County  Bank,  pier.     Cannavan   v,   Conklin,    i   Abb. 

22  Colo.  384;  Gregory  v,  Kanouse.  11  Pr.  N.  S.  (N.  Y.  C.  PI.)  271,  i  Daly  (N. 


N.  J.   L.  62;    Hill  V.  Carter,  16  N.  J.     Y.)  509. 

'  .  I N.  T.  L. 

83;    Osborne  v.  Butcher,  26  N.  J.  L.     has  jurisdiction  over  actions  for  the  re- 


L.  87;  Campfield  v,  Johnson,  21  N.  J.  L.        8.  In  Indiana  a  justice  of  the  peace 


310;  Jeffrey  r.  Owen,  41  N.  J.  L.  260;  covery  of  real  estate  only  where  the 

Ely  V,  Schanck,  52  N.J.  L.  119;  Canna-  relation  of  landlord  and  tenant  exists 

van  V.  Conklin,   i  Daly  (N.  Y.)  509;  between  the  parties,  or  where  posses- 

Ehle  V,  Quackenboss,  6H111(N.  Y.)  537;  sion  has  been  unlawfully  and  forcibly 

Hardrop  v,  Gallagher,  2  £.  D.  Smith  taken,  or  the  real  estate  unlawfully  or 

(N.  Y.)523;  Fredonia,  etc..  Plank  Road  forcibly    detained.      Burgett  v.    Both. 

Co.  V,  Wait,  27  Barb.  (N.  Y.)  214;  Car-  well,  86  Ind.   149;  Kiphart  v.  Brenne- 

roll  V,  Rigney,   15   R.  I.  81;  Watry  v.  men,  25  Ind.  152;  O'Connell  v,  Gilles- 

Hiltgen,  16  Wis.  516.  pie,  17  Ind.  459;  Short  v,  Bridwell,  15 

Title  Does  Fot  Inolodo  Fact  of  Posses-  Ind.  211. 
sion. —  Under  the  Rhode  Island  statute  Fordblo  Entry  and  Detainer.  —  The 
providing  that  where,  in  an  action  of  statutes  prohibiting  justices  from  try- 
trespass  before  a  justice,  the  defendant  ing  actions  involving  the  title  to  real 
pleads  the  general  issue,  he  shall  not  estate  are  generally  held  not  to  apply 
be  allowed  to  offer  any  evidence  that  to  forcible  entry  and  detainer,  as  such 
may  bring  the  title  to  real  estate  into  action  usually  relates  only  to  possession, 
question,  it  was  held  that  the  word  and  not  to  the  title.  Cobb  z/.  Garner,  105 
*'  title  "  meant  the  right  of  possession,  Ala  467;  Hamill  v.  Clear  Creek  County 
and  not  the  fact  of  possession,  and  that  Bank,  22  Colo.  384;  Phelps  v.  Ran- 
evidence  might  be  given  to  disprove  dolph,  147  111.  335;  Bridges  z/.  Branam, 
the  fact  of  the  plaintiff's  possession  if  it  133  Ind.  488;  Melloh  v.  Demott,  79 
could  be  given  without  bringing  the  Ind.  502;  Ragan  v.  Harrell,  52  Miss, 
right  of  possession  into  question.  Car-  818;  Smith  v.  Kaiser.  17  Neb.  184; 
roll  V,  Rigney,  15  R.  I.  81.  Browne  v.  Haseltine,  (S.  Dak.  1897)  70 

9.  An  Oioeapant  of  a  Honse  Damaged  by  N.  W.  Rep.  649;  Smith  v.  Ryan,  20  Tex. 
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(6)  Landlord  and  Tenant  —  (a)  Prooeedingi  to  DiipoiMM  Tonaat.  — 
In  proceedings  by  a  landlord  to  dispossess  a  tenant  who  holds 
over  after  his  term,  or  fails  to  pay  rent,  the  question  in  issue  is 
the  relationship  of  landlord  and  tenant,  and  a  justice's  jurisdic- 
tion is  not  ousted  by  raising  a  question  of  title.* 

(b)  Aotions  for  Bant.  —  Where,  in  an  action  for  rent,  the  relation 
of  landlord  and  tenant  exists  between  the  parties,  the  fact  that 
the  defendant  disputes  the  plaintiff's  title  to  the  land  will  not 
defeat  the  justice's  jurisdiction,  as  the  ownership  of  the  land  is  in 
such  case  immaterial.*     But  where  the  defendant  shows  that  the 

66i;  Jenkins  v.  Jeffrey,  3  Wyoming  Title  InvolTod.  —  The  plaintiff  sued 
669.  See  article  Forcible  Entry  and  for  possession  of  fifty  acres  of  land 
Detainer,  vol.  9,  p.  46.  claimed  by  the  defendant  under  a  will 
But  where  in  such  action  it  clearly  in  which  the  testator  left  all  his  real 
appears  that  the  title  to  the  land  will  property  to  his  wife,  and  the  remainder 
have  to  be  tried,  the  justice  must  dis-  to  the  plaintiff  in  fee,  except  fifty  acres 
miss  the  case  or  certify  it  to  a  higher  at  some  suitable  place  to  the  defendant 
court,  as  the  statute  may  direct.  Hen-  on  his  performance  of  certain  con- 
derson  z/.  Allen,  23  Cal.  519;  Dickinson  ditions.  The  defendant  pleaded  title 
V,  Maguire,  9  Cal.  47;  Lick  v.  O'Don-  to  the  land,  that  it  was  in  a  suitable 
nell,  3  Cal.  59;  Klopfer  v.  Keller,  i  place,  and  that  he  had  performed  the 
Colo.  410;  Murry  v.  Burris,  6  Pakota  conditions.  It  was  held  that  the  title 
170;  Witz  V,  Haynes,  43  Ind.  470;  Ab-  to  land  was  involved  in  the  action  so 
bott  V.  Norton,  53  Me.  158;  Tordsen  v,  as  to  oust  the  justice  of  jurisdiction. 
Gummer,  37  Minn.  21  r;  Comstock  r.  Wright  v.  Harris,  116  N.  Car.  460. 
Cole,  28  Neb.  470;  Grohousky  v.  Long,  1.  State  v.  Marshall,  24  S.  Car.  507; 
20  Neb.  362;  Myers  v.  Koenig,  5  Neb.  Swygert  v.  Goodwin,  32  S.  Car.  146; 
419;  Williams  v.  Wait,  2  S.  Dak.  210.  Menominee  River  Lumber  Co.  v.  Phil- 
Leased  Premisee.  —  Where,  in  an  brook,  78  Wis.  142.  See  also  article 
action  to  recover  possession  of  leased  Landlord  and  Tenant. 
premises,  the  defendant  alleged  that  he  Defendant  Claiming  under  Third  Penon. 
had  purchased  the  said  premises  and  —  In  an  action  against  a  tenant  for 
paid  a  certain  sum  as  purchase  money  unlawfully  holding  over  after  the  ex- 
on  the  said  lot,  and  that  he  was  not  the  piration  of  his  term,  the  defendant 
tenant  of  the  plaintiff,  but  claimed  the  answered  that  he  had  entered  into  pos- 
said  lot  by  the  right  of  purchase,  it  was  session  under  a  contract  of  purchase 
held  that  the  title  to  land  was  not  put  with  a  third  person,  and  that  the  plaintiff 
in  issue  bv  such  plea,  it  not  appearing  had  acquired  title  subject  to  such  con- 
whether  the  alleged  purchase  was  be-  tract.  It  was  held  that  the  question  in 
fore  or  after  the  commencement  of  the  issue  was  as  to  whether  the  relation  of 
tenancy,  or  whether  the  defendant  had  landlord  and  tenant  existed  between 
purchased  from  the  plaintiff  or  not,  the  parties,  and  that  the  title  to  land 
and,  moreover,  that  there  was  no  con-  was  not  in  issue.  Menominee  River 
veyance  alleged.  Millikan  v.  Daven-  Lumber  Co.  v,  Philbrook,  78  Wis.  142. 
port,  5  Ind.  App.  257.  ProoeedingB  by  Landlord's  Aisignee.  — 
After  Foreolosnre  of  Mortgage. — Where  If,  on  the  return  day  of  a  duly  served 
a  plaintiff  in  a  justice's  court  claimed  .summons,  in  a  proceeding,  by  an 
possession  of  land,  on  the  ground  that  assignee  of  a  landlord's  reversionary 
after  a  foreclosure  of  a  mortgage  under  interest  to  dispossess  a  tenant,  the  t^n- 
a  power  of  sale  the  time  to  redeem  It  ant  does  not  appear,  or,  appearing, 
expired,  and  the  title  had  become  abso-  does  not  demand  proof  of  the  jurisdic- 
lute  in  him,  and  the  answer  claimed  tional  facts  authorizing  his  disposses- 
that  the  defendant  bad  three  years,  in-  sion,  there  is  no  trial,  and  no  questions 
stead  of  one  as  claimed  by  the  plain-  respecting  title  to  lands  can  arise, 
tiff,  in  which  to  redeem,  and  that  he  Watson  v.  Idler,  54  N.  J.  L.  467. 
had  redeemed  within  that  time,  it  was  2.  Jordan  v.  Henderson,  37  Ark.  120; 
held  that  the  question  of  title  did  not  Matthews  v.  Morris,  31  Ark.  222; 
come  in  issue.  Goenen  v,  Schroeder,  8  Ghiradelli  v,  Greene  56  Cal.  629;  Ran- 
Minn.  387.  die  v,  Sutton,  43  Md.  64. 
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relation  of  landlord  and  tenant  has  ceased  to  exist  by  reason  of  a 
superior  title  having  vested  in  himself  or  in  a  third  person,  the 
title  comes  in  question,  and  the  justice  loses  jurisdiction  of  the 
case.* 

c.  How  Question  Raised  — (i)  In  GeneraL  —The  statutes 
forbidding  a  justice  of  the  peace  to  take  jurisdiction  of  actions 
involving  the  title  to  land  prescribe  the  manner  in  which  the 
question  is  to  be  raised,  and  the  mode  therein  prescribed  must  be 
pursued  in  order  to  oust  the  justice  of  jurisdiction.* 

AMumpiit  for  Use  and  Oooiipation.  —  Deacon  v.  Powers,  57  Ind.  4S9;  Wail 
Title  to  land  is  not  so  involved  as  to  v,  Albertson,  18  Ind.  145;  Parker  v, 
oust  the  justice  of  jurisdiction  in  an  Bussell,  3  Blackf.  (Ind.)  4ii- 
action  of  assumpsit  for  use  and  occu-  Hew  Jersey. —  In  an  action  of  trespass 
pation,  where  the  plaintiff  declares  brouf^ht  in  a  justice's  court  the  defend- 
upon  a  promise  to  pay  as  a  considera-  ant  need,  by  formal  plea  and  tender  of 
tion  for  the  use  and  occupancy,  by  the  bond,  arrest  the  jurisdiction  of  the  jus- 
sufferance  and  permission  of  the  plain-  tice  in  those  cases  only  in  which  for  his 
tiff,  and  the  defendant  files  a  plea  aver-  own  acts  he  seeks  legal  justification  by 
ring  title  in  himself.  Clough  %i.  Horton,  the  establishment  of  title  in  himself  or 
42  Vt.  10.  in  another  under  whom  he  claims  in  re- 
in an  action  of  assumpsit  to  recover  spect  to  the  land  in  controversy.  In 
compensation  for  the  use  of  certain  real  all  other-  cases  where  the  decision  of  a 
estate,  brought  before  a  justice,  if  the  question  of  title  becomes  an  essential 
defendant  pleads  the  general  issue  and  feature  of  the  plaintiff's  case,  the  jus- 
files  a  brief  statement  in  which  he  de-  tice  must  dismiss  the  suit  without 
nies  that  the  plaintiff  has  any  title  to  requiring  the  statutory  plea,  notwith- 
the  premises,  but  alleges  that  he  occu-  standing  the  offer  of  proof  may  have 
pied  under  one  who  had  title,  such  emanated  from  the  defendant.  Ely  v. 
brief  statement  does  not  put  the  title  to  Schanck,  52  N.  J.  L.  119;  Messier  v, 
land  in  issue  so  as  to  authorize  a  re-  Fleming,  41  N.  J.  L.  108. 
moval  of  the  action  to  the  District  Court  Hew  York.  —  Where,  in  an  action  of 
to  be  there  tried  and  determined  with-  trtspsiss  guarg  ciausum  in  a  justice's 
out  any  trial  or  judgment  by  the  justice  court,  the  defendant  j  ustifies  by  plea  of 
of  the  peace.  Hatch  v.  Allen,  27  Me.  title,  and  delivers  to  the  justice  the  un- 
85.  dertaking  provided  by  statute,  the  jus- 

1.  Meier  v,  Thieman,   90  Mo.  433;  tice   is  ousted  of  jurisdiction  and  is 

Messier  v,  Fleming,  41  N.  J.  L.  108;  bound  to  discontinue  the  proceedings. 

Van  Etten  v.  Van  Etten,  69  Hun  (N.  Y).  Hall  v.  Hodskins,  30  How.  Pr.  (N.  Y. 

499;    Main  v.  Cooper,   25   N.   Y.   180;  Supreme  Ct.)   15;    Van   Etten  v.  Van 

Lane  v.  Young,  66  Hun  (N.  Y.)  563.  Etten,  69  Hun  (N.  Y.)  499. 

Plaintiff  Cla£dng  ae  Aisignee  of  Berer-  Hot  Available  on  AppeaL  —  When  a 
don.  —  In  an  action  of  assumpsit  before  defendant  fails  to  set  up  properly  in 
a  justice  for  use  and  occupation,  the  the  justice's  court  the  defense  of  title 
declaration  showed  that  the  plaintiff  to  land,  he  cannot  avail  himself  of  such 
claimed  as  an  assignee  of  the  reversion,  defense  on  appeal.  Randolph  v.  Mont- 
It  was  held  that  the  defendant's  plea  fort,  16  N.  J.  L.  226. 
of  nonassumpsit  put  the  plaintiff's  title  Unverifled  Answer.  —  Where  the  stat- 
in issue  and  deprived  the  justice  of  ute  requires  an  answer  putting  in  issue 
jurisdiction.  Smith  v.  Harris,  3  the  title  to  land  to  be  supported  by 
Blackf.  (Ind.)  416.  affidavit,  if  the  answer  is  unsupported 

8.  Wall  V.  Albertson,    18  Ind.  145;  by  affidavit  the  justice  is  not  ousted  of 

Edgar  v,  Anness,  47  N.  J.  L.  465;  Ver-  jurisdiction.      Delzell   v.    Burlington, 

beck  V.  Verbeck,  6  Wis.  159.  etc.,    R.  Co.,   89  Iowa  208.     But  see 

The  practitioner  is  advised  always  to  People  v.  House,  4  Utah  369. 

consult  the  statutes  of  his  own  state.  Qneetion  Hot  Baisedby  Demurrer,  —  In 

ladiiAa.  —  To  raise  issue  of  title  the  an  action  concerning  real  estate,  if  the 

defendant  must  put  in  a  plea  supported  petition  alleges  ownership  of  the  land, 

by  affidavit,  or  it  must  clearly  appear  a  demurrer  thereto  does  not  raise  the 

from  the  evidence  that  title  is  Involved,  point  that  the  justice  had  no  jurisdlc- 
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(2)  On  Plaintiff's  Own  ShoTving.  —  In  some  cases  it  is  held 
that  where,  by  the  plaintiff's  own  showing,  the  title  is  in  dispute, 
a  justice  loses  jurisdiction.^ 

(3)  By  Defendant's  Pleading,  —  In  most  of  the  states,  if  the  de- 
fendant in  a  justice's  court  wishes  to  raise  the  question  of  title  to 
land,  he  must  set  up  the  defense  specially  in  his  plea  or  answer,* 

tion,  because  no  question  of  title  to  Sufficient  Notice.  —  In  an  action  of 

land  may  arise,  since  the  demurrer  ad-  trespass  in  a  justice's  court,  the  defend- 

miis  the    plaintiff's  ownership  of  the  ant's  notice  of  title  stated  that  the  land 

land.     Delzell  v,   Burlington,  etc.,   R.  on  which  the  injuries  complained  of 

Co.,    89    Iowa  208;     Stoppenbach    v,  were  committed  was  a  legal  highway, 

Zohrlant,  21  Wis.  385.  and  that  the  defendant  in  removing  a 

Stranger  Cannot  Set  Up  Title.  —  The  fence  of  the  plaintiff's  was  acting  as 

question  of  title  which  arrests  further  highway  commissioner  under  the  stat^ 

proceedings  before  a  justice  is  between  ute,  but  the  notice  did  not  describe  all 

the  original  parties  to  the  action,  and  of  the  land  claimed  to  have  been  tres- 

jurisdiction,  once  acquired,  cannot  be  passed  upon.     This  was  held  sufficient 

divested    by    the    intervention    of    a  to  apprise  the  plaintiff  of  the  nature  of 

stranger  to  the  suit,  asserting  a  para-  the  defense,  and  under  it  all  pertinent 

mount  title  in  himself.    Davis  v.  Davis,  testimony  might  be  admitted.    Weber 

83  N.  Car.  71.    And  see  Cunningham  v,  Stagray,  75  Mich.  32. 

V.  Holland,  40  Ark.  556.  Failure  to  Set  Up  Title.  —  Where  the 

1.  Willoughby  v.  Jenks,   20  Wend,  complaint  in  a  justice's    court  is  so 

fN.  Y.)  96;  Lybrand  v.  Carson,  2  Pin.  drawn  that  the  defendant  can  set  up 

(Wis.)  33;  Ohse  v.  Bruss,  45  Wis.  442.  title  in  his  answer,  and  on  giving  the 

But  see  Koon  v.  Mazuzan,  6  Hill  (N.  requisite  security  oust    the  justice  of 

Y.)  44.  his  jurisdiction,  but  he  omits  to  set  up 

S.Williams  v.   Mecartney,   69  Cal.  title,  the  justice  retains  his  jurisdiction, 

556;  Waters  v,  Lilley,  4  Pick.  (Mass.)  and  the  defendant  will  be   precluded 

145 ;  Lynch  v,  Rosseter,  6  Pick.  (Mass.)  from   drawing  it  in   question  on  the 

419;     Ruggles    V.    Lesure,    24    Pick,  trial.     Adams  v.  Rivers,  11  Barb.  (N. 

(Mass.)  187;  Strout  v.   Berry,  7  Mass.  Y.)390. 

3^5;   Colby  V,  Stevens,  38  N.  H.  191;  Sefkual  of  Jnstiee  to  BeoeiTe  Plea  of 

Foster  v.  Leavitt,  8  N.  H.  353;  Flagg  c/.  Title.  —  If  a  justice  of  the  peace  refuses 

Gotham,  7  N.  H.  266;  Lowitz  v.  Lever-  to  receive  a  plea  of  title  to  land  when 

entz,  57  Wis.  596.  offered  in  an  action  before  him,  the  de- 

Xaine  — Sipedal  Pleading  Abolished. —  fendant  should  appeal  from  such  re- 

Since  the  statute  of  1831,  c.  514,  abol-  fusal;  but  where,  instead  of  appealing, 

ishing  special    pleading,   the   general  the    defendant    pleaded    the    general 

issue,   with  a  brief  statement  of  soil  issue,  and  after  a  trial  and  judgment 

and  freehold,  in  an  action  of  trespass  against  him  appealed  from  this  judg- 

quare  clausum  /regit  brought  before  a  ment,  and  theCfourt  of  Common  Pleas, 

justice  of  the  peace,  is  sufficient  to  bar  upon  motion,  gave  him  leave  to  file  his 

any    further   proceedings    before  him  plea  of  title,  it  was  held  that  the  pro- 

except  the  taking  of  a  recognizance  to  ceeding    of    that   court    was    correct, 

prosecute  the  plea  of  the  court  of  com-  Blood  v.  Kemp,  4  Pick.  (Mass.)  169. 

mon  pleas,  this,  statute  having  virtually  Infonnal  Plea.  —  W*here  the  plea  and 

repealed  so  much  of  the  statute  of  1 82 1,  affidavit  intended  to  apprise  a  justice 

c.  76,  §  10,  as  requires  that  in  such  that  the  title  to  land  was  involved,  was 

cases  the  title  to  the  locus  in  quo  should  informal  and  not  in  compliance  with 

be  specially  pleaded.     Hodgdon  v.  Fos-  the  statute,  it  was  held  that  neverthe- 

ter.  9  Me.  113.     Compare  Otis  v,  Ellis,  less,  if  the  question  decisive  of  the  case 

78  Me.  75.  was  whether  or  not  the  plaintiff  had  the 

lliohigui  —  Votioe  with  General  iMne.  title,  the  justice's  jurisdiction  was  at  an 

—  Under    How.    Ann.     Stat.     Mich.,  end,  and  he  could  only  thereafter  per- 

§§  6890-6894,  a  defendant  in  a  justice's  form  the  ministerial  duty  of  transmit- 

court  may  raise  the  defense  of  title  by  ting  the   papers  to  the  Circuit  Court, 

giving   notice  with   the  general  issue  State  v,  Ganzhorn,  52  Mo.  App.  220. 

that  title  will  come  in  question.    Van-  Xnst  Show  that  Title  Will  Come  in  <|iiie- 

doozer  v.  Dayton,  45  Mich.  247.  tion.  —  In  order  to  oust  a  justice  of 
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and,  failing  to  do  so,  cannot  introduce  evidence  of  title  under  the 
general  issue.* 

(4)  Proof  that  Title  Is  in  Issue.  —  In  some  states  it  has  been 
held  that  merely  pleading  title  to  land  is  not  of  itself  sufficient 
to  oust  the  justice  of  jurisdiction,  but  that  it  must  appear  from 
the  evidence  or  the  nature  of  the  suit  that  title  is  involved.* 

(5)  Where  Bond  Required.  —  When  the  statute  directs  the  filing 
of  a  bond  or  undertaking  by  a  defendant  who  sets  up  title  to  land 
in  a  justice's  court,  such  bond  must  be  filed  in  order  to  oust  the 
justice  of  jurisdiction.* 

jurisdiction,  it  is  not  sufficient  merely  Xmt  Be  Pleaded  Before  General  Iifae. 
to  answer  facts  showing  that  the  plain-  —  In  an  action  of  trespass  on  land,  in 
tiff  may  seek  to  prove  his  case  by  proof  a  justice's  court,  the  defendant  cannot, 
of  title  to  land,  which  the  defendant  after  pleading  the  general  issue,  inter- 
denies;  the  defendant  must  plead  facts  pose  a  plea  of  title,  nor  can  he,  under 
showing  that  the  title  to  land  will  come  the  general  issue,  give  evidence  of 
in  question.  Melloh  v,  Demott,  79  title.  Quimby  v.  Hart,  15  Johns.  (N. 
Ind.  502;    Fredonia,  etc.,  Plank  Road  Y.)  304. 

Co.    V,  Wait,  27  Barb.  (N.  Y.)  214;  Evidenee  AdmlBsible  to  Identify  Prop- 

Browne  v,  Scofield,  8  Barb.  Q»I.  Y.)239;  erty.  —  In  an  action  of  trover  brought 

Ohse  V,  Bruss,  45  Wis.  442;  Verbeck  v,  before  a  justice  for  the  conversion  of  a 

Verbeck,  6  Wis.  159.     And  see  Heritage  quantity  of  hoops,  it  was  held  proper 

V,  Wilfong,  58  Pa.  St.  137.  to  show,  under  a  plea  of  the  general 

Where    Faots  May  Be  Confotied  and  issue,  that  they  were  cut  from  lands 

Avoided.  —  In  an  action  before  a  justice  belonging  to  a  certain  estate,  and  to 

of  the  peace  for  the  possession  of  land,  put  in  evidence  the  government  patent 

an  answer  that  upon  foreclosure  of  a  to  the  former  owner  and  a  power  of  at- 

mortgage   made   by  the    plaintiff,  the  torney   from   his  heirs,  including  the 

sheriff  had  sold  and  conveyed  to  a  pur-  plaintiff,  empowering  the  defendant  to 

chaser,   who  had  made  a  lease  to  the  sell  and  convey  any  of  the  property  be- 

defendant,  under  which  he  had  taken  longing  to  them.     The  introduction  of 

and  was  holding  peaceable  possession,  such  testimony  would  not  be  litigating 

does  not  necessarily  bring  the  title  in  a  claim  of  title,  and  the  evidence  would 

issue.     The  facts  stated  may  be  con-  be  admissible  for  the  purpose  of  identi- 

fessed  and  avoided.     Melloh  v,  Demott,  fying  the   property  in  suit.     Hart  v* 

79  Ind.  502.  Hart,  48  Mich.  175. 

Snfleient  Answer.  —  Under  the  New  8.  Jansen  v.  Strayhorn,  59  Ark.  330; 

York  Code  Civ.  Pro.,  g  2951,  requiring  Randle  v,  Sutton,  43  Md.  64;  Radley 

a  justice  to  discontinue  a  case  where  v,  O'Leary,  36  Minn.   173;  Goenen  v. 

the  answer  sets  forth  *'  facts  showing  Schroeder,  8  Minn.  387;    Heritage  v. 

that  the  title  to  real  property  will  come  Wilfong,  58  Pa.  St.  137;  Esslerz^.  John- 

in  question,*'  if  the  defendant's  answer  son,  25  Pa.  St.  350.     And  see  Cox  v. 

alleges  that  at  the  time  of  the  trespass  Graham,  3  Iowa  347. 

for  which  the  action  was  brought  they  In  Maine,  in  trespass  quart  clausum 

were  the  "  owners  in  fee,"  it  is  snffi-  before  a  justice  of  the  peace,  if  the  de- 

cient.       Manfredi  v.   Wiederman,   14  fendant  plead  a  title  to  the  soil  and 

Misc.  Rep.  (N.  Y.  C.  PI.)  342.  freehold,  this  plea,  without  any  replica- 

1,  Waters  v,  Lilley,  4  Pick.  (Mass.)  145 ;  tion  from  the  plaintiff,  puts  an  end  to 

Lynch  t/.  ^osseter,  6  Pick.  (Mass.)  419;  the  magistrate's  jurisdiction  over  the 

Stone  V.  Hubbard,  17  Pick.  (Mass.)  217;  cause,   except  that  he  must  take  the 

Ruggles  V,   Lesure,   24  Pick.  (Mass.)  recognizance  of  the  party  for  its  prose- 

187;    Strout    V.   Berry,   7   Mass.   385;  ciition  to  the  Court  of  Common  Pleas, 

Schergens  v.  Wetzell,  12  Mo.  App.  596;  where  the  pleadings  are  to  be  closed. 

Foster  v,  Leavitt,  8  N.  H.  353;  Flagg  Low  v.  Ross,  3  Me.  256. 

V.  Gotham.  7  N.   H.   266;    Dewey  v.  8.  Ostrom  v.  Potter,  71  Mich.  44;  Ed- 

BordweU,9  Wend.  (N.  Y.)  65;  Eagle  v.  gar  v.  Anness,  47  N.  J.  L.  465;  Ran- 

Swayze,  2  Daly  (N.  Y.)  140;  Willard  dolph  v,   Montfort,    16  N.  J.   L.  326; 

City  V,  Woodland,  7  Utah  192.  Little  v.  Denn,  34  N.  Y.  452;  Lalliette 

887  Volume  XII. 


Jnriidietion.  JUSTICES  OF  THE  PEACE.  Title  to  UmL 

(L  What  Action  Justice  Must  Take.  — When  it  is  prop- 
erly brought  to  the  notice  of  a  justice  of  the  peace  that  title  to 
land  is  involved  in  a  suit  commenced  before  him,  he  must,  accord- 
ing as  the  statute  directs,  either  dismiss  the  suit  *  or  certify  it  to 
a  higher  court.* 

e.  Proceedings  in  Higher  Covkt  —  {i)  Jurisdiction. — 
When,  in  an  action  commenced  before  a  justice  of  the  peace,  the 
question  of  title  to  lands  has  been  properly  raised  and  the  case 
certified  to  the  higher  court  in  accordance  with  the  statute,  that 
court  acquires  jurisdiction  of  the  case  ■  and  proceeds  with  it  to 

V.  Van  Keuren,  7  How.  Pr.  (N.  Y.  Ct.  Maine,  —  Abbott  v,  Norton.  53  Mc. 

App.)  409;  Fredonia,  etc..  Plank  Road  158;  Low  v.  Ross,  3  Me.  256;  Hodgdon 

Co.   V,    Wait,   27    Barb.    (N.   Y.)  214;  z\  Foster,  9  Me.  113. 

Lowitz  z^.  Leverentz,  57  Wis.  596;  State  Massachusetts.  —  Magounv.  Lapham, 

V,  Blonien,  36  Wis.  303;  State  v.  Pres-  19  Pick.  (Mass.)  419;  Pitman  v.  Flint, 

ton,  34  Wis.  676;    State  v,   Huck,  29  10  Pick.  (Mass.)  504;  Spear ».  Blcknell, 

Wis.  202;  Ashboughz'.  Walter,  24  Wis.  5  Mass.  125. 

466;  Barteau  v.  Appleton,  23  Wis.  414.  Michigan.  — Orris  v.  Kempton,  105 

Where    a    defendant  in   a  justice's  Mich.   229;    Dolahanty  v.   Lucey,  loi 

court  files  an  affidavit  showing  that  the  Mich.  113. 

title  to  land  will  come  in  question,  and  Minnesota.  —  Lindekugel  v.  Angel- 
delivers  an  undertaking  to  admit  serv-  hofer,  24  Minn.  324;  Steele  v.  Bond,  28 
ice  if  the  suit  is  brought  in  the  proper  Minn   267. 

court,  the  justice  cannot  retain  juris-  Missouri.  — State    v.    Ganzhom,   56 

diction  by  refusing  to  approve  the  un-  Mo.  App.   519;  Bennett  v.  McCaffery, 

dertaking     without     examining     the  28  Mo.  App.  220. 

surety,  and  without  giving  any  reasons  Nevada. — State  v.  Rising,  10  Nev. 

for  his  disapproval.  Harding  t^.  Ellston,  97;  Tull  v,  Anderson,  15  Nev.  426. 

19  Civ.  Pro.  Rep.  (Orange  County  Ct.)  Oregon.  — Sweek    v.    Galbreath,    11 

252.  Oregon  516;   Aiken  v,  Aiken,  12  Ore- 

1.  Fitzgerald  v.  Beebe,   7  Ark.  305;  gon  203. 

Comstock  V.  Cole,  28  Neb.  470;  Gro-  South  Dakota.  —Williams  v.  Wait,  2 

housky  V.  Long,  20  Neb.  362;  Davis  v.  S.  Dak.  210. 

Morse,  21  N.  H.  345;  Edgar  v.  Anness,  United  States.  —  Langford  r.  Mon- 
47  N.  J.  L.  465;  Lane  v.  Young,  66  Hun  leith,  102  U.  S.  145. 
(N.  Y.)  563;  Harding  t/.  Ellston,  19  Civ.  See  the  statutes  of  the  several  states. 
Pro.  Rep.  (Orange  County  Ct.)  252;  In  WiieomiiL,  where  the  defendant  in 
Willoughby  v.  Jenks,  20  Wend.  (N.  Y.)  a  justice's  court  justifies  by  a  plea  of 
96;  Evans  v.  Williamson,  79  N.  Car.  title,  the  case  is  certified  to  the  Circuit 
86;  Parker  v.  Allen,  84  N.  Car.  466;  Court;  but  if  it  appears  by  the  plain- 
Williams  V.  Williams,  6  Kulp  (Pa.)  415:  tiff's  own  showing  that  title  to  lands  is 
Warwick  v.  Mayo,  15  Gratt.  (Va.)  528.  in  question,  then  the  case  must  be  dis- 
See  the  statutes  of  the  several  states.  missed.     Ohse  v.  Bniss,  45  Wis.  442; 

8.  California.  —  Henderson  v.  Allen,  Lybrand  v.  Carson,  2  Pin.  (Wis.)  33. 

23  Cal.  51^;  Doherty  v.  Thayer,  31  Cal.  Mandamiu  to  Compel  GortUloation.  —  A 

140;  Dickinson  v.  Maguire,  9  Cal.  47;  justice  of  the  peace  will  be  compelled 

Lick  V.  O'Donnell,  3  Cal.  59.  by  mandamus  to  certify  the  cause  to 

Colorado.  —  Klopfer  v.  Keller,  i  Colo,  the  Circuit  Court,  where  an  affidavit 

410.  that  the  suit  involves  the  title  to  real 

Dakota. — Murryv.  Burris,  6  Dakota  estate,  as  an  issue  therein,  has  been 

170.  filed  before  the  justice.      Bennett  v. 

Indiana.  —  Bibbler  v.  Walker,  69  Ind.  McCaffery,  28  Mo.  App.  220. 

362;    Wall  V.  Albertson,   18  Ind.  145;  8.  Lindekugel     v.     Angelhofer,     24 

Love  V.  Bohan,  4  Ind.  235.  Minn.  324;  Lybrand  v.  Carson,  2  Pin. 

Iowa. — Delzell  v.  Burlington,  etc.,  (Wis.)  33;  Kimball  z^.  Adams,  52  Wis. 

R.  Co.,  89  Iowa  208.  554. 

Kansas.  —  Douglass    v.    Easter,    32  Oafo    BrobooiuIj   Oortiflod.  —  Where 

Kan.  496.  the  justice,  erroneously  thinking  that 
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final  judgment,  as  though  it  had  been  originally  commenced 
therein.^ 

(2)  Pleadings,  —  It  is  the  general  rule  that  where  an  action  is 
removed  on  a  plea  of  title  to  land  from  a  justice  of  the  peace  to  a 
higher  court,  the  parties  cannot  new  assign  in  the  latter  court, 
but  will  be  restricted  to  the  issue  raised  by  the  plea  of  title.* 

the  title  to  land  was  in  question,  certi-  Brain  v,  Snyder,  30  N.  J.  L.  56;  Camp- 
fied  the  cause  to  the  Circuit  Court,  it  field  r.  Johnson,  21  N.  J.  L.  83;  Tin- 
was  held  that  the  Circuit  Court  had  no  dall  v.  Tindall,  20  N.J.  L.  146;  Phillips 
jurisdiction  thereof  and  should  have  v,  Kent,  20  N.  J.  L.  686;  Appleby  r. 
dismissed  it  on  motion  of  the  defend-  Obert,  16  N.  J.  L.  336;  Tuthill  v. 
ant.  Miles  v.  Chamberlain,  17  Wis.  Clark,  ii  Wend.  (N.  Y.)  643;  Brother- 
446.  ton  V,  Wright,  15  Wend.  (N.  Y.)  237. 

How  Objeotion  Taken.  —  An  objection  Bepleader  Granted.  —  Where  an  action 

that  it  did  not  appear,  from  the  evi-  was  removed  to  the  Court  of  Common 

dence  before  the  justice,  that  title  to  Pleas  on  a  plea  of  title,  and  in  that 

land  was  involved  in  the  action,  should  court  the  plaintifil  new  assigned,  and 

be  taken  advantage  of  by  seasonably  thereupon  the  defendant  pleaded  a  title 

bringing  it  to  the  notice  of  the  District  to  the  land  new  assigned,  and  also  the 

Court  upon  affidavit,  and  upon  a  mo-  general  issue,  and  the  cause  was  tried 

tion  for  a  further  return  from  the  jus-  and  a  verdict  found  for  the  plaintiff 

tice  showing  what  evidence  of  title,  if  upon  these  issues,  it  was  held  that  as 

any,  was  given.     Lindekugel  v.  Angel-  the  court  had  no  authority  to  allow  a 

hofer,  24  Minn.  324.  new  assignment,  repleader    could    be 

1.  Bibbler  v.   Walker,   69  Ind.  362;  granted.     Magoun  z/.  Lapham,  19  Pick. 

Love  V.  Bohan,  4  Ind.   236;  Douglass  (Mass.  )  419. 

?'.  Easter,  32  Kan.  496.  Motion  to  Strike  Out  Pleadings.— Where 

Evidenoe  of  Title  or  Adverse  Poweiiion.  the  pleadings  in  the  higher  court  are 

—  Where  an  action  of    trespass  com-  different  from  those  interposed  in  the 

menced  before  a  justice  has  been  certi-  justice's  court,  the  proper  manner  of 

fied  to  the    Circuit  Court  because   it  raising  the  objection  is  by  motion  to 

appeared  from  the  plaintiff's  evidence  strike  out  such  pleas.     Cross  t/.  Kemp, 

that  a  question  of  a  title  to  land  was  in-  45  N.  J.  L.  51;  Campfield  v,  Johnson, 

vol ved,  the  fact  that  the  defendant  had  21    N.  J.   L.  83;    Tuthill  v,  Clark,  ii 

failed  to  give  notice  with  his  plea  that  Wend.  (N.  Y.)  643. 

title  would  come  in  question  does  not.  Where  Ho  Olijeetion  Baised.  —  Where 

on  the  trial  in  the  Circuit  Court,  operate  the  pleadings  in  the  higher  court  are 

as  an  admission  of  the  plaintiff's  title  variant  from  what  they  were  before  the 

so  as  to  exclude  evidence  of  adverse  justice,  and  there  is  no  objection  raised 

possession  or  of  title  in  the  defendant,  on  account  of  such  variance,  the  cause 

The  case  stands  in  the  Circuit  Court  must  be  tried  upon  the  pleadings  as 

subject  to  the  same  rules  of  proof  and  they  exist.     Tuthill  v,  Clark,  11  Wend, 

disproof  as  though  it  had  been  origin-  (N.  V.)  643. 

ally  commenced    there.      Rawson  v.  Demnrrer  Hot  a  Departnre.  —  Where  a, 

Finlay,  27  Mich.  268.  case  was  removed  to  the  Court  of  Com-' 

May  Allow  Amendments.  —  Under  the  mon  Pleas  on  plea  of  title,  it  was  held 
California  Code  of  Civ.  Pro.,  §  838,  that  a  demurrer  to  the  defendant's  plea 
which  provides  that,  on  the  transfer  of  tendering  an  issue  of  law  upon  the 
an  action  involving  the  title  to  land  matters  contained  in  such  plea  was  not 
from  a  justice  to  the  Superior  Court,  a  departure  from  the  pleading  to  which 
the  Superior  Court  shall  have  the  same  the  parties  were  limited  by  the  statute, 
jurisdiction  as  if  the  action  had  been  Dorman  v.  Lang,  3  How.  Pr.  (N.  Y. 
commenced  therein,  that  court  in  such  Supreme  Ct.)  59. 
action  may  allow  an  amendment  of  the  Hew  Jersey  —  PUintiff  Enlarging  De- 
complaint.  Baker  v.  Southern  Call-  mand.  —  In  New  Jersey  it  is  held  that, 
fomia  R.  Co.,  114  Cal.  501.  where  the  plaintiff  enlarges  his  demand 

8.  Magoun     v,     Lapham,    19    Pick,  in  the  higher  court,  it  discharges  the 

(Mass.)4i9:  Cross  z^.  Kenip,  45  N.  J.  L.  defendant's    obligation   to  plead   title 

51;  Hawk  V.  Segraves,  34  N.  J.  L.  355;  only.     Chambers  v.  Wambough,  38  N. 
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However,  the  pleadings  need  not  be  identical  with  those  filed  in 
the  justice's  court;  it  is  sufficient  if  they  are  substantially  the 
same.* 

9.  Of  Criminal  Matters.  —  At  common  law  justices  of  the  peace 
were  merely  conservators  of  the  peace  and  examining  magis- 
trates.* In  this  country  all  of  their  criminal  jurisdiction  is  de- 
rived from  and  limited  by  statute,  and  therefore  the  statutes 
should  always  be  consulted.'     In  some  states  justices  have  no 


.  L.  530;  Snedicker  v.  White,  11  K.  J.     clausum  fregit  in  a  justice's  court,  the 
.  87.     See  also  Phillips  v.  Phillips,  21     plaintiff,  if  he  prosecutes  the  suit  in  the 


[• 

N.  J.  L.  42.  Common    Pleas,    may    there    declare 

Ilaintiff '8  Proof  Confined  to  Declaratioii.  particularly     describing     the     close, 

—  Where  a  cause  is  removed  from  a  although  he  did  not  do  so  in  the  jus- 
justice's  court  on  a  plea  of  title,  the  tice's  court.  Tindall  v.  Tindall,  20  N. 
plaintiff's  proof  in  the  Common  Pleas  J.  L.  146;  People  v.  Albany  C.  PI.,  19 
must  be  confined   to  his  declaration.  Wend.  (K.  Y.)  123. 

Houghuling  v,  Houghtaling,  5  Barb.  Defendant  May  Filo  Any  Plaftof  Title. 

(N.  Y.)  379.  —  When,    in    an    action  of    trespass. 

How  Pleadings  Provod.  —  Where  an  brought  in  a  justice's  court,  the  de- 
action  involving  the  title  to  land  is  re-  ien69L,ViX.p\t2kds  Hb^um  Unemenium^  and 
moved  from  a  justice's  court  to  the  suit  is  thereupon  brought  in  the 
Court  of  Common  Pleas,  the  justice  be-  Supreme  Court,  the  defendant  is  not 
fore  whom  the  suit  was  commenced  confined  to  precisely  the  same  plea  filed 
may  prove  the  pleadings  exhibited  be-  before  the  justice,  but  is  at  liberty  to 
fore  him  without  producing  Ris  docket  file  in  that  court  any  other  plea  which 
or  a  transcript.  Brotherton  v.  Wright,  only  sets  up,  by  way  of  defense,  the 
15  Wend.  (N.  Y.)  237.  title  to  real  estate.    A  plea  of  "  title  by 

Court  WUl  Take  Hotioe  of  Salt  Below,  way    of    justification  "    is    sufficient. 

—  Where  an  action  of  trespass  quare  Hawk  v,  Segraves,  34  N.  J.  L.  355. 
r/a«j»m /r^^V  is  brought  in  a  justice's  2.  Horton  v.  Elliott,  90  Ala.  480; 
court  and  title  pleaded,  and  a  suit  for  Ellis  v.  White,  25  Ala.  540;  Dunnagan 
the  same  trespass  brought  in  the  v.  Shaffer.48  Ark.  476;  Willev  v.  Strick- 
Supreme  Court  thereupon,  although  land,  8  Ind.  453;  Matter  of  Way,  41 
the  suit  in  the  court  below  is  not  re-  Mich.  299. 

ferred  to  in  the  pleadings,  the  Supreme  8.  As  to  the  Jnxisdiotion  of  JvftioM  in 

Court  will  take  notice  of  the  fact  upon  Partlonlar  Cases,  see  the  specific  criminal 

the  plea  being  produced,  countersigned  titles  throughout  this  work, 

by  the  parties,  so  as  to  enable  costs  to  Territorial  Limits.  —  As  to  the  territo- 

be  awarded.    Van  Pelt  v,  Phillips,  24^  rial  limits  of  a  justice's  criminal  jutis- 

N.  J.  L.  560.  diction,    see    the    statutes    and    the 

Soggestlon  as  to  Xanner  of  Bringing  Up  following  cases:    Ex  p.    Cook,    (Cal. 

Canse.  —  Where  a  plaintiff  declares  in  1895)  39  Pac.  Rep.  16;  Neth  v.  Crofut, 

the   Common    Pleas,   in  an   action   of  30  Conn.  580;  Atchison,  etc.,  R.  Co.  v. 

trespass  originally  commenced  before  Rice,  36   Kan.    593;  Guelot  r.  Pearce, 

a  justice   whose  jurisdiction  is  taken  (Ky.  1897)  38  S.  W.  Rep.  892;   Hart  v, 

away  by  a  plea  of  title,  the  defendant  State,  15  Tex.  App.  202. 

may  file  a  suggestion,  stating  the  man-  Jurisdiction  Should  Appear  on  Piaoe  of 

ner  in  which  the  cause  was  brought  Proceedings.  —  A  conviction  of  crime  in 

into  the  Common   Pleas.      It  seems,  justice's  court  must  appear  on  its  face 

however,  that  a  suggestion  in  the  plea  to  be  within  the  justice's  jurisdiction, 

would  be   more    correct.      Wilcox  v.  Hepler  v.  State,  43  Wis.  479. 

Wood.  9  Wend.  (N.  Y.)  346.  Prosecution  Diniiised  for  IMBBCti  in  Com- 

1.  Phillips  V.  Kent,  20  N.J.  L.  686;  plaint.  —  Where    the    prosecuting    at- 

Brotherton  v.  Wright,  15  Wend.  (N.  Y.)  torney  dismisses  a  prosecution  in  a  jus- 

237;   Wiggins  z/.  Tallmadge,  7   How.  tice's  court  on  account  of  defects  in  the 

Pr.  (N.  Y.  Ct.  App.)  404.  complaint,  if  an  information  is  filed  by 

Plaintiff  May  Declare  More  Particularly,  the  coroner  against  the  same  person 

—  Where   the  defendant   has  pleaded  for  the  same   offense   before  another 
title  to  a  declaration  of  trespass  quare  justice,  the  latter  justice  will  have  juris- 
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criminal  jurisdiction  except  as  committing  magistrates.^ 

10.  Of  Equitable  Matters  —  Since  justices'  courts  derive  their 
jurisdiction  wholly  from  statutes,  and  the  statutes  do  not  usually 
confer  upon  them  equitable  powers,  it  is  the  general  rule  that  such 
courts  cannot  assume  jurisdiction  of  equity  causes.*    Thus  it  is 

diction  to  make  a  preliminary  examin-  ^^edfio  Pdrformaaoa.  —  A  justice  has 

ation    and    commit    to    jail.      Ex  p,  no    such   equitable  jurisdiction    as  to 

Claunch,  71  Mo.  233.  compel  the  specific  performance  of  a 

Wherrrer  a  Speoial  Power  Ii  GiTOi  to  a  contract.     Enlow  v,  Newland,  22  Mo. 

Joitioe  of  the  peace,  by  statute,  to  con-  App.  581. 

vict  an  offender  in  a  summary  way,  fflLOuId  Diimlfs  OafO.  —  Where  a  plain- 
without  atrial  by  jury,  he  must  strictly  tiff  in  a  justice's  court  tenders  an  issue 
pursue  that  power.  Slate  v,  Barrow,  3  the  decision  of  which  requires  the  ex- 
Murph.  (N.  Car.)  121.  erciseof  an  equity  power,  it  is  the  duty 

ConearTont    Jnrisdiotioii    with   dreait  of    the    justice    to  dismiss    the  case. 

Court.  —  Where  a  party  is  arrested  and  Moore     v.     Freeman,     50     Ohio     St. 

brought  before  a  justice,  charged  with  592. 

the  commission  of  a  misdemeanor  of  An  Aetion  hy  One  Partner  Againit  An- 

which  the  justice  and  the  District  Court  other  on  an  unsettled  account  of  more 

have  concurrent  original  jurisdiction,  than  a  single  item  is  strictly  an  equi- 

the  defendant  has  aright  to  demand  tableaction,  over  which  a  justice  has  no 

a   trial   before    the    justice,    and    the  jurisdiction.     Rankin    z\    Fairley,    29 

state  has  no  right   to    elect    to  treat  Mo.  App.  587. 

the  proceeding  before  the  justice  as  a  An  Aetion  Againit  a  Harried  Woman 

mere    preliminary    examination    and  upon  a  promise  to  pay  for  work  done 

have  the  party  committed  for  a  final  on  premises  owned  and  held  as  her  sep- 

trial  at  the  next  term  of  the  District  arate  estate  is  not  cognizable  in  the 

Court.     Matter  of  Donnelly,  30  Kan.  court  of  a  justice  of  the  peace.     Such 

424.  court  is  a  common-law  court,  and  its 

Outy  of  Jnstiee  to  Try  Charge.  —  The  jurisdiction  does  not  therefore  embrace 

Alabama  Code,  §  4237,    provides  that  causes  of  an  equitable  nature.     Dough« 

"  in  all  trials  before  a  justice  of  the  erty  v.  Sprinkle,  88  N.  Car.  300. 

peace  of  causes  which  are  within  his  Controveray     botween     Hdra.  —  The 

jurisdiction,   he  must  determine  both  power  to  hear  and  determine  contro- 

the  law  and  the  facts  without  the  inter-  versies  between  the  heirs  of  an  intes- 

vention  of  a  jury.'*     Section  4239  pro-  tate,  where  the  fact  of  advancements  to 

vides  that  if  the  defendant  does  not  such  heirs  is  to  be  ascertained  and  the 

demand  a  jury  trial  the  trial  must  pro-  legal  effect  thereof  upon  their  several 

ceed  before  the  justice.     It  was  held  rights  on  distribution  adjudicated,  is 

that  where  the  justice  had  jurisdiction  an  equity  power,  and  cannot  be  exer- 

of  the  misdemeanor  with  which  the  de-  cised  by  a  justice  of  the  peace.     Moore 

fendant  was  charged,  and  the  defend-  v.  Freeman,  50  Ohio  St.  592. 

ant  did  not  demand  a  jury,  it  was  the  Kay  Aot  upon  Equitable  Prindplea.  — 

duty  of  the  justice  to  try  the  charge  It  has  been  held  that  where  the  justice 

himself,  instead  of  holding  the  defend-  has  jurisdiction  of  the  subject-matter, 

ant  to  the  Circuit  Court.     Exp,  Pruitt,  unless  there  is  some  special  provision 

99  Ala.  225.  of  law   to   the  contrary,   he  may  act 

1.  Jackson  v.  State.  33  Fla.  620;  St.  upon  estaolished   equitable  principles 

Landry  v,  Bloch,  45  La.  Ann.  1090.  in  deciding  the  case.     Nattin  v.  Riley, 

8.  Cannot  Grant  Equitable  Belief .— A  54  Ark.  32;    Snell  v,  Mohan,  38  Ind. 

justice  of  the  peace  cannot   render  a  494;  Brown  v.  Goble,  97  Ind.  86. 

judgment  which  grants  equitable  relief.  Prayer  for  Equitable  Belief — Surplni- 

Nattin    v.  Riley,   54   Ark.    32;  White-  age.  —  While  a  justice  of  the  peace  has 

side  z'.  Kershaw,  44  Ark.  380;  Boyce  v.  no    jurisdiction   to  administer  equity 

Bowman.  15  Mo.  App.  578.  affirmatively,   still,  where  the  allega- 

Belief  Againit  Judgment.  —  A  justice  tions  and  proof  show  that  the  plaintiff 

has  not  the  jurisdiction  in  equity  to  is  entitled  to  relief  which  the  justice 

grant  relief  against  a  judgment  valid  can  administer,  the  complaint  should 

only  on  its  face.     Brown  v,  Goble,  97  not  be  dismissed  because  the  plaintiff's 

Ind.  86.  prayer  asks  for  equitable  relief.     Such 
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held  that  a  justice  of  the  peace  has  no  jurisdiction  to  try  a  case 
where  affirmative  equitable  relief  is  sought  by  the  answer  and  is 
necessary  to  the  defense.^ 

In  flomo  fltotoi,  however,  justices  are  given  equitable  jurisdiction 
in  certain  cases;'  but  even  in  such  cases  they  cannot  exercise  the 
extraordinary  powers  of  a  court  of  chancery.* 

11.  Objections  to  Jurisdiction  — ^i.  When  Raised  — (i)  Of  the 
Person,  —  It  is  the  general  rule  that  objections  to  the  jurisdiction 
of  a  justice  of  the  peace  over  the  person  of  the  defendant  must 
be  raised  in  the  justice's  court,  else  they  are  waived.*     Such 

prayer  should  be  treated  as  surplusage,  an  action  is  within  the  jurisdiction  of  a 

Holden  v,  Warren,  ii8  N.  Car.  326.  justice,  it  is  in  his  province  to  take  cog- 

1.  Duffy  V.  Moran,  12  Nev.  94;  nizance  of  it  and  to  decide  it  in  favor 
Petsch  V,  Biggs,  31  Minn.  392;  Orrt^.  of  the  party  who  has  the  right,  not- 
McCurdy,  34  Mo.  App.  418.  withstanding  the  defendant  relies  solely 

Sston^l  in  Pais. — A  justice  of  the  upon  an  equitable  defense.     But  the 

peace  has  no  jurisdiction  over  the  ques-  justice  cannot  exercise  the  powers  of 

tion  of  estoppel  in  pais.    That  is  a  de-  chancellor  or  any  of  the  extraordinary 

fense  peculiar  to  equity  jurisprudence,  powers  belonging  exclusively  to  a  court 

Hicks  V.  Martin,  25  Mo.  App.  359;  Phil-  of  chancery.     Gibson  v,  Moore,  22  Tex. 

lips  V.  Burrows,  2  Mo.  App.  Rep.  looi.  611. 

In  Delaware  a   justice  of  the  peace  8.  Flanagan  v.  Oliver  Finnic  Grocery 

has  no  equitable  powers  or   jurisdic-  Co.,  98   Tenn.   599;    Bryan   v,   Buck- 

tion.    Therefore,  the  statute  providing  holder,  8  Humph.  (Tenn.)  561;  Gibson 

for  a  trial  in  a  justice's  court  in  certain  v.  Moore,  22  Tex.  611. 

cases  on  an  affidavit  filed  by  the  defend-  4.  Gresham  v.  Landens,  2  Ga.  Dec. 

ant  setting  forth  any  "  just  defense,"  149;  Brisco  v.  Brewer,  2  Ga.  Dec.  105; 

does  not  include  equitable    defenses,  Wallingford  v.   Hall,   45    Conn.    350; 

but  only  such  defenses  as  are  cogniz-  Fagg  v,  Clements,  16  Cal.  389;  Western 

able  at  common  law  or  by  special  pro-  R.  Co.  v.  Lazarus,  88  Ala.  453;  Tisdale 

vision  of  the  same  statute.     Messick  v,  v,  Minonk,  46  III.  9;  Ludwick  v.  Beck- 

Stafiford,  2  Houst.  (Del.)  243.  amire,   15  Ind.   198;    Cahill  v.  Texas 

In  Kinneiota,  under  Gen.  Stat.  1878,  Mexican  R.  Co.,  76  Tex.  100;  Galves- 
c.  84,  §  18,  providing  that  all  matters  ton,  etc.,  R.  Co.  v,  McTiegue,  i  Tex. 
in  excuse,  justification,  or  avoidance  of  App.  Civ.  Cas.,  §  460. 
the  allegations  in  a  complaint  shall  be  A  General  Appearance  waives  all  de- 
set  up  in  an  answer,  equitable  defenses  fects  in  the  process.  See  article  Ap- 
are  not  intended  to  be  included,  pearances,  vol.  2,  p.  639  et  seq.  And 
Petsch  V,  Biggs,  31  Minn.  392.  see  article  Summons  and  Process. 

Semedy  by  AppUoation  to  IMitriot  Ck)iirt.  By  Appealing  tnm  a  Jnstloe's  JDeeiilon 
—  Where  a  defendant  has  an  equitable  and  participating  in  a  trial  de  novo  the 
defense  to  an  action  in  a  justice's  court,  defendant  waives  all  objection  to  the 
his  remedy  is  by  application  to  the  Dis-  justice's  jurisdiction  of  his  person, 
trict  Court,  and  if  essential  to  the  jus-  Schoolfield  v.  Brunton,  20  Colo.  139; 
tice  of  the  case  that  court  may,  by  Union  Pac,  etc.,  R.  Co.  r.  Perkins,  7 
injunction  pending  his  action,  protect  Colo.  App.  184;  Cunningham  v.  Bost- 
him  against  proceedings  before  the  wick,  7  Colo.  App.  169;  Dean  v.  Kin- 
justice.  Petsch  V,  Biggs,  31  Minn,  man,  15  Neb.  492.  But  see  Barber  v. 
392.  Kennedy,  18  Minn.  216. 

2.  Sherwood  v,  Campbell,  1  B.  Mon.  Too  Late  on  Appeal.  —  When  a  de- 
(Ky.)  54;  Searcy  t'.  Switzer,  13  B.  Mon.  fendant  in  a  justice's  court  fails  to  ob- 
(Ky*)  352;  Bryan  v,  Buckholder,  8  ject  in  that  court  to  the  jurisdiction  of 
Humph.  (Tenn.)  561;  Flanagan  v.  Oli-  his  person,  the  objection  will  come  too 
ver  Finnie  Grocery  Co.,  98  Tenn.  599.  late  if  raised  for  the  first  time  on  ap- 

In    Texts    the    distinction    between  peal.     Western  R.  Co.  v,  Lazarus,  88 

equitable  and  legal  titles  and  rights,  as  Ala.  453;  Tisdale  v,  Minonk,  46  111.  9; 

respects  the  form,   has  no  existence.  Ludwick  v.  Beckamire,   15   Ind.   198: 

Therefore,  where  the  subject-matter  of  Cahill  v,  Texas  Mexican   R.   Co.,   76 
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objections  must  usually  be  raised  at  the  earliest  opportunity  in 
the  justice's  court,  and  after  the  defendant  has  appeared  and 

gone  into  the  merits  of  the  case  he  will  not  be  heard  to  object.* 

OlQMtloii  Tiken  and  OrMnded.  —  Where  the  defendant  has  properly 
raised  an  objection  to  the  justice's  jurisdiction  of  his  person  and 
the  objection  has  been  overruled,  he  does  not  waive  the  objection 
by  appearing  generally  and  pleading  to  the  merits.* 

Tex.  loo;    Galveston,  etc.,  R.  Co.  v,  Omuw  ItomoTed  to  Another  Juitioo. — 

McTiegue,    i    Tex.    App.    Civ.   Gas.,  Where,  after  a  cause  is  removed  from 

§  460.     But  see   Poyser  v.  Murray,  6  one  justice  to  another,  the  parties  ap- 

Ind.   35;    Richardson    v.   Welcome,   6  pear  before  the  latter  justice  and  pro- 

Cush.  (Mass.)  331.  ceed  to  trial,  they  thereby  waive  any 

Hot  AvailaUo  in  Collateral  Prooeedisgi.  want  of  jurisdiction  over  the  person. 
—  Any  objection  to  the  jurisdiction  of  Nesbit  v.  Long,  37  Ind.  300;  Burt  v, 
a  justice  depending  on  matters  outside  Bailey,  21  Minn.  403;  Magmer  v. 
the  record  should  be  made  before  the  Renk,  65  Wis.  364. 
justice,  and  cannot  be  taken  ad  van-  After  A^onmment.  —  Where  a  defend- 
tage  of  for  the  first  time  in  a  collateral  ant  in  a  justice's  court  appears  and  ob- 
proceeding.  Wallingford  v.  Hall,  45  tains  an  adjournment,  he  cannot  after- 
Conn.  350.  wardsobjecttothe  justice's  jurisdiction 

Judgment  Hot  Set  Aside  hy  Bill  in  of  his  person.  Rahn  v,  Greer,  37  Iowa 
Xqaity.  —  Where  an  objection  to  the  627;  Bohn  t^.  Devlin,  28  Mo.  319;  Rob- 
jurisdiction  of  a  justice  of  the  peace  erts  v.  Warren,  3  Wis.  736. 
has  been  waived  by  f  lilure  to  raise  it  Where  Defendant  Hot  Bound  to  Appear, 
in  that  court,  the  juogment  cannot  be  —  In  Illinois  there  is  no  law  making  it 
set  aside  on  that  ground  by  a  bill  in  the  duty  of  the  defendant  to  appear  to 
equity.  Brisco  v.  Brewer,  2  Ga.  Dec.  a  summons  issued  by  a  justice  of  the 
105.  peace,  and  his  nonappearance  should 

1.  By  Appealing  and  Pleading  to  the  work  him  no  prejudice.    Therefore  it 

Merits  in  a  justice's  court  the  defend-  was  held  that  where  a  defendant  failed 

ant  waives  any  objection  to  the  juris-  to  appear  in  a  justice's  court,  a  motion 

diction  of  such  const  over  his  person,  by  him  to  dismiss  for  want  of  jurisdic- 

Storm  V   Worland,  19  Ind.  203;  Bran-  tion,  made  at  the  earliest  moment  on 

don  V.  Avery,  22  N.  Y.  469;    Osburne  appeal  to  the   Circuit  Court,  did  not 

V.  Gilbert,  52  Barb.  (N.  Y.)  158;  Weid-  come  too  late,  under  the  rule  requiring 

enhamer  v.   Bertie,    103   Pa.   St.  448;  dilatory  defenses  to  be  set  up  at  the 

Agee   V.   Dement,    i   Humph.  (Tenn.)  earliest  opportunity.      Evans  v,   Bou- 

33a;    Wheeler,  etc.,  Mfg.  Co.  v.  Dona-  ton,  85  111.  579. 

hoe,  49  Ark.  318;    Kuhn  v.  Mount,  13  8.  Chase  v,  Hagood,  (Idaho  1893)  34 

Utah   108.     But  see   Boyer  v,  Moore,  Pac.   Rep.  811;    Belden  v.  New- York, 

42  Iowa  544;  Cornell  z'.  Smith,  2  Sandf.  etc.,   R.  Co.,  15  How.  Pr.  (N.  Y.  Su- 

(N.   Y.)   290;    Willins   v.   Wheeler,   28  preme  Ct.)  17;  Shannon  v,  Comstock, 

Barb.   (N.   Y.)  669.     See    also    article  21  Wend.  (N.  Y.)  457;  Roe  v.  Hanson, 

Appearances,  vol.  2,  p.  639  et  seq,  5  Lans.  (N.  Y.)  304;  Miner  v.  Francis, 

Demanding  Jury.  —  Where  the  justice  3  N.  Dak.  549;  Torbet  v.  Coffin,  6  Ohio 

has  jurisdiction  of  the  subject-matter,  33.      But  see    Burgen   v.   Dwinal,    11 

and  the  parties  agree  on  a  day  of  trial,  Ark.    314;    Prosser    v.   Chapman,    29 

and  the  defendant  demands  a  jury,  he  Conn.  515. 

thereby  waives    all  objection    to   the  Bill  of  Exceptions.  —  In  New  Jersey  it 

jurisdiction.     Pittsburgh,  etc.,   R.  Co.  is  an  irregularity  to  take  a  bill  of  ex- 

V.  Fleming,  30  Ohio  St.  480.  ceptions  in  a  justice's  court.     Elkinton 

Olgeetlon  After  Yerdiot  —  Where  it  ap-  v,  Bennet,  3  N.  T.  L.  219. 

peared  from  the  justice's  transcript  and  In  New  York  it  is  not  necessary  in  a 

from  the  testimony  of  both  parlies  at  justice's  court  to  take  an  exception  to 

the  trial  that  the  justice  had  jurisdic-  the  jurisdiction;  it  is  enough  that  an 

tion   it  was  too  late  after  verdict  to  ob-  objection  is  made  and  overruled.     Roe 

ject  that  the  statement  filed  was  juris-  v.  Hanson,  5  Lans.  (N.  Y.)  304. 

dictionally     defective.       Kennedy    v,  Iii  Indiana  an  exception  before  a  jus- 

Prueitt,  24  Mo.  App.  414.  tice  of  the  peace  is  of  no  value  because 
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(2)  Of  the  Subject 'fnatter,  —  Where  a  justice  has  no  jurisdiction 
of  the  subject-matter,  it  is  the  general  rule,  although  the  de- 
cisions are  not  uniform  on  the  subject,  that  a  failure  to  take  the 
objection  in  the  justice's  court  does  not  waive  it,  but  that  it  may 
be  taken  advantage  of  at  any  time,  * 

b.  How  Raised  —  Plea  in  Abatement.  —  Where  a  justice's  want  of 
jurisdiction  does  not  appear  on  the  face  of  the  declaration  or  com- 
plaint, the  objection  is  ordinarily  taken  by  a  plea  in  abatement.* 

Demmrer  —  Motion  to  Diimiee.  —  Where  it  appears  from  the  face  of 
the  declaration  or  complaint  that  the  justice  has  no  jurisdiction, 
the  objection  may  be  taken  by  demurrer  ■  or  by  a  motion  to  dis- 
miss.* 

on  appeal  the  whole  case  Is  tried  de  on   the  trial.      Holbrook   v,  Superior 
if^t'i^  and  final  judgment  rendered  with-  Ct.,  106  Cal.  589;  Kansas  City  Hard- 
out  regard  to  errors  committed  before  ware  Co.  v.  Neilson,  to  Utah  27. 
the  justice.     Rhodes  Burford  Furniture  H:t  Bailed  by  Instnietion  to  Jozy. — 
Co.  V,  Mattox,  135  Ind.  372.  Want  of  jurisdiction  in  the  justice  csltL" 

\ti  JCansas^  however,  a  justice  may  n^t  be  taken  advantage  of  by  asking 

allow  a  bill  of  exceptions  in  a  case  tried  for  an  instruction  to  the  jury  to  find 

before  him.     Stager  v.  Harrington,  27  for    the  defendant    on    that   ground. 

Kan.  414.    And  see  West  v.  Rice,  4  Dougherty    v,    Thompson,   7    Blackf. 

Kan.  563.  (Ind.)  277. 

1.  Wyatt  V.  Judge,  7  Port.  (Ala.)  37:  DefectiTO  Plea.  —  Where  the  defend- 

McMeans  v,  Cameron,   51   Iowa  691;  ant  in  a  justice's  court  pleaded  that  he 

Collins  V,  Collins,  37  Pa.  St.  387.  was  a  citizen  of  a  county  other  than 

For  a  full  discussion  of  this  ques-  that  in  which  the  suit  was  brought, 

tion,  see  article  Exceptions  and  Ob.  and  that  he  had  not  waived  the  privi- 

JECTIONS,  vol.  8,  pp.  173-175.  lege  of  being  sued  in  the  county  of  his 

8.  Bums    V.    Henry,   67    Ala.    209;  residence,  the  plea  was  held  defective 

Louisville,  etc.,   R.  Co.  v.  Barker,  96  in  not  alleging  that  he  was  not  a  citi- 

Ala.  435;    Long  v.  Bakefield,  48  Ala.  zen  of  the  county   in  which  the  suit 

608;    Ludwick  V.  Beckamire,  15  Ind.  was  brought.     Noel    v.    Denman,   76 

198;  Richardson  v.  Bachelder,  19  Me.  Tex.  306. 

82.    See  article  Abatement  in  Plead-  Look  of  Jnriediotioii  Xnit  Be  Proved.  — 

ING,  vol.  I,  p.  3.  In  order  to  have  a  case  dismissed  by  a 

General iMnie.  —  Insomeearly/w</fOffa  justice   for   want  of  jurisdiction,   the 
cases  it   was  held  that  in  a  justice's  lack  of  jurisdiction  must  be  proved, 
court  the  defendant  may  show  want  of  Kendall  v.  Justices,  2  Ga.   Dec.   1S6; 
jurisdiction  under  the  general   issue.  Pinckard  v.  Ware,  2  Ga.  Dec.  172. 
Thomas  v.  Winters,  4  Blackf.  ^Ind.)  Bn^oot  Matter  Beyond  Jnriediotioii. — 
161;  Perkins  v.  Smith,  4  Blackf.  (Ind.)  A  plea  in  abatement  is  not  necessary  to 
299.  destroy  the  jurisdiction  of  a  justice  de- 
Plea  in  Bar. —  In  Colorado  it  is  held  pending  on  the  amount  in  controversy, 
that  a  defect  in  the  jurisdiction  of  the  if  shown  on  the  trial  to  be  excessive, 
justice  may  be  pleaded  in  bar  of  the  Chilson  v.  Jennison,  60  Mich.  235. 
action  in  a  justice's  court.     Melvin  v,  8.  Long  v.  Bakefield,  48  Ala.  608. 
Latshaw,  2  Colo.  81.  4.  Burns    v.    Henry,    67    Ala.    209: 

Miehigaa— Speoial  Ap]^.  —  A  ques-  Louisville,  etc.,   R.  Co.  v.  Barker,  96 

tion  affecting  the  jurisdiction  of  a  jus-  Ala.  435;    Dougherty  v,  Thompson,  7 

tice  of  the  peace  to  render  a  judgment  Blackf.  (Ind.)  277. 

may  as  well  be  raised  by  special  ap-  Beaeon  fbr  Motion  Xnit  be  Stated.  — 

peal  as  in  any  other  maner.     Rosevelt  Where  objection  is  made  by  motion  to 

V.  Hanold,  65  Mich.  414;    Fowler  v,  the  justice's  jurisdiction,   the  reason 

Hyland,  48  Mich.  179.  for  the   motion    must  be    specifically 

OlJMtion  Taken  by  Amwer.  —  In  some  stated.     Bell  v.  White  Lake   Lumber 

cases  it  has  been  held  that  an  objection  Co.,  21  Neb.  525. 

to    a  justice's  jurisdiction  might    be  Motion  to  lUnniei  Denied. — Where  a 

taken  by  answer  and  the  facts  proved  defendant  in  a  justice's  court,  before 
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n.  OlTiL  FxooBBiTBS  —  1.  In  General  —  Proceedings  before  jus- 
tices of  the  peace  should  be  construed  with  great  liberality,  sub- 
stance^ not  form,  being  regarded;  and  technical  informalities 
should  be  overlooked  if  such  proceedings  are  intelligible  and  sub- 
stantially attain  the  ends  of  justice.^  But  where  a  justice  is  lim- 
ited by  statute  to  a  certain  course  of  proceedings,  such  course 

filing  his  answer,  moved  to  dismiss  on  Walker,  J.,  s4id:    *'  The  policy  of  our 

the  ground  that  it  did  not  appear  from  statute  seems  to  be  to  free  proceedings 

the  record  that  the  justice  had  acquired  before  justices  of  the  peace  as  far  as 

jurisdiction  of  the  person  of  the  de-  possible  from  technicalities,  and  still 

fendant,  it  was  held  that  the  motion  enable  the  parties  to  have  a  fair  trial, 

was  properly  denied;  that  the  defend-  It  is  not   practicable,  before  persons 

ant  could  not  thus  defeat  the  whole  who  have  not  made  the  study  of  plead- 

proceedings  upon  the  insufficiencies  of  ings,  evidence,  and  practice,  to  have 

the  record,  though  the  action  might  be  observed   the  same  niceties  in  these 

thus  dismissed,  if  the  facts  were  shown  branches  of  jurisprudence  as  obtain  in 

to  be  such  that  the  record  could  not  be  the  superior  courts,  nor  is  it  desirable 

amended.     Hamilton  v.  McDonald,  i8  that  it  should.    The  great  object    is 

Cal.  128.  that  the  parties  litigant  in  that  forum 

1.  Georgia.  —  Davis  v,  Wilson,  61  Ga.  may  have  a  cheap  and  speedy  adminit- 

388.  tration  of  justice,  freed  from  unneces- 

lUimns,  —  Zuel  v,  Bowen,  78  111.  234.  sary  forms  and  the  burthens  imposed 

lovui,  —  Francis  v.  Bentley,  50  Iowa  upon  litigation  in  the  superior  courts 

59;  Taylor  v.  Barber,  2  Greene  (Iowa)  by  the  employment  of  counsel." 

350;  Levi  V,  McCraney,  i  Morr.  (Iowa)  In  Kinyon  v.  Fowler,  10  Mich.   16, 

91.  Martin,    C.  J.,   said:      *'  Technicality 

KaHsas,  —  School    Dist.    No.    67    v,  and  form  are  neither  required  nor  ex- 

Vedder,  19  Kan.  527.  pected  in  the  proceedings  of  justices' 

Michigan,  —  Kinyon    v.  Fowler,    10  courts.     If  the  action  and  judgment  of 

Mich.   16;    People  v.  Foote,  i  Dougl.  the  court  can  be  clearly  ascertained 

(Mich.)  102.  from   inspection  of  the  files,  and  the 

Missouri,  —  Weese    v.    Brown,    102  docket  entries  required  by  statute  to  be 

Mo.   299;    Harrington   v.   Fortner,   58  made,  no  technicalities,  imperfections. 

Mo.  468;    Kruse  v,  Hagedom,  50  Mo.  or  omissions  in  the  entry  of  the  pro> 

576;     Holland    v.    Steamboat    R.    H.  ceedings  and  judgment  will  avail  to 

Winslow,  25  Mo.  57;    Mooney  v,  Wil-  reverse  or  avoid  the  judgment.     All 

liams,  15  Mo.  442;  Myers  v.  Woolfolk,  that  is  requisite  is  that  the  language 

3  Mo.  348.  used  shall  be  such  as  will  inform  a  per* 

New  Jersey,  —  M'Cannon  v,  Ander-  son  of  ordinary  intelligence  and  mental 

son,  3  N.  J.  L.  147.  capacity  of  the  action  of  the  court." 

Tennessee,  —  Heffly  z/.  Hall,  5  Humph.  Form    of  Action    ImxnateriaL  —  It  is 

(Tenn.)  581.  generally    held    that    if    the    plaintiff 

Texas,  —  International,  etc.,  R.  Co.  proves  a  ground  for  recovery,  he  will 

V,  Philips,  63  Tex.  590;  Davis  v.  Ran-  be  entitled  to  a  judgment  without  re* 

kin,  50  Tex.  270;  Clay  v.  Clay,  7  Tex.  gard  to  the  technical  form  of  the  ac- 

250:  Perry  v,  McKinzie,  4  Tex.  154.  3on.     Allen  v,   Nichols,   68    111.   250; 

Wisconsin,  —  Storm    v,    Adams,    56  Chicago,  etc.,  Co.  i/.  Reid,  24  III.  144; 

Wis.  137.  Stier  v,  Surget,  10  Smed.  &  M.  (Miss.) 

See  the  cases  cited  throughout  this  154. 

section.  Vo  Seal  Bequired.  —  In  Kansas  a  jus- 

In    Davis   v,   Wilson,   61    Ga.   3S8,  tice  of  the  peace  is  not  required  to  use 

Bleckley,  J.,    said:    '*  Justice    courts  a  seal.    Stager  9.  Harrington,  27  Kan, 

are  not  courts  of  record ;  their  proceed-  414. 

ings  are  summary  and  simple;  profes-  Who  Kay  Oljeet  to  Srron  andlmga- 

sional  skill  is  not  required  to  conduct  laritief.  —  Errors  and  irregularities  in 

them;  full  and  regular  pleadings  in  proceedings  before  a  justice  may  be 

them  are  impracticable,  and  not  to  be  objected  to  only  by  the  party  to  the 

demanded."  cause     who     was    affected    thereby* 

In    Zuel    V,    Bowen,    78     111.     234,  Glenn  v.  Shannon,  12  S.  Car.  570. 
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must  be  adhered  to  unless  waived  by  the  party  who  has  a  right 
to  insist  thereon.* 

2.  Infltitntioxi  of  Suit.  —  Actions  before  justices  of  the  peace 
are  commenced  either  by  summons  or  by  the  voluntary  appear- 
ance of  the  parties.*  Where  the  suit  is  instituted  by  process  it  is 
generally  deemed  to  have  been  commenced  upon  the  delivery  of 
the  writ  to  the  constable  for  service.' 

8.  Pleadings  — ^2.  General  Principles— (i)  Pleadings  Oral  or 
Written.  —  Under  the  statutes  of  most  of  the  states,  the  plead- 
ings in  justices'  courts  are  not  required  to  be  in  writing.     They 


1.  Brisbane  v,  Macoftiber,  56  Barb. 
(N.  Y.)  375. 

Where  a  power  is  conferred  on  a  jas- 
tice  by  statute  he  must  proceed  in  the 
mode  described  by  the  statute.  Bige- 
low  V.  Stearns,  19  Johns.  (N.  Y.)  39. 

Ckmeoltlng  with  Axiother  Jnstiee.  — 
Where  a  justice,  with  the  consent  of 
both  parties,  consults  with  another  jus- 
tice in  relation  to  the  practice  in  open- 
ing a  case  after  both  parties  have 
rested,  that  question  being  presented 
to  him  by  a  request  of  the  defendant 
for  such  opening,  the  defendant  is 
estopped  from  objecting  to  such  con- 
sultation.    Chivers  v.  Lytle,  97  Mich. 

477. 

Where  a  justice,  with  consent  of  the 
parties,  was  assisted  by  another  justice 
who  sat  and  consulted  with  him  on  the 
trial,  it  was  held  to  be  no  objection  to 
the  judgment  pronounced  in  the  cause. 
Dougherty  v.  Mason,  4  Blackf.  (Ind.) 

432. 

2.  Evans  v.  Pierce,  3  HI.  468;  Duffy 

V  Dale,  42  Iowa  215;  Rahn  v.  Greer, 
37  Iowa  627;  Vliet  v.  Westenhaver,  42 
Mich.  593;  Bersch  7'.  Schneider,  27  Mo. 
loi;  Lester  v.  Crary,  i  Den.  (N.  Y.)  81; 
Sperry  v.  Reynolds,  65  N.  Y.  179;  Jew- 
ett  V,  Sundback,  5  S.  Dak.  iii. 

As  to  process  from  a  justice's  court, 
see  the  article  Summons  and  Process. 

As  to  appearance,  see  the  article  Ap- 

PKARANCES,  Vol.  2,  p.  58S. 

The  Fact  of  Actual  Notice  Without  Serv- 
ice of  Process  will  not  give  jurisdiction. 
Vliet  V.  Westenhaver,  42  Mich.  593. 

Agreement  of  Parties.  —  To  authorize 
a  justice  to  enter  an  action  by  agree- 
ment of  the  parties,  without  process, 
under  the  iSth  section  of  the  New  Jer. 
sey  act  for  the  trial  of  small  causes 
(Rev.  Laws  634),  the  plaintiff  and  the 
defendant  should  appear  before  the 
justice  to  manifest  their  consent,  or 
some  person  on  behalf  of  the  plaintiff, 
having  competent  authority;  and  such 
authority  should  be  verified  before  the 


justice.  Young  v.  Stout,  10  N.  J.  L. 
302. 

If  the  parties  in  a  justice's  court 
**  agreed  to  come  to  trial,"  it  is  a  suffi- 
cient agreement  "  to  enter,  without 
process,  an  action  before  a  justice,"  in 
order  to  give  such  justice  jurisdiction. 
Vanderveer  v.  Ingleton.  7  N.  J.  L.  140. 

Adfonmment  Before  Ime  Joined.  —  In 
New  York,  a  suit  in  a  justice's  court 
can  only  be  commenced  by  process  or 
by  the  voluntary  appearance  of  the 
parties  and  joining  issue.  Where  par- 
ties appeared  before  a  justice,  with  the 
view  of  commencement  of  a  suit  by  one 
of  them  as  plaintiff  against  the  other 
as  defendant,  and  an  adjournment  was 
then  had,  on  request  of  the  defendant, 
without  any  issue  joined  or  any  plead- 
ings put  in,  it  was  held  that  no  suit 
was  thereby  commenced  and  that  a 
judgment  rendered  for  the  plaintiff 
on  the  adjourned  day  was  erroneous. 
Lester  v,  Crary,  i  Den.  (N.  Y.)  81. 

8.  Ruddell  v.  Walker,  7  Ark.  457; 
Howell  V,  Shepard,  48  Mich.  472; 
Boyce  v.  Morgan,  3  Cai.  (N.  Y.)  133; 
Keeble  v.  Bailey.  3  Tex.  492. 

Summons  Xnit  Be  Inraed.  —  A  suit  is 
not  begun,  for  the  purposes  of  the  stat- 
ute of  limitations,  by  merely  filling  cut 
a  summons  and  leaving  it  in  a  justice's 
office  until  the  return  day,  or  by  re- 
taining it  in  the  plaintiff's  custody;  it 
must  be  issued  with  the  intent  that,  if 
practicable,  it  shall  be  served.  Howell 
V.  Shepard,  48  Mich.  472. 

Filing  a  Note  with  a  Jostiee  te  CoUee- 
tion  is  not  the  commencement  of  a  suit. 
Keeble  v.  Bailey,  3  Tex.  492.  And  see 
Ruddell  V.  Walker,  7  Ark.  457. 

In  Illinois,  however,  under  the  Jus- 
tices' Act  of  1857,  §  37,  a  suit  in  a  jus- 
tice's court  could  not  be  considered  to 
have  commenced  until  there  was  per- 
sonal service  on  the  defendant  or  a 
copv  of  the  process  had  been  left  at  the 
defendant's  residence.  Bell  v.  Dart, 
54  111.  526. 
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may  generally  be  written  or  oral  at  the  election  of  the  parties.* 

HotiAg  Oral  FlMdingt  in  Docket.  —  The  statutes  providing  for  oral 
pleadings  in  justices*  courts  generally  direct  that  the  substance 
thereof  shall  be  written  down  by  the  justice  in  his  docket.* 

(2)  Construction  of  Pleadings — FormaUty  ^ot  Bequired.  —  It  is  uni- 
versally held  that  strict  formality  and  accuracy  are  not  to  be 
required  of  pleadings  in  justices'  courts,  and  where  such  pleadings 
are  sufficient  in  substance,  mere  technical  defects  are  dis- 
regarded,* especially  where  no  objection  is  made  on  their  account 

1.  In  Arkamas    pleadings    before,  a  Mensing  v,  Ayres,  2  Tex.  App.  Civ. 

justice  of  the  peace  may  in  all  cases  be  Cas.,  §  562;    Texas,   etc.,   R.    Co.  v, 

oral.     Brown  v.  Higgins,  45  Ark.  456.  Wright,  2  Tex.  App.  Civ.  Cas.,  §  339; 

In  Oeorgla  no  written  pleadings  are  Whitley  v.  Jackson,  i  Tex.  App.  Civ. 

required  for  the  trial  of  a  case  before  a  Cas.,  §  576;    Henry  v.  Blasco,  i  Tex. 

justice.     Howell  9.  Field,  70  Ga.  592.  App.  Civ.  Cas.,  g  765;  Kerr  v,  Murrell, 

In  flUnois,  in  ordinary  actions  before  i  Tex.  App.  Civ.  Cas.,  g  891. 
justices,  no  written  pleadings  are  re-  A  Petition  Asking  for  an  Attachment  \% 
quired,  and  the  rights  of  the  parties  not  one  of  the  matters  which  are  re- 
are  to  be  determined  from  what  is  quired  to  be  pleaded  in  writing.  Henry 
proved  rather  than  upon  what  is  v,  Blasco,  i  Tex.  App.  Civ.  Cas.,  §  765. 
alleged  or  pleaded.  Dodge  v.  People,  In  West  Virginia,  under  the  Act  of 
113  111.  491.  1881,  c.  8,  the  pleadings  in  a  civil  ac- 

In  Iowa  the  pleadings  in  justices'  tion  before  a  justice  may  be  either  oral 

courts  may  be  either  written  or  oral,  or  in   writing.     Poole  v,  Dilwoxth,  26 

Glidden  v.  Higbee,  31  Iowa  379:  Stone  W.  Va.  583. 

V.  Murphy,  2  Iowa  35;  West  z'.  Moody,  In  Wisoontin  the  pleadings  in  jus- 

33  Iowa  139;  Dilley  v.  Nusum,  17  Iowa  tices'  courts  may  be  oral  or  in  writing. 

238.  Maynard  v,  Tidball,  2  Wis.  34. 

In  Xiflhigaa  it  is  held  that  oral  plead-  AU  Evidence  Admissible.  —  Where  the 

ings  are  admissible  in  replevin  before  pleadings  are  oral,  effect  is  given  to  all 

a  justice.    Smith  v.  Dodge,  37  Mich,  evidence  which  would  be  admissible 

354.  under  proper  pleadings  in  courts  of 

In  Vew  Xexieo  the  statute  providing  record.     Miner  c/.   Reed,  25  111.  App. 

that  the  pleadings  in  a  justice's  court  175;    Stockon  v.  Lochnitt,  31  111.  App. 

may  be  oral  and  that  the  plaintiff's  214;    Wood   v,   Hancock,    4    Humph, 

cause  of  action  shall  be  entered  on  the  (Tenn.)  465. 

docket  of  the  justice  by  a  brief  state-  8.  Glidden  v,  Higbee,  31  Iowa  379; 

ment  thereof  is  directory  merely,  and  Jordan  v.  Quick,  11  Iowa  9;  Silberberg 

does  not  preclude  the  filing  of  written  v.  Trilling,  82  Tex.  523;  Moore  v,  Jor- 

pleadings   setting   out    the    cause    of  dan,  67  Tex.  394;  Poole  v.  Dilworth,  26 

action    by    the    plaintiff,    and    denial  W.  Va.  583. 

thereof  or  statement  of  any  other  de-  Farticnlarity  Fot  Required.  —  The 
fense  by  the  defendant  Crolot  v.  pleadings  need  not  be  noted  down  in 
Maloy,  2  N.  Mex.  198.  the  docket  with  that  particularity  re- 
in Tenneifee  the  pleadings  before  quired  in  formal  pleadings.  Glidden 
justices  of  the  peace  may  be  oral  ex-  t/.  Higbee,  31  Iowa  379;  Stone  t/.  Mur- 
cept  in  the  case  of  pleas  required  to  be  phy,  2  Iowa  35;  West  %\  Moody,  33 
under  oath.  Neville  v,  Northcutt,  7  Iowa  137;  Dilley  v,  Nusum,  17  Iowa 
Coldw.  (Tenn.)  294;  Wood  v.  Hancock,  238. 
4  Humph.  (Tenn.)  465.  Statute   Directory.  —  The  statute  di- 

In  Texts  the  pleadings  in  justices'  recting  oral  pleadings  to  be  reduced  to 

courts  are  oral,  except  in  certain  cases  writing    by    a    justice    is    directory 

specially    provided     for    by    statute,  merely,  and  a  party  is  not  to  be  preju- 

Ethridge  V,  San  Antonio,  etc.,  R.  Co.,  diced  by  his  failure  to  follow  it.    West 

(Tex.  Civ.  App.   1897)  39  S.  W.  Rep.  v.  Moody,  33  Iowa  137;    Sinnawon  v, 

204;    Sanger    v.   Noonan,    (Tex.    Civ.  Melbourn,  4  Greene  (Iowa)  309. 

App.  1894)  27  S.  W.  Rep.  1056:  Moore  8.  Alabama.  —  Martin  v.  Higgins,  23 

».  Jordan,  67  Tex,  394;    Brunswig  v.  Ala.  775. 

Kramer,  2  Tex.  App.  Civ.  Cas.,  g  804:  Arkansas.  —  Hibbard    v,    Kirby,  38 
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at  the  proper  time.* 

Kut  8Ut«  a  OftQM  of  Aetion.  —  It  IS  essential,  however,  that  the 
pleadings  be  sufficient  in  substance  to  form  an  issue  in  some  way,* 
and  for  this  purpose  all  that  seems  to  be  necessary  is  that  the 

• 

Ark.   102;    Chowning  v,  Barnett,    30  i    Hill    (N.    Y.)   69;     Chamberlin   v. 

Ark.  560.  Graves,  2  Hill  (N.  Y.)  504. 

CaHfomia,  —  Stuart    v.   Lander,    16  Oklahoma,  —  Brewer     v.     Black,     5 

Cal.  373.  Okla.  57. 

Georgia,  —  Wilson  v,  Garrick,  72  Ga.  Texas,  —  Sanger  v,    Noonan,  (Tex. 

660;  Howell  V,  Field,  70  Ga.  592;  Dor-  Civ.  App.   1894)  27  S.  W.  Rep.  1056: 

sey  V,  Black,  55  Ga.  315.  Austin,  etc.,  R.  Co.  v,  Anderson,  85 

Indiana,  —  Stewart  v,   Hutchins,  31  Tex.  88;   International,  etc.,  R.  Co.  v. 

Ind.  252;   Robinson  v.  Skipworth,  23  Donalson,  2  Tex.  App.  Civ.  Cas.,§  239; 

Ind.  312;   Decatur  County  v.  Wheel-  Texas,  etc.,  R.  Co.  v,  Wright,  2  Tex. 

don,  15  Ind.  147;   Brush  v.  Carpenter,  App.  Civ.  Cas.,  §  339;    Brunswig  v, 

6  Ind.  78;    Hall  v,  Johnson,  3  Blackf.  Kramer,  2  Tex.  App.  Civ.  Cas.,  §  804. 

(Ind.)  363.  Wisconsin,  —  Swineford  v,  Pomeroy, 

Iowa.  —  West  v.    Moody,    33    Iowa  16  Wis.  553;  Mever  v.  Prairie  duChien, 

137;  Shea  V,  Livingston,  32  Iowa  158;  9  Wis.  233;  Phillips  v.  Bridges,  3  Wis. 

Root  V,  Illinois  Cent.  R.  Co.,  29  Iowa  270. 

102;  Emerick  V.  Clemens,  26  Iowa  332;  In   Force   v.  Squier,   133  Mo.    306, 

Blake  v.  Graves,  18  Iowa  312;  Grefif  v,  MacFarlane,  J.,  said:    "  Justice  courts 

Blake,    16    Iowa    222;    Teagarden  v,  are  established  for  the  convenience  of 

Baker,  9  Iowa  271;  Hall  v,  Monohan,  the  people,  in  order  that  petty  disputes 

6  Iowa  216;  Delany  v,  Reade,  4  Iowa  may  be  settled  without  delay  and  with 
292;  Burton  v.  Hill,  4  Greene  (Iowa)  the  least  possible  expense.  Forms  and 
379;  Packer  v,  Cockayne,  3  Greene  formal  pleadings  are  dispensed  with, 
(Iowa)  III.  in  order  that  litigants    may    prepare 

Kansas,  —  Pate  v,  Fitzhugh,  46  Kan.  their  own  statements  and  conduct  their 

129:    McAboy  V.  Talbot,  37  Kan.   19;  own  trials.     No  more  should   be  re- 

Galbraith  v,  McCormick,  23  Kan.  706;  quired  in  pleading  than  that  the  state- 

Atchison,  etc.,   R.  Co.  v,   Bartlett,  2  ment  should  be  sufficiently  specific  to 

Kan.  App.  167.  advise  the  opposite  party  of  the  nature 

Michigan,  —  Port  Huron  First  Nat.  of  the  claim  made  and  to  bar  a  subse- 

Bank  v.  Carson,  60  Mich.  432;  Nugent  quent  action  for  the  same  cause." 

v.  Teachout,  67  Mich.  571;    Holbrook  Yeriiloation.  —  Pleadings  before  jus- 

V.  Cooper,  44  Mich.  373;    Snyder  v,  tices,  whether  written  or  oral,  may  be 

Winsor,  44  Mich.  140;  Smith  v.  Dodge,  without  verification.    Shinn  v.  Tucker, 

37  Mich.  354;   Hariford  v.  Holmes,  3  37  Ark.  580. 

Mich.  460.  1.  Smith    v.   Dodge,  37  Mich.   354; 

Minnesota,  —  McGrath  v.  O'Brien,  42  Hamblin  v,  Dunn,  53  Mo.  137;  West  v, 

Minn.   13;    Rauen  v.  Burg,  38  Minn.  Stanley,  i  Hill  (N.  Y.)69;  Chamberlin 

389;    Polk  V,  American   Mortg.,   etc.,  v.  Graves,  2  Hill  (N.  Y.)  504;  Avery  v. 

Co.,    (Minn.     1897)    70    N.    W.    Rep.  Leach,  9  Hun  (N.  Y.)  106;    Meyer  v, 

1078.  Prairie  du  Chien,  9  Wis.  233;  Phillips 

Missouri.  —  Hamblin  v,    Dunn,    53  v.  Bridges,  3  Wis.  270. 

Mo.  137;    McCartney  v.  Auer,  50  Mo.  Formerly,  in  New  York,  it  was  held 

395;  Quinn  v.  Siout,  31  Mo.  160;  Bobb  that  where  pleadings  were  objected  to 

V.  Syenite  Granite  Co.,  41  Mo.  App.  in  a  justice's  court,  they  were  to  be 

642;  Gaty  V.  Sack,  19  Mo.  App.  470.  governed  by  the  same  rules  of  pleading 

New  Jersey.  —  Patten  v,  Heustis,  26  as  in  other  courts;  and  where  upon  de- 

N.  J.  L.  293;  Hixon  v,  Scbooley,  26  N.  murrer  the  justice  adjudged  a  declara- 

J.  L.  461.  tion  good,  when  in  fact  it  was  defective 

New  Mexico,  —  Crolot  v.  Maloy,  2  N.  in  form  or  substance,  his  judgment 

Mex.  Z98.  was   reversed.      Stone    v.    Case,    13 

New  Ks>ri.  —  Osborn  v.  Nelson,  59  Wend.  (N.  Y.)  283. 

Barb.  (N.  Y.)  376;  Willard  v.  Bridge,  4  «.  Hixon   v,  Schooley,  26  N.  J.  L. 

Barb.  (N.  Y.)  361;  Cohen  v.  Dupont,  461;   Crolot  v.  Maloy,  2  N.  Mex.  198; 

I  Sandf.  (N.  Y.)  260;  Legg  v.  Robinson,  Phillips  v.  Bridges,  3  Wis.  270.    See 

7  Wend.  (N.  Y.)  194;  West  v,  Stanley,  also  the  following  sections. 
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opposite  party  shall  be  clearly  apprised  of  the  grounds  relied  on 
either  to  support  or  to  defeat  the  action.^ 

Whttt  PlMdings  in  Writing.  —  Where  the  parties  in  a  justice's  court 
choose  to  resort  to  written  pleadings,  they  are  generally  held  to 
all  the  substantial  averments  required  in  a  court  of  record;^  but 
even  then  technicality  of  pleading  and  exact  correspondence  of 
proof  are  not  usually  required.* 

(3)  Amendments  —  Pow«r  to  AUow.  —  In  general,  justices  of  the 
peace  are  given  the  same  power  in  regard  to  allowing  the  amend- 
ment of  pleadings  as  courts  of  record ;  and  wherever  substantial 
justice  requires  it,  the  justice  of  the  peace  should  allow  an  amend- 
ment.^   No  absolute  rule  can  be  laid  down  as  to  when  such 

1.  Legg  V,  Robinson,  7  Wend.  (N.  Y.)  know  what  is  intended.     Poole  v,  Dil- 

194;  X^ohen  V,  Dupont,  i  Sandf.  (N.  Y.)  worth.  26  W.  Va.  583. 

260.  4.  Linhart  v.  Buiff,  11  Cal.  280;  But- 

For  fuU  citation  of  authorities  see  ler  v.   King,   10  Cal.  342;  Snyder  v, 

the  following  sections.  Winsor,  44   Mich.   140;   Turner  v,  St. 

AKoroExpUeit  8Utein«nt  may  be  re-  Louis,  etc.,  R.  Co.,  76  Mo.  261;  Bab- 
quired  of  the  pleader  where  the  oppo-  cock  v.  Lipe,  i  Den.  (N.  Y.)  139; 
site  party  cannot  clearly  see  what  is  Mosher  v,  Lawrence,  4  Den.  (N.  Y.) 
intended.  McKenney  v,  Hopkins.  20  419;  Fulton  v,  Heaton.  i  Barb.  (N.  Y.) 
Iowa  495;  Cohen  v,  Dupont,  i  Sandf.  552;  DeWitt  v.  Greener,  11  Civ.  Pro. 
(N.  Y.)26o.  Rep.     (Chemung    County    Ct.)    327; 

S.  In  Iowa,  where  the  pleadings  are  Vaughn  v.  Lego,  15  Civ.  Pro.  Rep.  (N. 

written  they  are  required  to  be  *'  sub-  Y.  Supreme  Ct.)  164;  Bull  v.  Col  ton, 

stantially  the  same  as  in  the  District  22  Barb.  (N.  Y.)  94;    Doughty  v,  Cro- 

Court."    Glidden  v.  Higbee,  31  Iowa  zier,  9  Abb.    Pr.  (N.  Y.  C.  PI.)  411; 

379.  Hibbard  v.  Peek.  75  Wis.  619. 

In  lf1fthlgaH|  where  a  plaintiff  in  a  For  a  general  discussion  of  the  sub- 
justice's  court  declares  in  writing,  ject  of  amendments,  see  article  Amrnd- 
the  declaration  must  conform  in  sub-  ments,  vol.  i,  p.  458. 
stance  to  the  rules  of  the  Circuit  In  T«xis  the  plaintiff  in  a  justice's 
Court.  Benalleck  v.  People,  31  Mich,  court  is  not  required  to  make  a  written 
200.  statement  of  his  demand,  but  if,  after 

In  WiMondn  it  was  held  that  where  having  made  it,  it  is  imperfect,  he  can 

the  parties  themselves  choose  to  resort  amend   the  same  orally  in  either  the 

to  the  usual  technical  forms  of  plead-  justice's  court  or  the  County  Court  on 

ing  before  a  justice  of  the  peace,  they  appeal.    Texas,  etc..  R.  Co.  v,  Wright, 

will  be  held  to   reasonable   precision  2  Tex.  App.  Civ.  Cas.,  §  339. 

and  accuracy.     Maynard  v,  Tidball,  2  It  Is  Not  Wholly  IMteretlonary  with  a 

Wis.  34;  Goodrich  v.  Compound  School  justice  whether  or  not  to  allow  amend- 

Dist.   No.   5,   2  Wis.   102;     Lester    v.  ment  of  pleadings;  and  where  a  partv 

French,  6  Wis.  580;    Fobes  v.  School  has  a  clear  right  to  an  amendment,  it 

Dist.,  10  Wis.  117.  is  error  for  the  justice  to  refuse  it. 

Denramr  BMtdhMBadk  to  First  Error.  Middelsudt  v,  Mclnurre,  55  Minn.  69; 
—  When  parties  in  a  justice's  court  re-  Vaughn  v.  Lego,  15  Civ.  Pro.  Rep.  (N. 
sort  to  written  pleadings,  a  demurrer  Y.  Supreme  Ct.)  164;  Turck  v.  Rich- 
will  reach  back  to  the  first  error  mond,  13  Barb.  (N.  Y.)533;  Hilliard  z/. 
committed.  Goodrich  v.  Compound  Austin,  17  Barb.  (N.  Y.)  141;  Smith  t/. 
School  Dist.  No.  5,  2  Wis.  102;  May-  Mitten,  13  How.  Pr.  (N.  Y.  Supreme 
nard  v,  Tidball,  2  Wis.  34,  Ct.)  325;  Wood  v,  Shultis,  4  Hun  (N. 

8.  Glidden  v,  Higbee,  31  Iowa  379.  Y.)    309;    Leonard   v,   Foster,   7   Hun 

Vo    Partfenlar   Vorm   Bequlrod.  —  In  (N.  Y.)  464:   Walsh  r.  Comett,  17  Hun 

West  Virpnia^  if  written  pleadings  are  (N.  Y,)  27;  Ryan  v,  Lewis,  3  Hun  (N.  Y.) 

employed,  they  need  be  of  no  particu-  429.     Compare  White  v,  Stevenson,  4 

lar  form,  but  must  be  such  as  to  enable  Den.  (N.  Y.)  193;  Fogarty  v,  Horrigan, 

a  person  of  common  understanding  to  28  Wis.  142. 

699  Volume  XII. 


CItU  Procedure.        JUSTICES  OF  THE  PEACE.  Plendiifi. 

amendments  shall  be  allowed.  Each  case  must  be  controlled  by 
the  facts  surrounding  it.*  However,  it  may  be  taken  as  a  gen- 
eral rule  that  where  the  pleading  does  not  sufficiently  apprise  the 
opposite  party  of  what  is  intended,  it  should  be  amended.' 

At  What  Stage  AUowable.  —  Amendments  in  matters  of  form  or  sub- 
stance in  furtherance  of  justice  may  be  allowed  by  a  justice  of  the 
peace  at  any  time  before  the  final  submission  of  the  cause.' 

1.  De  Wiu  If.  Greener,  ii  Civ.   Pro.  Smith   v.  Mitten,   13  How.  Pr.  (N.  Y. 

Rep.. (Chemung  County  Ct.)  327.  Supreme  Ct.)  326. 

To  Bring  Caie  Within  Imtiee'sJiiriidia-  Cannot  Change  Cause  of  Aetion.  —  A 

tiOn.  —  A  justice  of  the  peace  may  per-  justice  of  the  peace  cannot  allow   a 

mit  a  plaintiff  to  amend  his  statement  pleading  to  be  amended  so  as  to  change 

so  as  to  bring  the  amount  within  his  the  cause  of  action.     Dows  v.  Morri- 

jurisdiction.     Bensch  v.  Farnsworth,  9  son,  2   Misc.  Rep.  (K.   Y.  C.  PI.)  54; 

Ind.  App.  547;  Burden  v,  iiornsbvi  50  Emerson  v,  Wilson,  11  Vt.  357.    And 

Mo.  238;   Jaycox  v.  Pinney,  62  Barb,  see  Bensch- z^.  Farnsworth,  9  Ind.  App. 

(N.  Y.)  344.  547;  Turner  v.  St.  Louis,  etc.,  R.  Co., 

Under  the  Indiana  statute,  a  justice  76  Mo.  261;  Doughty  v.  Crozier,  9  Abb. 

of  the  peace  has  no  jurisdiction  over  Pr.  (N.  Y.  C.  PI.)  411. 

actions  for  the  recovery  of  real  estate.  Striking  Out  Plaintiff—  Cannot  Be  Be- 

except  where  the  relation  of  landlord  stored.  —  Where  a  justice  has  allowed 

and   tenant  has  existed    between   the  an   amendment    by    striking    out  the 

parties  and  the  tenant  has  unlawfully  name  of  one  of  several  plaintiffs  in  an 

held  over.     Where  the  plaintiff  in  such  action  of  tort,  he  cannot,  on  a  subse- 

a  case  omitted  to  allege  the  relationship  quent  day,  restore  him  again  as  co- 
of  landlord  and*  tenant,  it  was  held  that    plaintiff,  if  objection  is  taken  by  the 

he  might  amend  his  complaint  in  that  defendant.     And   the    defendant    will 

respect  so  as  to  state  a  cause  of  action  not  waive  the  objection  by  consenting 

within  the  justice's  jurisdiction.     Blair  to  a  subsequent  motion  to  amend  the 

V,  Porter,  12  Ind.  App.  296.  complaint  or  by  going  to  trial.     Gates 

To  Change  Form  of  Aetion.  —  A  justice  v.  Ward,  17  Barb.  (N.  Y.)  424. 

of  the  peace  has  power  to  allow  the  9.  Loveite  v.  Essig,  92  Mich.  461. 

amendment  of  a  complaint  at  any  time  Alleging  Vegligenee.  —  The  plaintiff's 

before  or  during  the  trial,  so  as  to  sub-  statement,  in  an  action  before  a  jus- 

stitute  one  form  of  action  for  another,  tice,  charging  the  defendant  with  neg- 

if  such  amendment  will  not  work  in-  ligence    in    general     terms,    may    be 

justice  to  the  defendant.     De  Witt  v,  amended  so  as  to  show  specifically  of 

Greener,  11  Civ.  Pro.  Rep.  (Chemung  what  the  negligence  consisted.     Nor- 

County  Ct.)  327.    And  see  Bigelow  v,  ville  v.  St.  I^uis,  etc.,  R.  Co.,  i  Mo. 

Dunn,  53  Barb.  (N.  Y.)  570.  App.  Rep.  171. 

To  Change  Parties.  —  A  justice  of  the  8.  Webster  v,    Williams,   69    Mich, 

peace    may    allow   a   pleading    to   be  135;  Bigelow  z^.  Dunn,  53  Barb.  (N.  Y.) 

amended  by  adding  or  striking  off  the  570;    Hinds  v.  Page,  6  Abb.  Pr.  N.  S. 

name  of  a  party.     Hanlin  v.  Baxter,  (Chenango  County  Ct.)  58;    Weeks  v. 

20  Kan.  134;  Schergens  v.  Wetzell,  12  Stroble,  36   How.   Pr.  (Ulster  County 

Mo.  App.  596;    Lapham  v.  Rice,  55  N.  Ct.)  123. 

Y.  472;   Lowe  V.  Rommell,  5  Daly  (N.  Pleading  Treated  as  Amended.  —  After 

Y.)  17.     But  see  Emerson  v,  Wilson,  11  the  evidence  is  introduced   in  a  jus- 

Vt.  357.  tice*s    court,  the    declaration   will   be 

To  Let  In  Testimony.  —  Where  a  com-  treated  as  amended  if  it  is  such  as 

plaint  in  a  justice's  court  is  insufficient  would    be    allowed    as    a    matter    of 

to  let  in  testimony  necessary  to  main-  course  and  will  not  operate  as  a  sur- 

tenance  of  the  action,  the  court  will,  prise.     Webster  v,  Williams,  69  Mich, 

on  proper  application,  grant  an  amend-  135. 

ment.     Fobes  v.  School  Dist.,  10  Wis.  After  A^ioomment.  —  A  justice  may 

117.  allow  a  plaintiff  to  add  a  new  county  to 

To  Set  Vp  Title  to  Land.  —  A  justice  his  declaration  after  the  cause  has  been 

should  allow  a  defendant  to  amend  his  adjourned.     Babcock  v.  Lipe,  i   Deo. 

answer  so  as   to  set  up  title  to  land.  (N.  Y.)  139. 
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(4)  Objections,  —  Where    a  pleading  in   a    justice's  court   is 
objected    to    as   not    being    sufficiently  definite,    the   opposite 

party   may   require    it    to    be  made    more    specific ;  *    but    if 

the   objection   is   not   raised  at  the   proper  time    and    in    the 
proper  manner,  it  will  be  deemed  waived,*  and  such  objection 

Not  AUowed  After  Final  Sabmiaaioii.  —  items,   it  was  held  that  the  charges 

A  justice  of  the  peace  has  no  power  to  were  sufficiently  specific  to  require  the 

allow  any  substantial  amendments  to  defendant  to  respond  thereto,  and  that 

the  declaration  after  the  cause  is  sub-  the  court  below  did  not  err  in  overrul- 

milted  and  taken  under  advisement,  ing*  the  defendant's  motion  for  a  more 

Webster  v.  Williams,  69  Mich.  135.  specific  statement.    Brownell  z/.  Smith, 

But  see  Martin  v.  McCIellan,  30  Ark.  13  Iowa  287. 

405,  wherein  it  was  held  that  where  an  8.  Goixig  to  Trial  Without  Olgeotion.  — 

account  in  proper  form  is  filed  before  a  A  defendant  in  a  justice's  court  waives 

justice  of  the  peace  as  the  foundation  formal  defects  in  the  plainti£f's  state- 

of  an  action,  and  is  lost,  and  a  substi-  ment  of  his  cause  of  action  if  he  pleads 

tuted  account  is  filed,  in  which   the  to  the  merits  and  goes  to  trial  without 

name  of  the  creditor  is  omitted,   he  raising    the     objection.      Cronise    v, 

should  be  permitted  to  amend  at  any  Garghill,    4    Gal.    120;    Whelpley    v, 

time,  either  before  trial  or  after  judg-  Nash,  46  Mich.  25;  Chancey  v,  Skeels, 

ment.  43  Mich.  347;    Hartford  v.  Holmes,  3 

Where  aa  Appeal  Has  Been  Taken  from  Mich.  460;  Webb  v.  Robertson,  74  Mo. 

a  justice  and  the  papers  have  been  filed  380;  Vandervere  v,  Ogburn,  2  N.  J.  L. 

in  the  Circuit  Court,  the  justice  has  no  63:    Bigelow  v.  Pine,  3  N.  J.  L.   114; 

power  to  make  an  amendment  or  alter-  Willard  v.  Bridge,  4  l^arb.  (N.  Y.)  361, 

ation  therein  without  consent  of  the  Hall  v.  McKechnie,  22  Barb.  TN.  Y.) 

parties  and  under  the  direction  of  the  244;  Young  v,  Rummell,  7  Hill  (N.  Y.) 

Circuit  Court.     Horton   v,   St.  Louis,  503;    St.  Lawrence  Mut.   Ins.   Co.   v, 

etc.,  R.  Co.,  21  Mo.  App.  147.  Paige,   I  Hilt.  (N.  Y.)  430;    Parish  r. 

1.  McKenney  v.   Hopkins,  20  Iowa  Gilmore,  33  Wis.  608;  Connors  v,  Tay- 

495;  Hartford  v.  Holmes,  3  Mich.  460;  lor,  13  Wis.  231. 

Crolot  V,  Maloy,  2  N.  Mex.  198;  Cohen  Ko  Ol^eetion  Before  Eyidenee  Oibred  to 

t/.  Dupont,  I  Sandf.  (N.  Y.)  260;  Meyer  Jury.  —  A    declaration   in    a    justice's 

V,  Prairie  du  Chien,  9  Wis.  233;  Con-  court,  although  extremely  informal,  is 

nors  V,  Taylor,  13  Wis.  231;  Dehnel  v,  sufficient  if  not  objected  to  before  the 

Komrow,  37  Wis.  336.  plaintiff  offers  evidence  to  the  jury. 

Beftiaal  to  File  Bill  of  Particnlars.  —  Snyder  v,  Winsor,  44  Mich.  140. 

Where  a  plaintiff   refuses  to  comply  Objeetion   Not    Taken   by   Anewer. — 

with  the  order  of  the  justice  to  file  a  Where,  on  a  trial  in  a  justice's  court, 

bill  of  particulars,  where  properly  de-  the  defendant  moved  for  a  nonsuit  on 

mandable    under    How.    Anno.    Stat,  the  ground  of   nonjoinder  of    proper 

Mich.,    §  6880     the    justice    may  ex-  parties   plaintiff,  it  was  held  that  the 

elude  all  testimony  on  his  part  and  dis-  objection  should  have  been  taken  by 

miss   the   case,  such   refusal   being  a  answer,  and  not  having  been  so  taken, 

virtual  discontinuance  of  the  suit;  and  it  was  waived  (Tappan,  J.,  dissenting), 

where  in  such  a  case  a  motion  to  dis-  Frazier  v.  Gibson,  15  Hun  (N.  Y.)  37. 

miss  is  refused,  the  consent  of  the  de-  Waiver  by  Consenting  to  Filing  fA  Com- 

fendant  to  an   adjournment  and    his  plaint.  —  In  what  was  intended  to  be 

pleading  to  the  declaration  and  joining  an  action  of  detinue,  the  justice  made 

in  striking  a  jury  will  not  preclude  him  use  of  printed  forms  of  the  affidavit, 

from  objecting  to  the  reception  of  any  bond,   and    writ    in    attachment.     No 

evidence    on    the    trial.      Lovette    v.  complaint  was  filed,  but  the  property 

Essig,  92  Mich.  461.  was  seized  and  the  defendant  notified 

Snfflciently  Speoiilo.  —  Where  the  orally.  On  the  day  set  for  the  trial, 
plaintiff,  in  an  action  in  a  justice's  the  plaintiff,  with  the  defendant's  con- 
court,  claimed  for  making  "  a  set  of  sent,  filed  a  proper  complaint.  It  was 
teeth  upon  silver  plate,"  for  makin.^f  a  held  that  by  consenting  to  the  filing  of 
•'  set  of  teeth  on  gold,"  for  **  filling  the  complaint  the  defendant  waived 
teeth,"  and  for  "  extracting  and  filUnp  previous  irregularities.  Hamner  v, 
teeth,"  giving  the  dates  of  the  several  Hoi  man,  (Ala.  1897)  22  So.  Rep.  286. 
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cannot  afterwards  be  raised.^ 

PwMTTw.  —  In  some  states  no  such  thing  as  a  demurrer  to  plead- 
ings is  known  in  a  justice's  court.'  In  other  states,  however,  a 
demurrer  is  allowed  in  certain  cases  specified  by  statute,'  and  in 


DiAet  Cared  bj  'Utsnmat,  —  A  defect-       JndgnsBt  Maj  Be 

ire  statement  of  demand  in  a  justice's  iagi,  —  While  ademarrer  to  a  pleading 

court  is  cured  by  a  reference.     Bozorth  is  unknown  in  actions  before  a  justice 

V,  Prickett,  2  N.  J.  L.  251.     And  see  of  the  peace,  yet  where  the  biU  of  par- 

Ayers  v.  Burt,  3  N.  J.  L.  310.  ticulars  states  a  cause  of  action,  and  an 

Itabet  Cored  hj  JMndaat'i  AAdaTit. —  answer  in  writing  is  filed  thereto  which 

Where,  in  an  action  before  a  justice  to  purports  to  set  up  a  complete  defense 

enforce  on  the  defendant's  crop  a  lien  to  the  action,  and  is  insufficient,  the 

for  rent,  the  plaintiff  omitted  to  state  case  in  effect  being  submitted  on  the 

in  his  affidavit  that  the  land  rented  was  pleadings,  the  justice  may  render  judg- 

situated  in  the  county  of  the  justice,  ment  thereon  unless  the  defendant  de- 

and  that  the  crop  seized  was  grown  sires  to  amend  his  answer  and  set  up 

therein  during  the  year,  it  was  held  additional  matters.      Simons  v.   Sow. 

that  the  defects  were  cured  by  a  state-  ards,  29  Neb.  487. 
ment  of  these  facts  in  the  defendant's       S.  Tor  Vaewtaiiily  «f  Ciwi|iiafiit.  —  In 

affidavit  of  defense.     Tinman  v.   Mc-  New  York  the  defendant  in  a  justice's 

Meekin,  42  S.  Car.  311.  court  may  demur  where  the  complaint 

DiAet  Cured  hy  Cowfswion  of  JodgBMnt.  is  not  sufficiently  certain  and  explicit. 

—  Where  a  judgment  is  confessed  in  a  Code  Civ.  Pro.,  §  2939;    Hall  v.  Mc- 

justjce's  court,  the  Supreme  Court  will  Kechnie,  22  Barb.  (N.  Y.)  244;    New 

not  reverse  the  judgment  because  of  York  9.  Mason,  i  Abb.  Pr.  (N.  Y.  C. 

defects  in  the  statement  of  demand.  PI.)  344. 

Branson  v,  Eayre,  12  N.  J.  L.  127.     See        Illustratwn,  —  Where  the  complaint 

also  Hunt  v.  Shivers,  4  N.  J.   L.  99;  in  a  justice's  court  charging  the  de- 

Goltry  V.  Ruckman,  3  N.  J.  L.  21.  fendant  with  a  violation  of  the  excise 

Denet  Cored  by  JkiUnlX,  —  Where,  in  a  law  fails  to  disclose  any  facts  which 
justice's  court,  the  evidence  shows  that  would  apprise  him  of  the  nature  of  his 
the  plaintiff  has  a  good  cause  of  action,  offense,  a  demurrer  thereto  should  be 
if  the  defendant  does  not  appear  he  sustained,  under  the  New  York  Code 
waives  formal  defects  in  the  plaintiff's  Civ.  Pro.,  §  2939,  providing  for  a  de- 
statement.  Stafford  v,  Williams,  4  murrer  in  a  justice's  court  "  where  the 
Den.  (N.  Y.)  182:  Copley  v.  Rose,  2  N.  complaint  is  not  sufficiently  explicit  to 
Y.  115.  be  understood."    Cortland  v.  Howard, 

But  see  St.  Louis,  etc.,  R.  Co.  v,  Mc-  i  N.  Y.  App.  Div.  131. 
Reynolds,  24  Kan.  368,  wherein  it  was  Aetion  Brooght  in  Wroog  Coontj.  — 
held  that  where  a  defendant  did  not  Under  the  New  York  Code  Civ.  Pro., 
make  any  appearance  in  an  action  be-  g  2939,  the  only  demurrer  which  is 
fore  a  justice  of  the  peace,  except  to  allowed  to  a  complaint  in  a  justice's 
take  an  appeal  to  the  District  Court  court  is  where  the  complaint  is  not 
and  to  make  a  case  for  the  Supreme  sufficiently  explicit  to  enable  the  de- 
Court,  he  did  not  waive  the  defects  or  fendant  to  understand  it  and  where  it 
insufficiency  of  the  bill  of  particulars.  states  no  cause  of  action.     An  objection 

1.  See  infra,  IV.  11.  g,  (2)  Matters  that  the  action  was  brought  in  the 
Pleadable  Before  a  Justice.  And  see  the  wrong  county  cannot  be  raised  by  de- 
article  Exceptions  and  Objections,  murrer,  and  there  seems  to  be  no  way 
vol.  8.  pp.  173  175-  to  take  advantage  of  the  objection  ex- 

8.  Kane  v.  Dauernheim,  51  Mo.  App.  cept  as  ground  for  nonsuit  on  the  trial, 

635;  Anderson  v.  McClure,  57  Mo.  App.  Lapham  r.  Rice,  63  Barb.  (N.  Y.)  485. 
93:  Martin  f/.  Creech,  58  Mo.  App.  391;        Aniwor    Improporly    Denying   Knowl- 

Miller  v.  Mesick,  15  Neb.  646;  Simons  edge.  —  Under  the  New  York  Code  Civ. 

V.  Sowards,  29  Neb.  487.  Pro.,  §  2935,  subd.  4,  which  provides 

The  Proper  fiemedy  is  by  motion  to  for  a  demurrer  by  the  plaintiff  in  a 
dismiss,  to  strike  out.  or  to  make  the  justice's  court,  "  to  one  or  more  coun- 
complaint  more  definite  ana  certain,  terclaims  stated  in  the  answer,"  a  de- 
Martin  V,  Creech,  58  Mo.  App.  391;  murrer  is  not  the  appropriate  method 
Anderson  v.  McClure,  57  Mo.  App.  93.  for    taking    objection    to    an    answer 
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such  cases  the  pleadings  must  be  governed  by  the  same  rules 
which  govern  in  other  courts.* 

b.  Declaration,  Complaint,  or  Statement  of  Demand  — 

(i)  Necessity  for  —  (•)  In  General.  — While  it  is  true  that  formal 

and  technical  pleadings  are  not  required  in  courts  of  justices  of 
the  peace,  still  the  plaintiff  must  in  some  way,  either  orallv  or  in 

writing,  place  before  the  court  a  statement  of  his  demand.* 

which  improperly  denies  any  knowl-  8.  In  Illinoif  the  statute  conferring 
edge  or  information  as  to  the  allega-  upon  justices  jurisdiction  in  penal  ac- 
tion of  the  complaint.  Singer  v.  tions  for  violations  of  a  by-law  of  a 
Effler.  i6  N.  Y.  Misc.  Rep.  (Albany  corporation  authorizes  them  to  proceed 
City  Ct.)  334.  as  in  other  civil  cases;  and  therefore 

1.  Van   Hoesen   v.   Van  Alstyne,   3  no  complaint  in  writing  is  necessary 

Wend.   (N.   Y.)    75;    Harker   v.   New  as  a  basis  of  the  suit,  which  maybe 

York,  17  Wend.  (N.  Y.)  199.  commenced  in   the  same   manner  as 

General    Demnrrer   Snffldent.  —  In    a  any  other  civil  suit  before  a  justice, 

justice's    court,   a    general    demurrer  Jacksonville  v.  Block,  36  111.  507. 

wherein  the  grounds  of  objection  to  In  Indiana,  when  the  cause  of  action 

the  complaint  are  not  stated  is  suffi-  is  not  based  upon  a  written  instrument, 

cient.     Stern  v.  Drinker,  2  E.  D.  Smith  there  must  be  a  written  statement  of 

(N.  Y.)  402.  the  cause  of  action,  though  no  formal- 

Ckmrt  Should  Order  Amendment. —  On  ity  is  required.    Crocker  v.  Ho£fman, 

demurrer  to  the  complaint  in  an  action  48  Ind.  207. 

in  a  justice's  court,   the  court,  if  it  In  Iowa  a  written  petition  Is  ordina- 

deems  the  objection  well  taken,  should  rily  unnecessary  in  an  action  before  a 

order  the  pleading  to  be  amended,  and  justice  of  the  peace.     Hall  v.  Mono* 

if  it  is  not  amended  should  disregard  han,  i  Iowa  554,  6  Iowa  216;  Finch  v, 

it.    A  justice  has  no  power  to  pro-  Central  R.  Co.,  42  Iowa  304;  Brandt 

nounce  judgment  on  a  demurrer  with-  v.  Chicago,  etc.,  R.  Co.,  26  Iowa  114; 

out  such  order.    Glasse  v.  Keulsen,  3  Taylor  v.   Barber,    2    Greene   (Iowa) 

Abb.   Pr.  (N.  Y.  C.  PI.)  100:    Stern  v,  350. 

Drinker,  2  E.  D.  Smith  (N.  Y.)  402.  In  Kanias,  where  a  claim  or  demand 

Overmling  Demurrer -<- Judgment  for  for  money  arises  out  of  contract,  either 
Plaintiff.  —  Where  the  defendant  in  a  express  or  implied,  and  is  for  some- 
justice's  court  demurred  to  the  com-  thing  furnished  or  performed  by  one 
plaint  as  not  stating  a  cause  of  action,  party  for  another,  but  is  not  founded 
and  the  cause  was  submitted  on  de-  upon  a  promissory  note  or  other  instru- 
murrer,  it  was  held  that  the  justice  on  ment  in  writing,  and  a  statement  of 
overruling  the  demurrer  properly  ren-  such  claim  or  demand  is  made  out  in 
dered  judgment  for  the  plaintiff,  as  the  detail  and  in  writing  by  the  claimant 
demurrer  admitted  the  facts  stated  in  or  demandant  and  presented  to  the 
the  complaint  and  dispensed  with  the  other  party,  such  statement  constitutes 
proof  of  the  plaintiff's  case  (but  see  an  account,  within  the  meaning  of  sec- 
New  York  Code  Civ.  Pro.,  §  2939.)  tion  84  of  the  Justices'  Act,  and  section 
Excise  Com'rs  v.  Doherty,  16  How.  Pr.  108  of  the  Civil  Code.  Southern  Kan- 
(Saratoga  County  Ct.)  46.  sas  R.  Co.  v,  Gould,  44  Kan.  68. 

Where  the  defendant  files  a  demurrer  In  Xlssouri,  in  a  suit  In  a  justice's 

to  a  complaint  in  a  justice's  court,  and  court,  not  founded  on  an  account  nor 

a  date  is  fixed  by  the  justice  for  the  on  an  instrument  of  writing  filed  with 

hearing  of  the  demurrer,  and  notice  to  the  justice,  a  statement  of  the  facts 

that  enect  is  served  upon  the  defend-  constituting  the  cause  of  action,  such 

ant,  if  he  fails  to  appear  at  the  ap-  as  will  inform  the  defendant  of  the  na- 

pointed  time  the  justice  may,   under  ture  of  the  claim,  and  specific  enough 

Cal.  Code  Civ.  Pro.,  §g  858,  872,  over-  to  bar  another  action,   must  be  filed 

rule  the  demurrer  and  make  an  order  with  the  justice  before  the  summons  is 

that  the  defendant  answer  "  at  once;  "  issued.     Pattison  v,  Lutz,  z  Mo.  App. 

and  upon  his  failure  to  do  so  the  jus-  133. 

tice  may  render  judgment  by  default  In  New  lersej,  under  Gen.  Stat.,  p. 

in  favor  of  the  plaintiff.     Stewart  v,  1869,  §  28,  a  plaintiff  in  a  justice's 

Justice's  Ct.,  109  Cal.  616.  court  must  file  a  statement  of  his  de« 
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(b)  Ia  Atftims  m  WxittM  laitnnMBti.  —  In  some  of  the  states,  where 
an  action  in  a  justice's  court  is  based  upon  a  written  instrument, 
such  written  instrument  filed  with  the  justice  is  itself  a  sufficient 
statement  of  demand  if  the  plaintifiF's  right  of  action  and  the  de- 
fendant's liability  may  fairly  be  gathered  therefrom.^     Thus  it  is 

mand.    Sandford  v.  Hoover,  a  N.  J.  L.  plaintiff  need  file  no  statement.    Stock 

93;  Layton  v.  Carman,  2  N.  J.  L.  151;  dale  v.  Riddle,  2a  Ala.  678. 

Sloan  V.  Holland,  2  N.  J.  L.  132.  To   Baeorw  Pttaltj.  —  Where  juris- 

Failure    to    file    such    statement    is  diction  is  given  a  justice  to  try  an  ac- 

f  round    for    reversal    on    certiorari,  tion  for  the  recovery  of  a  penalty,  the 

outh  V.  Toomey,  2  N.  J.  L.  91 ;  Gus-  suit  is  brought  in  the  same  manner  as 

tin  z'.  Wbitaker,  3  N.J.  L.  195;  Sprague  any  other  dvil  suit  before  a  justice, 

V,   Crane,   3   N.  J.   L.  510;   Addis  v.  and  therefore  no  complaint  need  be 

Evans,  2  N.  J.  L.  132.  filed.    Ewbanks  v,  Ashley,  36  111.  177. 

A  Confession  of  Judgment  by  the  de-  In  Esplevin  in  a  justice's  court  Uie 

fendant  in  a  justice's  court   obviates  affidavit  is  generally  a  sufficient  state- 

the  necessity  for  filing  a  statement  of  ment  of  demand.     Hanner  r.  Bailey, 

demand.     Hunt  v.  Shivers,  4  N.  J.  L.  30   Ark.    681;    Andre    v.  Johnson,  6 

99;  Goltry  V,  Ruckman,  3  N.  J.  L.  21.  Blackf.  (Ind.)  188;  Perkins  r.  Smith,  4 

Where  a   Cause  Is  Referred  from  a  Blackf.  (Ind.)  299;    Hill  v.  Wilkinson, 

justice's  court  to  referees,  no  statement  25  Neb.  103. 

of  demand   need   be  filled.     Ayers  v.  In  AtteduoMttt  in  a  justice's  court  the 

Burt,  3  N.  J.  L.  310.  affidavit  is  generally  considered  a  snffi- 

In  Wast  Virginia,  before  there  can  be  cient  statement  of  demand.    Tignor  v, 

a  trial  in  a  justice's  court,  there  must  be  Bradley,  32  Ark.  781 ;  Smith  v.  Wilson, 

a  complaint,   either    oral  or  written.  58  Ga.  322;  Crolot  r.  Maloy,  2  N.  Mex. 

Where  the  defendant  demanded  a  jury,  198;  Ruthe  v.  Green  Bay,  etc.,  R.  Co.. 

and  after  it  was  sworn  and  before  any  37  Wis.  344. 

evidence  was  introduced  the  plaintiff  Aetion  on  Judgment. —  In  an  action  in 
made  his  complaint  orally,  it  was  held  a  justice's  court  on  a  judgment,  a  dec- 
that  as  the  summons  made  a  demand  laration  stating  that  the  plaintiff  claims 
for  a  specific  sum  of  money  and  the  to  recover  on  a  former  judgment,  iden- 
defendant  controverted  that  claim  by  tifying  it,  is  sufficient,  unless  the  de- 
demanding  a  jury,  the  verdict  would  fendant  objects  by  demurrer.  Grofi  v. 
not  be  set  aside  for  the  reason  that  the  Griswold,  i  Den.  (N.  Y.)  432. 
complaint  was  made  after  the  jury  Need  Not  File  Transcript,  —  It  is  not 
was  sworn.  Straley  v.  Payne,  (W.  Va.  necessary  to  file  the  transcript  of  the 
1897)  27  S.  E.  Rep.  359.  judgment.      Collins    v.     Rodolph,    3 

In  Wiioonsin  the  issue  before  a  jus-  Greene  (Iowa)  299. 

ticc  need  not  be  framed  with  technical  Transcript  Not  Sufficient  Statement, — 

precision;    but  the  plaintiff  may  and  In  A^.fz£fy<frx/r^  the  filing  of  a  transcript 

should  be  required  either  to  declare  in  is    not  a  sufficient  state  of  demand, 

writing  or  to  make  a  brief  verbal  state-  Ward  v.  Williamson,  14  N.  J.  L.  470. 

ment  of  his  cause  of  action,  and  such  1.  Crocker  v,  Hoffman,  48  Ind.  207; 

statement  should   be  entered   on   the  Lester  v,  French,  6  Wis.  580.    And  see 

docket.     Roberts  z'.  Warren,  3  Wis.  736.  Sears  ?/.  Tubbs,  4  Greene  (Iowa)  409; 

£a  Osorgia  —  Sonunons.  —  There  is  no  Stone  v.  Murphy,  2  Iowa  35. 
pleading  in  a  justice's  court  save  the  Action  on  Bond.  —  In  Indiana  xh^fkWng 
summons,  to  which  the  justice  Is  re-  of  a  bond  before  a  justice  as  a  cause  of 
quired  to  attach  a  copy  of  the  note,  ac-  action  is  sufficient  without  a  declara- 
count,  or  cause  of  action  sued  on,  at  tion.  Barber  v.  Summers,  5  Blackf. 
the  time  the  same  is  issued.  Carnes  (Ind.)  339;  Vandagrift  v,  Tate,  4 
t/.  Mattox,  71  Ga.  515;  Farkas  v.  Stew-  Blackf.  (Ind.)  174;  Evans  v.  Shoe- 
art,  73  Ga.  90;  Shuford  v.  Alexander,  maker,  2  Blackf.  (Ind.)  237.  And  see 
74  Ga.  293;  Patterson  v.  Newton,  74  State  v.  Mowbray,  6  Blackf.  (Ind.)  90. 
Ga.  366.  No  Assignment  of  Breaches  is  neces- 

Alabama  —  Loss  than  Twenty  Dollan.  sary  in   such  action.      Vandagrift  v. 

—  In  Alabama  it  seems  that  where  the  Tate,  4  Blackf.  (Ind.)  174;    Evans  r. 

amount  in  controversy  in  a  justice's  Shoemaker,  2  Blackf.  (Ind.)  237. 

court  is  less  than  twenty  dollars,  the  Bond  and  Oral  Pleading.  —  In  an  action 
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generally  held  that  in  an  action  on  a  promissory  note  the  note 
itself  is  a  sufficient  statement  of  demand.^     In  order,  however, 

on  a  penal  bond  before  a  justice,  where  Lemke,  id  Neb.  184;  Wells  v.  Turner, 

the  plainlifif  filed  a  bill  of  items  specify-  14  Neb.  445. 

ing  the  services  referred  to  in  the  bond,  Wisconsin.  —  Swineford  v,  Pomeroy, 

and  afterwards,  on  a   motion   to  dis>  16  Wis.  553;  Roberts  v.  Warren,  3  Wis. 

miss,  made  by  one  of  the  defendants  736. 

because  the  bill  of  items  did  not  charge  Contra.  —  In  New  Jenay,  in  an  action 

anything    against    him,    the    plaintiff  on  a  promissory  note  in   a  justice's 

withdrew  his  bill  of  items,  and  relied  court,  the  note  itself  is  not  a  sufficient 

upon   his   bond   and  oral  pleading,  it  statement  of   demand.       Heritage    v. 

was  held  that  he  could  do  so.     Stone  v.  Daniels,  3  N.  J.  L.  138;    Longstreet  v. 

Murphy,  2  Iowa  35.  Cummins,  2  N.  J.  L.  195. 

Aifigned  Aooonnt.  —  In  an  action  by  Assigned  Kote. —  In  a  suit  commenced 
an  assignee  of  an  open  account  be-  before  a  justice  of  the  peace  by  the  as- 
fore  a  justice,  the  filing  of  the  account  signee  against  the  assignor  of  a  promis- 
with  the  assignment  indorsed  upon  the  sory  note,  the  plaintiff  need  only  file,  as 
back  of  it  is  a  sufficient  statement  of  a  cause  of  action,  the  note  with  the  as- 
the  cause  of  action.  Dodd  v.  Cohen,  7  signment.  Watson  v.  New,  4  Blackf. 
Mo.  App.  589.  (Ind.)  313;   Hardesty  v.  Kin  worthy,  8 

No    Averment  that   Instnunent    Was  Blackf.  (Ind.)  304. 

Signed  or  Sealed.  —  It  is  not  necessary  The  assignee  of  a  promissory  note 

in  a  justice's  court,  in  an  action  upon  must  prove  his  title  to  the  paper  by 

a  sealed  instrument,  that  the  declara-  evidence    of    the    assignments    under 

tion  should  contain  an  averment  that  which  he  claims  it,  without  a  written 

the  instrument  was  signed  and  sealed  plea   by  the   defendant    denying    the 

by  the  parties  or  either  of  them.     It  is  assignment.     Stone  v.  Bond,  2  Heisk. 

enough    to    declare    generally    for    a  (Tenn.)  425. 

breach  of  contract,   referring    to    the  Sofflcdent  Bill  of  Partioalars.  —  In  an 

contract  or  agreement  in  such  terms  as  action  on  a  promissory  note  in  a  jus- 

to  identify  it,  for  the  breach  of  which  tice's  court,  the  indorsement  thereon 

damages  are  sought  to  be  recovered;  is    a     sufficient    bill    of    particulars, 

or  to  set  out  the  contract  according  to  Brenner  v.  Weaver,  i  Kan.  488. 

its  legal  effect,  without  averring  that  it  A  bill  of  particulars   in  a  justice's 

was  sealed   by   the  parties  (Hoyt,  J.,  court  which  sets  out  a  copy  of   the 

dissenting).     Smith  v.  Kerr,  3  N.  V.  notes  sued  on,  and  alleges  that  there  is 

144.  due  thereon  from  the  defendant  to  the 

Xlssonri  —  Statute  Direotory. —  The  plaintiff  a  specified  sum,  is  sufficient. 
Missouri  statute  requiring  the  instru-  Freeman  v,  Burks,  16  Neb.  328. 
ment  in  writing  on  which  a  suit  before  Filing  Copy.  —  Under  the  Mississippi 
a  justice  is  founded,  to  be  filed  with  the  Code  of  1880,  §  2196,  providing  that 
justice,  is  directory  merely,  and  the  "  any  one  desiring  to  sue  before  a  jus- 
failure  to  file  such  instrument  is  no  tice  of  the  peace  shall  lodge  with  him 
f ground  for  dismissing  the  suit.  Sub-  the  evidence  of  debt,  statement  of  ac- 
ett  V.  Noland,  5  Mo.  516;  Boatman  v.  count,  or  other  written  statement  of  the 
Curry,  25  Mo.  433;  Schenck  v.  Stumpf,  cause  of  action,"  it  is  sufficient,  when 
6  Mo.  App.  381;  Kleiboldt  v.  Grober,  6  instituting  a  suit  on  a  promissory  note, 
Mo.  App.  574;  Lord  v.  Koenig,  7  Mo.  to  file  a  copy  thereof  with  the  justice; 
A^PP'  453*  the  original  need  not  be  filed.     Dun- 

1.  California,  —  Hamilton     v.     Mc-  can  v.  Scott  County,  64  Miss.  38. 

Donald,  18  Cal.  128.  Original  Vsod  Instead  of  Copy.  —  There 

Indiana.  —  Audleur     v.    Kuffel,     71  was  no  error  in  refusing  to  dismiss  an 

Ind.  543;  Baldwin  v.  Webster,  68  Ind.  action   pending  on  the  appeal  in  the 

133;  Tucker  v.  Gardiner,  63  Ind.  299;  Superior  Court  from  a  justice's  court, 

Bamett  v.  Juday,  38  Ind.  86;  Griffin  v.  on  the  ground  that  the  promissory  note 

Cox,  30  Ind.  242;    Gamer  v.  Cook,  30  sued  on,  instead  of  a  copy  of  the  same, 

Ind.  331.  was  attached  to  the  original  summons 

Missouri,  —  Mastin    Bank  v.   Ham-  by  which  the  action  was  begun.     Bull 

merslough,   72    Mo.    274;    Deshon   v.  v,  Edward  Thompson  Co.,  99  Ga.  134, 

Leffler,  7  Mo.  App.  595.  25  S.  E.  Rep.  31. 

Nebraska,  —  Phoenix     Ins.    Co.     v,  Vote  as  Amendment  to  Complaint.  —  In 
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for  such  written  instrument  alone  to  constitute  a  sufficient  state- 
ment in  a  justice's  court,  it  should  disclose  a  demand  in  favor  of 
the  plaintiff.^ 

(2)  Time  of  Filing,  —  As  is  the  case  with  all  matters  of  practice 

in  justices'  courts,  the  time  of  filing  the  plaintiflTs  statement  of 

his  cause  of  action  is  regulated  by  statute  in  the  various  states. 

Usually  such  statement  should  be  filed  on  or  before  the  return 
day  of  the  summons.' 

an  action  before  a  justice  on  a  promis-  held  that  the  filing  of  the  note  as  the 

sory  note,  the  complaint  failed  to  show  only  cause  of  action  was  insulBcient, 

that  the  defendant  made  the  note,  or  and  that  the  case  was  not  one  of  a 

that  the  plaintiff  was  the  lawful  owner  mere  defect  of  parties.     HuU  v.  Cono- 

or  holder  thereof.     On  the   trial,   the  ver,  35  Ind.  372. 

plaintiff  introduced  in  evidence    and  flhowfaig    Plaliitiff  TnaifvM. — The 

filed  with  the  justice  a  note  executed  by  plaintiff  in  a  justice's  court  declared  on 

the  defendant  as  maker,  to  the  plain-  the  common  counts,  and  filed,  as  speci- 

tiff  as  payee,  and  otherwise  answering  fying  the  exact  nature  of  his  demand, 

the  description  of  the  note  described  an  instrument  which  in  itself  consti- 

in  the  complaint.     It  was  held  that  as  tuted  a  contract  sufficient  to  sustain  an 

the  complaint    contained  a  sufficient  action  and  on   which    Uie   transferee 

statement  of  the  sum  due  upon   the  could  sue.     It  was  in- terms  payable  to 

note  to  the  plaintiff  from  the  defend-  bearer,     but     bore    the    indorsement 

ant,  for  which  sum  the  plaintiff  claimed  "  without    recourse,"    signed    by  the 

a  recovery,  the  delivery  of  the  note  to  payee.     It    was    understood   by  both 

the  justice  might  properly  be  treated  parties  as  the  substance  of  the  declara- 

as  an  amendment  of  the  original  com-  tion,   and  it  fairly  imported  that  the 

plaint,  the  effect  of  which  was  to  make  plaintiff  was  the  transferee.    There  was 

a  good  complaint.     Royce  v.  Gray,  21  .  no  demurrer  for  uncertainty.     It  was 

Minn.  329.  held  that  under  the  liberal  rules  for 

1.  Latham  V.Jones,  6  Ark.  371;  Hull  construing    pleadings    in    a   justice*s 

V.   Conover,   35   Ind.   372;    Barber  v.  court  there  was  enough  to  entitle  the 

Taylor,  i  Mich.  352;  Smith  v.  Zimmer-  plaintiff  to  show  that  he  was  the  lawful 

man,  29  Mo.  App.  249.     Compare  Mas-  transferee  and  to  put  the  instrument 

tin   Bank   v,   Hammerslough,   72  Mo.  itself  in  evidence.    Soper  v.  Mills,  50 

274.  Mich.  75. 

An  Adminiftrator,  Biied  m  flneh  on  a  9.  AzkaoiM.  —  In  an  action  before  a 
note  which  shows  no  demand  in  his  justice  of  the  peace,  it  is  immaterial 
favor,  must  file  a  statement  of  the  facts  whether  "the  statement  of  the  facts 
constituting  the  cause  of  action  and  upon  which  the  action  is  founded,*'  re- 
allege that  he  sues  in  his  representative  quired  by  Mansf.  Dig.,  §  4036,  is  filed 
capacity.  Smith  v.  Zimmerman,  29  before  or  after  issuance  of  summons,  if 
Mo.  App.  249.  the  defendant  enters  his  appearance. 

Vo  Avemient  of  PreMntation  tad  VotiM  Buffington  v.  Sipe,  53  Ark.  235. 

«f  Nonpayment.  —  Where  the  plaintiff  in  In  the  earlier  cases  it  was  held  that 

a  justice's  court  exhibits  a  promissory  the  cause  of  action  must  always  be  filed 

note  indorsed  by  the  defendant,  and  with  the  justice  before  suing  out  the 

states  that  he  declares  against  the  de-  summons.    Everett  v.  Clements,  9  Ark. 

fendant  as  indorser,  without  making  478;    Keath  v.   Berkley,   7  Ark.  469; 

any  averment  or  statement  as  to  the  Pendleton  v.  Fowler,  6  Ark.  41;  Levy 

presentation  of  the  note  for  payment  v.   Shurman,   6  Ark.  182;   Ex  p,  An- 

and  notice  of  nonpayment  to  defendant,  thony,  5  Ark.  358. 

the  declaration  is  bad    in  substance,  Iowa.  —  In  Iowa,  except  where  a  writ 

and   the  judgment  will   be   reversed,  of  replevin  is  asked  for,  the  filing  of  the 

Barber  v.  Taylor,  i  Mich.  352.  petition    forms    no  part  of  the  com- 

Vo  Indortement  to  Plaintiff.  —  A  sued  mencement  of  an  action  before  a  justice, 

B  before  a  justice  of  the  peace  upon  a  and  need  be  done  only  upon  the  day  of 

promissory  note  made  by  B,  payable  to  trial.     Duffy  v.  Dale,  42  Iowa  215. 

the  order  of  C.    There  was  no  indorse-  XaiMudivfOtts.  —  Under    the    Massa^ 

ment  of  the  note  by  C  to  A.     It  was  chusetts  statute  of  1862,  c.  20,  it  was 
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(3)  Sufficiency —  (•)  In  General.  —  As  has  been  stated  hitherto, 
the  pleadings  in  justices'  courts  are  always  liberally  construed, 
and  the  same  formality  and  technical  precision  required  of  plead* 
ings  in  higher  courts  are  not  to  be  expected  or  required  of  the 
plaintiff's  statement  of  his  cause  of  action  before  a  justice  of  the 
peace.*  If  such  statement  sets  forth  facts  sufficient  to  show  a 
substantial  cause  of  action  it  is  good.' 

held  that  in  an  action  brought  before  a  Nebraska.  —  Crossley  v,  Steele,    13 

justice  of  the  peace,   the  declaration  Neb.  219. 

could   not  be  filed  after  the  entry  of  New  Jersey,  —  Scott  v.  Beatty,  23  N. 

the  writ.     Keenan  v.  Knight,  9  Allen  J.  L.  256. 

(Mass.)  257.  New  York.  —  Hall  r.  McKechnie,  22 

Minnesota.  —  In  an  action   before  a  Barb.  (N.  Y.)  244. 

justice  the  right  to  plead  mustbeexer-  Texas.  — Doyle     v,    Glasscock,     24 

cised  on  the  return  day  of  the  summons  Tex.  200. 

or    at    such    other   time,  not   exceed-  Wisconsin.  —  Berkley  v.  Johnson,  4 

ing  one   week  thereafter,  as  may  be  Wis.  215. 

appointed  by  the  justice  with  the  con-  See  also  the  cases  cited  throughout 

sent  of  the  parties.     Mattice  v.  Litcher-  this  section. 

ding,  14  Minn.  142;  O'Brien  v.  Pomroy,  The  Omlsfion of  PreoiM  Datoo  and  Items 

22  Minn.  130.  of  a  copy  of  a  book  account  filed  in  a 

A  justice  of  the  peace  has  no  power  to  justice's  court  is  no  cause  of  reversal, 

receive  pleadings  in  an  action  after  one  Cole  v.  Williams,  3  N.  J.  L.  145. 

week  from  the  return  day  of  the  sum-  Laying  Yenue.  — In  a  justice's  court 

mons.     Holgate   v.  Broome,   8   Minn,  the  venue  is  sufiiciently  laid  if  it  ap- 

243.  pears  in  the  margin  of  the  statement. 

A  consent  to  an  adjournment  of  a  Stoker  v.  Crane,  46  Mo.  264. 

cause  before  a  justice  is  not  a  consent  DoUan  and  Conts  in  Fignree.  —  A  bill 

that  the  pleadings  be  made  on  the  ad-  of  particulars  in  a  justice's  court,  in 

journed  day.     Mattice  v.  Litcherding,  the  form  of  a  running  book  account,  is 

14  Minn.  142.  sufficient  although  the  figures  intended 

New  Jenay.  —  Under  the  New  Jersey  to  represent  dollars  and  cents  may  not 

statute  the  plaintiff  in  a  justice's  court  be  designated  in  express  terms,  but 

must  file  his  statement  of  demand  on  only  by    implication    as    dollars  and 

or  before  the  return  day  of  the  sum-  cents.     Bancroft  v.  Atyeo,  22  Kan.  32. 

mons.    Where,  on  the  return  day,  the  Need  Not  Bo  Signed.  —  The  fact  that  a 

justice  adjourned  the  cause,  and  after  complaint  in   a  justice's  court  is  not 

adjournment,  but  on  the  same  day,  the  signed  by  either  the  plaintiff  or  his  at- 

plaintiff  filed  his  statement,  it  was  held  torney  does  not  render  it  insufficient  on 

that  the  statement  was  filed  too  late,  demurrer  or  motion  in  arrest  of  judg- 

Hunt  V,  South,  5  N.  J.  L.  571.  ment,  if  it  sufficiently  shows  the  nature 

1.  Indiana.  —  Howe  v.  Young,  16  Ind.  of  the  plaintiff's  demand  and  is  so  ex- 

312;   Jenks  V.  Lima  Tp.,  17  Ind.  326;  plicit  that  a  judgment  thereon  maybe 

Taylor  v.  Webster,  3  Ind.  513;  Ruble  used  as  a  bar  to  another  suit  for  the 

V.  Massey,  2  Ind.  636.  same  cause  of  action.     Montgomery  v. 

Kansas.  —  Missouri  Pac.  R.   Co.  v,  Superior  Ct.,  68  Cal.  407;    Hewett  v. 

Henning,  48Kan.  465;  K rouse  e/.  Pratt,  Jenkins,  60  Ind.  no. 

37   Kan.  651;    Kansas  Pac.  R.  Co.  v.  In  Form  of  Count  for  Money  Had  and 

Taylor,  17  Kan.  566.  Beoeiyed.  —  A  statement  of  a  cause  of 

Afichigan.  —  Fletcher  v.  Bradford,  45  action  in  a  justice's  court  is  sufficient 

Mich.  349;  Bradshaw  v.  McLoughlin,  if  it  is  drawn  in  the  form  of  a  count  at 

39  Mich.  480.  common   law  for  money  had  and  re- 

Missouri.  —  Kleiboldt  v.  Grober,   6  ceived.     Penninger  v.  Reilley,  44  Mo. 

Mo.  App.  574;    Morris  v.  Buckley,   9  App.  255. 

Mo.   App.   577;    Schluter  v.   Wieden-  2.  Stuart    v.    Lander,    16  Cal.    373; 

brocker,  23  Mo.   App.  440;    Witte  v.  Dunsworth  v.  Walter  A.  Wood  Mach. 

§|uinn,  38  Mo.  App.  681;  Harrison  v.  Co.,  29  111.   App.  23;  Smithson  v.  Dil- 

t.   Louis,   etc.,    R.  Co.,  58  Mo.  App.  Ion,  16  Ind.  169;  Burbage  v.  Squires,  3 

463:  Early  v.  Fleming,  16  Mo.  154.  Mete.  (Ky.)77;  Johnson  v,  Knoblauch, 
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(b)  Tesu  of  0iiiBfiieiMj.  —  In  many  cases  the  rule  is  laid  down  that 

the  plaintiff's  statement  of  his  cause  of  action  in  a  civil  action 
before  a  justice  of  the  peace  is  sufficient  if  it  clearly  apprises  the 

14  Minn.   16;  Smith  v.  Monies,  55  Mo.  trespass  ^uare  clausum^  which  located 

io6'  Apitz  V,  Missouri  Pac.  R.  Co.,  17  the  premises  in  the  city  of  St.   Louis 

Mo.  App.  419;  Hill  V,  Page,  i  N.  H.  and  fixed  the  date  only  by  the  month 

191;  Lewis  V,  Albertson,  2  N.  J.  L.  93;  and   year,  was   held  to  be  sufficient. 

Burt  V,  Hicks,  3  N.  J.  L.  53;  Brewer  v,  Muckel  v.  Rose,  15  Mo.  App.  393. 

Black,  5  Okla.  57.  For  Work  and  Labor.  —  A  bill  of  par- 

An  Aooonnt  for  Goods  Bold  filed  before  ticulars  in  a  justice's  court  for  work 

a  justice  of  the  peace  is  a  sufficient  and  labor,  which  states  the  title  of  the 

statement  of  the  cause  of  action.     Phil-  court  and  the  names  of  the  parties,  and 

lips  V.  Fitzpatrick,  34  Mo.  276.  alleges  that  the  defendant  is  indebted 

Conditioiif  Freoedent — ITo  Ayerment  of  to  the  plaintiff  in  a  sum  certain  for 
Performanoe.  —  In  a  suit  before  a  justice  work  and  labor  performed  at  the  in- 
the  plaintiff  may  file  as  his  cause  of  ac-  stance  and  request  of  the  defendant, 
tion  a  contract  containing  conditions  and  that  the  amount  is  due  and  nn- 
precedent  to  be  performed  by  the  plain-  paid,  states  a  good  cause  of  action, 
tiff,  without  an  averment  of  perform-  Twine  v.  Kilgore,  3  Okla.  640. 
ance  of  the  conditions.  Wiley  v.  No  Statement  of  Kind  of  Work,  — 
Shank,  4  Blackf.  (Ind.)  420.  The  plaintiff  demanded  of  the  defend- 
On  Bond  — Veod  Hot  Specify  Breaches,  ant  compensation  for  one  year's  work, 
—  In  an  action  on  a  bond  in  a  justice's  from  or  about  the  first  of  January  in 
court  it  is  not  necessary  to  specify  the  one  year  to  the  first  of  March  in  the 
breaches  complained  of.  Stone  v.  next,  without  stating  the  kind  of  work. 
Murphy,  2  Iowa  35.  The     demand     was     held    sufficient. 

Oonvenion  —  Need  Not  Allege  Owner-  Righter  v.  Spear,  15  N.  J.  L.  169. 
■hip.  —  Where  a  person  sues  before  a  IndeUtatos  Asnunptit.  —  A  declaration 
justice  of  the  peace  for  the  conversion  in  general  indebitatus  assumpsit^  in  a 
of  personal  property,  setting  up  that  he  justice's  court,  is  good  on  general  de- 
is  the  owner  thereof,  it  is  not  necessary  murrer  though  it  contain  neither  time 
for  him  to  allege  how  he  became  the  nor  place  nor  any  *'equest  to  pay. 
owner.  Robbins  v.  Sackett,  23  Kan.  Keyser  v,  Shafer,  2  Cow.  (N.  Y.) 
301.  437. 

Trespass  — Need  Not  Allege  Quantitj  For  Orerliowlng  Land.  —  A  declaration 
and  Yidne.  —  A  state  of  demand  in  tres-  in  case  before  a  justice  for  overflowing 
pass  for  breaking  the  plaintiff's  close  the  defendant's  land  sufficiently  sets 
and  cutting  and  taking  away  his  grain,  forth  the  cause  of  action  in  alleging 
grass,  wood,  hay,  etc.,  without  alleging  that  the  defendant  dammed  or  caused 
the  quantity  and  value  of  each  article,  to  be  dammed  a  ditch  which  the  plain- 
is  sufficient.  Van  Dyk  v.  Dodd,  6  N.  tiff  had  used  as  a  matter  of  right  for 
J.  L.  129.  more  than  twenty  years  and  which  was 

Trover  —  Description  of  Property. —  situated  on  a  road  laid  out  by  the  corn- 
Technicality  is  not  required  of  plead-  missioners  of  highways,  and  that  by 
ings  in  a  justice's  court.  A  statement  the  obstruction  of  the  ditch  the  plaintiff 
in  trover  describing  the  property  taken  had  suffered  damage  as  specified.  En- 
as  "  certain  household  goods  "  is  suffi-  right  v,  Hartsig,  46  Mich.  469. 
ciently  definite  after  verdict.  Meyer  v,  For  Back  Taxes.  —  An  oral  declaration 
McCabe,  73  Mo.  236.  in  justice's  court  which  states  that  the 

Forcible  Entry  and  Detainer  —  Descrip-  action  is  brought  for  back  taxes,  levied 
tion  of  Land.  —  In  forcible  entry  and  and  assessed  against  a  designated  par- 
detainer,  a  description  of  the  land  suffi-  eel  of  land  prior  to  its  purchase  by  and 
ciently  definite  to  enable  the  adminis-  conveyance  to  the  plaintiff  by  the  de- 
tration  of  substantial  justice  is  all  that  fendant  by  warranty  deed,  sufficiently 
is  required  in  actions  before  justices  of  apprises  the  defendant  that  the  plain- 
the  peace.  Hernandez  i'.  Simon,  4  Cat.  tiff  claims  that  the  deed  covenanted 
183.  against  such  taxes,  and  that  the  plain- 

Trespais     Qnaro     Olanstun  —  Locating  tiff  seeks  to  recover  for  a  breach  of  said 

Prcmitco.  —  A  statement  filed  before  a  covenant,  and  is  sufficient  under  the 

justice  in  an  action  in  the  nature  of  liberal  rules  governing  oral  pleadings 
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defendant  of  the  demand  against  him  and  is  so  explicit  that  a 

{'udgment  thereon  will  bar  another  action  for  the  same  cause.  ^ 
n  other  cases  the  rule  is  laid  down  in  less  explicit  language, 

in  justices' courts.    Lynch  v.  Craney,  at  large/' etc.    Forbes  v.  Shellabarger, 

95  Mich.  199.  50  Mo.  558. 

Injury  to    Animals.  —  A  declaration  If  the  Deisndant  Desires  a  More  Spedfto 

which  charges  that  the  defendant  is  a  Statement  of  the  cause  of  action,  he  is 

corporation    owning  a  railroad    in    a  entitled  to  have  a  bill  of  particulars, 

given    township,    which    it  has  been  McKenney  v.  Hopkins,  20  Iowa  495; 

operating  for  over  a  year  last  past,  and  Hartford    f.    Holmes,   3    Mich.    460; 

has  not  fenced  its  road  at  any  place  Crolot  v,  Maloy,  2N.  Mex.  198;  Cohen 

through  the  township,  and  that  on  a  v.  Dupont,  iSandf.  (N.  Y.)26o;  Meyert^. 

given  date  the  plaintiff  was  the  owner  Prairie  du  Chien,  9  Wis.  233;  Dehnel 

of  a  colt,  of  the  value  of  one  hundred  v,   Komrow,   37  Wis.    336.    See   also 

dollars,   which   was    lawfully  in   said  supra^  H.  3.  a,  (4)  Objections, 

township,  and   which   went  onto   the  1.  Indiana, — Anderson  v.  Lipe,  114 

track  of  the  said  railroad,   and   was  Ind.  464;    Rice  v,  Manford,  no  Ind. 

there  killed  through  the  negligence  of  596;  Hasty  v.  Huntington,  105  [nd.  541; 

the  defendant  and    because  its  track  Western  Union  Tel.  Co.  v.  Huff,  102 

was  not  fenced,  sets  out  a  cause  of  Ind.  535;  Pennsylvania  Co.  v.   Rusie, 

action,  and  is  as  full  as  is  usual  or  95  Ind.  236;  Louisville,  etc.,  R.  Co.  v, 

necessary  in  a  justice's  court.    Talbot  Zink,  92  Ind.  406;  Beineke  v,  Wurgler, 

V,  Minneapolis,  etc.,  R.  Co.,  82  Mich.  77  Ind.  468;  De  Priest  v.  State,  68  Ind. 

67.  571;    Goshen  v.   Kern,    63    Ind.  469; 

No  Allegation  of  Ownership,  —  In  an  Smith  v.  Stanford,  62  Ind.  392;  Hewett 

action  before  a  justice  for  an  injury  to  v,  Jenkins,  60  Ind.  no;  U.  S.  Express 

animals,  it  was  held  that  under  the  lib-  Co.  v,  Keefer,  59  Ind.  263;  Murphy  v. 

eral  rules  of  pleading  in  justices' courts  Lambert,  59  Ind.  478;  Sherrod  v.  Shir- 

the  failure  of  the  plaintiff  to  allege  that  ley,  S7  Ind.  13;  Powell  v.  De  Hart,  55 

he  was  the  owner  of  the  animals  did  Ind.  94;  Crocker  v,  Hoffman,  48  Ind. 

not    render   his    statement    defective.  207;  Indiana  Cent.  R.  Co.  v,  Leamon, 

Johnson  v,  Moffett,  19  Mo.  App.  159.  18  Ind.  173;  Clark  v,  Benefiel,  18  Ind. 

No  Allegation  of  Negligence,  — The  405;  Mullen  v,  Decatur  County,  9  Ind. 

statement  m  a  case  commenced  before  502;   Maggart  v,  Chester,  4   Ind.    124; 

a  justice  of  the  peace  charged  that  the  Chicago,  etc.,  R.  Co.  v.  Woodard,  13 

"defendant    did    wrongfully    maim.  Ind.  App.  296;  Clifford  z/.  Meyer.  6  Ind. 

wound,  and  kill  the  hogs  of  plaintiff."  App.  633;  Watson  v.  Con  well,  3  Ind. 

The  proof  on  the  plaintiff's  part  was  App.  518;    Milhollin  v.  Fuller,  i  Ind. 

that  the  defendant's  dogs  were  fierce,  App.  58;  Smith  v.  District  Trustees,  5 

and  in  the  habit  of  worrying  stock,  and  Blackf.  (Ind.)  40;    Denby  v.    Hart,  4 

that  the  defendant  knew  of  their  pro-  Blackf.  (Ind.)  13. 

Density.     There  was  no  evidence  that  Missouri.  —  Force  v,  Squier,  133  Mo. 

he  set  them  on,  or  knew  that  they  were  306;    Weese  v.   Brown,   102  Mo.  299, 

worrying  the  plaintiff's  hogs.     It  was  28  Mo.   App.   521;    Butts    v.   Phelps, 

held  that  the  statement  sufficiently  set  90  Mo.  670;  Razor  v,  St.   Louis,  etc., 

forth  the  plaintiff's    cause  of  action.  R.  Co.,  73  Mo.  471;  Key  v,  St.  Louis, 

Hale  ».  Van  Dever,  67  Mo.  732.  etc.,    R.    Co.,    73    Mo.    475;    Iba    v. 

In  an  action  before  a  justice  for  dam-  Hannibal,  etc.,  R.  Co.,  45   Mo.  469; 

ages  done  to  the  plaintiff's  cow  by  the  Wilkinson   v.   Metropolitan    Ins.   Co., 

defendant's  dog,  a  complaint  setting  54  Mo.  App.  661;  Johnson  v.  Loom  is,  50 

forth  the  fact  that  the'*  defendant  kept  Mo.  App.   142;    Bauer  v,  Barnett,  46 

a  dog  that  was  in  the  habit  of  worrying  Mo.   App.  654;    Polhans  v.  Atchison, 

and  injuring  cattle,  and  that  defend-  etc.,  R.  Co.,  45  Mo.  App.  153;  Leas  v, 

ant,  knowing  its  propensity,  permitted  Pacific  Express  Co.,  45  Mo.  App.  598; 

it   to  run  at  large,  and  that  said  dog  Dahlgren  v.  Yocum,  44  Mo.  App.  277; 

worried  and  injured  the  cow  of  plain-  Boefer  v.  Sheridan,  42  Mo.  App.  226; 

tiff,  for  which  he  asks  damages,"  etc.,  Fleischmann  v.   Miller,   38  Mo.  App. 

is  sufficient  without  the  further  allega-  177;  Gregg  v,  Dunn,  38  Mo.  App.  283; 

tion  that  the  defendant  **  wrongfully  Hill  v,  Scott,  38  Mo.  App.  370;  Sturdy 

or  negligently  suffered  the  dog  to  run  v,  St.  Charles  Land,  etc.,  Co.,  33  Mo. 
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though  with  virtually  the  same  effect,  that  where  the  plaintiff's 
statement  apprises  the  defendant  clearly  of  the  demand  against 
him,  it  is  sufficient.^  In  still  other  cases  the  rule  laid  down  is 
that  the  complaint  is  sufficient  if  it  states  the  cause  of  action  in 

App.  44;  Damhorst  v,  Missouri  Pac.  by  the  day,  and  that  he  worked  one 
R.  Co.,  32  Mo.  App.  350;  Witting  v.  St.  hundred  and  forty-four  days,  which  is 
Louis,  etc.,  R.  Co.,  28  Mo.  App.  103;  worth  seventy-five  cents  per  day,  male- 
Lewis  V.  Baker,  24  Mo.  App.  682;  Von  ing  one  hundred  and  eight  doUais, 
Phul  V.  Menne,  16  Mo.  App.  561;  which  is  wholly  unpaid,"  sufficiently 
Dewey  v.  Massingale,  14  Mo.  App.  579;  slates  the  nature  of  the  demand  and  is 
Gibbs  V.  Missouri  Pac.  R.  Co.,  11  Mo.  such  that  a  judgment  rendered  thereon 
App.  459;  Lin  V,  Terre  Haute,  etc.,  R.  may  be  used  as  a  bar  to  another  suit 
Co.,  10  Mo.  App.  125;  Sappington  v.  for  the  same  claim.  Milhollin  v,  Ful- 
Elrod,  9  Mo.  App.  581;  Fitzgerald  ler,  i  Ind.  App.  58. 
V.  Murphy,  9  Mo.  App.  572;  Joyaile  v.  1.  Iowa,  *— Fauble  v.  Stewart,  35 
Keber,  8  Mo.  App.  584;  Lord  t/.  Koenig,  Iowa  379. 

7  Mo.  App.  453;  McDonough  v.  Daly,  Kansas,  — Lobenstein  v.  McGraw,  11 

6  Mo.  App.  598;  Barbaro  V.  Occidental  Kan.   645;   Missouri,   etc.,   R.   Co.   v. 

Grove  No.  16,  4  Mo.  App.  429.  Brown,  14  Kan.  557;  Pate  v,  Fitzhugh, 

Montana,  —  Balden  v,  Thomasen,  17  46  Kan.  129. 

Mont.  487.  Michigan.  —  Wilcox  v,  Toledo,  etc.. 

New  Jersey,  — Patten  v.  Heustis,  26  R.  Co.,  43  Mich.  584;  Nugent  t/.  Teach* 

N.  J.   L.   296;  Lippencott  v.  Smith,  4  out,   67    Mich.    571;    Costello  v.   Ten 

N.  J.  L.   106;  Woodrufif  v.   Woodruff,  Eyck,  86  Mich.  348. 

4  N.  J.  L.  430.  Missouri,  —  Armstrong    v,  Keleher, 

New  Mexico,  — Crolot «/.  Maloy,  2  N.  71   Mo.  492;  Kansas  City  v,  Johnson, 

Mex.  198.  78   Mo.   661 ;    Kleiboldt    v,   Grober,  6 

Insnflolent  SUtements.  —  The  follow-  Mo.  App.  574;  Freimuth  v.  Rupp,  8  Mo. 

ing  statements  were  held  insufficient  as  App.  567;  Strickland  v.  Quick,  45  Mo. 

not  being  sufficiently  specific  to  bar  an-  App.  610. 

other  action  for  the  same  claim:  Nebraska,  —  Cook  v,  Hester,  21  Neb. 

"  Plaintiff  states  that   defendant  is  369. 

indebted  to  him  in  the  sum  of  $50  law-  New  Jersey,  —  Kline  v,  Ramsay,  4  N. 

ful  currency,  for  which  he  asks  judg-  J.   L.   159;    Reed  v.  Rocap,  9  N.  J.  L. 

ment."     Butts  v,  Phelps,  79  Mo.  302.  347;  Brown  v,  Ramsay,  29N.J.  L.  117. 

"  Defendant    is   justly   indebted    to  New    York,  —  Hubbell  v,    Clark,    i 

them  [plaintiffs]  in  the  sum  of  one  hun-  Hilt.  (N.  Y.)  67;  Willard  v.  Bridge,  4 

dred  and  sixty-two  and  fifty  one-hun-  Barb.  (N.  Y.)  361. 

dredths  dollars  ($162.50),  for  money  had  Texas,  —  St.   Louis  Southwestern  R. 

and  received  heretofore  on  the day  Co.  v,   Denson,  (Tex.  Civ.  App.  1894) 

of ,  1882."     Rosenburg    v.    Boyd,  26  S.  W.  Rep.  265. 

14  Mo.  App.  429.  Sofflolent  8tatem«iits.  —  A  state  of  de- 

"  Due  on   contract  on  exchange  of  mand  in  form  of  an  account  charging 

horses,  as  difference,   thirty  dollars."  the  defendant  with  seven  days'  work 

Danser  v,  Boyle,  16  N.  J.  L.  395.  done  by  plaintiff's  son,  J.  W.,  harvest- 

Snfioient    Statements.  —  A  statement  ing  and  haying,  giving  the  date,  price 

in  a  justice's  court  showing  that  the  per  day,  and  sum  total,  sufficiently  ap- 

cause  of  action  was  based  on  an  insur-  prises    the  defendant  of    the  demand 

ance  policy,  giving  the   name  of, the  against  him,  and  is  good.     Brown  zr. 

assured  and  the  date  and  number  of  Ramsay,  29  N.  T.  L.  117. 

the  policy  —  the  policy  being  filed  with  Where  the  plaintiff  in  a  justice's  court 

the  statement  —  is  sufficiently  specific  filed  as  his  complaint  what  purported  to 

to  advise  the  defendant  of  the  nature  of  be  a  copy  of  an  account  for  *'  one  bun- 

the  claim   and   to  bar  another  action  dred  dollars,  for  money  borrowed  the 

thereon.      Wilkinson    v.   Metropolitan  thirty-first  day  of  January,   1884,"  it 

Ins.  Co.,  54  Mo.  App.  661.  was  held  that  this  complaint  was  suffi- 

A  complaint  in  an  action  in  a  justice's  cient  to  show  the  nature  of  the  plain- 
court  wherein  the  complaint  avers  that  tiff's  claim,  especially  as  the  defendant 
"  on  the  4th  day  of  January,  1888,  he  had  not  demurred  thereto.  Montgom* 
commenced  working  for  the  defendant  ery  v,  Superior  Ct.,  68  Cal.  407. 
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such  a  way  that  a  person  of  common  understanding  can  readily 
know  what  is  intended.'  It  will  be  seen  from  these  rules  that 
the  sufficiency  of  such  statements  depends  entirely  upon  sub- 
stance, and  not  at  all  upon  form.' 

1.  Hall  V,  Chicago,  etc.,  R.  Co.,  48  made  out  as  a  "  bill  rendered,*'  for 
Wis.  317;  Hamlin  v,  Haight,  32  Wis.  threshing  grain,  together  with  aver- 
237.  ments  that  the  plaintiffs  were  partners 

An  oral  complaint  in  justice's  court  and  that  the  defendant  was  indebted  to 

was    entered    by    the    justice    thus:  them  as  such  in  the  amount  of  the  bill 

**  Plaintiff  complains  for   money  had  and  interest,  and  a  prayer  for  judg- 

and  received    by  the  defendant  from  ment.    Davies  v.  Skinner,  58  Wis.  638. 

the  plaintiff,  and   interest  thereon,  for  "  1884,     Henry     Brown    to   Joseph 

balance  due  him,  to  the  amount  of  two  Weese,  Dr.   To  amount  due  on  contract 

hundred  and  thiny  dollars,  and  asks  for   digging    well,    $60."      Weese   v. 

judgment    for   two   hundred    dollars.  Brown,  102  Mo.,  299,  reversing  28  Mo. 

with  costs  of  action."    This  was  held  App.  521. 

sufficient  under  the  statute,  which  only  An  account  purporting  to  be  for  a 

requires  the  pleading  to  be  "  such  as  certain  amount     for  wages  as  common 

to  enable  a  person  of  common  under-  laborer,  ten  days."  Grabbe  z/.  St.  Louis 

standing  to  know  what  is  intended."  Drayage  Co.,  42  Mo.  App.  522. 

Dehifel  v.  Korarow,  37  Wis.  336.  Balance  Due,  — "To  balance  due  on 

2.  Soffident  Statementi.  —  The  follow-  settlement."  Tichenor  v.  Colfax,  4  N. 
ing  have  been  adjudged  to  be  sufficient  J.  L.  173. 

statements  of  the  cause  of  action  in  An  account  headed  "  Rodney  Parkef 

justices'  courts:  to    August    Taylor,   Dr.,"  containing 

For  Indebtedness,  — A  complaint  aver-  items  of  debit  and  credit,  and  the  hai- 
ring that  the  defendant  "justly  owes  ance  struck,  subscribed  by  the  plaintiff 
the  plaintiffs  the  sum  of  sixty-three  and  and  sworn  to  before  the  justice  to 
21-100  dollars  •  •  ♦  and  ♦  ♦  ♦  whom  it  was  delivered  by  the  plaintiff 
the  further  sum  of  eleven  and  26-100  as  his  complaint.  Taylor  c^.  Parker,  i'^ 
dollars  as  interest  on  the  same."  Minn.  469. 
Smith  V,  Heller,  119  Ind.  212.  Balance  Due  on  Rent.  —  Complaint: 

"  Augustus  Gorla  to  Henry  Strath-  "  Santa  Barbara,  October  20th,   1879. 

mann.  Dr.  To  one-half  amount  of  judg-  The  Santa  Barbara  Gas  Co.,  Dr.  to 

ment  for  debt  and  costs  in  favor  of  C.  Maria  Antonia  Lataillade.     To  balance 

E.  Smith  and  against  said  Strathmann,  due  on  rent  of  land,  two  hundred  and 

in  case  No.  34,  August,  1880,  before  fifty  dollars."    Indorsed:  "  Filed  Octo- 

Von    Gerichten,    J.   P.,   instituted  by  ber  20th,  1870.     R.  D.  Smith,  Justice  of 

Smith  against  Strathmann  &  Gorla  on  the  Peace."  Lataillade  v.  Santa  Barbara 

their  joint    contract.    Total    amount.  Gas  Co.,  58  Cal.  4. 

$44.30.    922.15."   Strathmann  z/.  Gorla,  Use  of  Horse  and    Wagon, — "The 

14  Mo.  App.  I.  plaintiff  alleges  for  his  cause  of  action 

"  A,  Dr.  to  B.     For  one  cow,  weight  against  J.  H.  the  use  of  one  two-horse 

1063  lbs.,   at  92.60    per  cwt.,  $27.63.  wagon  from  the  26th  day  of  September, 

May  21,  by  11  lbs.  beef,  $.65.    Balance  1887,  to  the2istday  of  November,  1887, 

due,  $26.9)3.     B."     Ingalls  v.  Averitt,  50  days  in   time    between    dates,    at 

34  Mo.  App.  371.  twenty-five    cents    per  day,    $12.50." 

For  Purchase  Price  of  Horse,  —"A  High  v.  Hill,  46  Kan.  96. 

B  to  C  D,  Dr.     To  one  horse  sold  him  To  Recover  Subscription.  —  A  declara- 

on  the  2d  day  of  November  last,  $90.  tion  in  an  action  to  recover  the  amount 

St.  Loujs,   February  i,  1858."    Quinn  of  a  subscription  to  provide  for  a  pub- 

V.  Stout,  31  Mo.  160.  lie  dinner,  alleging  that  the  "  defend- 

For Personal  Services.  —  A  complaint  ant,   with  others,  desiring  to  serve  a 

in  which  the  plaintiff  alleges  merely  free  dinner  to  the  soldiers,  and  desiring 

"  that  the  defendant  is  indebted  to  him  to  raise  money  therefor,  did  designate 

in  the  sum  of  one  dollar  and  fifty  cents  plaintiff  as  a   proper  person   to   raise 

forservices  to  defendant  in  looking  up  said   money   by   subscription,   and    to 

title  to  property  in  the  fall  of  1883."  disburse    the    same;    all    which    was 

Guthrie  V,  Olson,  32  Minn.  465.  agreed  to  and  accepted  by  said  defend- 

A  complaint  consisting  of  an  account,  ant;  and  that  defendant,  for  the  carry- 
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(e)  ATerring  Jnriidietioiua  Faeto.  —  Notwithstanding  the  extreme 
liberality  with  which  the  pleadings  in  justices'  courts  are  con- 
strued it  is  generally  held  that  the  plaintiff's  statement  must 
allege  all  the  facts  necessary  to  show  the  justice's  jurisdiction 
over  the  case.* 

(d)  Knst  Btate  CaoM  of  Aetioa.  —  Regardless  of  mere  form  or  tech- 
nicalit}',  which,  we  have  seen,  are  not  considered  in  construing 
the  pleadings  in  a  justice's  court,  the  plaintiff's  statement  must 

ing  on  of  said  purpose  became  indebted  plaintiff  asks   judgment.*'     Glenn   v. 

to  plainti£f,  and  promised  to  pay/*  etc.,  Weary,  66  Mo.  App.  75. 

referring  to  the  subscription    on  file.  Conversion,  —  '*  J.  McM.,  Dr.  loS.  W. 

Comstock  V,  Howd,  15  Mich.  237.  A.      To  nine  head   of    sheep,    $25.*' 

For  Gun  Obtained  by  Fraud.  — "  W.  Allen  v,  McMonagle,  77  Mo.  478. 

P.,  Dr.  to  J.  M.,  thirty  dollars  for  one  Sni&eient    to    Allow  Amendmsnt.  —  A 

gun,    obtained   by    fraud.     April    14,  statement  in  a  justice's  court  consisting 

1857.     [Signed]  J.  M."    Milholland  v,  of  but  a  single  item  *'  for  work  and 

Pence,  11  Ind.  203.  labor,  $329.32,"  was  held  to  be  suffi- 

Aioney  Had  and  Received.  —  A  com-  cient  to  allow  an  amendment.  Lamb 
plaint  alleging  that  the  defendants  are  v.  Bush,  49  Mo.  App.  337. 
indebted  to  the  plaintiff  '*  for  money  An  account  in  a  justice's  court,  '*  To 
had  and  received  at  their  special  in-  balance  for  services  as  traveling  sales- 
stance  and  request,  in  the  sum  of  one  man,  $64.15,"  is  not  so  fatally  defective 
hundred  dollars,  which  is  due  and  un-  as  to  be  incapable  of  amendment, 
paid."  Koons  v.  Williamson,  90  Ind.  Lusiig  v.  Cohen,  44  Mo.  App.  271. 
599.  Sofflcient  for  ludgment  by  DeCralt.  — 

For  Damages.  —  A  statement  alleging  A  statement  that  "plaintiff  claims 
that  the  plaintiff  and  one  A.  weie  part-  $50  for  work  and  materials  "  is  a  suffi- 
ners  in  the  years  1875  ^^^  1876;  that  cient  informal  count  in  assumpsit  to 
in  187s  A.  delivered  to  the  defendant  a  sustain  a  judgment  by  default  and  a 
check  or  draft  upon  Stroud  &  McBride  writ  of  inquiry  in  a  justice's  court, 
for  the  sum  of  one  hundred  and  twenty-  Martin  v.  Higgins,  23  Ala.  775. 
five  dollars  and  directed  it  to  be  sent  to  Deioription of  Property.  —  In  an  action 
Prindle  &  Bros.,  Arkansas,  for  collec-  before  a  justice  to  recover  the  posses- 
tion;  that  before  it  was  sent  by  the  sion  of  personal  property,  the  corn- 
defendant,  the  plaintiff  gave  some  direc-  plaint  described  the  property  in  contro- 
tions,  and  that  the  defendant,   disre-  versy  as  *'  one  crib  of  corn,  said  crib 

farding  the  same,  sent  the  draft  to  one  being  the  north  crib  of  three  cribs,  situ- 

loore,  of  Arkansas;  that  by  reason  of  ated  south  of  the  house."    On  motion 

the  conduct  of  the  defendant  in  dis-  to  dismiss  the  action  for  want  of  suffi- 

obeying    the  order  and   directions  of  cient  complaint  and  on  motion  in  arrest 

plaintiff,  the  plaintiff  is  damaged  in  the  of  judgment,  it  was  held  that  the  com- 

sum  of  fifty  dollars.     Butts  v.  Phelps,  plaint  sufficiently  described  the  prop* 

90  Mo.  671.  erty.     Smith  v.  Stanford,  62  Ind.  392. 

Injury  to  Horse  and  Buggy. — "  Plain-  1.  Haggard  v.  Atlantic,  etc.,  R.  Co., 

tiff  declared  in  trespass  to  his  damage  63  Mo.  302;  Mier  v.  St.  Louis,  etc.,  R. 

one  hundred  dollars  for  injury  to  buggy  Co.,   56  Mo.  App.  655;   Jones  v.  Chi- 

and    horse."      Daniels    v.    Clegg,    28  cago,  etc.,   R.  Co.,  52  Mo.  App.  381; 

Mich.  33.  Wiseman  v.  St.  Louis,  etc.,  R.  Co.,  30 

Damage  to  Building  and  Premises.  —  Mo.   App.  516;  Kinion  v.  Kansas  City, 

'   E.  W.  Warne  in  acc't  Calvin  C.  Bun,  etc.,  R.  Co.,  30  Mo.  App.  573.     But  see 

Dr.     To  damage  done  to  building  and  Perkins    v.    Smith,    4    Blackf.    (Ind.) 

premises  in  block  84  of  the  city  of  St.  299. 

Louis,  $50."     Burt  c^.  Warne,  31  Mo.  Defect  Wot  Amendable. — Where  juris- 

296.  diction    does   not  appear,   the   defect 

For    Killing   Plaintiff* s    Hogs.  —  A  cannot    be    supplied   by    amendment, 

statement  that  the  defendant ''  did  kill  Haggard  v.  Atlantic,  etc.,  R.  Co.,  63  Mo. 

five  head  of  hogs,  the  property  of  plain-  302.     But  see  Mier  z^.  St.  Louis,  etc, 

tiff,  of  the  value  of  $25,  wherefore  the  R.  Co.,  56  Mo.  App.  655. 
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in  some  way  set  out  all  the  facts  necessary  to  show  a  cause  of 
action.^  Of  course  it  is  not  possible  nor  desirable  in  this  discus- 
sion to  lay  down  any  definite  rules  as  to  what  facts  must  be 

alleged  in  order  to  state  a  cause  of  action,  for  each  case  must  in 

• 

I,  Arkansas. — Jacks  v.   Nelson,  34  allege  a  consideration  for  the  promise. 

Ark.  531,  Shepherd   v.  Lay  ton,  3  N.  J.  L.  202. 

KanscLs.  —  Hover  v.  Cockins,  17  Kan.  But  see  Smith  v.  Monks,  55  Mo.  106. 

514;    St.    Louis,  etc.,   R.  Co.  v.  Mc-  TioM  Wlien  Servioes  Rendered.  —  In  an 

Reynolds,  24  Kan.  368;  St.  Louis,  etc.,  action  in  a  justice's  court  to  recover  for 

R.  Co.  V,  Byron,  24  Kan.  350.  services  rendered,  the  state  of  demand 

Michigan,  -^  Smith    v,     Hobart,    43  should  allege  the  time  when  the  serv- 

Mich.  465;  Barber  v.  Taylor,  i  Mich,  ices    were     rendered.     Vanguilder    v, 

352.  Stull,  10  N.  J.  L.  233. 

Missouri,  —  Hill  v,  St.   Louis  Ore,  B7   Whom     Serrioes    Performed.  —  A 

etc.,  Co.,  90  Mo.  103;  Webster  t/.  Atchi-  state  of  demand   for  work  and  labor 

son,   etc.,   R.   Co.,   57   Mo.  App.  451;  must  show  by  whom  the  services  were 

Dablgren  v.  Yocum,  44  Mo.  App.  277.  performed.     Erving  v.  Ingram,  24  N. 

New  Jersey.  —  Winans  v.  Denman,  2  J.  L.  520. 

N.  J.  L.  116;  Giilord  v.  Gifford,  2  N.  J.  Bight  (0  Wages.  —  If  a  parent  brings 

L.  153;  Van  Dyke  v.  Speer,  3  N.  J.  L.  an  action  to  recover  wages  due  to  his 

546;  Woodruff  V.  Woodruff,  4  N.  J.  L.  daughter,  he  should  in  his  state  of  de- 

430;    Miller  z'.   Stoy,  5  N.  J.   L.  548;  mand  state  sufficient  to  show  that  he  is 

Meeker    v.    Potter,   5   N.   J.    L.    677;  entitled  to  the  wages  for  which  he  sues. 

Weaver  v.  Wallace,  9  N.J.  L.  251;  Fol-  Collett  v.  Smith,  12  N.  J.  L.  125. 

well  V.  Ford,  12  N.  J.  L.  68;  Teel  v,  Avermeiit  of  Damage. —  In  action  ex 

Tice,   14    N.   J.    L.  444;     Hutchinson  delicto  in  a  justice's  court,  the  plaintiff 

V.  Targee,  14   N.  J.  L.  386;  Youngs  v,  must  allege  in  substance  that  he  has 

Shough,  15  N.  J.  L.  27;  Meeker  v.  Gar-  sustained  some  damage  by  the  act  or 

land,  16  N.J.  L.  486;  Denny  v.  Quintin,  omission  of  the  defendant  and  should 

98  N.  J.  L.  134.  set  out  in  an  intelligible  manner  the 

New  York,  —  People  v.  Judges,  21  nature  of  the  act  of  which  he  claims. 

Wend.  (N.  Y.)  20;  Ehel  v.  Smith,  3  Cai.  Phillips  v.  Bridges,  3  Wis.  270. 

(N.  Y.)  187;  King  V,  Fuller,  3  Cai.  (N.  Specdiying  Exaet  Sum  Due.  —  In  a  suit 

Y.)  152;    Houghton  v.  Strong,   i  Cai.  for  rent  before  a  justice  of  the  peace, 

(N.  Y.)486.  the  plaintiff's  complaint  must  specify 

Wisconsin,  —  Harris    v,    Harris,   10  the  exact  sum,  or  if  rent  be  payable  in 

Wis.  467.  particular  products  or  material,  the  ex- 

Vkets,  Met  OonolvsioiiB  of  Law.  —  The  act  amount  thereof,  demanded  and  due. 

statement  of  a  cause  of  action  before  a  Cook  v.  Decker,  63  Mo.  328. 

justice  of  the  peace  must  be  a  state-  Oontraet  andBreaeh. —  In  an  action  in 

ment  of  facts  as  distinguished  from  a  a  justice's  court  for  breach  of  contract, 

conclusion  of  law.    Dahlgren  v,  Yocum,  a  state  of  demand  should  set  out  the 

44  Mo.  App.  277;  Butts  V,  Phelps,  79  contract  and    the    breach.     Lowry  v. 

Mo.  302.  Powel,  2  N.  J.  L.  360. 

Aooonnt  —  Should  Bet  (hit  Items.  —  A  Promise  Made  by  Wrong  Kame.  —  In  a 

copy  of  account  in  a  justice's  court  suit  in  a  justice's  court  on  a  written 

must  set  out  the  items  of  the  account,  promise   made  to  the    plaintiff    by  a 

Magee  v,    Buckbee,   3   N.   J.   L.  138;  wrong   name,   the  declaration   should 

Freeman  v,  Vanderveer,  3  N.  J   L.  586;  aver  that  the  promise  was  made  to  him 

Sawyer  v.  Miller,  8  N.  J.  L.  139.  by  the  wrong  name.     Williams  v.  Dick- 

Aisigiied  Aooonnt — Bhonld  Aver  Assign-  erson,  8  Blackf.  (Ind.)  287. 

ment.  —  In  an  action  upon  an  assigned  For  Visits  and  Medioibie.  —  In  a  suit  in 

account  in  a  justice*s  court,  the  com-  a  justice's  court,  the  demand  filed  was 

plaint  should  aver  the  assignment,  such  for  visits  and  medicine.     It  was  held 

averment  being  essential  to  the  cause  that  the  state  of  demand  was  insuffi- 

of  action.      Balden  v.  Thomasen,    17  cient,  in  not  showing  how  much  was 

Mont.  487.  for  visits  and  how  much  for  medicine. 

Promise  —  Bhonld  State   Oonsideration.  nor  for  what  purpose  the  visits  were 

—  In  an  action  in  a  justice's  court  on  made.     Smith   v,  Dunn,   26  N.   J.  L. 

a  promise,  the  state  of  demand  must  212. 
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this  respect  be  governed  by  circumstances.  However,  a  number 
of  statements  which  have  been  held  insufficient  are  given  in  the 
notes.* 

(e)  In  Aetiont  on  StatntM.  —  Although  it  is  a  general  rule  that  a 
party  seeking  the  recovery  of  a  statutory  penalty  must  declare  on 
the  statute  creating  it,  such  is  not  the  case  in  a  justice's  court, 

1.  IitwfBdmit  Statementi.  -^  The  fol*  amount  of  principal  and  interest  due  on 

lowing  statements  have  heen  adjudged  printing  done  in  the  year  1817,"  with- 

insufficient  as  not  setting  out  a  cause  out  stating  whether  at  one  time  or  sev- 

of  action :  eral  times,  and  how  much  is  claimed  for 

"  A  debtor  to  6,  to  $50."    Brashears  principal  and  how  much  for  interest,  is 

V.  Strock,  46  Mo.  321.  insufficient.    Gordon  s/.  Myers,  S  N.  J. 

"  To  cash  had  to  my  use."    Bruen  L.  69. 

V,  Douglass.  3  N.  J.  L.  55.  Vnoertain  Whether  Contraot  or  MegU^ 

"To   cash    paid   him  on  account."  g«noe. — A  statement  in  a  justice's  court 

Barnes  v.  Fatrholme,  3  N.  J.  L.  213.  was  as  follows:  '*  Pacific  Express  Com- 

"To  A  B,  debt  and  interest,  $100."  pany,  bought  of  George  Leas    *    *    * 

Keen  v.  Scull,  3  N.  J.  L.  133.  i  crankshaft  for  4  x  6  eng.,  $18.    This 

"  To   amount  of  goods    received."  shaft  was  shipped  C.  O.  D.  to  Frank 

Evans  v.  McClellan,  12  N.  J.  L.  123.  E.    Wells,   Eufala,   Indian   Territory, 

"  To  amount  of  accounts  unsettled,  May  31.    Broken  by  Pacific  Company." 

due  me,  one  hundred  dollars."  Hager-  The   statement  was  held*  insufficient, 

man  v.  Titus,  2  N.  J.  L.  151.  as  it  did  not  appear  thereby  whedier 

"  For  the  service  of  the  season  of  the  action  was  based  on  contract  or 

1887,  two  mares,  balance  $18."     Nutter  negligence.     Leas  v.  Pacific  Express 

V.  Houston,  32  Mo.  App.  451.  Co.,  45  Mo.  APP..598. 

"  Le  Roy.  Barton  county.  Mo.,  Sept.  Damage    (0    Fence — Ownenhip.  —  A 

19th,  1872.    C.  S.  Nicholson,  debtor  to  state  of  demand  in  a  justice's  court, 

Marion    Swartz,     fourteen     dollars."  "  to  damage,  $100,  by  taking  away  a 

Swartz  V.  Nicholson,  65  Mo.  508.  line  of  fence,"  was  held  insufficient  for 

Money  Had  and  Becelved — From  Whom  not  showing  that  the  fence  was  the 
and  for  Whose  Use.  —  A  demand  for  fence  of  the  plaintiff.  Katts  v.  Arm- 
money  had  and  received,  without  say-  strong,  3  N.  J.  L.  383. 
ing  from  whom  or  for  whose  use,  is  Fraud  and  Misrepresentation. — A  state 
insufficient.  Brannin  v.  Voorhees,  14  of  demand  in  a  justice's  court  was  in 
N.  J.  L.  590.  the  following  words:   "  This  plaintiff 

Money  Lent — By  Whom  and  to  Whom,  comes  into  court  and  pleads  that  the 

—  A    state  of    demand  containing    a  defendant  is  indebted  to  said  plaintiff 

single  charge  "  to  money  lent,"  without  $25,  by  a  defraud  in  contract,  by  a  false 

stating  by  whom  or  to  whom,  is  in-  representation."     It  was  held  insuffi- 

sufficient.     Denny  v.  Quintin,  28  N.  J.  cient  for  not  setting  out  the  circum- 

L.  134.  stances  of  the  fraud  and  misrepresenta- 

Bidanoe  —  Vnoertaintyof  Amount. — An  tion.    Sexton  v.  Cramer,  3  N.  J.  L.  467. 

item  in  a  plaintiff's  state  of  demand.  Trespass    on    Caee.  —  The    following 

charging  the  defendant  with  a  "  bal-  statement  of  demand:  "The  plaintiff 

ance  struck  by  the  defendants  on  plain-  complains  of   the  defendant  for  this: 

tiff's  pass  book,"  with  interest  thereon,  that  on,  etc.,  at,  etc.,  the  plaintiff  was 

giving  the  date  but  omitting  to  carry  possessed  of  a  certain  sow,  of  great 

out  or  state  the  amount  of  the  balance,  value,  etc.;  that  afterwards  on,  etc.,  at, 

and  affording  no  means  for  ascertain  ing  etc.,  he  the  defendant  with  force  and 

the  amount  by  calculation,  and  how  arms  did  enter  in  and  upon  the  pen 

much  is  demanded  for  principal  and  wherein  said  sow  was  kept,  and  broke 

how  much  for  interest,  is  bad  for  un-  down  and  destroyed  the  said  pen,  by 

certainty,  and  a  judgment  rendered  for  means  whereof  the  plaintiff  lost  said 

the  whole  sum  claimed  in  the  state  of  sow;  and  other  wrongs,  etc.,"  was  held 

demand  will  be  reversed  on  certiorari,  insufficient,  because  it  did  not  state  that 

Carter  v.  Lackey,  20  N.  J.  L.  608.  the  pen  was  on  the  land  of  the  plaintiff 

A    state    of    demand    containing    a  or  that    he  was  in   possession   of  it. 

charge  for  a  certain  sum,  "  being  the  Angus  v.  Flood,  15  N.  J.  L.  437. 
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where  the  pleadings  are  construed  liberally  and  without  regard  to 
form.^  If  the  statement  sets  out  facts  enough  to  bring  the 
case  within  the  statute  it  is  sufficient.* 

(4)  Parties  —  How  Designated  —  Strict  technical  accuracy  is 
not  required  of  the  plaintiff's  statement  in  designating  the  par- 
ties in  a  justice's  court.*  Thus»  in  an  action  by  or  against  a  firm 
it  is  not  essential  that  the  statement  should  set  out  the  names  of 
the  individual  members  of  the  firm.^ 


1.  O'Cailaghan  v.  Booth,  6  Cal.  63.  Wilson  Sewing  Mach.  Co.  v.  Spears,  50 

But  see  Benalleclc  v.  People,  31  Mich.  Mich.  534. 

90O.  Suit  Aipiinst  Oorporatioii.  —  Where,  in 

9.  Where  a  statement  in  a  justice's  a  suit  in  justice's  court,  the  defendant, 
court  did  not  in  terms  refer  to  the  stat-  a  corporation,  was  correctly  named  in 
ute  under  which  recovery  was  sought,  the  summons  as  "  The  Sands  &  Max- 
but  stated  facts  bringing  the  case  with-  well  Lumber  Company,"  and  the  plain- 
in  the  scope  of  the  statute,  it  was  held  tiflf  declared  orally  *'  against  the 
that  the  statement  was  sufficient  and  defendant,  a  corporation  doing  busi- 
that  the  action  was  properly  treated  as  ness  under  *  *  *  the  name  of  the 
being  founded  on  the  statute.  Blewett  '  Pentwater  Lumber  Company,'  "  and, 
V,  Smith,  74  Mo.  404.  But  see  Benal-  in  default  of  the  defendant's  appear- 
leclc  V.  People,  31  Mich.  200.  ance  —  the  summons  having  been  per* 

Meed  Kot  Vse  Words  of  Statute.  —  In  a  sonally  served  —  a  judgment  was 
justice's  court  the  fact  that  a  plaintiff's  rendered  against  it  in  its  corporate 
statement  is  not  in  the  words  of  the  name,  the  record  was  given  such  con- 
statute  under  which  suit  is  brought  struction  as  would  support  the  judg- 
does  not  render  it  defective,  if  a  good  ment,  by  construing  the  language  in 
cause  of  action  is  stated.  Berry  v,  the  declaration  as  staling  that  the  de* 
Kauffman,  70  Mo.  f86;  Sieckman  v.  fendant  was  doing  business  under  the 
Armein,  10  Mo.  App.  259.  name  of  the  Pentwater  Lumber  Com- 

In  Fleading  an  Ordinaaoe  in  a  justice's  pany.     Bole    v.   Sands,  etc..   Lumber 

court  it  is  not  necessary  to  set  out  its  Co.,  77  Mich.  239. 

title,  the  date  of  its  passage,  or  a  copy  Defect  Cured  t^  Answer.  —  Where  the 

of  it;  it  is  only  necessary  to  set  out  its  complaint  filed  in  the  court  of  a  justice 

substance.     Apitz  v.  Missouri  Pac.  R.  of  the  peace  by  an  administrator  set 

Co.,  17  Mo.  App.  419.  out  the  initials  only  of  the  plaintiff's 

Aetion  for  Tiolation of  By-law.  —  In  an  Christian  name,  but  the  defendant  in 

action  of  debt  by  a  corporation  before  the  written  answer  filed  by  him  set  out 

a  justice  of  the  peace  for  the  violation  the  full  names  of  the  parties,  it  was 

of  a  by-law  it  was  held  that  the  dedara-  held  that  the  complaint  was  defective, 

tion,  instead  of  setting  out  the  bv-law,  but  that  such  defect  was  cured  by  the 

might  refer  to  it  as  contained  m  the  answer.    Sherrod  v,  Shirley,  57  Ind.  13. 

printed  copy  of  the  by-laws  of  the  com-  4.  Clark  v,  Dunlap,  2  Ind.  551;  Mar* 

pany  filed  with  the  declaration.     White  tin  v.  District  Ct.,  13  Nev.  85. 

Water  Valley  Canal  Co.  v,  Boden,  8  In  Rohrbough  v.  Reed,  57  Mo.  292, 

Blackf.  (Ind.)i30.  it  was  held  that  a  written  lease  from 

Complaint  Treated  u  Statement  of  Be-  one  firm  to  another,  although  executed 

maad.  —  In  a   justice's  court,  a  com-  in  their  partnership  names,  was  a  suffi- 

plaint  under  a  penal  statute  is  treated  cient  statement  of  the  cause  of  action 

as  a  state  of  demand  setting  out  the  in  a  suit  in  a  justice's  court  by  the  les- 

plaintiff's  cause  of  action.     Roeber  v,  sors  against  the  lessees. 

Society,  etc.,  47  N.  T.  L.  237.  How  Befect  Cored.  —  When  the  com- 

S.  Salt  by  Corporation.  —  Where  a  suit  plaint  before  a  justice  of  the  peace  is 

in  a  justice's  court  was  commenced  by  defective  on  account  of  being  in  the 

a  summons  to  answer  '*  The  Wilson  firm  name  of  the  plaintiffs,  it  may  be 

Sewing  Machine  Company,"  this  was  cured  by  the  process,  amendment,  or  a 

held  to  be  a  sufficient  averment  that  the  pleading     or     suggestion     of    record, 

plaintiff  was  a  corporation  and  to  sup-  wherein   the   names    are  all   properly 

ply  this  omission   in  the  declaration,  stated.     If  the  full  names  appear  in 
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(5)  Allegation  and  Proof.  —  While  the  rules  of  pleading 
applied  to  justices'  courts  are  extremely  liberal,  a  cause  of  action 
must  be  as  fully  proved  in  those  courts  as  in  any  other.'  How- 
ever,  the  rules  regarding  the  correspondence  of  the  allegations 
and  proof  in  such  courts  are  very  loose,  and  it  seems  that  under 
a  general  claim  almost  any  evidence  may  be  introduced  to  prove 
the  cause  of  action.*     Even   a  material  variance  will  not  be 

the  writ  and  title  of  the  case  they  need  Aoeount  Stated.  —  Although  In  a  court 

not  appear  in  the  complaint.     Hellyer  of  record  it  is  necessary,  in  declaring 

V.  Bowser  76  Ind.  35.  upon  an  account  stated,  to  allege  that 

1.  Lewiston  v  Proctor,  37  1*1.  414;  the  defendant  promised  to  pay  the  bal- 
Cicotte  V  Morse,  8  Mich.  424;  Ray-  ance  so  found  to  be  due,  such  an  alle- 
mond  V.  Tra£farn,  12  Abb.  Pr.  (Oneida  gation  is  not  necessary  in  a  justice's 
County  Ct.)  52.  And  see  infra^  II.  5,  court  to  enable  the  plaintifT  to  recover 
/.  (i)  Plaintiff  Must  Prove  His  Case.  as  upon  an  account  stated.     Lustig  v. 

Taken  as  True  imleM  Denied  on  Oath.  Cohen,  44  Mo.  App.  271. 

—  Under  the  Kansas   Justices'  Code,  Damages — Warranty  in  Bale. — Where 

§  84,  where  the  plaintiff  filed  a  bill  of  in  an  action  in  a  justice's  court  the 

particulars  in  a  justice's  court  setting  cause  of  action  stated   in   the  notice 

forth  a  cause  of  action  upon  a  written  was    "  $40   damages    in    the  sale  of 

guaranty    indorsed    on   a  promissory  oxen,"   it  was  held  that  evidence  of 

note,   giving  a  copy  of  the  note  and  warranty  made  in  the  sale  of  oxen  was 

guaranty,  and  alleging  their  due  exe-  admissible.     Dilley  v,  Nusum,  17  Iowa 

cution,  and  the  defendant  filed  no  affi-  238. 

davit  denying  the  execution  of  such  Special  Agreement  —  Becevery  on  Qnan- 

instrument  or  the  making  of  such  in-  torn  Meruit.  —  Where  the  plaintiff  in  a 

dorsement,  it  was  held  that  the  allega-  justice's  court  declared  a  special  agree- 

tions  as  to  the  note  and  indorsement  ment  only,  which  was  not  put  in  evi- 

must  be   taken  as  true   without  any  dence,  it  was  held  that  recovery  might 

proof  thereof,   and   what  they  would  be  had  upon  affiaff/s#x«  m^rvf/for  work 

reasonably  prove  by  way  of  inference,  and    labor  proved  to  have  been  per- 

presumption,  or  implication  must  also  formed,  since  the  case  was  submitted 

be  taken  as  true  unless  the  contrary  without    objection    and    decided,    ap- 

was  shown.     Eggan  v.  Briggs,  23  Kan.  parently,  with  the  whole  merits  before 

710;  Baughman  v.  Hale,  45  Kan.  453.  the  court.     Irvine  v.  Woriendyke,  2  E. 

2.  Special  Damagec.  —  In  Missouri  it  D.  Smith  (N.  Y.)  374. 

is  held  that  the  rule  requiring  the  plain-  Contract   for   Conveyance   of  Land.  — 

tiff  to  plead  special  damages  as  a  con-  Where    the  declaration  in  a  justice's 

dition  precedent  to  their  recovery  does  court  was  "  for  moneys  due  on  contract 

not  apply  to  justices' courts.     Glenville  (lost  by  fire),  damages  for  nonperform- 

V.  St.  Louis  R.  Co.,  51  Mo.  App.  629.  ance  of  contract,"  etc.,  and  the  defend- 

Convertion    Proved  nnder  Aooonnt.  —  ant,  instead  of  calling  for  a  more  full 

Where  the  plaintiff's  statement  of  his  statement    of    the    cause    of    action, 

cause  of  action  in  a  justice's  court  was  pleaded  the  general  issue,  it  was  held 

in  the  form  of  an  account  for  certain  that  the  plaintiff  might  give  in  evidence 

designated  property,  it  was  held  that  a  written  contract  between  him  and  the 

under  this  he  could  prove  a  conversion  defendant  for  the  conveyance  of  lands, 

without  there  being  a  variance  between  and  recover  the  money  due  thereon, 

the  statement  and  the  proof.     Kehoe  v.  Young  v,  Rummell,  5  Hill  (N.  Y.)  60. 

Phillipi,  42    Mo.   App.   292.     But  see  Sealed    Initmment — Mo    ATorment  of 

Sandeen  v,  Kansas  City,  etc.,  R.  Co.,  Seal.  —  A  declaration  in  writing  in  a 

79  Mo.  278.  justice's  court,    without    naming   the 

Open  Account  for  Wages.  —  In  a  suit  form  of  action,  set  forth  that  the  dc- 
before  a  justice  of  the  peace  on  an  open  fendant  leased  certain  premises  of  the 
account  for  wages,  no  formal  complaint  plaintiffs,  and  went  on  to  state  a  cause 
having  been  required  or  filed,  the  plain-  of  action  for  a  breach  of  one  of  the  en- 
tiff  may  prove  a  verbal  contract  for  stip-  gagements  in  the  lease.  Annexed  to 
ulated  wages  if  any  was  made,  or,  if  the  declaration  was  a  paper  purporting 
not.  the  value  of  the  services  rendered,  to  be  a  copy  of  the  lease,  together  with 
Hibbardz/.  Kirby,  38  Ark.  112.  a  notice  addressed   to  the  defendants 
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regarded  as  error  when  not  objected  to  at  the  time  the  evidence 
is  offered.*  But  the  plaintiff  will  not  be  allowed  to  recover  on  a 
cause  of  action  different  from  the  one  on  which  he  declared.* 

stating  that  it  was  a  copy  of  the  lease  against  a  third  person.  Coughlin  v, 
referred  to.  The  instrument  purported  Lyons,  24  Mo.  533. 
to  be  signed  by  all  the  parties,  but  Overflowhig  Lwid — Value  of  Crop. — 
there  were  no  marks  indicating  that  the  In  an  action  in  a  justice's  court  for 
original  had  been  sealed,  nor  was  it  damages  for  injury  to  the  plaintiff's 
averred  in  the  declaration  that  it  was  crop  by  an  overflow  caused  by  the  de- 
sealed..  It  was  held,  nevertheless,  that  fendant,  it  was  held  that  in  order  to 
the  plaintiffs  might  upon  the  trial  give  admit  proof  of  the  value  of  the  crop  the 
in  evidence  and  recover  upon  the  lease,  plaintiff  need  only  file  an  account  of 
although  it  was  a  sealed  instrument,  the  nature  and  damages  and  allege  the 
Smith  V,  Kerr,  3  N.  Y.  144.  amount  thereof.     Ethridge  v.  San  An* 

Where    the    plaintiff   in  a  justice's  tonio,  etc.,  R.   Co.,  (Tex.    Civ.    App. 

court  declared  on  a  special  agreement  1897)  39  S.  W.  Rep.  204. 

as  a  parol  writing,   which,   when  pro-  For  LoMof  a  Tmiik.  —  In  an  action  in 

duced  on  the  trial,'  turned  out  to  be  a  justice's  court  for  the  loss  of  a  trunk, 

under  the  hands  and  seals  of  the  par-  the  plaintiff  may  prove  how  the  trunk 

ties,  it  was  held  to  be  a  variance  which  came  into  the  hands  of  the  defendant, 

was  amendable  and  that  it  might  be  and  the  manner  of  the  loss,  under  a 

disregarded  by   the  justice.      Mosher  general  claim.     Byers  v,  Des  Moines 

V,  Lawrence,  4  Dsn.  (N.  V.)  419.  Valley  R.  Co.,  21  Iowa  54. 

For  Baok  Taxes  —  Speoial  Tax  BoUs. —  1.  Mosher  v.  Lawrence,  4  Den.  (N. 

An  oral  declaration  in  a  justice's  court  Y.)  419. 

stated  that  the  action  was  brought  for  2.  Botkin  v.  Earl,  6  Wis.  393. 

back  taxes  levied  and  assessed  against  Contract  —  Mo  BecoToryinTort.  —  The 

certain  land  previous  to  date  of  the  rule  that  a  party  cannot  sue  in  contract 

purchase,  and  that  on  that  date  the  de-  and   recover  in   tort  is  applicable   to 

fendant  had  given  the  plaintiff  a  war-  justices*  courts.     Edwards  v,  Albrecht, 

ranty  deed  of  the   premises.     It  was  42  Mo.  App.  497. 

held  that  this   declaration  sufficiently  Trespass  —  Goods  Sold   and  DellTered. 

apprised  the  defendant  of  the  plaintiff's  — In  an  action  before  a  justice  where 

claim  that  this  deed  covenanted  against  the  defendant  was  summoned  :o  answer 

such  taxes,   for  breach  of  which  the  an  action  of  trespass,  it  was  held  that 

plaintiff  sought  to  recover,  and  under  the   plaintiff  could  not  recover  on   a 

U  the  plaintiff  might  introduce  special  claim   for  goods   sold  and   delivered, 

tax  roUs  to  establish  the  lien  on  the  Weisberger  v.  White,  2  Pa.  Dist.  Rep. 

3and.     Lynch  v,  Craney,  95  Mich.  199.  626. 

False  Lnprisonment. — A  declaration  Money  Had  and  Beeeived — Goods  Bold 

in  a  justice's  court  for  false  imprison-  and  BeliTered. — Where  the  plaintiff's 

ment  averred   that  the    plaintiff  was  statement  in    a   justice's    court    was 

'*  thereby  delayed  and  injured  in  his  drawn  in  the  form  of  a  count  for  money 

business,"  to  wit,  at  the  venue  stated,  had  and  received,  it  was  held  that  he 

It  was  held  sufficient  to  warrant  evi-  could  not  recover  thereunder  for  goods 

dence  of  damage.    Thompson  t/.  Ells-  sold  and  delivered.     Penningert/.  Reil- 

worth,  39  Mich.  719.  ley,  44  Mo.  App.  255. 

Wrongftil  Belnre  of  Goods.  —  The  Contract  for  Payment  of  Money  —  Pay- 
statement  of  the  cause  of  action  filed  ment  in  Merohandiae.  —  A  state  of  de- 
with  the  justice  was  in  the  following  mand  which  sets  out  a  contract  for  the 
form:  **  L.  &  S.  to  P.  J.  C,  Dr.  1855,  payment  of  a  sum  of  money  is  not  sup- 
Feb.  20th,  to  41  hams,  464  1-2  lbs.,  at  10  ported  by  proof  of  a  contract  to  pay  in 
cents,  $46.45;  2  bbls.  whiskey,  77  1-2  articles  of  merchandise.  Stroud  v, 
galls.,  at  28  cts.,  $21.70;  total,  $68.15."  Shiroer,  8  N.  J.  L.  134. 
It  was  held  that  the  cause  of  action  Megligenoe.  —  Where,  in  an  action 
was  made  good  by  proof  that  the  articles  against  a  railroad  company  for  per- 
enumerated,  being  the  property  of  the  sonal  injury,  the  plaintiff  merely 
plaintiff,  P.  J.  C,  had  been  wrongfully  alleged  that  the  defendant  had  been 
seized,  at  the  instance  of  the  defend-  guilty  of  negligence  in  not  giving  her 
ants,   L.   &  S.,  in  an  attachment  suit  time  to  alight,   it  was  held  that  she 
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(6)  Joinder  of  Causes,  —  Under  the  liberal  rules  of  pleading 
prevailing  in  justices*  courts,  the  plaintiff  may  join  two  or  more 
causes  of  action  not  inconsistent  with  each  other.  ^  A  misjoinder 
of  causes  is  no  defense  to  the  merits,  and  the  objection  is  waived 
if  not  properly  taken.*  Where  the  complaint,  in  addition  to  a 
good  cause  of  action,  alleges  a  cause  of  action  over  which  the 
justice  has  no  jurisdiction,  he  should  disregard  the  latter  and 
render  judgment  on  the  former.' 

c.  Plea    or  Answer  —  (i)  Necessity  For — (a)  in   eoicnd. — 

A  Written  Plea  or  Answer  is  not  usually  required  in  a  justice's  court.^ 

could  not  depend  upon  the  fact  that  (he  mitted  to    recover  in  either  form  of 

door  of  the  car  had  been  left  ajar  and  action  on  making  a  proper  case  by  his 

unfastened   as  an  act  of  negligence,  proof.     Willard  v.  Bridge,  4  Barb.  (N. 

Madden  v.  Missouri   Pac.   R.  Co.,   50  Y.)36i. 

Mo.  App.  666.  Debt  and  Assnmpiit.  —  In  New  Jersey 

1.  Roberts  v.  Quincy,  etc.,  R.  Co.,  43  a  state  of  demand  in  a  justice's  court 

Mo.  App.  287;  Wentworth  v.  Buhler,  3  must  not  join  a  count  in  debt  with  a 

E.  D.  Smith  (tJ.  Y.)  305.  count  in  assumpsit   for    unliquidated 

Meed  Mot  Be  Separately  Stated. —  In  damages.     Rutan  v.  Hinchman,  29  N. 

Missouri   the    plaintiff    in   a  justice's  J.  L.  112. 

court  may  unite  in  his  suit  as  many  2.  Gerould  v.  Cronk,  85  Hun  (N.  Y.) 

causes  of  action  as  he  may  have,  but  500;  Dunham  v.  Simmons,  3  Hill  (N. 

there  is  no  requirement  that  the  causes  Y.)  609;  Willard  v.  Bridge,  4  Barb.  (N. 

of   action   shall  be  separately  stated.  Y.)36i. 

Loomis  V.  Wabash,  etc.,  R.  Co.,  17  Mo.  Does   Mot  Warrant  DisminaL  —  Mis- 

App.  341.  joinder  of  causes  of  action  before  a 

Mo  Purtionlar  Mode  of  Distinguishing,  justice  of  the  peace  does  not  warrant  a 

—  There   is    no    particular    mode    by  dismissal  of  the  suit.     Koons  v,  Wil- 

which  counts  or  causes  of  action  are  to  liamson,  90  Ind.  599. 

be  separated  and  distinguished  from  8.  Van   Etten  v,  Jilson,   6  Cal.    19; 

each  other  in  a  complaint  in  a  justice's  Howard    r.    ValenUne,    20   Cal.   282: 

court.     Any  mode  which  apprises  the  Singer  Mfg.  Co.  r.  Barrett,  95  N.  Car. 

defendant  of  what  is  intended  is  suffi-  36. 

cient.     Hall   v.   McKechnie,  22  Barb.  4.  Alabama,  —  In    a    justice's  court 

(N.  Y.)  244.  the  defendant's  plea  need   not  be  in 

Inoonsistent  Oanies.  —  While  it  is  true  writing  unless  it  is  a  plea  requiring  an 
that  the  court  will  not  regard  the  mere  affidavit  to  verify  it.  Noles  v.  Mar- 
forms  of  proceedings  before  justices  of  able,  50  Ala.  366. 

the  peace,  yet  the  two  classes  of  action,  Arkansas,  —  It  is  not  necessary  for  a 

ex  delicto  and  ex  contractu^  cannot  be  defendant  to  file  a  written  answer  to 

blended  or  united  together,  and  a  re-  the  complaint  or  affidavit  in  replevin 

covery  cannot  be  had  under  the  one  in  the  justice's  court.    Texas,  etc.,  R. 

form   if  the  action   be  of  the    other.  Co.  v.  Hall,  44  Ark.  375. 

Roberts  v.  Quincy,  etc.,  R.  Co.,  43  Mo.  Illinois,  —  In  ILinois  pleadings  in  a 

App.  287;  Beasley  v.  Bradley,  2  Swan  justice's  court  are  oral,  and  every  de- 

(Tenn.)i8o.  fense  may  be  considered  as  pleaded 

Aetions  of  Contraot  and  Tort  should  not  which    appears    under    the  evidence, 

be  joined  in  the  same  complaint  in  a  Stockon  v,  Lochnitt,  31  111.  App.  214. 

justice's   court,    but  where   they  are  See  also  Zuel  v,  Bowen,  78  111.  234. 

joined  in  the  same  complaint,  the  only  Iowa,  —  In  an  action  in  a  justice's 

remedy  is  to  require  the  plaintiff,  upon  court,  if  the  petition,  although  sworn 

joining  issue,  or  before  proceeding  to  to,  does  not  call  for  a  sworn  answer,  an 

trial,  to  elect  to  which  class  of  actions  oral  answer  Is  admissible.     Freiberts- 

he  will  be  confined.    Burdick  v,  Mc-  heyser  v.  Riscbatch,  10  Iowa  587. 

Ambly,   9  How.  Pr.  (Oswego  County  Kansas,  —  In  Kansas  the  defendant 

Ct.)  1x7.  is  not,  as  a  general  rule,  required  to 

Where  No  Objection  Is  Taken  for  such  file  any  written  answer  in  a  justice's 

misjoinder,  the  plaintiff  may  be  per-  court,  but  may  introduce  evidence  to 
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Thus,  it  is  quite  proper  to  plead  orally  such  defenses  as  the  stat- 
ute of  frauds,^  a  former  adjudication,*  another  suit  pending,'  or 
payment;^   and,  indeed,  such  defenses  are  commonly  admitted 

under  a  general  denial  without  special  pleading.'^  However,  in 
certain  cases,  usually  specified  in  the  statute,  the  defendant  must 
file  a  plea  or  answer  in  writing.* 

sustain    any    defense    he    may  have.  Aetions    on   Written    lostnunmiti. — 

Douglass  V.  Easter,  32  Kan.  496;  Wag-  Under    the    statutes   of    some  states, 

staff  V.  Challiss,  29  Kan.  505;  Ziegler  where  suit  is  brought  in   a  justice's 

V,  Osbom,   23   Kan.  464;   German  v,  court  on  a  written  instrument,  if  the 

Ritchie,  9  Kan.  106.  defendant  wishes  to  deny  its  execution 

New  Jersey.  —  In  New  Jersey  a  de-  he  must  file  a  sworn  statement  of  his 

fendantin  a  justice's  court  need  file  no  denial.     Dodge  v.  People,  113  111.  491; 

written  plea  except  where  he  claims  a  McBride  v.  Kilgore,  55  Miss.  242.     See 

set-off.     Bray  v.  Van  Note,  2  N.  J.  L.  also  Glazier  v.   Streamer.   57   111.  91; 

133;  Phillips  V.  M'CulIough,  2  N.J.  L.  Eggan  v,  Briggs,  23  Kan.  710. 

65;  Hewes  v.  Mungan,  2  N.  J.  L.  240;  Nonassumpsit,  —  Although        not 

Freeman  v.  Marsh,  3  N.  J.  L.  65;  Min-  strictly  formal,  a  pleaof  jionassumpsit, 

tas  V.  White,  3  N.  J.  L.  121;    Ivins  v,  sworn  to  and  not  objected  to  by  the 

Ellis,  3  N.  J.  L.  136.  plaintiff,  will  put  in  issue  the  execution 

South  Carolina.  —  In  South  Carolina,  of  a  promissory  note  sued  on  in  a  jus- 

the  defendant  in  a  justice's  court  may  tice's  court.     Glazier  v.  Streamer,   57 

orally    answer    a    written    complaint.  111.  91. 

Williams  v.  Irby,  15  S.  Car.  458.  Non  Est  Factum.  —  In  an  action  be- 

Tennessee^  —  Pleadings    before    jus-  fore  a  justice  on  a  note  for  the  pay- 

tices  of  the  peace,  or  in  suits  originat-  ment  of  money,  the  defendant  offered 

ing    before    them    and    carried    to    a  as  a  plea  an  afiSdavit  which  described 

higher  tribunal,  are  ore  tenus^  except  the  note  and  stated  that  the  defendant 

in  cases  in  which  the  plea  is  required  did  not  sign  said  note  nor  make  his 

to  be   under  oath.     Neville  v.  North-  mark  thereto,  nor  authorize  any  person 

cutt,  7  Coldw.  (Tenn.)  294;  Richardson  to  do  so  for  him,  and  that  said  note  was 

V.  Cato,  9  Humph.  (Tenn.)  464.  wholly  unjust  and  forged.    This  afiS- 

Texas.  —  Rev.  Stat.,  ^§  1603,  1604,  davit  was  held  to  be  a  sufficient  plea  of 

provide   that  the   pleadings  in  a  jus-  non  est  factum  in    a  justice's    court, 

tice's  court    shall  be  oral    except    in  State  v.  Roberts,   11  Humph.  (Tenn.) 

certain  specified  cases.  Whitley  v.  Jack-  539. 

son,  I  Tex.  App.  Civ.  Cas.,  §  576;  Low  Failure  to  File  Denial  at  Execution. — 

V.  Griffin,  (Tex.  Civ.  App.  18^7)  41  S.  Where  the  person  sued  in  a  justice's 

W.  Rep.  73;   Silberberg  v.  Trilling,  82  court  on  a  written  guaranty  indorsed 

Tex.  523.  upon  a  promissory  note  does  not  file 

When  ft  Defendant  Eleoti  to  File  a  Writ-  any  affidavit  denying  the  execution  of 

ten  Answer  before  a  justice  of  the  peace,  such  instrument  or  the  making  of  such 

or  an  appeal  in  the  Circuit  Court,  he  indorsement,he  thereby  admits  nothing 

will  be  held  to  the  issues  tendered  by  beyond  the  execution  of    the  instru- 

his  answer.     Hecht  v.  Caughron,  46  ment  and  the  making  of  the  indorse- 

Ark.  .132.  ment    and    what     those     things    will 

Where  the  defendant  filed  written  reasonably  prove.     Eggan  v.  Briggs, 

defenses  and  there  were  no  entries  in  23  Kan.  710. 

the  docket,  it  was  held  that  the  written  1.  Brown  v.  Higgins,  45  Ark.  456; 
answer  could  be  looked  to  for  the  pur-  Williams  v,  Corbet.  28  111.  262;   Hart- 
pose   of    ascertaining  such    defense,  well  v.  Young,  67  Hun  (N.  Y.)  472. 
Silberberg  tr.  Trilling,  82  Tex.  523.  9.  Dodge    v.   People,    113    111.    491; 

Failure  to  Enter  Oral  Defense  on  IJooket.  Levi  v.  McCraney,  i  Morr.  (Iowa)  91. 

—  A  justice  should  enter  an  oral  de-  S.  Steele  v.  Grand  Trunk  Junction 

fense  on  his  docket,  unless  it  is  imper-  R.  Co..  125  111.  385. 

feet  in  substance,  but  his  failure  to  do  4.  Whitley  v.  Jackson,  i  Tex.  App. 

so  will  not  deprive  the  defendant  of  his  Civ.  Cas.,  g  576. 

defense.     If  it  is  imperfect  the  defend-  6.  See  infra,  II.  3.  c.  (i)  (*)  Benefii 

ant  should  be  allowed  to  amend.     Eddy  of  General  Issue  Without  Pleading. 

r.  Manshaun,  42  Mich.  532.  6.  A  Flea  of  Title  in  a  justice's  court 
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(b)  Benfiflt  of  General  Issue  Without  Pleading.  —  Under  the  statutes  of 
some  of  the  states  the  defendant  in  a  justice's  court  is»  in  most 
cases,  given  the  benefit  of  the  general  issue  without  pleading  it ;  * 
but  he  may,  at  his  election,  waive  its  benefits  by  putting  his 
waiver  of  record.* 

(2)  Time  of  Filing —  (a)  In  General.  —  As  to  the  time  for  filing  a 
plea  or  answer  in  a  justice's  court  in  cases  where  such  pleading  is 
required,  there  is  no  general  rule.  Unless  the  statute  specially 
designates  a  time  for  such  filing,'  it  seems  generally  sufficient  to 
file  it  at  any  time  before  the  actual  commencement  of  the  trial.* 

must  be  in  writing.    Sage  v,  Barnes,  2.  Cross  v,  Pearson,  17  Ind.  6i3. 

9  Johns.  (N.  Y.)  365.  Bight  to  Open  and  Close.  —  In  Indgana 

Flea  to  Jurisdiction.  —  In  Tennessee  a  where  the  defendant  expressly  waives 

plea  to  the  jurisdiction  of  a  justice  of  the  general  denial  which  is  put  in  by 

the  peace  must  be  in  writing,  as  such  statute   without  being  pleaded,  he  is 

a    plea    is    required    to    be    verified,  entitled   to  open  and  close  the  case, 

Crutchfield  v.  Durando,  3  Lea  (Tenn.)  Cross  v.  Pearson,  17  Ind.  612. 

68.  If  the  defendant  does  not  waive  the 

Forcible  Entry.  —  Under  the  Montana  general  issue,  the  plaintiff  is  entitled  to 

Code  Civ.  Pro.,  g  769,  the  defendant  in  open  and  close.     Howard  v.  Cobb,  6 

an  action  for  a  forcible  entry  and  un-  Ind.  5. 

lawful  detainer  of  land  in  a  justice's  8.  Filed  Too  Late.  —  The  6^^^r^ia  Acts 

court  must  file  a  written  answer,  and,  of     1882-1883,    p.    103,   provide    that 

failing  to  do  so,  will  not  be  permitted  '*  whenever  the  defendant  in  any  civil 

to  file  one  on  appeal  to  the   District  suit  in  the  justices'  courts  in  an  un- 

Court,  unless  there  is  a  showing  of  conditional  contract  -in  writing  makes 

surprise,    inadvertence,  or    excusable  defense,  he  shall  make  such  defense  at 

neglect.     Pine  us  v.  Dowd,  11  Mont.  88.  the  first  term  of  said  court."     Under 

And   see  infra^  II.  3.    r.   (4)   What  this  act,  after  judgment  rendered  by  a 

Admissible  under  General  Issue,  justice  of  the  peace  on  an  uncondi- 

1.  Hey  ward  v.   Field,   95    Ga.   714;  tional  contract  in  writing,  no  plea  and 

Cross  V.  Pearson,  17  Ind.  612;    How-  no  appearance  being  made  by  the  de- 

ard  V.  Kisling,  15  Ind.  83;    Buttons,  fendant  at  the  first  term,  it  is  too  late  on 

Lent,  10  Ind.  366;  Howard  v.  Cobb,  6  appeal  to  a  jury  in  that  court  to  defend 

Ind.   5:    Neely   v,    Chinn,    8    Blackf.  by  filing   pleas   of  the  general  issue 

(Ind.)  84;  Columbia  v,  Davis,  5  Blackf.  and  payment  and  introducing  evidence 

(Ind.)   358;    M'Hatton    v.    Bates,    4  thereunder.    McCall  f.  Tufts,  85  Ga. 

Blackf.  (Ind.)  63;  Cowgill  v.  Wooden,  619. 

2  Blackf.  (Ind.)  332;  Sinnamon  v,  Mel-  Where  suit  Is  brought  on  a  promis- 

bourn,  4  Greene  (Iowa)  309;  Schergens  sory  note  in  a  justice's  court  the  plea 

V.  Wetzell,  12  Mo.  App.  596;    Lewis  v»  of  non  est  factum  should  have  been 

Baker,   24  Mo.   App.   682;    Crolot  v.  filed  at  the  first  term;  and   where  it 

Maloy,  2  N.  Mex.  198.  was  not  filed  until  the  second  term« 

Where  He  Fleads  a  Special  Defense  the  there  was  no  error  in  striking  it  out  on 

general  denial  is  still  presumed  to  be  demurrer  on  the  ground  that  it  was 

pleaded.    Howard  v,  Kisling,  15  Ind.  filed  too  late.    Vaughn  v,  Drewry,  79 

83;  M'Hatton  v.  Bates,  4  Blackf.  (Ind.)  Ga.  761. 

63.  4.  West  V,  Rice,  4  Kan.  563;    Boatz 

Mot  Applicable  to  Hon  Est  Factum. —  v.  Berg,  51  Mich.  8;  Bowen  v.  Bell,  19 

The  Indiana  statute  allowing  to  thede-  Johns.  (N.  Y.)  390. 

fendant  in  a  justice's  court  the  benefit  After  BetnmDay  of  Soanont.  —  In  the 

of  the  general  issue  without  pleading  court  for  the  trial  of  small  causes  the 

it  does  not  apply  to  the  action  of  cove-  justice  may  allow  a  defendant  to  file  a 

nant,  for  in   that  action   the  general  plea  of  title  after  the  return  day  of  the 

issue  is  non  est  factum^    which    plea  summons,  but  not  after  ihe   day  to 

must    always    be    verified    by    oath,  which  the  cause  should  be  first  ad- 

Neely  v,  Chinn,   8  Blackf.  (Ind.)  84;  journed.    Shannon  v.  Flood,  13  N.  J. 

Button  V.  Lent,  10  Ind.  366.  L.  301. 
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Xattert  Arinng  After  Isiiie  Joined.  —  Matters  of  defense  arising  after 
issue  joined  may  be  pleaded  puis  darrein  continuance^  or  by 
amendment  of  the  answer.* 

(b)  Pleas  in  Abatement.  —  In  a  justice's  court,  as  in  courts  of  rec* 
ord,  dilatory  defenses  must  be  made  at  the  earliest  opportunity,' 
and  if  not  then  taken  they  are  deemed  waived.* 

(3)  Sufficiency  —  (a)  In  General.  —  As  is  the  case  with  all  plead- 
ings in  a  justice's  court,  the  plea  or  answer  is  liberally  construed, 

Amendment   on   Adjourned    IHiy.  —  A  truth  of  it  before  going  to  the  trial  on 

party  arrested  and  brought   before  a  the  merits    of   the    case.     Pedrick  v. 

justice  on  a  civil  warrant  has  a  right  to  Shaw,  2  N.  J.  L.  54. 

a  reasonable  time  for  pleading.     If  the  West   Virginia  —  Mo  Pleas  in  Abate- 

justice  requires  him  to  plead  immedi-  ment.  —  The     pleadings     in    justices' 

ately,  and  he  pleads  the  general  issue,  courts  are  prescribed  by  statute,  and 

and  the  case  is  then  adjourned,  he  is  no   provision    is    made    for    pleas   in 

entitled  of  right  to  amend  his  pleadings  abatement;    such    plea,   therefore,   to 

and  put  in  any  justification  he   may  the  jurisdiction  of  the  justice,  cannot 

have    on    the  adjourned    day.     Med-  be  properly  filed  either  before  the  jus- 

daugh  V.  Williams,  48  Mich.  173.  tice  or  the  County  Court  to  which  such 

Lms  of  Bight  to  Plead.  —  Where  the  action  may  be  removed  under  the  stat- 

complaint  is  filed  at  the  proper  time  in  a  ute.     Todd  v.  Gates,  20  W.  Va.  464. 

justice's  court,  and  the  defendant  omiis  4.  By  Pleading  (0  the  Merits  in  a  jus- 

to  plead  thereto  and  consents  to  an  ad-  tice*s  court  the  defendant  waives  mat- 

journment  beyond  the  time  limited  for  ters  in  abatement.     Ellis  v,  Galesburg 

pleading,  his  right  to  answer  is  gone  Base  Ball   Assoc,   45   III.   App.    279; 

and  the  pleadings  are  closed.     O'Brien  Woodruff  v.  Woodruff,  4  N.  J.  L.  430; 

V.  Pomroy,  22  Minn.  130.  Montieth  v.  Cash,  i  E.  D.  Smith  (N. 

Where  a  case  before  a  justice  of  the  Y.)  412;  Engel  [v.  Brown,  i  Tex.  App. 

peace  against  several  defendants  had  Civ.  Cas.,  §  803;  Stone  v.  Proctor,  2  D. 

been  settled  by  one  of  them  before  the  Chip.  (Vt.)  108. 

time  set  for  trial,  and  before  the  filing  But  Where  the  Plea  in  Abatement  Is 

of  an  answer,  and  it  had  been  so  en-  Overruled  by  the  justice  the  defendant 

tered  upon  the  docket,  it  was  held  to  does  not  waive  the- objection  by  after- 

be  too  late  after  that  time  to  file  an  an-  wards  pleading  to  the  merits.     Allen 

swer   and    counterclaim.     Holmes    v.  v.  Stone,  9  Barb.  (N.  Y.)  60. 

Hull,  48  Iowa  177.  After  a  General  Gontinnanoe  in  a  jus- 

1.  West  V,  Stanley,  i  Hill  (N.  Y.)  69.  lice's  court,  it  is  too  late  to  interpose  a 
Agreement  to  8abinit  to  Arbitration.  —  plea  in  abatement.     Noles  v.  Marable, 

In  a  justice's  court,  a  plea  of  abate-  50  Ala.  366;  Otis  v,  Ellis,  78  Me.  75. 
ment  puis  darrein  continuance  is  the  After  Jury  CSalled.  —  Where  the  de- 
proper,  if  not  the  only  effectual,  mode  fendant  in  a  justice's  court  neglected 
of  taking  advantage  of  an  agreement,  to  present  a  plea  in  abatement  until 
made  after  issue  joined,  to  submit  to  after  the  jury  had  been  called,  and  two 
arbitration  the  matters  in  controversy  of  them  had  been  challenged  and  their 
in  the  suit;  and  the  defendant,  after  places  supplied  by  others,  it  was  held 
tendering  such  a  plea,  will  not  be  that  by  such  delay  he  had  waived  all 
deemed  to  have  waived  the  discontinu-  matters  In  abatement,  and  that  the  re- 
ance  of  the  suit  by  appearing  on  the  fusal  of  the  court  to  allow  a  plea  in 
trial  and  examining  witnesses.  Res-  abatement  to  be  entered  then  was  no 
sequie  v,  Brownson,  4  Barb.  (N.  Y.)  ground  of  error.  Stiles  v.  Homer,  21 
541-  Conn.  507. 

2.  Price  v,  Peters,  15  Abb.  Pr.  (N.  Y.  Waiver  by  Consent.  —  Where  a  dila- 
C.  PI.)  197.  tory  plea  before  a  justice  of  the  peace 

8.  Beck  V.  Glenn,  69  Ala.  121;  Noles  is,     even    after     judgment     thereon, 

V.  Marable,  50  Ala.  366;  Dodge  v,  Peo-  waived  by  the  consent  of  parties,  judg- 

ple,  113  111.  491.  ment  may  be  rendered  on  the  merits. 

Should  Be  Tried  Before  Kerits. —  Where  and  the  record  may  be  made  up  as  if 

a  plea  in  abatement  is  filed  in  a  jus-  no  such  plea  had  ever  been  interposed, 

tice's  court,  the  justice  should  try  the  Egerton  v.  Hart,  8  Vt.  207. 

12  Encyc.  PI.  c<t  Pr.  —  4^)             721  Volume  XII. 


ClvU  Procedure.        JUSTICES  OF  THE  PEACE.  Fleadinss. 

and  strict  technical  accuracy  is  not  required.*  Therefore,  a  plea 
or  answer  in  a  justice's  court  is  sufficient,  though  inartificially 

drawn,  if  it  clearly  apprises  the  plaintiff  as  to  what  the  defense 
is.*  And  a  strict  correspondence  of  the  pleading  and  proof  is 
not  required.* 

(b)  Meoesalty  for  Terifleation.  —  The  plea  or  answer  in  a  justice's  court 
being  ordinarily  oral,  of  course  it  need  not  in  such  cases  be  verified,'* 

1.  Teagarden  ?/.  Baker,  g  Iowa  271;  Suit  was  brought  on  a  promissory 

Burton  v.  Hill,  4  Greene  (Iowa)  379;  note  which  was  payable  one  day  after 

Whittle  V.  Bailes.  65  Mich.  640;  Fisher  date,  and  had  run  eight  years.     The 

V.  Northrup,  79  Mich.  287.  defendant  pleaded  nonassumpsit  within 

Geaeral  Denial  of  Complaint  Sufflolent.  six  years,  when  he  should  have  pleaded 

—  Under  the  California  Civil  Practice  actio  non  accrevit  within  six  years. 
Act.  §  574,  the  answer  to  a  verified  com-  The  error  being  pointed  out,  he  asked 
plaint  in  an  action  in  a  justice's  court  leave  to  amend,  but  the  justice  refused 
need  not  controvert  specifically  the  it.  It  was  held  that  the  plea  as  it  stood 
allegations  of  such  complaint.  A  gen-  fairly  apprised  the  plaintiff  of  the  de- 
eral  denial  of  the  allegations  of  the  fense  relied  upon,  namely  the  statute 
complaint  conforms  substantially  to  of  limitations,  and  the  justice  should 
the  statute.  Sullivan  v.  Gary,  17  Cal.  have  allowed  the  defendant  the  benefit 
80;  Minturn  v.  Burr,  20  Cal.  49.  of  it,  either  with  or  without  the  amend- 

Amended  Answer  Containing  Ko  Denial,  ment.    Snyder  t/.Winsor,  44  Mich.  140. 

—  Where  the  defendant  in  a  justice's  2.  Eddy  v,  Manshaun,  42  Mich.  532; 
court  filed  a  general  denial  of  the  com-  McGrath  r.  O'Brien,  4a  Minn.  13; 
plaint  and  afterwards  amended  his  an-  Houghton  v.  Beck,  9  Oregon  325. 
swer,  setting  up  matters  of  justification  Plea  (0  Jnriediction — Faets  Mnst  Be 
and  containing  no  denial,  it  was  held  Stated. —  In  a  plea  to  the  jurisdiction 
that,  under  the  liberal  rules  of  pleading  of  a  justice,  founded  upon  the  privilege 
in  such  courts,  the  amended  answer  of  the  person,  the  want  of  proper  pro- 
would  be  considered  as  containing  a  cess  or  return,  or  upon  any  other  cir- 
denial,  since  the  defendant  evidently  cumstances  not  relating  to  the  cause 
intended  it  to  be  in  addition  to  his  of  action,  the  facts  exhibiting  the 
original  answer.  Van  Curent/.  Switzer.  alleged  defect  must  be  specially  stated. 
(Supreme  Ct.)  11  N.  Y.  Supp.  263.  Swartwout  v,   Roddis,  5  Hill  (N.   Y.) 

Motion  toDiimiss.  —  The  pleadings  in  118, 

-%  justice's  court  are  not  required  to  be  Answer    Mot    Suillolently    Speeiflo. — 

technical.     Therefore,  a  motion  by  the  Where  the  defendant's  answer  in    a 

defendant  to  dismiss  the  writ  because  justice's  court   is  not  sufficiently  ex- 

the  plaintiff's  full  Christian  name  did  plicit  to  enable  the  plaintiff  to  under- 

not  appear  in   the  affidavit,  writ,   or  stand  it,  the  plaintiff  should  demur  to 

declaration  may  be  taken  as  equivalent  it,  or  ask  the  justice  to  require  the  de- 

to    a    plea  in  abatement.     Fisher  v,  fendant  to  exhibit  his  demands  or  state 

Northrup,  79  Mich.  287.  theii  nature  so  far  as  is  in  his  power; 

Statute  of  Limitations.  —  In  an  action  and  failure  of  the  plaintiff  to  take  either 

on  a   promissory    note  in  a  justice's  of  these  steps  is  a  waiver  of  the  objec- 

court,  the  defendant  pleaded  the  gen-  tion.    Connors  v,  Taylor,  13  Wis.  231. 

eral  issue  and  payment,  and  further  8.  Greff     z*.    Blake,    16    Iowa    222; 

alleged  that  "  the  note  is  of  m)  legal  or  Schuyler  v,  Ross,  (Supreme  Ct.)  13  N. 

binding  force  or  validity  if  it  had  not  Y.  Supp.  944;   Connors  v,  Taylor,  13 

been  paid  eleven  years  ago."    The  de-  Wis.  230. 

fendant    afterwards    asked    leave    to  4.  See  supra^  II.  3.  r.   (i)  Necessity 

amend  so  as  to  plead  the  statute  of  for ;  and  see  infra^  II.  3.  c,  (4)   What 

limitations,  which  the  justice  refused.  Admissible  under  General  Issue. 

It  was  held  that,  under  the  loose  mode  Plea  in  Abatement.  —  In    a  justice's 

of  pleading  allowed  in  justices'  courts,  ':ourt  a  plea  in  abatement  need  not  be 

the  answer  sufficiently  set  up  the  stat-  verified  by  affidavit.     Henry  v.  Lane, 

ute  of  limitations  to  justify  and  require  2  Mo.  201;   Gilbert  v  Vanderpool,   15 

the  amendment  if  necessary.     Leonard  Johns.  (N.  Y.)  242.     But  sec  Storm  v. 

V,  Foster,  7  Hun  (N.  Y.)  464.  Worland,  19  Ind.  203. 
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but  some  of  the  statutes  require  the  defendant  to  verify  his  answer 
in  certain  cases.  ^ 

(4)  What  Admissible  utider  General  Issue.  —  As  a  general  rule 
a  defendant  in  a  justice's  court  may  introduce  under  the  general 
issue  evidence  in  support  of  any  defense  he  may  have.*  •  Under 
the  statutes  of  some  states  there  are  certain  excepted  defenses 
which  must  be  specially  pleaded,'  but  ordinarily  no  special  plead- 
ing is  required  in  order  to  set  up  a  special  defense.* 

1.  Tcriflad  OomplAint  Served  with  Sam-  Harrington,  75  Ind.  379;  U.  S.  Express 

mons.  —  Under  the  New  York  Laws  of  Co.  v,  Keefer,  59  Ind.  263;  Bernhamer 

1881,  c.  414,  §  2,  where  the  complaint  v,  Conard,  45  Ind.  151. 

in   a  justice*s    court  is    verified    and  8.  Statute  of  Limitatioiis  -^  Indiana,  — 

served  with  the  summons,  the  defend-  Under  the  Indiana  Rev.  Stat.  (1896), 

ant's  answer  must  also  be  in  writing  §  1460,  the  statute  of  limitations  must 

and  verified.     Rude    v,    Crandell,    11  be  pleaded  specially.     U.  S.   Express 

Civ.  Pro.  Rep.  (Allegany  County  Ct.)  Co.  v.  Keefer,  59  Ind.  263;  Cincinnati, 

II.  etc.,  R.  Co.  V.  Ridge,  54  Ind.  39;  Bern- 

VnleM  a  Copy  of  the  Terifled  Complaint  hamer  v.  Conard,  45  Ind.  151;  McMil- 

Jm  Served  with  the  summons,  the  de-  len  v,  Terrell,  23  Ind.  163;    Forgey  v. 

fendant  need  not  verify   his  answer.  Tucker,  11   Ind.  320;    Button  v.  Lent, 

Vaughn  v.  Lego,  15  Civ.  Pro.  Rep.  (N.  10  Ind.  366;    Louisville,  etc.,  R.  Co.  v. 

Y.  Supreme  Ct.)  164.  Parish,  6  Ind.  App.  89. 

Suffleieiit  Teiifleatioii.  —  In  a  justice's  The  rule  is  otherwise  in  other  states, 

court  a  verification  to  an   answer,  in  See  the  next  note, 

effect  that  a  party,  agent,  or  attorney  Xatter  in  Abatement.  —  In  some  states 

verified  the  pleading  and  believes  it  to  the   statutes  provide  that  matters  in 

be   true,   is    sufficient.      Schwerin    v,  abatement  must  be  pleaded  specially. 

Mills,  2  Hilt.  (N.  Y.)  394.  Powers  v.  Fletcher,  84  Ind.  154;  U.  S. 

Olgeetion   to  Defective  Terifteation. —  Express  Co.  v,  Keefer.  59   Ind.  263; 

Where  the  plaintiff  in  a  justice's  court  Otis  v.  Ellis,  78  Me.  75. 

objected  that  the  defendant's  answer  Another  Aetion  Pending.  —  Under  the 

was  not  •*  duly  verified  as  required  by  New    York    Code    Civ.    Pro.,   §   2938, 

law,"  it  was  held  that  the  objection  the  pendency  of  another  action  for  the 

was  notgood,  because  it  did  not  specific-  same  cause  of  action  must  be  set  up  in 

ally  point  out  the  particulars  wherein  the  answer,  else  no  advantage  can  be 

the  verification  was  defective.     Rude  taken  of  it.     It  cannot  be  proved  by 

V.  Crandell,  11  Civ.  Pro.  Rep.  (Allegany  testimony  of  witnesses,  that  not  being 

County  Ct.)  11.  the  best  evidence.  Wright  v.  Maseras, 

S.  Patterson  v.  Newton,  74  Ga.  366;  56  Barb.  (N.  Y.)  521. 

Douglass  V,  Easter,  32  Kan.  496;  Wag-  Title  to  Land.  —  In  some  states  title 

staff  V.  Challiss,  29  Kan.  505;  Zeigler  to    land    must    be  specially   pleaded. 

V.  Osborn,  23  Kan.  464;    German   v.  Otis  v.  Ellis,  78  Me.  75;  Colby  v,  Stev- 

Ritchie,  o  Kan.  106;  Wilbur  v,  Taber,  ens,  38  N.  H.  191.     And  see  supra^  I. 

9  Gray  (Mass.)  361 ;  Holmes  v.  Wood,  8.  c.  How  Question  Raised, 

6   Mass.   I;   Dwyer  v,  Denny,  6  Mo.  Set-off.  —  In    some    states    a    setoff 

App.  578.  must  be  specially  pleaded.     See  infra. 

Special   Flea    PenniMible.  —  The    re-  l\, '^,  c.  {^)  Setoff", 

quirement  that  in  cases  tried  before  a  4.  The  Statute  of  Limitations  may  be 

justice  the  plea  shall  be  the  general  taken  advantage  of  in  a  justice's  court 

issue  in  all  cases,  with  notice  of  any  under  the  general  issue.     Sanford  v, 

special  defense,  is  mere  matter  of  form  Shepard,    14    Kan.   228;    Williams    v, 

and  will  not  invalidate  a  special  de-  Root,  14  Mass.  273.     But  in  Indiana  it 

fense  pleaded  alone.     Eddy   r.  Man-  must  be  specially  pleaded.     Rev.  Stat, 

shaun,  42  Mich.  532.  Ind.  (1896),  §  1460.     And  see  the  pre- 

It  Is  HaimleM  bror  to  sustain- a  de-  ceding  note, 

murrer  to  an  answer    in    a  justice's  Statute  of  Frauds.  —  In  an  action  be- 

court  which  does  not  set  up  a  defense  fore  a  justice  on  a  contract  within  the 

required  to  be  specially  pleaded.  Pow-  statute  of  frauds,  the  plea  of  statute  is 

ers  V,  Fletcher,  84  Ind.  154;  Lawless  v.  presumed   to  be   pleaded,    no  written 
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(5)  Set-off—  (a)  Mut  Be  Set  Up  at  Trial.  —  Where  the  defendant  in 
a  suit  before  a  justice  of  the  peace  has  a  counterclaim  against  the 
plaintiff,  he  must  set  it  off  at  that  time,  else  he  will  be  forever 
barred  from  recovering  thereon.* 

Mut  f  lead  Bpeeially  or  OIto  Motioe.  —  It  is  the  general  rule  that  the 
defendant  must  either  plead  his  set-off  specially  or  give  notice  of 
it  to  the  opposite  party  at  the  time  of  joining  issue,  and,  failing 
to  do  so,  cannot  afterwards  avail  himself  of  it.* 

plea    being     necessary.      Barrett    v.  township.     M'Cormick  v.  Maxwell,  4 

Riley,  4.2  111.  App.  258.  Blackf.  (Ind.)  168. 

Tender. —  In  a  justice's  court  a  ten-  1.  Henry    v,  Milham,   13   N.  J.  L. 

der  may  be  given  in  evidence  under  266,-   Johnson  v.  Pennington,  15  N.  J. 

the  general  issue.     Colby  v,  Stevens,  L.  188;  Douglas  v.  Hoag,  i  Johns.  (N. 

38  N.  H.  191.  Y.)  283;  Serjeant  ».  Holmes,  3  Johns. 

Infuioy    may  be  given   in   evidence  (N.  Y.)  428;    Waring  v,  Lockwood,  10 

under  the  general  issue   in   justices'  Johns.  (N.  Y.)  108;    Baldwin  v,  ViTals- 

courts.     Smith  v.  Van  Houten,  9  N.  J.  worth,  Hill   &   D.  Supp.  (N.  Y.)  340; 

L.  381.  Felpel  v.  Hershour,  128  Pa.  St.  587. 

CoTerture.  —  In  a  suit  upon  a  prom-  Mo  GroM-aetio&.  —  If  a  party  sued  in 

issory  note,  commenced  before  a  jus-  a  justice's  coun  has  a  demand  against 

tice  of  the  peace,  the  coverture  of  the  the  plaintiff  he  must  plead  it  as  set-off 

defendant,  the  maker,  at  the  time  of  and  cannot  bring  a  cross-action  there- 

the  execution  of  the  note,  is  a  bar  to  for.     Johnson  v.  Pennington,  15  N.  J. 

the  action,  and  may  be  given  in  evi-  L.  188. 

dence  without  being  pleaded  specially.  8et-oiF  Greater  than  PlaintUTi  Demand. 

Higgins  V.  Willis,  35  Ind.  371.  —  Where,  in  an  action  before  a  justice, 

I^yment.  —  Under   a  general  denial  the  defendant  produced  a  running  ac- 

the  defendant  in  a  justice's  court  may  count  against  the  plaintiff  by  way  of 

prove  payment.     Lane  v.  Kenworthy,  set-off,  exceeding  two  hundred  dollars, 

43  Ind.  116;    Hill  V,  Sleeper,   58  Ind.  which  the  justice  rejected  because  it 

221;  West  z/.  Moody,  33  Iowa  137;  Reed  was  not  fully  substantiated,  and  gave 

V.  Snodgrass,  55  Mo.  180.  judgment  for  the  plaintiff,  it  was  held 

Discharge  In  Bankniptey.  —  Under  the  that,  the  defendant  being  bound  to  set 

New  Jersey  statute  providing  that  in  a  off  his  demand,  if  any  part  of  it  was 

justice's  court  no  pleas  are  necessary  proved  it  ought  to  have  been  allowed, 

except  set-off  and  title  to  land,  a  dis-  and  if  more  than  twenty-five  dollars,  a 

charge  in   bankruptcy  may  be  intro-  judgment  ought  to  have  been  given 

duced  in  evidence  under  the  general  against  the  plaintiff  for  the  balance; 

issue.     Vandoren  v.  Gaston,  52  N.  J.  and  that  the  justice  erred  in  rejecting 

Lr  321.  the  set-off  altogether.     Smith  v.  Burke, 

Oontrilmtory  Kegligenoe.  —  In  a  jus-  10  Johns.  (N.  Y.)  no. 

tice's  court  a   defendant  may    prove  May  Bely  on  Other  Defenses.  —  A  party 

contributory  negligence  without  plead-  who  files  a  set-off  is  not  precluded  in  a 

ing  it.     Glenville  v.  St.  Louis  R.  Co.,  justice's  court  from  relying  upon  any 

51  Mo.  App.  629.  other  just  defense  on  the  trial.     Price 

The  Con^deration  of  a  Kote  on  which  v.  Combs,  12  N.  J.  L.  188. 

an   action   is  brought    in    a    justice's  2.  Wright    v.    Potter,    38    Ind.    61; 

court  may  be  inquired  into  without  a  Frisby  v.  Ritman,  2  Mo.   App.   Rep. 

special  plea.    Greer  v,  George,  8  Ark.  1365;  Waring  v.  Lockwood,  10  Johns. 

131;  Davis  V.  Grater,  62  Ind.  408.  (N.   Y.)   108;    Williams  v.  Irby,  15  S. 

The  Eziitenoe  of  a  Oorporation  may  be  Car.  458.     But  see  Baughman  v.  Hale, 

put  in  issue  by  the  defendant  without  45  Kan.  453. 

a  denial  under  oath,  and  even  without  a  Mnst  Be  Filed  In  Btte  Time.  —  The  de- 
written  denial  of  any  kind.  Stanley  v,  fendant's  plea  of  set-off  must  be  filed 
Farmers'  Bank,  17  Kan.  592.  in  due  time.     Alexander  t/.  M'Cleanon, 

Prooesi  Issued  (hit  of  Wrong  Township.  2  N.  J.  L.  343. 

—  In  a  justice's  court  the  defendant  Where  Ilaintiff  Bets  Out   Entire  Ae- 

may  show  under  the  general  issue  that  oount.  —  Where  the  plaintiff  in  his  bill 

process  did  not  issue  out  of  the  proper  of  particulars  has  set  out  the  entire 
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• 

(b)  SuAeieney.  —  Strict  technical  accuracy  is  not  required  in  a 
plea  of  set-off;  it  is  only  required  to  be  sufficiently  specific  and 
intelligible  to  apprise  the  plaintiff  of  the  defendant's  claim  against 
him.^  If  the  plaintiff,  at  the  time  a  set-off  is  interposed,  makes 
no  objection  to  it  for  want  of  certainty,  he  cannot  raise  any 
objection  on  that  account  at  the  trial.* 

(6)  Title  to  Land.  —  The  manner  of  raising  the  question  of 
title  to  land  has  been  treated  in  a  preceding  section.' 

d.  Reply.  —  In  many  of  the  states  the  statutes  make  no  pro- 
vision for  a  reply,  and  where  such  is  the  case  the  allegation  of 
new  matter  in  the  answer  is  deemed  controverted,  and  the  plain- 
tiff may  introduce  evidence  either  in  denial  or  by  way  of  avoid- 
ance.*    But  where  the  plaintiff  does  reply,  an  error  in  overruling 

account  —  (he    credits    as  well  as  the  must  be  treated  as  a  nullity  unless  the 

debits  — r  and  the  only  question  is  as  to  plaintiff  by  some  act  had  recognized  its 

the  amount  due  thereon,  proof  may  be  validity  as  pleading,  so  as  to  preclude 

received  as  to   such  account  without  him  from  raising  objection  for  want  of 

the  defendant  pleading  the  same  items  verification;  and  therefore  the  plaintiff 

as  a  set-off.     Clarine   v.   Nelson,    15  did  not  admit  the  counterclaim  by  his 

Neb.  440.  failure  to  reply.     Thompson  v,  Killian, 

Set-off  M  Admission  of  Plaintiff^s  De-  25  Minn.  iii. 

mand.  —  Where  the  defendant  in  a  jus-  What  Sot-off  Pleadable.  —  A  set-off,  to 

tice's  court,  without  denying  the  plain-  be   pleadable  before  a  justice   of  the 

tiff's  claim,   merely  alleged  a  set-off,  peace,  must  not  only  be  an  account, 

which  was  not  proven  at  the  trial,  it  demand,  or  cause  of  action  cognizable 

was  held  that  he  admitted  the  plain-  before  him,  but  he  should  enter  on  his 

tiff*s  claim  by  such  pleading,  and,  fail-  docket    the    nature    as    well    as    the 

ing    to    prove    his    set-off,    judgment  amount  of  it.     Huggins  v.  Lemmon,  4 

should  have  beeen  rendered  in  favor  Houst.  (Del.)  304. 

of  the  plaintiff.    Gregory  v.  Trainer,  i  2.  Bell  v.  Davis,  8  Barb.  (N.  Y.)  210; 

Abb.  Pr.  (N.  V.  C.  PI.)  209.  Civill  v.  Wright.  13  Wend.  (N.  V.)  403. 

1.  Waikins  v.   Ford,  69   Mic|i.   357;  8.  See  supra,    I.  8.  c.  How  QiusHon 

M'Cormick  v.  Brookfield,  4  N.  J.  L.  77.  Raised. 

TheFiliiig  of  aBiUof  Partionlars  of  an  4.  Patterson  v.  Newton,  74  Ga.  3616; 
account  is  sufficient  plea  of  set-off  be-  Blacker  v,  Dunbar,  108  Ind.  217;  But- 
fore  a  justice.  Button  v.  Lent,  10  ton  v.  Lent,  10  Ind.  365;  Lamb  v, 
Ind.  365.  Bush,   49  Mo.   App.   '^37;    Conklin  v. 

Must  Contain  Items.  —  Where  the  de-  Field,  37  How.  Pr.  (Suffolk  County  Ct.) 

fendant  in  a  justice's  court  files  a  plea  455;    Wilcox  v.   Palmeter,  2   Hun  (N. 

of  set-off,  it  must  contain  the  items  of  Y.)  517;  Hodges  v.  Hunt,  22  Barb.  (N. 

the  account.    Walton  v.  Lippincott,  2  Y.)  150. 

N.  J.  L.  149;  Montgomery  V.  Snowhill,  Infiuiey.  —  Where,     in     a     justice's 

2  N.  J.  L.  341;  Doughty  v,  Jones,  3  N.  court,  the  defendant  sets  up  infancy  in 

J.|  L.  233.  his  answer,  the  plaintiflf  may,  without 

Mnst  Sbow  Breach  of  Contract.  —  In  an  replying  or  amending  his  complaint, 

action  before  a  justice  of  the  peace  for  prove  the  making  of  a  new  promise  by 

damages  for  breach  of  contract,  a  no-  the  defendant  after  he  became  twenty- 

tice  of  recoupment  by  the  defendant  is  one  years  of  age.     Hodges  v.  Hunt,  22 

defective  if  it  fails  to  allege  wherein  Barb.  (N.  Y.)  150. 

the  plaintiff  broke  the  contract.     Kerr  Set-off — Minnesota.  —  In   Minnesota, 

V.  Bennett,  (Mich.  1896)  67  N.  W.  Rep.  however,  where    the  defendant's  an- 

564.  swer  alleges  a  set-off,  the  plaintiff  must 

▼erifteation.  —  Where,   to    a  verified  reply,  and  failing  to  do  so  will  be  held 

complaint  in  a  justice's  court,  the  de-  to  have  admitted  the  set-off.    Taylor  t^. 

fendant  filed  an  unverified  answer  set-  Bissell,  i  Minn.  225. 

ting   up   a  counterclaim,  it   was  held  Admits  Nothing  Except  Set-off,  —  In 

that    the    answer,    being    unverified,  Minnesota,  where  the  plaintiff  in  a  jus- 
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a  demurrer  to  such  reply  will  not  be  harmless  error  if  the  defend- 
ant has  been  injured  thereby. ' 

4.  Jury  Trial  —  a.  In  General. — As  a  justice's  court  is 
entirely  of  statutory  creation,  the  statutes  should  be  consulted  as 
to  the  right  of  trial  by  jury  and  the  practice  in  relation  thereto  in 
such  courts.*  What  is  the  proper  stage  of  the  proceedings  at 
which  to  demand  a  jury  is,  of  course,  a  matter  dependent  upon 
the  terms  of  the  statutes,  but  it  may  be  stated  as  a  general  rule 
that  such  demand  should  be  made  before  the  justice  has  pro- 
ceeded to  inquire  into  the  merits  of  the  case.' 

Waiver  of  Jury  Trial.  —  Where  a  party  in  a  justice's  court  has 
demanded  a  trial  by  jury,  it  is  competent  for  him  to  waive  that 
mode  of  trial,  either  by  consent  ^  or  by  failure  to  comply  with  the 
terms  of  the  statute.*     See  in  general  article  JURY,  ante,  p.  223. 

tice's  court  fails  to  reply  to  the  defend-  party  toielief  by  petition  to  the  County 

ant's  answer,  he  admits  nothing  except  Court.     Brown  v,  Irwin.  21  Vt.  68. 

a  counterclaim.     Walker  v.  McDonald,  8.  Hall  v.  Chicago,  etc..   R.   Co.,  65 

5  Minn.  455.  Iowa  258,  White  v.  Hathaway.  50  N. 

Sufficient  Denial.  —  Where   a   plain-  I.  L.  119;  Mead  r.  Darragh,  1  Hilt.(N. 

tiff's    oral    reply,    though     informal,  V.)  395.     See  also  article  Jury,  ante^ 

showed  clearly   his  intent   to  put  in  p.  223. 

issue  the  defendant's  counterclaim,  it  Too  Late  After  Adljoiimment.  —  It  is  too 

was  hefd  a  sufficient  denial  of  the  de-  late  to  demand  a  jury  in  a  justice's 

fendant's  counterclaim  as  a  subsisting  court  upon  a  day  to  which  the  cause 

cause  of  action.     Rauen  v.   Burg,  38  has  been  adjourned  after  joining  issue. 

Minn.  389.  Mason  v.  Campbell,  i  Hilt.  (N.  Y.)  291. 

1.  Blacker  v.  Dunbar,  108  Ind.  217.  Compare  Mead  v,  Darragh,  i  Hilt.  (N. 

%t  For  a  general  discussion  of  juries  Y.)  395. 

and  jury  trials,  see  the  article  Jury,  The  Mere  Inipection  of  a  Kote   pre- 

ante^  p.  223.     As  to  verdicts,  see  article  sented  to  a  justice  is  not  such  com- 

Verdicts.  mencement  of  a  trial  of  the  cause  as  to 

In  Kew  York  a  party  may  either  sub-  prevent  the  party  from  demanding  a 

mit  his  case  to  the  justice  or  call  for  a  trial    by    jury.      Olney    v.    Bacon,    i 

jury,  and,  having  called  for  a  jury,  the  Johns.  (N.  Y.)  142. 

justice  cannot  interfere  with  the  jury.  4.  Hosford  v.  Carter,  10  Abb.  Pr.  (N. 

Blumburg  v.  Briggs  (Buffalo  Super.  Ct.)  Y.  C.  PI.)  452. 

10  N.  Y.  St.  Rep.  242.  6.  Conduot   Amonntiiig  to  Waiver.  — 

In  Maiiaohnietti.  —  Under  the  Mas-  Where  one  of  the  talesmen  was  unable 
sachusetts  Statutes  of  1852,  c.  314,  to  attend  in  a  justice's  court,  the  de- 
allowing  either  party  in  an  action  be-  fendant  refused  to  try  the  cause  before 
fore  a  justice  to  demand  a  trial  by  jury  the  jurors  who  appeared,  objected  to 
where  the  amount  demanded  exceeded  the  issuing  of  a  new  venire,  and  re- 
twenty  dollars,  it  was  held  that  the  right  fused  to  have  a  talesman  called.  The 
to  a  jury  depended  upon  the  amount  jury  was  dismissed,  at  his  request,  and 
stated  in  the  ad  damnum  of  the  writ,  he  applied  for  an  adjournment  on  ac- 
and  not  upon  the  statement  of  the  count  of  the  absence  of  witnesses,  but 
demand  in  the  declaration.  Trees  v.  did  not  show  that  he  had  attempted  to 
Rushworth,  9  Gray   (Mass.)  47.  procure  their  attendance.     It  was  held 

Judgment  by  IMbtdt  —  ABseieinent  of  that  the  defendant's  conduct  amounted 
Bamages.  —  When  a  party,  sued  before  to  a  waiver  of  a  jury,  and  that  the  jus- 
a  justice  of  the  peace,  suffers  judgment  tice  was  right  in  refusing  an  adjourn- 
by  default,  and  the  case  is  continued  mentand  in  trying  the  cause  without  a 
for  the  assessment  of  damages,  the  re-  jury.  Babcock  v.  Hill,  35  Barb.  (N.  Y  ) 
fusal  of  the  justice  to  allow  the  dam-  52. 

ages  to  be  assessed  by  a  jury  is  not  the  Failure  to  Pay  Jnry  Fees  in  season  for 

denial  of  a  right  which  will  entitle  the  the  issuing  of  the  venue  is  a  waiver  of 
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b.  Appeal  to  Jury.  —  In  some  states  there  are  statutes  pro- 
viding for  an  appeal  to  a  jury  from  a  judgment  rendered  by 
a  justice  of  the  peace.  ^  Such  proceedings  are  purely  statutory  in 
origrin  and  character,  and  therefore  the  practitioner  should  look 
to  the  statutes  for  the  practice  in  regard  thereto.* 

th?  right  to  a  trial  by  jury.     Kilpatrick  1.  Alabama.  —  Under    the    Alabama 

V.  Carr,  3  Abb.  Pr.  (N.  Y.  C.  PI.)  117.  Code,  g  3619,  providing  for  an  appeal 

laihire  (0  Appear  on  Adjonmad  Day.  —  to  a  jury  from  a  judgment  rendered  by 

Where,  in  a    justice's  court,  a  party  a  justice,  such  appeal  is  not  confined  to 

has  demanded  a  trial  by  jury  and  has  actions    for    the    recovery    of  specific 

failed  to  appear  on  the  adjourned  day,  property,   but  applies  also  to  actions 

the  justice  may  proceed  to  hear  the  founded  on  contracts  and  actions  for 

cause  without  a  jury.     Kilpatrick  v,  the  recovery  of  damages.     East  Ten- 

Carr,  3  Abb.  Pr.  (N.  Y.  C.  PI.)  117.  nessee,  etc.,  R.  Co.  v.  Hughes,  76  Ala. 

Tkllnra  to  Gall  for  Mew  l^xj*  —  Under  590. 

the  New  Jersey    Justices'   Act,   §   33,  Georgia.  —  In  Georgia  a  right  of  ap- 

either  party  to  an  action  in  a  justice's  peal  to  a  jury  in  a  justice'b  court  in 

couit.  after  the  defendant  has  appeared  civil  cases  exists  in  all  cases  over  which 

or  put  in  his  plea  and  before  the  justice  the  justice  has  jurisdiction.     Hendrix 

has  proceeded  to  inquire  into  the  mer-  v.    Mason,    70   Ga.    523;    Jackson    v. 

its  of  the  causes,  may  demand  a  trial  by  Lewis,  76  Ga.  92;  Bates  v,  Messer,  76 

jury,  and  thereupon  the  justice  is  re-  Ga.  696. 

quired  to  award  his  venire  for  a  jury.  ilaeetion  of  Law  or  Tket.  — The  right 

IJnder  section  41,  if  the  jury  disagree,  of  appeal  to  a  jury  in  a  justice's  court 

other  writs  of  venire  may  ifisue  in  the  in  civil  cases  exists  whether  the  judg- 

same  cause  until  a  verdict  be  obtained,  ment  of  the  justice  was  rendered  upon 

Where  the  jury  disagreed,  and,  neither  questions  of  law  or  of  fact  or  upon  a 

party  calling  for  a  new  jury,  the  jus-  combination  of  both.     Bates  t^.  Messer, 

tice  proceeded   to  try  the  case,  it  was  76  Ga.  696. 

held  that  the  failure  to  call  for  a  new  Jndipieiit  on  the  Keriti .  —  Where,  on 

jury  was  a  waiver  of  the  right  to  it,  and  the  trial  of  a  claim  case  before  a  justice 

the  justice  had  power  to  proceed  in  due  of  the  peace,  the  magistrate  rendered 

course  to  trial  and  judgment.     White  a  judgment  in    these  words:   "  After 

V.  Hathaway,  50  N.  J.  L.  119.  hearing  the  evidence  in  this  case,  it  is 

The  Defendant'!  Abeenoe  from  Further  adjudged  and  ordered  that  the  claim  be 
Frooeedingt  in  a  justice's  court  after  de-  dismissed  at  claimant's  cost,  and  prop- 
manding  a  jury  and  paying  the  jury  fee*  erty  found  subject,  and  the^.  fa^  pro- 
does  not  amount  to  a  waiver  of  the  jury,  ceed  against  said  property,"  it  was 
and  the  justice  cannot  proceed  to  try  the  held  that  this  was  an  adjudication  upon 
case  alone.     Boatz  v.  Berg.  51  Mich.  8.  the  merits  of  the  claim,  and  that  it  was 

Jnitioe  Shotdd  Be  liberal  hi  Allowing  the  claimant's  right  to  enter  an  appeal 

Jury  Trial.  —  The  right  of  trial  by  jury  to  a  jury  in  the  justice's  court.     Reed 

is  a  valuable  one,  and  a  justice  of  the  v.  De  Laperiere,  99  Ga.  93. 

peace  ought  not  to  be  overstrenuous  or  A  decision  in  a  justice's  court,  made 

technical  in  finding  causes  for  a  waiver,  by  the  presiding  justice,  to  the  effect 

If  he  has  any  doubt,  or  is  not  able  to  that  the  plaintiff's  evidence  is  insuffi- 

certify  in  positive  terms  that  no  jury  cient  to  uphold  the  action,  though  the 

was  demanded  at  the  time  provided  for  judgment  be  one  dismissing  the  suit,  is 

by  statute,  he  should  entertain  the  de-  an  adjudication  upon  the  merits  as  to 

mand  and  allow  a  jury  to  be  struck  the  matter  of  fact  involved  in  the  trial, 

and  impaneled.     Pontiac,  etc..  Plank-  and  the  plaintiff  is  entitled,  by  virtue 

road  Co.  v,  Hopkinson,  69  Mich.  10.  of  section  4157a  of  the  code,  to  appeal 

Jnitioe  May  drder  Jnrj  in  His  Diaere-  to  a  jury  in  that  court  from  the  judg- 

tion.  —  The  neglect  to  demand  a  jury  ment  so  rendered.    There  was  no  error 

in  a  justice's  court  within  the  time  pre-  in  refusing  to  sanction  the  petition  for 

scribed  by  law  waives  only  the  right  to  certiorari.     Savannah,  etc.,   R.  Co.  v. 

the  jury;  it  does  not  deprive  the  justice  McMillan,  95  Ga.  504. 

of  the  power  to  order  a  jury   in   his  2.  Jnitioe  Cannot  Konsnit  for  Inenfl- 

discretion.    Van  Sickle  v,  Kellogg,  19  cienoy  of  Evidenoe.  —  On  appeal  to  a 

Mich.  49.  jury  In  a  justice's  court,  the  presiding 
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c.  Power  of  Justice  to  Instruct  Jury. — While  jus- 
tices of  the  peace  are  not  usually  required  to  instruct  juries  in 
cases  before  them,*  still  it  is  the  general  rule  that  they  may 
instruct  as  to  the  law  of  the  case  if  they  see  fit  to  do  so.*  How- 
ever, if  a  justice  undertakes  to  instruct  a  jury  he  must  instruct 
correctly,  else  it  will  be  ground  for  reversal.* 


res  V,  wara, 
lins,  6  N.  J. 
nd,  15  N.  J. 
",  31  N.J.  L. 


justice  has  no  power  to  order  a  nonsuit  Nixon,  4  N.  J.  L.  414;  Sayres  v.  Ward, 

because  he  deems  the  evidence  insuffi-  3  N.  J.  L.  560;  Todd  v,  Collins,  6  N. 

cient  to  warrant  a  finding  for  the  plain-  L.  127;  Youngs  t/.  Sunderland, 

tiff.     Favors  v,  Johnson,  79  Ga.  553.  L.  32;  Allen  v,  Wanamaker, 

Xnst  Be  Appeal  to  Jary  Before  Certio-  370. 

nri.  —  A  suit  was  brought  in  a  justice's  2.  Adams  v,  Clark,  64  Ga.  648;  Penn 

court  on  a  note  given  for  guano,  upon  Yan  v,  Thome,  6  Hill  (N.  Y.)  326;  Dc- 

the  face  of^  which  note  the  defendant  lancy  r/.   Nagle,   16  Barb.  (N.   Y.)  96; 

admitted  that  each  of  the  sacks  con-  Peitit  v.   Ide,   12  Abb.    Pr.  (N.  Y.  Su- 

taining    the  guano  was    tagged    and  preme  Ct.)  44;    Blumburg  v.   Brig^, 

branded.     In  defense  to  the  action  he  (Buffalo  Super.   Ci.)  10  N.  Y.  St.  Rep. 

pleaded,  and  introduced  testimony  to  242. 

show,  that  the  sacks  were  not  tagged  Further  InstmotioiiB.  —  In  Rogers  v, 

and  branded.     The  justice  rendered  a  Moulthrop,   13  Wend.  (N.   Y.)  274,  it 

judgment  against   him.     It  was   held  was  held   that  after  a  cause  had  been 

that  the  case  could  not  be  carried  di-  submitted  to  a  jury  in  a  justice's  court, 

rectly  to  the  Superior  Court  by  certio-  and  they  had  retired  to  consider  their 

rari,  but  there  should  first  have  been  verdict,  it  was  not  irregular  in  the  jus- 

an   appeal   to  a  jury  in  the  justice's  tice  at  the  request  of  the  jury  to  give 

court.     Shirley  v.  Rounsaville,  78  Ga.  them  further  instructions  upon  the  law 

708.  of  the  case,  if  the  parties  were  present 

Befendsnts     Absent  —  Jnstioe     Cannot  or  had  an  opportunity  of  being  so. 

Bismiai.  —  Where,  in  a  suit  in  a  jus-  In  Nebraska  a  justice  has  no  authority 

tice's    court,  judgment  was  rendered  to  instruct  a  jury  upon  the  law  of  a 

against  the  defendants,  and  they  ap-  case.     Ives  v.  Norris,  13  Neb.  252;  Wil- 

pealed  to  a  jury  in  that  court,  but  on  son  v.  Young,  15  Neb.  627. 

the  call  of  the  case  on  the  appeal  they  In  Iowa  a  justice  of  the  peace  has 

were  not  present,  it  was  error  for  the  no  power  toinstructa  jury  called  in  the 

justice  for  that  cause  to  dismiss  the  ap-  trial  of  a  cause  before  him,  and  ques- 

peal.     Griffin  Marble,  etc..  Works  v,  tions  as  to  the  correctness  of  instruc- 

Padgett,  77  Ga.  497.  tions  given   by  a  justice   will  not  be 

1.  Adams  z/.  Clark,  64  Ga.  648;  John-  considered    on    appeal,    although  the 

son  V,  Nelms,  21  Ga.  192;  Pettit  v,  Ide,  power  to  instruct  is  not  questioned  by 

12  Abb.   Pr.  (N.   Y.   Supreme  Ct.)  44;  the   parties.     St,   Joseph   Mfg.    Co.  v, 

Delancy  v.  Nagle,  16  Barb.  (N.  Y.)  96.  Harrington,  53  Iowa  380. 

Where  a  Jottice  Befoses  to  Instmct  a  3.  Chapman  v.  Fuller,  7  Barb.  (N. 

jury  as  requested  by  one  of  the  par-  Y.)  70;  Penn  Yan  v,  Thorne,  6  Hill  (N. 

ties,   he   will   not  be  deemed   to  have  Y.)  326;  Hirth  v.  Graham,  50  Ohio  Sl 

charged  by  implication  the  converse  of  57. 

the   proposition  offered.      Delancy   v.  In  Bendheim  t/.  Baldwin,  73  Ga,  594, 

Nagle,  16  Barb.  (N.  Y.)  96.  Blandford,  J.,    said:    "  The  law  does 

Jury  Judges  of  Law  and  Fact.  —  In  not  require  a  justice  of  the  peace  to 

New  York  a  justice  may  charge  a  jury  charge  the  jury  at  all;  his  ignorance 

upon  the  law,  subject  to  the  same  strict  of  the  law,  as  well  as  propriety,  would 

rule  applicable  to  courts  of  record;  but  seem   to  demand   that  he  should  not; 

if  he  omits  to  charge  the  jury,  as  he  but  if  he  undertakes  to    instruct  the 

may  do,  the  jury  become  the  judges  of  jury,  he  must  do  it  correctly  and  in  ac- 

the  law  as  well  as  of  the  fact.     Blum-  cordance  with  law." 

burg  V.  Briggs,  (Buffalo  Super.  Ct.)  10  Erroneous      Instruotion.  —  Where     a 

N.  Y.  St.  Rep.  242.  justice's  charge  to  a  jury  is  manifestly 

Must  Instruct.  —  In  New  Jersey  it  is  erroneous,  especially  if  given  at  the  re- 

the  duty  of  the  justice  to  charge  the  quest  of   the  successful  party,  it  will 

jury  if  required  to  do  so.     Broad  well  v.  warrant   a   reversal   of  the  judgment. 
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6.  Judgments  —  a.  In  General. — The  rules  regarding  judg- 
ments in  justices'  courts  differ  in  but  few  respects  from  those 
governing  the  judgments  of  courts  of  record.'  It  is  essential  that 
the  case  should  be  one  over  which  the  justice  is  given  jurisdiction 
by  statute.*  But  where  it  is  apparent  that  the  justice  had  juris- 
diction of  the  case,  everything  is  presumed  to  have  been  done 
which  it  was  necessary  to  do  in  order  to  make  the  judgment 
regular;  and  his  judgment,  like  the  judgment  of  a  court  of 
record,  is  in  full  force  until  reversed.* 

b.  Rendition  and  Entry  —  (i)  In  General,  —  The  rendering 
and  entering  of  judgments  in  justices*  courts  are  regulated  by 
statutes  in  the  various  states,^  and  the  provisions  of  such  statutes 

Pettit   V,    Ide,    12   Abb.    Pr.    (N.    Y.  the  judgment  has  not  been  satisfied. 

Supreme  Ct.)  44.  nor  need  the  justice  who  rendered  the 

Where  Xrroneoas  Charge  Works  Ho  In*  judgment  preside.    Wilcher  v,  Hamii* 

justice. — On  appeal   from  a  justice's  ton,  15  Ga.  435. 

court,a  judgment  will  not  be  disturbed  8.  Matheney   v.  Earl,   75   Ind.   531. 

for  error  in  the   charge   to  the  jury.  See  supra^  I.  i.  Statutory, 

where  it  is  apparent,  notwithstanding.  Judgment  on  Award.  — A  justice  of  the 

that  justice  has  been  done.     Needles  peace  has  no  power  to  enter  judgment 

V,  Howard,  i  E.  D.  Smith  (N.  Y.)  54.  on  the  report  of  arbitrators  appointed 

Aasomiiig  lEaterial  Point.  —  Where  a  by  the  parties  in  an  amicable  action, 

justice,  in  charging  a  jury,  assumed  in  Such  jurisdiction  is  not  conferred  upon 

favor  of  the  defendant  a  material  point  him  by  statute.      Carey  v,  Russel,  2 

upon  which  the  evidence  was  conflict-  Harr,  (Del.)  280. 

ing,  by  instructing  the  jury  that  an-  Counterclaim.  —  Under    the  Missouri 

other  question  was  the  only  point  to  be  Revision  of  1879,  a  justice  was  given 

passed  upon,  it  was  held  to  be  error  jurisdiction  to  enter  judgment  in  favor 

warranting  reversal  of  the  judgment,  of  the  defendant  for  the  excess  of  his 

Pettit  V,  Ide,   12  Abb.   Pr.  (N.  Y.  Su-  counterclaim  over  the  plaintiff's  claim, 

preme  Ct.)  44.  Green  v.  Beebe,  39  Mo.  App.  465. 

1.  For  a  general  discussion  of  judg-  Where,  in  an  action  before  a  justice, 

ments    in    courts  of   record,   see    the  the  defendant  set  up  a  counterclaim,  if 

article  Judgments,  vol.  11,  p.  796.  the  justice's  judgment  is  necessarilv 

Judgment  with  Costs.  —  How.  Anno,  decisive    against  the  counterclaim  it 

Stat.,    §    6940,    which    provides    that  will  not  be  reversed  because  there  is  no 

*'  whenever  a  judgment  shall  be  ren-  special  finding  upon  the  counterclaim, 

dered    by    any    justice    of  the  peace  Flesh    v,    Christopher,    11    Mo.   App. 

against  any   party,    unless    otherwise  483. 

herein  provided,  it  shall  be  with  costs  8.  Hiatt  v.  Simpson,  13  Ired.  L.  (N. 

of  suit,"  applies  to  a  judgment  dismiss-  Car.)  72. 

ing  a  suit  upon  motion  of  the  defend-  Where  Cause  of  Aetion  Insufftdently 

ant,    supported    by   affidavit  showing  Stated.  —  Where  the  justice  of  the  peace 

that  the  summons   was  served   more  has  jurisdiction  of  the  subject-matter 

than  twelve  days  before  the  return  day.  of  the  action  and  of  the  persons  of  the 

Lane  v,  Jones,  94  Mich.  540.  parties,  and  the  bill  of  particulars  filed 

Setting  off  Judgements.  —  Where  two  in  the  case  is  informal  and  defective, 

parlies  in   a  justice's  court  obtained  but    contains  sufficient  allegations  to 

judgments  against  each  other,  it  was  challenge    judicial    examination,    the 

held  that,  on  proper  motion,  the  justice  judgment  rendered   is  not  absolutely 

might  order  the  mutual  judgments  set  void   on   the  ground   that  the  bill  of 

off  the  one  against  the  other.     Howk  v.  particulars  insufficiently  states  a  cause 

Meloy,  26  Ind.  176.  of  action.     Hodgin  v.  Barton,  23  Kan. 

Serival  of  Judgments.  —  In  Georgia  jus-  740. 

tices'   courts  may   revive  their  judg-  4.  For  a  full  discussion  of  the  prac- 

ments.     It  is  not  necessary  that    the  tice  in  regard  to  the  rendition  and  entry 

applicant  to  revive  should  accompany  of  judgments,  see  the  article  Rendition 

his  application  with  an  affidavit  that  and  Entry  of  Judgments. 
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must  be  observed  in  order  to  render  a  judgment  valid.* 

Xntry  a  Ministerial  Act.  —  Although  it  is  the  better  practice  for  a 

justice  to  make  a  formal  entry  of  his  judgment  at  the  time  of  its 

rendition,*  still  it  has  been  held  that,  after  the  rendition  of  the 

judgment,  a  formal  entry  thereof  is  merely  a  ministerial  duty,  and 
a  failure  to  make  such  entry  does  not  render  the  judgment  void.* 
(2)  In  Trials  by  Court.  —  Under  the  statutes  of  most  of  the 
states,  where  a  justice  of  the  peace  tries  a  case  without  a  jury  ** 

Diitinetioii  Between  Eendition  and  Sn-  are  entered  up  from  minutes  kept  by 

try,  —  "  Rendition  *'  and  '*  entry  "  are  the   clerk  of  that  court.     Carlisle    v. 

frequently  confused,  the  terms  being  Thompson,  5  N.  H.  411. 
used  indiscriminately  both  in  the  opin-        Clerical  Emr.  —  Where  a  justice  of 

ions  of  the  courts  and  in  the  statutes,  the  peace  in  a  case  tried  before  him  to 

The  word"  rendition  "  should  properly  a  jury  enters  judgment  on  the  verdict 

be  applied  to  the  making  up  and  an-  actually  returned  for  the  amount  there- 

nouncement  of  the  judgment,  while  the  in  stated,  it  will  not  be  reversed  be- 

word  *'  entry  "   properly  refers  to  the  cause  of  a  clerical  error  in  transcribing 

clerical  act  of  reducing  it  to  writing,  the   verdict  in   his  docket.     Tuttle  v. 

See  the  article  Rendition  and  Entry  Wilson,  29  Neb.  424. 
OP  Judgments.  Snifioient    Entries.  —  The    following 

1.  See  in/ray  II.  5.  b,  (2)  In  Trials  was  the  record  of  a  judgment  upon  the 
by  Court;  U,S'  *•  (3)  In  Trials  by  Jury,  docket   of   a   justice:    "[Title   of    the 

2.  Bowden  v.  Taylor,  81  Ga.  199;  suit.]  Debt  on  note,  $68.67.  Credit  by 
Ryals  V.  McArthur,  92  Ga.  378.  cash,  $22.17.    $46.50.   Summons  issued 

8.  Coleman  v.  Roberts,  113  Ala.  323;  nth  day  of  November,  A.  D.  1846;  re- 
Lynch  V.  Kelly,  41  Cat.  232;  Ryals  v.  turnable  the  21st  day  of  November, 
McArthur,  92  Ga.  378;  Conwell  v.  1846.  Nov.  21st,  1846.  The  defendant 
Kuykendall,  29  Kan.  707;  Swain  v.  Gil-  came  forward  and  acknowledged  judg-  ' 
der,  61  Miss.  667;  Munday  t/.  Clements,  ment.  Appeal  taken  by  defendant  to 
58  Mo.  577;  Stemmons  v,  Carey,  57  District  Court."  This  was  held  to  be 
Mo.  222;  Hazeltine  v,  Reusch,  51  Mo.  a  sufficient  entry  of  a  final  judgment 
50;  Cason  V,  Tate,  8  Mo.  45;  Fish  in  a  justice's  court.  Wahrenberger  v. 
V.  Emerson,  44  N.  Y.  376;  Stephens  v.  Horan,  18  Tex.  57. 
Santee,  49  N.  Y.  35:  Christopher  v.  Where  the  justice's  docket  specified 
VanLiew,  57  Barb.  (N.  Y.)  17;  Knapp  the  nature  of  the  claim,  enumerated  all 
V.  King,  6  Oregon  243;  Wearne  v.  Smith,  the  jurisdictional  facts,  and  concluded 
32  Wis.  412.  And  see  Matthews  v.  with  a  recital  that  "  after  hearing  the 
Houghton,  II  Me.  377.  evidence  and  law,  judgment  was  given 

A  Jutioe  Xay  Be  Compelled  by  Xaa-  for  plaintiff  for  $20  against  C.  K.,  and 

damns  to  enter  judgment  when  proceed-  costs  $13.50,  making  in  all  $33.50,"  it 

ings  of  a  case  have  reached  such  a  stage  was  held  to  show  a  "  final  determina- 

that  there  is  nothing  to  be  done  but  the  tion  of  the  rights  of  the  parties,"  within 

clerical  work  of  entering  the  judgment,  the  South  Dakota  Comp.  Laws,  g  5024. 

Corthell  v.  Mead,  19  Colo.  386.  Hunter  v,  Karcher,  8  S.  Dak.  554. 

Death  of  Jutioe  —  Entry  by  Snooetsor.  4.  XnstBe  Finding  of  Faots.  —  Section 
—  Where  a  justice  renders  judgment,  297  of  the  code  applies  to  justices  of 
but  dies  before  entering  it  upon  his  the  peace,  and  where  a  jury  is  waived 
docket,  his  successor  in  office  may  en-  in  a  justice's  court,  and  the  cause  tried 
ter  the  judgment  nunc  pro  tunc,  St.  before  the  justice,  there  must  be  a  find- 
Louis,  etc.,  R.  Co.  V.  Winfrey,  (Ark.  ing  of  facts.  A  judgment  without  a 
1891)  16  S.  W.  Rep.  572.  finding    is    not    void,    but    voidable. 

Entry   by   Clerk   of  Higher  Court.  —  Crossley  v.  Steele,  13  Neb.  219. 
Where  the  records  of  a  deceased  justice        Finding  Equivalent  to  Verdiet  of  Jury, 

of  the  peace  have  been  lodged  with  a  —  A  finding  by  a  justice  of  the  peace 

clerk  of  the  Court  of  Common  Pleas,  is  as  conclusive  as  the  verdict  of  a  jury 

such    clerk    may,   from    the    minutes  upon  a  question  of  fact.     Dargan  v, 

made  by  the  justice  in  his  docket,  en-  Harris,  68  Ala.  144;  Central  Branch  R. 

ter  up  judgment        thf  same  manner  Co.  v,  Phillipi,  20  Kan.  9;  Harpell  v. 

that  judgments  in  the  Common  Pleas  Curtis,  i  E.  D.  Smith  (N.  Y.)  78. 
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he  must  render  his  judgment  within  a  certain  specified  period  * 

after  the  final  submission  of  the  cause.'  If,  at  the  expiration  of 
this  time,  he  has  not  rendered  judgment,  his  judicial  functions  in 
respect  to  the  subject-matter  are  at  an  end,  and  he  loses  jurisdic- 
tion of  the  case.'     In  some  states,  however,  it  is  held  that  such 

1.  See  the  statutes  of    the   several  submitted  to  him  until  the  filing  of  the 

states.  briefs.     Babin  v.  Ensley,  14  N.  Y.  App. 

How  Time  Compated.  —  In  cases  tried  Div.  548. 

by  a  justice  of  the  peace  without  a  Continnaiioe   Ibr    Trial    on   Xarits.  — 

jury,  in  which  there  has  been  no  arrest  Under  the  Missouri   Rev.  Stat.   1889, 

or  attachment,   the  justice  may  with-  §  6279,  providing  that  a  justice  must 

hold  judgment  if  he  desires  until  the  enter  judgment  within  three  days  after 

founh  day  after  the  close  of  the  trial  the  cause  has  been  submitted  to  him 

(Gen.  Stat.,  p.  799,  §  115);  but  in  the  for  his  final  decision,  it  was  held  that 

computation  of  time  under  said  section  where  the  case  was  tried  on  a  plea  in 

both  the  day  of  trial  and  the  day  of  abatement  one  day  and  continued  for 

entering  judgment   must  be  counted,  a  trial  on  its  merits  another  day,  on 

Stewart  v.  Waite,  19  Kan.  218.  which  day,  after  hearing  the  evidence, 

Taking  Gaie  tuider   Adviiement.  —  In  the  justice  rendered    final  judgment, 

some  states  a  justice  may  take  the  case  the   three  days    contemplated  by  the 

under   advisement    for  a    reasonable  statute  dated  from  the  day  of  trial  on 

time.  Hall  v,  Reber,  36  111.  483;  Clark  the  merits,  and  not  from  the  plea  in 

V.  Read,  5  N.  J.  L.  560;  Saunders  v.  abatement.    Cella  v.  Schnairs,  42  Mo. 

Pike,  6  Oregon  312;  but  he  cannot  take  App.  316. 

the  case  under  advisement  for  an  in-  8.  Guthrie  v,  Humphrey,  7  Iowa  25; 

definite  time,  Harrison  v,  Chipp,  25  111.  Harrison  v,  Sager,  27  Mich.  476;  Stroeh 

575;  and  he  must  give  the  parties  notice  v,  Doggett  Dry  Goods  Co.,  2  Mo.  App. 

when  he  will  render  judgment,  Clark  Rep.   1302;    Fox  v,  Meacham,  6  Neb. 

V.  Read,  5  N.  J.  L.  560.  530;    Catlin  v.  RundeU,  i  N.  Y.  App. 

OaUlbmia    Statnte    Direetory   Merely.  Div.  157;   Beardsley  v.  Pope,  11  N.  Y. 

The  California  Code  Civ.  Pro.,  §  892,  Misc.   Rep.   (Essex  County    Ct.)  117: 

providing  that  where  the  trial  in  a  jus-  Wiseman  v,   Panama  R.  Co.,  i  Hilt. 

tice*s  Courtis  by  the  court,  "  judgment  (N.  Y.)  300;  Bloomer  v,  Merrill,  i  Daly 

must  be  rendered  at  the  close  of  the  (N.    Y.)   485:    Watson    t/.    Davis,    19 

trial,"  is  directory  merely,  and  a  judg.  Wend.  (N.  Y.)  371;    Berrian  t/.  Olm- 

ment  is  not  void  because  not  rendered  stead,  4  £.  D.  Smith  (N.  Y.)  279;  Nich- 

until  six  weeks  after  submission  of  the  olson  v.  Roberts,  6  Ohio  Dec.  233. 

cause.     Heinlen  z/.  Phillips,  88  Cal.  557.  Xemorandum  of  Judgment  BoAdent.  — 

8.  Time  Bnns  firom  Final  Hearing.  —  Where  a  justice  of  the  peace  made 

Where  a  cause  before  a  justice  is  sub-  upon  the  papers  in  the  suit  a  memor- 

mitted  by  the  counsel  at  the  close  of  the  andum  of    his    judgment  within  the 

evidence,  with  an  agreement  that  with-  statutory  time, it  was  held  that  the  judg- 

in  the  four  days  in  which  the  court  has  ment  was  regular  and  valid  although 

to  render  judgment  they  will  appear  no    entry    thereof  was   made    in    his 

before  the  justice  and  argue  the  cause,  docket  until  after  the  lapse  of  the  statu- 

the  case  is  in  fact  postponed  for  a  final  tory  time.     Walrod  v.  Shuler,  2  N.  Y. 

hearing  to  the  fourth  day;    and  the  134. 

justice  has  the  right,  with  or  without  Decision  Beserved  by  Continnaneeo.  — 

the  consent  of  the  parties,  to  take  four  Under  the  Wisconsin  Rev.  Stat.,  c.  120, 

days  from  that  time  for  the  decision  of  ^  96,  where  a  cause  is  tried  before  a 

the  cause.     Heidenheimer  v,  Wilson,  justice  without  a  jury,  he  may  reserve 

31  Barb.  (N.  Y.)  636.  his  decision  for  not  more  than  seventy- 

Dedsion  Basenred  for  Filiiw  of  BrieAi.  two  hours.    The  fact  that  he  may  thus 

—  The    New    York    Code    Civ.    Pro.,  reserve  his  decision  by  several  succes- 

6  3015,   requires  a  justice  to  render  sive  continuances,  without  consent  of 

judgment  within  four  days  after  the  parties,  does  not  render  the  judgment 

submission    of    the     cause    to    him.  defective  if  it  is  finally  entered  within 

Where  a  justice  reserved  his  decision  in  the  limited  time.     Wheeler  v.  Hall,  4a 

order  for  the  parties  to  file  briefs,  it  Wis.  573. 

was  held  that  the  cause  was  not  finally  Correcting   Error.  —  Where  a  justice 
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Statutes  are  for  the  benefit  of  the  parties,  and  they  can  by  agree- 
ment extend  the  time  in  which  the  justice  may  render  judgment.  * 

(3)  In  Trials  by  Jury.  —  It  is  a  general  statutory  requirement 

in  most  of  the  states,  that  where  a  jury  in  a  justice's  court  renders 
a  verdict,  the  justice  must  render  judgment  thereon  "  forth- 
with," or"  immediately/*  *     These  provisions  are  construed  with 

fails  to  enter  judgment  within  the  Judgment  on  Election  Bay.  —  In  Rice 
prescribed  time,  but  does  enter  it  there-  v.  Mead,  22  How.  Pr.  (N.  Y.  Supreme 
after,  it  is  an  error  which  may  be  cor-  Ct.)  445,  it  was  held  that  a  justice  of 
rected  by  a  petition  in  error,  and  being  the  peace  was  not  prohibited  by  statute 
an  error  appearing  in  the  final  judg-  from  rendering  judgment  on  the  day  of 
ment,  may  be  taken  advantage  of  a  general  election  in  a  cause  that  had 
without  exception.  Stewart  v.  Waite,  been  tried  before  him  and  submitted 
19  Kan.  218.  on  a  previous  day.  (Parker,  J.,  dissent- 
Judgment  Bend«red  "  Immediately."  —  ing.) 
In  an  action  by  attachment  before  a  1.  Keatfng  v.  Serrell,  5  Daly  (N.  Y.) 
justice  of  the  peace  the  trial  was  com-  278;  Barnes  v.  Badger,  41  Barb.  (N. 
menced  on  Sept.  28, 1881,  at  one  o'clock  Y.)  98.  Contra^  Nicholson  v.  Roberts, 
p.  M.,  a  jury  being  waived.     Upon  the  6  Ohio  Dec.  233. 

conclusion  of  the  trial  the  justice  took  Stipulation   Xuit    Be    Definite.  —  The 

the  case  under  advisement   until  the  stipulation  extending  the  time  within 

following  morning  at  8.30  o'clock.     It  which  a  justice  may  render  judgment 

was  held  that  the  judgment  was  ren-  is  void  for  indefiniteness  where  no  time 

dered     "  immediately "     within     the  is  fixed.     Flynn  v.  Hancock,  46  Hun 

meaning  of  the  statute.     Huff  v,  Bab-  (N.  Y.)  368. 

bott,  14  Neb.  150.  Parties  Estopped  from  Alleging  Error. 

Judgment  Too  Late.  —  The  New  York  —  Where    the   parlies  in    a    justice's 

Code  Civ.  Pro.,  §  3015,  provides  that  court  submit  their  cause  to  the  justice, 

where  a  plaintiff  in  a  justice's  court  is  and  stipulate  with  each  other  that  the 

nonsuited,  or  discontinues  or  withdraws  justice  may  take  a  longer  time  for  ren- 

his  action,  the  justice  must  forthwith  dering  judgment  than  that  allowed  by 

enter  the  judgment.    Under  this  section  statute,  they   will   be   estopped    from 

it   was  held   that  the  justice   had  no  alleging,  as  a  ground  of  error,  that  the 

power  to  enter  judgment  ten  days  after  judgment  was  rendered  at  a  later  time 

the  withdrawal  of  the  action.     Kucklo  than  that  allowed  by  statute.     Barnes 

V.  Kleis,  15  Civ.  Pro.  Rep.  (N.  Y.  Su-  v.  Badger,  41  Barb.  (N.  Y.)  98. 

preme  Ct.)  431.  Where  Last  Bay  Sunday.  —  Where  the 

Where  Sunday  the  Last  Bay.  —  Under  time  limited  by  statute  within  which  a 

Michigan   Comp.  Laws  1A71,   §   5380,  justice  may  render  judgment  has  been 

when  a  cause  is  tried  before  a  justice  extended  by  stipulation  of  the  parties, 

of  the  peace  without  a  jury,  the  justice  and  the  last  day  of  the  extended  time 

is     reouired     to     '*  render    judgment  is    Sunday,   the    justice    may    render 

*    *    *    within  four    days    after  the  judgment  on  the  following  day.     Keat- 

same  shall  have  been    submitted    to  ing  v.  Serre,  5  Daly  (N.  Y.)  278. 

him  for  his  final  decision,"  and  a  judg-  2.  Iowa.  —  Knox  v.  Nicoli,  97  Iowa 

ment  rendered  on  the  fifth   day  after  687;    Tomlinson  v.  Litze,  82  Iowa  32; 

the  trial  is  void,  and  is  not  the  subject  Harper  v,  Albee,  10  Iowa  389;  Guthrie 

of  a  general  appeal,  even  though  the  v,  Humphrey,  7  Iowa  25. 

fourth  day  be  Sunday.    (Campbell,  J.,  Minnesota.  —  Sorenson   v.    Swensen, 

dissenting.)     Harrison    v,    Sager,    27  55  Minn.  58. 

Mich.  476.     See  Hem  mens  v.  Bentley,  Montana,  —  State  v.  Case,  14  Mont. 

32  Mich.  89.  520. 

Judgment  on  Holiday.  —  Under  Mis-  Nebraska.  —  Worley    v.    Shong,    35 

souri   Rev.  Stat.,  §  2848,  a  judgment  Neb.  311;    Austin   v.  Brock,  16   Neb. 

rendered  by  a  justice  on  Thanksgiving  642:  Thompson  v.  Church,  13  Neb.  287. 

day  is  not  void.    That  statute  provides  New  York.  —  Tousley  v.  Mowers,  14 

that  a  justice  may  hold  court  on  any  N.  Y.  Misc.  Rep.  (Orleans  County  Ct.) 

day  except  Sunday.     Bear  t/.  Young-  125:   Sweet  v.  Marvin,  2  N.  Y.  App. 

man,  19  Mo.  App.  41.  Div.  i;    Putman  v.  Van  Allen,  46  Hun 
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various  degrees  of  strictness  in  the  different  states,  but  they  are 
generally  pretty  strictly  enforced,  and  any  considerable  lapse  of 
time  between  the  rendition  of  the  verdict  and  the  rendition  of 
judgment  thereon  will  invalidate  the  judgment.*  Thus  it  has 
been  held  that  it  is  too  late  to  render  judgment  the  next  day 

(N.  Y.)  492;    Goodrich  v.  Sullivan,  i  1.  Tomlinson  v,  Litze,  82  Iowa  32; 

Thomp.  &  C.  (N.  Y.)  191;    Sibley  v.  Harper  v.  Albee,  10  Iowa  389;  Dunlap 

Howard,  3  Den.  (N.  Y.)  72.  v.  Robinson,  12  Ohio  St.  530. 

North  Dakota,  —  Matter  of  Evingson,  Setting  Down  Costs  at  Sahseqnent  Day. 

2  N.  Dak.  184.  —  Where,  upon  the  rendition  of  a  ver- 

Ohio,  —  Robinson  v.  Kious,  4  Ohio  diet,  the  justice  immediately  entered  it 

St.  594;    Dunlap  v,  Robinson,  12  Ohio  in  his  docket,  but  neglected  to  set  down 

St.  530.  the  items  of  costs  until  a  subsequent 

Wisconsin,  —  Wearne    v.    Smith,   32  day,  and  did  not  foot  up  the  amount 

Wis.  412;    Perkins  v.  Jones,  28  Wis.  until  eight  days  afterwards,  it  was  held 

243;  McNamara  v.  Spees,  25  Wis.  539.  erroneous,  and  the  judgment  was  re- 

Waiyer   of    Iiregnlarlty.  —  Where    a  versed.    Sibley  z/.  Howard,  3  Den.  (N. 

justice  of  the  peace  rendered  a  judg-  Y.)  72. 

ment  on  a  verdict  of  a  jury  five  days  Jodgment  Hot  Completed.  —  The  New 

after  the  verdict  was  entered,  but  in  York  Code  Civ.  Pro.,  §  3015,  requires 

the  presence  of  the  parties,  and   the  that  a  justice*  shall  render  judgment 

successful  party  accepted  a   modified  '*  forthwith  "  on  a  verdict  of  the  jury, 

judgment,   and    remitted    the   excess  A  verdict  was  rendered  in  favor  of  the 

found  by  the  justice,  it  was  held  that  defendant,  and  immediately  thereafter 

he  thereby  waived  the  irregularity  and  the  justice  put  down  upon  his  minutes 

delay  in  rendering  and  entering  the  of    testimony    items    of    cost,    which 

judgment.     Stillman  z/.  McConnell,  36  amounted  in  all  to  $7.82,  and  wrote  in 

Kan.  398.  the  minutes,  **  Verdict  for  defendant,*' 

In  floath  Carolina  there  is  no  statute  and, ''Judgment  for  costs  against  plain- 
requiring  a  trial  justice  to  enter  judg-  tiff  was  rendered."  Soon  after,  and  on 
ment  immediately  after  the  rendition  the  same  day,  upon  the  suggestion  of 
of  a  verdict.  Thomson  v.  Dillinger,  35  the  defendant's  attorney  that  the  costs 
S.  Car.  608,  14  S.  E.  Rep.  776.  could  not  exceed  five  dollars,  besides 

In  Texas,  where  a  justice  fails  to  fees  of  witnesses  from  other  counties, 
enter  such  a  judgment  on  the  verdict  the  justice  determined  upon  items  of 
of  the  jury  as  will  dispose  of  the  case  costs,  amounting  to  five  dollars,  an- 
as to  all  the  parties,  he  may,  at  a  sub-  nounced  them  to  the  defendant  and  his 
sequent  term,  enter  a  judgment  so  dis-  attorney,  wrote  them  in  his  minutes  of 
posing  of  the  case.  Young  v,  Pfeiffer,  trial,  and  told  the  defendant  and  his 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  94.  attorney  that  the  costs  would  include 

Entry  of  Formal  Judgment  Unneeeosary.  witness    fees,  seventy-five  cents,  but 

—  In  some  cases  it  is  held  that  the  ver-  did  not  include  them  in  the  items  of 

diet  of  a  jury  in  a  justice's  court  has  the  minutes.     He  did  not,  at  that  time, 

the  effect  of  a  judgment  as  soon  as  it  add  the  items  written   in  the  minutes 

is  entered  on  the  docket,  and  as  the  nor  write '*  Judgment"  opposite  to  the 

justice  has  no  discretion  but  to  enter  total;  but  on  October  5  he  put  down  the 
judgment  thereon,  an  omission  to  make  •  seventy-five  cents  witness  fees,  added 

a  formal  6ntry  of  judgment  on  the  ver-  up  the  whole  costs,  and  opposite  wrote 

diet  will  not  render  the  entire  proceed-  the  word  '  Judgment  "  and  his  signa-  . 

ings  a    nullity.     Lynch   v.    Kelly,   41  ture,  dating  it  October  i.     It  was  held 

Cal.  232;    Stemmons  v,  Carey,  57  Mo.  that  the  judgment  was  not  rendered 

222;  Munday  «/.  Clements,  58  Mo.  577;  until  October  5,  and  was  clearly  void. 

Hazeltine  v.  Reusch,  51  Mo.  50;  Cason  Putman  v.  Van  Allen,  46  Hun  (N.  Y.) 

V,  Tate,  8  Mo.  45.     And  see  Stephens  492. 

V,  Santee,  49  N.  Y.  35.  Beversible  Error.  —  Under  a  statute 

Vo    Findings    of    Fact    Necessary. —  requiring  a  justice  to  enter  judgment 

Where  a  judgment  is  based  on  a  ver-  upon  a  verdict  **  immediately,"  a  judg- 

dict  of  a  jury  it  is  unnecessary  for  the  ment  rendered  upon  a  subsequent  day, 

justice  to  make  findings  of  fact.     Dye  though  it  may  not  be  absolutely  void, 

V.  Russell,  24  Neb.  829.  is  nevertheless  irregular;  and  for  such 
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after  the  rendering  of  the  verdict ;  *  but  there  are  cases  to  the 
contrary.* 

SundATB  and  Legal  HolidayB.  —  Under  a  statute  requiring  a  justice  to 
render  judgment  immediately  on  the  verdict  of  a  jury  it  has  been 
held  that  the  justice  must  render  judgment  on  Sunday  or  on  a 
legal  holiday,  if  the  verdict  is  returned  on  such  day.* 

irregularity,  when  not  waived,  it  is  re-  pliance    with    the    statute.    Sweet    v, 

versible.     Robinson  v,   Kious,  4  Ohio  Marvin,  2  N.  Y.  App.  Div.  i. 

St.  594.  Verdiet  Betarned  at  Vine  O'doek. — 

1.  Austin  V.  Brock,  16  Neb.  642;  Sib-  Under  the  Iowa  Code,  §  3552.  which 
ley  V,  Howard,  3  Den.  (N.  Y.)  72.  requires  a  justice's  judgment  to  be  en- 

Where  a  Jnitioe  Beoeived  a  Verdict  at  te red' *' forthwith,"  it  was  held   that 

Sleven  O'Cloek  at  night,   but  did  not  where  the  verdict  was  returned  at  nine 

render  judgment   thereon   until    nine  o'clock  at  night,  judgment  might  prop- 

o'clock  the  next  morning,  it  was  held  erly  be  entered  thereon  the  next  morn- 

that  this  was  not  a  compliance  with  ing.     Knox  v.  Nicoli,  97  Iowa  687. 

the  statute    requiring    him    to   render  8.  Thompson  v.  Church,  13  Neb.  287; 

judgment  '*  forthwith."      Weame    v.  McNamara  v.  Spees,  25  Wis.  539.     See 

Smith,  32  Wis.  412.  also  Wearne   v.   Smith,   32   Wis.  412. 

Verdiet  Betumed  at  Eight  O'Cloek.  —  And  see  the  article  Rendition  and 
In  a  trial  to  a  jury  before  a  justice  of  Entry  of  Judgments. 
the  peace  a  verdict  was  returned  and  Verdiet  Betvmed  on  Febmary  8S. — 
filed  at  twenty-five  minutes  after  eight  Under  the  statute  providing  that  no 
o'clock  P.  M.,  but  judgment  was  not  court  shall  transact  any  business  on 
entered  thereon  until  the  next  day.  It  the  twenty-second  day  of  February, 
was  held  that  the  judgment  was  not  "  unless  it  be  for  the  purpose  of  in- 
entered  immediately,  within  the  mean-  structing  or  discharging  a  jury,  or 
ing  of  section  1002  of  the  code,  and  receiving  a  verdict,'*  and  the  statute 
that  the  justice  had  lost  jurisdiction  at  requiring  that  in  all  cases  where  a  ver- 
the  time  the  entry  of  judgment  was  diet  shall  be  rendered  in  a  justice's 
made.     Worley  v.  Shong,  35  Neb.  311.  court,    the    justice    shall    "  forthwith 

2.  Within  Twenty-four  Hoars.  —  Under  render  judgment,"  it  was  held  that  the 
the  New  York  Code  Civ.  Pro.,  §  3015,  two  statutes  must  be  construed  to- 
requiring  a  justice  to  enter  judgment  gether,  and  must  be  taken  to  authorize 
"  forthwith,"  it  was  held  that  an  entry  an  immediate  entry  of  judgment  where 
of  judgment  within  twenty-four  hours  the  verdict  was  received  on  the  twenty- 
after  verdict  was  sufficient.  Tousley  second  of  February.  Perkins  v,  Jones, 
V,  Mowers,   14  N.  Y.   Misc.   Rep.  (Or-  28  Wis.  243 

leans  County  Ct.)  125.  Contra,  —  In  New  York  where  the 
VadiotBetomed  at  Midnight.  —  Where  jury  in  a  justice's  court  renders  a  ver- 
a  jury  in  a  justice's  court  returned  diet  on  Sunday,  judgment  entered 
their  verdict  about  midnight,  and  the  thereon  the  following  Monday  is 
justice  entered  the  verdict  in  his  min-  valid.  Allen  v,  Godfrey,  44  N.  Y.  433. 
utes,  but  did  not  enter  it  in  his  docket  In  Minnesota.  —  Where,  in  a  justice's 
until  daylight  the  next  morning,  it  was  court,  a  verdict  was  returned  between 
held  that  the  judgment  was  rendered  .the  hours  of  noon  and  one  o'clock?.  M., 
in  time,  and  was  valid.  Goodrich  v,  August  20, 1892,  at  which  time  the  jus- 
Sullivan,  I  Thorn  p.  &  C.  (N.  Y.)  19T.  tice  was  engaged  in  hearing  other 
Verdiet  Betnmed  After  Ten  O'Cloek.  —  cases,  and  therefore  did  not  reader 
Under  the  New  York  Code  Civ.  Pro.,  judgment  on  such  verdict  until  August 
§  3015,  requiring  a  justice  to  render  22,  1892,  the  intervening  day  being 
judgment  '*  forthwith  "  on  the  verdict  Sunday,  it  was  held  that  the  judgment 
of  a  jury,  it  was  held  that  where  a  ver-  was  rendered  in  due  time,  under  Gen. 
diet  was  returned  after  ten  o'clock  at  Stat.  1878,  c.  65,  ^  68,  requiring  a  judg- 
night,  and  the  justice  made  a  memo-  ment  to  be  rendered  by  the  justice 
randum  of  the  verdict,  and  on  the  fol-  forthwith  upon  the  return  of  a  verdict, 
lowing  morning  adjusted  the  costs,  and  that  the  word  **  forthwith "  as 
rendered  the  judgment,  and  entered  it  used  in  said  statute  means  that  such 
in  his  docket,  this  was  a  sufficient  com-  judgment  shall  be  rendered  by  the  jus- 
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c.  Form  —  (i)  Formality  Not  Required.  —  In  a  judgment  ren- 
dered by  a  justice  of  the  peace,  substance  and  not  form  is 
regarded,  and  where  such  judgment  is  intelligible  it  will  not  be 
rendered  void  by  mere  informalities ;  *  and  where  the  entry  of 

tice  within  a  reasonable  time,  having  ages  was  in  reality  costs,  and  the  items 

due  regard  to  the  circumstances  sur-  making  up  the  amount  were  given,  it 

rounding  the  case  before  him.     Soren-  was  held  that  the  judgment  was  not 

son  V,  Swensen,  55  Minn.  58.  void  for  such  irregularities,  the  entry 

1.  Kennard    v.  Carter,   64   Ind.   31;  "  damages  $5.05,  costs  35  cents,"  being 

Pendergast  v,  Peru,  20  111.  52;    Kim-  merely  a  clerical  defect.     Tousley  v. 

ball  V.  Riter,  25  111.  276;  Swain  v,  Gil-  Mowers,  14  N.  Y.  Misc.  Rep.  (Orleans 

der,  61  Miss.  667;  Hutchinson  v.  Ful-  County  Ct.)  125. 

ghum,  4  Heisk.  (Tenn.)  550;    Davis  9.  TruuMribing  Verdiet.  —  Where  a  jus- 

Rankin,  50  Tex.  279;  Davis  v.  Bargas,  tice  of  the  peace,  in  a  case  tried  before 

12  Tex.  Civ.  App.  59;  Davis  z^.  Trump,  him   to  a  jury,   enters   judgment  on 

(W.  Va.  1897)  27  S.  E.  Rep.  397.  the  verdict  actually  returned   for  the 

PlaintflBi  Designated  by  Fim  Hame. —  amount  therein  stated,  it  will  not  be 

A  judgment  of  a  justice  will  not  be  re-  reversed  because  of  a  clerical  error  in 

versed  because  rendered  in  favor  of  the  transcribing  the  verdict  in  his  docket, 

plaintiffs  in  their  firm  name.     Condry  Tuttle  v,  Wilson,  29  Neb.  424. 

V.  Henley.  4  Stew.  &  P.  (Ala.)  9.  Error  in  Bate. —  In  a  case  submitted 

Ftrtlee  Beeignated  "And  Others."  —  In  on   the  6th  of  the  month  and  taken 

a  case  where  the  summons  and  plead-  under  advisement,  and  decision  made 

ings  in  a  justice's  court  showed  the  on  the  nth,  but  the  judgment  entered 

names  of  all  the  parties.  It  was  held  on  the  record  as  of  the  6th,  the  day  on 

that  the  judgment  would   not  be  re-  which  it  was  submitted,  it  was  held 

versed  merely  because  in  entering  the  that  the  judgment  was  not  void  on  ac- 

case  in  his  docket  the  justice,  after  giv-  count  of  error  in  date  entered.     Saund- 

ing  the  name  of  one  plaintiff,  desig-  ers  v.  Pike,  6  Oregon  312. 

nated  the  others  by  the  words  "  and  A  General  Finding  of  a  justice  for  the 

others."      Campbell    v.    Babbitts,    53  plaintiff  is  sufficient  to  sustain  judg- 

Wis.  276.  ment  as  against  an  attempt  to  set  it 

Initial    Letter    Instead   of    Christian  aside  in  the  District  Court  upon  pro- 

Vame.  —  Where  a   justice's  judgment  ceedings  in  error  therein  brought  for 

was  rendered  against  the  defendant,  that  purpose.     Coad  v.  Read,  48  Neb. 

using  an   initial  letter  instead  of  his  40. 

Christian  name,  it  was  held  that  the  ttgnatnre.  —  Where  the  entry  of  a 
judgment  was  thereby  rendered  irregu-  judgment  on  a  justice's  docket  is  fol- 
iar, but  not  void.  Bridges  v.  Layman,  lowed  immediately  by  the  entry  of  a 
31  Ind   384.  stay  of  execution  in  the  same  case  — 

Against  Whom.  —  In  the  court  for  the  each  being  dated  separately,  but  the 
trial  of  small  causes,  a  judgment  for  dates  both  being  the  same  —  and  It  is 
the  plaintiff,  not  stating  against  whom,  inferable  from  the  docket  that  both  en- 
is  valid  when  it  must  be  necessarily  tries  were  made  at  the  same  time,  as 
implied  and  understood  to  be  against  one  transaction,  and  the  official  signa- 
the  defendant  referred  to  in  all  the  ture  of  the  justice  is  appended  at  the 
other  proceedings.  Titus  v.  Whitney,  foot  of  the  entry  of  the  stay,  the  judg- 
16  N.   I.  L.  85.  ment  is  not  void  for  want  of  signature, 

Itemiied  Statement  of  Costs.  —  That  a  nor  the  stay  for  want  of  attestation, 

magistrate  did  not  enter  on  his  docket  Hollister  v,  Giddings,  24  Mich.  501. 

an  itemized  statement  of  the  costs  of  a  Signature  by    Initials.  —  In    Georgia 

case,  but  entered  judgment  for  a  spe-  there  is  no  law  requiring  the  signature 

cified  principal  and  interest,  with  costs  of  a  justice  of  the  peace  to  a  judgment 

of  suit,  did   not  invalidate  the  judg-  entered  by  him  on  his  docket.     A  sig- 

ment.    Gunn  v.  Tackett,  67  Ga.  725.  nature  by  initials  does  not,  therefore, 

Cltrieal  Befeet.  —  Where  a  justice  en-  avoid  such  judgment.    Gunn  v.  Tack- 

tered  judgment  for  the  defendant  for  ett,  67  Ga.  725. 

damages  for  '*  $5.05,  costs  35  cents,"  Failure  to  Enter  Verdiet.  —  Where  a 

and  it  was  stated  in  the  return  on  ap-  justice  of  the  peace,  in  a  cause  before 

peal  that  the  amount  entered  as  dam-  him   tried   to  a    jury,    recited  in    his 
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judgment  on  a  justice's  docket  is  of  doubtful  import,  it  should  be 
taken  in  connection  with  any  process  the  justice  may  have  issued 
in  execution  of  the  judgment.*  What  constitutes  a  sufficient 
judgment  in  a  justice's  court  is  a  matter  dependent  to  some 
extent  upon  the  circumstances  of  the  particular  case.  In  the 
notes  are  given  examples  of  judgments  which  have  been  held 
sufficient.* 
Partiet.  —  In  a  justice's  court  a  judgment  may  be  given  for  or 

docket  that  the  jury  rendered  a  verdict  $4.60,"  and  the  return  stated  that  the 

in  favor  of  the  plaintiff  for  a  specified  $4.60  was  entered  for  costs,  it  was  held 

sum,  instead  of  entering  the   verdict  that  the  entry  was  sufficient  in  form  to 

itself  in  his  docket,  it  was  held  error  constitute  a  judgment.      Goodrich  v. 

without  prejudice.     Dye  v,  Russell,  24  Sullivan,  i  Thomp.  &  C.  (N.  Y.)  191. 

Neb.  829.  An  issue  in  a  justice's  court  was  tried 

Judgment  in  Fignree.  —  In  New  Jersey  by  jury,  and  the  justice  entered  the 

it  has  been  held  that  a  judgment  in  proceedings  thereon  in  his  docket  as 

figures  instead  of  written  words,  in  a  follows:    ** After  hearing  all  the  evi- 

justice*s    court,   is  erroneous.      New-  dence,  the  jurors  returned  a  verdict 

comb  V.  Davis,  2  N.  J.  L.  77;  Neal  v.  for  plaintiff  for  the  sum  of  $48.05  and 


Collins,  2  N.  J.  L.  80;  M'Calla  v. 
Wood.  2  N.  J.  L.  81;  Steelman  v,  Ack- 
ley,  2  N.  J.  L.  92;  Cole  v.  Petty,  2  N. 

J.  L.  57. 

The  Bendition  of  an  Exoessive  Judg- 
ment by  a  justice  of  the  peace  is  merely    Pero,  7  Mich.  315. 


costs  of  suit.  Damages,  $48.05:  costs, 
$7.63."  It  was  held  that  this  entry 
was  valid  and  of  effect  as  a  judgment, 
and  sufficient  to  authorize  the  issue  of 
execution     thereon.      Overall 


an 


V, 


an  error  and  does  not  go  to  his  juris- 
diction.    Simpson  v,  Watson,  15  Mo. 

App.  425. 

If  judgment  is  rendered  for  a  sum 
exceeding  the  amount  mentioned  in  the 
state  of  demand,  the  judgment  will  be 
reversed.  Hawk  v,  Anderson,  9  N.  J. 
L.  319;  Lake  v.  Merrill,  10  N.  J.  L.  288. 

1.  Coleman  v,  Roberts,  113  Ala. 
323. 

8.  Sofloient  Judgments.  —  Where  a 
justice  rendered  judgment  in  the  fol- 
lowing form:  '*  Gave  judgment  in 
favor  of  plaintiff  for  $171  and  costs,*'  it 
was  held  to  be  a  good  judgment. 
Hutchinson  v,  Fulghum,  4  Heisk. 
(Tenn.)  550. 


Voniult.  —  Where  a  justice  of  the 
peace  entered  a  judgment  against  a 
plaintiff,  who  failed  to.  appear  and 
prosecute  his  claim,  in  the  words, 
"  Judgment  vs.  plaintiff  by  default  for 
costs,"  and  signed  the  entry,  it  was 
held  that  the  judgment  was  not  void 
for  want  of  form,  but  that  it  was  to  be 
understood  as  a  judgment  of  nonsuit 
against  the  plaintiff  for  not  appearing 
to  prosecute  his  suit.  Wyatt  v.  Judge, 
7  Port.  (Ala.)  37. 

Bastardy  Proceedings.  —  A  judgment 
rendered  by  a  justice  of  the  peace  in  a 
prosecution  for  bastardy,  that  the  "  de- 
fendant is  discharged  from  custody  '* 
and  that  "  the  relatrix  do  pay  the  costs 


The  following  entry  in  the  justice's    of  this  suit,"  though  informal,  was  one 


docket  was  held  a  valid  judgment  in 
form:  *'  The  court  is  of  the  opinion 
that  the  plaintiff  has  no  cause  of  ac- 
tion. Judgment  against  the  plaintiff 
for  costs  of  suit.  Costs  $13.31."  Nett 
V,  Serwe,  28  Wis.  663. 


from  which  the  plaintiff  -could  appeal. 
Britton  v.  State,  54  Ind.  535. 

Whether  for  Debt  or  Damages.  —  Where 
a  justice's  judgment  was  for  $79.62 
*'  for  his as  per  the  verdict,"  etc.. 


it  was  held  that  neither  the  verdict  nor 
A  judgment  rendered  by  a  justice  of    judgment  need  specify  whether  it  was 
the  peace  **  for  thirty-seven  dollars  and     for    debt     or    damages.       Horton    v, 
thirty  cents,  on  note  due  25th  Decem-    Critchfield,  18  111.  133. 
ber,   1840,  bearing  interest  from  that        Omitting  Word  "  Debt.'* — In  an  action 


date,  and  costs  of  suit,"  though  infor 
mal,  is  not  void  for  uncertainty.  It  is, 
in  legal  effect,  a  judgment  for  $37.30. 
Lightsey  v.  Harris,  20  Ala.  409. 

Where  a  justice  entered  a  judgment 
as    follows:      "  5th    damicTfs    $30.00, 


of  debt  before  a  justice,  the  entry  of 
judgment  for  the  plaintiff  for  a  speci- 
fied sum,  omitting  the  word"  d6bt,"  is 
valid;  or  it  might  be  amended  at  any 
time  by  adding  that  word.  Tindal!  v, 
Tindall,  18  N.  J.  L.  437. 
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against  one  or  more  of  several  plaintiffs  or  for  or  against  one  oi 
more  of  several  defendants.  * 

(2)  Certainty  in  Matters  of  Substance.  —  In  matters  of  sub- 
stance a  judgment  of  a  justice  of  the  peace  should  be  as  certain 
as  the  judgment  of  a  court  of  record,*  and  although  such  judg- 
ment,  to  be  valid,  need  not  be  in  precise  legal  form,  yet  it  must 
be  entered  upon  paper,  and  the  evidence  of  it  on  paper  be  pre- 
served, in  order  to  constitute  a  valid  subsisting  judgement.* 

1.  Fitzgerald  v.  Center,  26  Ind.  238.  Iniufioient  Judgments.  —  A  judgment 

Against     Fart     of    Defendants.  —  In  by  a  justice  in  the  following  words:  "  I 

Illinois   a   judgment    may    be    given  give  judgment  with  the  jury/' is  not  a 

against  a  part  of  the  defendants  only  proper  method  of    rendering  a  judg. 

in  an  action  ex  contractu  in  a  justice's  ment.     Green  v,  Lawrence,  3  N.  J.  L. 

court.     Hellman   v.  Schwartz,  44  111.  416. 

App.  84.  Where  a  justice  entered  on  his  docket 

A  Surety  for  Costs  in  justice's  court  the  verdict  of  the  jury,  and  made  the 

may  be  included  in  the  judgment  ren-  following  entry:  "  And  I  do  give  judg- 

dered  on  appeal  against  his  principal,  ment  also,"   this   was   held  to  be  no 

Comp.     L.    Mich.,    §  6133.     Boatz    v,  judgment.     Van    Houten   v.   Beam,  3 

Berg,  51  Mich.  8.  N.  J.  L.  501. 

"^IHiere  Three  Were  8aed  Jointly  in  a  Where  a  justice  entered  judgment  in 

justice's    court,    and,     process    being  an    action     against    two    as    follows: 

served  on  only  two  of  them,  judgment  **  Judgment  in  favor  of  the  plaintiff  for 

was  rendered  against  those  two,  it  was  sixty-one     dollars     and     eighty-three 

held  that  although  the  statute  author-  cents  and  costs,"  it  was  held  to  be  void 

ized   the  justice   to   render  judgment  for  uncertainty.     Parker    v.   Swan,    I 

against  such  as  were  served  with  pro-  Humph.  (Tenn.)  80. 

cess,  it  did  not  authorize  him  to  do  so  Parties    Hot  Snffioiently  Indioated.  — 

unless  the  joint  liability  of  all  the  de-  Under  the  proper  entitling  of  a  cause 

fendants    was    established.      Kerr    v,  with  the  names  of  the  parties,  a  justice 

Boyer,  7  III.  417.  of  the  peace  entered  on  his  docket  an 

Vordict  Against  One —Judgment  Against  award  of  judgment  in  the  following 

Two. — Where  the  jury  in  a  justice's  form:  "  It  is  therefore  considered  that 

court  renders  a  verdict  against  only  one  the  said  P.  do  recover  of  the  said  D.  the 

of  two  defendants,  if  the  justice  enters  sum,"  etc.     In  debt  on  this  judgment 

judgment  against  both  of  the  defend-  it  was  held  that  the  docket  entry  did 

ants  it  is  in  excess  of  his  jurisdiction,  not  show  with  sufficient  certainty   in 

so  far  as  respects  the  other  defendant,  whose  favor,  and  against  whom,  the 

and  such  judgment  as  to  him  may  be  judgment    was    rendered,    and    that, 

set  aside  in  equity.     Dady  v.  Brown,  therefore,  a  transcript  thereof  offered  in 

76  Iowa  528.  evidence  was    inadmissible.     Rood  v, 

8ait  for  TTse  of  Another.  —  In  a  suit  School  Dist.  No.  7,   i  Dougl.  (Mich.) 

before  a  justice  of   the   peace   in    the  502. 

name  of  one  for  the  use  of  another,  it  8.  Benaway    v.     Bond,     2     Chand. 

is    irregular    and    erroneous  to  enter  (Wis.)  no. 

judgment  in   favor  of    the   beneficial  Judgment   B  t    Entered.  —  Where    a 

plaintiff  alone;  and  if  so  entered,  it  will  justice  decided   the  matter  in  dispute 

operate  as  a  discontinuance  of  the  suit  before  him,  and  made  a  memorandum 

as   to  the   nominal   plaintiff,   and  the  on  a  piece  of  paper  of  the  judgment 

judgment  will  be  treated  as  in  favor  of  upon   which  he   had    concluded,   and 

the  beneficial  plaintiff  alone.     Hobson  gave  such  memorandum  to  his  clerk  or 

V,  McCambridge,  130  III.  367.  a   friend  to  be  made  out  and  entered 

8.  Rood    z/.    School   Dist.   No.   7,    i  upon  his  docket  in  form,  but  such  entry 

Dougl.  (Mich.)  502.     As  to  the  form  of  was  not  made,  nor  the  memorandum 

judgments  in  courts  of  record,  see  the  preserved,  it  was  held  that  there  was 

article  Judgments,  vol.  II,  p.  796.  no     valid     judgment.       Benaway    v. 

Shonid  Specify  Injury.  —  A  judgment  Bond,  2  Chand.  (Wis.)  no. 

for  damages  in  a  justice's  court  should  Heed  Hot  Be  Written  on  Warrant.  —  It 

specify  the  injury.     Brant z/.  Woodruff,  is  not  essential  that  a  judgment  ren- 

3  N.  J.  L.  302.  dered  by  a  justice  of  the  peace  should 
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d.  Opening  and  Vacating.  —  Justices  of  the  peace  have  no 
power  to  review  their  own  judgments  except  in  some  method 
expressly  provided  by  statute.*  The  statutes  are  very  far  from 
being  uniform  on  this  subject,  but  it  may  be  stated  that  the  rule 
in  a  majority  of  the  states  is  that  a  justice  cannot  set  aside  a  judg- 
ment on  the  merits  and  grant  a  new  trial.*  However,  in  many  of 
the  states  a  justice  may  set  aside  a  judgment  by  default.* 

e.  Amendment  and  Correction.  —  Although  it  has  been 
sometimes  held  that  a  justice  of  the  peace  may  correct  his  judg- 
ment,^ it  is  the  general  rule  that  he  cannot  alter  a  judgment  after 

be  written  on  the  warrant.     It  is  suffi-  Votioe. — A  justice  of  the  peace  cannot 

cient,  and  the  judgment  is  valid,  if  vacate  a  judgment  rendered  by  him  in 

written  upon  the  docket  of  the  justice  a  suit  between  parties  on  the  applica- 

rendering  the  judgment.      Hollins  v,  tion  of  one  party  without  notice  to  the 

Johnson,  3  Head  (Tenn.)  346.  other.    Smith    v.    Chandler,    13    Ind. 

1.  Weimmer  v.  Sutherland,  74  Cal.  513. 

341.  Strikiikg    Off   VoBSolt.  —  The    Maine 

Original  Jnd{[meiit  Uwnalning  in  Foroe.  Public  Laws  of  i860,  c.  164,  |g  9,  10, 
—  Where  a  justice  made  an  order  authorizing  a  justice  to  strike  off  a  non- 
vacating  a  judgment  in  a  case  where  suit  of  default  and  revive  an  action, 
such  order  was  not  warranted  by  law,  refer  onlv  to  a  nonsuit  or  default  en- 
it  was  held  that  the  original  judgment  tered  at  '*  the  time  set  in  a  writ  for  the 
remained  in  full  force.  Sloan  v.  Mc-  trial;'*  and  where  a  nonsuit  was  en- 
Lean,  12  I  red.  L.  (N.  Car  )  260.  tered  al  a  day  to  which  the  cause  had 

Xay  Treat    Judgment  as    Vnllity.  —  been  continued,  it  was  held  that  the 

Although  a  justice's  court  in  Georgia  justice  had  no  authority  afterwards  to 

has  no  power  to  set  aside  a  judgment,  strike  off  the  nonsuit  and  revive  the 

still  if  the  judgment  is  void  that  court  action.     Pratt  v.  Roberts,  53  Me.  399. 

may  disregard  it  and  treat  it  as  a  nul-  Yaeating  Told   Jadgnieat.  —  In  Mis- 

lity  whenever  and  wherever  it  comes  sissippi  3,  justice  may,  without  issuing 

in   question.     Fontaine  v,  Bergen,   55  another  summons,  vacate  a  void  judg- 

Ga.  410;  Chapman  &.  Floyd,  68  Ga.  455.  ment  and  enter  a  valid  one.     Moore  v. 

Jjk  GaUfomia.  —  Under  the  California  Hoskins,  66  Miss.  496. 

Code  Civ.  Pro.,  §  859,  a  justice  of  the  Judgment  Without  Vetloeto  Beflmdaat 

peace  has  no  power  to  vacate  his  own  —  A  judgment  rendered  by  a  justice  of 

judgments,  except  in  case  of  a  judg-  the  peace  without  notice  to  the  defend- 

ment  by  default;  an  order  attempting  ant  may  be  set  aside  by  a  direct  appli- 

to  vacate    any  other   judgment,    not  cation  to  the  justice.     McKee  cf.  Angel, 

being    appealable,   will   be    annulled.  90  N.  Car.  60. 

Weimmer  v.  Sutherland,  74  Cal.  341;  2.  Seein/ra,  II.  6.  T^Tew  TricU, 

Heinlen  v,  Phillips,  88  Cal.  557.     And  8.  See  infra,  II.  5.  /.  Judgment  by 

see  Winter  v,  Fitzpatrick,  35  Cal.  269.  Default, 

In  Indiana  a  justice  of  the  peace  has  4.  Mistake  in  Vaiiii.  — Where  a  jus- 
no  power  to  change,  vacate,  or  in  any  tice  entered  judgment  as  against  Peter 
manner  interfere  with  1  judgment  he  Mayo  in  a  suit  begun  by  process 
has  rendered,  except  cO  grant  a  new  against  Peter  Mayhue,  it  was  compe- 
trial  or  to  enter  sa<  isfaction  where  tent  to  amend  the  error  by  following 
judgment  is  subsequently  paid.  Foist  the  summons,  and  the  defect  was  not 
V,  Coppin.  35  Ind.  471.  fatal,  there  being  no  question  of  identity 

Application  Most  Be  Kade  in  Time.  —  and  the  transcript  of  execution  giving 
Where  a  certain  time  is  prescribed  by  the  name  correctly.  Merrick  v.  May- 
statute  within  which  an  application  to  hue,  40  Mich.  196.  But  see  Foster  v. 
set  aside  a  justice's  judgment  must  be  Alden,  21  Mich.  507. 
filed,  a  justice  has  no  jurisdiction  to  set  A  justice  may  correct  the  entry  of 
aside  a  judgment  on  an  application  judgment  by  substituting  the  name  of 
filed  after  the  prescribed  time.  Adams  the  party  in  whose  favor  the  verdict 
V,  Casey-Swasey  Co.,  (Tex.  Civ.  App.  was  rendered  and  in  whose  name  the 
1897)  39  S.  W.  Rep.  654.  proceedings  are  had,  in  place  of  another 
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its  rendition ;  ^  and  if  he  does,  the  alteration  is  of  no  effect  and 

the  judgment  remains  in  force  as  originally  rendered.* 

/.  Judgment  by  Default  —  {^  Plaintiff  Must  Prove  His 
Case,  —  Under  the  statutes  of  some  states  there  is  no  such  thing, 

strictly  speaking,  as  a  judgment  by  default  in  a  justice's  court ; 
for  the  plaintiff  is  required  to  prove  his  case  in  every  instance 
whether  the  defendant  appears  or  not.* 

name     erroneously    entered    therein,  that,  being  made  after  the  time  limited 

Hanlin  v.  Baxter,  20  Kan.  134.  by  statute  for  the  justice  to  render  judg- 

Brroneoiif  Aiseetment.  —  An  error  in  ment  and  enter  it  in  his  docket,  they 

the  amount  of  the  judgment  of  a  jus-  were  clearly  void  acts,  such  as  if  they 

tice  caused  by  an  erroneous  assessment  had  been  done  by  strangers,  and  being 

may  be  afterwards  corrected  by  the  void  they  could   not  affect  the  judg- 

justice,  and  if  done  before  hearing  on  ment.     Dauchy  v.  Brown,  41  Barb.  (N. 

a  writ  of  error  it  will  prevent  a  reversal  Y.)  555. 

of  the  judgment;  but  the  costs  should  8.  Arkansas.  — St.  Louis,  etc.,  R.  Co. 

be    taxed    to  the  plaintiff.     Rahn    v,  v,  Barnes,  35  Ark.  95. 

Greer,  37  Iowa  627.  Delaware,  —  Coulter   v,    Layton,    i 

1.  Foster    r.   Alden,   21   Mich.   507;  Harr.  (Del.)  404;  Colesberry  v.  Stoops, 

State  V.  Case,   14  Mont.  520;  Rich  v,  i   Harr.  (Del.)  448;    Ruth  v,  Lunney, 

Markham,  02  Hun(N.  Y.)  78;  People  z/.  2  Harr.  (Del.)  145;  Roberts  v.  Rowan,  2 

Delaware  C5.  PL,  18  Wend.  (N.  Y.)  558.  Harr.  (DeL)  314;  Boston  v.  Tennant,  2 

Certlorazi  the  Proper  Bemedy.  —  Where  Harr.  (DeL)  345;  Elligood  v.  Cannon, 

a  justice  rendered  judgment  in  accord-  4  Harr.  (DeL)  176;  Phillips  v.  Cannon, 

ance  with  the  verdict  of  the  jury,  and  5  Harr.  (Del.)  366. 

eight    days    afterwards    changed    the  Illinois,  —  Steele     v.    Grand    Trunk 

judgment  as  to  costs  without  having  Junction  R.  Co.,  125  111.  385;  Lewiston 

jurisdiction  to  do  so,  it  was  held  that  v.  Proctor,  27  111.  414. 

certiorari  was  the  proper  remedy.   State  Michigan, — Gilberts.  Hanford,   13 

V,  Case,  14  Mont.  520.  Mich.  40. 

Party     Estopped     firom    Oligeoting. —  New  Jersey, — Snyder  v.  HummeL  2 

Where,  after  entry,  a  justice's  judg-  N.J.  L.  82:  Zane  v.  Pissant,  2  N.  J.  L. 

ment  was  altered  at  the  request  of  the  301;  Cooper  v,  Madara,  3  N.  J.  L.  120; 

garty  against  whom  it  was  rendered.  White  v.  Crammer,  3  N.  J.  L.  137;  Her- 

e  was  held  to  have  estopped  himself  itage  v,  Daniels,  3  N.  J.  L.  138;  Pearson 

from  objecting  to  the  alteration,  even  v,  Briggs,  3  N.  J.  L.  204;    Clarke  v, 

if  the  justice  had  no  authority  to  make  Clarke,  3  N.  J.  L.  295;  Murphy  v,  Davis, 

it.    Steckmesser  v,  Graham,  10  Wis.  3N.  J.L.  412;  James  v.  Dyer,  3  N.  J.  L. 

37.  552;  Torrence  v.  Van  Emburg,  2  N.  J. 

S.  Rose  V,  Depue,  i  Thomp.  &  C.  (N.  L.  98;  Cooper  v,  Mullin,  2  N.  J.  L.  98; 

Y.)  16.  Hevener  v.  Kerr,  4  N.  J.  L.  64;  Crane  v. 

A  justice  of  the  peace  rendered  a  Brundage,  14  N.  T.  L.  602;  Codies  v, 

judgment  in  favor  of  the  plaintiff  for  Vannote,  16  N.  J.  L.  324. 

ninety-eight  dollars  damages  and  four  New    York,  —  People    v,    Lynde,   8 

dollars  and  sixty-five  cents  costs,  and  Cow.  (N.  Y.)  133;  Swift  v.  Falconer,  2 

duly  entered  it  in  his  docket.    A  few  Sandf.  (N.  Y.)  640;     Burlingham    v, 

days  afterwards,  discovering  that  he  Deyer,  2  Johns.  (N.  Y.)  189;  Cudner 

had  by  mistake  made  his  costs  sixty-  v.  Dixon,  10  Johns.  (N.Y.)  106;  Locke  z^. 

nine  cents  less  than  he  was  entitled  to,  Smith,  10  Johns.  (N.  Y.)  250;  Wheeler 

he  undertook  to  correct  the  error  by  v,  Lampman,  14  Johns.  (N.  Y.)  481; 

setting  that  sum  underneath  the  orig-  Ely  v.  0*Leary,  2  E.  D.  Smith  (N.  Y.) 

inal  footing  and  adding  them  together  355;  Raymond  v,  Traffam,  12  Abb.  Pr. 

without  erasing  or  altering  any  part  of  ^Oneida   County  Ct.)  52;    Oulman  v, 

the  original  docket.     But  afterwards,  Schmidt,  35  Hun  (N.  Y.)  345;   Hum* 

finding  that  it  was  illegal  to  alter  a  phrey  v.  Persons,  C3  Barb.  (N.  Y.)  313* 

judgment,  he  erased  the  addition  and  Perkins  v,  Stebbins,  29  Barb.  (K.  Y.) 

thus  restored  the  docket  to  its  original  523;  Crown  Point  Iron  Co.  v,  Fitzger- 

form.    It  was  held  that  these  altera-  aid,  (Supreme  Ct.)  14  N.  Y.  St.  Rep. 

tions  did  not  render  the  judgment  void;  427. 
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(2)  When  Rendered,  —  It  is  a  fundamental  rule,  applying  as 
well  to  courts  of  justices  of  the  peace  as  to  the  higher  courts,  that 
no  judgment  by  default  can  be  rendered  unless  the  court  has  first 
obtained  jurisdiction  of  the  person  of  the  defendant.^ 

Wftitiag  for  BefondABt't  j^psaxmnoe.  —  It  is  the  rule  in  many  of  the 
states  that  before  rendering  judgment  by  default  the  justice  must 
wait  a  specified  time  —  generally  one  hour  —  after  the  time 
named  in  the  summons  for  the  defendant  to  appear.'     But  this 

The  New  York  Laws  of  1881,  c.  414,  CUda.  —  In  Illimns,  where  the  plaintiff 
g  3,  provides  that  in  case  a  defendant  files  an  affidavit  of  claim  he  is  not  re- 
in a  justice's  court  fails  to  answer  or  quired  to  prove  his  claim  if  Uie  defend- 
demur  to  the  complaint,  the  court  may  ant  fails  to  appear.  Steele  v.  Grand 
enter  judgment  against  him  without  Trunk  Junction  R.  Co.,  125  lU.  585. 
proof.  Code  Civ.  Pro.,  §  2891,  pro-  Action  on  Forfed  Banknote.  —  In  an 
vides  that  if  the  defendant  fails  to  ap-  action  before  a  justice  to  recov^er  the 
pear  and  answer,  the  plaintiff  cannot  amount  of  a  banknote  paid  by  the  de- 
recover  without  proving  his  case,  fendant  to  the  plaintiff,  on  the  ground 
Where  a  defendant  demurred  to  a  com-  that  it  was  a  forgery,  the  justice  is  not 
plaint,  and  on  the  overruling  of  his  authorized  to  give  judgment  for  the 
demurrer  failed  to  answer,  it  was  held  plaintiff  on  his  own  bare  inspection  of 
that  judgment  could  not  be  rendered  the  note.  Wheeler  v.  Lampman,  14 
without  proof  of  the  plaintiff's  case,  as  Johns.  (N.  Y.)  481. 
the  Act  of  1881  applied  only  where  the  Tho  Booord  fflioidd  Show  that  proof 
defendant  neither  answered  nor  de-  was  adduced.  Colesberry  v.  Stoops,  i 
murred.  Oulman  v,  Schmidt,  35  Hun  Harr.  (Del.)  448;  Roberts  v.  Rowan,  2 
(N.  Y.)  345.  Harr.  (Del.)  314;    Boston  v.  Tennant, 

Pennsylvania. — Young  v,  Getz,  18  2  Harr.  (Del.)  345;  Elligood  v.  Can- 
Pa.  Co.  Ct.  Rep.  580.  non,  4  Harr.  (Del.)  176;    Phillips  v. 

Wisconsin,  —  Roberts  v,  Warren,  3  Cannon,  5  Harr.  (Del.)  366. 
Wis.  736.  1.  See  the  article  Defaults,  vol.  6, 

For  a  general  discusson    of   judg-  p.  24  etseq. 
ments  by  default,  see  the  article  De-        Constmetive  Servioe.  —  In  Mississippi 

FAULTS,  vol.  6,  p.  I.  a  judgment  by  default  rendered  by  a 

Washington,  —  Under  the  Code  of  justice  at  the  return  term  of  the  sum- 
Washington  Territory,  §  1781  (Ballin-  mens  upon  constructive  service  is  void, 
ger's  Anno.  Code  Wash.  1897,  §  6632),  Betts  v.  Baxter,  58  Miss.  329. 
when  a  defendant  in  a  justice's  court  Attachment.  —  Vnd^r  New  York  Cod.^ 
who  has  been  served  with  a  true  copy  Civ.  Pro.,  §  2918,  where  the  summons 
of  the  complaint  and  notice  fails  to  is  not  personally  served,  a  justice  can 
appearand  plead  within  the  time  speci-  render  judgment  by  default  only  when 
fied,  or  within  an  hour  thereafter,  judg-  the  record  shows  an  attachment  law- 
ment  will  be  given  without  further  fully  issued  and  regularly  executed, 
evidence.  On  the  expiration  of  an  hour  Therefore,  where  an  attachment  has 
from  the  time  set  for  trial,  no  appear-  been  improperly  issued  by  a  justice 
ance  had  been  made  for  the  defendant;  upon  return  of  the  summons,  he  should 
the  plaintiff  demanded  judgment,  and  try  the  case  as  if  no  attachment  had 
shortly  afterwards,  persons  present  ob-  been  issued,  and  in  such  a  case,  where 
jecting  as  agents  for  the  defendant,  the  summons  has  not  been  personally 
the  justice  said:  "  I  will  have  to  render  served,  an  entry  of  judgment  by  de- 
judgment,**  referring  such  agents  to  fault  is  unauthorized.  Kingsford  v, 
section  1781  of  the  code.  It  was  held  Butler,  71  Hun  (N.  Y.)  598. 
that  this  was  a  judgment  for  the  plain-  2.  Connecticut,  —  Burgess z^.  Tweedy, 
tiff,  although  after  the  plaintiff  and  16  Conn.  39;  Nugent  v,  Wrinn,  44 
his  attorney  had  departed  the  justice  Conn.  273. 

granted  the  defendant  a  continuance        Illinois.  —  Chicago  First  Nat.  Bank 

and  entered  up  the  judgment  for  the  v.   Beresford,   78   111.   391;    Brown  v. 

plaintiff  several  hours  thereafter.     Mc-  People,  24  III.  A  pp.  72. 
Coy  V.  Bell,  i  Wash.  504.  Louisiana.  —  State   v.   Coquillon,  35 

Whore    Plaintiff    Files    Affldavit    of  La.  Ann.  iioi. 
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rule  does  not  prohibit  a  defendant  from  appearing  and  pleading 

after  the  expiration  of  the  time  allowed  him  to  appear.  Where 
the  circumstances  of  the  case  justify  it,  a  justice  may  allow  the 
defendant  to  answer  in  a  reasonable  time  thereafter.  * 

Michigan,  -—  Bossence   v.  Jones,   46  required  time  after  the  hour  named  in 

Mich.  492;  Noyes  v,  Hillier,  65  Mich,  the  process  before  rendering  judgment 

636.  by  default,  it  is  merely  an  irregularity 

^Missouri. — Klein   v.    Wielandy,    15  and    does    not  render    the    judgment 

Mo.  App.  581.  void.     Talbot  v,   Kuhn,  89  Mich.   30; 

Nebraska,  —  Wells  v.  Turner,  14  Neb.  Grand  Rapids  Chair  Co.  v.  Runnels,  77 

445;  Searles  v.  Averhoff,  28  Neb.  668;  Mich.    105;  Smith  v.  Brown,  34  Mich. 

Muller  V.  Plue,  45  Neb.  701.  455;  Klein  v.  Wielandy,   15  Mo.  App. 

Ntw    York, — Clark  V.   Garrison,   3  581;  Wells  v.  Turner,  14  Neb.  445. 

Barb.   (N.   Y.)  372;    Allen  v.  Stone,  9  Where  the  Docket  Fails  to  Show  that 

Barb.  (N.  Y.)  60;    Sherwood  v,  Sara-  the  justice  waited   the    required  time 

toga,  etc.,  R.  Co.,  15  Barb.  (N.  Y.)  650;  after  the  return  hour  before  rendering 

Sagendorph  v.  Shult,  41  Barb.  (N.  Y.)  judgment  by  default,  it  does  not  render 

102;  Knight  V,  Wilson,  55  Hun  (N.  Y.)  the  judgment  liable  to  collateral  attack. 

559;    Dunn  V.  O'Keefe,  (Supreme  Ct.)  Chaddock  v,  Barry,  93  Mich.  542;  Tal- 

10  N.  Y.  Supp.  34;  Nichols  v.  Place,  i  hot  v,  Kuhn,  89  Mich.  30.     See  also 

N.  Y.   Misc.  Rep,  (Orleans  County  Ct.)  Green  v.  Tower,  49  Kan.  302;  Knight 

497;    Freeborn    v.   Badgley,   15  N.   Y.  v.  Wilson,  55  Hun  (N.  Y.)  559. 

Misc.    Rep.    (Onondaga    County    Ct.)  What  Meant  by  Appearanoe.  —  Under 

173.  the    Wisconsin  statute  requiring  a  jus- 

Vermont.  —  Steel  v.  Bates,  2  Vt.  320;  tice  to  wait  one  hour  for  the  appear- 

Peach  V,  Mills,  13  Vt.  501;  Underwood  ance  of  the  parties,  it  is  held  that  the 

V.  Hart,  23  Vt.  120.  appearance  meant  is  not  a  formal  ap- 

Washingtan,  —  McCoy     v.     Bell,    i  pearance  to  the  action,  to  be  entered 

Wash.  504.  on  the  docket,  but  the  personal  appear- 

Wisconsin,  — Brandies  v,  Robinson,  ance  of  the  parties  before  the  justice. 

45  Wis.  464;  Carter  v.  Wyatt,  43  Wis.  Brandies   v.   Robinson,   45   Wis.    464. 

570.  But    see     McCoy    v.    Bell,    i    Wash. 

Applies  to  A^onmments.  —  The  rule  504. 

requiring  a  justice  to  wait  a  certain  jutiee  Heed  Hot  Bemain  Daring  Whole 

time   after  the   hour  specified   in   the  Time.  —  In  Kifrm^;i/ it  is  not  necessary 

summons  is  in  some  states  held  to  ap-  for  a  justice  to  remain  at  the  particular 

ply  also  to  an  adjourned  day.     Nichols  place  set   for   trial   during   the  whole 

V,   Place,  I   N.  Y.  Misc.  Rep.  (Orleans  time  allowed  for  the  defendant  to  ap- 

County  Ct.)  497;  Freeborn  v.  Badgley,  pear.     Hall  v,  SalTord,  25  Vt.  87;  Peach 

15  N.  Y.  Misc.  Rep.  (Onondaga  County  v.   Mills,    13  Vt.   501;    Underwood  v, 

Ct.)  173:    Sherwood  v,  Saratoga,  etc..  Hart,  23  Vt.  120. 

R.  Co.,  15  Barb.  (N.  Y.)  650;  Clark  v.  1.  Burgess  v.  Tweedy,  16  Conn.  39; 

Garrison,  3  Barb.  (N.  Y.)  372.     But  see  Nugent  v,  Wrinn,  44  Conn.  273. 

Colescott  V,  Bonwill,  4  Harr.(Del.)364;  Before  Entering  on  Merits  of  Gaie.  — 

Steel  V,  Bates,  2  Vt.  320.  Where  a  defendant  who  has  been  served 

Snifident  Complianoe  with  Statute.  —  with  summons  appears  before  the  jus- 

Under  the  New  York  Code  Civ.  Pro.,  tice  has  entered  upon  the  trial  of  the 

§  2893,  requir.'ng  a  justice  to  wait  one  merits  of  the  cause,  he  may  plead  and 

hour  after    the  time  specified   in  the  make  his  defense;  and  the  justice  has 

summons,  unless  the  parties  sooner  ap-  no  authority  in  such  case  to  enter  a 

pear,  it  was  held  that  where  the  sum-  default  for  nonappearance.     Sweet  v, 

mons  was  returnable  at  nine  o'clock  Coon,    15  Johns.  (N.  Y.)  86;  Mead  v, 

and  the  justice  called  the  case  at  a  quar-  Darragh,  i  Hilt.  (N.  Y.)  395. 

ter  to  ten,  and,  in  the  absence  of  the  While  Plaintiff  Bxamining  Witneeaei. 

defendant,  waited  until  ten  before  pro-  —  Where  a  justice  waited  the  required 

ceeding,  it  was  a  compliance  with  the  hour  and  then  allowed  the  plaintiff  to 

statute.     Dunn  v,  O'Keefe,  (Supreme  prove  his  case,  and  while  the  plaintiff 

Ct.)  10  N.  Y.  Supp.  34.  was  examining  his  witnesses  the  de- 

Ftoilnre  to  Wait  Beqnired  Time.  —  It  is  fendani  appeared  and  asked  permission 

held  that  if  the  jnntice  faiU  to  wait  the  to  answer,  it  was  held  that  the  justice 
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(3)  Setting  Aside.  —  While  it  is  the  general  rule  that  a  justice 
of  the  peace  cannot  set  aside  his  own  judgments  and  grant  a  new 
trial,  ^  still,  under  the  statutes  of  some  states,  a  defendant  against 
whom  a  judgment  by  default  has  been  rendered  in  a  justice*s 
court  may  have  the  judgment  set  aside  on  an  application  made  in 
accordance  with  the  terms  of  the  statute.* 

g.  Judgment  by  Confession  —  (i)  /;/  General.  —  In  most  of 
the  states,  justices  of  the  peace  may,  in  proper  cases,  render 
judgment  on  the  confession  of  the  defendant.*  This  power  is 
derived  wholly  from  statutory  regulations,  which  must  be 
observed,  and  for  questions  as  to  the  time,  place,  and  manner  of 
rendering  such  judgments  the  statutes  should  be  consulted.^ 

erred  in  refusing  the  request.     Doty  v.  South  Dakota,  —  Erpenbach  v,   Chl- 

Campbell,    i    How.    Pr.    N.   S.  (N.  Y.  cago,  etc.,  R.  Co.,  8  S.  Dak.  575. 

County  Ct.)  loi.  Must    Be    Authorind    by  8totiit«.  — 

After    PlaintUPe    Eyidenoe   Qiven.  —  Where  a  justice   has  rendered  judg- 

Where  on  the  return  day  of  the  sum-  ment  by  default  after  personal  service 

mons  a  defendant  appeared  in  the  jus-  of  the  summons  upon  the  defendant, 

tice*s  court  after  the  hour  allowed  for  he  cannot  set  the  judgment  aside  un- 

his  appearance  and  after  the  plaintiff  less  authorized   by  statute  to  do  so. 

had  given  his  evidence,  but  while  the  American  Bldg.,  etc.,  Assoc,  v.  Fulton, 

plaintiff  was  still  present  and  before  21  Oregon  492. 

judgment  had  been  entered,  it  was  held  For   a    General    BiMUiioii    of   relief 

error  for  the  justice  to  refuse  to  allow  against  defaults,   see   the  article   De- 

the  defendant  to  appear  and  answer,  faults,  vol.  6,  p.  149  et  seq. 

Thompson  v,  Sheridan,  80  Hun  (N.  Y.)  8.  Dickinson  v,  Horn,  3  Harr.  (Del.) 

33.  496:    Hopkins  ».  Walter,    11  111.  543; 

1.  Seein/ra^  II.  6.  New  Trial,  Kennard  v.  Carter,  64lnd.  31;  Vander- 

8.  Arkansas.  —  Frizzell    v,    Willard,  grift  v,  Pierson,  3  N.  J.  L.  546. 

37  Ark.  47S;  Smith  v.  Parker,  25  Ark.  For  a  general  discussion  of  jndg- 

518.  ments  by  confession,  see  the  article 

California, — Spencer    v,   Branham,  Judgments,  vol.  11,  p.  796. 

109  Cal.  336.  Belease  of  Srron.  —  The  general  rule 

Iowa, — Arts  v,  Rocksien.  98  Iowa  that  a  confession  of  judgment  is  a  re- 

536;    Breen    v.   Kuhn,   91    Iowa    325;  lease  of  errors  and  that  no  appeal  lies 

Park  V,  Ratcliffe,  42  Iowa  42.  therefrom  applies  to  justices'   courts. 

Kansas,  —  Covart  v,  Haskins,  39  Kan.  Wilson  v,  Collins,  9  Ala.  127;  Murphree 

571;  Bates  ».  McConnell,  32  Kan.  I.  v.  Whitley,   70  Ala.  554;  Boettchertr. 

Missouri, —  Roach      v.     Montserratt  Bock,  74  III.  332.     See  the  article  Judg- 
Coal  Co.,  71  Mo.  398;  Reynolds  v.  Mis-  ments,  vol.  11,  p.  796. 
souri,  etc.,  R.  Co.,  64  Mo.  70.  4.  When  Confeesioii  Taken.  —  In  Mis- 
Montana, —  Schwabe  v.  Lissner,   13  souri  z,  justice  of  the  peace  has  power 
Mont.  215.  to  take  a  confession  of  judgment  on  a 

Nebraska, — Strine    v,    Kingsbaker,  day  other  than  his  regular  law  day,  ap- 

12   Neb.   52;    Strine  v.   Kaufman,    12  pointed  by  statute.     Huff  v.  Knapp,  17 

Neb.  423;  Raymond  v.  Strine.  14  Neb.  Mo.  414  [overruling  Oyster  v,  Shumate, 

236;    Dean   v.    Kinman,    15  Neb.  492;  12  Mo.   580;    Hunter  v.  Reinhard,   13 

Smythe     v.     Kastler,    16    Neb.    264:  Mo.  23]. 

Tootle  V.  Jones,  19  Neb.  588;  Western  Where  ConfiBieion    Taken.  —  In    New 

Mut.   Bene  v.  Assoc,  v.  Pace,  23  Neb.  York  a  justice  of  the  peace  may  take 

494;    Smith  V.  Riverside  Park  Assoc.,  ccnfession  of  a  judgment  out  of  the 

42   Neb.   372;    Stanton  v,   Spence,  22  town  in  which  he  resides,  anywhere  in 

Neb.  191.  his  county.     Pollock    v,    Aldrich,    17 

New  York,  —  People  v.  Campbell,  18  How.    Pr  .  (N.    Y.   Supreme  Ct.)   109. 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  i;  Scran-  And  the   presence  or  absence  of  the 

ton  V,  Levy,  i  Hilt.  (N.  Y.)  261.  docket  will  not  affect  the  jurisdiction 

Pennsylvania,  —  McNamara  v,  Mc-  of  the  justice.     Stone  v.  Williams,  40 

Intosh,  17  Pa.  Co.  Ct.  Rep.  135.  Barb.  (N.  Y.)  322. 

742  Volume  XII. 


CMl  Prooodm.        JUSTICES  OF  THE  PEACE,  Judgmentf. 

(2)  In  What  Cases  Rendered.  —  In  a  justice's  court,  judgment 
by  confession  may  be  rendered  only  in  those  cases  where  it  is 
allowed  by  statute.^  A  general  acknowledgment  that  the 
defendant  is  indebted  will  not  authorize  a  justice  to  enter  judg- 
ment for  a  specific  sum.'  Nor  is  it  a  confession  of  judgment  for 
a  defendant  to  admit  that  the  plaintiff's  claim  is  correct ;  he  may 
prove  payment  or  some  similar  defense.* 

Xwk  B«  AppaaruiM  or  Senriee  of  ProooH.  —  It  is  the  general  rule  that 
a  justice  can  enter  judgpnent  by  confession  only  where  the 
defendant  appears  in  court,  in  person  or  by  attorney,  or  where  he 
has  been  duly  summoned.*    Where  there  is  no  process  and  no 

WftiTor  of  XrrogiilAilty.  —  Where  a  ment,  so  far  as  he  may  be  able  to  do  so, 
justice  of  the  peace  left  his  office  and  a  specification  under  a  justice's  judg- 
went  to  the  defendant's  residence,  ment  rendered  on  confession  stating 
which  was  in  the  same  township,  and  the  indebtedness  to  be  *'  for  two  prom- 
there  the  defendant  waived  summons,  issory  notes  which  were  given  on  a 
confessed  judgment,  and  swore  to  the  balance  of  settlement,"  is  not  a  com- 
necessary  affidavit  therefor,  and  the  pliance  with  the  statute.  Case  v.  Red- 
justice  then  returned  to  his  office,  field,  7  Wend.  (N.  Y.)  398. 
where  he  made  the  proper  entries  of  1.  Spear  v.  Carter,  i  Mich.  19;  Paul . 
the  proceedings,  it  was  held  that  such  v.  Armstrong,  i  Nev.  82. 
judgment  was  neither  void  nor  void-  Siiilloient  Gonfeoiioii.  —  Where  parties 
able;  that  the  defendant,  by  waiving  appeared  before  a  justice  and  confessed 
summons,  confessing;  judgment,  etc.,  judgment  in  favor  of  another,  on  a  de- 
waived  the  irregulanty  of  the  justice's  mand  arising  upon  contract,  for  a  sum 
taking  the  confession  of  judgment  at  a  specified,  and  authorized  judgment  to 
place  other  than  his  office.  Krueger  v.  ht  entered  thereupon,  it  was  held  a  sub- 
Beckham,  35  Kan.  400.  stantial  acknowledgment  of  their  in- 

ITndar  a  Statute  Seqnizing  an  Affidayit  debtedness,  and  sufficient  under  the 

10  be  annexed  to  a  confession  of  judg-  statute.   Kinyon  v.  Fowler,  10  Mich.  16. 

ment  in  a  justice's  court,  a  judgment  Where  the  record  of  a  justice  showed 

rendered^withottt  such  affidavit  is  void  that  ''the  defendant  "  (naming  him), 

as  to  creditors  only,  and  as  to  the  de-  "  appeared  and  confessed  the  follow- 

fendant  itis  valid  and  binding.    Mavity  ing  note  "  (setting  out  the  note),  "  and 

V.  Eastridge,  67  Ind.  211;  Campbell  v.  says  that  he  is  justly  indebted  for  the 

Baldwin,  6  Blackf.  (Ind.)  364;   Exp.  same,"   it  was    held  that  the   record 

Knight,  4  Blackf.  (Ind.)  220;  Mann  v,  showed  a  sufficient  confession  by  the 

Perkins,  4  Blackf.  (Ind.)  271;  Stone  t'.  defendant    for    the    justice  to  render 

Williams,  40  Barb.  (N.  Y.)  322;  Griffin  judgment    against    him.      Barnett    v, 

V.  Mitchell,  2  Cow.  (N.  Y.)  548.  Juday,  38  Ind.  86. 

Do^s  Not  Apply  Where  Process  Served.  2.  Vandervecr  v,  Ingleton,  7  N,  T.  L. 

—  The  New  Jersey  act  requiring  affi-  140;  Nichols  v.  Hewit,  4  Johns.  (N.  Y.) 

davits  in  case  of  a  judgment  by  confes-  423. 

sion  in  a  justice's  court  does  not  apply  3.  Campbell  v,  Randolph,  13  111.  313. 

to  actions  commenced  by  process  duly  Jvftioe  Gaimot  Be  Witness.  —  In  an  ac- 

servedand  returned.     Budd  t/.  Marvin,  tion  by  the  payee  of  a  promissory  note 

4  N.  J.  L.  281.  against  an  indorser,  an  admission  of 

Items  of  Ooofeiied  I>eniuid«  —  Under  a  the  plaintiff's  demand  by  the  defendant 

statute  requiring  the  defendant  to  set  before  the  justice  on  a  day  preceding 

forth  the  items  of    the    demand    for  the  return  of  the  summons  is  not  suffi- 

which  he  confesses  judgment,  an  omis*  cient  to  authorize  an  entry  of  a  judg- 

sion  to  do  so  renders  the  judgment  void  ment  by  confession;  the  justice  cannot 

as  to  creditors  only;  it  is  binding  upon  be  judge  and  witness  in  his  own  court, 

the  defendant.     Griffin  v.  Mitchell,  2  Outcalt  v.  Rankin,  14  N.  J.  L.  33. 

Cow.  (N.  Y.)  548.  4.  Loth  v,  Faconesowich,  22  Mo.  A  pp. 

Under  the  act  requiring  that  the  de-  68;    Bromaghin  v.  Throop,   15  Johns, 

fendant  shall  set  forth  the  items  of  the  (N.  Y.)  476;    Tenny  v.  Filer,  8  Wend, 

demand  for  which  he  confessed  judg-  (N.  Y.)  569. 
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voluntary  appearance  of  the  parties,  a  mere  written  acknowledg- 
ment of  indebtedness  filed  by  the  debtor  with  the  justice,  con- 
taining no  formal  confession  of  judgment  or  written  authority  to 
the  justice  to  enter  judgment,  is  not  sufficient  as  the  basis  of 
judgment  by  confession.* 

Oral  Coofeuion.  —  By  some  statutes  a  justice  is  allowed  to  render 

Ibetiiig  JvBtioe  on  Street.  —  In  Tenny    judgment  against  him  by  sending  a  lec- 


V.  Filer.  8  Wend.  (N.  Y.)  569,  it  was 
held  that  when  a  defendant  met  a  jus- 
tice on  the  street  and  authorized  him 
to  enter  judgment  by  confession,  it 
was  not  sufficient. 

Long  Aoqnieooenoe  of  Defendant.  —  A 
justice  of  the  peace  met  the  defendant    judgment. 
in  a  replevin  suit,  who  told  him,  and     468. 


ter  to  such  justice  requesting  him  to 
enter  judgment  against  the  defendant 
in  favor  of  the  plaintiff,  for  an  amount 
named  in  the  letter,  although  the  de- 
fendant expressly  stated  that  he  waived 
service  of  process  and  authorized  the 
Evans    v.    Pierce,    3    III. 


also  the  plaintiff,  that  he  would  not 
appear,  but  would  pay  the  costs,  and 
directed  the  justice  to  deliver  the  prop- 
erty to  the  plaintiff.  When  the  case 
was  called,  neither  party  appeared, 
and  the  justice  entered  judgment  on 
his  minutes.  More  than  a  year  after- 
wards, at  the  request  of  the  defend- 
ant's attorney,  the  justice  entered 
judgment  on  his  docket,  and  the  de- 
fendant appealed.  It  was  held  that 
the  justice  had  treated  the  conversa- 
tion as  a  confession  of  judgment,  and 
that  the  judgment  would  not  be  dis- 
turbed after  so  long  an  acquiescence  on 
the  part  of  the  defendant.  Traffarn  v. 
Getman,  (Supreme  Ct.)  3  N.  Y.  Supp. 
867. 

Where  Frooeee   luned.  —  A  justice's 
judgment  rendered  on  a  confession  in 


Beqnest  Bevooable.  —  Where  the  de- 
fendant indorsed  on  a  warrant  a  writ- 
ten request  to  enter  up  judgment 
against  him  for  whatever  demand  the 
plaintiff  might  have  against  him,  to 
the  satisfaction  of  the  justice,  and  the 
next  day  desired  the  justice  not  to 
enter  the  judgment,  as  he  had  since 
discovered  that  the  plaintiff  demanded 
more  than  was  due  from  him,  it  was 
held  that  such  a  consent  or  request  was 
revocable,  and  that  the  justice  should 
have  had  a  trial  to  ascertain  the 
amount  due,  and  not  have  entered  up 
judgment  on  the  demand  of  the  plain- 
tiff.    Gale  V.  Chase,  3  Johns.  (N.  Y.) 

147. 

Proof  of  Handwriting.  —  A  j  ustice  can- 
not enter  a  judgment  by  confession 
against  a  party  on  a  written  request,  on 


writing,  signed  by  the  defendant  in  due  his  own  knowledge  that  such  writing 
form,  is  not  affected  by  the  fact  that  was  the  handwriting  of  a  party,  and 
the  justice's  docket  does  not  show  that  without  any  process  or  further  proof, 
no  process  was  issued.  Judgment  by  Martin  v.  Moss,  6  Johns.  (N.  Y.)  126. 
confession  is  not  limited  to  cases  where  Where  a  maker  of  a  promissory  note 
the  defendant  voluntarily  appears.  A  wrote  thereon,  "A.  D.  Witherspoon, 
confession  that  is  sufficient  without  Esquire:  I  confess  judgment  on  this 
process  is  equally  good  with  it.  HoU 
lister  V.  Giddings,  24  Mich.  501. 

1.  Loth    V.    Faconesowich,    22    Mo. 
App.  68. 


.»» 


note;"  and  Witherspoon,  a  justice  of 
the  peace,  upon  this  authority  entered 
judgment  for  the  amount  of  the  note, 
it  was  objected  that  the  judgment  was 
In  Hew  York  a  justice  of  the  peace  void,  because  it  purported  to  be  made 
can  in  no  case  enter  a  judgment  by  by  confession,  when  the  writing  upon 
confession  against  a  defendant,  unless  the  note  was  no  authority  to  confess 
on  his  appearance  in  court,  either  in  judgment,  and  was  no  confession  in 
person  or  by  attorney,  or  where  he  has  fact,  because  not  made  in  person  to  the 
been  duly  summoned,  although  the  justice.  The  court  held  the  judgment 
defendant,  by  writing  under  seal,  au-  not  void,  but  voidable  at  the  election 
thorize  the  justice  to  enter  judg-  of  the  principal.  Taliaferro  v.  Her- 
raent  against  him,  and  his  signature  ring,  10  Humph.  (Tenn.)  272. 
is  proved  before  the  justice  by  the  Where  a  Justice  Has  a  Power  of  Attor- 
subscribing  witness.  Bromaghin  v.  ney  directed  to  him  to  confess  judg- 
Throop,  15  Johns.  (N.  Y.)  476.  ment,  he  cannot  enter  up  a  judgment 

In  Illinois  it  was  held  that  a  defendant    before  himself.     Wright  %>.  Wooid,   20 
could  no»  'Authorize  a  justice  to  render    N.  J.  L.  308. 
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judgment  on  the  personal  confession  of  a  defendant  made  orally 
in  open  court.* 

(3)  What  Docket  Must  Show,  —  Where  a  justice  renders  judg- 
ment by  confession,  his  docket  must  show  that  the  statute  was 
complied  with  so  as  to  give  him  jurisdiction  of  the  case.*  But 
formality  is  not  required  of  proceedings  in  a  justice's  court,  and 
if  the  docket  shows  substantially  all  that  the  statute  requires  it 
is  sufficient.' 

1.  Mercer  v.  James,  6  Neb.  406.  that   this  sufficiently   showed  a  judg* 
AiMnt  of  PUmtiff  Presumed.  —  Where  ment  by  confession  by  the  defendant, 

a  justice  renders  judgment  upon  per-  and  that  no  appeal  would  lie  from  such 

sonal  confession  of  the  defendant  made  judgment.     Boettcher  z/.  Bock,  74  III. 

orally  in  open  court,  the  plaintiff's  as-  332. 

sent,  although  not  affirmatively  shown  3.  Judgment  Sufficient  Without  Formal 
by  the  transcript,  will  be  presumed  Addition.  —  Where  an  entry  of  judg- 
from  the  fact  thai  he  procured  a  satis-  ment  shows  an  appearance  by  the  de- 
faction  of  the  judgment  by  an  execu-  fendant  and  his  confession  of  judgment 
tion,  levy,  and  sale  of  the  defendant's  for  a  certain  amount  with  costs  of  con- 
property.  Mercer  v,  James,  6  Neb.  fession  duly  taxed,  it  is  sufficient  wiih- 
406;  Flanagan  v.  Continental  Ins.  Co.,  out  the  formal  addition,  "It  is  therefore 
22  Neb.  235.  considered,"  etc.    Mavity  z/.  Eastridge, 

In  MiBSOiiri,  if  an  action  in  a  justice's  67  Ind.  211. 
court  is  commenced  by  process,  a  con-  Clerical  Error.  —  A  justice's  judgment 
fession  of  judgment  need  not  be  in  reciting  that  the  defendant  had  con- 
writing.  Franse  v.  Owens,  25  Mo.  329.  fessed  judgment  for  a  specified  sum 
But  where  there  is  no  service  of  pro-  and  awarding  an  execution  therefor 
cess  the  confession  must  be  in  writing,  was  held  to  be  good  although  the  word 
Oyster  v.  Shumate,  12  Mo.  580.  "note"      was      written     instead     of 

Judgment  Valid  Without  Proof  of  Writ-  "  notes  "  and  the   word  "  judgment  " 

ten    ConfBflsion.  —  Where   a    suit    in    a  was  omitted  by  clerical  error.     Cowan 

justice's  court  was  commenced  by  per-  v,  Lowry,  7  Lea  (Tenn.)  620. 

sonal  service,  both  parties  appeared  at  Showing     Appearance    of    Parties.  — 

the   trial,  the   plaintiff  declared   on   a  Where  two  persons  confessed  judgment 

promissory   note,   and   the    defendant  before  a  justice  of  the  peace,  and  the 

confessed  judgment  for  the  amount  of  judgment  entry  recited  that  the  "  par- 

the  note,  it  was  held  that  the  judgment  ties  appeared,"  it  was  held  that  this 

was  valid  without  proof  of  a  confession  phrase  purported  that  the  creditor,  as 

in  writing  or  affidavit  of  the  amount  well  as  the  debtors,  was  present  and 

due.     Gates  v.  Ward,  17  Barb.  (N.  Y.)  participated  in  the  proceedings.     Kin- 

424.  yon  V.  Fowler,  10  Mich.  16. 

2.  Spear  v.  Carter,  i  Mich.  19:  Camp  Ho  Entry  of  Judgment  on  the  Confession, 
t^.  Wood,  10  Watts  (Pa.)  118.  — Where    a   defendant   in   a   justice's 

Failure  to  Show  Appearanee.  —  Under  court  appeared  at  the  return  day  of  the 

the  Arkansas  statute  requiring  a  jus-  process  and  confessed  judgment,  and 

tice's  docket  to  show  personal  appear-  an  entry  of  such  confession  was  made 

ance  by  the  defendant  on  entcing  a  upon  the  jusiice's  docket,  it  was  held 

judgment    by    confession,    where    the  that  an  execution  might  lawfully  issue 

entry  of  judgment  by  confession  did  although  no  cnuy  was  made  upon  the 

not  show  such  appearance  except  by  docket  of   the  justice  of   a  judgment 

inference,  and  it  was  shown  by  parol  upon  the  confession.    Franse  ?/.  Owens, 

testimony  that  the  defendant  did  not  in  25  Mo.  329. 

fact  appear,  the  judgment   was  held  Judgment  on  Application  of  Creditor.  — 

void.     Smith  v.  Finley,  52  Ark.  373.  Under  the  0/iio  statute  providing  for  a 

SaAeient    Showing    of    Confession. —  judgment  by  confession  "  on  the  appli- 

Where    the    justice's    docket    showed  cation  of  the  creditor,"  a  judgment  by 

that   the    defendant    agreed   that    the  confession  before  a  justice  is  not  void 

plaintiff  should   have  judgment  for  a  because  the  justice's  docket  does  not 

given  sum  and  the  plaintiff  accepted  show  that  it  is  rendered  "  ontheappli- 

the   judgment   tendered,    it    was    held  cation  of  the  creditor,"  this   fact   not 
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A.  Nonsuit.  —  Where  a  plaintiff  in  a  justice's  court  fails  to 
appear  within  a  certain  time  —  generally  one  hour  —  after  the 
time  specified  in  the  summons  for  the  return  thereof,  the  justice's 
jurisdiction  is  usually  at  an  end.^  In  such  case,  except  where 
the  justice  has  possession  of  the  evidence  of  indebtedness  on 
which  the  action  is  brought,'  the  only  judgment  that  he  can 
render  is  one  of  nonsuit ; '  and  this  is  true  even  though  the 
defendant  has  appeared  and  pleaded  a  set-off  or  counterclaim.'^ 
A  general  discussion  of  dismissals,  discontinuances,  and  nonsuits 
will  be  found  in  a  former  volume  of  this  work.* 

6.  Hew  Trial  — a.  Power  Statutory. —A  justice  of  the 
peace  has  no  inherent  power  to  set  aside  his  own  judgments.  In 
order  for  him  to  grant  a  new  trial  he  must  have  express  statutory 
authority  to  do  so ;  •  and  if  he  attempts  to  grant  a  new  trial 

being  required  to  appear  on  the  docket,  authority  to  hear  evidence  by  the  de- 
Wilson  V.  Wickersham,  2  Ohio  Dec.  545.  fendant  and  to  render  a  judgment  for 

1.  Blanchard  v.  Walker,  4  Cush.  the  defendant  and  against  the  plaic tiff. 
(Mass.)  455;  Todd  v.  Doremus,  60  Hun  Bateman  v.  Smith  Gin  Co.,  98  Ga.  219; 
(N.  Y.)  385,  21  Civ.  Pro.  Rep.  (N.  Y.)  Cunningham  v.  Wright.  27  111.  App. 
74;  Sprague  v.  Shed.  9  Johns.  (N.  Y.)  334;  State  v,  McCrea,  40  La.  Ann.  20; 
140;  Phelps  V,  Birge,  11  Vt.  161.  Cavalier  v.  Doughty,  6  N.  J.  L.  227. 

After  FlaintiiPs  Appeanunoe.  —  In  Judgmflnt  for  Plaintiff.  —  A  justice  has 
Pennsylvania  it  is  held  that  a  justice  no  power,  in  the  absence  of  the  plain- 
has  no  authority  to  enter  judgment  of  tiff,  to  render  judgment  in  his  favor, 
nonsuit  after  an  appearance  by  the  Semple,  etc.,  Mfg.  Co.  v,  Thomas,  10 
plaintiff.  An  appeal  will  lie  from  such  Mo.  App.  457;  Spiague  v.  Shed,  9 
a  judgment.  Lawver  v.  Walls,  17  Pa.  Johns.  (N.  Y.)  140. 
St.  75.  4.  Adkins  v.  Jester,  i  Houst.  (Del.) 

2.  Where  the  Evidenoe  of  IndehtedneM  353;  Cunningham  v.  Wright,  27  111. 
upon  which  the  action  is  brought —  App.  334;  Hartel  v.  Kite,  70  Wis.  396. 
such  as  a  promissory  note  —  is  in  the  5.  See  article  Dismissal,  DiscoNTim;- 
justice's  possession,  it  is  held  that  he  ance,  and  Nonsuit,  vol.  6,  p.  823. 
may  render  judgment  on  such  evidence  6.  Dalton  City  Co.  v.  Haddock,  54 
of  indebtedness  in  the  absence  of  the  Ga.  584;  Doughty  v.  Walker,  54  Ga. 
parties.  Hitch  v,  Lambright,  66  Ga.  595;  Fontaine  v.  Berffen,  55  Ga.  410; 
228;  Wells  V,  Turner,  14  Neb.  445;  Frazier  v.  Grifiie,  8  Md.  50;  Weeks  v. 
Phoenix  Ins.  Co.  v.  Lemke,  18  Neb.  Etter,  81  Mo.  375;  Downing  9.  Garner, 
184.  I  Mo.  751;    People  v,  Lynde,  8  Cow. 

8.  Adkins  v.  Jester,  i  Houst.  (Del.)  (N.  Y.)  133;  Appleby  v.  Strang,  i  Abb. 

353;    Cunningham  v.  Wright.   27   111.  Pr.  (N.  Y.  C.  PI.)  143;  Doty  v,  Duvall, 

App.  334;  State  V.  McCrea,  40  La.  Ann.  19  S.  Car.)  143. 

20;  Wilcox  V,  Clement,  4  Den.  (N.  Y.)        Mistake,  Snrpriie,  or  ErcniahU  Vefl[U- 

160;    Vought  f.  Sober,  73  Pa.  St.  49;  genoe.  —  In  North  Carolina  a  new  trial 

Hartel  v.  Kite,  70  Wis.  396;  Combs  v.  cannot  be  allowed  in  a  justice's  court; 

Dunlap,  19  Wis.  591.  but  under  section  845  of  the  code  the 

Beqniring  Defendant  to  Wait  Longer. —  justice  may  rehear  the  cas^  when  mis- 

Where  the  justice  required  the  defend-  take,  surprise,  or  excusable  negligence 

ant  to  wait  five  minutes  longer,  which  is  shown,  and  the  application  is  made 

he  refused  to  do,  and  the  plaintiff  ap-  in  ten  days  after  the  date  of  the  judg- 

peared  within  that  time  and  after  the  ment.     Navassa  Guano  Co.  v.  Bridg- 

defendant  had  left,  it  was  held  to  be  ers,  93  N.  Car.  439. 
e  rroneous  for  the  j  ustice  then  to  proceed        Treating  Judgment  as  Vnllity.  —  While 

with  the  cause.     Wilcox  v.  Clement,  4  a  justice  cannot  set  aside  his  own  judg- 

Den.  (N.  Y.)  160.  ment  and  grant  a  new  trial,  yet  where 

Cannot  Bender  Judgment  for  Defendant,  he  has  rendered  a  void  judgment  he 

—  Where  the  plaintiff  does  not  appear  may  treat  it  as  a  nullity  and  proceed  as 

on  the  day  of  trial,  the  justice  has  no  though    it    had     not    been    rendered. 
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where  not  authorized  by  statute,  he  may  be  restrained  by  a  writ 
of  prohibition.^ 

Where  Trial  by  Jury.  —  It  is  the  general  rule  that  where  a  jury  trial 
is  had  in  a  justice's  court,  the  justice  cannot  set  aside  the  verdict 
and  grant  a  new  trial.'  But  in  some  states  a  verdict  obtained 
by  fraud,  partiality,  or  undue  means,  may  be  set  aside  and  a  new 
trial  granted.* 

b.  When  Allowed.  —  Under  the  statutes  of  some  states  a 
justice  of  the  peace  is  allowed  to  grant  a  new  trial  in  certain  speci 
fied  cases;*  and  where  such  new  trial  is  granted  within  the  time 
allowed  by  law  for  that  purpose,  it  operates  to  set  aside  the 
judgment.* 

AppUeation  Must  Be  Seaaonable.  —  The  statutes  allowing  a  new  trial 
in  a  justice's  court  generally  provide  that  an  application  therefor 
must  be  made  within  a  specified  time  after  the  rendition  of  judg- 
ment, and  after  the  expiration  of  such  period  the  justice  has  no 
power  to  grant  a  new  trial.* 

Chapman  v.  Floyd,  68  Ga.  455;    Fon-  Semedy  by  Appeal.  —  Where  a  jury  in 

taine  v.  Bergen,  55  Ga.  410.  a  justice's  court  renders  a  verdict,  the 

1.  Doughty  V,  Walker,  54  Ga.  595;  justice  has  no  discretion  but  to  enter 
Burroughs  v,  Taylor,  90  Va.  55.  judgment  on  the  verdict,  and  the  only 

2.  Helmich  v,  Johnson,  i  Morr.  remedy  an  aggrieved  party  has  is  by 
(Iowa)  8^:  Miller  v,  Haley,  66  Iowa  appeal  at  the  close  of  the  case.  Blum- 
260;  Atkinson  v.  Chicago,  etc.,  R.  Co.,  burg  v,  Briggs,  (Buffalo  Super.  Ct.)  10 
70  Iowa  68;    Morris   v,   Shryock,    50  N.  Y.  St.  Rep.  242. 

Miss.   590;    Cason  v,  Tate,  8  Mo.  45;  3.  Theilen    v.  Hann,    27  Kan.   778; 

Felter  v.  Mulliner,  2  Johns.  (M.  Y.)  181;  State  v.  King,  23  Neb.  540;  Templin  v. 

Van     Valkenburgh    v,     Evertson,     13  Synder,  6  Neb.  491;   Cox  v,  Tyler,  6 

Wend.  (N.  Y.)76;  Blumburg  v.  Briggs,  Neb.  297. 

(Buffalo  Super.  Ct.)  10  N.  Y.  St.  Rep.  4.  See  Holton  v.  Green  well,  4  Dana 
242;  Griffin  z/.  Pitman,  8  Oregon  542.  (Ky.)  634;  State  v,  McCrea,  40  La. 
Verdiet  Againit  ETidenoe.  —  A  justice  Ann.  20;  Taylor  etc..  Organ  Co.  v, 
of  the  peace  cannot  set  aside  the  ver-  Plumb,  57  Iowa  33;  Barons  v.  Ander- 
diet  of  a  jury,  notwithstanding  it  be  son,  37  Kan.  399. 
against  evidence.  Van  Valkenburgh  To  Determine  Juriedietional  Queetion. — 
f,  Evertson,  13  Wend.  (N.  Y.)  76.  In  an  action  before  a  justice  to  fore- 
Exemplary  Damages  —  Qaeetion  Bailed  close  a  mortgage  on  property  of  a  value 
Too  Late. —  Where  the  question  as  to  exceeding  the  justice's  jurisdiction,  the 
the  right  of  the  plaintiff  to  recover  ex-  attention  of  the  court  was  called  to 
emplary  damages  was  raised  for  the  such  fact  for  the  first  time  by  an  affi- 
Arst  time  after  a  verdict  granting  such  davit  for  a  new  trial.  It  was  held  that 
damages,  it  came  too  late,  for  the  the  new  trial  should  be  granted  in 
justice  had  then  no  alternative  but  to  order  to  determine  that  question.  Cox 
render  judgment  on  the  verdict.  At-  v.  Wright,  (Tex.  Civ.  App.  1894)  27  S. 
kinson    v,   Chicago,   etc.,   R.   Co.,   70  W.  Rep.  294. 

Iowa  68.  Hot    More    than    One   Hew    TriaL  — 

Betazlng    Goiti.  —  Where   there   was  Under  the  IVfst  Viroinia  Code,  c.  50, 

an  issue  of  tender  and  a  judgment  for  g  91,  a  justice  cannot  gram  more  than 

costs  based  on  the  trial  of  that  issue,  it  one  new  trial  to  either  party.     Dickey 

was  held  that  the  justice  had   no  juris-  v.  Smith.  42  W.  Va.  805. 

diction  to  entertain  a  motion  to  retax  6.  Robideau    v,    Ewing,    5    Blackf. 

the  costs.     Miller  t/.   Haley,  66  Iowa  (Tnd.)  552. 

260.  6.  Vogel  V,  Lawrenceburgh  Tobacco 

Where  a  Jury  Has  Dieagreed  and  been  Mfg.    Co.,    49    Ind.    218;    Kerner   v. 

discharged,  the  justice  has  no  power  to  Petigo,  25  Kan.  652;  State  v,  Votaw,  16 

grant  a  new  trial.     Gulick  v.  Van  Til-  Mont.  308;    Doty  v.  Duvall,  10  S.  Car. 

burgh,  i6  N.  J.  L.  417.  143;   Odle  v.  Davis,  (Tex.  Civ.  App. 
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Hotioe  of  Motion.  —  A  justice  of  the  peace  cannot  grant  a  new  trial 
in  the  absence  of  the  opposite  party  without  notice  to  him  of  the 
motion.^     Where  a  new  trial  was  so  granted,  it  was  held  that  the 

1896)35  S.  W.  Rep.  721;  Burroughs  z/.  Judgment    in    Abeenee   of    Defendant 

Taylor,  90  Va.  55.     See  also  Hathaway  Without  Hotioe.  —  In  Louisiana,   where 

V.  Hathaway,  2  Ind.  513;  Texas,  etc.,  R.  a  judgment  in  a  justice's  court  is  ren- 

Co.  V.  Gill,  g  Tex.  Civ.  App.  139;  Hoi-  dered  in  the  absence  of  the  defendant, 

ton  V.  Greenwell,  4  Dana  (Ky.)  634.  and  he  w^s  not  notified  of  its  rendition. 

Hotioe  of  Motion.  —  Under  the  Mon-  he  is  always  in  time  to  apply  for  a  new 
tana  Code  Civ.  Pro.,  §  820.  allowing  a  trial.  State  v.  McCrea.  40  La.  Ann.  20. 
justice  to  grant  a  new  trial  in  certain  1.  Erskine  v.  Onyett,  11  Ind.  335, 
cases  on  motion  made  within  ten  days  Sufficient  Hotioe.  —  An  action  was 
after  the  entry  of  judgment,  such  mo-  continued  by  consent  to  1  o'clock  p.  m. 
tion  must  be  actually  made  within  ten  of  a  certain  day,  but.  through  the  mis- 
days,  and  it  is  not  sufficient  meiely  to  take  of  the  justice,  taken  advantage  of 
give  notice  of  the  motion  within  that  by  the  plaintiff,  was  tried,  and  judg- 
time.     State  7/.  Votaw,  16  Mont.  308.  ment  rendered  against  the  defendant 

Judgment  on  Unauthoriied  Hew  Trial,  in  his  absence,  at  to  o'clock  a.  m.  of 

—  The  Tfxas  Rev.  Stat.  1879,  art.  1623,  the  same  day.      After  judgment  had 

provides   that  a  justice   of  the  peace  been  rendered,  and  before  the  hour  of 

may,  at  any  time  within  ten  days  after  i  o'clock  p.  m.  of  ihe  same  day,  the 

judgment,  grant  a  new  trial.     It  was  attorney  for  the  defendant  told  an  at- 

held    that   where  a  justice   granted  a  torney  for  the  plaintiff  that  he  would 

new  trial  more  than  ten  days  after  the  be  at  the  justice's  court  at  i  o'clock 

judgment,  the  judgment  rendered  on  p.  m.,  and  he  did  go  there  and  make  a 

such    new    trial    was    void.     Odle  z/.  motion  to  vacate  the  said   judgment 

Davis,  (Tex.  Civ.  App.  1896)  35  S.  W.  and  for  a  new  trial;  and  while  so  doing 

Rep.  721.  the  partner  of  one  of  the  attorneys  for 

Waiver  of  Objection.  —  An  action   of  the  plaintiff  came  to  the  justice's  office 

replevin  for  a  horse  of  the  value  of  $75  and  was  notified  of    what  was  being 

was  tried  before  a  justice  of  the  peace  done.     It   was   held   that  these    facts 

with  a  jury,  and  a  verdict  and  judg>  constituted  a  reasonable  notice  to  the 

ment    were    given    for    the     plaintiff,  plaintiff  of  the  motion  for  a  new  trial. 

Within  two  days  after  judgment,  the  Barons  v.  Anderson,  37  Kan.  399. 

defendant  filed  a  proper  motion  for  a  Time  and  Place  of  Hearing.  —  Under 

new  trial,  which  was  duly  heard  with-  the  South  Carolina  statute  allowing  the 

in     four    days    after    judgment,    and  losing  party  at  any  time  within  five 

taken    under    advisement,    and    was  days  after  the  entry  of  judgment  in  a 

allowed  by  the  justice  on  the  seventh  justice's  court  to  move  for  a  new  trial, 

day  after  judgment      Twice  afterwards  the  time  and  place  of  hearing  must  be 

the   plaintiff  joined   in  an   agreement  specified  in  the  notice  of  the  motion  to 

for  the  continuance  of  the  cause,  and  the  other  party.     State  v.  Ashe,  41  S. 

when  the  second  trial  resulted  in  a  judg-  Car.  92. 

ment  for  the  defendant,  the  plaintilT  Waiver  of  Objection  to  Hotioe.  —  Where 

transferred   the  cause   to  the  District  a  party  appears  before  a  justice  of  the 

Court  by  appeal.   He  made  no  objection  peace  on  the  hearing  of  a  motion  for  a 

to  the  jurisdiction  of  the  justice  at  any  new  trial,  and  does  not  object  to  the 

lime  prior  to  the  appeal.     It  was  held,  sufficiency   of    the    notice,   he   cannot 

in  a  proceeding  to  compel  the  issuance  afterwards  avail  himself  of  that  objec- 

of  an  execution  on  the  judgment  first  tion.     Foist  v.  Coppin,  35  Ind.  471. 

rendered,  that  although  the  motion  for  Holding  Motion  under  Consideration.— 

a  new  trial  was  not  decided  within  five  Where  a  motion  for  a  new  trial  before 

days  after  judgment,  as  it  should  have  a  justice  of  the  peace  is  filed  (he  day 

been,  the  decision  on  the  motion  was  following   the   rendition  of  a  verdict, 

erroneous,  but  not  void;  and  that  the  and   due   notice   thereof  is  given,  the 

action  of  the  plaintiff  subsequent  to  the  holding  of  the  motion  under  considera- 

allowance  of  the  motion  precluded  him  tion  and  for  decision  by  the  justice  of 

from  afterwards  objecting  to  the  juris-  the  peace  until  the  ninth  day  after  the 

diction  of  the  justice  in  granting  the  verdict  is  only  an  irregularity  which 

new  trial.     Scott  v.  Kreamer,  37  Kan.  may  be  waived.     Woodward  v.  Trask 

753.  Fish  Co.,  38  Kan.  283. 
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proceedings  thereon  were  void  and  the  original  judgment  remained 
in  force.* 

7.  Beoord  and  Docket  —  a.  In  General.  —  The  statutes  govern- 
ing the  practice  in  cpurts  of  justices  of  the  peace  generally  make 
it  the  duty  of  a  justice  to  keep  a  docket  in  which  to  enter  a  record 
of  the  proceedings  had  before  him.*  However,  it  has  been  held 
that  such  statutes  are  directory  only.' 

Formality  Hot  Reqnired. —  Technical  precision  and  accuracy  in  the 
form  of  entries  in  a  justice's  docket  are  not  required  ;*  the  docket 
is  entitled  to  a  fair  and  reasonable  interpretation,  and  reasonable 
certainty  in  its  entries  is  all  that  is  requisite.* 

Amendment  and  Correction.  —  In  some  states  a  justice  of  the  peace 
may  amend  or  correct  his  docket  according  to  the  truth,  even 
after  the  rendition  of  his  judgment.* 

1.  Erskine  v.  Onyett,  li  Ind.  335.  concluded   by  rendering    a  judgment 

2.  Greene  v.  Oliphant,  64  Ga.  567.  "  against  the  defendant,"  without  say- 
See  the  statutes  of  the  several  states.        ing  "in  favor  of  the  plaintiff,"  it  was 

More  than  One  Docket.  —  In  Indiana  a  held  that  the  record  was  admissible,  as 

justice  may  lawfully  keep  and  use,  at  a  judgment  against  the  defendant  must 

one  and  the  same  time,  more  than  one  necessarily  be  in  favor  of  the  plaintiff, 

docket  in  which  to  record  the  proceed-  County  ct.  v.  Rutz,  63  111.  65. 

ings  and  judgments  in  suits    before  A  Clerioal  Error,  as   the   writing  of 

him.     State  v,  Mallory,  65  Ind.  43.  *' A^ugust  "  for  **  September,"  does  not 

What   li    "Entering." — Writing    an  constitute  an  error  upon  the  face  of  a 

undertaking  of  replevin  bail  upon   a  justice's  record    for  which   the  judg- 

separate  piece  of  paper,  and  attaching  ment  should   be    reversed.     Kaub    v. 

it  to  the  page  of  the  docket  of  a  justice  Mitchell,  12  Kan.  57. 

on   which   the  judgment  appears,  by  ShowixLg  Trial  on  Adjonmed  Day.  —  In 

pinning  it  thereto,  is  not  '*  entering  "it  a  case  pending  before  a  justice  of  the 

upon  the  docket  within  the  meaning  of  peace,  by  agreement  of  parties,  on  May 

2  Ind.   Rev.   Stat.   1876,  p.  632,  §  84.  18,  the  trial  was  continued  to  May  25, 

Lockwood  V.  Dills,  74  Ind.  56.  and  a  jury  was  selected  to  appear  on 

Entry  After  Expiration  of  Term.  —  An  the  latter  date.     Without  any  further 

entry  made  by  a  justice  in  his  docket  date  being  noted    on  the  docket,  the 

after  the  expiration  of  his  term  of  office  entry    showed    that    the    parties   and 

is  a  nullity.     Gage  v.  Vail,  73  Mo.  454.  jurors  appeared,  the  cause  was  tried. 

3.  Hickey  v.  Hinsdale,  8  Mich.  267;  verdict  rendered,  and  judgment  en- 
Carpenter  V,  Simmons,  28  How.  Pr.  tered  thereon.  This  was  held  sufficient 
(N.  Y.  Super.  Ct.)  12.  to  show  that  the  trial  was  had  on  the 

Jnstioe  May  Prove  Proeeedinge  Before  date  to  which  the  case  was  adjourned. 

Him. —  Notwithstanding  the  New  York  Tuttle  v.  Wilson,  2g  Neb.  424. 

statute    directing    that    every    justice  6.  Vroman   v.  Thompson,   51   Mich, 

shall  keep  a  book  called  a  docket,  and  452;    Mudge  v.  Yaples,  58  Mich.  307. 

also  directing   what  entries  he    shall  And    see    supra,    II.    5.  ^.   (3)     What 

make  therein,  an  omission  by  a  justice  Docket  Must  Show. 

to  keep  such   book  according  to  the  6.  Benson     v.    Dyer,    69    Ga.     190; 

statute  will  not  render  his  judgments  Backer  v.  Van  Fleit,  13  N.  J.  L.  195. 

void.     Proceedings  before  him  can  still  But  see  supra,  II.  5.  e.  Amendment  and 

be  proved  by  himself.     Baker  ».  Brint-  Correction. 

nail,  52  Barb.  (N.  V.)  188.  Where  a  suit  was  brought  in  a  jus- 

4.  County  ut.  v.  Rutz,  63  111.  65;  tice's  court  against  a  person  in  his  pri- 
Brennan  v.  Shinkle,  89  111.  604;  Roach  vate  and  individual  capacity,  it  was 
V,  Montserratt  Coal  Co.,  71  Mo.  398;  held  that  the  justice,  before  the  hear- 
Johnson  v.  Billingsley,  3  Humph,  ing,  mi^ht  so  amend  the  entry  of  the 
(Tenn.)  151.  proceedings  on  his  docket  as  to  show 

Judgment  "  Against  the  Defendant." —  the  action  to  be  against  the  defendant 
Where  the  entry  upon  a  justice's  docket    as  executor,  especially  after  notice  to 
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b.  What  Entries  Should  Be  Made— (i)  In  General, — The 
statutes  regulating  the  practice  in  courts  of  justices  of  the  peace 
usually  point  out  with  considerable  particularity  what  entries  the 
justice  shall  make  in  his  docket.^  The  terms  of  such  statutes 
differ  widely  in  the  various  states,  and  the  practitioner  should 
consult  the  statute  of  his  own  state.' 

the  defendant  that  sttch  was  the  fact.  AamuU  Claimwl.  —  Some  statutes  re- 
Wilson  V.  Wilson,  5  Pa.  L.  J.  461.  qaire  a  justice  to  eater  on  his  doclcet 

lUiuMr  of  Anundatnt.  —  Although  a  the  amount  claimed  by  the  plaintiff, 

justice  of  the  peace  may  amend  his  Shawg  v.  Bruce,  3  Iowa  324;   Young 

docket  so  as  to  make  it  speak  the  truth  v,  Robinson.  3  Houst.  (Del.)  46. 

in  a  proceeding  previously  had  before  Omissum  to  Make  Entry  Not  Fatal.  — 

him,  he  must  do  so  on  proper  applica^  Under  the   Coiorado  Gen.   Stat.    1883, 

tion    and    after    notice    to    the  party  ^  2061,  requiring  the  justice  to  record 

legally  interested ;  and  where  it  does  in  his  docket  the  amount  and  nature  of 

not  affirmatively  appear  that  notice  of  the  debt  sued  for,  the  omission  of  the 

such  application  was  given,  the  amend-  justice  to  make  such  record  is  not  a 

ment  is  void.     Levy  v,  Ferguson  Lum-  fatal  jurisdictional  defect,  where  both 

ber  Co.,  51  Ark.  317.  the  parties  appear  in  the  County  Court 

1.  CauiS    of  Artloiu  —  The   justice's  and  go  to  trial  on  the  merits,  as  in  such 

docket    should     generally     state    the  case  the  jurisdiction  of  the  justice  may 

plaintiff's  cause  of  action.     Crawford  be  shown  by  the  evidence.     Behymer 

V,  England,  2  Houst.  (Del.)  171;  Shawg  v,  Nordloh,  12  Colo.  352. 

V.   Bruce,  3  Iowa  324.    See  Low    v,  Stylo  mad  Vatim  of  AotlmL  —  In  AVv 

Griffin,  (Tex.  Civ.  App.  1897)  41  S.  W.  Jersey   a   justice    must    enter    in  his 

Rep.  73.     But  an  appeal  will  not**  be  docket  the  style  and  nature  of  the  ac- 

dismissed  because  the  justice  has  not  tion.     Stokes  v.  Coonis,  4  N.  f.  L.  180; 

copied  the  plaintiff's  cause  of  action  in  Ashcroft  v,  Clark,  5  N.  J.  L.  6i56. 

the  docket.     Indianapolis,  etc.,  R.  Co.  Sufficient  Entry,  ^-Axi  entry  in  the 

V,  Wilsey,  20  Ind.  229;    Indianapolis,  justice's  transcript  after  the  names  of 

etc.,  R.  Co.  V.  Toon,  20  Ind.  230;    In-  the  parties,  in   die   words  following: 

dianapolis,  etc.,  R.  Co.  v,  Brinkman,  "  Summons    in    debt,    $31.29,    issued 

20  Ind.  230;    Reed  v.  Whitton,  78*Ind.  February  25,  1830,"  is  a  substantial 

579.  compliance  with  the  statute  which  re- 

Sufficient  Statement.  —  If  the  justice  auires    the    justice    to    enter    in    his 

states  in  his  docket  that  the  cause  of  docket  "the  style  and   nature  of  the 

action  was  on  an  account,  it  is  suffi-  action.'"    Branson   v.  Eayre,  12  N.  J. 

cient  without  setting  out  the  account.  L.  127. 

Hearn  v,  Ralph,  2  Harr.  (Del.)  6.  Torifleatlon  of  Plsadliigi.  —  The  jus- 

Where  an  entry  in  a  justice's  docket  tice's  docket  need  not  contain  the  veri- 

showed  that  the  claim  sued  upon  was  fication  of  the  pleadings.     Tyrrell  v, 

for  "  balance  due  for  money  collected  Jones,  18  Minn.  312.     Verification  will 

and  goods  received  and  unaccounted  be  presumed  where  the  docket  is  silent 

for;  also  balance  on  due  bill,"  it  was  on    that    point.     Burt    v.    Bailey,    21 

held   to  be  a  sufficient  statement  of  Minn.  403. 

claim  to  support  a  judgment.    Cooke  8.  IMawaro.  —  To    sustain    a   judg- 
es. Shoemaker,  17  Pa.  Co.  Ct.  Rep.  641.  ment    rendered    by  a  justice  of   the 

Insufficient   Statement, — "Action    of  peace,  it  must  appear  from  the  record 

debt  on  record.     Demand  $5.30,"  is  not  that  the  justice  heard  the  case  and  that 

a  sufficient  statement  of  the  cause  of  the  judgment    was    rendered    on  his 

action  on  the  docket  in  a  suit  before  a  heanng  of  it;   also  that  he  heard  the 

justice  of  the  peace.     Ralph  v.  Pen nel,  allegaUons  and  proof  of  the  parties. 

4  Houst.  (Del.)  542.  Hoffecker   v,   Eaton,   2  Houst.  (Del.) 

Where  a  justice's  record  stated  sim-  157. 
ply  that  the  cause  of  action  was  a  "  de-  Vow  Jonoj  —  Names  of  Parties,  —  It 
mand  on  contract,"  without  showing  it  is  the  duty  of  a  justice  to  enter  in  his 
to  be  a  contract  of  which  he  had  juris-  docket  the  names  of  the  parties.  Stat- 
diction,  the  record  was  held  to  be  ing  the  initials  only  of  the  complain- 
fatally  defective.  Pearre  v.  White,  4  ant's  name  is  insufficient.  Clayton  v. 
Pa.  Dist.  Rep.  504.  Tonkin,  9  N.  J.  L.  252. 

750  Volume  XII. 


f»TU  FroMdure.        JUSTICES  OF  THE  PEACE.    Bmrd  and DoeM. 


».  —  The  provisions  of  the  statute  as  to  what  entries  a 
justice  should  make  regarding  the  issuance,  service,  and  return  of 
process  are  also  various  in  the  different  states.*  In  general  the 
docket  should  show  due  service  of  process,*  but  it  has  been  held 
that  a  failure  to  show  service  is  not  a  jurisdictional  defect,  and 
that  fact  may  be  proved  otherwise.* 

Time  of  AppMranee.  —  In  Michigan  a  justice's  docket  must  show 
affirmatively  the  day  and  hour  of  the  appearance  of  the  parties, 
and,  if  the  defendant  was  absent,  that  the  plaintiff  appeared  on 
the  return  day  of  the  summons  and  within  one  hour  after  the 

Names  of  Witnesses  and  Jurors,  —  A  service  may  be  proven  by  the  justice, 

justice  must  enter  the  names  of  all  wit-  Van  Kleek  v.  Eggleston,  7  Mich.  511. 

nesses    and    jurors    on    his    docket.  When  Betnmable.  —  A  justice  of  the 

Lindsley    v.   Boyle,   2   N.    J.    L.   193;  peace  must  enter  upon  his  docket  the 

Steelman  v,  Bolton,  2  N.  J.  L.  303.  day  and  hour  fixed  in  the  summons  for 

Swearing  of  Jury  ^  —  A  justice  should  the  time  of  trial,  and  the  omission  to 

enter  on  his  record  the  fact  that  the  do  so  is  fatal  where  there  is  no  appear- 

jury  were  sworn.     Anonymous,  3  N.  J.  ance   of    the    defendant.       Muller    v, 

L.  108;    Seward  v.  Chamberlain,  3  N.  Plue,  45  Neb.  701. 

J.  L.  312.  The  record  of  a  judgment  rendered 

Swearing  of  Referees,  —  On  a  refer-  by  default  for  want  of  appearance 
ence  from  a  justice,  the  justice's  on  a  summons  returnable  forthwith, 
docket  must  state  that  the  referees  should  state  that  it  was  made  return- 
were  sworn,  and  should  contain  their  able  forthwith  because  the  justice  was 
report.  .  ittle  v,  Silverthorne,  3  N.  J.  satisfied  by  the  oath  of  the  plaintiff  or 
L.  255.  otherwise  that  there  was  danger  of  his 

Oldo  —  Bills  of  Exceptions.  —  Bills  of  losing  the  benefit  of  the  process  by  de- 
exceptions  taken  before  a  justice  of  the  lay.  Gray  v.  Vandyke,  5  Houst. 
peace  are   required   to  be   entered  at  (Del.)  134. 

length  on  his  docket,  and  until  so  en-  rrooii  and  Betam  Heed  Hot  Be  Copied 

tered  they  constitute  no  grounds  on  in  Boeord.  —  In  Indiana  the  process  or 

which    to  found   a  petition   in  error,  the  return  of  the  officer  need  not  be 

Huston  V,  Huston,  29  Ohio  St.  606.  copied  into  the  record  made  by  the  jus- 

PomuylTania — Agreement  Amounting  tice.     Taylor  v.  McClure,  28  Ind.  39; 

to  Discontinuance,  —  Where  a  suit  be-  Reed  v.  Whitton,  78  Ind.  579. 

fore  a  justice  is  terminated  by  any  act  Amount    Hot    Indorsed    on    Writ.  — 

or    agreement    of  the    parties    which  Under  the   Ohio  Stat.,   ^    594,  which 

amounts  to  a  discontinuance,  it  is  the  only  requires  a  justice  to  enter  on  his 

justice's  duty    to    enter    such   act  or  docket  the  date  of  the  writ  and  the  time 

agreement    on    his    docket,    and    the  of  its  return,  the  fact  that  the  return 

docket  is  evidence  thereof.    Cope  v,  on  the  docket  does  not  show  that  the 

Risk,  21  Pa.  St.  59.  amount  claimed  was  indorsed  on  the 

1.  Timeoflsfauioe.  —  \n  New  Jersey  9,  writ  will  not  affect  the  validity  of  a 

justice's  record  should  state  the  days  judgment  by  default.    Cook  v.  Dios- 

and  years  of  issuing  process.     Maren-  more,  5  Ohio  Cir.  Ct.  Rep.  385. 

tille  V.  Oliver,  2  N.  J.  L.  358.  2.  Muller    v,    Plue,    45    Neb.    701; 

Where  under  the  entry  of  the  names  Brown  v.  Cady,  19  Wend.  (N.  Y.)  477. 
of  the  parties  and  style  of  the  action  the  See  the  article  Summons  and  Process. 
justice  entered  on  his  docket  the  time  SoAeient  Showing.  —  An  entry  in  a 
of  issuing  process  as  "April  3d,  1830,"  justice's  docket,  "Nov.  19, 1852.  Sum- 
it  was  held  a  sufficient  entry  of  the  time  mons  returned,  served  by  copy,  bjr  offi- 
of  issuing  process.  Day  v.  Hall,  12  N.  cer  B.,"  sufficiently  shows  jurisdiction 
J.  L.  203.  of  the  justice  over  the  person.  Bid- 
Time  of  Service.  —  The  Michigan  stat-  well  v.  Coleman,  11  Minn.  78. 
ute  does  not  require  the  time  of  service  3.  Denmark  v,  Liening,  10  Cal.  94; 
of  process  to  be  entered  on  the  jus-  Gray  v,  McNeal,  12  Ga.  424;  Telfoitl 
tice*s  docket.  Where  the  entry  on  the  v.  Coggins,  76  Ga.  683;  Jester  v.  Spur- 
docket  does  not  show  the  date  of  serv-  geon,  27  Mo.  App.  477.  See  generally 
ice  and  the  files  are  lost  the  time  of  the  article  Summons  and  Process. 
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time  fixed  therein.*  In  Minnesota,  however,  it  is  held  that  the 
failure  of  the  docket  to  show  when  the  parties  appeared  does  not 
affect  the  regularity  of  the  judgment.* 

Adjournments.  —  Under  the  statutes  of  some  states,  a  justice  of  the 
peace  is  required  to  enter  in  his  docket  every  adjournment  and 
the  time  and  place  to  which  the  cause  is  adjourned ;  ^  but  a  strict 
compliance  with  such  provisions  is  not  generally  required.* 

(2)  Statutes  Directory,  —  The  statutes  prescribing  what  entries 
a  justice  shall  make  in  his  docket  are  for  the  most  part  held  to  be 
merely  directory.*     Thus  it  has  been  held  sufficient  where  the 

1.  Mudge  V.  Yaples,  58  Mich.  307.  an  adjourn meni  to  that  time.     John- 
Insuffloient  Entry.  —  Under  Michigan     son  t\  Iron  Belt  Min.  Co.,  78  Wis.  159. 

Comp.    Laws   1857,   §3890,   requiring  4.  Clerical  Error. — Where  a  justice's 

that  the  time  of  appearance  of  the  par-  docket  entry  staled  that  the  cause  was 

ties  in  a  justice's  court,  and  also  ihe  adjourned   to   a  certain   day  "  at  ten 

time  of   rendering  judgment,   be  en-  o'clock  A.   p.,"  instead   of    *  A.  M./' it 

tered  in  the  docket,  it  was  held  that  an  was  held  that  this  clerical  error  did  not 

entry  upon  the  justice's  docket  which  cause  him    to  lose  jurisdiction  of  the 

recited  the  date  of   the  return  day  of  case.     If   the  hour  had  been  specified 

the  summons  and  contained  no  other  merely  as  ten  o'clock,  this  would  be 

date  except  the  date  at  the  end  of  it,  held  to  mean  ten  o'clock  a.  m.    Tay- 

which  was  the  same  as  the  return  day  lor  v,  Wilkinson,  22  Wis.  40. 

of  the  summons,  and  did  not  state  on  Failure  to  State  Year.  —  On  an  ad- 

what  date  the  parties  were  called  and  journment  by  agreement  of  parties,  a 

the  plaintiff  appeared  and  the  defend-  failure  of  the  justice,  in  entering  such 

ant  failed  to  appear,  was  not  sufficient  adjournment  in  his  docket,  to  state  the 

to  comply  with  the  statute;  it  was  not  year  will  not  deprive  him  of  jurisdic- 

the   intent  of  the  statute  to  leave  the  tion,  for  the  current  year  will  be  un- 

time  of  appearance  to  be  referred  to  the  derstood     to     have     been     intended, 

date  of  the  judgment  in  a  case  afford-  Stromberg  v.  Esterly,  62  Wis.  63a. 

ing  room  on  the  face  of  the  record  for  Failure  to  State  Plaee.  —  A  justice's 

the  two  acts  on  separate  days.     Red-  neglect  to  record  in  his  docket  the  place 

man  v.  White,  25  Mich.  523.  to  which  a  case  is  adjourned  is  a  cleri- 

Vrocess Betumable  Forthwith.  —  Under  cal   irregularity    for   which  judgment 

How.  Mich.  Stat.,  §  7053,  subd.  3,  re-  cannot  be  reversed  if  the  defendant  is 

quiring  a  justice   to  enter  upon    his  not  misled  and  appears  and  answers, 

docket  the  time  when  the  parties  to  a  Whelpley  v,  Nash,  46  Mich.  25. 

suit  appeared  before  him,  it  is  a  suffi-  Failure  to  State  on  Whose  MoUoii.  —  In 

cient  compliance  where  the  process  is  an  action  in  a  justice's  court  there  was 

returnable  "  forthwith  "  if  the  day  on  no  general  appearance  by  the  defend- 

which  the  parties  appeared  is  stated,  ants.     The  plaintiff  filed  his  complaint 

Fruitport  Tp.  v.  Dickerman,  90  Mich,  and  the  cause  was  adjourned  for  three 

20.  days,  but  the  justice  omitted  to  state  in 

2.  Tyrrell  v.  Jones,  18  Minn.  312.  his  docket  upon  whose  motion  the  ad- 

3.  Waldront/.  Palmer,  104  Mich.  556;  journment  was  had.-  It  was  held  that 
Fitzhugh  z/.  Rivard,  (Mich.  1896)  66  N.  the  justice  did  not  lose  jurisdiction  to 
W.   Rep.   947;    Brown  v.   Kellogg,   17  hear  the  case  on  the  adjourned  day. 
Wis.  475.     See  also  the  article  Contin-  Wheeler  v.  Paterson,  64  Minn.  231. 
UANCES,  vol.  4,  p.  895.  6.  The    West    Virginia  Code  1891,  c. 

Sufficient  Showing  of  Time.  —  Under  50,  §  178,  which  directs  that  the  justice 
the  Wisconsin  statute  requiring  the  shall  enter  in  his  docket  the  amount  of 
justice  to  enter  on  his  docket  every  ad-  money  which  the  plaintiff  demands,  is 
journment,  stating  at  whose  request  it  merely  directory,  and  its  omission  can- 
is  granted,  it  was  held  that  an  entry  not  be  cause  for  reversal.  Straley  v. 
that  the  defendant  "  asked  for  an  ad-  Payne,  (W.  Va.  1897)  27  S.  E.  Rep.  359. 
journment  of  one  week,  until  the  27th  The  provision  of  the  statute  rcquir- 
day  of  April,  1889,  at  i  o'clock  p.  m.,  ing  the  justice  to  state  in  his  docket  the 
at  this  my  office,"  was  sufficient  to  show  fees  due  each  person  separately  is  di- 
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docket  entries  show  that  the  justice  had  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the  action,  and  also  show  the  kind 
and  amount  of  the  judgment  given,  and  that  it  was  rendered  at 
the  proper  time.  * 

Bill  of  Ezoeptioiis  to  Preserve  Bnlingf.  —  In  Kansas  it  is  held  that,  as 
the  statute  prescribes  what  matters  shall  be  entered  on  a  justice's 
docket,  if  a  party  desires  to  preserve  the  rulings  of  the  justice  as 
to  other  matters  he  should  take  a  bill  of  exceptions ;  and  if  the 
justice  enters  a  statement  of  matters  other  than  those  by  law 

rectory;  and  the  omission  of  such  sepa-  the  peace  is  not  required  to  enter  on 

rate  statement  does  not  invalidate  ihe  his  docket  the  name  of  the  county  or 

judgmenL      Meister    v.    Russell,    53  town  in  which  his  court  was  held,  that 

Minn.  54;  Nett  v,  Serwe,  28  Wis.  663;  it  was  held  at  the  time  and  place  ap- 

Warner  v.  Hart,  6  Wis.  464.  pointed  in  the  summons,  or  at  what 

The  New  York  statutes  requiring  the  hours  the  suit  was  called  and  the  judg- 

justice  to  certify  in  his  docket  that  the  ment  rendered.     The  presumption  will 

amounts  appearing  to  be  due  on  the  be  that  the  statute  was  complied  with 

judgments  therein  have  not  been  paid  in  these  respects.     Bacon  v.  Bassett, 

to  his  knowledge,  and  to  deposit  such  19  Wis.  45. 

docket  with  the  clerk  of  the  town  on  The  Hour  of  Entering  Judgmont  against 

his  removing  therefrom,  are  directory  a  garnishee  on  an  attachment  affidavit 

merely,  and  failure  to  comply  therewith  need  not  appear  on  the  justice's  docket, 

will  not  invalidate  the  judgments  in  Weisman    v.   Weisman,    133    Pa.    St. 

the  docket.     Humphrey  v.  Persons,  23  89. 

Barb.  (N.  Y.)  313.  Time  of  Bendering  Judgment  by  Do- 

1.  Humphrey  v.   Persons,  23  Barb,  fiftolt.  —  [n  Pennsylvania  ix.  is  held  that 

(N.  Y.)  313.  a  justice's   record   need   not  show  at 

In  Missemer  v.  Trout,  17  Pa.  Co.  Ct.  what  hour  of  the  day  the  hearing  was 
Rep.  317,  it  was  held  that  where  a  had  and  judgment  rendered  in  a  default 
justice's  record  failed  to  show  the  hour  case.  Fronheiser  v.  Werner,  3  Pa. 
of  the  hearing  or  of  the  entry  of  judg-  Dist.  Rep.  515;  Blessington  v.  Com., 
ment,  or  that  the  account  declared  on  (Pa.  1888)  14  Atl.  Rep.  417;  Robertson 
was  against  the  defendant,  or  that  he  v,  Clark,  9  Pa.  Co.  Ct.  Rep.  94. 
had  promised  to  pay  it,  or  that  the  Seeority  for  Coits.  —  A  failure  of  a  jus- 
summons  was  served  on  the  defendant,  tice  to  make  a  docket  entry  showing 
stating  only  that  it  was  indorsed  security  for  costs  filed  was  held  not  to 
served,  the  record,  although  not  com-  be  a  jurisdictional  defect.  Vaule  v, 
plete,  was  sufficient  to  support  a  judg-  Miller,  64  Minn.  485;  Taylor  v.  Wilkin- 
ment.  son,  22  Wis.  40. 

flhowing  that  Jnitioe  Heard  Evidenoe. —  Heed  Hot  Show  Demand.  —  The  docket 

A  judgment  of  a  justice  is  not  irregular  need  not  disclose  that  before  the  suit 

because  of  the  failure  of  his  docket  en-  the  plaintiff  demanded  the  amount  due 

try  to  show  that  the  justice  heard  evi-  him.     Shea  v.  Plains  Tp.,  7  Kulp  (Pa.) 

dence  before  rendering  the  judgment;  554. 

and    this  is  especially  true  in  a  case  In  a  Salt  by  an  Anignee  in  a  justice's 

where  by  the  admission  of  the  defeated  court  the  record  need  not  show  affirm- 

party  it  appears  that  in  fact  witnesses  atively     that     the     assignment    was 

were  sworn  and  examined.     Baker  v.  proved.     Shea  v.  Plains  Tp.,  7   Kulp 

Baker,  70  Mo.  134.  (Pa.)  554. 

Jnriidietion  Out  of  Township.  —  Under  Oonvenatlons  Between  the  Partiei  or 

a  statute  giving  justices    jurisdiction  their  attorneys  in  regard  to  the  action 

out  of  their  townships  in  certain  cases,  pending  should  not  be  entered  by  the 

it  was  held  that  it  need  not  appear  from  justice  in  his  docket.     Kuhn  v.  Bone, 

the  docket  of  the  justice  that  the  neces-  10  Iowa  392. 

sity  of  exercising  the  jurisdiction  ex-  Signature  of  Jnttioe  Hot  HeoeiMtfj.  — * 

isted,  but  that  the  fact  might  be  given  In  Illinois  it  is  not  necessary  for  a  jus- 

in  evidence  on  the  trial  of  the  cause,  tice's  docket  to  be  verified  by  his  sig- 

Lules  V.  Perkins,  6  Mo.  57.  nature.     Daniels  v,  Thompson,  48  III. 

Flaoe  of  Holding  Court.  —  A  justice  of  App.  393. 
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directed  to  be  entered,  such  statement  does  not  thereby  become 
a  part  of  the  record  and  available  for  review  in  a  higher  court 
upon  a  petition  in  error.* 

ETidenoe.  —  Ordinarily  a  justice  is  not  required  to  enter  the  testi- 
mony in  full  on  his  docket  or  to  copy  at  length  the  documentary 
evidence  offered  or  admitted  on  the  trial  before  him.* 

(3)  Should  Shozv  Jurisdiction.  —  Although,  as  has  been  seen 
above,  justices  are  not  usually  held  to  a  very  strict  compliance 
wich  the  statutes  directing  what  entries  shall  be  made  in  the 
docket,  still,  as  justices*  courts  are  courts  of  inferior  and  limited 
jurisdiction,  there  should  be  sufficient  entries  in  the  docket  to 
show  that  the  justice  had  jurisdiction  of  the  case.* 

HL  Cbimihal  Procedure.  —  Criminal  procedure  in  justices' 
courts  will  be  found  fully  treated  under  the  various  criminal  prac- 

1.  Hagaman  v.  Neitzel,  15  Kan.  383.  N.  W.  Rep.  247;  Mudge  v.  Yaples,  58 

2.  Campbell  v,  Sutton,  12  Neb.  522;  Mich.  307;  Vroman  v.  Thompson,  51 
-Ramsey  v.  Dumars,  19  N.  J.  L.  66;  Mich.  452;  Barnes  v.  Holton,  14  Minn. 
Hill  V.  Scouton,  7  Kulp  (Pa.)  345;  357.  S^g  oXso supra^  \,  ^.  Must  Ap^ar 
Evans  v,  Brobst,  16  Pa.  Co.  Ct.  Rep.  Affirmatively;  II.  5.  g,  (3)  What  Lhcktt 
550.  Must  Show. 

Either  Party  Can  Preserve  Sooh  Evidenoe  Boilleient  Showing  of  Jnrisdietion.  —  If 
if  he  chooses,  in  a  bill  of  exceptions,  the  record  of  proceedings  before  a  jus- 
Campbell  V.  Sutton,  12  Neb.  522.  tice  sets  forth  generally  the  nature  of 

In  Alabama  a  justice  of  the  peace  the  plaintiff's  demand  and  that  it  does 
need  not  record  any  evidence  in  a  case  not  exceed  the  jurisdictional  amount, 
before  him  except  such  as  is  objected  it  is  sufficient  to  show  that  the  justice 
to;  that  he  must  enter  of  record  had  jurisdiction.  McEntire  v,  Mc- 
whether  admitted  or  not.  Lecatt  v.  Elduff,  i  S.  &  R.  (Pa.)  19. 
Stewart,  2  Stew.  (Ala.)  474;  Ward  v.  Inini&eient  Showing.  —  Where  a  jus- 
Lewis,  I  Stew.  (Ala.)  26;  Mead  v,  Dan-  tice's  docket  stated  the  claim  to  be  for 
iel,  2  Port.  (Ala.)  86.  damages  for  nonf uifilment  of  contract, 

Motions  to  Ezolnde  or  Bijeot  Eyidenoe.  without  showing  what  kind  of  a  con- 

—  Subdivision  11,  ^  2269  Iowa  Code  of  tract,  it  was  held  insufficient  to  show 
1851,  does  not  required  justice  to  enter  jurisdiction  in  the  justice,  since  the 
on  his  docket  motions  made  to  exclude  contract  might  have  been  one  relating 
or  reject  evidence  offered  on  the  trial,  to  land.  Barnett  v.  Fisher,  5  Pa.  Dist. 
Miller  v.  O'Neal,  9  Iowa  446.  Rep.  277. 

Kind  of  ETidonoe.  —  A  statement  on  Judgment  Void.  —  Where  a  justice's 
the  docket  of  a  justice  that  a  plaintiff's  docket  failed  to  show  the  nature  of  the 
demand  is  founded  on  an  account  ren-  action,  whether  any  pleas  were  made 
dered  fur  services  rendered  by  the  by  the  parties,  or  any  other  facts  show- 
plaintiff  to  the  defendant's  testator  in  ing  jurisdiction,  the  judgment  was  held 
his  lifetime  sufficiently  satisfies  the  void.  Jones  v.  Hunt,  90  Wis.  199. 
statutory  requirement  that  the  kind  of  Shoold  Show  Snit  Brought  In  Prop«r 
evidence  upon  which  the  plaintiff's  de-  Toiniship.  —  Where  the  justice's  record 
mand  may  be  founded  shall  be  set  out  does  not  show  that  the  action  was 
on  the  docket.  Wilson  r.  Wilson,  5  brought  in  the  proper  township,  the 
Pa.  L.  J.  461.  See  Shea  v.  Plains  Tp.,  defect  is  fatal.  Lowe  v,  Alexander,  15 
7  Kulp  (Pa.)  554.  Cal.  297;  Rohland  v.  St.  Louis,  etc.,  R. 

Jnstioo  Cannot  Sapplemont  Testimony.  Co.,  89  Mo.  180. 

—  In  South  Carolina  a  justice  cannot  Vnlawfiil  Detainer  —  Looslion  of  PtMi- 
supplement  the  testimony  of  a  witness,  iaoi.  —  The  record  of  a  justice  in  ao 
as  taken  down,  by  appending  his  state-  action  of  unlawful  detainer  must  dis- 
ment  as  to  the  testimony  thereto  after  close  that  the  premises  detained  are  in 
it  is  signed  by  the  witness.  State  v.  the  county  in  which  he  sits,  else  he  has 
Freeman,  43  S.  Car.  105.  no  jurisdiction  over  the  case.     Johnson 

3.  Stoite  V,  Cochran,  (Mich.  1896)  69  v.  Fischer,  56  Mo.  App.  552. 
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tice  titles  throughout  this  work.  ^ 

IV.  AnsALs  FBOX  JuDenvTs  OF  JirsTZOBS  —  1.  Complianoe  with 
Statute  in  Perfecting  Bemoyal.  —  What  has  been  heretofore  said  in 
respect  to  the  character  of  proceedings  before  a  justice  of  the 
peace  as  finding  its  source  and  dependence  in  the  statutes  of  the 
states  applies  with  full  force  to  proceedings  for  the  review  of  jus- 
tices' judgements  on  appeal.  Thus  it  has  been  said  that  where  the 
statute  prescribes  what  is  to  be  done  in  order  to  remove  a  cause 
to  an  appellate  court,  those  things  must  be  done,'  sometimes  to 
the  very  letter,'  though,  on  the  other  hand,  a  liberal  construction 
is  given  to  such  statutes,  favoring  the  right  of  appeal  when  such 
construction  can  be  given,*  especially  where  the  appellant  secures 
a  trial  by  jury  upon  his  appeal,  for  the  reason  that  a  party  should 
not  be  deprived  of  a  jury  trial  upon  slight  grounds.* 

AppUeation  of  General  Bole  Beferred  to  Various  Stepe.  —  While  it  is  the 
general  rule  that  the  statutes  must  be  complied  with,  a  general 
statement  of  the  necessity  of  the  compliance  in  any  one  particular 
or  of  the  effect  of  the  failure  to  comply  with  the  statute  in  any 
one  particular  cannot  be  made  here,  but  must  be  left  to  the  treat- 
ment of  each  particular  statutory  step  provided  for  effecting  the 
removal  of  a  cause  from  the  court  of  a  justice  of  the  peace  to  the 
appropriate  appellate  court.* 

1.  See  the  articles  Arraignment  and  5.  Noble  v,  Houk,  i6  S.  &  R.  (Pa.) 

Plea  IN  Criminal  Cases,  vol.  2,  p.  760;  421;    Louderback  v,   Boyd,   i  Ashm. 

Bail  and  Recognizance,  vol.  3,  p.  158;  (Pa.)  380. 

Commitments,  vol.  4,   p.  566;  Excep-  6.  Order  of  Performing  Conditloiie.  — 

tions  and  Objections,  vol.  8,  p.  153;  Where  certain  things  are  prescribed  by 

Fines  and  Costs  in  Criminal  Cases,  statute  for  perfecting  an  appeal,  they 

vol.  8,  p.  953;  Former  Conviction  or  need  not  be  done  in  any  particular 

Acquittal,    vol.    9,    p.   630;    Indict-  order  if  neither  the  nature  of  the  things 

MENTS,      Informations,      and     Com-  to  be  done  nor  the  statute  requires  ft. 

plaints,   vol.  10,   p.   344;   Jury,  ante^  Coker    v,   Superior  Ct.,  58  Cal.   177; 

p.  223;    Preliminary    Examinations;  Dutertre  v.  Superior  Ct.,  84  Cal.  536: 

Searches    and    Seizures;    Sentence;  Brown  v,  Jessup,  19  Oregon  288.     But 

Warrants.    And  for  the  procedure  in  see    CoUman    v.   Warne,  9   N.  J.   L. 

particular  cases  see  the  specific  crim-  290. 

inal  titles.  Change  of  Law.  —  An  appeal  is  prop- 

8.  Sherer  v,  Superior  Ct.,  94  Cal.  354;  erly  perfected  under  the  law  as  it  exists 

Coker  v.  Superior  Ct.,   58  Cal.    177;  when     the     judgment    is    rendered. 

Dutertre  v,  Superior  Ct.,  84  Cal.  536;  Roesink  v,  Barnett,  8  Neb.   147;  Teall 

McKeen    v,   Naughton,   88   Cal.    465;  v.  Van  Wyck,   10  Barb.  (N.  Y.)  376. 

Hall  V,  Superior  Ct.,  68  Cal.  25;  Mc-  See  also   Danville  Stove,  etc.,   Co.  v, 

Cracken  v,  Superior  Ct.,  86  Cal.  77;  Adsit,  88  Mich,  244;    Briggs  v.  Hub- 

Rudolph  V,   Herman,   2  S.  Dak.  399;  bard,  19  Vt.  86. 

Dykeman  v,  Budd,  3  Wis.  640;  Clark  Special  Statutee  in Partieolar  Caiee  may 

V.  Miles,  2  Chand.  (Wis.)  94;  Pelton  v,  prescribe  conditions  peculiar  to  such 

Blooming  Grove,  3  Wis.  310;  Jenkins  cases,   and   in   that  event  the  statute 

V.  Cheyenne,  i  Wyoming  287;  Ivinson  covering  the  particular  kind  of  case, 

V.  Pease,  i  Wyoming  277.  and  not  the  general  statute  governing 

3.  Jenkins  v.  Cheyenne,  i  Wyoming  appeals,  will  control.  Kennedy  v, 
287;  Ivinson  v.  Pease,  i  Wyoming  277.  Hamer,  19  Cal.  374. 

4.  Job  V,  Harlan,  13  Ohio  St.  489;  In  Illinois  it  was  held  that  an  act  re- 
Noble  V,  Houk,  16  S.  &  R.  (Pa.)  421;  quiring  an  appeal  bond  in  all  cases 
Pearson  v,  Lovejoy,  53  Barb.  (N.  Y.)  should  not  be  construed  as  repealing 
407;  Cady  z'.  Anson,  4  Wis.  223.  the  former  statute  permitting  counties 
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8.  When  Appeal  Lies  —  a.  Right  to  Appeal  in  General.  — 
The  right  of  appeal  from  a  judgment  of  a  justice  of  the  peace 
depends  upon  and  is  regulated  by  the  existing  statute  law  ^  or 
upon  constitutional  provisions  under  which  an  appeal  may  be  a 
matter  of  right.*  But  if  the  constitution  does  not  give  the  right, 
leaving  the  matter  to  be  dealt  with  by  the  legislature,  that  body 
may  determine  and  prescribe  in  what  cases  an  appeal  will  lie.* 

b.  Character  of  Judgments  Appealable  —  (i)  Final  Judg- 
ment. —  A  right  to  appeal  from  the  judgment  of  a  justice  of  the 
peace  is  generally  extended  and  confined,  as  in  other  cases,  to  a 
final  judgment  or  one  adjudicating  the  merits,  as  distinguished 
from  a  mere  interlocutory  order  in  the  course  of  the  proceeding.* 

to  appeal  without  giving  bond.     Kelly  whether  an  appeal  lies  in  the  particular 

V.  School  Directors,  66  111.  App.  134.  case  from    the  charge  which    the  de- 

1.  Holman  v.  Sigourney,  ti  Met.  fendant  is  called  upon  to  answer  in  the 
(Mass.)  438;  Mitchell  v.  Kennedy,  i  summons,  tested  by  the  language 
Wis.  511.  therein  used.     Moultrie   v,  Dixon,  26 

2.  Townsend  v.  Timmons,  44  Ark.  S.  Car.  296. 

482.  4.  Connecticut.  —  Denton  v.  Danbury, 

Special  and    flnmmary  ProoMdingt. —  48  Conn.  368;    Russell  v,  Monson,  33 

Where  special  and  summary  proceed-  Conn.  506. 

ings  before  a  magistrate  are  provided,  Illinois.  —  Kimball  v,   Riter,  25   111. 

the  right  of  appeal  from  a  judgment  276. 

therein  does  not  exist  unless  the  statute  Indiana. — Brewer    v.     Murray,     7 

confers    such    a    right.      Lamonte    v.  Blackf.  (Ind.)  567;  Creekpaum  v.  Tern- 

Montebello,   21    III.    App.    186;  Dilley  pleton,  5  Blackf.  (Ind.)  583;   Tarpy  r. 

V,  McGregor,  24  Kan.  361;  Armstrong  Crutchfield,  38  Ind.  58. 

V.  Harvey,  11  Ohio  St.  527;  Neumoyert^.  Iowa.  —  Hodge  v.  Ruggles,  36  Iowa 

Andreas.    57   Pa.   St.  446;    Griffin    r.  42;  Griffin  v.  Moss.  3  Iowa  2fii\  Stow- 

Griffin,  Phil.  L.  (N.  Car.)  167;    Field  ers  v.  Milledge,  i  Iowa  150. 

V.  Anderson,  i  Tex.  437;  Griswold  v.  ICansas.  — Butt  v.  Herndon,  36  Kan. 

Rutland,  23  Vt.  324.  370;    Fultz  v.  Neal,  3  Kan.  App.  612; 

Waiver  of  Appeal  by  Agreement.  —  It  Roll  v.  Murray,  35  Kan.  171;  Reedy  v. 

has  been  held  that  by  express  agree-  Gift.  2  Kan.  392. 

ment  parties  may   waive  the  right  to  Maine. — Waterville  v.  Howard,  30 

appeal.     Lyon   v.   Sanders,   3    Greene  Me.  103. 

(Iowa)    332;     Bocleau    v.    Phillips,    i  Missouri, — Bagley  t/.  Kelly,  38  Mo. 

Ashm.  (Pa.)  92;  Hindman  v.  Doughty,  App.  623;  Weisenecker  v.  Kepler,  7  Mo. 

172  Pa.  St.  573.  52. 

But  it  has  also  been  held  that  such  Nebraska. —  Denslow    v.  Dodendorf, 

an    agreement    must    be    in    writing.  47  Neb.  328. 

Dawson  v,  Condy,  7  S.  &   R.  (Pa.)  366.  Nevada. —  Nevada  Cent.   R.   Co.   v. 

See  also  Lyon  v.  Sand:^rs,   3  Greene  District  Ct.,  21  Nev  409. 

(Iowa)  332,  distinguishing  Clark  v.  Gib-  New  York.  —  Peters  v.  Parsons,  18 

son,  I  Morr.  (Iowa)  328,  in  this  respect.  Johns.  (N.  Y.)  140;  Breese  v.  Williams, 

8.  Miller  v.  Heard,  6  Ark.  73;  Exp.  20  Johns.  (N.  Y.)  280;    Blum  v.  Hart- 
Anthony,  5  Ark.  358;  People  z^.  Fowler,  man,  3  Daly  (N.  Y.)  47. 
9    Cal.    85.      See    also    infra,    IV.    7.  North  Carolina.  —  Phelps  v.  Worth- 
Allowance  of  Appeal.  ington,  92  N.  Car.   270;  Bailey  v.  Hes- 

Bight  Coniiiied  to  Partieolar  Ceees.  —  ter,  loi  N.  Car.  538. 

Sometimes  it  is  expressly  provided  that  Ohio. — Nealy    v.     Sexton,    Wright 

appeals  shall  not  be  granted  in  panic-  (Ohio)  314. 

ular  cases.     Edwards  v.  Vandemack,  Tennessee. — Gibbs    v.    Bourland,   6 

13  III.  633;  Yunt  V.  Brown,  2  III.  264.  Yerg.  (Tenn.)48i. 

Where    there    are  several   cases   in  Texas. — Figures  t/.  Dunklin.  68 Tex. 

which  an  appeal  does  not  lie,  and  others  644. 

of  a  similar  nature  in  which  an  appeal  Wisconsin,  —  Collins  v.  Waggoner,  so 

does     lie,    the    court    will    determine  Wis.  48. 
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But  these  general  rules  must  be  taken  in  connection  with  the 
various  statutory  provisions  relating  to  special  proceedings,  and 
the  specific  titles  in  this  work  where  such  proceedings  are  treated.  • 
JndgnMnt  by  BtCaolt.  —  Under  statutes  regulating  appeals  from  jus- 
tices of  the  peace  it  is  held  that  an  appeal  will  not  lie  from  a  judg- 
ment by  default ;  •  though  there  is  a  distinction  in  some  cases 

From  Judgmflnt  on  fid.  Fa.  —  Appeals  v.    Delaware    County,    i6    Iowa   44; 

were  allowed  from  judgments  on  writ  Turner  v,  Putnam,  31  Me.  557:  Harris 

of  jriW/arMj  in  Guilky  z/.  Gillingham,  v.    Hutchins,   28   Me.    102;    Garnet  v. 

3  S.   &  R.  (Pa.)  93;    Sott  V,  Kelso,  4  Rodgers,  52  Mo.   145;  Pearson  v.  Car- 

W.  &  S.  (Pa.)  278;    Gilson  2/.  Gay,  10  son,  69  Mo.  569;  Minneapolis  Harvester 

Vt.  326.  Works  V.  Hedges,  11  Neb.  46;  Ryan  v. 

From  Motion  to  Enter  Satlsfaotion  of  Harris,  2  Oregon  175;  Trullenger  v. 
Judgment.  —  In  Indiana  it  has  been  Todd,  5  Oregon  36.  See  also  article 
held  that  an  appeal  lies  from  the  de-  Default,  vol.  6,  p.  i. 
termination  of  a  justice  on  an  applica-  Motion  to  Set  Aside  Defkolt, — The 
tion  to  enter  satisfaction  of  a  judgment,  right  to  appeal  from  a  judgment  by  de- 
under  the  general  provisions  regulating  fault  is  sometimes  made  dependent  on 
appeals,  though  no  appeal  is  specially  a  prior  motion  to  set  aside  the  default, 
provided  in  such  cases.  Creekpaum  Wynn  v.  Garland,  11  Ark.  302;  Sample 
V.  Templeton,  5  Blackf.  (Ind.)  583.  v.  Gilbert,  46  Ind.  444;  Burns  v,  Hun- 
See  also  Bailey  v.  Hester,  loi  N.  Car.  ton,  24  Mo.  337;  Hore  v.  Steamboat 
538.  Belle,  II  Mo.  107;    Minneapolis  Har- 

After  Hew  Trial  Granted,  if  the  order  vester  Works  v.  Hedges,  11  Neb.  46; 

granting  the  new  trial  is  set  aside  on  Andrews  v.  Mullin,  14  Neb.  248;  Clen- 

motion    and    another    judgment    ren>  denning  v,  Crawford,  7  Neb.  474 

dered,  the  appeal  should  be  from  the  Where  it  was  specially  provided  that 

last  judgment,  and  not  from  the  order  judgments  rendered  in  the  absence  of 

setting  aside  the  order  for  a  new  trial,  the  party  sued  and  served  with  process 

Tarpy  z/.  Crutchfield,  38  Ind.  58.  might  be  set  aside  upon  certain  con- 

A  Final  Judgment  Without  Costs  is  a  ditions,  it  was  held  that  this  statutory 

final  judgment  from  which  an  appeal  provision   gave  the  party  a  complete 

lies.     Blum  v.  Hartman,  3  Daly(N.  Y.)  remedy,  that  it  evinced  the  legislative 

47;  Collins  v,  Waggoner,  20  Wis.  48,  intent  that  actions  in  justices'  courts 

which   was  a  judgment  of  dismissal  must  be  tried  upon  the  merits  before 

without  a  judgment  for  costs.  an  appeal  could  be  taken,  and  that  such 

Judgments  by  Confession.  — See  article  an  intent  is  consistent  with  the  object 

Judgments,  vol.  11,  p.  <yj^etseq,  for  which  justices'  courts  were  estab- 

1.  For  example,  for  appeals  in  gar-  lished,  namely,  the  trial  and  disposal  of 
nishment  proceedings,  see  article  Gar-  causes  with  the  least  possible  expense 
NiSHMENT,  vol.  9,  p.  805.  to  the  parties.     Brayton  v.  Delaware 

Under  Statutory  ProTisions  the  right  to  County,  16  Iowa  44;    Clendenning  v, 

appeal  in  particular  instances  may  be  Crawford,  7  Neb.  476. 

dih'erent  in  the  various  states.     Thus,  Under  a  statute  providing  that  if  the 

as  dependent  upon  whether  a  trial  be-  judgment  is  rendered  upon  process  not 

fore  a  justice  is  by  a  jury,  it  may  be  personally  served  and  in  the  absence 

that  in  one  state  an  appeal  will  not  lie  of  the  defendant  he  shall  have  a  cer- 

from  a  judgment  upon  a  verdict  of  a  tain   number  of  days  after    personal 

jury,  Woodford  v.  Hull,  31  W.  Va.  470;  service  of  the  judgment  within  which 

Fitzgerald  v,   Leisman,   3  Mac  Arthur  to    serve    notice  of  appeal,   the   time 

(D.  C.)  6;  while  in  others  the  right  to  within  which  he  must  appeal  does  not 

appeal  from  such  a  judgment  may  de-  begin  to  run  until  the  actual  service  of 

pend  upon  the  amount  in  controveisy,  notice  of  the  judgment  upon  him,  not- 

Edwards  v.  Schutt,  7  Neb.  19:  Glover  withstanding  he  may  have  had  infor- 

r.  Moses,  13  Ohio  321.  mation    through    a    stranger    of    the 

2.  Rickey   v.   Superior  Ct.,   59  Cal.  renditionof  the  judgment.     Pearson  v. 
661;  People  V,  County  Ct..  10  Cal.  19;  Lovejoy,  53  Barb.  (N.  Y.)  409. 
Fankenstein  v.  Elgutter,  11  Cal.  328;  Pnmutture  Trial. — Where  it  appears 
Sample  1^.  Gilbert,  46  Ind.  444;  Brayton  that  the  trial  was  commenced  before 
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between  a  default  of  the  party  by  a  failure  to  appear  and  a  default 
by  reason  of  a  failure  to  defend  after  appearance. '     Where  there 

the  time  in  which  the  defendant  was        After  Istne  Joined.  —  An  appeal  may 

required  to  appear,  he  cannot  be  thus  be  prosecuted  from  a  judgment  ren- 

deprived  of  his  right  of  appeal.'    An-  dered  in  the  absence  of  the  defendant, 

drews  v.  Mullin,  14  Neb.  250.  People  v  Madison  C.  PI.,  2  Wend.  (N. 

1.  Thus  in  Oregon^  where  the  statute  Y.)  628;  Exp.  Stafford,  6  Cow.  (N.  Y.) 

provided  that  *'  when  the  time  for  an-  44. 

swering  the  complaint  has  expired,  and        Belitf  Against  Default.  —  Under  sutu- 

defendant  has  failed   to  answer,   the  tory  provision,  if  the  appeal  is  taken  by 

plaintiff  shall  have  judgment   immedi-  the  defendant,  who  failed  to  appear  be- 

ately,   unless,"   etc.,   there  being  but  fore  the  justice  either  upon  the  return 

four  ways  of  entering  judgments,  to  of  the  summons  or  at  the  time  to  which 

wit,  judgments  in  general,  judgments  the  trial  of  the  action  was  adjourned, 

of    nonsuit,  judgments  on   failure  to  the  appellate  court  in  its  discretion  may 

answer,  and  judgments  by  confession  set  asideihe  judgment  and  order  a  new 

under  the  code,  and  the  code  relating  trial  upon  affidavit  showing  the  party's 

to  appeals  from  courts  of  justices  of  the  excuse  for  his  default,  and  that  mani- 

peace  providing  that  either  party  may  fesi  injustice  has  been  done.    Thomas 

appeal  from  a  judgment  except  when  v.   Keeler,  52  Hun  (N.   Y.)  318;   Mc- 

the  same  is  given  by  confession  or  want  Carthy  v.  Crowley,  (Supreme  Ct.)  5  N. 

of  an  answer,  all  cases  of  default  which  Y.  Supp.  675;  Bates  v.  Gorman,  8  Civ. 

may  have  existed  or  can  exist  are  cov-  Pro.  Rep.  (Orleans  County  Ct.)  180. 
ered  by  these  provisions,  as  an  appeal        If  in  such  a  case  the  court  is  justified 

will  not  lie  from  a  judgment  by  default  in  assuming  that  there  was  such  a  fail- 

**  on   failure    to    answer."      Kyan    v,  ure  to  appear  as  is  contemplated  by  the 

Harris,  2  Oregon  175.  statute,   it  is    discretionary   with    the 

In  Nebraska^  where  a  party  appeared  court  whether  it  will  grant  a  new  trial 

in  the   action  before  a  justice  of  the  upon  the  proof  before  it  as  to  manifest 

peace  and  entered  into  an  agreement  to  injustice  having  been  done  and  as  to 

continue  the  case,  he  may  appeal  from  the  sufficiency  of  the  excuse  rendered 

a  judgment  by  default  thereafter  ren-  by  the  defendant  for  his  default,  and 

dered  against  him.    Smith  v.  Borden,  such  an  order  will  not  be  reviewed ;  but 

22  Neb.  487;  Cleghorn  v.  Waterman,  16  if  there  was  no  failure  10  appear  before 

Neb.  230;  Crippen  v.  Church,  17  Neb.  the  justice,  then  there  is  no  power  to 

306;    Carr  v.   Luscher,   35   Neb.   318.  set  aside  such  a  judgment  under  the 

Though  it  had  formerly  been  held  that  statute;  and  where  the  defendant  and 

to  entitle  a  party  to  appeal  he  must  his  attorney  are  present  and  remain  un« 

have  appeared  before  the  justice  and  til  the  case  is  called  for  trial  and  during 

tried  the  case  upon  the  merits.    Clen-  the  trial,  and  refuse  to  answer  when  it 

denning  v.  Crawford,  7  Neb.  474.  is  called  or  to  take  part  in  the  trial,  on 

Waiver  of  Objection.  —  It   has  been  the  ground  that  it  was  called  too  late, 

held    that    though  it  is  necessary  to  there  is  no  such  failure  of  the  defend- 

move  to  set  aside  a  default  judgment  ant  to  appear  as  is  contemplated  by  the 

before  an  appeal  can  be  granted,  if  the  statute.     Thomas  v,   Keeler,  52  Hun 

parties  appear  and  litigate  the  matters  (N.  Y  )  320. 

in  controversy  without  objection  in  the  In  McCarthy  v.  Crowley,  (Supreme 
appellate  court,  that  court  having  juris-  Ct.)  5  N.  Y.  Supp.  676,  the  defendant 
diction  of  the  subject-matter  and  of  the  appeared  at  the  return  time  and  re- 
parties,  they  waive  the  objection  that  quested  the  justice  to  wait  until  she 
the  appeal  was  taken  from  the  default  could  obtain  counsel,  and  while  Ker  son 
judgment  without  motion  previously  was  absent  on  this  errand  a  judgment 
made  to  set  aside.  Minneapolis  Har-  was  rendered  against  her.  It  was  held 
vester  Works  v.  Hedges,  ii  Neb.  that  the  request  made  for  time  to  ob- 
48.  tain  counsel  or  an  adjournment  of  the 

The  fact  thai    the  defendant  intro-  hearing    was    reasonable  and  should 

duced  no  testimony  will  not  preclude  have  been  granted;  that  there  was  in 

him  from  appealing  from  a  judgment  contemplation  of  law  no  appearance  by 

against  him.     Baier    v,   Humpall,   16  the  defendant  on  the  return  day,  and 

Neb.   127;  Rawalt  v.  Brewer,  16  Neb.  that  she  showed  a  sufficient  excuse  and 

444.  manifest  injustice  under  the  statute. 
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is 'nothing  to  the  contrary  in  the  statutory  provisions  regulating 
appeals  from  justices  of  the  peace,  it  has  been  held  that  the 
general  right  of  appeal  granted  from  a  final  judgment  includes  the 
right  to  appeal  from  a  judgment  by  default.' 

HoDfait  and  JMimiiiil.  —  A  judgment  of  nonsuit  entered  by  a  jus- 
tice of  the  peace  is  such  a  judgment  as  will  support  an  appeal  by 
the  plaintiff.*  So,  also,  an  appeal  will  lie  from  a  judgment  dis- 
missing a  suit  and  for  costs.' 

(2)  Form  of  Judgment.  —  No  particular  form  of  judgment  is 
necessary  in  order  to  make  it  such  a  judgment  as  will  support  an 
appeal.* 

1.  Leavenworth,    etc.,    R.    Co.    v.  The  remedy  by  appeal  is  given  to  the 

Forbes,  37  Kan.  445 ;  Holman  z/.  Sigour-  party  *  conceiving  himself  injured   or 

ne^,  II  Met.  (Mass.)  439,  wherein  it  is  aggrieved  by  such  judgment.'      But 

said  that  the  judgment  upon  a  default  how  can  he  be  injured  or  aggrieved 

may  be  for  a  sum  too  large  or  too  small  who  voluntarily  discontinues  his  suit 

or  may  be  rendered  for  causes  of  action  and  of  his  own  accord  subjects  himself 

not  set  up,  and  such  a  judgment  may  to  the  legal  consequence  —  a  judgment 

be    the    subject  of  complaint  by    an  against  him  for  costs?"      Bowne    v, 

aggrieved  party  and  may  be  granted  Johnson,  i  Dougl.  (Mich.)  187. 

upon  an  appeal  if  seasonably  taken.  8.  Reiman  v,  Ater,  88  111.  299;  Cohen 

Burnham  s^.  Turner,  14  Wis.  62a;  State  v.  Moore,  59  111.  App.  396;  Lauferty  v. 

V,  Ives,  15  Wis.  445;  Shroudenbeck  v,  Prickett,  50  Ind.   24;    Hannibal,   etc.. 

Phoenix  F.  Ins.  Co.,  15  Wis.  632.    See  Plank-road  Co.  v.   Robinson,   27   Mo. 

also  Reiman  v.  Ater,  88  III.  299;  Cal-  396;   Nevada  Cent.  R.  Co.  v.  District 

lahan  v,  Newell,  61  Miss.  438.  Ct.,  21  Nev.  409;  Winston  v.  Master- 

8.  Gilson   V,  Johnson,  4  Iowa  463;  son,  (Tex.  Civ.  App.   1894)  27  S.   W. 

Ball  V.   Burke,   11   Cush.  (Mass.)  80;  Rep.  691  \pverruling  in  effect  Morgan 

Pattridge  v.  Lott,  15  Mich.  252;  Stall  v,  Johnson,  4  Tex.  117];    Hewett  v. 

t^.  Diamond,  37  Mich.  429;  Comstock  V.  Currier,     63     Wis.    386;    Steinam    v, 

Wayne  Circuit    Judge,  30  Mich.  98;  Schulte,  83  Wis.  567 

Gleason  v,  Clark,  9  Cow.  (N.  Y.)  57;  In  Collins  v.  Waggoner,  20  Wis.  48, 

Brackenridge  v.  Husted,  Wright  (Ohio)  it  was  held  that  the  dismissal  of  a  com- 

70;  Smith  V.  Crane,  12  Vt.  487  plaint  because  not  verified  was  appeal- 

Jadgment  upon  Istuat.  —  Under  a  stat-  able  though  no  judgment  for  costs  was 

ute  providing  that  **  in  all  civil  actions  rendered. 

except  those  by  summary  process,  Diimlwsl  EquiTalent  to  Honsuit.  — 
brought  before  a  justice  of  the  peace,  Lovell  v,  Evertson,  11  Johns.  '(N.  Y.) 
an  appeal  from  any  judgment  rendered  53;  Collins  v.  Waggoner,  20  Wis.  48; 
therein  upon  any  issue  may  be  had  and  Lawler  v.  Fitzpatrick,  3  Wis.  573. 
allowed  to  either  party,"  the  judgment  IMsminal  on  Matten  of  Defsnie.  —  An 
from  which  an  appeal  is  allowed  must  appeal  lies  from  a  dismissal  as  from  a 
be  a  judgment  upon  some  issue  in  the  judgment  on  the  merits  where  the  mo- 
case;  and  where,  though  issue  be  tion  to  dismiss  is  based  upon  proof  of 
joined,  the  plaintiff  does  not  introduce  extrinsic  matter  available  as  a  defense 
evidence  or  contest  the  issues  in  the  upon  the  merits.  Reedy  v.  Gift,  2 
case,  but  sits  by  and  allows  the  court  Kan.  392. 

to  render  judgment  of  nonsuit  against  4.  Wells  v.  Hogan,  i  111.  337;  Kim- 

him,  an  appeal  will  not  lie.     Norton  v.  ball  v.  Riter,   25   111.  276;    Brewer  v. 

Petrie,  59  Conn.  200.  Murray,  7  Blackf.  (Ind.)  567;  White  v. 

Voluntary  Abaadomnent.  — Where  the  Griffey,  32  Ind.  97;  Moore  v,  Manser, 

plaintiff  failed  to  appear  and  a  judg-  9  Iowa  47;  Workman  v.  Taylor,  24  Mo. 

ment  of  nonsuit  was  entered,  it  was  App.  550. 

said:    *  We  cannot  think  that  a  judg-  An  indorsement  bv  the  justice  upon 

ment  thus  entered  on  the  voluntary  his  minutes  of  the  trial  of  a  memoran- 

abandonment  of  his  suit  by  a  plaintiff  dum  rendering  judgment  in  a  specific 

before  a  justice  is  such  a  final  judg-  sum  and  stating  the  amount  of  dam- 

ment  as  is  contemplated  by  the  statute,  ages  and  costs  separately  is  a  valid 
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(3)  Finding  Without  Judgment,  —  A  mere  finding  of  the  justice 
without  an  entry  of  judgment  thereon  has  been  held  insufficient 
as  a  final  judgment  to  support  an  appeal.^ 

(4)  Verdict  Without  Judgment.  —  It  is  held  in  several  cases  that 
as  no  formal  judgment  upon  a  verdict  of  a  jury  is  necessary,  a 
verdict  without  an  entry  of  judgment  thereon  may  be  appealed 
from,  and  the  verdict  in  such  case  is  in  legal  effect  a  judgment;* 

judgment,  notwithstanding  he  neglects  Partcer,  4  Dakota  397,  under  a  provi- 
to  perform  the  duty  enjoined  upon  him  sion  of  the  code  that  the  justice  must 
by  statute  of  entering  it  upon  his  enter  the  verdict  of  the  jury  when  re- 
docket.  O'Reilly  v.  Block.  (Ulster  ceived,  and  holding  thai  when  this  is 
County  Ct.)  23  N.  Y.  Supp.  672.  done  the  justice  has  no  further  judicial 
Dftte  of  Entry  of  Jadgment.  —  By  an  power  or  discretion  in  the  matter; 
amended  return  of  a  justice  it  was  cer  Stephens  v.  Santee,  49  N.  Y.  35,  where- 
tified  that  *'  the  judgment  was  ordered  in  it  is  said:  "  The  law  made  a  judg- 
at  the  adjournment  of  the  court  on  that  ment  for  this  amount  [ihe  amount  of 
day,"  under  a  rule  of  court  providing  the  verdict]  the  only  one  that  could  be 
that  **  in  actions  defaulted  for  want  of  rendered  by  the  justice.  ♦  *  ♦  His 
appearance  at  the  calling  of  the  new  judicial  functions  in  respect  to  the  case 
docket  on  the  first  day  of  the  term,  were  terminated.  An  entry  preceding 
judgment  shall  be  entered  at  the  ad-  the  statement  of  this  amount,  of  judg- 
journmentof  the  court  on  that  day  un-  ment  for  plaintiff,  would  in  no  respect 
less  the  court  shall  otherwise  order."  be  the  exercise  of  judicial  power,  but 
It  was  held  that  the  fact  of  the  j udg-  the  performance  of  a  mere  ministerial 
ment  being  rendered  on  the  first  day  of  act.  To  hold  that  the  omission  to 
the  term  was  sufficiently  established  make  this  entry  rendered  the  entire 
though  not  formally  entered  on  the  proceedings  in  the  action  a  nullity, 
docket:  that  the  rule  above  quoted  would  be  sacrificing  substance  to  form 
was  tantamount  to  an  express  order  and  giving  too  much  weight  to  techni- 
of  the  court  fixing  the  day  of  en-  cality.  This  entry  might  have  been 
tering  judgment,  and  that  the  default  made  by  the  justice  at  any  time,  and 
so  entered  remained  as  the  ground  of  should,  for  the  purpose  of  sustaining 
judgment  in  the  justice's  court  from  the  proceedings,  be  regarded  as  made, 
which  an  appeal  should  have  been  In  the  exercise  of  judicial  functions 
taken  within  the  twenty-four  hours  the  case  is  entirely  different.  When 
provided  by  statute.  Gardner  7/  Dud-  the  case  is  tried  by  the  justice  without 
ley,  12  Gray  (Mass.)  430;  Welch  v.  a  jury,  he  is  judicially  to  determine 
Damon,  11  Gray  (Mass.)  383.  the  amount  of   the  recovery,  and  he 

1.  Butt  V.  Herndon,  36  Kan.  370;  must  do  this  and  make  an  entry  there- 
Densiow  v.  Dodendorf,  47  Neb.  328  of,  as  required  by  law,  within  the  time 
\citing  Nichols  v.  Hail,  5  Neb.  194:  fixed  by  statute  for  that  purpose.  After 
Riddle  v.  Yates,  10  Neb.  510;  Daniels  the  expiration  of  this  time  his  judicial 
V.  Tibbets,  16  Neb.  666;  Stone  v.  functions  in  respect  to  the  matter  cease 
Neeley,  34  Neb.  81].                      •  and  he  can  do  nothing  further  in  the 

But  in  Stowers  v.  Milledge,  i  Iowa  premises."     See  also  Turner  v.  Harri- 

150,  a  judgment  reciting  that  '*  it  is  be-  son,  43  Ark.  233;    and  see  Gaines  v. 

lieved  that  the  plaintiff  is  entitled  to  Betts,  2  Dougl.  (Mich.)  98;  Overalls, 

seventy-five  dollars  debt,  and  cost  of  Pero,  7  Mich.  315;  Felter  z^.   Mulliner, 

suit,  which  is  taxed  as  follows,"  etc.,  2  Johns.  (N.  Y.)  181 ;    Hess  v,  Beek- 

was  sufficient,  as  irregularity  and  de-  man,  11  Johns.  (N.  Y.)  457. 

ficiency  in  form  are  viewed  with  lib-  Application  of  the  Bole.  —  In  Arkansas 

erality,  though  carelessness  on  the  part  it  was  held  that  a  judgment  could  be 

of  inferior  courts  in  making  their  en-  entered   nunc  pro  tunc  in  November, 

tries  should  not  be  encouraged.  1849,     upon    a     verdict    rendered   in 

2.  Montgomery  v.  Superior  Ct.,  68  August,  1848,  and  an  appeal  prosecuted 
Cal.  407;  Stemmons  v,  Carey,  57  Mo.  fromsuch  judgment,  one  of  the  reasons 
222;  Hazeltine  v.  Reusch,  51  Mo.  50;  inducing  the  decision  being,  as  it  ap- 
Morse  v.  Brownfield,  27  Mo.  224;  Ruth-  pears,  that  no  appeal  would  lie  from  a 
erford  v.  Wim,  3   Mo.    14;    Porter  v.  verdict  without  the    entry  of  a  judg- 
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though  in  other  cases  it  has  been  held  otherwise.* 

c.  Preliminary  Payment  ok  Fees.  —  See  article  Appeals, 
vol.  2,  p.  318. 

d.  In  Criminal  Cases.  —  The  right  to  appeal  from  a  justice's 
judgment  in  criminal  cases  is  determinable  as  in  other  cases  from 
tlij  statutes  in  force,  either  expressly  conferring  the  right  *  or 
allowing  appeals  generally  in  criminal  cases,*  or  under  the  con- 
si^itutional  provision  guaranteeing  the  right  of  trial  by  jury,*  sub- 
ject, however,  to  reasonable  regulations  as  to  the  mode  in  which 
the  appeal  shall  be  entered  and  prosecuted.* 

ment.  Adams  v.  Thompson,  12  Ark.  Costs  Against  Complaining  Witftess  — 
670.  In  a  later  case,  however,  it  was  I^ight  of  Appeal,  —  Where  a  statute 
held  that  a  verdict  was  equivalent  to  a  gave  to  the  justice  trying  the  criminal 
judgment.  Turner  v.  Harrison,  43  cause  the  right  to  adjudge  the  costs 
Ark.  233,'  which  case  was  based  upon  against  the  complaining  witness  when 
the  statute  providing  that  an  appeal  it  should  appear  to  him  that  there  was 
should  not  be  dismissed  for  failure  of  no  reasonable  ground  for  the  prosecu- 
the  justice  to  enter  judgment.  While  tion  and  that  it  was  maliciously  en- 
in  the  latter  case  the  former  is  advened  tered,  but  gave  no  right  of  appeal  to 
to  in  language  which  would  seem  to  such  witness,  it  was  held  ihat  no  such 
indicate  that  the  two  cases  are  not  at  right  existed,  because  the  tight  of  ap- 
variance,  it  is  apprehended  that  they  peal  from  an  inferior  to  a  superior 
announce  contrary  principles.  cr)urt  only  exists  when  it  is  expressly 
In  Missouri  it  was  held  that  a  verdict  given  by  statute.  Heiderer  v.  People, 
being  equivalent  to  a  judgment,  the  ap-  2  Colo.  ^72,  citing  Edwards  t/.  Vande- 
peal  must  be  taken  within  the  time  mack,  13  III.  633,  supra. 
prescribed  by  the  statute  for  taking  4.  Gonstitational  Right  —  Trial  by 
the  appeal,  running  from  the  entry  of  Jury.  —  In  Johnson's  Case,  i  Me.  230, 
the  verdict,  and  not  from  the  entry  of*the  it  was  held  that  the  constitutional  pro- 
judgment  entered  at  some  time  after  vision  that  "  in  all  criminal  prosecu- 
the  verdict.  Rutherford  v,  Wim,  3  lions  the  accused  shall  have  a  right 
Mo.  14.  #    »    #    iQ  have  a  speedy,  public,  and 

1.  Kimble  v,  Riggin,  2  Greene  (Iowa)  impartial  trial,  and,  except  in  trials  by 
245;  Bowler  v.  Palmer,  2  Gray  (Mass.)  martial  law  or  impeachment,  by  a  jury 
553.  of  the  vicinity,*'  places  the  right  of  ap- 

2.  Com.  V.  O'Neil,  6  Gray  (Mass.)  peal  from  judgments  of  justices  of  the 
343;  State  V.  Crogan,  6  R.  I.  40.  peace  in  criminal  cases  upon  a  more 

8.  Banister  v.  Wakeman,  64  Vt.  203;  durable  basis  than  the  pleasure  of  the 

State  7/.  Little,  42  Vt.  430.  legislature;  that  in  order  to  give  effect 

Statuto  of  General  Character.  —  It  has  to  this  provision  the  accused  must  of 
been  held  that  the  right  to  appeal  in  a  necessity  be  entitled  to  an  appeal 
criminal  case  does  not  exist  under  a  from  the  sentence  of  the  justice  who 
statute  general  in  character  defining  tries  without  the  intervention  of  a  jury 
the  duties  and  jurisdiction  of  justices  to  the  Circuit  Court  of  Common  Pleas, 
in  oidinary  matters.  Ward  v.  People,  where  a  trial  by  jury  may  be  had. 
13  III.  635;  Edwards  v.  Vandemack,  13  6.  Com.  v.  Whitney,  108  Mass.  5. 
111.  633,  which  were  proceedings  for  Entry  of  Appeal  in  Criminal  Cases. — 
penalties  said  to  be  criminal  in  their  Where  a  justice  refused  to  furnish  to  a 
character.  But  under  a  later  statute  defendant  in  a  criminal  case  copies  for 
in  Illinois  it  was  held  that  an  appeal  the  purpose  of  entering  his  appeal  un- 
could  be  prosecuted  from  a  judgment  less  the  justice's  fees  were  paid  there- 
in such  a  case,  the  features  which  were  for,  as  provided  by  law.  it  was  held 
said  to  mark  the  former  cases  being  ab-  that,  notwithstanding  the  right  secured 
sent  from  the  proceedings  under  the  to  the  defendant  by  organic  law  to  a 
later  statute.  Partridge  v.  Snyder,  78  speedy  trial  by  an  impartial  jury,  the 
111.  519.  See  further  articles  Appeals,  legislature  may  regulate  the  mode  and 
vol.  2,  p.  146;  Penalties  and  Forfeii-  manner  of  its  enjoyment,  if  it  does  not 
URES.  impair  the   right   itself,  and    that   this 
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tuiatflt  ia  CMl  Gmh  iMfpttcaUa.  —  Statutes  regulating  appeak  in 
civil  cases  have  been  held  to  be  inapplicable  to  criminal  prosecu- 
tions,^ although  where  the  statutes  applicable  to  civfl  and  criminal 
proceedings  are  similar,  decisions  in  req>ect  to  civil  proceedings 
might  be  held  to  govern  like  questions  arising  under  the  criminal 
statute.* 

S.  nnste  TiUag  am  Appeal  —  a.  In  General. — The  time 
for  taking  an  appeal  depends  entirely  upon  the  statute.  Such 
statutory  provisions  are  various,  but  they  must  generally  be  com- 
plied with,  and  in  order  to  perfect  the  appeal  it  must  be  taken 
within  the  time  so  fixed.' 

was  a  reasonable  r^olatioo  with  which  be  taken  after  a  final  adjonmment  of 

the  defendant    most   comply.     In  rt  the  justice's  court.    Jackson   v.  New 

Matron,  60  Vt.  199.  Milford  Toll  Bridge,  etc.,  Co.,  34  Conn. 

1.  Sute    V.   Kunbert,   14    Ind.   374;  a66. 
State  V,  Epperson,  4  Mo.  90;   Sute  v.        With  BaionMS  to  Ttm  if  ii|plliti 

Anderson,  £4  Mo.  524;  De  Soto  v.  Mer-  Osot.  —  In  Rhode   Island,  nnder   one 

ciel,  53  Mo.  App.  57;   Cox  v.  State,  9  section  of  a  statute  providing  that  an 

Mo.  181;  Thomas  v.  State,  10  Mo.  235;  appeal  be  allowed  to  the  next  term  of 

Tyler  v.  State,  63  Vt.  300.  the  Court  of  Common  Pleas  provided 

8.  State  V.  White,  41  N.  H.  196.  it  shall  be  perfected  within  five  days 

S.  Arkanstu. — Garrison  v.  Nelson,  after  the  rendition  of  the  judgment, 
30  Ark.  394;  O'Bannon  v.  Ragan,  30  and  another  section  of  the  statute  pro- 
Ark.  181.  viding  that  the  appellant  shall  file  his 

Florida.  —  State  v.  Walker,  32  Fla.  reasons  of  appeal  in  the  court  appealed 

431.  to  at  least  ten  days  before  the  sitting 

Georgia,  —  Norrell    v,   Morrison,  99  of  such  court,  if  the  next  term  of  the 

Ga.  317;  Huzza  v,  Clark,  (Ga.  1897)  27  appellate  court  begins  less  than  ten 

S.  E.  Rep.  677.  days  from  the  rendition  of  the  judg- 

loToa.  —  McBrearty  v.  Dyer,  6  Iowa  ment  the  appeal  is  taken  to  the  next 

528.  succeeding  term,  these  two  sections 

Massachusetts.  —  Gardner  v.  Dudley,  being  construed  together.    McCaffrey 

12  Gray  (Mass.)  430.  v.  Doyle,  14  R.  I.  313. 

Miehij^an.  —  Franks    v.     Smith,    45        In  Massachusetts,  where  the  statute 

Mich.  326;    Dale  v.  Lavtgne,  31  Mich,  prescribed  that  an  appeal    might  be 

149.  taken  "at  any  time  within  twenty-four 

Mississippi.  —  Pollard  v.  Parish,  23  hours  after  the  entry  of  the  judgmenL 

Miss.  573.  •    «    •    to  the  Court  of  Common  Pleas 

Missouri. — Cason  v.  Tate,  8  Mo.  45;  than    next   to    be   held  in   the   same 

Ewing  V.  Donnelly,  20  Mo.  App.  6;  county,"  it  was  held  that  the  appeal 

Moore  V.  Damon,  4  Mo.  App.  iii;  Mc-  must  be  to  the  court  held  next  after  the 

Ruoid    V.    Lamb,    19  Mo.   App.    153;  entry  of  the  judgment,  although  before 

obinson  v.  Walker,  45  Mo.  117.  the  taking  of  the  appeal.     Mclniffe  v. 

New  Jersey.  —  Lear  v.  Budd,  56  N.  J.  Wheelock,  i  Gray  (Mass.)  600. 
L.  457;  Miller  v.  Martin,  8  N.  J.  L.  201.        Evidenee  from  Eooord.  —  As  against  a 

New  York.  —  Wait  v.  Van  Allen,  22  motion  to  dismiss  an  appeal  because 

N.  Y.  319;  De  la  Figaniere  v.  Jackson,  not  entered  in  time  it  must  affirmatively 

4  E.  D.  Smith  (N.  Y.)  477;    People  v.  appear    to    have    been    so    entered. 

Eldridge,  7  How.  Pr.  (N.  Y.)  112.  Huzza  v.  Clarke,  (Ga.  1897)  27  S.  E. 

North  Carolina.  —  Council  v.  Monroe,  Rep.  677. 
7  Jones  L.  (N.  Car.)  396.  In  Park  v.  Bybee,  i  Baxt.  (Tenn.) 

South   Dakota.  —  Rudolph    v.    Her-  267,  a  motion  was  made  to  dismiss  be- 

man,  2  S.  Dak.  399.  cause    the    appeal   appeared  to  have 

Tennessee.  —  Park  v.  Bybee,  i  Baxt.  been  taken  after  the  time  allowed  by 

(Tenn.)  267;  Gilbert  v.  Driver,  3  Head  the  statute,  and  after  the  motion  was 

(Tenn.)  463.  sustained  another  motion  was  made  to 

After  Final  A^jopnunsnt. —  In  Connect-  reinstate  the  appeal  on  the  affidavit  of 

icut  it  was  held  that  no  appeal  could  the  justice  of  the  peace  that  the  appeal 
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Waiver  of  Defoct  by  Appeantiioe.  —  It  has  been  sometimes  held,  how- 
ever, that  a  delay  beyond  the  statutory  time  in  perfecting  an 
appeal  is  an  irregularity  which  may  be  waived  by  appearance  in 
the  appellate  court  without  objection.* 

b.  Remedy  for  Excusable  Delay.  —  If  a  party  against 
whom  a  judgment  is  rendered  is  prevented  from  taking  an 
appeal  within  the  prescribed  time,  he  may  often,  under  other 
and  remedial  provisions,  have  relief  by  an  enlargement 
of  the  time,  where  the  delay  was  occasioned  by  no  fault 
of  his  own,  as  upon  an  application  to  a  court  designated  by 
the   statute   and   showing   good   cause   for   the   delay,*  or  by 

had    been    granted    within    the    time  stood  committed  from  the  moment  of 

allowed  by  law,  according  to  the  best  the  entry  of  judgment  of  conviction, 

of  his  information  and  belief,  which  and  that  if  an  appeal  was  to  be  taken 

motion  was  denied.      In  speaking  of  it  was  the  duty  of  the  justice  to  recog- 

the  sufficiency  of  this  affidavit  the  court  nize  the  witnesses  to  appear  at  the  ap- 

said:  **  If  there  had  been  an  applica-  pellate  term  of  the  next  court  before 

tion  to  amend,  it  is  doubtful  whether  they  had  dispersed.     De  Soto  v,  Mer- 

this  statement  ought  to  have  been  held  ciel,  53  Mo.  App.  59;   State  v,  Ander- 

sufficient  to  overturn  the  entries  made  son,  84  Mo.  524;   State  v,  Epperson,  4 

at  the  time  of  the  transaction;    but  as  Mo.    90;    Cox  v.   State,    9    Mo.    181 ; 

no  application  was  made  to  amend  the  Thomas  v.  State,  10  Mo.  235. 

justice's  record,  nor  any  facts  given  in  1.  Kemper  v,  Waverly,  81  111.  278; 

support  of  the  affidavit,  explanatory  of  Pearce  v.  Swan,  2  111.  266:  Mitchell  v. 

how  the  mistake  in  the  date  of  bond  Jacobs,  17  111.  235;  Chicago  Paint,  etc., 

and    appeal    occurred,  we   think  this  Co.  v.  Hollahan,  67  111.  App.  601;  Wil- 

court  cannot  say  the  court  below  erred  gus  v,  Gettings,  19  Iowa  82;  McCombs 

in  dismissing  the  case."  t^.  Johnson,  47  Mich.  592;  Sleek  v.  King, 

Where  the  entry  on  the  docket  of  the  3  Pa.  St.  211. 
justice  shows  that  the  appeal  was  taken  Enlargement  of  Time  by  Stipulation.  — 
in  time,  an  indorsement  by  the  justice  In  Climie  v.  Odell,  20  Mich.  12,  it  was 
on  the  back  of  the  bond  of  another  and  held  that  '*  when  a  statute  fixes  abso- 
different  date  as  the  date  of  the  filing  lutely  the  time  within  which  an  appeal 
of  the  bond,  which  indorsement  the  must  be  taken,  the  appellate  court  has 
justice  was  not  required  by  law  to  no  power  to  enlarge  it;  and  its  juris- 
make,  will  not  control  in  determin-  diction  to  entertain  the  appeal  depends 
ing  whether  or  not  the  appeal  was  upon  a  compliance  with  the  statute. 
taken  in  time,  but  the  entry  on  the  But  when,  as  in  this  instance,  the  stat- 
docket  which  the  justice  was  required  ute  gives  the  appellate  court  power, 
to  make  will  be  decisive.  Moore  v,  under  certain  circumstances,  to  author- 
Manser,  9  Iowa  47;  State  v.  Christen-  ize  the  appeal,  the  parties  may,  by 
sen,  21  Minn.  500.  stipulation,  agree  to  extend  the  time 

Preenmptionin  Snpreme  Court.  —  If  the  beyond  the  period  fixed  by  the  statute.'* 

record  does  not  show  when  an  appeal  8.  Pruitt     v.     Shelbyville      Lateral 

from  a  justice's  judgment  was  taken,  Branch   R.  Co.,  2  Ind.  530;     Tucker 

and  no  objection  IS  made  in  the  Circuit  v.    Makepeace,   14  Ind.    186;    Brooks 

Court  on  such  appeal  that  it  was  not  v,  Harris,    42   Ind.  177;    Baragree  v. 

taken  in  time,  it  will  be  presumed  in  Cronkhite,    33    Ind.    192;    Welch    v. 

the  Supreme  Court  to  have  been  taken  Watts,  9  Ind.  450;  McCaslin  v.  Camp, 

in  time.    Maxam  v.  Wood,  4  Blackf.  26    Mich.  390;    Hall  t/.   Howard,    39 

(Ind.)  297.  Mich.    219:    Capwell    v.    Baxter,    58 

In  Criminal  Caaee.  —  The  rule  being  Mich.  571;  Draper  v.  Tooker,  16  Mich, 
fixed  irrespective  of  the  provisions  con-  74;  Goldhamer  v,  Wayne  Circuit 
trolling  appeals  in  civil  cases,  it  was  judge,  107  Mich.  250;  Sundet  v. 
held  that  the  appeal  must  be  taken  at  Steenerson,  (Minn.  1897)  72  N.  W.  Rep. 
once,  a  strict  and  literal  construction  of  569;  Lacy  v.  Cox,  15  N.  J.  L.  469; 
the  statute  being  held  necessary  in  Debert  f.  Smith,  7  Kulp  (Pa.)307;  Fin- 
view  of   the  fact  that  the  defendant  ney  v.  Hill,  11  Vt.  233;  Home  Sewing 
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petition  for  certiorari.* 

SoAdenoy  of  Gauae  —  EqnitabU  Beliol  —  It  has  been  held  that  the 
good  cause  for  not  taking  an  appeal  within  the  time  prescribed 
must  be  such  as  would  authorize  a  court  of  equity  to  enjoin  the 
judgment,  if  it  had  been  rendered  in  a  court  of  record,  until  a 
new  trial  of  the  case  could  be  had ;  such,  for  instance,  as  fraud, 
accident,  mistake,  or  surprise,  or  some  adventitious  circumstance 
beyond  the  control  of  the  party.* 

c.  Computation  of  Time.  —  The  time  within  which  an  appeal 
from  the  judgment  of  a  justice  of  the  peace  should  be  taken  does 
not  begin  to  be  computed  until  the  judgment  has  received  the 
final  action  of  the  court;*  and  the  day  of  the  rendition  of  the 

Mach.  Co.  t/.  Floding,  27  W.  Va.  540;  called  for  trial  the  appeal  may  be  dis- 

Powell  V.  Miller,  41  W.  Va.  371;  Hub-  missed.     Davis  v.  Luark,  34  Ind.  403. 

bard  v.  Yocum,  30  W.  Va.  740.  1.  Thus  in  JUinois  it  was  said  that 

Power  Hot  Discoretioiuury.  —  Such  stat-  certiorari  would  lie  where  appeal  would 

ute  cannot  be  construed  as  giving  to  lie,  except  that  the  former  was  proper 

ihe  court  a  discretionary  power  with  only  when  the  party  accounts  for  his 

respect  to  dilatory  appeals.     Draper  v.  failure  to  talce  an  appeal  or  his  inabil- 

Tooker,   16    Mich.  74;    Goldhamer  v.  iiy  to  do  so,  showing. that  injustice  has 

Wayne  Circuit  Judge,  T07  Mich.  259;  been  done  and  in  what  such  injustice 

Combs  V.  Wilber,  99  Mich.  234.  consists.     Vuni  v.   Brown,  2  III.  264; 

Bemedy   EzcliuiTe.  — A    party    who  Edwardsz/.  Vandemack,  13III.  634.  See 

has  not  sought  this  relief  cannot  enjoin  article  Certtorari.  vol.  4,  p.  59  ^/x^^. 

proceedings      upon      the     judgment.  Void  Judgment  —  Ezeiue  f<ur  Delay  Ua- 

Baragree  v,  Cronkhite,  33  Ind.  192.  necenary.  —  If  a  judgment  of  the  jus- 

If,  however,  the  appellate  court  can  tice  is  void  as  having  been  rendered 

entertain   no    jurisdiction    where    the  without  jurisdiction  or  in   excess   of 

statutory  recognizance  is  not  entered  jurisdiction,  certiorari  is  proper  with- 

into,  but  another  method  of  review  is  out  showing  cause  why  the  appeal  was 

provided  for  those  who  have  lost  the  not  taken.     Houser  v.    McKennon.  i 

right  of  appeal,  as  by  writ  of  review,  Baxt.  (Tenn.)  287;    Harris  t/.  Hadden, 

such  method  is  exclusive.     Tibbetts  v.  7  Lea  (Tenn.)  217. 

Handy,  145  Mass.  537.  2.  Hubbard  v,  Yocum,  30   W.  Va, 

.    AppUoation  in  WriUng.  —  An  applica-  740.     See  also  Smith  v.  D'Lashrautt,  4 

tion    to    the  Circuit  .Court,   or  judge  Mo.  103,  indicating  the  sufficiency  of  a 

thereof  in  vacation,  under  the  code,  bill  in  equity  to  obtain  such  relief, 

ior  an  appeal  after  the  expiration  of  8.  Fenton    v.    Russell,   6    Mo.    143, 

the  time  for  taking  the  appeal,  must  be  wherein  a  judgment  of  nonsuit  was  set 

in  writing,  accompanied  by  the  proofs  aside  and  a  new  trial  granted,  and  in 

in   writing,  including   the  appellant's  the  latter  trial  another  judgment  was 

own  affidavit.     Hubbard  v.  Yocum,  30  rendered,  and  it  was  held  that  the  ap- 

W.  Va.  740.  peal  would  lie  from  the  last  judgment. 

Kotice.  —  There  must  be  notice  of  the  To  the  same  effect  see  Read  v.  Dickin- 

application   for  leave  to  appeal.     Mc-  son,    2    Ashm.    (Pa.)    2:-4;    Moore   v, 

Caslin  v.  Camp,  26  Mich.  390.  Jones,  13  Ala.  301,  wherein  it  is  said 

A    notice    served    under    a    statute  that  whether  the  justice  was  or  was  not 

passed  after  a  mandamus  was  issued  authorized  to  grant  a  new  trial,  **  if  he 

to  set  aside  a  former  order  granting  an  entertains  a  motion  for  that  purpose,  or 

appeal  is  not  good,  such  statute  not  improperly  sets  his  judgment  aside  and 

being     retroactive.       Danville    Stove,  afterwards  reinstates  it,  in  either  case 

etc.,  Co.  V.  Adsit,  88  Mich.  244.  it  is  competent  to  execute  a  bond  for 

Keoeesity  of  Perfecting  Appeal    After  an  appeal  within  the  time  prescribed 

Leave  Gnuited.  —  After    leave  granted  by  the  statute,  after  the  final  determi- 

under  the  statute  to  appeal  after  the  nation  of  the  justice  is  made  known, 

expiration  of  the  time  prescribed,  the  For  then  and  not  sooner  does  the  officer 

party  must  perfect  his  appeal  promptly,  rendering   the    judgment    consider  it 

and  if  he  fails  to  do  so  until  the  case  is  final." 
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judgment  is  generally  excluded  in  the  computation  of  the  time 
allowed  for  such  appeal.^ 

4.  Notice  of  Appeal  —  a.  Necessity  of  Notice — in  the  Abeenoe 

of  statute.  —  Where  no  statute  requires  a  notice  of  appeal  by  an 
unsuccessful  party  in  a  judgment  before  a  justice  of  the  peace,  it 
has  been  held  that  no  such  notice  is  necessary  in  order  to  confer 
jurisdiction  upon  the  appellate  court.* 

Under  Statute.  —  But  under  the  terms  of  statutes  often  controlling, 
it  may  be  necessary,  in  order  to  effectuate  an  appeal,  that  a  notice 
of  appeal  be  given,*  sometimes  unless  the  appeal  is  taken  on  the 

1.  Swisher    v,    Hine,    lo    Ark.   497;  See  also  Dooley  v,  Foster,  5  Kan.  269. 

Noble  V,  Murphy,  27   Ind.  502;  Ex  p.  And  see  infra,  IV.  w.b.  When  Appellate 

Dean,  2  Cow.  (>I.  Y.)  605;    Browne  v.  Court  May  Proceed;   c.  Prosecution  of 

Browne,  3  S.  &  R.  (Pa.)  496;  Carson  v.  Appeal, 

Love,  8  Yerg.  (Tenn.)  215.  8.  California, — Coker    v,    Superior 

Sunday  Excluded  in  Computing  Time. —  Ct.,  58  Cal.  177;   Dutertre  v.  Superior 

Monell  V,  Terwilliger,  8  Neb.  360;  Gil-  Ct.,  84  Cal.  536;  McKeen  v.  Naughton, 

bert   V.   Driver,  3    Head  (Tenn.)  463;  88  Cal.  465;    McCracken  v,   Superior 

Buckstaff  V,  Hanville,  14  Wis.  77-     See  Ct.,  86  Cal.  77. 

also  Dorsey  2/.  Pike,  46   Hun  (N.   Y.)  Iowa,  —  State  t^.  Leyden,  13  Iowa 433. 

Z12.     Ci7n/ra,  Dale  z/.  La vigne,  31  Mich.  Minnesota,  —  Marsile  ^.  Milwaukee, 

149;  Patchin  v.  Bonsack,  52  Mo.  431.  etc.,  R.  Co.,  23  Minn.  4. 

3.  McBrien  v.  Riley,  38  Neb.  561.  Missouri,  —  Newberry   v.  Melton,  3 

Disposition  of  Appeal  Without  Kotioe. —  Mo.  121. 

It  has  bean  said  that  the  practice  re-  New   York,  —  Young  v,   Whitcomb, 

quiring  the  appellee  to  take  notice  of  46  Barb.  (N.  Y.)  615;    Dorsey  v.  Pike, 

the  appeal  at  his  pezil  should  go  no  46  Hun  (N.  Y.)  112;  O'Reilly  v.  Block, 

further  at  most  than  where  the  appel-  (Ulster  County  Ct.)  23  N.  Y.  Supp.  670; 

lant  has  done  nothing  to  put  the  other  Kimball  v.  Rich,  (Buffalo  Super.  Ct.)  3 

off  his  guard.     Apgar   v,  Degraw,  23  N.  Y.  Supp.  248;    Delong  v.  Brainerd, 

N.  J.  L.  523,  in  which  case  it  appeared  i  ^Thomp.  &  C.  (N.  Y.)  1;    Metcalf  v, 

that  the  plaintiff  before  the  justice  paid  Garlinghouse,  40  How.  Pr.  (N.  Y.  Su- 

ihe  judgment  rendered   against   him,  preme  Ct.)  50. 

thereby  indicating  his  intention  not  to  Oregon,  —  Strang  v,  Keith,  i  Oregon 

appeal,  though    subsequently  he    did  312;  Brown  z^.  Jess  up,  19  Oregon  288. 

appeal  and  recovered  a  judgment  in  Wisconsin,  —  Ketchum  v.  Freeman, 

the  appellate   court.     Upon  certiorari  24  Wis.  296;    Evangelical  Lutheran  St. 

the  court  of  last  resort   reversed   the  Peter's  Gemeinde  v,  Koehler,  59  Wis. 

judgment  because  the  defendant  had  652. 

bad  no  notice  or  opportunity  to  defend.  In  Particular  Cases  an  appeal  may  be 
and  cited  with  approval  Woodruff  v,  denied  except  upon  application  with 
Cams,  3  N.  J.  L.  9S.  In  this  last  case  notice,  in  which  case  such  notice  as  is 
it  did  not  appear  that  the  party  had  prescribed  must  be  given.  J.  P.  Scran- 
had  no  notice,  and  therefore  a  reversal  ton  Lumber  Co.  v.  Donovan,  (Mich, 
was  refused,  but  the  court  said:  **  For  1897)  70  N.  W.  Rep.  145. 
as  upon  the  appeal  the  cause  is  to  be  IlUng  of  Bond  Without  Notice.  — 
heard  upon  its  merits,  it  is  essential  to  Where  a  notice  is  required  by  statute, 
the  administration  of  justice  that  the  it  is  not  dispensed  with  by  the  mere 
appellee  should  not  only  have  notice,  filing  of  an  appeal  bond.  State  v. 
but  also  time  to  bring  in  his  witnesses  Leyden,  13  Iowa  433. 
and  other  evidence.  I  do  not  recoUect  Order  of  Filing.  —  Where  the  statute 
that  the  act  expressly  requires  this,  but  did  not  in  terms  require  that  the  notice 
it  is  a  dictate  of  natural  justice  that  a  of  appeal  should  be  first  filed,  an  ap- 
man  should  not  be  condemned  without  peal  was  held  to  be  sufficient  when  the 
a  hearing.  And  if  the  fact  had  been  undertaking  was  filed  with  the  justice 
so,  and  had  been  satisfactorily  brought  before  the  notice,  but  both  notice  and 
up  before  this  court,  I  should  have  been  undertaking  were  filed  with  the  justice 
inclined  to  reverse  on  that  account."  within  the  time  after  the  entry  of  the 

76o  Volume  XII. 


j^paaii  ftrai  JUSTICES  OF  THE  PEACE.  JndeMrti. 

day  when  the  judgment  is  rendered.* 

SfBMt  of  Failure  of  CompiiaiiM.  —  The  Strictness  of  the  requirement 
of  notice  and  the  effect  of  a  failure  to  comply  therewith  depend 
upon  the  nature  of  the  provisions  and  the  constructions  given  to 
them.  Thus  sometimes  such  a  statute  creates  a  jurisdictional 
prerequisite,*  while  again  the  action  of  the  s^pellate  court  in  the 
absence  of  a  notice  of  appeal  may  be  of  no  effect  unless  the  party 
upon  whom  the  law  requires  such  notice  to  be  served  voluntarily 
appears  and  submits  himself  to  the  jurisdiction ; '  or  the  appellate 
court  may  acquire  jurisdiction,  but  the  failure  to  comply  with  the 
statute  may  effect  some  forfeiture  of  advantage  on  the  part  of  the 
appellant,  which  may  likewise  be  waived  by  an  appearance  by 
the  appellee.^    It  is  also  held  that  the  appellate  court  may,  in  its 

judgment  allowed  by  the  statute  for  Marsile  v,  Milwaukee,  etc.,  R.  Co.,  23 

taking  an  appeal.     Dutertre  v,  Supe-  Minn.  4;    Larrabee    v,    Morrison,    15 

riorCt.,  84  Cal.  535;  Brown  v,  Jessup,  Minn.  196;   Strang  v.  Keith,  i  Oregon 

19  Oregon  288.  312;  Evangelical  Lutheran  St.  Peter's 

On  Rendition  0/  Judgment,  —  Notice  Gemeinde  v.  Koehler,  59  Wis.  652. 

of  appeal  may  be  served  as  soon  as  the  Dismissal.  —  In  the  absence  of  notice 

{'udgment  is  rendered,  and  the  appel-  of  appeal,  it  has  been  held  that  the 

ant  need  not  wait  until  the  judgment  Circuit  Court  acquires  no  jurisdiction 

is  docketed  by  the  clerk.    Griswold  t/.  even  for  the  purpose  of  rendering  a 

Van  Deusen,  2  E.  D.  Smith  (N.  Y.)  178.  judgment    for    costs     on    dismissal. 

1.  McCormick  v.  Bishop,  3  Greene  ICetchum  v.  Freeman,  24  Wis.  296. 

(Iowa)  100;  Wolff  V.  Coffin,  46  Mo.  App.  S.  Matthews  v.  Superior  Ct.,  70  Cal. 

190;  Crosby  v.  Clary,  43  Mo.  App.  222;  528;    McQuillan   v,   Windsor,  6  Iowa 

Brownsville  v.  Rembert,  63  Mo.  393.  396;    McCormick  v.  Bishop,  3  Greene 

Hotioe  in  Presenoa  of  Parties  Before  Jus-  (Iowa)  100. 

tioe  —  OralKotioe.  —  When  notice  of  ap-  4.  Martin  v,  Higgins,  23  Ala.  775; 

peal  in  a  justice's  court  Is  given,  and  Bond  v,  Davis,  37  Iowa  163;  Slater  v. 

the  adverse  party  is  present  in  person  Steamboat  Convoy,  10  Mo.  513;    Par- 

or  by  attorney,  the  appellant  is  not  re-  merlee  v,  Williams,  71   Mo.  410;    Mc- 

quired  to  give  any  notice  either  to  the  Cabe  v,  Lecompte,  15  Mo.  78.     See  also 

justice  or  to  the  appellee.     Marion  v,  Wolff    v.    Coffin,    46    Mo.    App.    190; 

Tilley,  119  N.  Car.  473;  State  v.  John-  Crosby    v.   Clary,   43  Mo.   App.    222; 

son,   109  N.  Car.  852;    Richardson  v.  Brownsville  v.   Kembert,  63  Mo.  393; 

Debnam,  75  N.  Car.  390.     And  in  such  Riddle  v.  Gillespie,  67  Mo.  627.     And 

a    case    an    oral   notice  is    sufficient,  see  infra^   IV.   11.  b.     When  Appellate 

Richardson  v.  Debnam,  75  N.  Car.  390.  Court  May  Proceed, 

Where  it  appeared  that  upon  an  ad-  In  Bond  v.  Davis,  37  Iowa   163,  it 

journment  of  the  case  before  a  justice,  was  held  that  if  the  notice  is  not  served 

the  defendant,  in  the  presence  of  the  as  prescribed  by  the  statute,  the  suit 

plaintiff,  gave  notice  to  the  justice  that  may,  on  motion  of  the   appellee,   be 

if  neither  the  defendant  nor  his  attor-  continued  at  the  cost  of  the  appellant, 

ney  could  be  present  on  the  adjourned  but  that  the  statute  having  fixed  this 

day  and  judgment  should  be  rendered  consequence  of  a  failure  to  serve  the 

in  favor  of  the  plaintiff,  he  requested  notice  at  a  proper  time,  it  amounts  to 

the  justice  to  enter  a  prayer  for  an  ap-  an  implied    negation  of  other  conse- 

peal  and  the  granting  of  the  same,  this  quences,    under   the    maxim  expresHo 

was  not  sulBcient  compliance  with  the  unius  est  exclusio  alterius^  and  that  it  is 

requirements  of  the  statute  where  it  not  ground  for  dismissing  the  appeal 

did   not  appear  that  the  other  party  that  the  notice  of  appeal,  is  not  filed 

heard  this  notice.     Green  v.  Hobgood,  within  the  time  prescribed. 

74  N.  Car.  234.  Special  AppaanuMe.  —  An  appearance 

8.    Coker  v.   Superior  Ct.,    58  Cal.  for  the  purpose  of  moving  for  an  affirm- 

177;    Dutertre  t/.  Superior  Ct.,  84  Cal.  anceof  the  judgment  of  the  justice  will 

536;  McKeen  v,  Naughton,  88  Cal.  465;  not  waive  a  failure  of  the  app  Ilant  to 
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discretion,  dismiss  an  appeal  for  want  of  notice  or  allow  further 
time  in  which  notice  may  be  given.* 

b.  Sufficiency  of  Notice  —  (i)  In  General. —  Thooijeot  of  a 
Hotioe  of  Appeal  is  to  advise  the  adverse  party  that  the  party 
aggrieved  by  the  judgment  intends  to  appeal  therefrom ;  and  this 
purpose  is  accomplished  when  the  appellate  court  can  ascertain 
from  an  inspection  of  the  notice  of  what  particular  judgment  the 
appellant  complains.* 

A  Mere  inaeouraoy  which  does  not  defeat  the  purpose  of  the  notice 
will  not  invalidate  it.* 

Under  Statute  Deeignatiiig  Gharaeter  of  Hotiee.  —  The  statutes  not  only 
provide  for  the  service  of  notice  of  appeal,  but  also  designate  the 
character  of  such  notice ;  and  therefore  the  contents  of  the  notice 
of  appeal  are,  like  the  necessity  for  the  notice,  dependent  upon 
the  terms  of  the  statute.* 

give  the  notice  of  appeal.     Rowley  v.  party  appealing  and  the  cause  in  which 

Hinds,  50  Mo.  403.  the  appeal  from  the  judgment  is  taken. 

The  AppeUant  Cannot  Oljeet  that  the  Noall  v,  Halonen,  84  Wis.  403;    Filer, 

notice  has  not  been  given  to  the  appel-  etc.,    Co.    v.     Sohns,    63    Wis.     118; 

lee.     Martin  v,  Higgins,  23  Ala.  775.  Schweppe    v,   Wellauer,   76   Wis.    19; 

Aeooptanoe  of  HotiUw  to  Take  Depoii-  Friemark  v.  Rosenkrans,  81  Wis.  359: 

tions.  —  In  Gluck  v,   Diebold,    i    Mo.  Hender  v.  Ring,  90  Wis.  358.    And  it 

App.  265,  it  was  held  that  acknowledge  may  be  sufficient,  though  inaccurate  in 

ment  of  notice  to  take  depositions  was  some  particular,  as  where  the  amount 

not  a  waiver  of  notice  of  appeal.  of  costs  is  not  correctly  stated,  Noall  v. 

1.  Marsh  v.  Cohen,  68  N.  Car.  283;  Halonen,  84  Wis.  402;  or  as  where  a 

State    V.  Johnson,    109    N.  Car.   852;  judgment    for   $162.02   damages  and 

Chester,  etc.,  R.  Co.  v.  Richardson,  82  costs  was  described  as  for $162.02  dam- 

N.  Car.  344.  ages  and  $5.50  costs;  or  as  where,  in 

But  it  seems  that  the  appellate  court  an  action  of  replevin,  the  issues  were 

cannot  proceed  unless  such  notice  is  found  in  favor  of  the  plaintiff,  and  the 

given.     Marion  v,  Tilley,  119  N.  Car.  value  of  the   property   was  found  at 

473;  State  V.  Johnson,  109  N.  Car.  852.  forty-five  dollars  and  damages  at  six 

8.  Price  v.  Van    Caneghan,   5   Cal.  cents,  and  costs  were  taxed  at  $12.31, 

124;    Lancaster  t/.  McDonald,  14  Ore-  and    the    notice    of    appeal  gave   the 

gon   264;    Allen    v,  Byerley,   (Oregon  amount  of  the  costs  and  damages  cor- 

1897)  48  Pac.  Rep.  474;    McKilver  v.  rectly,  but  did  not  mention  the  value 

Manchester,  i  Wash.  Ter.  256.  of  the  property  or  the  order  for  its  re- 

The  Hotioe  Must  Identify  the  Judgment  turn,    Hender  v.  Ring,  90  Wis.  358. 

from   which  an   appeal   is    taken.     It  See  also  Hills  v.  Miles,  13  Wis.  625. 

may  not  be  necessary  in  all  cases  to  But,  on  the  other  hand,  it  is  said  that 

state  the  amount  of  the  judgment,  but  these  cases  come  far  short  of  holding 

if  stated,  it  must  be  stated  correctly,  that  a  notice  of  appeal  which  does  not 

Chipman  v,  Bronson,  3  Oregon  320.  give  the  date  of  the  judgment,  or  de- 

Date.  —  It  is  not  necessary  that  the  scribe  it  in  any  way  other  than  that  it 

notice  should  give  the  day  of  the  ren-  is  a  judgment  rendered  in  the  action  in 

dition  of  the  judgment  when  it  other-  a  year  specified,  is  a  sufficient  descrip- 

wise  correctly  describes  the  judgment,  lion.     Clune  v,  Wright,  (Wis.  1897)  71 

Allen  V,  Bverley,  (Oregon  1897)  48  Pac.  N.  W.  Rep.  1041,  holding  that  such  a 

Rep.  474  [citing  Moorhouse  v,  Donica,  description  was  insufficient. 
13  Oregon  435;  State  v,  Hanlon,  (Ore-        In    Holschen   Coal  Co.  r.    Missouri 

gon  18^7)48  Pac.  Rep.  353]:  Holschen  Pac.  R.  Co.,  48  Mo.  App.  581,  the  ob- 

Coal  Co.  V,  Missouri  Pac.   R.  Co. ,  48  jection  that  a  notice  of  appeal  was  void 

Mo.  App.  578.  for  insufficiency   because  it  failed   to 

8.  Hills  V,  Miles,  13  Wis.  625.  state  in  whose  favor  the  judgment  was 

4.  Idontiiying  Cause.  —  Notice  of  ap-  rendered,  the   nature  of  the  suit,  the 

peal  is  sufficient  when  it  identifies  the  amount  of  the  suit,  or  the  date  when 
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(2)  Amendment  of  Notice. — It  is  within  the  power  of  the 
appellate  court  to  permit  an  amendment  of  the  notice  of  appeal, 
and  if  such  notice  demands  a  new  trial  when  the  appellant  is  not 
entitled  thereto,  the  amendment  may  properly  be  granted,*  or  the 
appeal  may  be  heard  as  if  no  demand  for  a  new  trial  had  been 
made  in  the  notice  of  appeal.* 


the  judgment  was  rendered,  was  held  Waiver  of  laioi&oieiiey  by  Appearanee. 

to  be  without  merit.  —  Insufficiency  in  a  notice  of  appeal  is 

Where  the  amount  of  the  judgment  held  to  be  waived  by  an  appearance 

is  omitted,  the  name  of  the  justice  is  and  trial   upon   the  merits  without  ob- 

not  given,  and  nothing  appears  upon  jection.     Matthews  v.  Superior  Ct.,  70 

the   face  of  the  notice  to  indicate   in  Cal.  527. 

what  county  or  by  which  of  the  many  On  the  other  hand,  it  is  held  that  a 
courts  of  justices  of  the  peace  in  the  motion  to  dismiss  for  mere  irregulari- 
state  the  judgment  was  rendered,  it  is  ties  must  be  made  in  the  court  to  which 
wholly  defective  in  respect  10  the  iden-  the  appeal  is  taken,  and  will  not  there- 
tification  of  the  subject-matter  of  the  after  be  considered  on  a  general  appeal 
appeal,  and  is  ineffectual  for  any  pur-  from  a  judgment  rendered  in  the  inter- 
pose. Pettingill  v.  Donnelly,  27  Mmn.  mediate  appellate  court.  Nye  v. 
332.  Ay  res,  i  E.  D.  Smith  (N.  Y.)  532;  Cole 

In  Hammond  v.  Krofif,  36  Mo.  App.  z'.  Bell,  48  Barb.  (N.  Y.)  194;  Armstrong 

118,  a  notice  of  appeal  was  held  to  be  v.  Smith,  44  Barb.  (N.  Y.)  120. 

insufficient  because    it  described    the  Waiver  by  Aooeptance  —  FonDal  DefiBCts. 

judgment  as  of   date   June   21,    1887,  —  It  has  been  held  that  formal  defects 


whereas  the  judgment  from  which  the 
appeal  was  taken  was  rendered  June  4, 
1887,  and  because  there  was  an  actual 
misdescription  of  the  judgment. 

A  Misnomer  of  the  Defendant  in  the 


in  the  notice  are  waived  by  accepting 
service  of  notice.     Holschen  Coal  Co. 
V.  Missouri  Pac.  R.  Co.,  48  Mo.  App. 
582. 
1.  McCarthy   v.  Crowley,  (Supreme 


title  of  the  action  in  a  notice  of  appeal  Ct.)   5    N.   Y.    Supp.  676;    O'Reilly  v. 

will  invalidate  it.     Widner  v.  Wood,  19  Black,  (Ulster  County  Ct.)   23   N.  Y. 

Wis.   190.      See   also  McGinniss,  etc.,  Supp.  670.     And,  on  the  other  hand,  it 

Hardware  Co.  v.  Taylor,  22  Mo.  App.  has  been  held  that  the  omission  to  de- 

513.  mand  a  new  trial  may  be  corrected  by 

Kotice  Served  on  Appellee  and  Joitice  —  amendment.     Chatfield  v,  Reynolds,  18 

Variance.  —  Variances  between  the  no-  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  378. 

tices  served  upon  the  justice  and  upon  2.  Kimball  v.  Rich,  (Buffalo  Super, 

the  appellee  will  not  be  material,  the  Ct.)  3  N.  Y.  SUpp.  248. 

opposite  party  not  being  misled  and  no  Under  a  statute  providing  that  when 

injustice  having  been  done,  although  the  appeal  is  taken  upon  questions  of 

it  is  the  better  practice  that  these  no-  law   alone,  it   shall   be   heard   upon  a 

tices  should  be  exact  copies  of   each  statement  of  the  case,  and  when  taken 

other.       McKilver    v.    Manchester,    i  upon  questions  of  fact  or  upon  both 

Wash.  Ter.  255.  questions  of  law  and   fact,  the  action 

Aider  of  Defective  Notice. —  Where  a  shall  be  tried  anew  in  the  appellate 

notice  of  appeal  is  fatally  defective  be-  court,  a  notice  of  appeal  stating  that 

cause  it  does  not  sufficiently  identify  the    defendant     appealed    from    "the 

the  judgment,  it  cannot  be  aided   by  whole    judgment "    was    held    to    be 

proof  of  extrinsic    facts  showing   the  sufficient  because  it  might  be  readily 

intention  of  the  party,  nor  can  the  de-  discovered   by  looking  at   the   record 

feet  be  cured  by  amendment  after  the  whether  the  appeal  was  upon  the  law 

time  for  bringing  the  appeal  has  ex-  merely  or  for  the  purpose  of  a  trial  de 

pired.     Pettingill  v.  Donnelly,  27  Minn,  novo.     Price  v.  Van  Caneghan,  5  Cal. 


332. 

The  failure  of  the  notice  of  appeal  to 
specify  to  what  court  the  appeal  is 
taken  is  aided  by  an  appeal  bond  show- 
ing the  fact.  Ex  p.  Clarke,  3  Cow.  (N. 
Y.)  379. 


124. 

Surplnsage.  —  Where  an  appeal  in  a 
particular  form  of  action  is  regulated 
by  a  special  statute,  as  where  an  act 
respecting  forcible  entry  and  unlawful 
detainer   provides    that   the    appellate 
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(3)  Sufficiency  of  Form,  —  A  notice  of  appeal  may  be  signed  by 
the  attorney  of  the  party  on  whose  behalf  it  is  given ;  *  it  must  be 
signed  by  some  one,  either  the  appellant  himself  or  a  person 
acting  for  him  and  under  his  authority.* 

(4)  Sufficiency  of  Service.  —  As  stated  above,  a  service  of  notice 
of  appeal  is  for  the  purpose  of  apprising  the  party  entitled  thereto 
of  the  taking  of  the  appeal ;  *  but  under  some  statutory  provisions 
the  notice  is  to  be  served  upon  or  filed  with  the  justice  of  the 
peace  in  addition  to  service  upon  the  party.*  Various  decisions 
upon  the  sufficiency  of  the  service  have  been  made  which  are  so 
entirely  dependent  upon  the  statutes  under  which  they  were 
rendered  as  to  make  any  classification  of  them  under  general  rules 
impracticable.*' 

court  shall  try  the  case  anew  on  the  fact,   as  was    formerly    the    practice; 

evidence  introduced  before  it,  the  fact  Hall  v.  Sawyer,  47  Barb.  (N.  Y.)  116, 

that  the  notice  of  appeal  specifies  that  having  been  decided  under  the  Code  of 

the  appeal  is  taken  on  questions  of  law  Procedure. 

alone  will  not  invalidate  (he  appeal  or  Waiver  of  Signatnre  by  Aooeptaaoe.  — 

vitiate  the  notice,  such  words  being  re-  If  the  appellee's  attorney  accepts  serv- 

garded  as  surplusage  and  the  law  fix-  ice  of   notice  of    appeal,    he    thereby 

ing  the  manner  in  which  the  trial  must  waives  the  necessity  of  a  signature  to 

be  held.     ZoUer  v.  McDonald,  23  Cal.  the  notice.     Cella  v.  Schnairs,  42  Mo. 

137.  App.  316. 

1.  Burrows  v,  Norton,  5  Thorap.  &  8.  See  supra^  IV.  4.  b.  (i)  In  General, 

C.  (N.  Y.)  97,  2  Hun  (N.  Y.)  550;  Hall  4,  State  v,  Johnson.  109  N.  Car.  854. 

t'.  Sawyer.  47  Barb.  (N.  Y.)  116;  Morris  wherein  it  is  said  that  the  purpose  of 

V.  Brewster.  60  Wis.  229.  the  service  upon  the  justice  of  the  peace 

8.  Larrabee  v.    Morrison,  15   Minn,  is  to  notifyhim  to  send  up  the  papers, 

196;  Kelly  V,  Owen,  63  Wis.  351;  Mor-  and  the  purpose  of  the  service  upon 

ris  V.  Brewster,  60  Wis.  229;  Evangeli-  the  party  is  to  notify  him  to  bring  up 

cal  Lutheran  St.  Peter's  Gemeinde  z'.  his  witnesses  for  the  trial;  Webster  t^. 

Koehler,  59  Wis.  652;  Palmer  v.  Peter-  Hopkins,  11  How.  Pr.  (N.  Y.  Supreme 

son,  46  Wis.  402.  Ct.)  140,  holding  that  the  office  of  the 

Plaoe  of  Signature.  —  The  signature  notice  on  the  justice  is  to  require  and 

need   not  be   in  any  particular  place,  enable  the  justice  to  make  up  a  full 

and  it  is  sufficient  if  the  notice  is  in-  and  complete  return  of  the  entire  pro- 

dorsed   with  the  name  of  the  person  ceedings  and  especially  (by  stating  the 

giving  the  notice  or  that  of  his  attor-  grounds  of  appeal)  to  call  his  attention 

ney.     Burrows  v,  Norton,  2  Hun  (N.  to  matters  which  are  particularly  relied 

Y.)  550.  upon  to  reverse  his  judgment. 

De^gnation  as  Attorney. —  If  the  at-  5.  Filing  of  Kotice  Before  Servioe  of 
torney  signing  the  notice  does  not  so  Copy. —  Under  the  code  provision  that 
designate  himself,  the  notice  will  not  an  appeal  in  a  civil  action  from  a  jus- 
be  thereby  rendered  ineffectual.  Rut-  tice  of  the  peace  shall  be  taken  **  by 
ledge  V.  Superior  Ct.,  67  Cal.  85.  filing  a  notice  of  appeal  with  the  justice 

By  a  Person  Other  than  Attorney.  —  In  and  serving  a  copy  on  the  adverse  party 
Hall  V.  Sawyer,  47  Barb.  (N.  Y.)  116,  or  his  attorney,"  etc.,  it  was  held  that 
it  was  held  that  the  fact  that  a  person  it  was  necessary  for  the  party  seeking 
signing  as  attorney  was  not  in  fact  an  to  appeal  to  file  a  notice  with  the  jus- 
attorney  at  law  would  not  invalidate  a  tice  of  the  peace  before  serving  a  copy 
notice  of  appeal.  But  in  Bishop  v.  of  it  on  the  adverse  party,  and  that  the 
Van  Vechten,  10  Abb.  N.  Cas.  (Oneida  copy  so  served  should  contain  a  copy 
County  Ct.)  220,  it  was  held  that  such  of  the  filing,  as  otherwise  the  party 
a  notice  could  not  be  signed  by  an  at-  making  such  service  could  withhold 
torney  in  fact  or  agent,  because  under  the  notice  any  length  of  time  within  the 
the  new  code  the  notice  of  appeal  is  a  twenty  days  allowed  for  taking  the  ap- 
mandate  of  the  County  Court,  and  the  peal,  and  the  adverse  party  would  be 
party   cannot  appear   by    attorney   in  compelled  by  continual  Inquiry  to  as- 
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Proof  of  Servioo.  —  The  sufficiency  of  the  proof  of  service  also 

certain  when  the  notice  was  filed  with  court  where  the  respondent  was  a  non- 
the  justice,  in  order  to  know  when  the  resident,  was  held  to  be  permissive 
ten  days  allowed  by  another  section  of  only,  from  which  it  would  seem  that 
the  code  for  filing  the  transcript  would  the  intention  of  the  section  was  to  leave 
commence  to  run,  which  burden  is  con-  it  to  the  option  of  the  appellant  whether 
trary  to  the  spirit  of  the  act.  State  v,  he  would  serve  the  notice  on  the  re- 
Superior  Ct.,  17  Wash.  54,  citing  Erick-  spondent  personally,  regardless  of  his 
son  V,  Erickson,  11  Wash.  76.  place  of  residence,  or  in  case  of  non- 

Kotioe  on  Party  as  Adverse  Party.  —  residence  accept  the  privilege  granted 

Where  husbands  are  necessary  parties,  by  such  permissive   clause.     Lake  v. 

not  to  the  end  that  they  or  their  prop-  Kels,    11    Abb.   Pr.   N.   S.    (Schuyler 

erty  shall  be  bound  by  the  judgment,  County  Ct.)  39.     See  also  Loescher  v, 

but  solely  that  they  may  be  able  to  aid  Nordmeyer,  3  Abb.  Pr,  (N.  Y.  Supreme 

their  wives  in  their  defense,  they  are  Ct.)  244. 

not  to  be  regarded  as  adverse  parties  Under  section  3048  of  the  New  York 

to  their  wives,  and  therefore  it  is  not  Code  Civ.  Pro.,  which  is  in  part  section 

necessary  that  they  should  be  served  354  of  the  old  Code  of  Procedure,  the 

with  notice  of  appeal  as  "  adverse  par-  service  of  notice  upon  an  attorney  is 

ties."    Terry  v,  Superior  Ct.,  no  Cal.  not  good  if  the  respondent  is  a  resident 

85.  of  the  county  in  which  the  judgment  is 

HoUoe  upon  Nonresidents.  —  Under  a  rendered;  but  it  was  held  that  permis- 
statute  providing  that  when  the  appel-  sion  ought  to  be  given  to  serve  the  no- 
lee  does  not  reside  in  the  county  and  tice  upon  the  respondent  under  the 
"has  no  agent  in  the  suit  therein,  second  subdivision  of  the  above  section, 
within  the  knowledge  of  the  justice,  Andrews  v,  Snyder,  6  Civ.  Pro.  Rep. 
the  service  may  be  made  by  leaving  a  (Onondaga  County  Ct.)  333.  But  see 
copy  of  such  notice  with  the  justice,"  Bennett  v,  Kenyon,  (Supreme  Ct.)  5  N. 
it  was  held  that  a  notice  left  with  the  Y.  St.  Rep.  496,  where  a  motion  to  set 
justice  in  a  case  in  which  the  appellees  aside  a  judgment  on  the  ground  that  no- 
had  appeared  before  the  justice  by  at-  tice  of  appeal  had  not  been  served  was 
torney  was  not  a  sufficient  service,  be-  denied,  it  appearing  that  at  the  close  of 
cause  the  justice  knew  that  the  the  trial  before  the  justice,  the  plain- 
appellees  were  represented  by  attor-  tiff'sattorney  announced  that  the  plain- 
neys  in  all  the  proceedings  before  him.  tiff  would  appeal,  and  the  defendant 
Southard  v.  Nelson,  43  Mo.  App.  210,  there  told  the  attorney  who  represented 
citing  Bensberg  v.  Turk,  40  Mo.  App.  him  before  the  justice  to  attend  to  the 
227.  matter  if  an  appeal  should  be  taken, 

In  Daniels  v,  Rogers,  36  How.  Pr.  and  no  objection  was  raised  to  any  fur- 

(Rensselaer  County  Ct.)  230,  it    was  ther  notice  of  appeal  until  after  the  judg- 

held  that  service  upon  the    appellee  ment  in  the  appellate  court, 

himself,  though  a  nonresident  of  the  Hotioe    upon  Attorney  under   Gensnl 

county,  and   though   the  service   was  Law. —  In  Welton  v.  Garibardi,  6  Cal. 

made  in  another  county  than  the  one  245,  it  was  held  that  a  notice  of  appeal 

in  which  the  judgment  was  rendered,  might  be  served  upon  the  attorney  of 

was  good.     Lake  v.  Kels,  11  Abb.  Pr.  the  appellee    under   the  general  law 

N.  S.  (Schuyler  County  Ct.)  37.  regulating  appeals. 

In  New  York^  under  section  354  of  In  Oregon^  under  the  statute  requir- 
the  Code  of  Procedure  (old  code),  no-  ing  notice  to  be  served  on  the  adverse 
tice  of  appeal  could  be  served  on  the  party,  it  is  held  that  a  notice  of  appeal 
attorney  or  agent  of  the  respondent  in  may  be  served  either  upon  the  adverse 
two  circumstances,  viz. :  where  the  re-  party  or  upon  his  attorney,  if  such  at- 
spondent  was  a  nonresident  of  the  torney  is  a  resident  of  the  county  in 
county,  and  where  he  could  not  after  which  the  trial  was  had.  Hughes  v. 
due  diligence  be  found  in  the  county,  Clemens,  28  Oregon  440,  citing  Csltt  v. 
and  in  these  circumstances  only  when  Hurd,  3  Oregon  160;  Butler  v.  Smith, 
such  attorney  or  agent  was  a  resident  20  Oregon  126;  Lewis,  etc..  Printing 
of  the  county  in  which  the  cause  was  Co.  v.  Reeves.  26  Oregon  445^  and  fur- 
tried.  Section  354  of  said  code,  allow-  ther  holding  that  if  the  transcript  does 
ing  the  service  to  be  made  by  filing  a  not  disclose  that  the  attorney  is  not  a 
notice  with  the  clerk  of  the  appellate  nonresident,  it  will  be  presumed  that 
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depends  upon  the  character  of  service  required  by  the  statute.  ■ 

5.  Affidavit  for  Appeal  —  a.  Necessity  for.  —  In  some  states 
it  is  required  by  statute,  or  has  at  one  time  or  another  been 
required,  that  in  order  to  perfect  an  appeal  the  appellant  must 

file  an  affidavit,  usually  termed  an  affidavit  for  appeal,  which  is 

he  is  a  resident  of  the  county  in  which  the  fact  that  he  was  not  served  with 

he  appeared  as  counsel.  notice  and  to  move  to  dismiss  the  ap- 

Hotloa  in  Writing.  —  Where  the  notice  peal  upon  that  ground,  he  should  move 
is  required  to  be  in  writing,  it  has  been  upon  an  affidavit,  so  as  to  give  his  ad- 
held  that  reading  the  notice  to  the  ap-  versary  an  opportunity  to  controvert 
psilec  is  not  a  sufficient  compliance  it;  and  the  extra-official  certificate  of 
with  the  statute.  Tiffin  v.  Millington.  the  justice  is  not  sufficient  to  sustain 
3  Mo.  418;  Newberry  v.  Melton,  3  Mo.  an  oral  motion  made  when  the  case  has 
121.  been  regularly  noticed  and  reached  for 

Servioe    by     Unantheriied     Offioer. —  trial.     Benjamin  v,  Houston,  24  Wis. 

Where  the  statute  provides  by  whom  311. 

the  notice  of  appeal  may  be  served,  a  Finding  in  Abtenoe  of  Entry.  —  The 

service  by  an  officer  not  so  authorized  court  may  find  that  notice  of  appeal 

by  the  statute  is  bad.     Tiffin  v.  Mill-  had  been  filed  though  the  paper  itself 

ington,  3  Mo.  419.  is  not  marked  '*  filed,"  and  there  may 

Hotioe  Senred  by  Kail.  —  Under  sec-  be  an  absence  of  an  entry  to  that  effect 

tion  3047  of  the  New  York  Code  Civ.  in   the  justice's  docket,   because    the 

Pro.,  providing  that  service  of  notice  marking  is  not  the  exclusively  compe- 

of   appeal  upon  the  justice   must   be  tent  evidence  of  the  filing  of  the  paper, 

made  by  delivery  to  him  personally  or  and  the  absence  of  an  entry  in  the  jus- 

to  his  clerk,  but  that  if  the  justice  is  tice*s  docket  is  not  conclusive  proof  of 

dead,  or  if,  after  reasonable  diligence,  the    fact   that  it  had   not   been   filed, 

neither  he  nor  his  clerk  can  be  found  Williams  v,  Superior  Ct.,  (Cal.  1897)47 

within  the  county,  service  of  the  notice  Pac.  Rep.  783. 

upon  the  justice  may  be  made  by  de-  Proof  of  Service  by  Affidavit.  —  Where 

livering  it  to  the  clerk  of  the  appellate  the  record  of  a  case  on  appeal  from  a 

court,  it  was  held  that  the  notice  could  justice's  court  is  silent  as  to  service  of 

be  sufficiently   served   in    compliance  notice  of  appeal,   the  fact  of  service 

with  this  act  by  sending  it  to  the  justice  may  be   proved   by  affidavit,  bur   the 

by  registered  letter.     Mitchell  v,  Wat-  affidavitmustshow  that  all  the  require- 

kins,  21  N.  Y.  App.  Div.  285.  ments  of  the  law  to  effect  service  were 

1.  Hotioe   I7    Agent   or   Attorney. —  complied    with.     Dalzell    v,    Superior 

Where  the  statute  permits  a  notice  to  Ct.,  67  Cal.  453  \citing  Mendioca  v,  Orr, 

be  made  by  the  party  or  some  one  by  16  Cal.  368;  Doll  v.  Smith,  32  Cal.  476]. 

him  authorized,  and  does  not  require  Amendment  of  Proof  of  Servioe. —  Where 

proof  of  the  authority  to  constitute  a  the  statute  required  that  the  original 

part  of  the  appeal  papers,  a  notice  by  notice  of  appeal  with  the  proof  of  serv- 

one  professing  to  act  as  agent  or  attor-  ice  must  be  filed  with  the  justice  within 

ney  is  sufficient  on  its  face.     Benjamin  ten  days  after  service  was  made,  it  was 

r.  Houston,  24  Wis.  311.  held  that  these  were  jurisdictional  pre- 

The  Offioial  Betnm  of  an  Offioer  au«  requisites  to  the  allowance  of  the  ap- 

thorized   to  serve  a    notice  of  appeal  peal,  and  the  proof  of  service  could  not 

sufficiently    establishes    such  service.  i)e  amended  after  the  time  prescribed 

Thomas  v,   Moore,   46  Mo.   App.   22;  for  the  filing  of  the  notice  with  such 

Hansard  v.  German  Ins.  Co.,  62  Mo.  proof.     Graham  </.  Conrad,  66  Minn. 

App.  146.  471,  holding  that  proof  of  service  filed 

Where  Jnetioe'e  Oertifieate  Hot  Evidenoe.  with  the  justice,  showing  that  the  serv- 
—  The  certificate  of  a  justice  that  the  ice  of  the  notice  of  appeal  had  been 
notice  of  appeal  was  not  signed  when  made  upon  '*  Messrs.  Empey  and  Em- 
served  on  him  is  no  part  of  his  official  pey,  the  attorneys  for  the  plaintiff," 
return,  and  is  therefore  not  evidence  of  was  not  sufficient  proof  of  service  on 
the  fact,  it  being  a  matter  as  to  which  *'  E.  E.  Empey,"  and  motion  on  affi- 
a  justice  is  not  required  to  certify,  davit  of  such  service  and  that  "  E.  E. 
And  if  a  notice  appears  in  the  papers,  Empey  "  was  a  member  of  the  firm  of 
and  the  opposite  party  wishes  to  set  up  "  Empey  and  Empey  "  was  denied. 
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in  effect  an  affidavit  of  merits.  It  has  often  been  held  that 
such  provisions  must  be  complied  with  *  within  the  time 
prescribed.* 

b.  Before  Whom  Made.  —  It  is  generally  provided  by  statute 
before  whom  affidavits  may  be  made,  both  when  the  affidavit  is 
made  in  the  state  and  when  it  is  made  out  of  the  state  for  use  in 
the  state ; '  and  it  has  been  held  that  if  the  statute  does  not 
designate  the  officer  before  whom  the  affidavit  for  appeal  should 
be  made,  it  may  be  made  before  any  officer  authorized  under  the 
general  law  to  administer  oaths.* 

c.  Sufficiency  OF  Affidavit  —  (i)  In  GeneraL  —  The  sub- 
stance of  an  affidavit  of  appeal  should  conform  to  the  purpose  and 
provision  of  the  statute  under  which  the  affidavit  is  necessary,* 
though  from  the  cases  generally  it  may  be  gathered  that  a  sub- 

1.  Love  V,  McAlister,  42  Ark.  1S3;  it  is  not  sufficient  to  present  a  bond  to 

Merrill     v.     Manees,     19     Ark.     647;  the  justice  on  one  day  and  an  affidavit 

Hughes  V,  Jackson,  48  Ind.  296;  Raw-  on  a  subsequent  day,  though  prior  to 

lins  County  v.  Beals,  2  Kan.  App.  313;  the  next  court    to  which   the  appeal 

Whitehead  r.  Cole,  49  Mo.  App.  428;  must  be  made. 

Manion  r.  State,  11  Mo.  578;  Spencer  Where  an  appellant  failed  to  file  an 

V  Beasley.  48  Mo.  App.  97,  Salt  Lake  affidavit  at  the  time  of  demanding  the 

City  V.  Reed,  i  Utah  183;  Knappe  ?/.  appeal,  and   several   terms  thereafter 

Seyler,  87  Wis.  165;  Pelton  r.  Bloom-  procured   leave   to  file  a   new  appeal 

ing  Grove,  3  Wis.  310;  Clark  v.  Miles,  bond,   under  the  law  authorizing  the 

2  Chand.(Wis.)94.     See  also  jfi^ra,  IV.  same,  and   upon  such  leave  tendered 

3.  3.  Remedy  for  Excusable  Delay,  the  new  bond  with  the  affidavit  required 

The  presumption  of  authority  on  the  by  law,  the  appeal  was  dismissed  for 

part  of  an  attorney  signing  an  affidavit  want  of  the  affidavit.     Filing  the  affi- 

tor  appeal,  to  represent  the   party  in  davit  with  this  last  bond  was  not  a  com- 

that  capacity  is  entirely  rebutted  by  an  pliance  with  the  law.     Parke  v.  Hunt, 

affidavit  of  the  party  that  he  never  ap-  12  N.  J.  L.  82. 

peared  in  the  cause,  either  personally  8.  See  generally  article  Affidavits, 

or  by  authorized  attorney.     Palmer  v,  vol.  i,  p.  309. 

Peterson,  46  Wis.  402.  4.  Love  r.  McAllster,  42  Ark.  183. 

Judgment  Against  SeTeral  Defendants  AffidavitSefore  Attorney  of  Purtj.  — In 

Jointly.  —  In  Roberts  v.  Weiler,  52  Miss.  Coleman  v.  Frauenthal,  46  Ark.  302,  it 

299,  a  judgment  was  rendered  against  was    held   that   the  affidavit  could  be 

three  defendants  jointly.     The  affidavit  made  before  the  appellant's  attorney 

for  appeal  was  made  by  one,  and  the  acting  as  a  notary, 

bond  was  executed   by  that  one   and  But  where  such  affidavit  could  not  be 

another  of    the   defendants.      It    was  made  before  an  attorney  in  the  cause, 

held  that  the  appeal  was  good  as  to  it  was  held  that  a  rule  nisi  should  be 

those  who  signed  the   bond,  and   the  entered  and  that  the  appeal  should  not 

judgment  would  stand  against  the  de-  be  peremptorily  dismissed.     Bradley 

fendant  who  did  not  join  in  the  appeal,  v.  Andrews,  51  Mich.  100. 

See  also  Jopp  v.  Kegel,  83  Mich.  50.  5.  See  generally  Chappee  v.  Thomas. 

8.  Rawlins  County  v.  Beats,  2  Kan.  5  Mich.  53:  Williams  v.  Cunningham, 

App.  313;  Parke  v.  Hunt,  12  N.  J.  L.  2  Sandf.  (N.  Y.)632;  Brown  r.  Pratt,  3 

82;  People  V.  Hayden,  4  Wend.  (N.  Y.)  Pin.  (Wis.)  305;  Brearley  v.  Warren.  3 

203.     See  also  general  citations  in  the  Wis.  397;  Smith  v,  Scott,  86  Ind.  350; 

last  note.  Harding  t/.  Mansur,  13  Ind.  454;  White* 

(Mer   of   Filing.  —  In    Coleman    v  head  ?/.  Cole,  49  Mo.  App.  428. 

Warne.  9  N.  J.  L.  290.  it  was  held  that  Affidavit   of  Merits  — Faets  Most  Be 

on  appeal  from  the  judgment  of  a  jus-  Stated.  —  Where  the  statute  requires  an 

tice  the  affidavit  must  be  filed  with  the  affidavit  of  merits,  it  has  been  held  that 

justice  at  the  time  of  the  filing  of  the  the  facts  must  be  stated  in  the  affidavit, 

appeal  bond  under  the  statute,  and  that  Harding  v.  Mansur,  13  Ind.  456. 
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stantial  compliance  is  sufficient  rather  than  that  a  strict  adherence 
to  th#  letter  of  the  statute  is  necessary  * 

(2)  Sufficiency   in   Form  —  Generally.  —  Defects    nnerely   in   the 

form  of  the  affidavit  are  held  to  be  immaterial.* 

ttgnatiireor  AflUnt.  —  Thus,  that  an  affidavit  is  signed  by  the  affiant 
after  instead  of  before  the  officer's  jurat,'  and  in  some  cases  that 
it  is  not  signed  at  all,  has  been  held  not  to  invalidate  it.^ 

1.  Sabetantial  Complianoe.  —  It  was  at  2.  Title  of  Came.  —  If  an  affidavit  sub- 
an  early  day  held  in  New  Jersey  that  stantially  conforms  to  the  statute,  it  is 
the  oath  must  be  in  the  terms  of  the  not  a  fatal  objection  that  it  is  not  en- 
statute,  and  a  strict  compliance  with  titled  of  the  cause  and  court  in  which 
the  statute  was  required.  Miller  v,  the  suit  is  broufifht.  Brewer  t^.  Koenig, 
Martin,  8  N.  J.  L.  201;  Engle  7/.  Blair,  5  Wis.  156;  Kearnev  v,  Andrews,  5 
II  N.  J.  L.  339.  But  the  rule  of  strict  Wis.  23.  citing  Exp,  \letzler,  5  Cow.  (N. 
construction   was  afterwards    relaxed,  Y.)287. 

and  it  was  held  that  if  the  affidavit  con-  Showing  Afliant  Defendant  in  Suit.  — 
tains  the  substance  of  what  the  act  re-  Technical  objections  will  be  disregard- 
quires  it  is  sufficient  and  will  entitle  the  ed,  and  an  affidavit  in  the  following 
plaintiff  to  his  appeal.  Hamilton  v.  language:  **  Augustus  F.  Cady,  of  said 
Ptdcock,  18  N.  J.  L.  435;  New  Bruns-  city  and  county,  being  duly  sworn, 
wick  Steamboat,  etc.,  Transp.  Co.  v.  upon  oath  says  that  in  the  case  of  Wil- 
Baldwin,  14  N.  J.  L.  440;  Snover  v,  liam  Anson  v.  Augustus  F.  Cady,  tried 
Tinsman   38  N.  j.  L.  210.  before  Thomas  M.  Knox,  Esq.,  the  ap- 

In  Wisconsin  it  was  held  that  under  peal  is  made  in  good  faith  and  not  for 

a  statute   requiring  an  affidavit   that  the   purpose  of    delay,''   was    upheld 

the  appeal  is  made  in  good  faith,  an  over  the  objection  that  it  did  not  show 

affidavit  that   the  application   for  the  that  the  affiant  was  the  defendant  in  the 

appeal  is  made  in  good  faith  is  not  suffi-  suit.     Cady  v,  Anson,  4  Wis.  223. 

cient.     Brown  v.   Pratt,  3  Pin.  (Wis.)  AAdavit  by  One  of  Two  Appellant!.  — 

305:  Brearley  v,  Warren,  3  Wis.  397.  If  an  affidavit  is  made  by  one  of  two 

Amendment.  —  The    omission  of  the  appellants,  it  should  appear  which  of 

word    *  delay  "  in  an  affidavit  for  ap-  them  made  it,  in  order   that  perjury 

peal  ought  not  to  be  permitted  to  de-  might  be  assigned  on  the  affidavit  if 

feat  the    object  and    purpose  of  the  false.     Gaddis  v,  Durashy,  13  N.  J.  L. 

appeal,  and  an  amendment  should  be  324. 

allowed  in  such  a  case.     White  v,  Shu-  Waiver  of  Objection.  — Where    one 

mate,  50  Miss.   130.     See  also  White-  only  of  two  defendants  makes  the  affi- 

head  v.  Cole,  49  Mo.  App.  428.  davit  for  appeal,   it  is  held   that  by 

But  in //fz/iniM  it  was  held  that  where  going  to  trial  without    objection  the 

under  a  statute  requiring  an  affidavit  of  plaintiff,  for  whose  benefit  the  appeal 

merits,  the  facts  were  not  set  forth,  the  affidavit  is  required,  waives  the  defect, 

affidavit  was  fatally  defective  and  could  Elder  v,  Crabtree,  59  Ark.  177. 

not  be  amended,  the  holding  being  that  Omisiion    of  Date  —  Amendment.  —  If 

in  order  to  perfect  the  appeal  a  good  the  appeal  is  regular  in  other  respects, 

affidavit  must  be  filed  and  within  the  the  failure  of  the  justice  to  insert  the 

time  prescribed.     Harding  v.  Mansur,  date  of  making  it  is  of  minor  import- 

13  Ind.  456.  ance,  as  the  justice  could  have  inserted 

AilidaVit  on  Belief.  —  Where  the  affi-  the  date  at  any  time  before  returning 

davit  may  be  made  by  an  attorney,  it  it,  or  the  appellate  court  could  permit 

is  sufficient  if  made  on  belief,  it  being  itsinsertion  as  a  matter  of  course.  Wed- 

hetd  that  the  legislature  could  not  have  dell  v.  Seal,  45  Miss.  733. 

intended   that  where    the   affidavit   is  8.  Launius  v.  Cole,  51  Mo.  147. 

made  by  an  agent  or  attorney  the  oath  4.  Gill  v.  Ward,  23  Ark.  16;  Hamil- 

should  be  positive;  and  an  affidavit  in  ton  v.  Jennison,  52  Mich.  409,  holding 

such  a  case  concluding,  "as  deponent  that  the  defect  is  waived  by  appear- 

believes  from  the  facts  and  evidence  in  ance.     Contra,  Schuster  c.   Haight,  53 

the  cause,  which  are  fully  communi-  Wis.   290;    Wright  v,  Fallon,  47  Wis. 

cated  to  him,*'  was  held  to  be  sufficient.  488. 

Austin  V,  Strong,  1  Mich.  259.  Amendment.  —  The  omission   of  the 
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Slgnatiire  and  Jurat  of  Offloer.  —  It  has  been  held  that  an  appeal  is 
not  perfected  unless  the  jurat  of  the  officer  to  the  affidavit  for 
appeal  is  signed  by  the  officer.  *  But  an  affidavit  may  be  valid 
though  not  signed,  or  if  defectively  signed  by  the  officer,,  as 
such  omission  of  or  defect  in  the  signature  may  be  supplied  by 
amendment.* 

8.  Bond  or  Keoognizanoe  — a.  Necessity  in  General.  — The 
necessity  of  a  bond  or  recognizance  for  the  purpose  of  perfecting 
an  appeal  depends  upon  the  statute  in  force.'  If  the  statute 
prescribes  a  bond  or  recognizance  as  a  condition  precedent 
without  which  an  appeal  cannot  be  perfected,  the  appellate 
court  will  acquire  no  jurisdiction  unless  the  bond  or  recog- 
nizance  is   executed,"*   unless   the   appeal  may  be  perfected   in 

signature  of  the  affiant  may  be  cured        Oompelling  Blgnatnre.  —  If  the  oath  is 

by  amendment.       Redman   v.   Union  in  fact  made,  and  the  justice  or  officer 

Pac.  R.  Co.,  3  Wyoming  678.  administering  it  omits  to  sign  the  jurat, 

1.  Ladow  V.  Groom,  i  Den.  (N.  Y.)  he  may  be  compelled  by  a  rule  of  court 
42q.  See  also  Guy  v.  Walker,  35  Ark.  against  him  to  sign  it  if  the  paper  is 
212.  otherwise    sufficient    as    an    affidavit. 

2.  Dickinson  v,  Simondson,  25  Mich.  Guy  v.  Walker,  35  Ark.  212. 

X13;  Lederer  v.  Chicago,  etc.,  R  Co.,  8.  Bonnett  v.  Townsend,  63  Hun  (N. 

38  Wis.  244;  Detroit,  etc..  Plank  Road  Y.)  45. 

Co.  V.  Wayne  Circuit  Judge,  27  Mich.  4.  California.  —  McKeen  v.  Naugh- 

303:   Coleman  v.  Frauenthal,  46  Ark.  ton,  88  Cal.  462. 

306;  Young  V.  King,  33  Ark.  745;  Guy  Indiana.  — State  v.  Delano,  37  Ind. 

V.   Walker,   35   Ark.  212;    Redman  v.  249. 

Union  Pac.  R.  Co.,  3  Wyoming  678.  loioa. — Lynch  v.  Bruner,  99  Iowa 669. 

In  Dickinson  v.  Simondson,  25  Mich.  Kansas.  —  Shuster    v.   Overturf    42 

113,  it  seems  to  be  intended  that  the  Kan.  668. 

necessity  for  the  signature  of  the  officer  Kentucky.  —  Bledsoe  v.  Cassady,  2 

to  the  jurat  exists  only  when  the  affi-  A.  K.  Marsh.  (Ky.)  460. 

davit  is  made  before  an  officer  other  Massachusetts.  —  Tibbetts  v.  Handy, 

than  the  justice  who  rendered  the  judg-  145  Mass.  537. 

ment.  Missouri.  —  Adams  v.  Wilson,  10  Mo. 

Death  of  Jnitioe  —  Effect  on  OmiMion  of  341 ;   Slater  v.  Steamboat  Convoy,  10 

Signatvre.  —  In   Wisconsin  it  was  held  Mo.  513. 

that  if  the  lurat  to  the  affidavit  is  not  New  Jersey.  — Stevens  v.  Scudder,  5 

signed,  the  presumption  arises  that  it  N.  J.  L.  579. 

was  not  sworn  to,  that  the  defect  is  New  York.  —  Deuel  v.  Rust,  24  Barb, 

fatal   and  cannot  be  cured   by   parol  (N.  Y.)  438. 

testimony,  and  that  while  the  justice  Oklahoma. — Brickner  v.  Sporleder, 

might  have  been  permitted  to  sign  the  3  Okla.  561. 

jurat  and  thus  perfect  the  affidavit,  the  Oregon.  — Odell  v.  Gotfrey,   13  Ore- 
justice  having   died  in  the  meantime  gon  466. 

the  party  was  remediless.     Kidder  v.  Pennsylvania.  —  Germantown,    etc.. 

Fay,  60  Wis.  218.  Turnpike  Co.  v.  Naglee,  9  S.  &  R.  (Pa.) 

Omission  of  Title  of  Offloer.  —  A  defect  227. 

in  such  signature,  as  where  the  title  of  South  Dakota.  — Smith  v.  Coffin,  (S. 

the  officer  is  omitted,  has  been  held  to  Dak.  1897)70  N.  W.  Rep.  636;  Rudolph 

be  immaterial.    Bandy  z/.  Chicago,  etc.,  v.  Herman,  2  S.  Dak.  399. 

R.  Co.,  33  Minn.  380.  Tennessee.  —  Park  v.  By  bee,  I  Baxt. 

Keoenity  of  Offer  to  Perfect.  ^  The  a p-  (Tenn.)  267;    Howard  v.  Long,  3  Lea 

pellant,  in  order  to  entitle  himself  to  a  (Tenn.)    207    [overruling  McCarver  v. 

rule  ffiVf,  must  offer  to  perfect  the  affi-  Jenkins,  2  Heisk.  (Tenn.) 629;  Polndex- 

davit.     Cole  v,  Wayne  Circuit  Judge,  ter  v.  Cannon,  i  Leg.  Rep.  205!. 

106   Mich.   694.     See   also  Wed  dell  v.  Vermont.  —  Bass  v.  Gay,  51  Vt.  581; 

Seal,  45  Miss.  734.  Webb  r.  Hopkinson,  10  Vt.  544. 
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forma  pauperis ^^  ox  unless  a  bond  may  be  dispensed  with  in  the 
case  of  persons  of  a  particular  class.* 

Proviiioni  for  Bonoftt  of  AppoUoo  —  Waivor.  —  The  provisions  of  the 
statute  may  be  such  that  the  adverse  party  can  waive  the  neces- 
sity of  the  bond  or  recognizance,  they  being  merely  for  the  benefit 
of  the  obligee.' 

In  Crimiiial  ProooontioBi  a  bond  or  recognizance  may  ^  or  may  not 
be  required,*  according  to  the  particular  statutes  in  force.* 

In  addition  to  the  cases  cited  in  this  Conntieo, School Diitriets,  ete.  —  An  act 

section,  see  generally  the  article  Ap-  providing  that  "  the  state,   counties, 

PEAL  Bonds  and  Undertakings,  vol.  »    •    •    school  districts,    ♦   •   ♦   and 

I,  p.  963.  all  public  ofiScers,  when  suing  or  de- 

StotntoApplleablo  to  Plaintiff  or  DefBnd-  fending    *    *    *    for  the  benefit  of  the 

aat  Appoaling.  —  Under  a  statute  pro-  public,  may,  in  all  cases  of  appeal  or 

viding    an     appeal    by    any    person  writ  of  error  by  them  from  any  inferior 

aggrieved  by  the  judgment  of  a  justice  court  to  any  higher  court,  prosecute  the 

of  the  peace,  upon  executing  an  appeal  same  without  giving  bond,"   etc.,   is 

bond,  an  unsuccessful  plaintiff  before  construed  as  being  upon  a  particular 

a  justice  must  give  such  bond  in  order  subject  and  includes  appeals  by  school 

to  perfect  an  appeal.     Quinn  v.  Adair,  districts  from  the  judgments  of  justices 

4  Ala.  316.  of  the  peace,  and  a  general  act  requir- 

Plaintiff  RuUd  to  Costs.  —  But  it  has  ing  appeal  bonds  in  all  cases  does  not 

been  held  that  a  successful  plaintiff  be-  operate  to    repeal   the  former  where 

fore  the  justice  cannot  be  ruled  to  costs  there  is  nothing  in  the  latter  which  in- 

on  append  under  a  general  statute  per-  dicates  an  intention  that  such  a  repeal 

mitting  a  plaintiff  to  be  ruled  to  costs,  should   take  effect.      Kelly   v.  School 

because  on  such  an  appeal  the  plaintiff  Directors,  66  111.  App.  134. 

below  occupies  the  position  of  a  de-  8.  Dillingham  v.  Skein,  Hempsl.  (U. 

fendant.     Taylorz^.  American  Brewing  S.)  183;  Ives  v.  Finch,  22  Conn.    loi; 

Assoc,  (Tex.  Civ.  App.  1887)41  S.  W.  Colby  v,  Sawver,  76  Me.  545;  Bennett 

Rep.  Ill  [citing  Foreman  v,  Gregory,  v.    Green,    40    Me.    499;    McKeag   v. 

17  Tex.   193;  Pierce  v.  Pierce,  21  Tex.  O'Donnell,     10    Allen     (Mass.)     543; 

469;    Miller    v,   Holtz,    23  Tex.    138;  Farnam  v,  Davis,  32  N.  H.  302. 

Texas,  etc.,  R.  Co.  v.  Cook,  2  Tex.  Who    May    Otgect.  — The    appellant 

App.  Civ.  Cas.,  §  659].  cannot  object  to  a  defective  recogni- 

So  a  Rule  of  Court  providing  that  if  zance  if  the  appellee  waives  the  defect, 

the  plaintiff  at  the  commencement  of  a  Jester  v.  Hopper,  13  Ark.  43. 

suit  resides  out  of  the  county  or  after-  4.  Hennies    v.   People,   70  111.    loi; 

wards  removes  therefrom  the  defendant  State  v.  White,  41  N.  H.  194. 

may.  at  any  time  before  the  jurors  are  5.  In  re  Kennedy,  55  Vt.  i,  holding 

seated  in  the  box  obtain  an  order  to  stay  that  no  bail  for  appearance  is  necessary 

proceedings  till  security  for  the  defend-  for  the  purpose  of  perfecting  the  ap- 

ant's  costs  shall  be  given  does  not  ap-  peal,  but  that  the  part^  is  entitled  to  an 

ply  to  an  appellee,  plaintiff  before  a  appeal  without  baiU  in  which  case  he 

justice  of  the  peace,  on  appeal  to  the  will  be  held  in  custody, 

court    in    which   such    rule    prevails.  6.  Oonfliot  of   Statutory  Provtiions.  — 

Ex p,  Thomas,  8  Cow.  (N.  Y.)  no.  Where    a    recognizance  was  required 

1.  Howard   v.  Long,  3  Lea  (Tenn.)  under  a  chapter  of  the  Revised  Stat- 

207.    See  the  article  Poor  Persons.  utes  relating  to  the  jurisdiction  of  jus- 

8.  Ezeentor  or  Administrator. — Koontz  tices,  etc.,  and|under  the  chapter  of  the 

V.  Howsare,   100  Pa.  St.  506;  Cannon  Revised    Statutes   relating  to  appeals 

V,  Sheffield,  59  Ga.  103,  wherein  it  was  from  justices  no  such  recognizance  is 

held  that  if  an  appeal  is  perfected  by  required,  the  provisions  of  the  latter 

one  against  whom  a  judgment  has  been  chapter  will  prevail  under  the  direc- 

rendered  as  administrator  the  justice  of  tions  of    another  statute    that    when 

the  peace  cannot  amend  the  judgment  different  chapters  of  the  Revised  Stat- 

by  making  it  run  against  the  defend-  utes  conflict  with  or  contravene  each 

ant  individually  so  as  to  require  the  other,  the  provisions  of  each  chapter 

execution  of  an  appeal  bond.  shall  prevail  as  to  all  matters  growing 
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h.  Time  of  Filing.  —  For  the  same  reason  that  a  statute 
requiring  an  appeal  bond  as  a  condition  precedent  to  the  perfect- 
ing of  an  appeal  must  be  strictly  complied  with,  the  bond  must 
be  executed  within  the  time  fixed  by  statute.* 

c.  Approval  of  Bond.  —  Where  the  appeal  is  granted  upon 
the  execution  of  an  appeal  bond  as  a  prerequisite  to  the  perfec- 
tion of  the  appeal,  the  justice  is  the  proper  officer  to  approve  the 
bond,*  though  he  cannot  approve  an  undertaking  which  the  law 
does  not  authorize.'     This,  however,  depends  upon  the  statutory 

out  of  the  subject-matter  of  sach  chap-  wise  the    court  has   no  such   power, 

ter.    Schieve  v.  State,  17  Wis.  253.  Bonnett  v.  Townsend,  63  Hun  (N.  Y.) 

1.  See  general  citations,  jM/ra,  IV.  6.  45,  distinguishing  Elson  v.  Murray,  27 
a.  Necessity  in  General,  See  also  article  Hun  (N.  Y.)536,  in  that  the  decision  in 
Appeal  Bonds  and  Undertakings,  that  case  was  placed  upon  the  ground 
vol.  I,  p.  985.  that  the  appellant,  in  giving  an  under- 

Bemadtal  Statntet.  —  If  there  is  noth-  taking,  perpetrated  a  fraud  upon  the 

ing  in  the  statute  which  authorizes  a  court.     She  procured  her  husband  to 

justice  of  the  peace   to  take  a  bond  become  the  surety  upon  the  underiak- 

after  the  expiration  of  the  time  fixed  ing,  knowing  that  he  was  not  worth  a 

by  statute,  he  has  no  right  to  do  so,  dollar,   and   that  he   had,  just  before 

and  an  appeal  cannot  be  perfected  by  signing  the  undertaking,  testified,  on 

such  action.     Odell  v.  Gotfrey,  13  Ore-  proceedings  supplemental  to  execution, 

gon  466.  that  he  had  no  property  of  any  kind. 

Butithasbeenheld  that  where  the  ap-  The  appeal  in  that  case  was  dismissed 

peal  bond  is  not  executed  within   the  upon  the  theory  that  the  appellant  had 

time  prescribed,  through  no  fault  of  the  failed  to  give  the  undertaking  required 

appellant,  but  because  the  justice  of  by  the  code,   and   hence   her   appeal 

the  peace  was  not  at  his  office  when  the  was    ineffectual,   while  in  the  case  at 

appellant  presented  himself  for  the  pur-  bar  the  undertaking  furnished  by  the 

pose  of  executing  the  same,  it  is  no  appellant   was  sufficient  at   the    time 

ground  for  the  dismissal  of  the  appeal  given.     The  appellant  having  complied 

that  the  bond   was  executed  the  day  with    the    provisions    of   the   code  in 

after  the  expiration  of  the  time  limit,  bringing  his    appeal,   and   the  action 

Averett    t/.    Horn,    19  Ala.   803.     See  being  at  issue  in  that  court,  the  court 

supra,  IV.  3.   Time  for  Taking  an  Ap-  had  no  power  to  require  another  un- 

peal.  dertaking  because  of  the  insolvency  or 

2.  Covert  v.  Shirk,  58  Ind.  267;  Stull  death  of  the  surety. 

V.  Abbott,  15  N.  ).  L.  338;  Cummings  Prima  Fade  Evidence  of  Approval. — 

V.  Forsman,  6  Pa.  St.  194;  State  v.  Wil-  The  filing  of  the  bond  by  the  justice 

son,  87  Tenn.  693.     See  also  Wood  v.  with  his  return  in  the  appellate  court 

Estes,  33  Me.   578,  wherein  a  motion  is /W/«a/df«V  evidence  of  his  approval. 

was   made  to  dismiss  a  case  for  the  Lacy    v.    Fairman,    7     Blackf.    (Ind.) 

alleged  reason  that  the  sureties  in  the  558 

appeal  recognizance  were  insufficient,  Failure  to  Mark  B6nd  Filed  and  Ap- 

and  it  was  held  that  the  judgment  of  proved  will  not  be  fatal,  but  the  justice 

the  justice  as  to  the  sufficiency  of  the  will  be  allowed  to  correct  the  omission, 

sureties  was  final.  Mullerv.  Humphreys,  (Tex.  App.  1889) 

Unless  it  appears  that  the  justice  has  14  S.  W.  Rep.  1068. 
refused  a  proper  bond  upon  an  appeal  8.  If  the  motion  to  dismiss  is  season- 
regularly  brought,  he  should  not  be  ably  made  for  want  of  the  sureties 
compelled  to  return  the  papers  to  the  required  by  law,  it  will  prevail,  not- 
appellate  court.  Stull  z/.  Abbott,  15  N.  withstanding  the  justice  has  seen  fit 
J.  L.  338.  to    grant    the    appeal,    the    appellate 

laeolvency  of  Soretiei  Pending  Appeal,  court  having  jurisdiction  to  determine 
—  In  N'ew  York  it  was  held  that  the  whether  or  not  the  power  of  the  justice 
power  of  a  court  to  require  other  in  granting  the  appeal  has  been  right- 
surety  upon  the  insolvency  of  the  fully  exercised.  State  v.  White,  41  N. 
surety  taken  before  the  justice  must  H.  194;  Oilman  v.  Bartlcit,  20  N.  H. 
find  its  sanction  in  some  statute,  other-  168. 

77«  Volume  XII. 


AppMlB  from  JUSTICES  OF  THE  PEACE.  Jodgmaatf. 

practice  prevailing,  for  while  the  approval  by  the  justice  before 
perfecting  the  appeal  might  be  absolutely  necessary  in  one  case,* 
under  other  provisions  the  appeal  may  be  perfected  in  the  appel> 
late  court  by  perfecting  the  recognizance  there.* 

Pow«r  of  JuBtiee  After  Aoeeptanoe  of  Appeal  Bond.  —  Where  the  bond  is 
filed  and  accepted,  and  the  appeal  is  perfected,  it  has  been  held 
that  the  power  of  the  justice  is  at  an  end,  and  he  cannot  recall 
such  acceptance  and  require  another  bond.* 

d.  Sufficiency  of  Bond.  —  A  bond  is  sufficient  generally  if 
it  is  in  substantial   compliance  with   the   requirements  of  the 

1.  Cockrill    V,   Owen,    lo    Mo.    287;  judgment.     Dutcrtre  v.  Superior  Ct., 

Clark  V,  Bowers,  2  Wis.  123.  84  Cal.  535. 

JiifltllLeation  of  Snretiei.  —  It  may  be  Notice  of  Exception  to  Bail  may  be 

that  under  a  particular  statutory  pro-  served  upon  the  attorney  of  the  appel- 

vision  the  appeal  is  not  effectual  for  lant.     Cummings  v,  Forsman,  6  Pa. 

any  purpose   until   the   sureties  have  St.  194. 

justified  before  the  justice  of  the  peace.  2.  Henderson  z/.  Plumb,  18  Ala.  74; 

McCracken  v.  Superior  Ct..  86  Cal.  77.  Merrill  v.  Manees,  19  Ark.  647:  Miller 

Though  it  was  also  held  that  the  sure-  v.   Head,  7  Ark.   50;  State  z/.  Cook,  31 

ties  themselves  will  not  be  permitted  Mo.  App.  57. 

to  avoid  their  liability  by  any  act  of  The  Indonement  of  Approval  need  not 

their  own  or  any  failure  to  comply  with  be  made  by  the  justice  within  the  time 

the  provision,  which  is  intended  solely  allowed  for  appeal,  but  if  the  appeal  is 

for  the  protection  of  the   respondent,  granted  and  the  bond  executed  before 

and  it  is  no  justification  to  them  that  the  expiration  of  the  time,  the  indorse- 

they  do  not  justify.     Moffat  r.  Green-  ment  of  the   approval   may  be  made 

wait,  90  Cal.  371.     See  also  Murdock  thereafter.     Haas  v.  Lees,  18  Kan.  454; 

«r.  Brooks,  38  Cal.  596;  People  v.  Shir-  People    v.    Judges,    7    Cow.    (N.    Y.) 

ley,  18  Cal.  121.  487. 

It  has  also  been  held  that  the  failure  Omiiaion  Without  Fault.  —  If  the  bond 

of  the  justice  to  approve  ought  not  to  is  not  filed  before  the  justice,  through 

prejudice  the  appellant  where  the  lat-  his  own  fault,  it  has  been  held  that  the 

ter  has  done    everything   required  of  appeal  may  be  perfected  by  filing  the 

him    to    perfect  his  appeal.     Shiff  v.  bond  in  the  appellate  court.     Richard- 

Brownell,  4  Wis.  285.  son  v.  Debnam,  75  N.  Car.  390. 

Administration  of  Oath,  —  Where   a  8.  Miller   v,   O'Reilly,    84    Ind.   170, 

statute  requires  the  justice  of  the  peace  wherein  it  is  said  that  if  the  bond  given 

to  take  a  bond  with  good  surety,  he  is  before  a  magistrate  is  insufficient,  the 

authorized  to  administer  an  oath  to  the  remedy  is  to  be  furnished  by  the  court 

surety,  and   false  swearing  in  such  a  to  which  the  appeal  is  taken  upon  a 

case  is  a  good  ground  for  the  charge  motion  to  dismiss  the  appeal.     See  also 

of  perjury.     State  v  Wilson,  87  Tenn.  infra^  IV.  11.  tf.  End  of  Justice*  s  Juris^ 

693.  diction. 

Notice  of  Justification.  —  Where  justi-  But  it  has  been  held,  on  the  other 

fication  is  required  upon  notice,  and  hand,  that  where  the  justice  errone- 

the  appellee  is  entitled  to  notice  of  the  ously  refuses  to  accept  a  recognizance, 

time  when  the  sureties  will  justify,  a  and  after  the  time    limit  expires  be- 

justification  without  notice  to  the  ap-  comes  convinced  of  his  error,  he  may 

pellee  is  not  sufficient,  and  a  bond  so  correct  his  mistake  and  enter  an  appeal 

perfected  will  not  support  an  appeal,  as  of  the  date  when  the  recognizance 

McDonald  v.  Paris,  (S.  Dak.  iSgSs)  68  was  offered.     Noble  v,  Houk,  16  S.  & 

N.  W.  Rep.  737.  R.  (Pa.)  421,  the  court  saying:  "  If  the 

Notice  of  appeal  is  sufficient  notice  justice  of  the  peace  had  persisted  in  his 

for  the  purpose  of  affording  an  oppor-  error,  a  court  would  have  compelled 

tunity  to  except  to  sureties,  that  an  un-  him  to  permit  the  appeal;  and  shall  we 

dertaking  had  been  or  would  be  filed  not  allow  him  to  do  that  voluntarily 

within  tile  time  limited  by  statute  for  which  the  court,  upon  a  proper  applica- 

an  appeal  after  the   rendition  of  the  tion,  would  have  compelled  him  to  do?" 
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statute,^  and  it  is  sufficient  that  the  appeal  bond  SLppeais  frima 

1.  WiadhaiD  v,  Caates.  8  Ala.  185;  date  of  such  approval  and  filing  ap. 

Houston,    etc.,    R.    Co.   r.   Lockhart,  pears  thereon,  it  does  not  maacr  that 

(Tex.  Civ.  App.  1896)  39  S.  W.  Rep.  the    bond   itself    is    dated    in    blank. 

320;   Job  V.  Harlan,  13  Ohio  St.  490;  Houston,    etc.,   R.  Co.    v.    Lockhart, 

Endress  v.  Ent,  18  Kan.  236;  Hennles  (Tex.  Civ.  App.  1896)  39  S.  W.  Rep. 

r.  People.  70  111.  loi.  321. 

Aaovat  of  Jvdgmtmt,  —  In  Texas  it  is  DwalfCtoa     of     JwiOm  ~  J^atne    §f 

held   that  the  omission    to  state  the  Justice.  —  Where  the  judgment  is  suM- 

amount  of  the  judgment  or  an  incorrect  ciently    identified,  a    mistake  in    the 

statement  of  the  amount  will  not  in-  initials  of  Uie  justice  in  the  bond  will 

validate  the  bond.     Parsons  v.  Craw-  not  operate  to  make  the  bond  insuffi- 

ford,   2  Tex.   App.  Civ.  Cas.,  g  669;  cient.     Missouri,  etc.,  R.  Co.  v.  Vowell, 

Christian  v.    Crawford.   60    Tex.    45;  (Tex.  Civ.  App.  1896)34.  S.  W.  Rep.  354. 

Laird  f.   Frieberg,  2  Tex.   App.    Civ.  County  of  Justice  Added  to  Name.  — 

Cas.,  §  no;  Nelson  v.  Baird,    i  Tex.  An  appeal  bend  which  recites  a  judg- 

App.  (3iv.  Cas.,  §1236;  Dillard  v,  AlH-  ment  rendered  before  a  certain  justice 

son,  (Tex.  Civ.  App.   1897)  40  S.  W.  of  the  peace  need  not  add  the  couoiy 

Rep.   1023.     But  see  Ext.  Alvord,  6  of  which  he  is  a  justice.    Anonyrooos, 

Cow.  (N.  Y.)  585;  Ej^P'  Weed,  5  Cow.  i  Wend.  (N.  Y.)  85. 

(N.  Y.)  286.  Ptttiss.  —  An  appeal  bond  which  was 

Costs.  —  The  bond  need  not  state  the  regular  in  all  respects  except  that  it  re- 
amount  of  costs.  People  v.  Chau-  ferred  to  the  guardian  ad  titan  instead 
tauque  C.  PI.,  2  Wend.  (N.  Y.)  618.  of  the  minor  as  appellant  was  not  ten- 

Batoof  Jndgnnit.  —  The  bond  should  dered  void  by  reason  of  such  mis- 
describe  the  date  of  the  judgment  ap-  description  in  an  action  thereon  against 
pealed  from.  Shuster  v.  Overturf,  42  the  sureties,  because  the  appellate 
Kan.  671,  wherein  there  was  a  variance  court  in  the  action  in  which  it  was 
between  the  bond  and  the  justice's  re-  given  had  ample  authority  to  correct 
turn.  But  it  has  also  been  held  that  any  formal  defect  in  the  bond.  Free- 
the  bond  need  not  give  the  date  of  the  man  v.  McAtee,  4  Kan.  App.  695. 
judgment,  for  in  such  a  case  there  is  Bonds  insufficient  in  amount  or  num- 
no  such  variance.  People  v,  Orleans  ber  of  sureties  may  be  amended,  but 
C.  PI.,  2  Wend.  (N.  Y.)  292.  not  so  when  the  bond  is  not  conditioned 

Bond  IneorrsoUy  BaUd.  —  If  by  mis-  as  required  by  law.  Nones  v.  McGregor, 

take  or  through  neglect  an  appeal  bond  (Tex.  Civ.  App.   1896)  35  S.  W.  Rep. 

is  dated  the  day  after  the  appeal  is  1083;  Kings/.  Hopkins, 42 Tex. 40.  And 

taken,  it  will  not  be  sufficient  ground  a  bond  not  payable  to  the  obligee  as 

for     dismissing     the   appeal,   for  the  designated  by  statute  is  void.     Nones 

record  shows  that  the  appeal  was  taken  v.  McGregor,  (Tex.  Civ.  App.  1896)  35 

on  the  day  of  trial.     Pcarce  v.  Myers,  S.  W.  Rep.  1083;  Packenius  v.  Petri, 

3  Mo.  31.  (Tex.  Civ.  App.   1895)  29  S.  W.  Rep. 

Date  No  Part  of  Bond.  — The  dale  of  1095;  Friedman  v.  Dockery,  (Tex.  Civ. 
an  appeal  bond  has  been  held  to  be  no  App.  1896),  34  S.  W.  Rep.  766. 
material  part  of  the  bond.  The  day  of  Codefendants.  —  If  a  plaintiff  is  se» 
its  execution  may  be  shown  by  parol,  cured  by  a  bond  in  which  a  codefend- 
and  the  fifing  of  it  in  the  clerk's  office  ant  of  the  appellant  not  appealing  is 
shows  its  execution  at  that  time;  and  not  named  as  obligee,  the  plaintiff  can- 
if  it  is  dated  as  of  a  day  after  such  not  complain  of  such  a  defect,  the  co- 
filing,  the  mistake  is  obvious  and  does  defendant  appearing  in  the  appellate 
not  vitiate  the  bond.  Littell  v.  Brad-  court  and  going  to  trial  on  the  merits, 
ford,  8  Blackf.  (Ind.)  185.  To  the  same  and  thereby  waiving  objection  on  his 
effect,  where  the  date  of  the  bond  was  part  to  the  defect  in  the  bond.  Hous- 
prior  to  the  rendition  of  the  judgment,  ton,  etc.,  R.  Co.  v.  Carroll,  (Tex.  Civ, 
is  Peoples  v.  Rodgers,  11  Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  875. 
App.  447  [citing  Carlton  v.  Miller,  2  To  ** Adverse  Party"  in  Express 
Tex.  Civ.  App.  619;  Southern  Pac.  R.  Words.  — The  objection  that  an  under- 
Co.  V,  Stanley,  76  Tex.  418].  taking  was  not  in  express  words  made 

Where  a  bond  is  approved  and  filed  to  the  '*  adverse  party  **•  was  held  un- 

by  the  justice  of  the  peace  on  the  day  tenable.    Job  v,  Harlan,   13  Ohio  Su 

on  which  the  case  was  tried,  and  the  490. 
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facie  to  be  gfiven  to  secure  an  appeal  from  the  judgment  which 
the  justice  certifies,  to  the  appellate  court,  and  is  conditioned 
according  to  the  statute. ' 

lUlue  of  Jvitiae  to  File  Bond*  —  The  mere  failure  of  a  justice  to 
mark  a  bond  filed  is  no  cause  for  dismissing  an  appeal.* 

e.  Filing  in  Appellate  Court  — Amendment. —  But  as 

stated  hereinbefore,  since  the  necessity  of  an  appeal  bond 
depends  upon  the  statute,  if  the  statute  does  not  make  the  filing 
in  the  justice's  court  a  jurisdictional  requisite  it  may  be  filed  in 
the  appellate  court,  as  is  sometimes  the  practice  under  particular 
statutes;  •  or  even  under  statutes  requiring  the  filing  of  the  bond 
before  a  magistrate,  a  defective  bond  will  not  necessarily  defeat 
the  jurisdiction  of  the  appellate  court, "•  if  it  is  not  so  defective  as 
to  be  void,*  but  an  amendment  of  the  bond  will  be  allowed,*  as 
by  the  filing  of  a  new  and  sufficient  bond.''    And  it  has  been  held 

1.  Christian  v.  Crawford,  60  Tex.  45.  6.  Gardner  v,  Dunn,  i  Colo,  i;  Lynn 

Betnrn    of    More  than   One   Case.  —  v,  Merricle,  i  Colo.  3;  Patty  v.  Win- 

Although  the  condition  of  the  bond  re-  Chester,  20  Hi.  261;  School  Trustees  v, 

cited    that    an    appeal    was  taken   in  Starbird,   13  111.  49;  Doud  v.  Wright, 

"  three  different  cases/'  and  provided  22  Iowa  336;  Teagarden  v,  Garver,  24 

for  their  successful  prosecution,  it  was  Ind.  399;  Freeman  v,  McAtee,  4  Kan. 

held  that  it  could  not  be  inferred  that  App.  695;    Matthews  v.  Gloss,  22  Mo. 

the  cases  had   been  consolidated    by  169;  Bream  v.   Spangler,    i   W.   &  S. 

the  justice,  even  if  it  had  been  compe-  (Pa.)  378;  Campbell   v,   Illinois  Cent, 

tent  for  him  to  do  so,  and  that  such  R.  Co.,  16  Lea  (Ten n.)  273. 

an  idea  was   posirively  negatived  b^  Waiver  of  Bofeeto  by  Appoaraaoe.  —  A 

the    papers    returned    to    the    Circuit  general  appearance  gives  jurisdiction, 

Court,   which   indicated    that    several  and  is  a  waiver  of  defects  in  the  bond, 

judgments  had   been   rendered.     The  at  least  to  the  extent  that  after  such  ap- 

transcript  contained    only  the  papers  pearance    it    is    not    the  right  of  the 

and  proceedings  in  one  case,  and  it  defendant  to  have  the  case  dismissed, 

was  held  that  that  the  Circuit  Court  Sherwood  v,  Ionia  Circuit  Judge,  107 

erred  in  quashing  the  appeal  by  reason  Mich.  136  [titiriF  i  Encyc.  op  Pl.  and 

of  the  defectiveness  of  the  appeal  bond.  Pr.  iooo,   iooiJ.    See  also   Yocum  v. 

Carter  v,  Pickard,  11  Ala.  673  Waynesville,  39  111.  220:  Ezra  v,  Nfan- 

8.  Muller  v,  Humphreys,  (Tex.  App.  love,  6  Blackf.  (Ind.)  454,  wherein  the 

1889)  14  S.  W.  Rep.  1068,  holding  that  objection  was  to  a  formal  defect  in  the 

the  party  had  done  all  that  could  be  re-  bond,  but  the  court  said  that  *'  no  ob- 

2uired  of  him  when  he  executed  and  jection   whatever  to  the  appeal  bond 

led  with  the  justice    a  proper  bond  could  be  a  ground  for  dismissing  the 

within  the  time  prescribed,   and  that  action."    And  see  McCombs  v,  John- 

the  justice  should  have  been  allowed  son,  47  Mich.  592;  Shaw  v,  Moser,  3 

to  file  iti^hond  nunc  pro  tunc.    See  also  Mich.  71;  Tower  v.  Lamb,  6  Mich.  362. 

Kearney  v,  Pennock,  2  Pa.  Dist.  Rep.  7.  Alabama.  —  Appleton   v.   Turren- 

32.  tine,  19  Ala.  706. 

8.  See  Henderson  v.  Plumb,  18  Ala.  California,  —  McCracken  v.  Superior 

74;  Miller  v.  Head,  7  Ark.  50;  Wood-  Ct.,  86Cal.  77:  Coulter  v.  Stark,  7  Cal. 

hull  V,  Kelly,  6  III.  App.  323;  Camp  v,  244;   Cunningham  v,  Hopkins,  8  Cal. 

Hogan,  73  111.  228;  State  v.  Cook,  31  33;  Rabe  v.  Hamilton,  15  Cal.  31;  Gray 

Mo.  App.  57.  V,  Superior  Ct.,  61  Cal.  337;  Coker  v. 

4.  Stetson  v,  Corinna,  44  Me.  44.  Superior  Ct.,  58  Cal.  177. 

5.  Nones  v.  McGregor,  (Tex.  Civ.  hlinois,  —  Dedman  v.  Barber,  2  III. 
App.  1896)  35  S.  W.  Rep.  1083;  Pack-  254;  Partridge  v,  Snyder,  78  111.  519: 
enius  v,  Petri,  (Tex.  Civ.  App.  1895)  29  Brown  v,  Keirns,  13  111.  296. 

S.  W.  Rep.  1095;  Friedman  ».  Dockery,  Missouri, — Jones  v,    Davis,   4  Mo. 

(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  766.  28;  Williams  v,  Watson,  34  Mo.  95. 
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that  the  court  cannot  refuse  to  permit  the  amendment  of  defects 
in  a  bond  or  the  filing  of  a  new  and  sufficient  bond  for  the  pur- 
pose of  correcting  defects  in  the  bond  already  on  file.' 

Proawwilny  Witlumt  Ammdment.  —  On  the  other  hand,  it  has  been 
held  that  if  the  insufficiency  of  an  undertaking  is  properly  called 
to  the  attention  of  the  court,  it  cannot  proceed  to  try  the  action 
without  a  new  undertaking,  and  if  it  does  so  it  commits  an  error 
for  which  the  judgment  should  be  reversed.* 

7.  AUowanoe  of  Appeal  —  When  a  party  has  a  right  under  the 
law  to  an  appeal,  he  cannot,  of  course,  be  deprived  of  that  right 
by  the  court  or  by  his  adversary.*     But  in  order  to  impose  upon 

Nebraska.  —  Galligher  r.    Wolf,    47  ing  has  been  given,  the  Superior  Court 

Neb.  589;    Robare  v.  Kendall,  22  Neb.  may  allow  a  new  undertaking  to  be 

677.  filed.     See  also  Moffat  v.  Green  wait, 

Pennsylvania. — Louderback  v.  Boyd,  90  Cal.  368,  holding  that  the  statute 

I    Ashm.    (Pa.)    380;     Nomelsdorf    v.  providing  that  when  an  exception  has 

Heifner.  104  Pa.  St.  i.  been  taken  to  the  sufficiency  of  sure- 

An  Intnfldent  Vninber  of  Saretiet  was  ties,   unless    they  justify  within  five 

regarded     as    a      mere     irregularity,  days  "  the  appeal  must  be  regarded  as 

Farnam  z*.  Davis,  32  N.  H.  302,  which  if    no     such    undertaking    had    been 

may  be  amended  on  appeal.     Murphy  given,**  is  to  be  construed  not  as  hav- 

V.  Steele,   51   Ind.   81;    Nones  v,  Mc-  mg  the  effect  ipso  facto   to  vacate  the 

Grcgor,  (Tex.  Civ.  App.  1896)  35  S.  W.  appeal,  but  as  giving  to  the  respondent 

Rep.   T083.     Contra^  Brickner  v.  Spor-  the  right,  if  he  shall  choose  to  avail 

leder,  3  Okla.  561.  himself  thereof,  to  move  for  its  dis- 

1.  Appleton   V.  Turrentine,   19  Ala.  missal  upon  the  ground  that  since  i: 

706;    Carter  v.  Pickard,   11  Ala.  673;  was  taken  it  has  become  ineffectual. 

Dedman  v.  Barber,  2  111.  254:  Partridge  8.  Towle  v.  Bradlev,  2  S.  Dak.  472. 

V.    Snyder,    78    111.    519;    Murphy  v,  8.  Gregor  v,  Slingluff,  i  Miles  (Pa.) 

Steele,  51   Ind.  81;  Miller  v.  O'Reilly,  210;    Louderback    v.   Boyd,    i   Ashm. 

84  Ind.  171.  (Pa.)  380;  Webb  v,  Hopkinson,  10  Vi. 

Rule  for  Hew  Bend.  —  It  is  held  to  be  544. 

the  proper  practice  to  rule  the  appel-  Filing  Jndgmeiit  in  CHreoit  Court.  — 

lant  to  perfect  his  bond  or  give  a  new  Where  the  practice  prevails  of  filing  a 

bond    within  the    prescribed    time  or  judgment  of  a  justice  of  the  peace  in 

upon  failure  to  dismiss.     Detroit,  etc.,  the  Circuit  Court  for  the  purpose  of 

Plank    Road    Co.   v.    Wayne    Circuit  procuring  a  more  expeditious  enforce- 

Judge,  27  Mich.  303;  Galligherz/.  Wolf,  ment  thereof,  the  entry  of  such  judg- 

47  Neb.  589;  Bream  v.  Spangler,  i  W.  ment  by  the  clerk  in  the  Circuit  Court 

h  S.  (Pa.)  378;  Twyford  v.  Dyer,  4  Pa.'  does  not  make  the  judgment  a  judg- 

Dist.    Rep.    714.     See    also  Carter  v.  ment  of  the  latter  court,  and  will  not 

Pickard,  11  Ala.  673;  Keehl  v.  Schaller,  deprive  the  party  against  whom  it  was 

6  Dakota  499;  Peoples  v.  Rodgers,  ti  rendered  of  his  right  to  appeal  to  the 

Tex.   Civ.   App.   447   \ciHng  Davis  v,  appropriate  appellate  court  within  the 

Estes,  4  Tex.  Civ.  App.  207;  Landa  ».  time    prescribed    by    law.     Wilson  v. 

Heermann,  85  Tex.  i].  Robinson,  61  Iowa  357. 

In   California  it  was  held  that  the  Bight  to  Appeal  Favored.  —  The  right 

Superior  Court  had  no  jurisdiction  to  to  appeal   is    favored.      Dickinson  v. 

extend  the  time  within  which  to  do  an  M*Guire,   i  Ashm.  (Pa.)  47;   Cady  c. 

act   in   the    justice's    court  while  the  Anson,  4  Wis.  223. 

action  remained  in  that  court,  and  that  Failnre  to  Enter  Order  of  Allowmaoe.  — 

the  cause   remaining  in  the  justice's  If  the  appellant   does  everything  re> 

court  until  the  sureties  justified  is  not  quired  of  him  by  law  to  perfect  his  ap- 

effectual  for  any  purpose,  in  the  ab-  peal,  and  within  the  time  prescribed, 

sence  of  such  justification.  McCracken  the  failure  on  the  part  of  the  justice  to 

V.  Superior  Ct.,  86  Cal.  77,  wherein  it  enter  an  order  allowing  the    appeal, 

was  further  indicated   that    where    a  within  such  time,  will  not  invalidate 

mere  defective  or  informal  undertak-  the  appeal.    Jester   v.  McKinney,  47 
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a  justice  of  the  peace  the  duty  of  allowing  an  appeal,  it  is  incum- 
bent upon  the  party  wishing  the  appeal  to  do  those  things  which 
the  law  requires  of  him  in  order  effectually  to  take  the  appeal ;  * 
and  if  he  complies  with  the  law  and  does  everything  required  of 
him,  it  seems  that  the  justice  cannot  refuse  to  grant  the  appeal.* 
8.  Parties — a.  In  General.  —  Where  only  one  of  several 
persons  against  whom  suit  is  instituted  is  brought  before  the 
justice  of  the  peace,  and  judgment  is  rendered  against  him  alone, 
the  others  need  not  be  brought  before  the  appellate  court  on 
appeal  from  such  judgment,  but  the  party  alone  against  whom 
the  judgment  was  rendered  may  appeal  therefrom.' 

Mo.  App.  62.  This  ruling  was  under  judgment  on  the  docket  of  another  jus- 
section  6334  of  Rev.  Stat.  Mo.,  provid-  tice,  not  being  the  successor  of  the 
ing  that:  "  If  in  any  case  the  justice  latter,  without  previously  transferring 
shall  allow  an  appeal,  and  certify  in  such  judgment  to  his  own  docket, 
his  certificate  the  cause  of  his  failure  to  Walker  v.  Prather,  3  Ind.  112. 
allow  the  same  at  the  proper  time,  such  2.  Ma&damiui  will  lie  to  compel  the 
appeal  shall  be  sustained  when  it  would  allowance  of  an  appeal.  Levy  v.  Ing- 
have  been  competent  for  the  court  to  lish,  4  Ark.  65;  Coats  t^.  State,  133  Ind. 
have  ordered  the  same  to  be  allowed;  36;  Woodford  v.  Hull,  31  W.  Va.  470; 
and  in  all  cases  when  the  bond  and  Mason  County  v,  Minturn,  4  W.  Va. 
affidavit  required  shall  have  been  filed  300;  Ex  p.  Morris,  11  Gratt.  (Va.)  292. 
or  deposited  with  the  justice  in  due  See  also  Jester  v,  McKinney,  47  Mo. 
time,  and  the  justice  shall  have   re-  App.  62. 

turned  such  appeal  to  the  appellate  (Hher  Methods  than  mandamus  may 
court,  the  same  shall  be  considered  as  be  prescribed  by  statute,  Kelm  v. 
having  been  allowed  by  the  justice,  Hunkler,  49  Mo.  App.  664;  and  may 
although  no  entry  thereof  shall  appear  take  the  place  of  and  exclude  the  rem- 
in  the  record."  Before  that  statute  ic  edy  by  mandamus,  Chicago,  etc.,  R. 
was  held  that  on  such  an  appeal  the  Co.  v.  Franks,  55  Mo.  325. 
Circuit  Court  could  not  hear  evidence  Action  of  Jiutioe  Minifterial  or  Judiolal. 
as  to  the  reason  why  an  appeal  was  not  —  It  has  been  held  that  the  action  of 
allowed  within  the  time  required  by  the  justice  in  allowing  an  appeal  is 
law,  and  that  if  the  appeal  was  refused  merely  ministerial,  and  that  in  perform- 
for  an  insufficient  reason  these  facts  ing  this  duty  he  can  exercise  no  discre- 
could  only  be  brought  to  the  attention  tion  other  than  simply  to  see  that  the 
of  the  court  by  mandamus.  James  z/.  security  offered  is  sufficient,  and  that 
Robinson,  i  Mo.  595;  Union  Sav.  the  bond  or  recognizance  is  in  legal 
Assoc.  V,  Keisker,  8  Mo.  App.  232,  form.  Levy  v.  Inglish.  4  Ark.  65; 
which  was  decided  after  the  enactment  Coats  7'.  State,  133  Ind.  36;  Tompkins 
of  the  above  statute,  but  the  appeal  v.  Sands,  8  Wend.  (N.  Y.)  462. 
had  been  taken  prior  thereto,  and  was  On  the  other  hand,  it  has  been  held 
governed  by  the  old  law.  that  the  action  of  the  justice  in  appro v- 
Amendment  to  Show  Allowance. — The  ing  a  bond  is  judicial.  Tichenor  7a 
record  may  be  amended  to  show  the  Hewson,  14  N.  J.  L.  26.  And  he  is  not 
allowance  of  an  appeal.  Hall  v,  Bew-  required  to  send  up  the  appeal  papers 
ley,  II  Humph.  (Tenn.)  106.  unless  sufficient  bond  has  been  ten- 
It  Kelm  V,  Hunkler,  49  Mo.  App.  dered,  of  which  he  is  the  proper  judge; 
664;  Stull  z/.  Abbott,  15  N.  J.  L.  338;  though  even  in  this  case  it  seems  that 
Harriman  v.  Swift,  31  Vt.  388.  if  proof  had  been  made  of  the  demand 
Tender  of  Appeal  Bond.  —  The  tender-  of  the  appeal  and  of  the  tendering  of 
ing  of  an  appeal  bond,  executed  ac-  a  proper  bond,  it  would  have  been  a 
cording  to  law,  is  a  demand  of  an  proper  case  for  a  rule  upon  the  justice 
appeal.  T|iompson  v.  Wright,  14  N.  J.  to  make  return  of  the  appeal.  Stull  v, 
L.  38;  Gregory.  Slingluff,  i  Miles  (Pa.)  Abbott,  15  N.  J.  L.  338. 
aio.  8.  Jackson  v.  Hedges,  4  Harr.  (Del.) 
By  What  Jnitioe.  —  One  justice  of  the  96;  Bell  v,  Bruhn,  30  111.  App.  300; 
peace  cannot  grant  an  appeal  from  a  Clagget  v,  Blanchard,  8  Dana  (Ky.)  41. 
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.  b.  Joint  Parties.  —  The  general  rules  relating  to  the  joinder 
of  parties  in  appeals  from  judgments  rendered  against  several 
defendants  jointly  have  been  discussed  elsewhere,^  and  those 
rules  are  often  applicable  to  appeals  from  justices'  courts,  being 
for  the  most  part  statutory  provisions  and  constructions  thereof, 
unless  the  statutes  are  particularly  directed  to  appeals  from  jus- 
tices* courts;*  and  on  the  other  hand  a  rule  has  been  applied  to 
appeals  from  judgments  of  justices  of  the  peace  adapted  to  the 

1.  See  article  Appeals,  vol.  3,  p.  182  codefendants,  and  proceed  by  rule  on 
et  seq.  those  failing  to  unite  to  show  cause 

2.  Appeal  by  One  Befendaat  Without  why  he  should  not  prosecute  the  ap- 
Joinder  of  Cod^endant.  —  One  of  several  peal  alone  or  by  summons  and  sever- 
joint  defendants  may  appeal  from  a  ance.  Van  Buskirk  r.  Hoboken,  etc., 
judgment  rendered  against  them.  Dil-  R.  Co.,  31  N.  J.  L.  367.  See  also  Shep- 
lingham  zr.  Skein,  Hempst.  (U.  S.)  181:  pard  v,  Fenton,  9  N.  j.  L.  8;  Pharo  r. 
Mitcheltree  v.  Sparks,  2  111.  198:  Leg-  Parker,  21  N.  J.  L.  332,  holding  that  if 
gett  V.  Chrisman,  3  111.  46;  Keal  v.  one  of  two  joint  debtors  alone  is  sum- 
Wayne  Circuit  Judge,  36  Mich.  331;  moned,  and  he  alone  appears,  and 
Claflin  7f,  American  Nat.  Bank,  46  Neb.  makes  defense  in  the  name  of  both,  he 
884;  Mattison  v,  Jones,  9  How.  Pr.  may  appeal  for  both  without  summons 
(Oswego  County  Ct.)  152;  Missouri,  and  severance  ifit  does  not  appear  posi- 
etc,  R.  Co.  V.  Mosty,  8  Tex.  Civ.  App.  tively  that  his  codefendant  refused  to 
330;  Bundy  v,  Bruce,  61  Vt.  619;  join  in  the  appeal;  Hulick  v,  Casler 
Bremer  v.  Koenig,  5  Wis.  156;  Edson  57  N.  J.  L.  621,  holding  that  if  one  of 
z'.  Countryman,  i  Wis.  172;  Kirkpat-  two  joint  judgment  debtors  wishes  to 
rick  V.  McCormick,  2  Wis.  284.  prosecute  a  writ  of  certiorari  to  reverse 

Restriction — Summoning  Codefendant.  the  judgment    he   may   summon    the 

—  But  the  right  of  one  joint  defendant  other  defendant,  and,  if  the  latter  re- 

to  appeal  from   a   joint  judgment  is  fuses  to  join  in  the  prosecution,  procure 

sometimes  restricted  by  statute  requir-  an  order  permitting  him  to  prosecute 

ing  the  other  defendants  to  be  brought  the  writ  alone. 

before  the  appellate  court  by  process  or  EfTect  of  Appeal  by  One  of  Joint  Defend- 

appearance.    Fergus  v.  Lohman,  27  111.  ante.  —  It  has  been  held  that  where  one 

App.  448;    Bourton   v,   Rathbone,   23  of  several  defendants  appeals  the  case 

III.  App.  654;    Howard  v.  Costello,  31  should  be  docketed  only  against  the  ap- 

111.  App.  611,    Steinborn   v    Thomas,  pellant.     Mitcheltree  v.  Sparks,  2  111. 

8  111.  App.  515;  Humphreys  v,  Rodgers,  198. 

9  111.  App.  281 ;  Norton  v,  Coggswell,  In  Gallagher  v,  lackson,  i  S.  &  R. 
35  III.  App.  566.  (Pa*)  494*  it  was  said  that  it  is  not  com- 

And  by  appearing  in  the  appellate  petent  for  one  of  two  defendants  before 
court  a  defendant  who  does  not  appeal  a  justice  of  the  peace  to  compel  his 
waives  the  necessity  of  the  service  of  codefendant  to  appeal,  thereby  subject- 
summons  upon  him.  Duggan  v,  Smy-  ing  him  to  the  probability  of  having 
ser,  46  111.  App.  39.  And  it  has  also  judgment  rendered  against  him  for  a 
been  held  that  the  failure  to  bring  in  a  greater  sum  than  the  amount  of  the 
defendant  who  does  not  appeal  is  judgment,  together  with  an  accumula- 
waived  if  the  parties  go  to  trial  with-  tion  of  costs,  but  that  at  the  same  time 
out  objection.  Straus  v,  Oltusky,  62  it  appeared  to  be  perfectly  clear  that 
111.  App.  660.  one  defendant,  by  holding  back,  could 

Codefendant   as    Co-obligee  in  Appeal  not  frustrate  the  right  of  a  rehearing, 

Bond.  —  In  Texas  it  seems  that  by  stat-  claimed  by  another  defendant,  which 

ute  the  defendant  not  appealing  must  the  law  conferred  upon  all  persons  who 

be  made  a  party  as  by  making  him  an  had  been  impleaded, 
obligee  in  the  appeal  bond.     Baldwin        Where  one  joint  defendant  may  ap- 

V.  White,  (Tex.  Civ.  App.  1894)  26  S.  peal  alone,  under  a  statute  giving  the 

W.  Rep.  455.  right,  the  defendant  not  ap'pealing  has 

Summons  and  Severance. — In   New  no  status  in  the  appellate  court.     Clag- 

/trsfy  it  was  held  that  one  defendant  get  v.   Blanchard,   8   Dana  (Ky.)  41: 

might  appeal,  using  the  names  of  his  Jopp  v.  Kegel,  83  Mich.  50;  Cowan  v. 
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peculiar  character  of  their  courts  and  independently  of  statutory 
regulations.* 

c.  Amendment  —  New  Parties.  —  In  appeals  from  judg- 
ments of  justices  of  the  peace  it  has  been  held  that  there  can  be 
no  change  of  parties  so  as  to  bring  in  a  new  party  who  was  not 
proceeded  against  before  the  justice  and  who  was  not  a  party  to 
the  appeal.*  But  under  the  statutory  practice  of  permitting 
amendments  new  parties  plaintiff  may  be  added  on  appeal,*  so 

Morrison,  4  Baxt.(Tenn.)  378.    See  also  had  been  prosecuted  by  one  of  three 

Woolford  V.  Howell,  2  Ark.  i;  Roberts  defendants  against  whom  a  joint  judg- 

V.  Weiler,  52  Miss.  301  ment  had  been  rendered  in  the  magis- 

But  it  is  also  held  that  where  the  trial  trate's  court.     After  stating  that  under 

of  an  appeal  is  de  novo^  the  appeal  an-  the  rule  governing  appeals  from  the 

nuls  the  judgment  of  the  justice,  and  if  Circuit  Courts  to  the  Supreme  Court 

only  one  of  several  joint  defendants  ap-  the  motion  was  properly  sustained  if 

peals,   the  whole  cause  is  removed  to  that  rule  applied  to  appeals  from  jus- 

the  appellate  court.     Missouri,  etc.,  R.  tices'  courts  to  the  Circuit  Court,  it  was 

Co.   V,  Mosty,  8  Tex.  Civ.  App.  330;  said:    "  Several  considerations  induce 

Bremer  v,   Koenig,   5   Wis.  156.     See  us  to  hold  that  this  rule  does  not  apply 

also  Hooper  v,  Farwell,  3  Minn.  106,  in  the  Circuit  Court  to  appeals  from 

wherein  it  is  held  that  upon  such  an  justices'  courts.     Such  proceedings  are 

appeal  a  judgment  might  be  rendered  from  courts  where  everything  is  con- 

against  both  of  the  defendants,  where  ducted  ore  Unus^  usually  without  the 

the    judgment  before   the   magistrate  assistance  of  lawyers  or  clerks,  and  not 

was  against  one  of  the  defendants  and  under  the  supervision  of  magistrates 

the   action   was  dismissed  as    to  the  learned  in  the  law.     No  writ  of  error 

other,  the  appeal  having  been  taken  by  or   citation    on    appeal    is   necessary, 

the  defendant  against  whom  the  judg-  The  dissatisfied  party  is  only  required 

ment  was  rendered.  to  file  an  affidavit  giving  notice  of  his 

Default  Judgment   Against  One  De-  dissatisfaction  and  of  his  desire  for  a 

fendant,  —  Where     a      judgment     by  trial  de  fufvo  in  the  Circuit  Court,  and 

default  is  rendered  against  one  defend-  this,  accompanied  by  a  bond,  operates 

ant,  and    a  judgment  on   the    merits  as  an  appeal  without  service  of  super- 

against  another,  it  is  held  that  an  ap-  sedeas  or  any  notice  whatever  to  the 

peal  by  the  latter  brings  up  the  whole  opposite  party.     We  think  that  any  one 

cause,  and  if  the  plaintiff  succeeds  on  of  several  defendants  desiring  to  do  so 

the  appeal  his  judgment  will  be  against  may  exercise  this  ri^ht  without  being 

both  defendants.     Bundy  v,  Bruce,  61  required  to  formally  join  the  names  of 

Vt.  619;  Fletcher  v.  Blair,  20  Vt.  124.  his  codefendants  in  his  affidavit.  *  *  * 

Where  the  Rights  of  the  Defendants  Appeals  taken  only  by  a  portion  of  the 

Are  Not  Severable^  it  has  been  held  that  parties  litigant  will  not  affect  the  rights 

an  appeal  by  one  brings  up  the  whole  of  those  who  join  neither  in  the  affi- 

cause.    Claflin  v,  American  Nat.  Bank,  davit  therefor  nor  in  the  bond.     The 

46  Neb.  884;    Polk  V,  Covell,  43  Neb.  judgment  in   the  justice's  court  will 

884.  stand  as  to  them." 

If  an  action  is  brought  against  sev-  8.  Peck  v,  Colby,  31  Ala.  252;   Wil- 

eral,  and  to  sustain  it  all  the  defend-  son  v,  Collins,  9  Ala.  127. 

ants  must  be  shown  to  be  liable  as  8.  Smith  v,  Martin,  28  111.  App.  224; 

upon  a  joint  contract,  and  one  of  the  Zipp  v.  Uhland  Haln  No.   16,  30  111. 

defendants  is  permitted  to    prosecute  App.  280;  Osborn  v.  Osborn,  i8Ind.  373. 

the  appeal,  a  reversal  of  such  a  judg-  At  Common  Law,  amendments  adding 

ment  operates  in  favor  of  all  the  de-  new  parties  plaintiff  were  not  allowed, 

fendants.    Wilson  v.  Moore,  26  N.  J.  nor  as  a  general  rule  could  such  an 

L.  458.  amendment  be  made  by  striking  out 

1.  In  Roberts  v,  Weiler,  52  Miss.  299,  the  names  of    plaintiffs,   though    the 

the  question  was  whether  the  Circuit  stringent  rules  of  the  common  law  have 

Court  erred  in  sustaining  a  motion  to  been  more  or  less  modified  by  sti^tute 

dismiss    an    appeal   from   a    justice's  in    the    United    States.      See    article 

court  upon  the  ground  that  said  appeal  Amendments,  vol.  i,  p.  541. 
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long  as  the  amendment  does  not  introduce  a  different  cause  of 
action,*  and  the  names  of  parties  may  be  so  transposed  or  changed 
as  to  adapt  the  legal  form  to  the  merits  of  the  case.* 

SalMtitiition  Changing  Canie  of  Action.  —  But,  on  the  other  hand,  the 
liberality  indulged  in  permitting  amendments  on  appeal  does  not 
go  to  the  extent  of  permitting  a  complete  substitution  of  one 
plaintiff  for  another,  which  would  be  an  amendment  of  another 
person's  cause  of  action  rather  than  an  amendment  of  the  plain^ 
tiff's  cause  of  action.* 

9.  Ketnrn  of  Justice  and  Entry  of  Appeal  —  a.  Necessity  of 
Return  to  Perfect  Appeal.  —  The  last  step  in  perfecting  the 
removal  of  a  cause  from  a  justice's  court  to  an  appellate  court  is 
the  return  of  a  transcript  of  the  proceedings  or  the  papers  to  the 
latter  court,  in  pursuance  of  the  particular  statute  requiring  it* 

1.  Smith  V.  Martin,  28  111.  App.  224;  declaration  in  the  name  of  Hollenbeck 
Beattie  v.  Hill,  60  Mo.  75;  House  v.  &  Cist  as  assignees  of  Edward  Harp 
Duncan,  50  Mo.  453.  could  not  be  supported,   because  the 

2.  Giffen  v.  St.  Clair  Tp.,  4  W.  &  S.  case  tried   was  different  from  that  in 
(Pa.)   327;    Caldwell   v.   Thompson,    i  which  the  appeal  was  entered. 
Rawle  (Pa.)  370;    Lyon  v.  Chalker,  2  8.  Clements   v.    Green  well,    40    Mo. 
Watts  (Pa.)  14;  Graham  v.  Vandalore,  App.  594;    Thieman  v.  Goodnight,   17 
2  Watts  (Pa.)  131;  Gue  v.  Kline,  13  Pa.  Mo.  App.  434. 

St.  60.  Contiiiiianoe  of  Action  in  KaniA  of  Ai- 

Change  of  Capacity  in  Which  PlaintiiT  lignee.  —  U  a  judgment  is  assigned  on 

Snes.^  Southern  Express  Co.  v,  Boulle-  the  docket  of  the  justice  before  an  ap- 

ment,  100  Ala.  275,  citing  Lucas  v.  Pitt-  peal  Is  taken,  it  is  held  that  the  action 

man,  94  Ala.  616.  continues  in  the  name  of  the  original 

Adding  Kecessary  PartieB  as  Partners. —  party  or  the  court  may  allow  the  as- 
Southern  Express  Co.  v,  Boullement,  signee  to  be  substituted  in  the  action. 
100  Ala.  275;  McCaskey  z/.  Pollock,  82  Peterman  v,  Ott,  45  Ind.  224. 
Ala.  174;  Missouri  Pac.  R.  Co.  v.  Assignee  in  Bankruptcy.  —  After  bank- 
Smith,  (Tex.  1891)  16  S.  W.  Rep.  803;  ruptcy  of  one  partner  he  cannot  be 
Standard  Carbonating,  etc.,  Co.  v.  joined  as  a  plaintiff  with  his  copartner. 
Capital  City  Guards,  99  Ga.  265.  but  on  appeal  from  a  judgment  of  a 

Where,  upon  plea  in  abatement  for  justice  of  the   peace   the  assignee  in 

nonjoinder  of  a  defendant  jointly  inter-  bankruptcy  of    the    insolvent  partner 

ested  in   the  suit,   an  amendment  is  may  be  substituted  for  him.     Merrill 

allowed  bringing  in  such  party  as  joint  v.  Tamany,  3  Pa.  St.  433. 

plaintiff,    no    objection    can    be    had.  In  Moore  v.  Lancaster,  Wright  (Ohio) 

Missouri  Pac.   R.  Co.   v.  Smith,  (Tex.  35,  the  action  was  commenced  before 

1891)  16  S.  W.  Rep.  803.  the  justice  by  Adams,  and  on  appeal 

Striking  Out  Karnes  of  Defendants  may  the  declaration  was  filed  by  Lancaster 

be  permitted.     Sanchez  z/.  Luna,  i  N.  for  the   use  of  Adams.     It  was  held 

Mex.  238.  that  the  original  cause  had  been  aban- 

Amending  Partnership  Kame  to  Individ-  doned  and  another  and  different  person 

nal  Karnes.  —  Beatiie  v.  Hill,  60  Mo.  75;  substituted;  that  upon  a  new  case  the 

House  V.  Duncan,  50  Mo.  453.  defendant  was  not  in  court,  and   che 

Nominal  Plaintiff.  —  The  name   of  a  appellate  court  had   no  authority    to 

nominal  plaintiff  may  be  stricken  out.  proceed    to    judgment    in    any    other 

McDowell  V,  Town,  90  111.  359.  case  than  that  brought  before  it  by 

In  Stehley  v.  Harp,  5  S.  &  R.  (Pa.)  appeal. 

544,  it  was  held   that  where   the   suit  4.  Poindexter  v.  Russell,  ii  Ark.664; 

before  the  magistrate  was  brought  by  Kellock  v,   Dickinson,   5   N.  Y.   App. 

Edward  Harp  for  the  use  of   Matthias  Div.  515;  Goodenow  v.  Stafford,  27  Vt. 

Hollenbeck   and    Jacob   Cist,   a  judg-  437;  Bruins  v,  Downey,  45  Wis.  406. 

ment  in  the  Court  of  Common  Pleas  on  See  also  Herron's  Appeal,  29  Pa.  St. 

appeal  from    the  magistrate   under  a  240;  Coth ran  z'.  Knight,  47  S.  Car.  243. 

784  Volume  XII. 


Appeal!  from             JUSTICES  OF  THE  PEACE.  JndgmenU. 

The  case  not  being  in  the  appellate  court  until  such  return,  no 
proceedings  can  be  had  in  that  court  without  it  except  on  appli- 
cation for  an  order  to  compel  the  return  or  on  application  to  dis- 
miss the  appeal  where  such  failure  is  ground  for  dismissal.^ 

Incomplete  Traiueript  Filed  in  Time.  —  places  at  the  same  time,  and  further, 

When  a  transcript  is  filed  in  time,  al-  because  the  docketing  of    two    cases 

though  incomplete,  the  appellate  court  would  result  in  two  trials,  and  possibly 

acquires  jurisdiction.     Fulton  v.  Ryan,  different  results  in  the  same  case,  which 

33  Neb.  456  \citing  Nebraska,  etc.,  R.  would  lead  to  a  complication  instead  of 

Co.  V,  Storer,  22  Neb.  90;  Schuyler  v,  a  settlement  of  the  matter.     Montmo- 

Hanna,  28  Neb.  601].  rency  Gravel  Road  Co.  v.  Stockton,  43 

On  Allowanoe  of  Appeal  from  Judgment  Ind.  331. 

I17  Be&ult.  —  In  Kellock  v.  Dickinson,  Loss  of  Original  Papers  After  Filing.  — 

5  N.  Y.  App.  Div.  515,  it  was  held  that  Where  it  is  the  duty  of  the  justice  to 

under  the  section  of  the  Code  of  Civil  return  a  transcript  of  his  entries,  to- 

^rocedure  conferring  authority  in  cer-  gether  with  the  original  papers,  upon 

tain  cases  to  show  by  affidavit  or  other-  an  appeal  from  his  judgment,  if  the 

wise  that  manifest  injustice  has  been  papers  are  lost  after  they  are  filed  in 

done  to  the  appellant  by  reason  of  a  the  appellate  court  the  appellant  may 

default  judgment,  and  to  make  satis-  have  the  lost  record  supplied;  but  if  he 

factory  excuse   for  the  default,  upon  fails  to  do  this  it  is  held  that  the  appel- 

which  the  appellate  court  is  vested  with  lee  may  have  the  judgment  affirmed 

discretion  to  set   aside  the  judgment  for  want  of  prosecution  of  the  appeal, 

appealed  from  or  stay  the  proceedings  but  cannot  have  the  appeal  dismissed, 

thereunder  and  by  order  direct  a  new  Fanning  v,  Voelker,  39  Mo.  120. 

trial  before  the  same  or  another  justice  In  Bender  v.  Lockett,  64  Tex.  566,  it 

of  the  same  county,  the  return  of  the  was  held  that,  the  cause  standing  for 

justice  must  be  made  before  the  court  trial  de  novo  on  appeal,  it  is  the  duty  of 

in  order  to  enable  it  to  determine  such  the  plaintiff,  though  he  be  the  appellee, 

a  motion.     The  bringing  of  an  appeal  to  supply  lost  papers,  in  the  prosecu- 

does  not  authorize  an  independent  mo-,  tion  of  his  cause. 

tion  to  vacate  a  judgment,  any  more  Papers  Bent   to  Wrong  Conrt.  —  The 

than  is  authorized  without  any  appeal,  fact  that  the  justice  sent  the  papers  to 

It  is  the  review  of  the  judgment  which  the  Circuit  Court  of  the  wrong  county 

the  code   contemplates,  whether   ren-  will  not  deprive  the  appellant  of  his 

dered  upon  the  trial  of  issues  or  taken  appeal   nor  of  his  right   to  have  the 

by  default,  and  whether  the  appeal  be  papers  filed  in  the  proper  court.     Steck- 

heard  upon  errors  of  law  or  errors  of  messer  v.  Graham,  10  Wis.  37. 

fact;  therefore  there  can  be  no  review  In  Criminal  Appeals  sometimes    the 

of  the  judgment  unless  it  is  brought  be-  original  complaint  must  be  certified  to 

fore  the  court  for  that  purpose.  the  appellate  court,  State  v.  Anderson, 

Vpen  Appeal  Allowed  After  Expiration  17  Kan.  89;  while  in  other  states  the 

of  Time. —  Where  an  appeal  is  allowed  statute    may    permit    the    return    of 

upon  application  to  the  circuit  judge  copies.     Com.     v,     Doran,     14    Gray 

upon  good  cause  shown  after  the  expi-  (Mass.)  37;    Com.   v,  Hogan,  11  Gray 

ration  of  the  time  within  which  the  ap-  (Mass.)  313. 

peal  should  have  been  taken  before  the  Lost  Complaint  in  Criminal  Prosecu- 

justice,    the  bond    and  other    papers  tion.  —  The  appellate  court  may  order 

taken    before    the  judge  on   such  an  the  substitution  of  a  copy  for  the  origi- 

application  and  transmitted  to  the  clerk  nal  complaint  which  is  lost.     Bays  t/. 

of  the  Circuit  Court  should  be  filed  in  State,  6  Neb.  167. 

the  cause.     Hubbard  v.  Yocum,  30  W.  1.  Bruins  v.   Downey,  45  Wis.  496; 

Va.  740.  Poindexter  v.  Russell,  11  Ark.  664. 

If  Both  PartieB  Appeal  from  the  judg-  Jurisdiction  to  Dismiss.  -—  It  is  some- 
ment  of  a  justice  of  the  peace,  one  times  held  that  the  appellate  court  has 
transcript  is  sufficient  and  one  case  no  jurisdiction  for  any  purpose  when 
only  should  be  docketed  in  the  appel-  no  return  is  made,  and  therefore  can- 
late  court,  as  the  original  papers  which  not  even  dismiss  the  appeal,  unless  the 
are  required  to  be  returned  with  the  party  asking  the  dismissal  is  in  a  posi« 
transcript  could  not  be  on  file  in  two  tion   to  demand  a  trial.     Odd  Fellows 
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b.  When  Return  Should  Be  Made  —  (i)  In  Genera/.  —  The 
time  within  which  the  return  should  be  made,  either  with  reference 
to  the  number  of  days  elapsing  after  the  other  steps  have  been 
taken  for  perfecting  the  appeal  or  with  reference  to  the  term  of 
the  appellate  court  to  which  the  return  should  be  made,  is  gen- 
erally^definitely  fixed  by  statute.^ 

(2)  Effect  of  Failure  to  Comply  with  Statute.  —  The  requirement 
that  a  justice  shall  return  the  transcript  at  or  within  a  certain 
time  has  been  held  to  be  mandatory,  creating  a  jurisdictional 
prerequisite  which  cannot  be  obviated  or  modified;*  but  the 
more  general  construction  of  such  statutes  has  been  that  they  do 
not  create  jurisdictional  prerequisites,*  in  the  sense  that  a  failure 

Benev.  Soc.  v,  Alt,  12    III.    App.    570;  of  the  notice  of  appeal.     Lazarus  v.^ 

Robinson    v,    Allen,   11   111.  App.  574;  Ludwig,  25  Civ.  Pro.  Rep.  (N.  Y.  Su-" 

Schmidt  v.  Skelly,  10    111.  App.    564;  preme  Ct.)  342,  17  Misc.  Rep.  (N.  Y.) 

Sheridan  v.  Beardsley,  8q  111.  477;  Van  365. 

Stavern  v.  Sears,  35  111.  App.  546;  Og-  Computation  of  Time.  —  Under  a  pro- 
den  V.  Danz,  22  111.  App.  544;  McMul-  vision  that  appeals  from  city  courts 
len  r.  Graham,  6  111.  App.  239:  Faas  must  be  filed  before  the  expiration  of 
V.  0*Conner,  6  III.  App.  593.  But,  on  the  tenth  dav  after  the  appeal  bond  has 
the  other  hand,  the  court  may  dismiss  been  filed,  the  day  on  which  the  bond 
the  appeal  for  want  of  jurisdiction,  is  filed  as  well  as  the  day  on  which  the 
Poindexter  v.  Russell,  11  Ark.  664;  or  transcript  is  required  to  be  filed  in  the 
it  may  have  jurisdiction  to  dismiss  the  appellate  court  are  held  to  be  excluded 
appeal  or  action  and  affirm  the  judg-  in  the  computation  of  time.  State  v. 
ment  of  the  justice,  Hunter  r.  Cole,  Ellis,  40  La.  Ann.  793. 
49  Me.  557.  See  also  infra^  IV.  11.  b,  Intorreniiig  Spedal  Tann.  —  Where  a 
When  Appellate  Court  May  Proceed.  cause   was    appealed  after    the    com- 

Sujffiaency  of  Moving  Papers,  —  On  a  mencement  of  a  regular  term  of  the 

motion  to  dismiss  an  appeal  upon  the  appellate  court,  the  appeal  was  held  to 

ground  that  the  return  has  not  been  be  properly  returnable  only  to  the  next 

filed,  it  was  held  under  the  New  York  regular  term  after  it  was  taken,  and 

Code,  §  160,  that  the  moving  papers  the  appellate  court  had  no  authority  to 

need  not  show  that  the  return  had  been  render  a  judgment  of  affirmance  at  an 

filed,  and  that  the  filing  was  a  matter  intervening    special    term.      Coon    v. 

to  be  shown  in  opposition  to  the  mo-  Matthews,  10  Iowa  290;  Fisher  v.  Har- 

tion.     Condert  v.  Lias,  11  How.  Pr.  (N.  ber,  10  Iowa  293.     But  see  Myers  v. 

Y.  C.  PI.)  264.  Mitchell,  i  S.  Dak.  243. 

1.  Immediate Betum.  —  The  transcript  Eyidenee  of  Timely  JtUng.  —  In  Fen- 
may  be  filed  with  the  clerk  of  the  ap-  ton  v,  American  Jewelry  Co.,  (Neb. 
pellate  court  immediately  after  the  ap-  1897)  70  N.  W.  Rep.  931,  it  was  held 
peal  has  been  allowed  by  the  justice,  that  the  file  mark  of  llie  clerk  on  the 
Hughes  V,  Clemens,  28  Oregon  440;  return  of  a  justice  was  conclusive  evi- 
Jacobs  V,  Oren,  30  Oregon  593,  in  dence  of  the  timely  filing  thereof, 
which  case  the  objection  was  that  by  against  an  affidavit  of  an  attorney  in 
delivering  the  transcript  to  the  plaintiff  the  cause  that  at  some  time  after  the 
to  be  filed  in  the  appellate  court  on  the  expiration  of  the  time  within  which  the 
day  the  appeal  is  allowed,  the  appellee  return  should  have  been  made  a  search 
is  deprived  of  his  right  to  except  to  the  had  been  made  by  him  of  the  records 
sureties  in  the  undertaking.  of  the  appellate  court,  and  that  no  such 

Under  a  section  of  the  New  York  return  could  be  found. 
Code  Civ.  Pro.,  providing  that  the  jus-  2.  Carter  v,  Monnastes,  19  Oregon 
tice  must,  after  ten  and  within  thirty  538;  Newton  v,  Haggerman,  i  Browne 
days  from  the  service  of  the  notice  of  (Pa.)  94.  See  also  ^minster  v.  Rath- 
appeal,  etc.,  make  his  return  to  the  ap-  bun,  3  S.  Dak.  129. 
pellate  court,  it  was  held  that  the  re-  8.  Under  a  provision  that  the  return 
turn  was  good  notwithstanding  it  was  must  be  made  within  thirty  days  from 
made  within  ten  days  from  the  service  the  service  of  the  notice  of  appeal,  it 
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to  comply  therewith  will  absolutely  defeat  the  appeal.  The 
appellant  may  have  an  opportunity  to  move  for  an  order  requiring 
the  return,  orj  upon  his  failure  to  do  this,  the  court  may  dismiss 
his  appeal/  exercising  a  sound  discretion  in  tiie  premises.* 

LMhM  of  Justioe.  —  On  the  other  hand,  it  is  held  that  the  failure  of 
the  justice  to  return  an  appeal  in  time,  being  the  laches  of  the 
justice  and  not  of  the  party,  ought  not  to  deprive  the  party  of  his 
right  to  an  appeal,  and  is  therefore  not  a  ground  for  dismissal.* 

was  said  that  a  return  file'd  after  the  %.  Alabama.  —  Larcher  v.  Scott,  2  Ala. 

thirty  days  does  not  deprive  the  court  40. 

of  the  right  of  hearing  the  appeal  or  Georgia,  —  Robison   v,   Medlock,   59 

subject  either   party   to  any    penalty  Ga.  599. 

other  than  that  of  inconvenience  caused  ////m^V.  —  McMuIlen   v,   Graham,  6 

by  the  delay.     Lazarus  v,  Ludwig,  25  111.  App.  239. 

Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  342,  Indiana,  —  Lacy     ».      Falrman,      7 

17  Misc.  Rep.  (N.  Y.)  365.  Blackf.  (Ind.)  558;  Guroberts  v,  Adams 

1.  Sherman  v.   Rolberg,  9  Cal.   17;  Express  Co.,  28  Ind.  181. 

Burgess  v,  Superior  Ct.,  (Cal.  1887)  13  Iowa,  —  Fisher  v.  Harber,  10  Iowa 

Pac.  Rep.  166;    Little  v.  Smith,  5  111.  293;  Whitcomb  v.  Hollo  way,  4  Greene 

400;    HoUoway  v.  Baker,  6   Iowa  52;  (Iowa)  311. 

Stevenson  v.  Cad  well,   14  Mont.  311;  New  Jersey, — State  v.  Judges,  3  N. 

Bruins  v.  Downey,  45  Wis.  496.  J.  L.  36^. 

In  Goodman  v.  Allen,  72  Iowa  616,  New  York,  — Ex  p,  Kellogg,  3  Cow. 
an  action  against  a  justice  of  the  peace  (K.  Y.)  372;  Lazarus  v,  Ludwig,  25 
for  failure  to  return  the  appeal,  it  was  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
held  that  the  appellant  by  failing  to  see  342,  17  Misc.  Rep.  (N.  Y.)  365. 
that  his  appeal  had  been  returned  in  North  Carolina,  —  Lamon  v,  Gil- 
time  must  be  taken  to  have  abandoned  christ,  i  Dev.  L.  (N.  Car.)  176. 
it  so  far  as  rhe  liability  of  the  justice  of  Tennessee,  —  Humphrey  v,  Hum- 
the  peace  was  concerned.  phrey,  i  Swan  (Tenn.)  154,  under  a 

"Wlieii  Kandamni  Hot  Proper.  —  Where  statute  providing  that  the  appeal  may 

a  justice  refuses  to  send  up  the  tran-  be  prosecuted  if  the  ret  urn.  is  made  at 

script,  and  the  appellate  court  refuses  any  time  during  the  term,   not  with- 

to  make  an  order  requiring  him  to  do  standing  another  section  of  the  act  re- 

so,  it  has  been  held  that  mandamus  is  quires  the  justice  to  make  the  return 

not  the  proper  remedy,   because  the  at  a  time  fixed. 

party  by  his  application  to  the  appel-  Texas. —  Campbell  v,  Bechsenschutz, 

late  court  has  a  plain,  speedy,  and  ade-  (Tex.  Civ.  App.   1894)  25  S.  W.  Rep. 

quate  remedy  in  the  ordinary  course  971;  Mullert/.  Humphreys,  (Tex.  App. 

of  law  by  an  appeal  from  the  order  de-  1889)   14  S.    W.  Rep.   1068;    Patty   v, 

nying  the   application.     Meyberry  v.  Miller,  5  Tex.  Civ.  App.  308. 

Bowker.  14  Nev.  339.  Wisconsin,  —  Norden    v,    Jones,    33 

Betum  Without  Order.  —  If  upon    a  Wis.  600:    Demming    v,   Weston,    15 

failure  of  the   justice  to    return    the  Wis.  236. 

papers  at  the  proper  time  the  appellant  The  Failure  to  Apply  for  a  Maadamui 

must  take  a  rule  against  him  to  make  will  not  afford  a  good  ground  for  dis- 

his  return  at  the  next  term,  a  return  missing  an  appeal  because  the  return 

by  the  justice  at  the  next  term  without  was  made  at  a  delayed  term.    Camp- 

a  rule  is  good.     Ferguson  v.  Kays,  21  bell  v.  Bechsenschutz,  (Tex.  Civ.  App. 

N.  J.  L.  431.  1894)  25  S.  W.  Rep.  971,  where  the  court 

2.  Hughes  V,  Wheat,  32  Ark.  292;  said:  The  appellant,  by  obtaining  the 
Smith  V.  Allen,  31  Ark.  268;  Garrison  filing  of  the  transcript  during  the  term, 
V.  Nelson,  30  Ark.  394;  People  v.  El-  did  all  that  he  could  have  done  through 
kins,  40  Cal.  642;  McKay  v,  Superior  a  writ  of  mandamus,  and  we  can  see  no 
Ct.,  86  Cal.  431;  Drake  v.  Camp,  45  N.  reason  for  dismissing  the  case.  We  do 
J.  L.  293;  State  V,  Campbell,  5  Wash,  not  feel  disposed  to  aid  in  defeating  the 
517;  Bruins  v.  Downey,  45  Wis.  496.  right  of  appeal  where  the  delay  in  filing 
See  also  Edminster  v,  Rathbun,  3  S.  the  record  from  the  justice's  court  is  oc- 
Dak.  129.  casioned  by  no  neglect  on  the  part  of 
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Nor  will  the  fact  that  the  court  did  not  send  up  certain  original 
papers  in  the  cause  be  a  ground  for  dismissing  the  appeal  where 
the  appellate  court  has  full  power  to  correct  and  supply  such 
omissions.' 

c.  Entry  of  Appeal  and  Return  of  Papers  by  Appel- 
lant. —  The  absolute  right  of  the  appellant  to  enter  his  appeal 
terminates  with  the  expiration  of  the  time  limited  by  statute  for 
such  an  entry.*  When  the  duty  of  returning  the  papers  on  an 
appeal  rests  with  the  appellant  and  not;  with  the  justice,  less 
indulgence  is  extended  to  a  failure  to  comply  with  the  law,* 

the  appellant,  but  is  occasioned  solely  vided  by  the  statute  is  held  not  to  affect 

through  the  failure  of  the  officer  to  per-  the  jurisdiction  of  the  appellate  court 

form  his  statutory  duty."    See  also  Citi-  over  the  action,  but  that  court  has  the 

zens'  R.  Co.  v.  Madden,  (Tex.  Civ.  App.  power  to  relieve  the  appellant  from  the 

1897)  39  S-  ^*  ^cp-  323.  consequences  of  his  omission  and  to 

1.  Rahilly  v.  Lane,  15  Minn.  447.  try  the  cause  on  its  merits.    Christian 
It  Is  Too  Late  After  the  Jury  Is  Bwom  v.  Dorsey,  (Minn.  1897)  72  N.  W.  Rep. 

to  object  that  the  warrant  and  account  568. 

were    not    sent   up    by    the    justice.  ^^try  on  Doeket  —  Ihity  of  Clerk.  —  It 

Grimes  v.  Dearborn,  3   J.  J.    Marsh,  is  the  duty  of  the  clerk  to  enter  appeals 

(Ky.)   60.      See    also    Dougherty    v,  from  justices'  courts  upon  the  proper 

Mason,  4  Blackf.  (Ind.;432.  docket,  and  if  this  duty  be  omitted  at 

Lost    Papers.  —  Where    the    original  the  proper  time  he  may  perform  it  at 

papers  as  well  as  a  copy  of  the  docket  any  time  thereafter  without  any  leave 

entries  were  required  to  be  filed,  it  was  or  direction  from  the  court  or  without 

held  to  be  error  to  dismiss  an  appeal  any  notice  to  the  appellant.     So  long 

because  such  original  papers  were  not  as  an  appeal  is  pending,  the  appellant 

on  file,   having  been   lost  after    they  is  bound  to  take  notice  that  it  has  been 

were  returned.     Fanning   «/.  Voelker,  or  will   be  entered  upon   the  docket. 

39  Mo.  120.  Failure  to  keep  sight  of  the  case  and  to 

In  Smiths.  Van  Brunt,  2  E.  D.  Smith  ascertain   when  it  stands  for  trial   is 

(N.  Y.)  534,  it  was  held  that  if  the  re-  negligence  against  which  equity  will 

turn  is  lost  the  parties  may  consent  not  grant  relief  after  the  case  has  been 

that  the  justice  sign  a  copy,  but  the  tried  ex  parte  and  a  judgment  rendered 

necessary  facts  must  be  placed  before  in  favor  of  the  respondent  on  the  ap- 

the  court  in  some  regular  way,  or  the  peal.     Combs  v.  Choven,  89  Ga.  779. 

appeal  should  be  dismissed.  In  North  Carolina^  under  the  statute 

Lost  Before  Filing.  —  Where  the  dec-  requiring  the  appellant  to  docket  his 

laration  filed  with  the  justice  was  lost  appeal  within  a  certain  time,  the  court 

before  the  papers  were  returned  on  ap-  may  dismiss  the  appeal  if  it  is  not  so 

peal,  it  was  held  proper  to  permit  the  docketed.    This  statute  was    for  the 

plaintifif  to  file  a  copy  thereof  upon  purpose  of  expediting  the  trial  of  small 

proof  of  such  loss.     Bauer  v,  Wasson,  causes.     Ballard  v.  Gay,  108  N.  Car. 

60  Mich.  194.  544. 

2.  Sundet  v.  Steenerson,  (Minn.  1897)  Entry  in  Absenoe  of  Jvetioe't  RetnrA.  — 
72  N.  W.  Rep.  569.  An  appellant  may  enter  his  appeal  al- 

Dimiiisal  Under  Diieretion.  —  If  the  though  the  justice  has  not  filed  his  re- 
court  exercises  a  discretion  in  dismiss-  turn;  otherwise  the  appellant  might 
ing  an  appeal  because  it  had  not  been  lose  his  appeal  from  the  negligence  of 
entered  in  time,  the  exercise  of  such  the  justice.  Having  entered  his  appeal 
discretion  will  not  be  reviewed.  Bush  and  placed  it  on  the  calendar,  the  ap- 
V.  Doy,  I  Kan.  86;  Price  v.  Orange,  pellant  may  proceed  to  compel  a  re- 
Wright  (Ohio)  568.  See  also  Sundet  v.  turn.  Marcotte  v.  Fitzgerald.  45  Mi.)n. 
Steenerson,  (Minn.  1897)  72  N.  W.  Rep.  51. 
569.  8.  Swope  V.  Smith,  i  Okla.  283;  TaU 

But  the  omission  of  the  appellant  to  bert  </.  Williams,  i   Browne  (Pa.)  160; 

cause  an  entry  of  the  appeal  on  the  Converse  Cattle  Co.   v,  Campbell,  25 

calendarof  actions  within  the  time  pro-  Neb.  37;  Hunter  v.  Cole,  49  Me.  557. 
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d.  Entry  of  Appeal  by  Appellee.  —  It  is  sometimes  pro- 
vided  that  upon  the  failure  of  the  appellant  to  see  that  the  tran« 
script  or  appeal  is  entered  in  the  appellate  court  within  the  time 
prescribed  the  appellee  may  do  so  and  have  the  judgment 
affirmed.* 

e.  Sufficiency  of  Transcript  — (i)  Jurisdiction  of  Justice. 

—  It  is  often  held  in  general  terms,  on  account  of  the  character 
of  a  justice's  court,  that  the  return  of  the  justice  should  show 
that  he  had  jurisdiction  to  render  the  judgment  appealed  from.* 

In  such  a  case  it  is  said  that  if  the  tion  in  filing  a  transcript  therein  being 

justice  files  a  transcript  he  acts  as  the  without  authority  of  law  and  void,  any 

appellant's    agent.     Bush    v.   Doy,    i  action  of  the  appellate  court  upon  such 

Kan.  86.  filing  was  a  nullity.     Steel  v,  Rees,  13 

Effect  of  Agnemsnt  between  Jvstloe  and  Oregon  428. 
Attorney.  —  An  agreement  between  the        Afflrmawce  In  Abeenoe  of  State's  Attor- 

justice  and  the  attorney  for  the  appel-  ney. —  In  State  v.  Wooley,  44  Vt.  363, 

lant  that  the  j ustice  will  file  the  tran-  it  was  insisted  that  the   town  grand 

script  will  not  relieve  the  appellant  of  juror  on  whose  complaint  the  case  was 

the  consequences  of  a  failure  on  the  prosecuted  before  the  justice  had  no 

part  of  the  p ustice  to  perform  his  agree-  authority  to  represent*  the  state  in  the 

ment.     Union  Pac.  R.  Co.  v.  Marston,  County  Court  in  procuring  the  affirm- 

22   Neb.   72 J ;    Gifford    v.   Republican  ance  of  the  judgment  of  the  justice 

Valley,  etc.,  R.  Co.,  20  Neb.  538;  Sher-  against  the  defendant  on  the  neglect  of 

wood  7*.  McKinney,  5  Whart.  (Pa) 435.  the  latter  to  enter  his  appeal;  but  it 

Waiver  of  OlQeetlon.  —  Where  the  tran-  was  held  that  whether  the  authority  of 

script    was    filed  after  the  time  pre-  the  state's  attorney  was  paramount  to 

scribed,  it  was  held  that  by  a  general  that  of  the  grand  juror  or  not,  in  the 

appearance     the    appellee    conferred  absence  of  proof  to  the  contrary  the 

jurisdiction  upon  the  appellate  court,  acquiescence  of   the  state's    attorney 

Steven  v,  Nebraska,  etc.,  Ins.  Co.,  29  would  be  presumed. 
Neb.  187.  8.  Heflin   v    Owens,    10    Ark.    265; 

1.  Bernicker  v.  Miller,  37  Mo.  498;  Barr    v.    Logan.    5    Harr.    (Del.)    52; 

Wilsonv.  Wilson,  23  Neb.  455:  Slavenf.  Moore    v.     Hansen,     75    Mich.     564; 

Hellman,  24Neb.  646;  Wilde  t/.  Preuss,  Gadsby  v.  Stimer,  79  Mich.  262;   Gid- 

33  Neb.  790;  Spaulding  V.  Wood  worth,  eon    v,   Hughes,   21    Mo.    App.    52S; 

42  Vt.  570;   Carruth  v.  Tighe,  32  Vt.  Vaughn  v.  Missouri  Pac.  R.  Co.,  17 

626.  Mo.  App.  4:  Matson  v  Hannibal,  etc  , 

Authority  of  Court  under  Statute.  —  In  R.  Co.,  80  Mo.  229;    State  v.  Ivie,  118 

Vermont  it  was  held  that  where  the  ap-  N.  Car.  1227;    State  v,  Johnson,  64  N. 

pellee  entered  the  appeal  for  affirmance.  Car.  581 ;  Allen  v.  Jackson,  86  N.  Car. 

the  appellate  court  had  no  authority  321;    Wood  v.   Bronson,  2    Pa.   Dist. 

beyond  the  express  terms  of  the  stat^  Rep.  746;    Pelton  v.  Blooming  Grove, 

ute,    which    required    an    affirmance.  3  Wis.  310;  Hale  v,  Thayer,  2  Chand. 

Spaulding  v,  Woodworth,  42  Vt.  570.  (Wis.)  68      See  supra^  I.  3.  Must  Appear 

Filing  Amended  Copies.  —  Where  the  Affirmatively,  II.  7.  b,  (3)  Should  Show 

copies  first  filed  by  the  appellee  foi  an  Jurisdiction, 

affirmance  of  his  judgment  are  defect-  The  rule  that  the  jurisdiction  of  an 
ive,  the  appellee  may  be  allowed  to  file  inferior  court  must  affirmatively  ap- 
amended  copies,  and  it  was  held  that  pear,  has  been  said  to  relate  chiefly  to 
the  appellant  could  not  appear  and  de-  the  case  where  the  record  is  brought 
mand  as  of  right  a  trial  upon  the  merits  before  a  superior  court  for  review  or  is 
upon  the  filing  of  such  amended  copies,  questioned  in  some  collateral  proceed- 
though  he  might  show  cause  against  ing.  Clyde,  etc.,  Plank  Road  Co.  v, 
the  affirmance  of  the  judgment.  Car-  Parker,  22  Barb.  (N.  Y.)  323.  But  see 
ruth  z/.  Tighe.  32  Vt.  626.  Jackson  v,  Rowland,  6  Wend.  (N.  Y.) 

In  tho  Abeenoe  of  a  Statute  providing  666;  Dickinson  v   Smith,  25  Barb.  (N. 

for  such  a  course,  it  was  held  that  an  Y.)  102. 

appellee  had  no  power  to  enter  a  cause        Where  the  Jurisdiotion  May  Be  Extended 

in  the  appellate  court,  and  that  his  ac-  by  Coneent,  under  a  statute,  such  con- 
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(2)  Jurisdiction  of  Appellate  Court — (a)  la  Gencr&L  —  It  has  also 
been  held  that  certain  conditions  prerequisite  to  the  jurisdiction 
of  the  appellate  court  should  be  shown  by  the  justice's  return,' 

sent  win  be  presumed  on  appeal  if  it  mous,  6  N.  J.  L.  230,  it  was  held  to  be 

does  not  appear  that  there  was  an  ob-  necessary  that  the  transcript  of  the  jus- 

jection  to  the  exercise  of  the  extended  tice's  docket  should  show  that  the  aA- 

jurisdiction    before  a   justice.      Ches-  davit  required  was  made  and  filed  at 

more  v.  Barker,  loi  Iowa  576.  the   time  of  the  filing  of  the  appeal 

Juriidietioii  Appearing  from  Whole  Ree-  bond, 
ord. —  If  the  jurisdiction  of  the  justice        Though  the  filing  of  the  affidavit  is 

does  not  appear  from  the  statement  of  not  noted  in  the  justice's  docket,  if  aa 

the  cause  of  action,  it  may  neverthe-  affidavit  appears  by  the  papers  sent  up 

less  appear  in  the  transcript  of  the  jus-  to  be  indorsed  on  the  back  of  the  ap- 

tice.     Fields  v.  Wabash,  etc.,   R.  Co.,  peal  bond  and  sworn  toon  the  same  day 

80  Mo.  203:    Barnett  f.  Atlantic,  etc.,  the  bond  was  filed  and  before  the  same 

R.  Co.,  68  Mo.  56;    Iba  v,  Hannibal,  justice   who   rendered   the  judgment, 

etc.,  R.  Co.,  45  Mo.  469.  the  presumption  is   that  the   affidavit 

Where  it  is  averred  in  the  statement  was  made  and  filed  with  the  justice 
and  established  by  evidence  that  the  at  the  time  of  the  filing  of  the  bond 
place  where  certain  stock  was  killed  and  demanding  the  appeal,  as  to  reject 
was  in  a  certain  township  and  within  a  the  affidavit  it  is  necessary  to  presume 
certain  county,  and  the  transcript  a  fraud  committed  by  the  justice  in 
shows  that  the  person  before  whom  the  antedating  the  affidavit  or  suffering  it 
suit  was  brought  was  a  justice  of  the  to  be  indorsed  on  the  bond  after  the 
peace  for  said  township,  the  official  complaint  was  filed  and  the  appeal  de- 
character  of  the  justice  \%  prima  facie  manded,  which  is  inadmissible,  the 
established.  Burger  v,  St.  Louis,  etc.,  presumption  being  that  the  justice  did 
R.  Co.,  52  Mo.  App.  119.  right.     Carman  v.  Smick,   14  N.  J.  L. 

Where  all  the  papers  sent  up  showed  119. 
that  the  case  had  been  tried  in  a  cer-        QonvioUon  In  Criminal  Proeeeation.  — 

tain    county    before  a  justice  of  the  In  Com.  v.  Burns,  8  Gray  (Mass.)  483, 

peace  for  that  county,  it  was  held  that  on  appeal  from  a  conviction  before  a 

the  transcript  of  the  proceedings  need  justice,  a  motion  in  arrest  of  judgment 

not  set  forth  the  county  in  which  the  was  sustained  upon  the  ground  that 

cause  was  tried  nor  the  official  charac-  the  jurisdiction   to  which   the  appeal 

ter  of  the  officer  before  whom  it  was  was  taken  was  wholly  appellate  and 

tried.     Case  v^  Rowland,  17  N.  J.  L.  76.  must  appear  upon  the  papers  filed  in 

1.  Merrill   v.  Manees,  19  Ark.   647;  the  case,  and  that  among  the  necessary 

Devore  v,  Staeckler,  49  Mo.  App.  547.  papers  there  must  be  a  copy  of  the  con- 

Hotioe  of  AppeaL  —  Thus  it  lias  been  viction  duly  certified, 
held  that  the  notice  of  appeal  required  In  Com.  v.  Hersey,  (Mass.  1887)  9 
by  statute  is  a  jurisdictional  prerequi-  N.  £.  Rep.  838,  on  appeal  from  a  con- 
site  to  the  allowance  of  the  appeal,  and  viction  before  a  justice,  a  motion  to 
that  the  return  of  the  justice  must  quash  the  complaint  was  overruled,  and 
show  this  fact.  Looney  v,  Drometer,  it  was  held  that  the  following  record  of 
(Minn.  1897)  72  N.  W.  Rep.  797  \citing  the  trial  justice  sufficiently  showed  that 
McFarland  v.  Butler,  11  Minn.  72;  the  defendant  was  convicted  and  the 
Marsile  v,  Milwaukee,  etc.,  R.  Co.,  23  time  when  he  was  tried  and  convicted. 
Minn.  4].  "  By  virtue  of  the  within  warrant,  the 

But  where  all  the  statutory  require-  respondent  is  brought  into  court  this 

ments  relating  to  the  taking  of  an  ap-  twenty-fifth  day  of  June,  A.   D.  1886, 

peal  have  been  complied  with  in  fact,  and   the   within  complaint  is  read  to 

It  has  been  held  that  the  mere  failure  him;  and,  being  asked  whether  he  is 

of  the  certified  justice's  docket  to  show  guilty    or    not   guilty    of  the  offense 

the  receipt  of  the  notice  of  appeal  and  withm  charged  upon  him,  says  that  he 

the  filing  of  the  undertaking  will  not  is  not  guilty,  but,  after  due  and  full 

divest  the  appellate  court  of  its  juris-  examination,  it  was  considered  by  me 

diction.      Warder  v.   Raymond,  7    S.  that  he  is  guilty  of  the  offense  charged 

Dak.  451.  against  him.     It  is  therefore  ordered 

Affidavit    for    Appeal.  —  In     Anony-  by  said  court  that  he  pay  a  fine,*'  etc. 
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but  in  some  cases  a  presumption  is  indulged  until  the  contrary 
appears  that  a  case  appearing  to  be  in  the  appellate  court  was 
properly  brought  there.* 

(b)  Bight  to  AppeaL  —  It  has  been  held  that  the  transcript  or 
papers  returned  to  the  appellate  court  should  show  the  right  of 
appeal.* 

(o)  AUawuM  of  Appoftl.  —  It  has  sometimes  been  held  that  the 
allowance  of  an  appeal  where  required  must  be  certified  by  the 
justice  in  his  return;*  but,  on  the  other  hand,  where  a  compli- 
ance by  the  defendant  with  the  requirements  of  the  statute  for 
perfecting  an  appeal  appears,  this  has  been  held  to  be  sufficient 
without  the  formal  certification  by  the  justice  that  the  appeal  was 
granted.*  The  appeal  exists  when  the  appeal  bond  is  accepted 
and  approved,  and  the  further  action  of  the  justice  in  sending  up 
the  transcript  and  papers  is  held  to  be  only  ministerial.^ 

/.  Conclusive  Effect  of  Return.  —  The  justice's  return 

1.  Wolf  V.  State,  ii  Ind.  231;  Sholts  App.   34;   Tar  water  v.  Long,  36  Mo. 
v.  Judges,  2  Cow.  (N.  Y.)  506.  App.    182;    Rogers  v.    Hill,    i    Yerg. 

2.  Appeal  from  Judgmant  Bendered  In  (Tenn.)    400;      Hall     v,     Bewley,    11 
PefandanVi  Abtanee.  —  Where  an  appeal  Humph.  (Tenn.)  106. 

cannot  be  prosecuted  by  a  defendant  Tht  Badtal  in  the  Appeal  Bond  that  the 

from  a  judgment  rendered  in  his  ab-  apeal  has  been  granted  has  been  held 

sence,  the  appeal  papers  should  show  to  be  insufficient.     Rogers  v.  Hill,   i 

that  the  judgment  was  rendered  in  the  Yerg.  (Tenn.)  400;  Hall  z\  Bewley,  11 

presence  of  the  defendant,  Vandoren  Humph.  (Tenn.)  106. 

f.  Vandoren,  10  N.  J.  L.  286;   though  BitoropanQy  in  Hames.  —  Where  it  was 

this  need  not  appear  in  express  terms,  certified  that  **  H.   H.  Free  appeared 

Reeves  v.  Wilson,  14  N.  J.  L.  116.  and   filed  bond   with    Frank   Burt  as 

Appeal  Hot  Allowed  fromBofanlt  Jndg-  security,  and  asks  that  an  appeal  be 

mont.  —  Where  an  appeal  could  not  be  granted,"  etc.,  and  the  appeal  bond  re* 

taken  from  a  judgment  by  default,  the  cited  that  the  appeal  was  asked  by  Bert 

record    sufficiently    showed    that    the  Free,  it  was  held  that  the  appeal  should 

judgment  was  not  by  default  when  it  be  regarded  as  taken  by  Bert  Free  and 

stated   that  the   parties  appeared    by  not  by  H.  H.  Free.     York  v.  Free,  38 

their  attorneys.     Pryor  Zf,  Williams,  7  W.  Va.  336. 

Ark.  295.  4.  Rapley  v.    Brown,    12    Ark.    80; 

Judgment  upon  Terdiet.  —  The  record  Hanna  v.  Kankakee,  34  111.  App.  186; 

must  show  the  entry  of  a  judgment  Littell  v.    Bradford,   8   Blackf.    (Ind.) 

upon  the  verdict  of  a  iury.     Griswold  185;  Wolf  v.  State,  11  Ind.  231;  Humble 

t/.  Burroughs, 60  Hun  (N.  Y.)  558.     See  v.     Williams,    4    Blackf.    (Ind.)   473; 

supra^  IV.  2.  b,  (4)  Verdict  Without Judg-  Rodenbough  v.  Rosebury,  24  N,  J.  L. 

ment,  49I. 

Bight  to  Appeal  Ariiin^  Out  of  Oral  floftoient  Showing.  —  Where  the  record 

Plea.  —  In  Johnson  v,  Williams,  48  Vt.  shows    '*  appeal  prayed  and  granted, 

565,  it  was  held  that  a  motion  to  dis-  affidavit    and    bond    filed,    June    4th, 

miss  an  appeal  only  reaches  such  de-  1842,"  this  is  sufficient  showing  that 

fects  as  are  apparent  on  the  face  of  the  the  appeal   was  prayed   and  granted 

appeal  copies,  and  where  the  right  to  though   the  entry  appears    upon    the 

appeal  arises  out  of  the  character  of  margin  of  the  record,  justices  of  the 

the  defendant's  plea,  which  is  oral,  the  peace  not  being  held  to  strict  rules  of 

copies  of  the  appeal  ordinarily  setting  technical    formality.      Pryor    v,    Wil- 

forth  only  so  much  of  the  pleadings  as  liams,  7  Ark.  295.    See  also  Bennett  v. 

were  reduced   to  writing,  the  appeal  Kite,  9  N.  J.  L.  106. 

will  not  be  dismissed  because  the  ap-  The  Appellant  Kay  ihow  by  AffldftTlt 

peal  copies  do  not  disclose  the  right  of  that  the  appeal  was  prayed.     Frazer  v. 

appeal.  Smith,  6  Blackf.  (Ind.)  210. 

8.  Moulder    v,    Anderson,    63    Mo.  6.  York  v.  Free,  38  W.  Va.  336. 
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is  conclusive  of  the  statements  therein  contained,  and  cannot 
generally  be  aided  or  contradicted  by  parol  testimony.* 

Improper  Matttr  InMrted  in  Traaieript.  —  Entries  in  the  transcript 
which  the  justice  has  no  authority  to  make  are  of  no  e£fect,  and 
will  be  rejected.* 

g.  Amendment  of  Return.  —The  return  of  the  justice  of 
the  peace  being  conclusive,  if  there  is  any  omission  or  inaccuracy 
in  material  parts  thereof  the  party  may   suggest  a  diminution  of 

the  record  and  have  a  further  or  amended  return,'  which  is  very 

1.  Arkansas,  —  Moehring  v,  Kayser,  In    Missouri    the     statute    provided 

21  Ark.  457.  that  "  in  all  cases  where  property  or 

Kansas.  —  Struber  v,  Rohlfs,  36  Kan.  effects  shall  be  attached,  the  defendant 

302.  may  put  in  issue,  by  a  verbal  plea,  in 

Michigan. — Barker  v,  Wheeler,  44  the  nature  of  a  plea  in  abatement.  00 

Mich.  176.  oath,  the  substance  of  which   shall  be 

Minnesota.  —  Plymat   v.    Brush,    46  noted  by  the  justice  on  his  docket,  the 

Minn.  23.  existence  of   the  facts  alleged  in  the 

New  York.  —  Suiter  v.   Kent,  12  N.  affidavit  on  which  the  attachment  was 

Y.  App.  Div.  599;  Young  v.  Conklin,  3  sued  out."     It  was  held  that  this  did 

N.  Y.   Misc.   Rep.  (Rockland    County  not  negative  the  conclusion   that  the 

Ct.)  122;    Peck  V.   Richmond,  2  £.  D.  defendant   may   file   a   formal  plea  in 

Smith  (N.  Y.)  380;  McCaffertyv.  Kelly,  abatement  before  the  justice,   verified 

2  Sandf.  (N.  Y.)  637;  Spence  v.  Beck»  i  by  affidavit,   that    the    justice    might 

Hilt.  (N.  Y.)  276;  Kilpatrick  v.  Carr,  3  transmit  such    a  plea   to   the   Circuit 

Abb.  Pr.  (N.  Y.  C.  PI.)  117.  Court  with  the  other  papers  in  the  case, 

Pennsylvania. — Hi ndman  z^. Doughty,  and  that  the  Circuit  Court  might  treat 

172  Pa.  St.  573;  Foss  V.  Bogan,  92  Pa.  it  as  putting  in  issue  the  existence  of 

St.  296;    Evans  v.  Brobst,   5  Pa.  Dist.  the  facts  alleged  in  the  affidavit  for  the 

Rep.  30:  Delaware,  etc..  Canal  Co.  v.  attachment,  although    the  justice  did 

Loftus,  71  Pa.  St.  419.  not  see  fit  to  note  it  on  his  docket. 

South  Dakota.  —  Mouser  v.   Palmer,  Meyers  v.  Boyd,  37  Mo.  App.  532. 

2  S.  Dak.  466.  IxTttgtilar  Amendment  by  Consent  —  In 

Wisconsin.  —  Hewett  v.  Currier,  63  Hills  v.  Miles.  13  Wis.  625,  it  was  said 

Wis.  386.  that  where  there  was  no  attempt  to  dis- 

Contr&.  —  On  the  other  hand,  it  is  pense  with  an  actual  appeal  the  parties 
held  that  the  record  of  a  justice  is  not  might  consent  to  irregular  proof  show- 
such  a  record  as  cannot  be  supple-  ing  that  the  appeal  was  taken, 
mented  by  proof  aliunde.  Behymer  v.  Where  There  Is  an  Obvions  Clerietl 
Nordloh,  12  Colo.  352;  Brown  v.  Bee-  Error,  it  has  been  held  that  such  er- 
sett,  13  Iowa  185.  ror  may    be    altogether    disregarded. 

**  It  cannot  be  held  that  because  a  Caughey  v.  Vance,  3  Pin.  (Wis.)  275. 
general  denial  was  filed  before  the  See  also  Lindsay  v.  Tansley.  (Supreme 
justice  it  will  be  conclusively  pre-  Ct.)  i8  N.  Y.  Supp.  317. 
sumed,  ia  the  absence  of  the  required  And  it  has  been  said  that  it  would 
entries  on  his  docket,  that  there  was  be  a  too  rigid  rule  to  refuse  to  allow 
no  other  pleading  there.  We  agree  parol  testimony  to  explain  such  an 
with  the  view  expressed  in  the  opinion  error  as  the  mistake  of  a  justice  in  en- 
in  Gholston  v.  Ramey,  (Tex.  Civ.  App.  tering  the  Christian  name  of  a  witness. 
1895)  30  S.  W.  Rep.  713,.  to  the  effect  Crane  v.  Ward,  3  N.  J.  L.  230. 
that,  with  the  justice's  transcript  in  the  2.  Kimpson  v.  Hunt,  4  Iowa  340: 
state  above  indicated,  it  may  be  shown  Savier  v.  Chipman,  i  Mich.  116;  Raw- 
in  the  County  Court  by  parol  testimony  son  V.  Adams,  17  Johns.  (N.  Y.)  130; 
what  the  pleadings  actually  had  been  Swart wout  v.  Roddis,  5  Hill(N.  Y.)  118. 
in  the  justice's  court.  From  the  testi-  8.  Weddell  v.  Seal,  45  Miss.  726; 
mony  on  the  record,  the  court  did  not  Elsanger  v.  Grovijohn,  29  Neb.  139; 
err  in  not  striking  out  the  matter  Kearney  v.  Pennock,  2  Pa.  Dis^  Rep. 
pleaded."  Howard  v.  Faggard,  (Tex.  32;  Cochran  v.  Parker,  6  S.  &  R.  (Pa.) 
Civ.  App.  1895)  32  S.  W.  Rep.  188.  549;  Hewett  v.  Currier,  63  Wis.  386. 
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often  held  to  be  his  only  remedy ;  ^  but  for  such  a  defect  or  omis- 
sion the  court  should  not  dismiss  the  appeal,  but  an  amendment 
of  the  return  should  be  awarded,'  although  a  motion  to  dismiss  is 


In  a  Grimiiial  Case  the  appellee  ob-  Smith  v.  Victorin,  54  Minn.  338; 
jecied  10  the  justice's  docket  on  the  Plymat  v.  Brush,  46  Minn.  23. 
ground  that  there  was  error  therein  in  Relief  in  Equity,  —  Where  an  appeal 
stating  the  time  of  service  of  the  notice  was  dismissed  for  no  other  reason  than 
of  appeal,  and  it  was  held  that  the  jus-  that  the  justice  failed  to  insert  in  the 
lice  might  be  required  by  an  order  of  affidavit  for  appeal  the  date  of  its  ex- 
court  for  an  amended  return  to  answer  ecution,  and  no  opposition  to  the  mo- 
specifically  as  to  such  alleged  error,  lion  to  dismiss  nor  request  to  amend 
State  V,  Christensen,  21  Minn.  500.  was  made,  it  was  held  that  a  court  of 

IrregiUarity  or  Fraud  in  Obtaininff  Be-  equity  would  not  relieve  a  party 
tam.  —  Whatever  irregulariiy  or  fraud  against  a  wrong  produced  by  his  own 
ihere  may  be  in  obtaining  an  order  for  negligence,  and  that  therefore  the  ap- 
an  amended  return,  it  cannot  affect  the  pellant  from  the  judgment  of  the  jus- 
return  itself,  and  the  remedy  of  the  lice  could  have  no  relief  by  reason  of 
party  aggrieved  is  to  move  for  a  further  the  dismissal  of  his  appeal.  Weddell  v, 
amended  return.  Thomas  t/.  Whitlegge,  Seal,  45  Miss.  734. 
(C.  PI.)  14  N.  Y.  Supp.  779.  Facts  Kot  Within  Jnstice'i  Knowledge. 

1.  Iowa,  —  Brown  v.  Beesett,  13  Iowa  —  Under  N.  Y.  Code  Civ.  Pro.,  §  3057. 

185;  Lord  V,  Ellis,  9  Iowa  301.  upon  appeal  errors  in  fact  not  affecting 

Kansas.  —  Struber  v.  Rohlfs,  36  Kan.  the  merits  and  not  within  the  knowl- 


202;  Reedy  t/.  Gift,  2  Kan.  392. 

Minnesota,  —  Plymat  v.    Brush,    46 
Minn.  23;  Smith  v,  Victorin,  54  Minn. 

338. 
New  York,  —  Capewell  v.  Ormsby,  2 


edge  of  the  justice  may  be  determined 
upon  affidavits.  Larocque  v.  Harvey, 
57  Hun  (N.  Y.)  366,  19  Civ.  Pro.  Rep. 
(N.  Y.)  109;  Griffin  v,  Norton,  (Buffalo 
Super.  Ct.)  5  N.  Y.  St.  Rep.  812.     But 


E.  D.  Smith  (N.  Y.)  180;  Peck  v.  Rich-    the  provision  does  not  apply  to  matters 


mond,    2    E.    D.   Smith  (N.   Y.)  380; 
Young  V,  Conklin,  3  N.  Y.  Misc.  Rep. 
(Rockland  County  Ct.)  122;   Suiter  v, 
Kent,  12  N.  Y.  App.  Div.  599. 
Oregon  —  Jacobs  v.  Oren,  30  Oregon 

593. 

South  Dakota,  —  Mouser  v.  Palmer, 

2  S.  Dak.  466. 


which  are  within  the  justice's  knowl- 
edge. Tourdan  r.  Healey,  22  Civ.  Pro, 
Rep.  (N.  Y.  C.  PI.)  157;  Vallen  v,  Mt- 
Guire,  49  Hun(N.  Y.)  594. 

2.  Boiles  V.  Barnes,  4  Blackf.  (Ind.) 
176;  Cook  V,  U.  S.,  I  Greene  (Iowa)  39; 
Allen  V,  Joice,  8N.  J.  L.  135;  Sherman 
z;.  Green,  90  Hun  (N.  Y.) 462;  Demming 


Wisconsin,  —  Hewett  v.  Currier,  63  v,  Weston,  15  Wis.  236. 
Wis.  386.  ConolnsiToness  of  Amended  Betnrn.  — 

Falsified  Seoord.  —  In  Landa  v.  Har-  Where  a  party  asks  for  a  further  re- 

ris,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  turn,  he  is  bound  by  it  when  it  is  made. 

551,  it  was  held  that  there  was  no  duty  Thus  where  an  action  was  commenced 

on  the  appellate  court  to  try  an  appeal  against  two  defendants,  and  the  jus. 


upon  a  record  which  had  been  mate- 
rially falsified;  and  where  it  appeared 
ihit  the  record  had  been  altered  to 
affect  the  costs  in  case  of  judg- 
ment in  the  appellate  court  for  the 
same  amount  as  was  had  in  the  jus- 
tice's court,  and  the  party  chargeable 
with  the  alteration  was  given  an  op- 


tice's  docket  showed  that  the  judgment 
was  rendered  against  **  the  defendant," 
upon  a  further  return  showing  that  the 
judgment  was  rendered  against  both  the 
defendants  and  that  objection  appeared 
in  the  action,  both  defendants  are 
bound  by  the  return  as  to  the  jurisdio 
tion  of  their  persons.     H inkle  v.  Col- 


portunity  to  correct  the  record  by  cer-  lins,  (Mich.   1897)  71   N.  W.  Rep.  481. 

tiorari  and  refused  to  do  so,  the  cause  See  also  Prall  v,  Waldron,  2  N.  J.  L. 

should  be  dismissed.  135. 

Acqnieeeenoe  in  Truth  of  Betnm.  —  If  a       Amendment  Contradicting  Original  Be- 

parly  does  not  procure  an  amended  re-  turn.  —  In  Bennett  v,  Taylor,  70  Hun 

turn  he  is  deemed  to  have  acquiesced  (N.  Y.)  51,  it  was  held  that  an  amended 

in  the  truth  of  what  the  return  states,  return  cannot  be  made  which  will  abso- 

Peck  V,  Richmond,  2  E.   D.  Smith  (N.  lutely  contradict  what  is  stated  in  the 

Y.)  383;    Lord   V,   Ellis,  9   Iowa  301:  original   return.     See   also   Barber    v, 
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made  before  the  motion  for  the  rule  on  the  justice.* 

Voeattity  of  Order  of  Court.  —  On  the  other  hand,  the  return  of  the 
justice  should  be  correct  in  the  first  instance,*  and  it  is  often  held 
that  when  he  has  once  made  his  return  his  original  authority  is 
gone,  and  he  cannot  of  his  own  motion  make  an  amendment 
thereof,  but  any  amendment  which  he  might  make  must  be  under 
the  authority  and  by  the  order  of  the  appellate  court,*  or  with  the 
consent  of  the  parties.*  It  has,  however,  been  held  that  receiv- 
ing and  acting  upon  an  amended  return  is  equivalent  to  a  previous 
order  requiring  the  justice  to  make  it.* 

h.  Certification  of  Return.  —  The  return  contemplated  by 
a  statute  requiring  it  is  such  as  to  give  credence  to  the  transcript, 
process,  or  papers,  and  without  the  certificate  of  the  justice  before 
whom  the  proceedings  were  had  or  some  form  of  authentication 
by  him  the  appeal  will  not  be  recognized  by  the  appellate  court.* 

Stettheimer,  13  Hun  (N.  Y.)  198;  Fitz-  transcript  of  the  record  as  it  stood  when 

gerald  v,  Fitzgerald,  25  Hun  (N.  Y.)  the  appeal  was  perfected. 

319;    Thompson  v.  Sheridan,  80  Hun  8.  Moore  v.  Hansen,   75  Mich.  564; 

(N.  Y.)  34.  Norton  v.   Porter,  63  Mo.  345:  Smith 

Amended  Betnm  by  Sneoeiior  in  Offlee.  v.  Chapman,  71  Mo.  217;  Thomas  9. 

—  A  successor  in  office  to  the  justice  of  Moore,  46  Mo.  App.  22;  Zabriskie  v, 
the  peace  who  made  the  original  return  Wilder,  12  Daly  (N.  Y.)  527;  Beville 
has  power  under  the  direction  of  the  v.  Cox,  T09  N.  Car.  265. 

appellate  court  to  supply  from  the  offi-  4.  Beville  v.  Cox,  109  N.  Car.  268. 

cial   records    of  his    predecessor   any  6.  Norden  v,  Jones,  33  Wis.  603.   See 

omissions  in  the  transcript.     St.  Louis,  also  People  v.  Lmzey,  79  Hun  (N.  Y.) 

etc.,  R.  Co.  V.  Hurst,  52  Kan.  612.  33;     Smith    v,   Snodgrass,    4    Greene 

The  Oppodte  Party  Is  Entitled  to  Kotiee  (Iowa)  282,  wherein  the  amended  re- 

so  that  he  may  resist  a  motion  for  an  turn  was  sent  up  within  the  time  pre- 

amended  return.     Moore  z/.  Hansen,  75  scribed  for  making  the  return 

Mich.  564;  Beville  v.  Cox,  109  N.  Car.  Betum Before  Showing  Cause.  — Where 

265,  wherein  it  is  said:  **  Doubtless  the  a  party  obtains  an  order  to  show  cause 

judge,  if  the  parties  consented,  or  with-  requiring  a  justice  to  amend  his  return 

out  their  consent,   might   permit    the  in  certain  particulars  or  show  cause  to 

supplementary  returns  to  be  filed,  but  the  contrary,  the  justice  is  authorized 

he  did  not  do  so.     If  a  recordari  had  immediately     to     file     a     return     so 

been   applied    for,   the  adverse   party  amended,  without  waiting  for  a  final 

would  have  had  notice  and  been  put  on  order  upon  the  motion,  if  the  facts  io 

inquiry,  of  which  benefit  he  was  de-  his  judgment  require  such  amendmenL 

prived  by  the  volunteered  action  of  the  Thomas  v,  Whitlegge,  (C.  PI.)  14  N.  Y. 

justice."  Supp.  779. 

1.  Boiles  V,  Barnes,  4  Blackf.  (Ind.)  Ning  Within  Time  Without  Order.  — 
176,  holding  further  that  if  no  motion  Where  the  transcript  is  filed  bv  either 
for  an  amended  return  is  made  the  ap-  party  within  the  time  prescribed  by 
peal  might  be  dismissed.  law,  the  appellate  court  acquires  juris- 

2.  Beoord  Altered  After  Appeal  Perfeoted.  diction  though  the  transcript  be  an  im- 

—  In  Stuttle  V,  Bowers,  31  Kan.  434,  it  perfect  one,  and  has  authority  to  order 
was  held  that  after  the  appeal  is  per-  a  perfect  transcript  sent  up;  but  the 
fected  by  the  filing  and  approval  of  an  same  purpose  is  accomplished  if  the 
appeal  bond,  it  is  the  duty  of  the  jus-  perfected  transcript  is  voluntarily  fur- 
tice  to  make  out  a  transcript  of  the  nished  by  the  party  without  an  order 
record  as  it  stood  at  that  time,  and  if  of  the  court.  Fulton  v  Ryan,  33  Neb. 
the  justice  attempts  to  alter  the  record  456. 

after  the  appeal  is  perfected   the  ap-        6.  Watts  v.  Hill,  7  Ark.  203:  Weaver 
pellant   is   entitled   to  have  an  order    v.  Russell,  16  Pa.  Co.  Ct.  Rep.  428. 
requiring  him  to  send  up  an  amended        SuAdeney.  —  Technical  Accuracy  ntt^ 
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But  if  there  is  a  defect  in  the  certificate,  the  appellant  may  have 
a  rule  on  the  justice  to  correct  the  defect ;  the  jurisdiction  of  the 
appellate  court  would  not  be  affected  by  such  defect,  and  it  would 
not  be  proper  for  the  court  to  strike  out  the  transcript  on  file  on 
that  account.  ^  It  has  also  been  held  that  the  entire  omission  of 
the  justice  to  certify  his  transcript  is  amendable,  and  that  the 

npt  be  adhered  to.     Nevells  v,  Sisson,  justice  at  any  time  before  the  trial  to 

lo  Ark.   249;   Turner  v,  Harrison,  43  put  his  seal  to  it.     Henry  v,  Campbell* 

Ark.  233.  24   N.   J.   L.   141,  citing  Thompson  v. 

The  following  certificate  was  held  Sutton,  6  N.  J.  L.  220. 
sufficient:  **  I  hereby  certify  that  the  And  again,  while  it  is  held  that  the 
foregoing  is  a  true  transcript  of  the  seal  is  necessary  to  the  regularity  of  a 
proceedings  had  before  me  in  the  above  transcript,  it  is  not  necessary  to  the 
cause,  as  appears  from  my  docket,  jurisdiction  of  the  appellate  court,  and 
Given  under  my  hand  and  seal,"  etc.  may  be  waived  by  failure  to  take  ad- 
Whitney  V.  Mills,  6  Blackf.  (Ind.)  vantage  of  the  defect  at  the  earliest 
545;  Wiley  t/.  Forsee,  6  Blackf.  (Ind.)  period.  Lewis  z^.  Hazel,  4  Harr.  (Del.) 
247.  470.   wherein  it  is  said  that  the  tran- 

The  justice  need  not  certify  that  the  script  is  not  certified  under  a  seal  such 

certificate  is  made  under  his  hand  and  as  is  recognized  b^  the  common  law, 

seal,  but  his  signature  and  seal  appear-  but  by  a  scroll,  which,  in  point  of  fact, 

ing,  they  will  be  presumed  to  be  the  although  called  a  seal,  does  not  give 

signature  and  seal  of  the  justice,  and  any  authenticity  whatever  to  the  tran- 

if  the  appellee  has  any  doubt  about  the  script. 

fact  he  should  take  a  rule  upon  the  1.  Waters  v,  Kirby,  i  Houst.  (Del.) 

justice  to  certify  whether  the  seal  is  364;    McNichols  v  Hunt,  43  111.  App. 

his  or  not.     Henry  v.  Campbell,  24  N.  451;  Coates  v,  Bryan,  (Tex.  Civ.  App. 

J.  L.  141.  1897)  40  S.  W.  Rep.  748,  wherein  there 

Signature, — Where    a    justice    de-  was  a  failure  by  the  justice  to  certify 

scribes  himself  by  name  in  the  caption  his  transcript  as  the  law  directed,  and 

of  his  return,  it  has  been  held  to  be  un-  a  motion  was  made  by  the  appellee  in 

necessary  that  his  signature  should  be  the  appellate  court  at  the  time  the  case 

added   at  the   end  of   his    certificate,  was  called  for  trial  to  dismiss  the  ap- 

Smarl  v,  Howe,  3  Mich.  590.  peal    on    account    of    such  omission. 

So  the  addition  of  the  title   of  his  which  motion  was  granted,   the   trial 

office  has  been  held  to  be  unnecessary  court  refusing  leave  to  the  appellant 

to  a  proper  authentication  by  a  justice  for  sufficient  time  to  have  the  justice 

of  the  peace.     People  v.  Rensselaer  C.  file  a  transcript  in  accordance  with  the 

PI..  6  Wend.  (N.  Y.)  543.     And  a  de-  requirements  of  the  law  or  to  attach  his 

scription  as  "  justice  "  has  been  held  certificate  nunc  pro  tunc  to  the   tran- 

sufficient  without  adding    the    words  script  on  file.     This  action  of  the  trial 

'*  of  the  peace.'*    Com.  v.  Downing,  4  court  was  held  to  be  error,  the  court 

Gray  (Mass.)  29.  saying:  '*  If  there  had  been  no  attempt 

A  signature  as  "  justice  '*  instead  of  on  the  part  of  the  justice  of  the  peace 

'*  trial  justice  "  has  been  held  to  be  to  comply  with  the  law,  and  said  tran- 

sufficient.      Com.   v,   McParland,    145  script  had  not  been  filed  on  or  before 

Mass.  378.     See  also  Com.  v,  Jeffts,  14  the  second    term,  as  required  by  the 

Gray  (Mass.)  19.  provisions    of    the  statute,   the  court 

Secil  —  The  omission  in  the  record  of  would  have  been  authorized  to  dismiss 
the  justice's  seal  to  his  certificate  is  a  said  appeal;  but  the  original  papers  in 
mere  misprision  of  the  clerk  and  is  the  cause  having  been  sent  up,  to- 
amendable.  Wiley  V,  Forsee,  6  Blackf.  gether  with  the  transcript  (though  de- 
(Ind.)  247.  fective),  we  think  the  appellants  should 

The  seal  has  been  held  to  be  unneces-  have  been  allowed  a  reasonable  time  to 

sary.      Com.     v.    Downing,    4    Gray  have  the   transcript   perfected,   or,   if 

(Mass.)  29.  necessary,  the  court  should  have  ex- 

On  the  other  hand,  it  has  been  held  tended   to  appellants  its  aid  in   hav- 

that  the  seal  is  necessary,  but  if  omit-  ing  said  transcript  perfected.*'    Citing 

ted  the   transcript  in   that   particular  Shepard  v,  Duke,  (Tex.  Civ.  App.  1894) 

could  be  amended  by  calling  upon  the  28  S.  W.  Rep.  567. 
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appellant  is  entitled  to  a  rule  for  that  purpose. ' 

10.  Joriidietioii  m  Appeal  —  a.  In  General.  —  Jurisdiction  on 
appeal  is  acquired  under  the  statutory  provisions,  as  hereinbefore 
snown,*  and  cannot  be  exercised  unless  the  case  is  removed  in  the 
manner  provided.* 

b.  Dependency  upon  Jurisdiction  of  Justice.  —  Upon 

the  question  of  the  effect  of  failure  of  jurisdiction  over  the  sub- 
ject-matter in  the  justice  of  the  peace,  or  of  excessive  exercise  of 
jurisdiction  by  him,  there  is  some  conflict  of  authority.  The 
better  and  general  rule,  however,  seems  to  be  that  the  jurisdiction 
of  the  appellate  court  depends  upon  that  of  the  justice,  and  that 
if  the  latter  had  no  jurisdiction  the  former  can  acquire  none  by 
an  appeal ;  ^  and  this,  even  though  the  matter  involved  before  the 

1.  Hockenbury  v,  Alpaugh,  34  N.  J.  Missouri. —  Robincu  v.  Nunn,  9  Mo. 

L.  342p  holding  that  if  the  appeUant  is  246;    Webb  v.   Tweedie.  30  Mo.  488: 

prevented  from  obtaining  such  a  rule  MitcheK  Planing  Mill  Co.  r.  Short,  3S 

through  surprise  and  without  any  fault  Mo.   App.  320;   Cooper  v.    Barker,  33 

on  his  part,  in  consequence  of  which  Mo.   App.    181;    Dillard  v.  St.   Louis, 

his  appeal  is  dismissed,  a  mandamus  etc.,  R.  Co.,  58  Mo.  69. 

will  issue  directing  the  appeal  to  be  re-  Nevada.  —  Peacock    v.    Leonard.    8 

instated.  Nev.  84. 

8.  See  the   sections  treating  of  the  South  Dakota.  —  Plunket  v.  Evans,  2 

particular  steps   in  perfecting  an  ap-  S.  Dak.  434. 

peal.  Tennessee.  —  Harris  v.  Hadden,  7  Lea 

8.  Arroyo  Ditch,  etc.,  Co.  v.  Superior  (Tenn.)  216;  Wallen  v.  Lane,  i  Overt, 

Ci.,  92  Cal.  47;  Newman  v.  State,  97  (Tenn.)  74;    Houser   v.  McKennon,  i 

Ga.  367;  Moulder  v.  Andersen,  63  Mo.  Baxt.  (Tenn.)  287. 

App.  34;  Woodruff  V.  Harrell,  67  Tex.  Texas. — Waters    v.    Walker,  (Tex. 

298.  App.  1891)  17  S.  W.  Rep.  1085;  Horao 

4.  Alabama.  —  Lykes  v.  Schwarz,  91  v.  Wahrenberger.  9  Tex.  313;  Boudoo 

Ala.  461.  V.  Gilbert,  67  Tex.  689. 

Arkansas,  —  Collins  v.  Woodruff,  9  Utah.  —  People  v.  House,  4  Utah  369. 

Ark.  463;  Latham  z'.  Jones,  6  Ark.  371;  Wisconsin.  — Cooban  v,  Bryant,  36 

Pendleton  v.  Fowler,  6  Ark.  41.  Wis.  605;  Fell  v.  Fell.  19  Wis.  193. 

Delanvare.  — Barr  v.  Logan,  5  Harr.  Amandmeat.  — Jurisdiction  in  such  a 

(Del.)  52.  case  cannot  be  conferred  by  an  amend- 

Illinois.  —  Taylor  v.   Smith,   64  111.  ment  in  the  appellate  court.     Ladd  v. 

445.  Kimball,  12  Gray  (Mass.)  139;   Webb 

Indiana,  —  Mays  v.  Dooley,  59  Ind.  v.   Tweed ie,   30  Mo.  488;    Rankin  v, 

287;  Pritchardt'.  Bartholomew, 45  Ind.  Fairley,  29  Mo.  App.  587. 

219.  BMtitation   of  Propigty  in  AfvptUats 

Iowa.  —  McMeans    v.    Cameron,  51  Court.  —  In   Dulin    v.  Howard.  66  N. 

Iowa  691.  Car.  433,  the  plaintiff  before  the  justice 

Kansas.  —  Ball  v,   Biggam,  43  Kan.  of  the  peace  commenced  proceedings 

327.  for  the  possession  of  real  estate  and 

Kentucky. — Mitchell  v.    Warden,   5  succeeded.  Upon  appeal  to  the  Superior 

T.  B.  Mon.  (Ky.)  263;  Lane  z^.  Young,  Court  the  defendant  moved  to  quash 

I  Litt.  (Ky.)*40;  Stephens  v.  Boswell,  2  the  proceedings  and  for  a  writ  of  resti- 

J     J.    Marsh.   (Ky.)  29;    Burbage    v.  tution,    which    motion    was  granted. 

Squires,  3  Meic.  (Ky.)  77:  Kirk  v.  Wil-  The  plaintiff  appealed  to  the  Supreme 

Hams,  4  T.  B.  Mon.  (Ky.)  413.  Court,  where,  upon  the  contention  that 

Massachusetts.  —  Ladd  v.  Kimball,  12  the    proceedings    were   void,    it    was 

Gray  (Mass.)  139.  held:  "  We  agree  that  the  defendant 

Michigan.  — Sheldon  v,  Sullivan,  45  may  treat  them  so,  but  It  does  not  fol- 

Mich.  324.  low  that  the  plaintiff  who  initiated  and 

Mississippi.  —  Stier    v.    Surget,     10  has  taken  the  benefit  of  them  can.     He 

Smed.   &   M.   (Miss.)   154;    Crapoo  v.  cannot    take    advantage    of    his   own 

Grand  Gulf,  9  Smed.  &  M.  (Miss.)  205.  v/rong.     If  the  rule  were  absolute,  as 
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justice  is  of  a  class  which  also  belongs  to  the  general  original 
jurisdiction  of  the  appellate  court.  ^  So,  also,  where  a  justice  of 
the  peace  renders  a  judgment  in  a  matter  within  his  jurisdiction, 
upon  appeal  the  claim  cannot  be  enlarged  beyond  the  jurisdic- 
tion of  the  justice,  nor  can  a  judgment  in  excess  of  such  juris- 
diction be  rendered.* 

contended  for,  no  appeal  could  be  had  session  of  a  horse  and  wagon,  the 
fiom  the  justice's  judgment,  and  the  appellate  court  could  permit  the  plain* 
Superior  Court  should  have  dismissed  tif!  to  remit  his  claim  to  the  personal 
the  defendant's  appeal  at  his  costs,  property  and  declare  for  the  debt  alone. 
The  defendant  has  been  deprived  of  the  court  holding  that  it  did  not  follow 
the  possession  of  his  land  by  color  of  that  because  the  magistrate  had  no 
judicial  proceedings,  and  we  think  on  jurisdiction  of  one  count  he  therefore 
general  principles  the  Superior  Court  had  none  of  the  other.  Jones  i\  Pal- 
has  the  right,  which  it  would  have  been  mer,  83  N.  Car.  303. 
an  injustice  not  to  have  exercised,  to  Told  or  Voidable  —  Collateral  Attack. — 
give  him  restitution.  In  addition,  this  In  Pennsylvania  it  was  held  that  if  the 
duty  is  expressly  prescribed  by  section  recovery  in  the  appellate  court  was  be- 
27  of  the  Landlord  and  Tenant  Act,  yond  the  jurisdiction  of  the  justice  of 
1868-69,  c.  156,  p.  335.*'  the  peace,  the  judgment  was  not  abso- 

Jurifdietion  in  Part.  —  In   Bunce   v.  lutely  void,  but  erroneous  merely,  and 

Stanford,  27   Pa.   St.   265,  it  was  held  therefore  could  not  be  collaterally  at- 

that  the  appellate  court  had  jurisdic-  tacked.  Hinds  &.  Willis,  13  S.  h  R. 
tlon  on  an  appeal  from  the  judgment '  (Pa.)  213. 

of  a  justice  of  the  peace  where  part  of  1.  McMeans    v,   Cameron,    51    Iowa 

the  demand  passed  upon  by  the  justice  691;  Plunket  v,  Evans,  2  S.  Dak.  434. 

was  without  his  jurisdiction.     A  part  See  also  Colvin  v.  Peck,  62  Conn.  155. 

of  the  claim  being  within  the  jurisdic-  For  EzceptionB  and  Objeotioni  in  this 

tion,  the  plaintiff  was  entitled  to  re-  regard   and    the  conflict   of  authority 

cover  such  part,  and  although  the  jus-  upon  this  question  see  article  Excep- 

tice  gave  judgment  for  the  whole  claim  tions  and  Objections,  vol.  8,  p.  173. 

on  a]>peal.  the  part  of  the  claim  with-  2.  Alabama,  — Giddensv.  Boiling,  92 

out  the  jurisdiction  of  the  justice  was  Ala.  586. 

properly  rejected,  and   the  judgment  Colorado.  — Thornily    v.    Pierce,    10 

properly  rendered  for  that  which  was  Colo,  250. 

within  the  justice's  jurisdiction.  Connecticut. — Colvin    v.     Peck,     62 

One  of  Several  Counts  Disregarded.  —  Conn.  155. 

So  a  count  not  within  the  jurisdiction  Kansas. — Wagstaif    v,  Challiss,   31 

of  the  justice  was  disregarded  on  ap-  Kan.  212. 

peal,  there  being  other  counts  in  the  Kentucky.  —  Kirk  z/.  Williams,  4  T. 

declaration  within  the  justice's  jurisdic-  B.  Mon.  (Ky.)  413. 

tion.     Lyon  v.  Alvord,  18  Conn.  66.  Massachusetts.  —  Kelley  v.  Taylor,  17 

Complaint  in    Several  Parai^raphs.  —  Pick.  (Mass.)  218. 

In  Mays  v.  Dooley,  59  Ind.  287,  it  was  Michigan.  —  Evers  v.  Sager,  28  Mich, 

held  that  where  an  amended  complaint  47. 

of  several   paragraphs  is  tiled  with  the  Missouri.  —  Shields  v.  Stillman,  48 

justice,  and  the  aggregate  amount  of  Mo.  82. 

the     sums     demanded     exceeds     the  Ohio. — Van  Dyke  ».  Rule,  49  Ohio 

amount  of  which   the  justice  had  ju-  St.  530. 

risdiction,  his  jurisdiction   is    thereby  Pennsylvania.  — Deihm  v.  Snell,  119 

ousted,  and   the  Circuit  Court  on  ap-  Pa.  St.  316. 

peal  can  acquire  no  jurisdiction  though  Tennessee.  —  Crow  z..  Cunningham,  5 

the  amount   demanded  by  each  para-  Coldw.  (Tenn.)  255;    Gray  v.  Jones,  1 

graph  of  the  amended  complaint  be  less  Head  (Tenn.)  542. 

than  the  maximum  limit  of  the  jus-  Amendment  Beyond  Jnstioe'i  Jnritdie- 

tice's  jurisdiction.  tion  Kot  Allowed.  — Colvin  v.  Peck,  62 

Remission  0/  Claim  on  One  Count.  —  Conn.  155;  Van  Dyke  v.  Rule,  49  Ohio 

It   was   held    in    jVor/h    Carolina   that  St.    530;    Kelley   v.  Taylor,    17    Pick, 

where  a  suit  was  brought  before  a  jus-  (Mass.)  218;  Evers  z^.  Sager,  28  Mich.  47. 

tice  claiming  a  debt  of  $50  and  also  pos-  Where    such    an     amendment    was 
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On  the  Part  of  the  Defonduit  a  defense  which  the  justice  could  not 
entertain  cannot  be  interposed  on  appeal." 

EeooTory  Within  Jnstioe'i  Jnriidietion.  —  On  the  other  hand,  it  has  also 
been  held  that  if  the  recovery  on  appeal  is  for  an  amount  within 
the  jurisdiction  of  the  justice,  it  will  not  matter  that  the  declara- 
tion filed  in  the  appellate  court  demanded  an  amount  beyond  such 
jurisdiction.* 

Joriidietion  Beyond  That  of  Jnetioe.  —  In  not  a  few  cases  the  doctrine 
is  maintained  that  upon  appeal  the  trial  is  de  novo  and  the  juris- 
diction is  not  confined  to  that  of  the  justice,*  that  an  amendment 
reaching  beyond  the  jurisdiction  of  the  justice's  court  may  be 
made  in  the  appellate  court,*  or  that  if  the  appellate  court  has 
original  jurisdiction,  and  an  appearance  is  entered,  the  case 
becomes  an  original  one  in  the  appellate  court.* 

In  Criminal  Caiee.  —  On  an  appeal  in  a  criminal  case  the  jurisdiction 
of  the  appellate  court  is  restricted  to  that  of  the  justice.* 

made«  a  second  amendment  reducing  8.  Palmer  v.  Wylie,  19  Johns.  (N.  Y.) 

the  claim  to  its  original  amount  was  276;  Jackson  v.  Covert,  5  Wend.  (N.  Y.) 

permitted  and  held  to  be  proper.  Whit-  139. 

ney  v.  Sears,  16  Vt.  587.  Terdiet  of  Jury  in  Exoees  of  Jnstioe*i 

Consent.  —  In    Vermont  it  was  held  7nrisdiotion.  —  Palmer     v,     Wylie,    19 

that  if  the  justice  could  not  have  juris-  Johns.    (N.    Y.)    276;      M'Kinley     f. 

diction  of  the  subject-matter,  and  the  M'Calla,  5  Binn.  (Pa.)6oo;  Mc  En  tire  v. 

parties  on  appeal  agreed  to  a  trial  be-  McEldufT,  i  S.  &  R  (Pa.)  19. 

fore  a  referee,  they  created  a  tribunal  4.  Boggs  v.  Near,  20  Ind.  395;  Mc 

of  their  own  selection,   and    thereby  Omber  v.  Balow.  40  Minn.  388:  Jacob 

waived  objection  to  the    jurisdiction,  v.  Watkins,  10  N.  Y.  App.  Div.  475; 

Reed  v.  StockwcU.  34  Vt.  206.  Gould  v,  Patterson,   87   Hun  (N.  Y.) 

1.  State  V.  Moor,  9  Nev.  355.  533;  Simpson  v,  Rome,  etc.,  R.  Co.,  48 

Sei-of.  —  U^ihm  v  Snell,  119  Pa.  St.  Hun  (N.  Y.)  113;  Dressier  v.  Davis,  12 

316;  Crow  V,  Cunningham,   5  Coldw.  Wis.  58;  Heath  v.  Heath,  31  Wis.  223; 

(Tenn.)255.     At  least  against  the  plain-  Sellers    v.   Lampman,    63    Wis.    256; 

tiff's  consent.    Smith   v,   Fleming,    9  Zitske  v.  Goldberg,  38  Wis.  216. 

Ala.  768.     See  also  O'Ferrall  t/.  Moore,  Heoeiiity    of    Leave.  —  In  Zitske   v, 

127  Pa.  St.  234.  Goldberg,  38  Wis.  230,  it  was  held  that 

In  Robineit  r/.  Nunn,  9  Mo.  246,  it  the  general  rule  of  law  was  that  on  ap- 

was  held  that  if  a  set-off  filed  in  a  jus-  peal  from  a  judgment  of  a  justice  of 

tice's  court  exceeds  the  jurisdiction  of  the  peace  the  jurisdiction  of  the  Circuit 

the  justice,  he  should  treat  it  as  a  nul-  Court  was  limited  to  that  of  the  justice, 

lity,  and  that  on  appeal  to  the  Circuit  The  court  said    that  although  an  in- 

Court  such  a  set-off  cannot  be  reduced  crease  of  the  claim  for  damages  had 

by  a  credit  so  as  to  bring  it  within  the  been   made  by  leave  of  the  court  in 

jurisdiction  of  the  justice.  some  cases,  by  which  the  plaintiff  had 

Exoess  as  to   Cross-bill.  —  Where  the  claimed  and  recovered  damages  beyond 

justice  has  no  jurisdiction  of  a  cross-  the  jurisdiction  of  the  justice,  without 

bill  the  County  Court  can  acquire  no  such  leave  the  general  rule  would  gov- 

jurisdiction  thereof  on  appeal,  but  the  ern. 

justice  might  have  had  jurisdiction  of  5.  Hart  v»  Carnall-Hopkins  Co.,  103 

the  plaintiff's  suit  and  of  the  defense  Cal.  132;  Behymerz/.  Nordloh,  12  Colo, 

theieto  of  a  failure  of  consideration,  353;  Place  z/.  Welch.  2  Ohio  Dec.  542, 

and  the  County  Court  would  have  juris-  holding  further  that  the  appellate  court 

diction  to  this  extent  on  appeal.     Hall  has  no  jurisdiction  over  the  costs  made 

V.  McGill,  (Tex.  Civ.  App.  1896)  38  S.  before  the  justice. 

W.  Rep.  828.  6.  Feeley's  Case,  12   Cush.  (Mass.) 

8.  Hoffman   v,    Dawson.    11   Pa.  St.  598;  Matter  of  Irvin,  29  Mich.  43. 

280,  Greenawalt  v.  Shannon,  8  Pa.  St.  If  the  Justioe  of  the  Peaoe  Haa  Ho  Jnris- 

466.  diction  of  the  offense,    the    appellate 
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11,  Proceedings  After  Appeal  —  ^.  End  of  Justice's  Juris- 
diction. —  When  an  appeal  is  taken  from  the  judgment  of  a 
justice  of  the  peace  the  cause  is  pending  in  the  appellate  court,  ^ 
and  the  jurisdiction  of  the  justice  is  at  an  end.* 

b.  When  Appellate  Court  May  Proceed.  —  But  notwith- 
standing the  jurisdiction  of  the  justice  is  at  an  end»  the  time  or 
term  at  which  the  cause  stands  for  trial  or  disposition  in  the 
appellate  court  is  generally  controlled  by  express  statutory  pro- 
visions,' as  that  an  appealed  case  shall  stand  for  trial  at  the  term 
following  the  perfection  of  the  appeal  and  the  filing  of  the  papers 
when  these  acts  are  done  a  certain  number  of  days  before  the 
commencement  of  such  term,*  or  making  the  right  to  proceed 

court  can  acquire  none  by  an  appeal,  appeal  cannot  be  made  until  the  first 

Neil  V  State,  43  Tex.  91.  day  of  the  term  to  which   the  appeal 

But  where,  on  the  trial  before  a  jus-  is  entered.    Calvert  v.  Row.  i  Browne 

lice,  the  facts  disclose  that  the  case  is  (Pa.)  256.     But  where  the  appeal  was 

not  cognizable  before  a  justice,  and  it  taken  to  the  October  term,  and  before 

becomes  the  duty  of  the  justice  to  send  the  beginning  of  said  term  the  court 

the  case  to  the  court  having  jurisdic-  ordered  the  appellant  to  have  the  surety 

tion  thereof,  it  has  been  held  that  if  the  on  his  replevin  bond  justify  or  to  file  a 

justice  fails  in  this  regard  and  tries  the  new  bond  by  a  certain  date,  and  the 

case  and  renders  a  judgment  against  appellant  appeared  at  such  date  and 

the  defendant  on  appeal,  the  prosecu.*  procured  an  extension  of  time  within 

tion  should  not  be  dismissed  for  want  which  to  comply  with  said  order,  it  was 

of  jurisdiction  in  the  justice,  but  the  held  that  a  dismissal  of  the  suit  upon 

jury  should  be  discharged  and  the  case  the  final  failure  of  the  appellant  to  com- 

sent  before  the  grand  jury,  or,  if  the  ply  with  the  order,  though  made  before 

proceeding  in  the  particular  court  is  by  the  beginning  of  the  term  to  which  the 

information,  either  a  new  information  appeal  was  returnable,  was  not  error, 

should  be  filed  or  the  case  should  pro-  because  the  court  had  jurisdiction  of 

eced  on  the  original  information  before  the  subject-matter,  and  the  appellant 

the  justice  as  an  original  case.    State  by  appearing  and  procuring  an  extea- 

r.  Barada,  49  Mo.  504.  sion-  of  time   waived  all  questions  of 

Remand  to  Jaitloe  Having  Jnriidiction.  jurisdiction  over  his  person.  Crews  v, 
—  If  at  the  instance  of  the  defendant  a  Chase,  66  111.  App.  344. 
criminal  cause  is  removed  for  trial  be-  Dlfmiisal  Hot  Trial.  — The  court  may 
fore  a  justice  who  has  no  jurisdiction,  dismiss  an  appeal  before  the  term  at 
on  appeal  the  defendant  ought  not  to  which  the  cause  should  be  tried.  Such 
be  allowed  to  escape,  but  the  court  action  is  not  in  any  sense  a  trial  of  the 
should  direct  the  justice  who  issued  the  cause,  but  a  refusal  to  permit  it  to  re- 
warrant  to  proceed,  *'  not  to  try  the  in-  main  on  the  docket  for  trial.  Bell  v^ 
dictment,  but  to  provide  by  order  for  its  Brown,  11  Tex.  Civ.  App.  526. 
removal  to  some  justice  living  in  the  4.  See  generally  Ogden  v,  Danz,  22 
same  township,**  the  latter  having  III.  App.  544;  Vallens  v,  Hopkins,  157 
jurisdiction  in  such  a  case.  State  v.  111.  267;  Hay  ward  v  Ramsey,  74  111. 
Ivie,  118  N.  Car.  1227.  372;  Bessey  v.  Ruhland,  33  111.  App.  73; 

1.  Goodman  v,  Allen,  72  Iowa  616;  Seeberger  v.  Miller,  20  Iowa  428: 
St.  Louis,  etc.,  R.  Co.  v.  Hurst.  52  Knapp  v.  Skeele,  31  Mo.  434;  Matthews 
Kan.  609;  Christian  v,  Dorscy,  (Minn.  z/.  Rankin,  58  N.  J.  L.  584. 

1897)  72  N.  W.  Rep.  568;  Sullivan  V.  lUaitration.  —  Under  a  statute  provld- 

Sanders,  9  Mo.  App.  75;  York  v.  Free,  ing  that  appeals  from  justices  shall  be 

38  W.  Va.  338.  put  on  the  list  for  trial  at  the  first  term 

2.  Miller  v.  O'Reilly,  84  Ind.  168;  to  which  the  same  shall  be  appealed, 
Dean  v.  Kin  man.  15  >feb.  492;  Forbes  provided  that  if  the  appeal  is  taken 
V,  McGuire,  116  N.  Car.  449:  Robinson  within  five  days  prior  to  the  beginning 
V.  Shrouds,  i  Ashm.  (Pa.)  168.  of  such  term  and  if  the  papers  are  not 

3.  Motion  to  Strike  Off  an  Appeal  Before  filed  with  the  clerk  of  said  court  three 
BetnmOay. — A  motion  to  strike  off  an  days  prior  to  the  beginning  of  such 
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dependent  upon  the  docketing  of  the  case  at  a  certain  time  with 
reference  to  the  beginning  of  the  term  to  which  the  appeal  is 

taken, ^  or  upon  the  service  of  notice  upon  the  appellee  at  a 
certain  time.* 

term  the  appeal  shall  be  put  on  the  list  provision.      Matthews  v.   Arnold.   14 

for  trial  at  the  next  term  thereafter,  Hun  (N.  Y.)  378,  ov^r ruling  Townsend 

where  the  appeal  is  taken  within  five  v.  Keenan,  2  Hilt.  (N.  Y.)  544. 

days  prior  to  the  beginning  of  the  next  Hotioe  Dependant  on  Chanuster  of  Ap- 

term  and  the  papers  are  not  filed  with  poal.  —  In    Illinois,    where    an   appeal 

the  clerk  three  days  prior  to  the  begin  from  a  judgment  of  a  justice  of  the 

ning  of  such  term  the  appeal  cannot  be  peace  is  taken  by  filing  bond   in  the 

placed  on  the  list  for  trial  at  such  term,  Circuit  Court,  the  summons  to  the  ap- 

but  must  go  over  to  the  next  succeed-  pellee  is  issued  and  served  upon  him, 

ing  term.     Matthews  v  Rankin,  58  N.  or  two  nihils  have  oeen  returned,  or 

J.  L.  584.  the  appearance  of  the  appellee  has  been 

But  where  the  appeal  is  taken  with-  entered,  which  service    return,  or  ap- 

in  the  prescribed  number  of  days  be-  pearance  has  been  ten  days  before  the 

fore  the  beginning  of  the  next  term,  it  term  of  court  at  which  proceedings  are 

is  held  that  trial  can  be  required  at  taken,  the  appeal  may  be  dismissed, 

the  term  of  the  court  to  which  the  ap-  and  not  otherwise  without  the  consent 

peal  is  taken,  under  the  general  rule  of  of  the  appellant     Rosenthal  v.  Craig, 

practice,  although  the  papers  are  not  66  111.  App.   541*.    Chicago  Dredging, 

filed  until  the  second  day  of  the  term  etc.,  Co.  v.  McCarty,  11   III.  App.  552; 

Rogers  z'.  Hoi  lings  worth,  95  Tenn.  358.  Camp  i\  Hogan,  73  HI.  228;  Sheridan 

Waiver  of  Objection  by  Voluntary  Trial,  v.  Beardsley,  89  111.  477,  Schmidt  v. 

—  By  appearing  and  specially  object-  Skelly.    10  111.  App.  564:  Wollman  v. 

ing  that  sufficient  time  had  not  elapsed  Greshetti,  37  III.  App.  366;  Sutherland 

since  the  trial  of  the  cause  before  the  v,  Lawrence,  60  111.  App.  331;  Pratt  v. 

justice  to  allow  the  hearing  of  the  ap-  Biyant,  2  111.  App.  314.     The  court  has 

peal,  and  then  arguing  the  questions  no  jurisdiction  to  hear  the  case  or  do 

raised  upon  the  appeal  and  submitting  anything  except  continue  it  in  the  ab- 

the  same,   the  party  voluntarily  con-  sence  of  such  summons,  return,  or  ap- 

sents  to  the  trial  of  the  appeal  upon  the  pearance.  Reed  v,  DriscoU,  84  111.  96; 

merits.     Minneapolis  Harvester  Works  Rosenbergs.  Barrett,  2  III.  App.  386; 

v.'Hally,  27  Minn.  498.  Norton  v.  Coggswell,  35  111,  App.  566; 

1.  State  z'.  Edwards,  no  N.  Car.  511.  except  when  both  parties  voluntarily 
See  also  Watts  v,  Naylor,  5  Kan.  App.  appear  and  go  to  trial,  Rosenberg  i. 
146.  Barrett,  2  111.  App.  386. 

2.  Holloman  v.  St.  Louis,  etc.,  R.  Thf  Mere  Filing  of  a  Trial  Notice 
Co.,  92  Mo.  287;  Parks  v,  Igo,  (Tex.  with  the  clerk,  who  neither  marks  it 
App.  1889)  14  S.  W.  Rep.  1069.  See  also  filed  nor  places  it  among  the  papers  in 
Marcotte  v.  Fitzgerald,  45  Minn.  51.  the  case,  is  not  a  compliance  with  the 

KoUoe  After  Continnanoe.  —  Under  N.  statute.     Norton  v.  Allen,  12  111.  App. 

Y,  Code  Pro.,  §  364,  providing  that  an  592;  McVey  v,  Huott.  11  III.  App.  203. 

appeal  may  be  brought  to  a  hearing  wherein  it  was  said:  "  The  design  of 

upon  motion  by  either  party  of  not  less  these  provisions  is  quite  obvious.     It  is 

than  eight  days,  whereupon  the  cause  not  merely  to  bring  the  appellee  within 

is  to  be  placed  upon  the  calendar  and  the  jurisdiction  of  the  court  by  a  volun- 

continued  thereon  without  further  no-  tary  appearance,  but  also  to  place  the 

tice  until   finally  disposed  of,   but  if  evidence  of  such  appearance  on  file, 

neither   party  brings  it  to  a  hearing  where  it  will  be  seen  and  known  by  the 

before  the  end  of  the  second  term,  the  other  party,  so  that  he  for  at  least  ten 

appeal  shall  be  dismissed,  unless  it  is  days  before  the  term  may  have  notice 

continued  by  special  order  tor  cause,  it  of  the  fact  that  the  cause  is  in  a  condl 

was  held  that  an  appeal  upon  questions  tion  to  be  forced  to  trial.*' 

of  law  only,  noticed  and  placed  upon  But   Where  the  Appeal  Is  Perfected 

the  calendar  as  above  provided  at  one  Before  the  Justice  no  further  notice  is 

term,  cannot    be  tried  at  any  subse-  necessary;    the  appeal  is  perfected  by 

quent  term   unless  the  notice  of  eight  the  filing  of  the  bond  with  the  justice 

days  is  given  as  required  by  the  above  and  the  filing  of  the  papers  and  tran- 
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c.  Prosecution  of  Appeal.  —  In  the  absence  of  a  statute  or 
rule  of  court  regulating  appeals  from  justices  of  the  peace,  such 
an  appeal  should  not  be  dismissed  for  want  of  prosecution  until 
it  is  reached  on  the  regular  call  of  the  docket  for  trial.*  But 
when  there  is  a  failure  to  prosecute  the  appeal,  the  appellee  is 
entitled  under  the  statutory  conditions  in  force  either  to  a  dis- 
missal of  the  appeal  *  or  an  affirmance  of  the  judgment. 

.  Tarions  Statutory  Proyisioiui  Are  Also  Made  for  the  purpose  of  expediting 
the  hearing  of  causes  appealed  from  justices'  courts,  with  a  view 
to  disposing  of  such  causes  within  a  limited  time  and  charging  the 
parties  with  the  duty  to  bring  about  this  result.' 

script  of  judgment  ten  days  before  the  the  motion  cannot  be  sustained  with- 

commencement  of  the  term,  and  under  out  it.     Myers  v,   Mitchell,  i  S.  Dak. 

the  statute  the  transcript  and  papers  249. 

on  file  ten  days  before  the  commence-  3.  Hotidng  for  Trial.  —  See  generally 

ment  of  the  term  afford  an  opportunity  Willis  v.  Gimberi,  27  Mich,  gi;  Howe 

to  each  party  to  prepare  for  trial.     Vari-  v.    Elliott,   24  Wis.   677;     Webster    v. 

lens  V,  Hopkins,  157  111.  267.     See  also  School  Dist.  No.  4,  16  Wis.  316;    Vib- 

Bessey  v.   Ruhland,  33    111.  App.  73:  beri   v.  Shepard,    15  Wis.    106;    Fred. 

Boyd  V,   Kocher,  31   111.  295;  Fink  v.  Miller  Brewing  Co.  ».  Quirk,  82  Wis. 

Disbrow,  69  111.  76.  197;  Platto  v.  Western  Union  Tel.  Co., 

1.  Harty    v,   Des   Moines,    etc.,    R.  64  Wis.  341. 

Co.,  54  Iowa  327.  Hotice  of  Trial  Before  Certain  Hnmber 

Xule  of  Court  laooiuiistent  with  Statute.  .  of  Terms.  —  Where  an  appeal  is  taken 

—  Where,  under  the  statute,  the  parlies  on  a  day  subsequent  to  the  rendition  of 

are  considered  in  court,  a  rule  of  court  the  judgment,  and  the  appellant  fails 

cannot  be  made  for  the  purpose  of  re-  to  give  notice  the  required  number  of 

quiring  any  other  kind  of  appearance,  days  before  the  first  day  of  the  term  at 

Jones  2/.  Brown,  i  Pa.  Dist.  Rep.  675.  which  the  appeal  is  triable,  if  notice  is 

2.  Cronin  v.  Sullivan,  61  111.  App.  338;  not  given  before  the  second  term  there- 
Fergus  s*.  Haupt,  54  111.  App.  190;  Lum  after  such  failure  will  authorize  an  af- 
V,  Price,  16  N.  J.  L.  195;  Holloman  v,  firmance  of  the  justice's  judgment. 
St.  Louis,  etc.,  R.  Co.,  92  Mo.  287.  Brownsville  v.  Rembert,  63  Mo.  393; 
See  also  thp  cases  in  the  last  preceding  Page  v,  Atlantic,  etc.,  R.  Co.,  61  Mo. 
subdivision.  78;    Crosby  v.  Clary,  43  Mo.  App.  222; 

The  AppeUa&t,a8  Actor,  is  regarded  as  Wolff  i\  Coffin,  46  Mo.  App.  190;  Rid- 
constantly  in  court,  though  he  was  the  die  v,  Gillespie,  67  Mo.  627. 
defendant  before  the  justice.     Martin  Appearance  and  Continoance  bj  Appel- 
V,  Biggins,  23  Ala.  775.  lant.  —  Where  the  appellant  does  not 

Presence   of    Attorney  —  Heoeesity    of  fail  to  appear,  but  does  in  fact  appear 

Proof.  —  If  the  appellant's  attorney  is  and  file  an  affidavit  for  a  continuance 

present    in   court  when   the  cause  is  on  which  the  cause  is  continued,  the 

called  for  trial,  the  court  cannot  dis-  appellee  cannot  take  an  affirmance  of 

miss  the  appeal  over  his  objection,  but  the  justice's  judgment  at  the  continued 

the  plaintiff  must  be  required  to  prove  term.     Meitz  v,   Koetter,  51  Mo.  App. 

his  case.     Brown  v.  Cook,  37  111.  App.  374. 

608  [citing  Langenham  v.  Stickney,  90  Continuance.  —  Where  a  case  was  not 

111.  361;   Lawler  v.  Gordon,  91  111.  602;  noticed  for  trial  in  time  as  a  result  of  a 

Eichelberger  v.  Garvin,  7  111.  App.  129J.  miscarriage  in  a  bona  fide  attempt  to 

In  a  Criminal  Case,  the  defendant,  serve  a  notice  of  trial,  the  court  may 
after  perfecting  an  appeal,  nped  not  grant  a  continuance.  Sutton  v,  Weg- 
enter  an  appearance  in  the  appellate  ner,  72  Wis.  294  [citing  Holt  v.  Cole- 
court.     State  V,  Buhs,  18  Mo.  318.  man,  61  Wis.  426;  Platto  v.  Western 

Hotice  of  Motion.  —  Notice  of  the  mo-  Union  Tel.  Co.,  64  Wis.  341;  Comdohr 

tion  to  dismiss  may  be  necessary,  as  in  v.  Coleman,  64  Wis.  413;    Whereatt  v. 

South  Dakota,  and   where  the  statute  Ellis,  68  Wis.  72]. 

requires  such  a  notice  to  support  a  mo-  If  no  notice  is  given  and  no  appear- 

tion  to  dismiss  for  want  of  prosecution  ance  is  entered,  as  required,  the  appel- 
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d.  Withdrawal,  Dismissal,  and  Nonsuit.  —  It  has  been 

held  that  an  appeal  may  be  withdrawn  before  it  is  entered  upon 
the  docket  of  the  appellate  court,  and  that  such  withdrawal  will 
operate  to  restore  the  judgment  of  the  justice  of  the  peace  to  its 
original  force.*  On  appeal  the  plaintiff  may  suffer  a  nonsuit,*  or 
he  may  dismiss  his  suit,'  though  it  is  not  always  held  to  be  com- 

lee  may  at  his  instance  continue  at  the  McKeever  v.  Horine,  12  Iowa  227,  it 
appeUant's  cost,  and  if  the  appellee  was  held  that  when  an  appeal  bond 
says  nothing  the  cause  will  be  contin-  is  filed  according  to  law,  the  appeal  is 
ued  generally  as  a  matter  of  law.  Tal-  perfected  and  the  action  of  the  justice 
bot  t/.  Hore,  17  Mo.  A  pp.  175.  over  the  cause  should  be  suspended 
Saoviable  Ladiai.  —  The  laches  which  except  to  send  up  a  transcript  of  the 
may  be  excused  in  not  bringing  a  cause  proceedings;  but  that  if  "before  he 
to  trial  within  two  terms  must  relate  to  does  this  the  appellant  withdraws  his 
the  second  term.  It  is  immaterial  what  appearand  the  appellee  so  far  acqui- 
was  done  with  the  cause  at  the  first  esces  in  such  withdrawal  as  to  sue  out 
term  so  long  as  it  remains  in  the  court  an  execution  against  the  goods  and 
to  which  the  appeal  was  taken.  Bates  chattels  of  the  appellant,  and  also  per- 
V.  Steele,  65  Wis.  355.  mits  one  term  of  the  District  Court  to 
DismlMftl  on  Oenwral  Call  of  Calendar. —  pass  without  insisting  upon  his  rights 
Where  the  case  stands  for  trial  it  may  under  the  appeal,  *  *  *  he  is 
be  dismissed  on  a  general  call  of  cases  estopped  from  having,  upon  his  own 
pursuant  to  a  published  notice;  but  motion,  a  transcript  of  the  judgment 
this  practice  has  been  depreciated  as  sent  up  at  the  second  term  of  the  Dis- 
involving  hardship  upon  a  party  whose  trict  Court  after  the  appeal,  and  in- 
case may  be  thrown  out  of  court  when  sisting  upon  said  judgment  being 
he  is  in  fact  not  informed  that  it  will  afiSrmed." 

be  called,  and  such  time  elapses  that  Bight  to  Move  to  Set  Asido  Dofuilt 

the    court    cannot     reinstate.      Gott-  Jadgmont.  —  A  party  may,  within  the 

schalk  t/.   Lembke,    61   111.  App.  236.  time  provided  by  law  for  such  a  mo- 

wherein  equitable  relief  was  granted  tion,  withdraw  his  appeal  and  move  to 

from  such  a  judgment;  Chicago  Title,  set  aside  a  judgment  by  default.     Park 

etc.,  Co.  V.  Chicago,  etc.,   R.  Co.,  58  v,  Ratclifle,  42  Iowa  45. 

111.  App.  388,  in  which  case  the  court  2.  Shadrack  v.  Milan,  6  J.  J.  Marsh, 

suggested  that  the  object  of  such  gen-  (Ky.)  608;  People  er.  Judges,  8  Cow.  (N. 

eral  calls  could  be  attained  by  simply  Y.)  131. 

striking    the    cause   from   the  docket  In  Borden  Min.  Co.  v.  Barry,  17  Md. 

instead  of  dismissing  it.  419,  it  was   held  that  plaintiff  might 

!•  Sturgill    V.  Thompson,  Busb.   L.  abandon  his  suit  or  suffer  a  ii^ii /r<yj.  as 

(N.   Car.)  392:    Mathis    v.   Bryson,  4  in  an  original  action,  and  that  the  ap- 

Jones  L.  (N.  Car.)  508;    McKeever  v.  pellate  court  had  onl^  authority  to  re- 

Horine,  12  Iowa  229;  Park  v.  Ratcliffe,  verse   the    action    without    prejudice, 

42  Iowa  45.    See  also  Missoula  Electric  which  left  the   plaintiff  in  statu  quo^ 

Light  Co.  V,  Morgan,  13  Mont.  394.  with  a  right  to  bring  a  new  suit. 

Diimistal  of  Appeal.  —  An  appellant  In  Michigan  it  was  held  under  a  stat- 
may  dismiss  his  appeal.  Goodenow  v,  ute  controlling  that  in  the  case  of  an 
Perry,  12  Iowa  350;  Harper  t/.  Albee,  appeal  by  a  plaintiff  where  a  set-off  had 
10  Iowa  389.  Contra^  Peterson  v.  Frey,  been  established  against  him,  the  appel- 
(Mich.  1896)  67  N.  W.  Rep.  974,  de-  late  court  had  authority  only  to  enter  a 
cided  under  the  statute  in  that  state.  nonsuit  or  discontinuance  if  the  plain- 
Appeal  by  Both  Partiei  —  Withdrawal  tiff  did  not  appear  in  that  court.  Stange 
of  Tranfoript.  —  In  Indiana  it  was  said  v.  Wayne  Circuit  Judge,  22  Mich.  408. 
that  an  appeal  might  be  withdrawn,  8,  Shaffer  v.  Currier,  13  111.  667; 
but  where  both  parties  had  appealed  Reeves  v,  Andrews,  7  Ind.  207;  Harris 
and  only  one  transcript  was  filed  it  was  v.  Laird,  25  Iowa  143;  French  v,  Weise, 
held  that  the  party  withdrawing  his  (Mich.  1897)  70  N.  W.  Rep.  iioi;  Fall- 
appeal  could  not  withdraw  the  tran-  man  z/.  Gilman,  i  Minn.  179. 
script.  Montmorency  Gravel  Road  Co.  Abandonment  of  Judgment. —  If  the 
V,  Stockton,  43  Ind.  328.  plaintiff  moves  for  a  dismissal  of  the 
Bight  of  Appellee  to  Afflrmanoe.  —  In  cause  in  the  appellate  court  on  the  de- 
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petent  for  a  plaintiff  to  take  a  nonsuit  at  his  pleasure.^ 

e.  Pleadings  on  Appeal  —  (i)  In  General.  —  When  the  trial 
on  appeal  is  de  novo  it  has  often  been  held  that  the  rules  which 
govern  pleadings  before  the  justice  of  the  peace  control  in  the 
appellate  court,*  that  the  trial  in  the  appellate  court  may  be  had 
on  the  pleadings  before  the  justice,'  and  that  where  the  pleadings 
are  sufficient  for  the  purpose  of  presenting  issues  before  the  justice 
of  the  peace,  they  are  sufficient  on  appeal,  and  no  more  certainty 
nor  formality  will  be  required  in  the  appellate  court  than  was 
necessary  in  the  justice's  court.*  When  no  other  pleadings  are 
required  than  those  had  before  the  justice  it  may  be  presumed 
that  such  averments  or  allegations  were  made  as  were  necessary 
to  set  up  a  cause  of  action  *  or  defense.* 

fendant's    appeal,    he    abandons    his  8.  State    v.    Forner,    32    Kan.    aSi; 

judgment.     Bender  </.  Lockett,  64  Tex.  Hunter  v.  Cole,  49  Me.  557;  Hairston 

566.  V.  Francher,  7  Smed.  &  M.  (Miss.)  249; 

Beoovtty  by  Defendaat  Before  Jnstioe.  Proctor  v,  Wiley,  53  Vc.  406. 

—  The  right  of  the  plaintiff  10  dismiss  Pleadings  Independent  of  Prooeedlngs 

an  appeal  has  been    recognized  even  Before    Jnstioe.  —  Sometimes    where  a 

when  the  judgment  before  the  justice  particular  proceeding  on  appeal  is  inde- 

was    for    the    defendant,    Harris    v.  pendent  of  the  proceedings  pertaining 

Laird,  25  Iowa  143;  French  v,  Weise,  to  the  trial  of  the  cause  (U  novo^  it  is 

(Mich.  1897)  70  N.  W.  Rep.  iioi;  and  held  that  the  pleadings  must  be  such 

even   when    the  defendant    recovered  as  are  required  in  the  appellate  court, 

judgment  on  a  set-off  before  the  jus-  Thus  it  was  held  that  a  motion  to  dis- 

tice,    Shaffer    v.  Currier,    13   111.  667;  miss  an  appeal  is  a  pleading  in  the  ap- 

Reeves  v.  Andrews,  7  Ind.  207.  pellate  court  and  should  be  in  writing. 

Dismiesal  in  Whole  or  in  Part.  —  It  has  Tadlock  v.  Walden,  (Tex.  App.  1892) 

been  held   that  on   appeal  a  plaintiff  19  S.  W.  Rep.  330. 

may  dismiss  his  suit  in  whole  or  in  4.  Heartman  v.  Franks,  36  Ark.  501; 

part.     Gerber  ».  McCoy,  23  Mo.  App.  Terre  Haute,  etc.,  R.  Co.  v.  Jarvis,  9 

295.  Ind.  App.  438;  Kinch  v.  Weatherall,  2 

Coete.  —  Where  the  plaintiff  dismisses  Ind.  226;    Forgey  v.  Tucker,  11  Ind. 

his  cause  on  appeal,  the  defendant  it  320;    Stanley    v.   Farmers'    Bank,    17 

entitled  to  costs.     Fallman  v,  Gilman,  Kan.  592;   Zeigler  v,  Osborn,  23  Kan. 

I  Minn.  179.  464;  Lew  v.  Lowell,  6  Allen  (Mass.)  25; 

1.  Voninit  by  Plaintiff  as  Appellant.  —  Brewer  v.  Black,  5  Okla.  57;  Whituker 
It  has  been  held  that  where  the  judg-  v.  Perry,  37  Vt  631. 
ment  *  before  the  magistrate  goes  But  in  Mississippi  it  was  held  that  if 
against  the  plaintiff,  he  cannot,  upon  the  parlies  chose  to  plead  in  the  appel- 
appeal,  escape  the  judgment  by  a  non-  late  court  when  they  could  have  pro- 
suit.  Reed  v,  Rocap,  9  N.  T.  L.  347;  ceeded  upon  the  oral  pleadings  before 
Williamson  v.  Brown,  10  N.  J.  L.  296.  the  magistrate  they  would  be  held  to 

Vonsnit  to  Defeat  Set-off.  —  A  nonsuit  the  strict  rules  of  pleading.     Atkinson 

will  not  be  permitted  where  the  effect  v,  Fortinberry,  7  Smed.  &  M. (Miss.) 302. 

is  to  defeat  the  defendant  in  his  coun-  5.  Griswold  z\  Peoria  University,  26 

ter     demand     against    the    plaintiff.  111.  41;  Davis  v,  Sorrenson,  (Tex.  Civ. 

Prettyman  v.  Waples,  4  Harr.  (Del.)  App.  1894)  27  S.  W.  Rep.  209. 

299.  6.  Statate   of  Plundi.  —  Williams  v. 

8.  Texas,   etc.,   R.   Co.   ^.   Hall,  44  Corbet,  28  III.  262;  Comstock  v.  Ward, 

Ark.   375;    Howell  v.  Glover,   59  Ga.  22  111.  248. 

774;  Carter  v.  Edwards,  16  Ind.  238;  Presumption  of  General  Denial. — Chap- 
Heifer  V.  Jelly,  10  Ind.  382;  Davis  v.  man  v,  Clevinger,  10  Ind.  23;  Hall  v. 
Young,  3  T.  B.  Mon.  (Ky.)  382;  Barih  Denise,  6  Iowa  534;  Heath  v.  Colten- 
V,  Horejs,  45  Minn.  184;  Kane  v.  back,  5  Iowa  490;  Richman  v.  Brown, 
Dauernheim,  51  Mo.  App.  635;  Brewer  25  Iowa  33;  McCormick  Harvesting 
V.  Black,  5  Okla.  57;  Missouri  Pac.  R.  Mach.  Co.  v.  Slover,  (Tex,  Civ.  App. 
Co.  V.  Ivy,  79  Tex.  444.  1894)  34  S.  W.  Rep.  1054. 
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(2)  New  Pleadings  on  Appeal,  —  But  this  matter  is  generally 

regulated  by  statute,  and  under  the  practice  in  some  states  new 
pleadings  are  iiled  on  appeal,^  sometimes  under  express  restric- 
tions to  certain  cases.*  The  appellate  court  may  also  permit  the 
filing  of  pleadings  on  appeal,  when  such  a  course  may  be  deemed 

proper  in  furtherance  of  justice,*  or  may  require  the  filing  of  new 
pleadings.**     But  the  plaintiff  must  prosecute  the  same  cause  of 

In  Nebraska^  where  the  trial  before  imposed  as  to  the  payment  of  costs, 

the  justice  was  had  in  the  absence  of  Harty  v.  Des  Moines,  etc.,  R.  Co.,  54 

the  defendant,  it  was  held  that  on  ap-  Iowa  330. 

peal  by  the  defendant  he  was  restricted  HannlMS  Error  in  ScrUdng  Ovt  Aiunrar. 

to  the  general  denial.     Carrv.  Luscher,  —  No  error  can  be  predicated  upon  the 

35  Neb.  318.  striking  out  of  an   answer  on  appeal 

Effect  of  Presumption  as  to  Proof,  —  from  a  judgment  by  default  where  the 

The  general  issue  being  taken  as  an  defendant  is  permitted  to  introduce  all 

admission  of  the  corporate  capacity  of  evidence  that  could  have  been  Intro- 

a  plaintiff  corporation,  on  appeal  from  duced  under  the  answer.     Galveston, 

a  justice's  court,  the  corporation  need  etc.,  R.  Co.  v.  Dromgoole,  (Tex.  Civ. 

not  prove  its  corporate  existence  where  App.  1893)  24  S.  W.  Rep.  372. 

the  presumption  of  a  general  denial  on  Trial     Without    Pleadings.  — Where 

behalf  of  the    defendant  is  indulged,  pleadings   are   filed   in    the    appellate 

Farmers',  etc..  Bank  v.  Williamson,  61  court,  the  parties  may  nevertheless  go 

Mo.  259.  to  trial  without  such  pleadings.     Den- 

1.  Freeman  v,  Speegle,  83  ^la.  191;  ver,  etc.,   R.  Co.  v.  Cowgill,  44  Kan. 

Phelps  V.  Hurd.  31  Conn.  444;  Curtiss  325;  Cunningham  7/.  McCue,  31  Pa.  St. 

V.   Beardsley,  15  Conn.  522;  Horner  v,  469.     See  also  Leiferman  v.  Osten,  64 

Horner,   145  Pa.  St.  258;    Burnham  v.  111.  App.  578,  167  111.  93;  Stephens  v. 

Turner.  14  Wis.  622.  Baird.  9  Cow.  (N.  Y.)  274. 

Where  the  court  on  appeal  may  order  8.  Governed  by  Amount  in  Controveny. 
new  pleadings,  the  pleadings  filed  be-  — Simmons  v.  Titche,    102   Ala.   317; 
fore  the  justice  are   sufilcient   in   the  Lehman  v.  Hudmon,  79  Ala.  532;  Steel- 
absence  of  an  order  for  new  pleadings,  man  v.  Owen,  8  Port.  (Ala.)  562. 
Lew  V.  Lowell,  6  Allen  (Mass.)  25.  8.  St.  Louis,  etc.,  R.  Co.  v.  Curtis,  48 

Appeal  flrom  Judgment  by  Default.  —  Kan.  179:  Zeigler  v.  Osbom,  23  Kan. 

On  appeal  from  a  judgment  by  default  464;  Condict  v.  Stevens,  i  T.   B.  Mon. 

a    general    denial    may    be    pleaded.  (Ky.)  74;    Zeigler  v.  Henry,  77  Mich. 

Webb  V.   Paxton,   36  Minn.   532;    St.  480;  Chicago,  etc.,    R.  Co.   v,  Gusiin, 

Louis  Southwestern  R.  Co.  v.  Denson,  35   Neb.   86;  Moore  v.  Gamer,  109  N. 

(Tex.  Civ,  App.   i8ai|)  26  S.  W.  Rep.  Car.  157;  Hinton  v.  Deans,  75  N.  Car. 

265;  Texas,  etc.,  R.  Co.  V.  Tones,  (Tex.  18;    Caughey  i/.  Vance,  3  Pin.  (Wis.) 

Civ.   App.    1893)  23   S.    W.   Rep.  424;  275. 

Burnham     v.    Turner,    14    Wis.    622.  4.  Tarleston  v.  Briley,  3  Kan.  433. 

Though  the  right  to  file  an  answer  on  Compelling  Filing  of  Vew  Pleadings,  — 

appeal    from    a  judgment  by  default  It  has  also  been  held  that  where  the 

may  depend  upon  the  permission  of  the  oral  complaint  before  the  justice  was 

appellate    court    upon   a    satisfactory  vague  and  uncertain  the  court  might 

showing  for  not  answering  before  the  compel  a  more  definite  complaint  on 

justice  and  for  not  applying  to  the  jus-  appeal.        Swineford   v,    Pomeroy,   16 

tice  to  set  aside  the  default,  as  in  Iowa  Wis.  553;  Burnham  v.  Turner,  14  Wis. 

before  the  code.    Left  wick  v,  Thornton,  622. 

18  Iowa  56;  Ruddick  v.  Vale,  7  Iowa  Where  the  District  Court  may,  in 
44;  Bray  ton  v.  Delaware  County,  16  furtherance  of  justice,  "  allow  "  new 
Iowa  44.  See  also  Webb  v.  Paxton,  36  or  amended  pleadings  to  be  filed,  "  the 
Minn.  532.  But  after  the  adoption  of  filing  of  a  new  or  amended  pleading 
the  code  in  Iowa  it  was  held  that  the  by  the  plaintiff  will  not  place  the  de- 
defendant  might  plead  an  appeal  from  fendant  in  absolute  default.  Kuhuke 
such  a  judgment  as  a  matter  of  right  v.  Wright,  22  Kan.  464.  Every  portion 
and  at  any  time  before  the  case  was  of  the  plaintiff's  cause  of  action  which 
called  for  trial,  subject  to  the  condition  was  previously  in  issue  will  remain  in 

804  Volume  XII. 


AppMlt  from  JUSTICES  OF  THE  PEACE.  Judgments. 

action  as  in  the  court  of  original  jurisdiction,  though  in  drafting 
his  pleading  be  is  not  confined  to  the  allegations  contained  in  the 
pleading  in  the  court  below,  so  long  as  the  identity  of  the  original 
cause  of  action  is  preserved.*  Even  where  the  appeal  takes  the 
case  to  the  higher  court  as  an  original  case,  unaffected  by  the 
pleadings  below,  with  the  right  in  the  parties  to  plead  anew  as  if 
there  had  been  no  pleadings  before  the  justice,*  the  right  is  sub- 
ject to  the  exception  that  preliminary  pleas  which  may  have  been 
waived  before  the  justice  cannot  be  pleaded  on  the  appeal.* 

(3)  Formality  in  Pleading —  Form  of  Action,  —  A  want  of  nicety 
in  pleading  before  a  justice  should  not  prevent  a  trial  on  the 
merits  on  appeal,*  and  technicalities  in  pleading  with  reference  to 
particular  forms  of  action,  either  where  the  pleadings  before  the 
justice  are  used  on  appeal  or  new  pleadings  are  filed,  are  not 
strictly  regarded.* 

issue,  although  the  defendant  may  not  same  issues  as  those  presented  before 

file  any  new  or  amended  pleading.     It  the  justice,  the  objection  that  the  peti- 

is  only  the  new  matter  set  up  in  the  tion  filed  on  appeal  introduced  a  new 

new  or  amended  pleading  of  the  plain-  cause  of  action  will  not  be  considered  if 

tiff  that  needs  an  answer:  and  it  is  only  no  objection  was  made  or    exception 

as  to  such  new  matter  that  the  defend-  taken  on  that  ground  until  after  the 

ant  could  be  in  default  by  not  filing  an  trial   in   the  appellate  court.     Levi  z/. 

answer.     If  the  new  or  amended  plead-  Fred,  38  Neb.  564;  Robertson  v,  Buffalo 

ing  contains    nothing  more   than  the  County  Nat.  Bank,  40  Neb.  235. 

original  pleading  did,  then  no  answer  The  objection    for  a    departure    in 

thereto    is     necessary."      Zelgler    v,  pleading  in  the  appellate  court  should 

Osborn,  23  Kan.  464.  be  raised  by  motion  to  reject  the  com- 

1.  Levi  V,  Fred,  38  Neb.  564;  Bald-  plaint  filed   in  the  latter  court  or  to 

win  V,  Rhea,  33  Neb.  319;   Moore  v.  strike  it  from   the    files,   and    cannot 

Powers,  (Tex.  Civ.  App.  1897)41  S.  W.  be  raised   by   demurrer.    Freeman   ». 

Rep.  707.  Speegle,    83   Ala.    191;  or  by  plea  in 

Time  of  Aoonud  of  Action. — The  dec-  abatement,  Louisville,  etc.,   R.  Co.:'. 

laration  must  lay  the  cause  of  action  to  Barker,  96  Ala.  435.     See  also  Tuthill 

have  accrued  on  a  day  before  the  com-  v.  Clark,  11  Wend.  (N.  Y.)  642. 

mencement  of  the  suit  before  the  justice.  2.  Curtissz;.  Beardsley,  isConn.  522. 

Langer  v.  Parish,  8  S.  &  R.  (Pa.)  134;  Denials  under  Oath.  —  It  is  not  error 

McLaughlin  r.  Parker,  3  S.  &  R.  (Pa.)  for  the  court  to  refuse  to  allow  the  de- 

144;  Miller  V,  Ralston,   i  S.  &  R.  (Pa.)  fendant  to  file  an  afildavit  denying  the 

309.  correctness  of  an  account  when  the  case 

Deputnre  in  Pleading.  —  In  Vermont  is  called  for  trial  in  the  appellate  court, 

it  was  held  that  the  filing  of  a  new  dec-  Gray  v,  Bryant,  46  Kan.  43. 

laration  on  appeal  was  a  mere  matter  Where  there  are  no  pleadings  before 

in  amendment  allowed  by  a  standing  the  justice,   the   appellate  court  may 

rule  for  the  purpose  of  putting  the  mat-  permit  the  filing  of  an  affidavit  denying 

ter  into  legal  and  technical  form,  but  the    genuineness    of  a    writing    sued 

not  required  by  a  justice  of  the  peace  upon.     Assig  v,  Pearsons,  q  Colo.  587; 

and  that  if  the  new  declaration   was  Davis  v.  Fitchett,  5  Fla.  261. 

variant  and  presented  new  matter  the  8.  Phelps  v.  Hurd,  31  Conn.  446. 

defendant  should  object  to  its  being  re-  4.  Dunsworth  v.   Walter  A.    Wood 

ceived,  though  if  rejected  the  plaintift  Mach.  Co.,   29  111.   App.  23;    Hall  v, 

would  not  be  out  of  court  or  subject  to  Monahan,  i  Iowa  554;  Van  Alstyne  v, 

abatement  of  his  suit,  but  might  still  Dearborn,  2  Wend.  (N.  Y.)  586;  Clay 

proceed    on    the    former    declaration,  v.  Clay,  7  Tex.  250;  Jones  v.  Browse, 

Way  V.    Wakefi^eld,   7  Vt.   227.  citing  32    W.    Va.    444.    See    supra^    II.    3. 

Barber  v,  Ripley,  i  Aik.  (Vt.)  80.  Pleadings 

Objection,  —  Where  the  rule  prevails  5.  Weiler  v,   Kershner,   109  Pa.  St. 

that  an  appeal  must  be  tried  on  the  219;    Levan  z/.  Graver,  i  Ashm.  (Pa.) 
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/.  Hearing  on  Appeal  — (i)  Trial  De  Novo  —  (a)  lAOtMnL 
—  On  appeal  from  a  judgment  of  a  justice  of  the  peace,  in  many 
of  the  states,  the  cause  stands  like  an  original  one  in  the  appellate 
court,  and  is  tried  de  novo  upon  the  merits.* 

Judi^ent  of  Affirmanoe  or  BoTeital.  —  In  such  case  the  judgment 
rendered  by  the  appellate  court  should  not  be  of  affirmance  nor 
of  reversal  of  the  judgment  of  the  justice,  but  a  new,  independent 
judgment,  founded  on  the  merits  of  the  case  as  disclosed  in  that 
court-* 

(b)  Srron  a&d  Irregnlarltiet  Diireg^arded.  —  Under  this  practice  the 
cause  is  brought  up  unembarrassed   by  any  proceedings  in  the 

30;    Kraft  z\  Gilchrist.  31  Pa.  St.  470.  Bonesteel   v,   Gardner,  i   Dakou  356; 

See  also  Freeman  v.  Speegle,  83  Ala.  Shook  v.  Thomas,  21  111.  87;  Bennett 

191 ;  Cross  v.  Worrall,  11  Ala.  108.  v,  Thompson,  10  Bush  (Ky.)  365;  Gates 

1.  Alabama.  —  McConnell  ».  Worns,  v.  Akerd,  5  Mo.  124. 

102  Ala.  587;  Lehman  v.  Hudmon,  79  Evldenoe  of  Traiuieript. — The  return 

Ala.  533;  White  z^.  Blount,  22  Ala.  697;  of  the  justice  is  not  evidence  of  the 

McCrory  V.  Smith,  i  Ala.   157;  Brooks  plaintiff's  claim.    Ockenfells  &.  Moel- 

V.   Carter,   36  Ala.  682:    Harrison   v.  ler,  7^  Mich.  314;  Hudson  9.  Petti  John. 

Danelly,  5  Port.  (Ala.)  213;  Murfs  v.  4  Harr.  (Del.)  356.    And  the  only  office 

Harding,    6    Port.     (Ala.)    121;     Goss  of  the  transcript  is  to  certify  to  the  ap- 

V,  Davis,  21  Ala.  479.  pellate  court  where  the  trial  de  ncvo  is 

Arkansas,  —  Hall  v,  Doyle,  35  Ark.  had  that  a  certain  ca^  had  originated 
445:  Touhy  V.  Rector.  26  Ark.  315;  in  the  justice's  court,  how  it  was  de- 
Hopkins  V.  Harper.  46  Ark.  251 ;  St.  cided,  and  that  the  appeal  had  been 
Louis,  etc.,  R.  Co.  r.  Lindsay,  55  Ark.  regularly  prayed  and  taken.  Archi- 
281.  beque  v.  Miera,  i  N.  Mex.  163.     But  il 

Colorado.  —  Brown    v,    Landon,    11  it  is  read  without  objection,  it  is  not 

Colo.  162;    Hurtgen  v,  Kantrowitz,  15  sufficient  ground  to  set  aside  the  ver- 

Colo.  442.  diet,  and  for  a  new  trial.     Hudson  v. 

Connecticut,  —  Curtiss  v,   Beardsley,  Petti  John,  4  Harr.  (Del.)  356. 

15  Conn.  522.  Jndgment  by  Defkult  —  It  has  been 

Georgia, — Justices  v,   Haygood,   15  held  that  there  cannot  be  a  judgment 

Ga.  309.  by  default  on  appeal  from  a  justice, 

Illinois, — Tindall  v.  Meeker.  2  111.  but  that  the  matter  must  be  determined 

137;   Waterman  v.  Bristol,  6  111.  593;  upon  proofs,  as  where  the  plaintiff  ap- 

Ballard  v,  M'Carty.  11  111.  501;  Minard  peals  from  a  judgment  for  less  than  the 

V.     Lawler,     26    111.    301;    Shook    v,  amount    claimed    before  the    justice, 

Thomas,  21  111.  87.  Williams  v,  Beasley,  13  Ired.  L.  (N. 

Maryland.  —  Borden    Min.     Co.    v.  Car.)  112;  or  where  the  defendant  be- 

Barry,  17  Md.  419.  fore  the  justice  appeals  from  a  judg- 

Michigan,  —  Ockenfells    v.  Moeller,  ment  rendered  against  him,  Abraham 

79  Mich.  314.  V,  Al  ford,  64  Ala.  281;    Pi  rani  v.  AU- 

Missouri,  —  Briggs  v,  St.  Louis,  etc.,  hime,  4  Ark.  440;  Hamilton  v.  Humph- 

R.  Co.,  Ill  Mo.  168.  ries.  5  Ark.  640;    Barnett  v,  Craig.  38 

Montana,  — Missoula  Electric  Light  111.  App.  96;  Eichelberger  v,  Garvin.  7 

Co.  V.  Morgan.  13  Mont.  394.  111.  App.  129;  Suter  v.  Card  well,  6  T 

New  Hampshire,  —  Bixby  v,  Harris,  B.  Mon.  (Ky.)  34;  Hartsfield  v,  Jones, 

26  N   H.  128;  Wallace  v.  Brown,  25  N.  4   Jones   L.   (N.   Car.)    309.    See  also 

H.  216.  supra,  IV.  1 1,  c.  Prosecution  of  Appeal. 

Pennsylvania,  —  Koenig  v,  Bauer,  57  On  the  other  hand,  it  is  held  that  a 

Pa.  St.  168.  judgment  may  be  affirmed  where  the 

Tennessee,  —  Allen  v.  Wood,  I  Head  appellant  fails  to  prosecute  his  appeal, 

(Tenn  )436.  but    only    upon  a    complete    failure. 

Vermont,  —  Fletcher  v,  Blair,  20  Vt.  Taylor  v.  Barber,  2  Greene  (Iowa)  350; 

124.  Harty  v.  Des  Moines,  etc.,  R.  Co.,  54 

8.  Burns  v.   Howard,   68  Ala.   353;  Iowa  327;    Wright  v.  Clark,  2  Greene 

Lehman    v,    Hudmon,    79    Ala.    534;  (Iowa)  86;    Martin  v.   White,  it  Mo. 
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justice's  court,  and  the  trial  is  had  without  regard  to  errors  or 
irregularities  which  may  have  characterized  the  proceedings  in 
that  court/  if  the  justice  had  jurisdiction  of  the  cause.* 

(e)  VaoaMity  of  FtoTing  Came  of  Aetlon.  —  When  a  case  is  in  the  appel- 
late court  for  a  trial  de  navo^  the  plaintiff  is  under  the  same  obli- 
gation of  proving  his  cause  of  action  as  if  the  suit  had  been 
originally  instituted  in  that  court.* 

(d)  If nM  on  AppMl  —  aa.  Relation  to  Case  Before  Justice.  —  Came  of 
Aetlon.  —  When  an  appeal  is  taken  for  a  new  trial  the  case  on 
appeal  is  said  to  be  a  continuation  of  that  before  the  justice,^  and- 
while  the  trial  may  be  de  novo  as  to  the  pleadings  and  mode  of 
procedure,  the  cause  of  action  must  remain  the  same.* 

214;  Starr  v,  Stewart,  18  Mo.  410;  Mc-  Michigan.  — Ockenfells    v,  Moeller, 

Doiirell  V.  Strong,  35  Mo.  505;   Mus-  79  Mich.  314;  People  v.  Foote,  i  Dougl. 

grove  V,  Molt,  90  Mo.  107,  holding  that  (Mich.)  102. 

on  appeal  in  an  attachment  suit  the  Mississippi,  —  Porter  v.   Fooshee,  41 

failure  of  the  defendant  to  plead   in  Miss.  337. 

abatement  to  the  amended  affidavit  on  Missouri,  —  Harper  v.  Baker,  9  Mo. 

appeal  was  a  confession  of  the  matter  116;  Myers  v,  Woolfolk,  3  Mo.  348. 

stated    therein,    and   the    subsequent  Montana, — Missoula  Electric  Light 

withdrawal  of  his  attorney  from  the  Co.  v,  Morgan,  13  Mont.  394. 

case  and  default  by  the  defendant  con-  New  Hampshire,  — Wallace  v.  Brown, 

stituted  a  complete  abandonment  of  the  25  N.  H.  216. 

defense  and  a  failure  to  prosecute  the  New  Jersey,  —  Martin  v,  Thompson, 

appeal,  authorizing  the  appellate  court  10  N.  f.  L.  142;  Vannoy  v,  Givens,  23 

to  enter  a  judgment  of  affirmance;  Ray  N.  J.  L.  201;  Robins  t/.  Martin,  44  N.  J. 

V,  St.  Louis,  etc.,  R.  Co.,  25  Mo.  App.  L  368. 

104,   holding  that  where  a  defendant  New  Mexico.  —  Archibeque  v,  Miera, 

stands  on  his  motion   to  compel   the  i  N.  Mex.  160. 

plaintiff  to    elect  on    which  cause  of  Pennsylvania,  —  Kuhn     v,     Warren 

action  he  will  proceed  after  the  over-  Sav.  Bank,  (Pa.  1887)  11  Atl.  Rep.  440. 

ruling  of  such  motion,  it  is  not  a  fail-  Tennessee.  —  Allen  v^  Wood,  i  Head 

ure  to  prosecute  the  appeal.  (Tenn.)  436. 

1.  Alabama.  —  Reynolds    v,    Harris,  On  appeal  from  the  judgment  of  a 

62  Ala.  415;  Burns  v,  Howard,  68  Ala.  justice  of  the  peace,  the  rendition  of 

352;  White  V.  Blount,  22  Ala.  697.  judgment   by    default    on    one    day 

Arkansas,  —  Touhy  v.  Rector,  26  Ark.  against  some  of  the  defendants,  and  on 

315;  Hall  V,  Doyle,  35  Ark.  445;  Hop-  another  day  against  the  others  who 

kins  V,  Harper,  46  Ark.  251;  Ball  v,  made  defense,  is  a  mere  irregularity 

Kuykendall,  2  Ark.  195.  for  which  the  proceedings  should  not 

Colorado.  —  Lee  v.  Ralston,  i  Colo.  5;  be  quashed.     White  v,  Blount,  22  Ala. 

Kurtze  v,  McCord,  i  Colo.  164.  697. 

Connecticut.  —  Curtiss  f.  Beardsley,  8.  Vaughan  v.  Thompson,  15  111.  39. 

15  Conn.  522.  8.  Stout  v,  St.  Louis  Tribune  Co.,  52 

Dakota,  —  Bonesteel  v,   Gardner,   i  Mo.  342;   Suter  v    Card  well,  6  T.  B. 

Dakota  356.  Mon.  (Ky.)  34;  Heath  v,  Coltenback,  5 

Illinois,  —  Vaughan  v,  Thompson,  15  Iowa  490;  Hall  v,  Denise,  6  Iowa  534; 

111.  39;    Frye  v.  Tucker.   24  ill.   180;  Miner  v.  Reed.  25  111.  App.  179. 

Stephens  v.  Cross,  27  111.  35.  Appeal  from  Jndgxnsnt  by  Defkolt.  ^ 

Indiana,  —  Britton  v.   Fox,   39  Ind.  Where  an  appeal   is  allowed  from  a 

369;    State    V,    Brewer,   64  Ind.   131;  judgment  by  default,  the  plaintiff  must 

Baker  v.  Chambers,  18  Ind.  222.  E'^^^   ^^^  case.     White  v,  Johnson,  5 

Iowa,  —  Leftwick    v.    Thornton,    18  Tex.  Civ.  App.  480. 

Iowa  56;    Hall   v,   Monahan,   i   Iowa  4.  Bratt  v,  Marum,  24  W.  Va.  652. 

554.  5.  Chowning  v,  Barnett,  30  Ark.  560; 

Massachusetts. — Leyden  t/.  Sweeney,  Burbage  v.  Squires,  3  Mete.  (Ky.)  77; 

Z18  Mass.   420;    Washburn   v.   Wash-  Reitze  v,  Meaidville,  etc.,  R.  Co.,  126 

burn,  10  Pick.  (Mass.)  374.  Pa.   St.   437;    Owen   v,   Shelhamer,   3 
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Aoemal  of  Came  of  Action.  —  To  enable  the  plaintiff  to  recover  in 

the  appellate  court,  the  cause  of  action  must  have  accrued  prior 

to  the  institution  of  proceedings  before  the  justice.* 

DefeniM  on  Appeal.  —  Upon  a  trial  de  novo  in  the  appellate  court 
it  is  generally  held  that  the  defendant  may  show  any  matter  in 

defense  which  might  have  been  available  to  him  before  the  jus- 

Binn.  (Pa.)  45;  McLaughlin  v.  Parker,  Graham    v.    Langston,  65   Mich.    45; 

3  S.  &  R.  (Pa.)  144;    Bechtol  v    Co-  Utter  v,  Nelligan,  92  Hun  (N.  Y.)  185; 

baugh,  10  S.  &  R.  (Pa.)  121;  Caldwell  Reno  v,  Millspaugh.  14   Hun  (N.  Y.) 

•f.  Thompson,  i   Rawle  (Pa.)  370;  Rip-  229;  Waggy  v.  Scott,  29  Oregon  386; 

pie  V.  Keast,  5  Pa.  Dist.  Rep.  31;  Maass  Forbes  v.  Inman,  23  Oregon  68;  Suom 

r.  Solingsky,  67  Tex.  290.  v.  Edwards,  (Oregon  1897)  48  Pac.  Rep 

In  Medart  v.  Baker's  Eureka  Hot  Air,  696;  unless  some  matter  had  arisen  since 

etc.,  Mfg.  Co.,  51  Mo.  App.  19,  the  peti-  the  trial  before  the  justice,  such  as  pay- 

tion  contained  a  statement  of  three  sep.  ment,  release,  etc.    Lee  e^.  Walker,  35 

arate  causes  of  action  stated  in  as  many  Neb.  689;   Clarke  v.  Walker,  35  Neb. 

different  counts.     The  defendant  filed  693;  Utter  z'.  Nelligan,  92  Hun  (N.  Y.) 

an  answer  before    the  justice,  which  185.   See  also  article  Amendments,  vol. 

was  also  returned  to  the  Circuit  Court,  i,  p.  611. 

in  which  liability  on  all  the  causes  of  Iminaterial  Yarianee  Between  Tramoiipt 
action  stated  in  the  petition  was  denied  and  Proof.  —  Where  the  cause  of  action 
and  a  counterclaim  and  a  statement  of  was  obviously  the  same  as  that  tried  by 
a  set-off  to  the  alleged  cause  of  action  the  justice,  it  was  held  to  be  an  imma- 
in  the  third  count  of  the  petition  set  up.  terial  variance  that  the  transcript  stated 
The  judgment  of  the  justice  was  for  the  suit  to  be  on  a  promissory  note  and 
the  amount  of  the  demand  stated  in  the  on  the  appeal  the  evidence  was  of  a 
third  count,  and  there  was  a  finding  sealed  instrument  or  bill^ obligatory  for 
against  the  defendant  on  the  set-off,  the  sum  stated  in  the  transcript.  Bech- 
but  no  mention  was  made  of  the  other  tol  v.  Cobaugh,  10  S  &  R.  (Pa.)  121. 
counts  of  the  petition  or  of  the  defend-  Intervention  on  AppeaL  —  A  statute 
ant's  counterclaim.  On  the  trial  in  the  providing  that  '*  the  same  cause  of 
Circuit  Court  the  defendant  objected  to  action,  and  no  other,  that  was  tried  be- 
any testimony  under  the  first  and  sec-  fore  the  justice,  shall  be  tried  before 
ond  counts  of  the  petition,  because  the  the  appellate  court  upon  the  appeal," 
transcript  of  the  petition  conclusively  has  reference  only  to  the  cause  of 
showed,  as  it  was  claimed,  that  the  last  action  and  to  the  parties,  who  were 
count  only  was  tried  before  the  justice,  such  before  the  justice,  and  not  to  in- 
The  objection  was  overruled,  the  court  dependent  causes  of  action  existing  in 
saving:  **  This  point  is  predicated  on  a  favor  of  third  persons,  strangers  to  the 
misconception  of  what  the  record,  in  suit,  and  expressly  authorized  bv  stat- 
appeals  from  a  justice,  consists.  \i  ute  to  intervene  for  the  protection  of 
we  can  look  only  to  the  transcript  of  their  rights.  Wolff  v.  Vctte,  17  Mo. 
the  docket  entries,  the  pomt  would  be  App.  36. 

well  taken.     But  the   statute  requires  1.  Norton  v,  Janvier,  5  Harr.  (Del.) 

the  original  papers  to  be  sent  to  the  346;  Salmons  v.  Collins,  2  Harr.  (DeL) 

Circuit  Court,  and  such  papers  and  the  45. 

transcript  of    the   proceedings  before  In  Attadhment.  —  Where  by  statute 

the  justice  make  up  the  record,  which  suits  by  attachment  were  allowed  in 

must  be  read  as  a  whole  in  determining  certain  cases  upon  demands  not  due, 

the  nature  of  the  action,  and  what  was  the  judgment  in  such  suits  not  to  be 

really  tried  before  the  justice.*'     Citing  rendered  until  the  maturity  of  the  de- 

Kinion  r.  Kansas  City,  etc.,  R.  Co  ,  39  mand,  it  was  held  that  if  the  jusdce 

Mo.  App.  382;  Hansberger  v.   Pacific  rendered  judgment  in  such  a  suit  upon 

R.  Co.,  43  Mo.  196;  Fields  v,  Wabash,  a  demand  not  due.  upon  appeal  it  be- 

etc,  R.  Co.,  80  Mo.    203;  Barnett  v.  came  the  duty  of  the  appellate  court  to 

Atlantic,  etc.,  R.  Co.,  68  Mo.  56;  Hill  proceed  with  the  cause  de  novo  without 

V.   St.    Louis   Ore,  etc.,   Co.,   90    Mo.  regard  to  the  error  of  the  justice,  the 

103.  demand  being  due  when  the  judgment 

Same  Issnes. —  It  is  also  held  that  the  was    entered   in   the   appellate  court, 

issues  must  be  substantially  the  same,  Musgrove  v,  Mott,  90  Mo.  107. 
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tice,  although  not  there  made/  except  a  set-off  or  counterclaim 
which  was  not  relied  upon  before  the  justice  and  is  set  up  for  the 
first  time  in  the  appellate  court.* 

bb.  Amount  of  Judgment  Recoverable.  —  When  the  trial  is  de  novo. 
it  is  upon  the  facts  as  adduced,  and  not  upon  errors  in  the  record, 
and  the  amount  of  recovery  on  the  appeal  is  not  limited  by  the 
judgment  rendered  by  the  justice,  although  the  defendant  is  the 
appellant.' 

The  Penalty  of  the  Appeal  Bond  does  not  fix  the  limit  of  the  recovery 
against  the  appellant  or  preclude  a  recovery  for  a  greater  sum.** 

1.  Alabama,  —  McCary    v.    Mabe,   7         Texas.  —  Boudon  v.  Gilbert,  67  Tex. 
Ala.  356.  689;    Downtain  v.   Connellee,    2  Tex. 

Arkansas,  — Hall  v.  Doyle.  35  Ark,  Civ.  App.  95;  Curry  v,  Terrell,  i  Tex. 

445.  App.  Civ.  Cas.,  g  239;  Good  v,  Cald- 

Kansas, — Denver,   etc.,    R.   Co.    v,  well,  11  Tex.  Civ   App.  515:  While  z/. 

Cowgill,  44  Kan.  325;  Stanley  z^.  Farm-  Johnson,  5  Tex.  Civ.  App.  43o. 

ers'  Bank,  17  Kan.  592.  Contra, — Archibeque  v,  Miera,  i  N. 

Mississippi,  — Callahan  z/.  Newell,  61  Mex.  160;  Tale  7\  Tate,  2  Grant's  Cas. 

Miss.  438.  (Pa.)  150;    Clark  v.  Howard,  10  Yerg. 

Missouri.  —  Hall  zr.  Mills,  IT  Mo.  215.  (Tenn.)  250.     See    also    Ferguson    v, 

Texas,  —  Houston,    etc.,   R.    Co.  v.  Prince,  2  Kan   App.  7. 

Lefevre,  (Tex.  Civ.  App.  1897)40  S.  W.  Where  the  plaintiff  on  appeal  is  per- 

Rep.  340;  Gulf,  etc.,  R.  Co.  v.  Cross-  mitted  to  amend  his  claim  by  adding 

man,   11  Tex.  Civ.  App.  622;  Texas,  new  items  and  no  objection  is  made, 

etc..  R.  Co.  V,  Klepper,  (Tex.  Civ.  App.  this  is  no  ground  for  allowing  the  de- 

1893)  24  S.  W.   Rep.   567;  Swinborn  z/.  fendant  to  add  new  items  to  his  coun- 

Johnson,  (Tex.  Civ.  App.   1893)  24  S.  terclaim  over  the   plaintiff's  objection. 

W.  Rep    567;  Bennett  v.  Paine,  (Tex.  Downtain  v,   Connellee,   2  Tex.   Civ. 

Civ.  App.   1896)  38    S.  W.   Rep.  398;  App.  95. 

Sloverv.  McCormick  Harvesting  Mach.  The  Pleading  Need  Not  Be  a  Teobnlcal 

Co.,  12  Tex.  Civ.  App.  446.  Gonnterolaimin  order  to  be  inadmissible 

Sleotion  Between  Inoonsiatent  Defenses,  when  offered  for  the  first  time  on  ap- 

—  In  Ferguson  v.  Prince,  2  Kan.  App.  peal.     White  v,  Johnson,  5  Tex.  Civ. 

7,  it  was  held  that  when  the  defendant  App.  480. 

upon  appeal  stated  in  open  court  that  Pcds    Darrein    Gontinnanoe.  —  It    has 

he  would  offer  evidence  in  support  of  been  held  that  a  defendant  on  appeal 

two  separate  defenses,  this  amounted  can  present  any  matters  of  defense  he 

to  the  same  thing  in  effect  as  though  may  have  which  did  not  exist  when  the 

he  had  set  up  two  defenses  in  an  an-  judgment  was  rendered  by  the  justice 

swer  or  bill  of  particulars,  and  placed  of  the  peace,  like  as  under  a  plea  of 

the  defendant  in  the  same  situation;  that  puis  darrein  continuance,       Minard  v, 

the  same  rule  in  relation  to  the  evi-  Lawler,  26  111.  301.     But  see  Chase  v, 

dence  thereunder  must  be  applied  as  Chase,  8  Mo.  103. 

thoughthe  statements  were  contained  8.  Brooks    v.   Carter,   36  Ala.    682; 

in  a  pleading,  and  that  it  was  proper  to  Waring  v.  Gilbert,  25  Ala.  295;  Zitzer  v, 

require  him  to  elect  upon  which  of  the  Jones,  48  Md.  115;  Woodruff  v.  Cams, 

defenses  he  would  proceed  to  submit  3  N   J.  L.  98. 

his  evidence  where  the  defenses  stated  Sentenoe  Greater  than  That  Imposed  by 

were  inconsistent.  Jnstioe.  —  In     Elbow    Lake    v.    Holt, 

2.  Arkansas.  —  Amis  v^   Cooper,  25  (Minn.  1897)  72  N.  W.  Rep.  564  It  was 
Ark.  14.  held  that  the  District  Court  is  not  lim- 

Mississippi.  —  Maix   v,  Trussell,  56  ited  by  the  sentence  of  the  justice,  but 

Miss.    498;    Callahan  v,    Newell,    61  may  imp>ose  any  sentence  within  the 

Miss.  439.  limits  of  the  penalty  prescribed  by  the 

Missouri. — Hall  v.   Mills,    11    Mo.  ordinance  or  statute. 

21$;    Webb  v,  Tweedie,  30  Mo.   491;  4.  Casey  v,  Coker,  (Ala.  1892)  11  So. 

Chase  v.  Chase,  8  Mo.  103.  Rep.  742. 

Nebraska,  —  Carr  v.  Luscher,  35  Neb.  Only  the  Sureties  are  entitled  to  limit 

318.  the  recovery  against  themselves  on  the 
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XMOTery  United  to  ClAim  Boforo  Jwtioe.  —  But   it   is  held   that  the 

appellate  court  is  powerless  to  enter  a  judgment  beyond  the 
amount  claimed  by  the  plaintiff  before  the  justice.* 

cc,  EviDENCEON  Appeal.— The  same  rules  of  evidence  which  gov- 
ern the  proceedings  before  the  justice  of  the  peace  are  applied  in 
the  trial  of  the  case  on  appeal  from  the  judgment  of  the  justice.' 
but  the  evidence  on  appeal  is  not  restricted  to  that  which  was 
introduced  before  him.* 

penalty  of  the  appeal  bond  they  have  witnesses  shall  not  be  introduced  on 

signed.     Casey  v,  Coker,  (Ala.  1892)  11  the  appeal  except  to  prove  newly  dts- 

So.  Rep.  74a;    Hurley  v.  Bevens,   57  covered  evidence."    Sherron  v.  Hum. 

Ark.  547.  phreys,  14  N.  J.  L.  217. 

1.  Meyer  v.  Helland,  3  Colo.  App.  Waiver  of  Otjootioiii  Vot  Bailed  Beflne 

536;   St.  Louis,  etc.,  R.  Co.  v.  Curtis,  the  Juetioe.  —  It  has  been  held  that  if 

48  Kan.   179;  St.  Louis,  etc.,  R.  Co.  v.  the  party  permit  the  introduction  of  tes- 

McMuUen,    48    Kan.    282;     Elfelt    v.  timony  before  the  justice  without  ob- 

Smith,  I  Minn.  125;  Fish  v.  Dodge,  4  jection,  he  cannot  on  the  trial  on  appeal 

Den.  (N.  Y.)  311.  object  either  to  the  competency  of  the 

Amount  Indorsed  on  Snmmoni  Gondn-  witness,  Price  v.  Ward  7  N.  }.  L.  127; 

five.  —  The    amount  indorsed  on   the  or  to  the  evidence,  Wilcox  v.  Toledo, 

back  of  the  summons  as  the  amount  of  etc.,  R.  Co..  45  Mich.  280;   Irvine  v. 

the  plaintiff's  claim,  like  the  ad  dam^  Lopez,  i  Arizona  86. 

num  in  the  ordinary  complaint,  con-  Svldenoe  Limited  by  Betnm.  —  Where 

eludes  the  plaintiff  as  to  the  amount  of  a  bill  of  particulars  is  required  to  be 

his  recovery  unless  in  some  le^al  man*  filed  before  the  justice  and  "  the  evi- 

ner  it  be  changed.     Meyer  v,  Helland,  dence  on  the  trial  shall  be  confined  to 

3  Colo.  App.  536;  Eaton  v,  Graham,  11  the  items  set  forth  '*  in  said  bill,  the  re- 

111.  619;  Dowling  V.  Stewart,  4  111.  193;  striction  is  not  limited  to  the  trial  be- 

Toledo,  etc.,  R.  Co.  v.  Pence,  71  111.  fore  the  justice,  and  the  justice  being 

174.     Contra^  see  Millar  v.  Criswell,  3  required  to  send  up  the  bill  of  particu- 

Pa.  St.  449.  lars  with  the  papers  on  appeal  the  evi- 

8,  Johnson  v,  Gould,  23  N    H.  251,  dence  on  appeal  must  be  confined  to  the 

holding  that  evidence  which  is  inad-  items  set  out  in  the  bill  of  particulars, 

missible  before  the  justice  cannot  be  McCoy  v,  Thompson,  Wright   (Ohio) 

received  on   appeal;   Atwood  v.  Rey-  649.     See  also  Smith  e^.  Kirby,  10  Met. 

burn,  5  Mo.  555,  holding  that  the  act  (Mass.)  150. 

giving  to  *'  either  party  to  a  suit  in  any  Where  a  suit  was  brought  before  a 

court  of  record  "  a  discovery  from  the  justice  for  the  plaintiff's  share  of  cer- 

other    party    did   not  apply  to  cases  tain  timber,  on  appeal  the  plaintiff  was 

brought  to  a  court  of  record  by  appeal  permitted  to  offer  in  evidence  a  prom- 

from  the  judgment  of  a  justice  of  the  issory  note  evidencing  the  debt  of  the 

peace.  defendant.     The  note  did  not  change 

8.  Brown   v.  Landon,   11  Colo.  162,  the  cause  of  action,  which  the  tran- 

Carmien    v.   Whitaker,   36    Ind.    509;  script  showed  to  have  been  for  timber 

Kennedy  v,  Gooding,  7  Gray  (Mass.)  sold   but  was  merely  evidence  of  the 

417:  Russell  V.  Moore,  8  Smed.  &  M.  amount  due.     Boner  v,  Luhman,  148 

(Miss.)  700;  Milam  v.  Filgo,  3  Tex.  Civ.  Pa.  St.  591. 

App!  343.  In  lowa^  under  a  statute  reauiring 

Where  no  written  pleadings  are  re-  that  at  the  commencement  of  tne  suit 

quired  on  appeal,  effect  is  given  to  all  the  plaintiff  shall  set  forth  in  writing 

evidence  which  would  be  admissible  in  and  file  with  the  justice  before  the  en- 

a  court  of  record   under    the    proper  try  of  the  case  or  the  issuance  of  the 

pleadings.   Miner  c.  Reed,  25  111.  App.  process  a  plain  statement  of  his  demand 

T75.  or  cause  of  action,   it  was  held  that 

In  New  Jersey  a  statute  which  pro-  notes  not  marked  filed  by  the  justice 

vided  that  on  appeal  the  parties  **  shall  could  not  be  received  in  evidence  on 

be  confined  to  the  same  evidence  that  the  trial  in  the  appellate  court.  Graft  v. 

was  offered  upon  the  trial  before  the  Diltz,  2  Greene  (Iowa)  570;  and  that  on 

justice  "  was  held  to  mean  that  "  new  such  appeal  parol  evidence  of  the  de- 
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(2)  Trial  De  Novo  or  Review  of  Error  —  (a)  Prooeedings  in  Srrw.  — 
In  some  states  a  petition  or  proceeding  in  error  is  provided  for 
the  correction  of  errors  independently  of  the  proceeding  by  appeal 
for  a  retrial.  * 

(b)  B«?iew  of  Xnror  on  AppMl.  —  But  an  appeal  does  not  always 
operate  to  secure  a  new  trial,  as  particular  statutes  bring  about 
a  different  result,  under  various  conditions.* 

Amoont  in  Controrenj.  —  Thus,  whether  there  will  be  a  new  trial 
upon  the  merits  or  a  mere  review  of  error  on  the  record  is  sometimes 
made  to  depend  upon  the  amount  in  controversy;  *  and  when 
the  case  is  required  by  statute  to  be  heard  on  the  original  papers 

livery  of  a  written  contract  to  the  jus-  ute  is  said  to  give  to  the  appeal  the 

tice,  and  of  his  neglect  to  file  it.  and  characteristics  of  a  certiorari.    Chappe 

that  it  was  introduced  in  evidence  be  v.  Thomas,  5  Mich.  56.     But  under  this 

fore  the  justice,  was  admissible  for  the  provision  it  is  held  that  questions  which 

purpose  of  making  the  contract  com-  arose  upon  the  trial  cannot  be  made  the 

petent  evidence  on  the  appeal.     Eggle-  ground  of  a  special  appeal  for  revers- 

ston  V.  ColUs,  10  Iowa  554.  ing  the  judgment  without  a  trial  at  the 

1.  Condray  v.  Stifel,  77  Iowa  283;  circuit,  Webster  v.  Williams,  69  Mich. 
Long  V.  Froman,  49  Kan.  360;  Winter  135;  Manhard  v,  Schott,  37  Mich.  234; 
V.  Shutter.  42  Kan.  544;  Hennigh  v.  Albert  v,  Sutton,  28  Mich.  2;  and  that 
Commercial  Nat.  Bank,  53  Kan.  370;  errors  which  do  not  involve  some  de- 
Chicago,  etc.,  R.  Co.  V,  Goracke,  32  cislon  or  {question  of  jurisdiction  will 
Neb  90.  See  also  generally  articles  not  be  reviewed  upon  special  appeal. 
Certiorari,  vol.  4,  p.  i;  Error,  Writ  Webster  v.  Williams,  69  Mich.  135; 
OF,  vol.  7,  p.  817.  Deitz  V,  Groesbeck,  32  Mich.  303;  Max- 

Conmioii-law  Writ  of  Error.  —  In  West  well  v,  Deens,  46  Mich.  35.    See  also 

Virginia^  the  constitutional  provision  Stevens  v.  Harris,  99  Mich.  230;  Dalton 

that  '*  no  fact  tried  by  a  jury  shall  be  v.  Laudahn,  30  Mich.  349;  McGraw  v, 

otherwise  re-examined  in  any  case  than  Sturgeon,  29  Mich.  426. 

according  to  the  rules  of  the  common  8.  Dudley  v.  Brinckerhoff,  (Supreme 

law  "  was  applied  to  appeals  from  jus-  Ct.)2  N.  Y.  Supp.  321;  Baum'sCastorine 

tices'  courts  where  the  trials  there  had  Co.  v,  Thomas,  92  Hun  (N.  Y.)  i;  Rislev 

been  before  a  jury,  and  in  such  case  it  v.  Van  Delinder,  17  Misc.  Rep.  (N.  Y. 

was  held  that  the  judgment  of  the  jus-  Supreme  Ct.)  661;  Hall  v.  Werney,  18 

tice    could    only  be  reviewed  by  the  N.  Y.  App.  Div.  565;  Royce  v.  Gibbons, 

common-law  writ  of  error,  if  at  all.  50  Hun  (N.  Y.)  341;  Houghton  r.  Ken- 

Bariow  r.  Daniels,  25  W.Va.  512;  Hall  yon,  38  How.   Pr.  (Herkimer  County 

V,  Wadsworth,  30  W.  Va.  55;  Hickman  Ct.)  107;  Cowles  v,  Hayes,  67  N.  Car. 

V.  Baltimore,  etc.,  R.  Co.,  30  W.  Va.  128;   Steinam  v,  Schulte,  83  Wis.  567; 

296.  Wold  V.  Ordway.  68  Wis.  176;  Vroman 

ProMedings  in  Error — Vew  Trial  on  9.  Dewey,  22  Wis.  323;  Hassa  v, 
BoveroaL  —  In  Ohio  it  was  held,  under  Junger,  15  Wis.  598;  Shaw  v,  Webster, 
a  sta^tute  so  providing,  that  upon  the  18  Wis.  498.  See  also  State  v.  Baker, 
reversal  of  a  judgment  of  a  justice  19  Fla.  19:  State  v.  Walker,  32  Fla.  432. 
taken  to  the  Court  of  Common  Pleas  on  How  Aaiomit  In  Controvoriy  Determined 
error  the  cause  shall  be  retained  by  the  — In  Replevin,  —  If  the  justice  omits 
court  for  trial  and  final  judgment,  as  to  find  the  value  of  property  taken  in 
in  cases  of  appeal.  Faucett  v.  Meeker,  replevin,  the  amount  stated  m  the  afii^ 
31  Ohio  St.  634.  See  also  Jones  v,  davit  for  the  writ  of  replevin  will  con- 
School  Dist.  No.  47,  8  Kan.  364.  trol  in  determining  whether  or  not  a 

8.  Stpeeial    Appoid.  —  In    Michigan  a  trial  de  novo  is  to  be  had  in  the  appel» 

special  appeal  is  provided  which  gives  late  court.     Shaw  v,  Webster,  18  Wis, 

to  the  appellant  the  right  to  avail  him-  498. 

self  of  certain  errors  in  the  proceedings  Amount  Controlled  by  Pleading.  —  If 

and  erroneous  rulings  and  decisions  in  a  set-off  pleaded  entitles  the  defendant 

the  course  of  the  cause  distinct  from  to  a  new  trial  on  appeal,  he  will  not  be 

\he  judgment  on  the  merits,  which  Stat-  deprived  thereof  because  his  bill  of 
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to  the  return  of  the  justice,  it  is  held  that  the  parties  cannot  by 
stipulation  confer  upon  the  appellate  court  jurisdiction  to  tiy  the 
case  de  novo.^ 

i^pMl  190B  itoMdAtti  ef  Law  aad  Iket.  —  In  several  states  the  appeal 
may  be  taken  on  questions  of  law  alone  or  on  questions  of  law 

and  fact,  the  first  method  raising  questions  upon  the  return  of  the 
justice  and  the  second  bringing  the  case  up  for  a  new  trial.*    In 

particnlars  shows   an    amount  below  not  be  attacked  by  a  mocioo  on  the 

that  which  entitles  him  to  a  new  trial,  j^i^and  that  it  was  interposed  merely 

Dudley  v.  Brinckerhoff,  (Supreme  Ct.)  for  the    purpcne  of  procnring  a  new 

2  N.  Y.  Supp.  321.  trial  and   not  in  good  faith.     Banm's 

Amended    Pleading,  —  In    Risley    v.  Castorine  Co.  v.  Thomas,  92  Hun  (K. 

Van  Delinder,  17  Misc.  Rep.  (N.  Y.  Su.  Y.)  i. 

preme  Ct.)  661.  it  was  held  that  the  1.  Bullard  v.  Knhl,  54  Wis.  544. 
provision  of  the  statute  that  where  an  8.  Rossi  v.  Superior  Ct.,  114  CaL 
issue  is  joined  before  the  justice  and  371;  Fabretti  v.  Superior  Ct.,  77 
the  sum  for  which  judgment  is  de-  Cal.  305;  Hinds  v.  American  Express 
manded  exceeds  $50  the  appellant  may  Co.,  24  Minn.  95;  Craighead  v.  Mar- 
take  a  new  trial  in  the  County  Court  tin,  25  Minn.  41;  Croonquist  v.  Flatner. 
does  not  necessarily  refer  to  the  issues  41  Minn.  291;  Terrvll  v.  Bailey,  27  Minn, 
joined  on  the  return  day  and  render  304;  Daley  v.  Mead,  40  Minn.  382; 
the  pleadings  then  filed  effectual  to  Thorson  v.  Sauby,  (Minn.  1897)  70  K. 
give  the  right  to  a  new  trial  although  W.  Rep.  1083;  H nested  v.  Bliss,  fSu- 
afterwards  amended  and  the  sum  de-  preme  Ct.)  16  N.  Y.  Supp.  644,  62  Hun 
manded  reduced  below  $50,  and  that  (N.  Y.)  619;  Risley  v.  Van  Delinder,  17 
the  question  of  the  right  to  a  new  trial  Misc.  Rep.  (N.  V.  Supreme  Cl)  661; 
is  dependent  upon  the  amended  plead-  Bartlett  v,  Mudgeti,  75  Hun  (N.  Y.) 
ing  if  ii  differs  from  the  original  in  the  292,  31  Abb.  N.  Cas.  (N.  Y.)  259,  23  Civ. 
amount  for  which  judgment  is  de-  Pro.  Rep.  (N.  Y.)  288. 
manded.  See  also  H inkle v  v.  Troy,  Whan  Vo  Itrae  of  TMt  Triad  Bate* 
etc..  Horse  R.  Co.,  42  Hun  (N.  Y.)  281.  Jvstiee.  —  Under  a  code  provision  that 

An  amendment  on  appeal  cannot  be  **  all  appeals  from  justices'  courts  shall 

made  to  change  the  amount  in  contro-  be  tried  anew  in  the  District  Court  on 

versy  so  as  to  entitle  the  party  to  a  new  the  papers  filed  in  the  justice's  court,*' 

trial.       Langrill  v,  Downey,   (Buffalo  to  entitle  the  appellant  to  a  «ew  trial  on 

Super.  Ct.)  7  N.  Y.  Supp.  503.  appeal  there  must  have  been  an  issue 

A  Conatmlaim  must  be  one  which  is  tried   before    the    justice.       Gage  y. 

admissible  in  a  particular  suit,  in  order  Maryatt,  9  Mont.  265;    Martin  v.  Dis- 

to  entitle  the  parties  to  rely  thereon  for  trict  Ct.,  13  Nev.  90.    See  also  Forbis 

a  new   trial  on  appeal.      Kinkley  v.  v,  Inman,  23  Oregon  68. 

Troy,  etc..   Horse  R.  Co.,  42  Hun  (N.  Esview  of  Svidnioo.  —  The  appellate 

Y.)  281;  Hall  V,  Werney,  18  N.  Y.  App.  court,  upon  the  hearing  of  an  appeal 

Div.  565  U'^^£   Harvey  v.  Van  Dyke,  from  the  justice's  court,  when  no  trial 

66  How.  Pr.  (N.  Y.  Supreme  Ct.)  396;  can  be  had,  can  only  reverse  the  jus- 

Denniston  v.  Trimmer.  27  Hun  (N.  V.)  ti€e's  judgment  upon  questions  of  fact 

393;  Houghton  V,  Kenyon,  38  How.  Pr.  litigated  in  the  justice's  court  when  the 

(Herkimer  County  Ct.}  107;    Baum's  judgment  of  the  justice  or  the  verdict 

Castorine  Co.  v,  Thomas,  92  Hun  (N.  of  the  jury  is  clearly  unsupported  by 

Y.)  2].  the  evidence.     Croonquist  v.  Flatner, 

Where  matter  which  may  constitute  41  Minn.  291;  Palmer  v.  St.  Paul,  etc., 
either  a  counterclaim  or  a  defense  is  R.  Co.,  38  Minn.  415;  Campbell  v.  Bab- 
pleaded  as  a  defense  without  designat-  bitts,  53  Wis.  276;  Neave  v,  Amtz,  56 
ing  it  either  as  a  defense  or  a  counter-  Wis.  174;  West  v,  Vanden  Brook,  71 
claim,  it  will  be  treated  as  a  detcnse  Wis.  469. 

merely,  and  the  defendant  will  not  be  In  JVew  York,  unless  there  is  an  en- 
entitled  to  a  new  trial  under  it.  Royce  tire  absence  of  evidence  to  support  the 
V.  Gibbons,  50  Hun  (N.  Y.)  341.  judgment  of  the  justice,  there  can  be 

If  a  counterclaim  is  good  on  its  face  no  reversal.     In  other  words,  if  there 

for  the  purpose  of  a  new  trial,  it  can-  is  any  evidence  in  the  record  to  support 
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detail,  however,  the  proceedings  under  this  system  sometimes 
differ.  Thus,  while  on  appeal  from  questions  of  law  alone  the 
court  may  affirm  or  reverse,*  in  some  states  it  cannot  enter  a  new 
judgment  on  the  merits,  as  this  can  be  done  only  by  a  new  trial,* 
while  in  others  in  the  case  of  reversal  it  may  determine  the  merits 
and  render  judgment  thereon  for  the  appellants.'  Where  the 
appeal  is  on  both  questions  of  law  and  fact,  the  appellant  is 
entitled  to  a  new  trial.* 

Power  to  Rondor  Jndfpaent  on  Seoord  or  Ordor  a  New  Trial.  —  Sometimes 
the  court  may,  on  appeal,  examine  the  return,  and  either  enter 
judgment  thereon  or  order  a  new  trial  when  the  error  complained 
of  cannot  otherwise  be  reached.*     The  jurisdiction  of  the  appel- 

the  judgment,  it  will  be  sufficient  for  on  appeal  on  questions  of  law  alone  a 

that  purpose.     Staples  v.   Hager,  (Su-  reversal  is  equivalent  to  a  dismissal  of 

preme  Ct.)  42  N.  Y.  Supp.  458;  Ludlum  the  cause  and  leaves  the  parties  in  statu 

V.   Couch,    10  N.    Y.   App.    Div.   603;  guo,     Daley   v.    Mead,   40  Minn.  382; 

Hommel  v.   Meserole,   18  N.  Y.  App.  Terryll  v,  Bailey,  27  Minn.  304;  Frost 

Div.   106;  Brooklyn  v,  Brooklyn  City,  v.   Frost,  16  N.  Y.  Misc.  Rep.  (Onon- 

etc,   R.  Co.,   II  N.  Y.  App.  Div.  168;  daga  County  Ct.)  430. 

Lock  wood  V.  Lock  wood,  (Supreme  Ct.)  Borersal  Siopendont  on  Semiaiion  of  Part 

14  N.  Y.  Supp.  831.  of  Judgment*  —  An  order  on  appeal  from 

Where  the  return  on  appeal  must  the  judgment  of  a  justice  of  the  peace 
contain  all  the  evidence,  if  it  sets  forth  reciting  "  judgment  reversed,  unless 
the  evidence  in  detail  it  is  to  be  consid-  the  respondent  elect,  within  ten  days 
ered  as  stating  the  whole  testimony  un-  after  service  of  copy  of  decision,  to  re- 
less  the  contrary  distinctly  appears,  duce  the  damages  in  the  judgment  to 
Hance  v.  Cayuga,  etc.,  R.  Co.,  26  N.  five  dollars,"  was  upheld.  Powers  v. 
Y.  428;  Orcutt  V,  Cahill,  24  N.  Y.  578;  Hanford,  7  N.  Y.  App.  Div.  343. 
Bruins  v.  Downey,  51  Wis.  120.  8.  Thorson  v,  Sauby,  (Minn.  1897)  70 

When  the  record  on  appeal  does  not  N.  W.  Rep.  1083;  Terryll  v.  Bailey,  27 

purport  to  contain  all  the  evidence,  and  Minn.  304:  Meisterzr.  Russell,  53  Minn, 

the  return  of  the  justice  does  not  show  54;  Watson  v.  Ward,  27  Minn.  29. 

that  any  request  was  made  by  either  4.  Welter  v.  Nokken,  38  Minn.  376; 

party  for  such  a  return,  if  the  evidence  Finke  v.  Lukensmeyer,  51  Minn.  252; 

tends  to  support  the  judgment  it  will  be  Yankton  v,  Douglass,  8  S.  Dak.  440; 

presumed  that  there  was  sufficient  evi-  Purcell  v.  Booth,  6  Dakota  17. 

dence  offered  tor  that  purpose.     War-  In    Caii/ornia^   if  the    appeal   is  on 

ner  V.  Fischbach,  29  Minn.  262;  Hinds  questions  of  both  law  and  fact,  it  is 

V.  American  Express  Co.,  24  Minn.  95.  held  that  the  appellant  is  entitled  to 

1.  Sherer  v,  Superior  Ct.,  94  Cal.  356;  have  the  court  pass  on  the  questions  of 

Thorson  v.  Sauby,  (Minn.  1897)  70  N.  law  and  try  anew  the  questions  of  fact. 

W.    Rep.  1083;   Terryll  V.    Bailey,   27  Rossi  v.  Superior  Ct,  114  Cal.  371. 

Minn.  304;  Powers  v,  Hanford,  7  N.  Y.  Whon  No  Inuet  Triod  Bolow.  —  If  an 

App.  Div.  343;  Frost  v.  Frost,  16  N.  Y.  appeal  is  taken  on  questions  of  law  and 

Misc.  Rep.  (Onondaga  County  Ct.)  430.  fact  when  no  issues  of  fact  were  tried 

8.  Sherer  7/.  Superior  Ct.,  94  Cal.  356;  in   the  justice's  court,    the  appellate 

Frost  V.  Frost,   16  N.  Y.   Misc.   Rep.  court  must  entertain  and  decide  the  ap- 

(Onondaga  County  Ct.)  430:  Powers  v.  peal    upon    questions    of    law    alone. 

Hanford,  7  N.  Y.  App.  Div.  343;  Man-  Fabretti   v.  Superior  Ct.,  77  Cal.  305; 

heim  v.  Seitz,  21  N.  Y.  App.  Div.  16  Southern  Pac.  R.  Co.  v.  Superior  Ct.. 

[citing   Ludlum    v.   Couch,   10    N.  Y.  59  Cal.  471;  Curtis  ».  Supeiior  Ct.,  63 

App.  Div.  603;  Hewitt  V.  Ballard,  16  N.  Cal.  435;    Rlsley  v.  Van  Delinder,  17 

Y.  App.  Div.  466];  Coughran  v.  Wilson,  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  661. 

7  S.  Dak.  155.  5.  Irvine  v.   Lopez,    i    Arizona    81; 

Borenal    EqniTalont   to  IMimlMal.  —  Evans    v.  Southern  R.  Co.,  74  Miss. 

Where  there  was  no  provision  for  re-  230;  Ferguson  v.  Harrison,  34  S.  Car. 

manding  a  cause  upon  reversal  of  the  169. 

judgment  of  a  justice,  it  was  held  that  Where  the   appellate  court  can  see 
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late  court  may  sometimes  be  entirely  restricted  to  a  mere  review 
of  the  record  for  errors  in  the  proceedings  of  the  justice.* 

(e)  Brran  ud  Taehatel  Btbefei  lUmguded.  —  Where  the  ^stem  pre- 
vails of  appealing  for  a  new  trial  in  proper  cases  or  for  a  review  of 
the  judgment  upon  the  record,  when  a  new  trial  is  had  the  case 
is  heard  without  regard  to  errors  in  the  proceedings  before  the 
justice,'  as  in  those  states  where  the  appeal  generally  takes  up  the 
case  for  a  trial  de  novo^  And  even  when  the  appeal  is  for  a 
review  of  the  case  upon  the  record,  the  judgment  on  the  record 
is  usually  without  regard  to  technical  defects  not  affecting  the 
merits  of  the  case.* 

(d)  flutcmmt  of  Oroonds  of  Appeal  —  Bill  of  liMptioBi.  —  The  review  of 
errors  on  appeal  is  sometimes  restricted  by  statute  to  such  errors  as 
are  specially  relied  upon  by  the  appellant  in  a  statement  of  the  case 
settled  by  the  justice,*  or  in  the  notice  of  appeal,*  or  in  an  affi- 

from    the  record  of   the  proceedings  744,  it  was  held  that  the  statute  requir- 

alone  what  final  judgment  as  an  en-  ing  the  statement  of  the  case  settled  by 

tirety  the  justice  should  have  rendered,  the  justice  to  contain  a  statement  of  the 

that  judgment  should  be  entered  by  the  errors    relied    upon  by   the  appellant 

Circuit  Court;  but  where  there  is  noth-  created  the  method  by  which  an  appeal 

ing  in  the  record  or  proceeding  alone  could  be  taken  for  a  review  of  qoes- 

from  which  the   Circuit  Court  could  tions  of  law  alone,  and  that  if  the  enofs 

order  what  final  judgment  should  have  relied  upon  are  not  so  pointed  out.  the 

been  rendered  by  the  justice,  upon  re-  appellate  court  has  no  authority  to  act 

versing  the  judgment  of  the   justice  upon  them,  and  the  appeal  will  be  dis- 

the  Circuit  Court  should   proceed   to  missed. 

'*  try  the  cause  anew  on  its  merits."        Sttfldenej  of  Vottoo.  —  Under  a  code 

Evans   v.  Southern   R.  Co.,  74  Miss,  provision    requiring   the  appellant  to 

230.    See  also  Irvine  v.  Lopez,  i  Ari-  serve  a  notice  of  appeal,  "  stating  the 

zona  81.  grounds    upon    which  the    appeal   is 

1.  Sams  V.  Hoover,  33  S.  Car.  401;  founded,"  but  in  no  way  prescribing 

Harris  r.   Ferguson,  3  Bailey  L.  (S.  the  manner  in  which  such  statement 

Car.)  397.  should  be  made,  it  was  held  that,  the 

8.  Coyle  v,  Baldwin,  5  Cal.  75 ;  Wei-  prime  object  of  the  code  being  to  dis- 

ter  V.  Nokken,  38  Minn.  376.  pense  with  mere  form  whenever  prac- 

8.  See  supra^  IV.  11.  /.  (i)  (b)  Errors  ticable,  especially  in  inferior  courts,  the 

and  Irregularities  Disregarded.  appeal  "  on  the  ground  of  the  manifest 

4.  Irvine  v.  Lopez,  i  Arizona  81 ;  Kil-  injustice  done  this  defendant,  and  those 
mer  v.  Messling,  70  Hun  (N.  Y.)  582;  set  out  in  writing,  made  on  the  motion 
Lockwood  V.  LiKkwood,  (Supreme  Ct.)  for  a  new  trial  before  the  trial  justice, 
14  N.  Y.  Supp.  831;  Purdy  v.  Dinkle,  and  the  aflSdavits  there  used  in  behalf 
(Supreme  Ct.)  6  N.  Y.  Supp.  158;  Cam-  of  said  motion,  and  all  the  evidence  and 
beis  V,  Third  Ave.  R.  Co.,  i  Misc.  Rep.  records  in  the  case,"  was  sufficient,  the 
(N.  Y.  C.  PI.)  158;  Marble  v.  Towman,  reference  to  the  grounds  set  out  in  writ- 
5  N.  Y.  App.  Div.  613;  Campbell  v.  ing  made  on  the  motion  for  a  new  trial 
Babbits,  53  Wis.  276;  Wold  v.  Ordway,  having  the  same  effect  as  incorporating 
68  Wis.  176.  them  in  the  grounds  of  appeal.    Dar- 

5.  Tschetter  v.  Helser,  (S.  Dak.  1896)  gan  v.  West,  27  S.  Car.  156. 

68  N.  W.  Rep.  744.  In  Vew  York,  under  the  provisions 

6.  Dargan  v.  West,  27  S.  Car.  156.         prior  to  the  Code  of  Civil  Procedure, 
In  South  Carolina  the  appellate  court    it  was  held  that  the  notice  of  app^I 

is  confined  to  the  consideration  of  such  was  for  the  purpose  of  giving  junsdic- 
questions  only  as  are  raised  by  the  tion  to  the  appellate  court,  and  that  the 
exceptions  made  before  the  justice,  requirement  that  the  notice  should  con- 
Burns  V.  Gower,  34  S.  Car.  160.  tain  the  grounds  of  appeal  was  "  for 
fltatttte  Xandatory.  —  In  Tschetter  v,  two  purposes:  (i)  That  the  justice  may 
Heiser,  (S.  Dak.   1896)  68  N.  W.  Rep.  know  the  errors  relied  on  and  thus  be 
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davit  for  a  special  appeal.^ 

(3)  In  Criminal  Cases,  —  The  method  of  trial  in  criminal  cases 
depends  upon  the  provisions  of  the  statutes,  as  in  civil  cases, 
under  which  the  case  may  stand  for  trial  anew  in  the  appellate 
court  in  the  same  manner  as  it  should  have  been  tried  before  the 
justice,'  or,  under  provisions  as  in  civil  cases,  the  appeal  may  be 

careful  to  return  accurately  and  fully  sufficient.    New  York  v.  Green,  i  Hilt, 

in  reference  to  them.    (2)  That  the  op-  (N.  Y.)  393. 

posite  party,  upon  whom  the  notice  is  In  Vedder  v.  Van  Buren,  14  Hun  (N. 
required  to  be  served,  may  know  the  Y.)  250,  it  was  held  that  "  the  specifica- 
errors  complained  of.  and  thus  be  en-  tion  in  the  notice  of  appeal  that  *  the 
abled  to  compel  by  amended  return,  if  justice  rejected  proper  evidence  offered 
necessary,  a  full  and  accurate  return  by  the  appellant '  must  be  held  to  be 
in  reference  to  them,  and  that  he  may  sufficiently  specific  to  authorize  an  ex- 
^now  beforehand  the  errors  relied  on,  amination  of  the  question  as  to  the  re- 
and  thus  be  prepared  for  the  argument  jection  of  the  evidence  above  alluded 
df  the  appeal."  Christman  v.  Paul,  to;  **  the  court  saying  that  ** this,  per- 
16  How.  Pr.  (Herkimer  County  Ct.)  17,  haps,  might  be  doubtful  under  the  de- 
holding  further  that  **  a  mere  notice  of  cision  in  Deuchars  v.  Wheaton,  16 
Appeal,  without  stating  the  grounds  How.  Pr.  (N.  Y.  Supreme  Ct.)  471;  but 
upon  which  the  appeal  is  founded,  is  this  case  was  criticised,  if  not  over- 
ikot  sufficient.  In  such  a  case  the  jus-  ruled,  in  Saunders  v,  Keough,  27  How. 
<ire  would  not  be  bound  to  make  his  Pr.  (N.  Y.  Supreme  Ct.)  477,  and  since 
return.  And  if  he  did  make  it,  the  ap-  the  decision  in  Sperry  v.  Reynolds,  65 
peal  would,  on  motion,  be  dismissed.  N.  Y.  179.  can  no  longer  be  deemed 
And  it  is  not  sufficient  for  the  notice  to  authoritative." 

contain  *a  ground  of  error,' or 'grounds  Where  by  reason  of  the  amount  in- 

of  error;'  but  it  must  state  the  grounds  volved  the  appellate  court  cannot  pass 

upon  which  the   appeal  is  founded."  upon  any  questions  suggested  by  the 

To  the  same  point  are  Derby  v,  Han-  grounds  of  appeal,   but  must  proceed 

nin,  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  to  a  new  trial  whether  such  grounds 

32;  Bush  V.  Dennison,  14  How.  Pr.  (N.  can  be  sustained  or  not,  it  is  held  that 

Y.  Supreme  Ct.)  307;  Delong  z/.  Brain-  there  can  be  no  reason  for  requiring 

ard,  I  Thomp.  &  C.  (N.  Y.)  i ;  Schwartz  particularity  in   the  statement  of  the 

V,  Bendel,  2  E.  D.  Smith  (N.  Y.)  123;  grounds  of  appeal,  and  that  in  such  a 

Keltv  r.  Jenkins,   i   Hilt.  (N.  Y.)  73;  case  an  allegation  that  the  judgment 

Davis  V,  New  York,  etc.,  R.  Co.,  i  Hilt,  was  against  the  law  and  evidence  is  a 

/N.  Y.)  543;  Lee  v.  Schmidt,  i  Hilt.  (N.  sufficient  compliance  with  the  require- 

Y.)  537;   New  York  v.  Green,  i  Hilt,  ment  that  the  grounds  of  appeal  shall 

(N.  Y.)  393;  Griswold  z/.  Van  Deusen,  be  stated   in  the  notice.      Fowler    v. 

2  E.   D.   Smith  (N.  Y.)  178.      Contra^  Westervelt,  40  Barb.  (N.  Y.)  374. 

Webster  r.   Hopkins,  11  How.  Pr.  (N.  1.  Chappee  v.  Thomas,  5  Mich.  56. 

Y.  Supreme  Ct.)  140;  Forman  v.  For-  8.  State  v.  Dow,  74  Iowa  144;    Ot- 

man,  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  tumwa  v.  Schaub,  52  Iowa  515;  Hig- 

255.  eins  V,  Sute,   34  Tex.    137;  Read  v. 

The  Errors  Must  Be  Specifitally  Pointed  Com.,  24  Gratt.   (Va.)  61S.     Sec   also 

Outy  and  a  general  statement  that  evi-  Johnson's  Case,  i  Me.  230,  placing  the 

dence  was  incompetent  or  that  the  judg-  right  to  an  appeal  upon  the  constitu- 

ment    was    contrary    to    law    is    not  tional  right  to  a  trial  by  jury, 

sufficient.        Delong    v.    Brainard,    i  Bereiml  Counts  Before  Justiee.  —  Where 

Thomp.  &  C.  (N.  Y.)  i;  Kelty  v.  Jenk-  an  information  before  a  justice  charges 

ins,  I  Hilt.  (N.  Y.)  73;  Lee  v,  Schmidt,  several  offenses,  if  there  is  a  conviction 

I  Hilt.  (N.  Y.)  537;  Derby  v,  Hannin,  on  but  one  charge,  but  no  acquittal  on 

15  How.  Pr.  (N.  Y.  Supreme  Ct.)  32;  the  other  counts,  the  trial  on  appeal 

Amsdell  v,  McCaffrey,  16  Hun  (N.  Y.)  may  be  on  all  the  counts.    State  v, 

255;   Deuchars  v.  Wheaton,   16  How.  Mailing,  11  Iowa  239. 

Pr.  (N.  Y.  Supreme  Ct.)  471.  Withdrawal  of  Counts  Before  Justice, 

A  reference  10  the  proceedings  on  the  • — Where  a  defendant  is  tried  on  one 

trial   for  the  grounds  of  appeal  is  not  count    of    an   information   containing 

815  Volume  XII. 


Appeals  from  JUSTICES  OF  THE  PEACE.  JndganU. 

upon  questions  of  law  alone.  ^ 

Enron  ConiiitiBg  of  Mere  Irregnlarltiet  before  a  justice  in  the  trial  of  a 
criminal  cause  will  not  be  regarded  on  the  trial  in  the  appellate 
court.* 

Pleading!.  —  Where  no  formal  pleadings  are  required  before  the 
justice  none  can  be  required  on  appeal.^ 

g.  Objections  on  Appeal  —  (i^  Form  of  Appeal —  Waiver  of 
Objections.  —  By  an  appearance  in  tne  appellate  court,*  or,  as  held 
in  some  cases,  by  acquiescence  in  the  appeal,  which  may  be 
inferred  from  delay  as  well  as  from  other  acts,  a  party  may  often 
waive  his  right  to  object  to  the  form  of  the  appeal.* 

(2)  Matters  Pleadable  Before  a  Justice.  —  When  the  appeal  is 
for  a  trial  upon  the  merits,  matters  in  abatement  which  should 
have  been  pleaded  before  the  justice  cannot  be  pleaded  for  the 
first  time  in  the  appellate  court.* 

three  counts,  the  other  two  having  the  sentence  of  the  justice  be  void  the 
been  withdrawn  before  the  justice,  on  defendant  may  undoubtedly  omit  to 
appeal  he  can  be  tried  only  on  the  claim  an  appeal,  and  if  committed  to 
count  upon  which  he  was  tried  before  prison  may  be  discharged  on  a  writ  of 
the  justice,  and  not  upon  those  which  habeas  corpus,  or  may  successfully  de- 
were  withdrawn.  State  v.  Shilling,  10  fend  against  a  suit  on  his  recognizance, 
Iowa  106.  if  he  has  entered  into  one,  for  not  abid- 

Changeof  Plea  on  AppeaL  —  Upon  ap-  ing  the  sentence;    but  that  if  he  does 

peal  the  defendant  may  change  his  plea  appeal,  the  whole  case  is  opened  to  him 

from  a  plea  of  guilty  to  the  charge  of  as  to  the  law,  the  facts,  and  the  judg- 

assault  and  battery  to  that  of  not  guilty,  ment,  and  he  will  be  released  or  a  legal 

or  to  that  of  guilty  to  assault  merely,  sentence  will  be  imposed. 

State  V.  Farlee,  74  Iowa  451.    To  the  If  in  a  prosecution  for  a  misdemeanor 

same  effect  see  State  v.  Kraft,  10  Iowa  the  justice  has  jurisdiction  of  the  sub- 

330;  State  V.  Oehlshlagcr,  38  Iowa  297.  ject  matter  and  of  the  defendant,  but 

Prefuuption  of  Same  OifexiBe  on  Appeal,  renders  a  judgment  unwarranted  by 

—  If  the  proof  at  the  trial  corresponds  law  and  void,  an  appeal  by  the  defend- 

with  the  allegations  in  the  complaint,  ant  gives    jurisdiction  to   the   Circuit 

the  jury  may  presume  that  the  offense  Court.     State  «/.  Haas,  5a  Wis.  407. 

proved  on  appeal  is  the  same  as  that  8.  The   issue   will   be   presumed    to 

proved  before  the  magistrate,   in   the  have  been  joined,  notwithstanding  the 

absence  of  evidence   to  the  contrary,  defendant  filed  no  plea  either  before 

Com.  V.  Burke,  14  Gray  (Mass.)  81.  the  justice  or  on  appeal.     Hennies  v. 

1.  State  V.  Bliss,  21  Minn.  458,  hold-  People,  70  111.  loi. 

ing  that  the  appellate  court  may,  when  4.  McElhaney  v.  Gilleland,  30  Ala. 

the  appeal  is  on  questionsof  law  alone,  183;  Shaw  v.  Moser,  3  Mich.  71:  Sher- 

render  such  judgment  according  to  the  wood  v,  Ionia  Circuit  Judge,  107  Mich, 

law  of  the  case  as  ought  to  be  entered,  136;  Steven  v.  Nebraska,  etc.,  Ins.  Co., 

and  if  the  judgment  of  the  justice  is  in  29  Neb.  187;  Claflin  v.  American  Nat. 

part  valid  and  in   part  erroneous,  the  Bank,  46  Neb.  884;  Cochran  v,  Parker, 

appellate    court    may   reject   what  is  6    S.    &    R.    (Pa.)   549;    Robinson    v. 

erroneous  and   confirm   as  to  the  re-  Shrouds,  i  Ashm.  (Pa.)  168;  Cason  v. 

mainder.  Connor,  83  Tex.  26.     See  also  the  van- 

8.  Shirtlif!  v.  People,  3  111.  7;  State  v,  ous  subsections  treating  of  the  steps  in 

Valure,    95    Iowa    401;    Ottumwa    v.  perfecting  an  appeal. 

Schaub,  52  Iowa  515;  Com.  v.  Gavin,  5.  Delaware,  .etc..  Canal  Co.  v.  Lof- 

148  Mass.  449;    Com.  v.  Tinkham,  14  tus,  71  Pa.  St.  420;  Shank  v.  Warfelr  14 

Gray  (Mass.)  12;    State    v.    Tiner,    13  S.  &  R.  (Pa.)  205;  Craig  v.  Brown,  48 

Minn.   520;    Stale  v.   Mays,  24  S.  Car.  Pa.   St.    20a.     See  also  Clarke  v.  Mc- 

190.  Anuliy,  3  S.  &  R.  (Pa.)  364;  Cameron 

Void  Judgment.  —  In  Com.  r.  O'Neil,  v.  Montgomery,  13  S.  &  R.  (Pa.)  12B. 

6  Gray  (Mass.)  345,  it  was  held  that  if  6.  Clough   v,   Johnson,   9  Ala.  425; 
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(3)  Irregularities,  —  Technical  objections  and  irregularities 
occurring  before  the  justice  of  the  peace  will  not  be  regarded 
upon  appeal  from  the  judgment  of  the  justice.* 

(4)  Defects  in  Capias,  Summons,  or  Process  —  (a)  in  General.  — 
Defects  in,  or  the  invalidity  of,  the  capias,  summons,  or  process 
in  the  justice's  court  must  be  objected  to  in  that  court,  and  can- 
not be  raised  after  a  trial  there  and  the  removal  of  the  cause  on 
appeals*  The  object  of  a  citation  is  merely  to  give  the  defendant 
notice  of  the  suit  that  is  brought  against  him,  and  when  he  brings 

Collins  V,  Nichols,  7  Ind.  447;  Agee  v.  Walton  v.   Parker,  (Ala.  1807)  21  So. 

Dement,  I  Humph.  (Tenn.)  332;  Glass  Rep.   826;    McConnell  v,   Worns,  102 

V,   Stovall,   10  Humph.    (Tenn.)   453;  Ala.  587;    McCrory  v.   Smith,   i  Ala. 

Hopkins  v.  Elmore,  49  Vt.  176.  157;  Hart  v,  Turk,  15  Ala.  675;  Catter- 

£ven   where  the  appeal  brings  up  •  lin  v,  Spinks,    16  Ala.  467;    Perry  v. 

the  case   entirely  unembarrassed    by  Brown,  Minor  (Ala.)  57. 

the  pleadings  or  proceedings  before  the  Arkansas,  —  Patterson  v.  Wilson,  6 

justice  and  places  it  in  the  appellate  Ark.  476. 

court  for  entirely  new  proceedings  and  Illinois.  — Ohio,  etc.,  R.  Co.  v,  Mc- 

pleadings,   it    is  indicated  that    such  Cutchin,  27  III.  10;  Frye  ?'.  Tucker,  24 

pleas  as  are  waived  before  the  justice  111.  181;   Shook  v,  Thomas,  21  111.  87; 

cannot  be  filed  on  appeal.    Curtiss  v.  Vaughan    v,    Thompson,    15   111.   39; 

Beardsley,  15  Conn.  518.    Though  in  Swingley  v,  Haynes,  22  111.  214;  Rob- 

Missouri  it  is  held,  on  the  other  hand,  erts  v,  Formhalls,  46  111.  67;  Reynolds 

that  under  the  rule  that  a  defendant  r.  Foster,  89  III.  259. 

may  take  advantage  of  any  defense  on  Indiana,  — Vermilya     v,     Davis,     7 

appeal  which  he  could  have  made  be-  Blackf.  (Ind.)  158;  Dudley  v,  Fisher,  7 

fore  the  justice,   the  defendant  in  at-  Blackf.  (Ind.)  553. 

tachment  may  Me  a  plea  in  abatement  Kentucky,  —  Burton  v.  Longs,  3  Litt. 

for  the  first  time  on  appeal.     Meyers  v,  (Ky.)443. 

Boyd,  37  Mo.  App.  535  \citing  Hubbard  Massachusetts,  — Cahoon  v,  Harlow, 

V,  Quisenberry,  28  Mo.  App.  26;  Phil-  7  Allen  (Mass.)  151. 

lips  t/.   Bliss,   32   Mo.  427 J.     See  also  Missouri.  —  Boulware    v,    Chicago, 

Grove  v.  Campbell,  9  Yerg.  (Tenn.)  7.  etc.,  R.  Co.,  79  Mo.  494;  Gant  v,  Chi- 

1.  Davis    V,    Brinker,    50    Ind.    25;  cago,  etc.,  R.  Co.,  79  Mo.  503. 

Scranton  v.  Levy,  i  Hilt.  (N.  Y.)  261 ;  Montana.  —  Cage  v,  Maryatt,  9  Mont. 

People  V,  Powers,  19  Abb.  Pr.  (N.  Y.  265. 

Supreme  Ct.)  99;  Graham  r.  Vandalore,  New  Hampshire,  —  Parker  v.  Barker, 

2  Watts  (Pa.)  131.  43  N.  H.  35. 

WaiTer  of  Otjeetioni  Available  on  Ap-  New  York,  —  Clapp  v.  Graves,  26  N. 

peal. — Though  an  objection  may   be  Y.  418;  Baird  z/.  Pridmore,  31  How.  Pr. 

available  on  appeal  from  the  judgment  (N.  Y.  Supreme  Ct.)  359,  29  How.  Pr. 

of  a  justice  of  the  peace,  it  must  be  (M.  Y.  County  Ct.)  253. 

made  before  submitting  to  trial  on  the  North  Carolina.  —  Taylor  v,  Marcus, 

merits,  or  it  will  be  waived.     Harring-  8  Jones  L.  (N.  Car.)  402. 

ton  V,  Luddington,  23  Ind.  542;  Gould  Tennessee,  — Childress  v,  Nashville, 

V,  Brown,  9  N.  J.  L.  165.     Sec  also  Kirk  3  Sneed  (Tenn.)  347. 

V,  Taylor,  8  B.  Mon.  (Ky.)  262.  Texas,  —  White  v.  Johnson,  5  Tex. 

In  Alford  v.  Colson,  8  Ala.  551,  it  was  Civ.  App.  480. 

held  that  if  the  Circuit  Court  should  en-  West     Virginia,  —  Blankenship     v, 

tertain  a  motion  to  dismiss  a  cause  for  Kanawha,  etc.,  R.  Co.,  (W.  Va.  1897) 

defects  in  the  proceedings  before  the  27  S.  E.  Rep.  355. 

justice,  it  is  certainly  too  late  after  one  Wisconsin,  —  Woodruff    v,   Sanders, 

or  more  continuances  of  the  cause  sub-  18  Wis.  t6i. 

sequent  to  the  appearance  of  the  parties  The  Manner  of  Servioe  of  process  can- 
to entertain  such  a  motion.  not  be  objected  to  for  the  first  time  on 

8.  Alabama.  — Hill  v.  White,  I   Ala.  appeal.     McKee  v.  Murphy,  i  Ark.  55; 

576;  Slaton  V,  Apperson,  15  Ala.  721;  Pearce  v.  Nester,  50  Hun  (N.  Y^  546: 

Needham  v.  Newsom.  Minor  (Ala.)  407;  Childress  v.  Nashville.  3  Sneed  (Tenn.) 

McEIhaney  v,  Gilleland,  30  Ala.  183;  347;  Woodruff  7'.  Sanders,  18  Wis.  161. 
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his  case  into  the  appellate  court  he  is  fully  apprised  of  the  nature 
of  the  action  he  is  called  upon  to  defend  and  may  make  hb 
defense  de  novo,^ 

(b)  Jnrifldietion  Aoqnind  by  Appeal.  —  It  is  held  that  by  the  appeal 

the  appellate  court  acquires  jurisdiction  of  the  parties  notwith- 
standing defects  in  the  summons*  or  an  entire  absence  of 
summons.' 

(5)  Form  and  Sufficiency  of  Pleadings.  —  Objections  to  the  form 
and  sufficiency  of  pleadings  before  the  justice  of  the  peace  which 
should  be  made  in  that  court  are  waived  if  not  made  there,  and 
cannot  be  raised  for  the  first  time  in  the  appellate  court.* 

(6)  Motion  to  Dismiss  Action  or  Appeal.  —  Proceedings  for  the 
dismissal  of  an  action  or  appeal  on  motion  in  the  appellate  court 
are  usually  provided  for  and  regulated  by  statute.* 

1.  Irwin  V.  Davenport,  84  Tex.  513  also  South,  etc.,  Alabama  R.  Co.  v. 
\ciHng  Sheldon  v,  San  Antonio,  25  Tex.     Seale,  59  Ala.  608. 

bupp.  177;  Perry  V.  Rohde,  20  Tex.  729;  4.  Illinois, — Willerton  v.  Shoemaker, 

Boaz  V,   Paddock,    i   Tex.   App.   Civ.  60  III.  App.  126:  Tisdale  r.  Minonk,  46 

Cas.,  §  39].  111.  9. 

2.  Alabama.  —  Monroe  v.  Brady,  7  Indiana.  —  Green  v.  Witte,  5  Ind. 
Ala.  59.  App.  343;  Harper  V.  Pound,  10  Ind.  33; 

Illinois. — Eckels  v.  Wolf,  55  111.  App.  M'Clelland  v.  Quarles,  3  Blackf.  (Ind.) 

310.  459. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Maine,  — Strout  v.  Durham,  23  Me. 

Tess.  2  Ind.  App.  507.  483. 

Iowa.  —  State  v.  McCombs,  13  Iowa  New  York,  —  Ross  v,  Hamilton,  3 
426;  Canez'.  Watson.  I  Morr.  (Iowa)  52;  Barb.  (N.  Y.)  609;  Fowler  v.  Wester- 
Drake  V.  Achison,  4  Greene  (Iowa)  velt,  40  Barb.  (N.  Y.)  374;  Stephens  v. 
397.  Baird,  9  Cow.  (N.  Y.)  274;  McNeil  v, 

Kansas.  —  Haas  v.  Lees,  18  Kan.  454.  Scoffield,  3  Johns.  (N.  Y.)436;  Brownell 

Missouri.  —  Boulware    v.    Chicago,  v.  Slocum,  3  Johns.  (N.  Y.)430;  Neflf  v, 

etc.,  R.  Co.,  79  Mo.  494;  Gant  v.  Chi-  Clute,  12  Barb.  (N.  Y.)  466. 

cago,  etc.,  R.  Co.,  79  Mo.   502;  Fitter-  Pennsylvania.  —  Steckel  v.  Weber,  30 

ling  V.  Missouri  Pac.   R.  Co.,  79  Mo.  Pa.  St.  432. 

504;    Myers  v.  Woolfolk,  3   Mo.  348;  Texas. — Cahi  11  v.  Texas  Mexican  R. 

Rice  V.  St.  Louis,  etc.,  R.  Co.,  30  Mo.  Co..  76  Tex.  100. 

App.  no.  Compare  Smith  v.  Scott,  86  Ind.  346; 

Montana.  —  Gage  v.  Maryatt,  9  Mont.  Moore  v.  Hansen,  75  Mich.  564. 

365.  Xiiljoinder  of  ImiM.  —  Wlrth  v.  Bar- 

North  Dakota.  —  Lyons  v.  Miller,  2  tell,  84  Wis.  209. 

N.  Dak.  I.  ]Iii|joiiid«r  of  F»rtiM.  —  McCampbell 

Ohio. — Fee  v.  Big  Sand   Iron  Co.,  v.  Cavis,  (Colo.  App.  1897)  50 Pac.  Rep. 

13  Ohio  St.  563.  728;  Matula  v.  Fitzgerald,  (Tex.  App. 

Wisconsin.  —  Lowe  v.  Stringharo,  14  1890)  15  S.  W.  Rep.  644. 

Wis.  222.  Waiver  of  Olijeetions   Made  IMow.  — 

Jndgmont  by  Defiinlt. — A    defective  By  answering  over    after    objections 

summons  is  cured  by  appeal  from   a  made  to  pleadings  before  the  justice 

judgment  by  default.     Haas  v.  Lees,  the  party  waives  such  objections.    Har- 

18  Kan.  449;  Eubank  v.  Pope,  27  Mo.  per  v.  Leal,  10  How.  Pr.  (N.  Y.  County 

App.  463;    Gage  v.  Maryatt,  9  Mont.  Ci.)  276;  Irvine  v.  Forbes,  11  Barb.  (N. 

265;  Barnum  v.  Fitzpatrick,  11  Wis.  81.  Y.)  587:  Jones  v.  Thompson,  6  Hill  (N. 

But  see  Moore  v.  Hansen,  75  Mich.  564;  Y.)  621;  Peck  v.  Cowing,  i  Den.  (N.  Y.) 

Nichols  V.   Fanning,   20  N.   Y.   Misc.  2^2. 

Rep.  (Suffolk  County  Ct.)  73;  Fitch  v.  6.  See  the  various  sections  of  this 

Devlin,  15  Barb.  (N.  Y.)  47.  title,  treating  of  the  steps  necessary  in 

8.  Reynolds    v.   Foster,  89  111.  259;  perfecting  an  appeal.    See  also  supra, 

Swingley  v.  Haynes,  22  111.  214.     See  IV,  11.  c.  Prosecution  of  Appeal. 
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]M8tiaeti(m  Between  ]>li]niiial  of  Aspeal  and  of  Aetion.  —  A  distinction  is 
observed  between  a  motion  on  appeal  to  dismiss  the  action  and 
one  to  dismiss  the  appeal.  If  the  justice  had  jurisdiction  and  the 
objection  arises  merely  to  the  jurisdiction  of  the  appellate  court, 
the  motion  to  dismiss  should  be  directed  against  the  appeal,  and 
not  against  the  action,*  and  where  the  objection  reaches  the  juris- 
diction of  the  justice,  the  suit,  and  not  the  appeal,  should  be 
dismissed.* 

h.  New  Trial,   Rehearing,  and  Reinstatement.  —  The 

practice  in  regard  to  the  granting  of  a  new  trial  or  a  rehearing  after 
disposition  of  a  cause  on  appeal  from  a  justice,  or  the  reinstatement 
of  a  dismissed  appeal  or  action,  depends  upon  the  particular  statutes 
prevailing,'  under  which  a  new  trial  may  *  or  may  not  be  granted,* 

Donrarrer  Takm  m  Motion  toDifmiis.  Dana  (Ky.)i68:  Doddv.  Cady,  i  Minn. 

'—Where  a  demurrer  to  a  complaint  is  289;    Paul  v.  Southern   R.  Co.,  50  S. 

not  a  proper  pleading  before  a  justice  Car.  23.     See  ^.Ho  supra ^  IV.  lo.Juris^ 

of    the    peace,   it   may   be  taken   and  diction  on  Appeal. 

treated  as  a  motion  to  dismiss  on  ap-  In  Klugman  v,  Laskowitz,  (Ga.  1897) 

peal  if  it  is  preserved  in  the  record  by  27  S.  E.  Rep.  179,  an  execution  issued 

a  bill  of  exceptions.     Langford  &.  Doni-  from  a    justice's  court  was,  together 

phan,  53  Mo.  A  pp.  63.  with    an    affidavit    of    illegality    filed 

Motioe  of  Motion.  —  If  a  party  is  en-  thereto,  returned  to  a  justice's  court  in 

titled  to  notice  of  a  motion  to  dismiss  a  different  county.     The   latter  court 

an  appeal,  he  waives  his  right  by  the  sustained  the  affidavit  of  illegality  and 

presence  of  his  attorney  at  the  hearing  dismissed  the  levy.     Upon  appeal  to 

of  such  motion  and  the  concurrence  of  the  Superior  Court  of  that  county,  the 

the  latter  in  the  dismissal.     McFarland  fact  that  the  affidavit  of  illegality  to- 

V.  Butler,  11  Minn  72.  gether  with  the  execution  had  been  re- 

1.  State  V,  Kutter,  59  Ind.  572;  Ely  turned  to  the  wrong  justice,  appearing 

V,  Dillon,  21  Iowa  47;  Cavenaugh  v.  in  the  record,  the  court  declined  to  act 

Titus,    5  Wis.   143.     See  also  Wynn  upon  a  motion  to  dismiss  the  appeal, 

V.   Garland,    11    Ark.  302;   Bassett  v.  and  dismissed  the  case  with  direction 

Oldham,   7  Dana  (Ky.)   168;    Bell  v,  that  the  proceeding  be  returned  to  the 

Brown,  11  Tex.  Civ.  App.  526.  proper  court,  and  this  action  was  held 

In  Hunter  v.  Cole,  49  Me.  557,  the  by  the  Supreme  Court  to  be  proper, 
action  was  dismissed  for  failure  to  file  8.  See  generally  the  articles  New 
the  transcript  on  appeal,  and  the  court  Trial;  Rehearing. 
said  that  while  technically  the  dismissal  4.  Massman  v,  Superior  Ct.,  71  Cal. 
of  the  appeal  might  be  required,  there  582;  Squierz/.  Gale,  6  N.  J.  L.  157. 
was  no  difference  in  fact  between  the  6.  Schuyler  v.  Mills,  28  N.  J.  L.  138, 
dismissal  of  the  appeal  and  the  dismis-  holding  that  the  Court  of  Common 
sal  of  the  action.  See  also  Felt  t^.  Felt,  Pleas,  in  cases  of  appeal,  has  in  gen- 
19  Wis.  193.  eral  no  powers  except  such  as  are  con- 
Motion  to  Diimits  Action  M  Appoanuioe.  ferred  by  statute,  and  that  there  can  be 
—  A  motion  to  dismiss  the  action  has  no  revival  of  a  case  or  reinstatement 
been  held  to  be  such  an  appearance  as  or  opening  of  a  judgment  or  setting 
to  confer  jurisdiction  on  the  appellate  aside  a  verdict  for  a  retrial,  but  that 
court  so  as  to  preclude  the  party  upon  after  judgment  the  case  is  disposed  of, 
such  questions  of  appellate  jurisdiction  and  it  is  beyond  the  power  of  the  ap- 
as  may  be  waived.  Northrup  v,  peltate  court  to  resuscitate  it. 
Smothers,  39  111.  App.  588.  In  California  it  was  held  that  a  peti- 
%,  Fitzgerald  v.  Beebe.  7  Ark.  305;  tion  for  a  rehearing  is  a  proceeding  un- 
Pendleton  v.  Fowler,  6  Ark.  41 :  Levy  known  to  the  law  or  to  the  practice  of 
V.  Shurfnan,  6  Ark.  182;  Dickey  v,  the  Superior  Court  in  that  state,  though 
Pettigrew,  6  Ark.  424;  Ford  v.  Smith;  that  court  might  set  aside  its  judgment 
5  Cal.  331;  Fleming  v.  Limebaugh,  2  upon  an  application  under  section  473 
Meic.  (Ky.)  265;  Bassett  z\  Oldham,  7  of  the  Code  of  Civil  Procedure,  which 
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or  an  appeal  ^  or  a  cause  *  may  be  reinstated  after  the  dismissal 

of  the  one  or  the  other.* 

12.  Costs  on  Appeal'^  —  See  article  COSTS,  vol.  5,  p.  205, 

y.  PBOGESDnros  AOAIHST  JvBTiGEB  —  1.  Criminal  ProseciitionsL  — 

In  a  criminal  prosecution  against  a  justice  of  the  peace  for  a 

wrongful  act  committed  under  color  of   office,   the  indictment 
should  allege  that  the  act  was  done  with  improper  motives  *  and 

provides  for  the  relief  of  a  party  against  has  been  properly  dismissed,  and  there 
"  a  judgment,  order,  or  other  proceed-  is  no  error  m  law  or  mistake  in  fact, 
ing  taken  against  him  through  his  mis-  and  no  surprise,  the  power  of  the  Corn- 
take,  inadvertence,  surprise,  or  excus-  mon  Pleas  over  it  is  gone.  Their  juris- 
able  neglect,'*  etc.,  or  on  motion  for  a  diction  is  then  exhausted,  and  they 
new  trial;  but  that  neither  of  these  cannot  legaUv  reinstate  the  appeal, 
modes  is  applicable  in  a  case  where  the  The  decision  m  such  a  case  is  as  final 
judgment  was  not  taken  through  the  as  if  they  had  rendered  judgment  upon 
mistake,  inadvertence,  surprise,  or  ex-  the  merits,  and  they  have  no  power  lo 
cusable  neglect  of  the  party,  and  where  reinstate  or  to  grant  a  new  trial."  See 
the  judgment  was  one  of  affirmance  on  also  Main  v,  McLaughlin,  78  Wis.  449, 
an  appeal  upon  questions  of  law  alone,  to  the  same  effect. 
Fabretti  v.  Superior  Ct.,  77  Cal.  305.  2.  Bigbee  v,  Hutcheson,  99  Ga.  398. 
BMonflideration  of  First  Dediion.  —  It  8.  Se&i8tat«iii«nt  at  Sabsaqment  Tonn. 
\s  Yke^^  \n  Minnesota  that,  upon  appeal  — A  cause  or  appeal  cannot  be  re- 
from  a  justice  on  questions  of  law,  the  instated  at  a  term  subsequent  to  that 
appellate  court  may  reconsider  and  at  which  the  dismissal  was  ordered* 
modify  its  first  decision.  Meister  v.  Smith  v.  Wilson,  26  111.  186;  Chicago 
Russell,  53  Minn.  54.  Title,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co., 
Petition  at  Sabsequent  Term.  —  In  Ver-  58  111.  App.  388;  Pinger  r.  Vanclick,  36 
Mont  it  was  held  that  a  petition  praying  Wis.  141. 

that  a  judgment  at  a  former  term  dis-  MJitake  of  Faet. — The  court  may 
missing  a  complaint  for  the  affirmance  have  the  power  under  statute  to  vacate 
of  a  justice's  judgment  be  vacated  and  an  order  dismissing  an  appeal  after  the 
the  suit  reinstated  was  in  substance  and  term  at  which  it  is  entered,  where  the 
character  a  petition  for  a  new  trial,  dismissal  resulted  through  mistake,  in- 
and  as  such  could  not  be.  supported  at  advertence,  surprise,  or  excusable  neg- 
a  term  subsequent  to  that  in  which  the  lect  on  the  part  of  a  party  to  the  suit, 
judgment  was  rendered,  under  a  statute  Stone  v.  Halpin,  83  Wis.  483.  See  also 
limiting  the  power  of  the  court  to  grant  Sutton  v.  Wegner.  72  Wis.  294.  But 
a  new  trial  to  that  term.  Foster  v,  A  us-  the  mistake  relied  on  for  the  purpose  of 
tin,  33  Vt.  615.  setting  aside  such  an  order  and  rein- 
It  Watts  V,  Naylor,  5  Kan.  App.  146;  stating  the  appeal  must  be  a  mistake 
Howell  V,  Van  Ness,  31  N.  J.  L.  443,  of  fact  and  not  of  law.  Main  v.  Mc- 
holding  that  the  power  to  dismiss  an  Laughlin,  78  Wis.  449. 
appeal  for  want  of  prosecution  is  clear  4.  As  to  costs  on  dismissal  for  want 
and  that  the  power  to  reinstate  the  ap-  of  jurisdiction,  see  article  Costs,  vol. 
peal  is  equally  clear.  "  But  it  must  be  5,  p.  120,  note  2.  As  to  offer  of  judg- 
for  some  good  cause  shown.  If  it  were  ment,  see  that  title, 
dismissed  on  a  misapprehension  of  6.  WilAiUy  and  Maliaionsly.  —  An  in- 
the  law,  as  in  Case  v.  Rowland,  17  N.  J.  dictment  against  a  justice  for  extordon 
L.  76,  or  on  a  mistake  of  the  facts,  under  color  of  office  should  charge  that 
as  in  Adams  v,  Mathis,  18  N.  J.  L.  the  acts  were  wilfully  and  maliciously 
310,  it  is  the  duty  of  the  court  to  re-  done.  State  v.  Latshaw,  63  Mo.  App. 
instate;  and  if  it  refuse,  a  mandamus  620. 

will  issue  from  this  court  commanding  Sitffleient  AllegatioiL  —  Where,  in  an 

it  to  be  done.     So  where  the  appellant  indictment  against  a  justice  for  taking 

has  a  meritorious  defense  which,  by  unlawful  and  extortionate  fees,  it  was 

some  surprise,  he  has  been  prevented  charged    that    he    "  unlawfully,    cor- 

from  showing,  the  only  redress  is  by  r-upily,  deceitfully,  extorsively,  and  by 

reinstating  the    appeal  to  afford   him  color  of  his  office,  did  extort  and  re> 

the  opportunity.     But  when  an  appeal  ceive  from,"  etc.,  it  was  held  that  the 
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that  the  justice  knew  it  to  be  in  violation  of  the  law.^  It  should 
also  be  alleged  that  such  wrongful  act  was  done  by  the  justice 
while  acting  in  his  official  capacity.*  In  charging  the  offense  the 
indictment  should  state  sufficient  facts  to  show  clearly  that  the 
justice  has  rendered  himself  liable  to  prosecution.*  If  the  prose- 
cution is  under  a  statute,  it  should  be  shown  that  the  offense  falls 
within  the  terms  of  the  statute.* 

offense  was  well  charged,  and  that  the  of     such    appointment,    is    defective, 

indictment   was  sufficient,    especially  State  v,  Lewis,  53  Ark.  340. 

after  verdict.     State  v.  Cansler,  75  >f.  8.  FMti  Showing  Corruptioii.  — In  an 

Car.  442.*  indictment  against  a  justice  for  corrup- 

1.  IiunifiQient  Indiotment.  —  An  indict-  tion  in  an  act  done  under  color  of  office, 

ment  charging  a  justice  with  miscon-  it  is  not  sufficient  to  allege  that  the  act 

duct  in  office  in  taking  jurisdiction  of  a  was  done  corruptly;  the  facts  must  be 

criminal  action  for  the  purpose  of  mak-  set  out  in  which  the  corruption  consists, 

ing  the  acquittal  of  the  defendant  a  bar  State  v.  Zachary,  Busb.  L.  (N.  Car.) 

to  further  prosecution   for    the  same  432. 

crime  in  an  action  pending  in  another  Seftual  to  Issue  Warrant.  —  Anindict- 

township,  but  containing  no  averment  ment  against  a  justice  for  refusing  to 

that  the  justice  intended  to  acquit  the  issue  a  warrant  for  the  arrest  of  a  felon 

defendant,  or  that  he  acted  from  cor-  should  charge   either  that  the  felony 

rupt  motives,  or  that  he  knew  his  acts  was  committed  in  his  presence,  or  that 

to  be  unlawful,  was  held  to  be  insuffi-  an  affidavit  of  its  commission  was  ten- 

cient  under  section  758  of  the  Gi/r/*<7rm«i  dered  him;  and  it  should  also  charge 

Penal  Code.     People  v.  Ward,  85  Cal.  that    the    felon   was  in   the    justice's 

585.  county  at  the  time  of  the  refusal.     State 

B^fosal  to  Grant  Change  of  Yenne.  —  v.  Leigh,  3  Dev.  &  B.  L.  (N.  Car.)  127. 

An  indictment  against  a  justice  for  an  Failure  to  File  Ust  of  Ilnee.  —  In  an 

improper  refusal  to  grant  a  change  of  indictment  against  a  justice  for  failing 

venue  charged  that  the  defendant  ren-  to  make  out  and  tile  in  the  clerk's  office 

dered  the  judgment  corruptly,  but  did  a  list  of  all  the  fines,  etc.,  assessed  by 

not  state  that  he  knew  his  decision  to  him,  it  is  not  necessary  to  state  the 

be  in  violation  of  the  law.     It  was  held  names  of  the  persons  against  whom  the 

that    the   indictment  was  insufficient,  fines  had  been  assessed.     State  z/.  Mc- 

State  V.  Ross,  4  Ind.  541.  Cormack,  2  Ind.  305. 

Teehnioal  Words  Mot  Required.  —  In  Ftdlnre  to  Pay  Over  Fines.  —  An  in- 
an  indictment  against  a  justice  for  mis-  formation  against  a  justice  for  failure 
behavior  in  office,  it  is  necessary  that  to  pay  over  to  the  county  treasurer 
the  act  imputed  as  misbehavior  be  dis-  money  received  for  fines  need  not  state 
tinctly  and  substantially  charged  to  from  whom  the  money  was  received, 
have  been  done  with  corrupt,  partial,  Alexander  v.  Stale,  9  Ind.  337. 
malicious,  or  improper  motives,  and  4.  Failure  to  Pay  Over  Fees.  —  Under 
above  all  with  knowledge  that  it  was  a  statute  providing  that  all  justices  of 
wrong;  however,  there  are  no  technical  the  peace  "  shall,  on  the  first  Monday 
words  indispensably  required  in  which  in  August  in  each  year,  or  within  ten 
the  charge  of  corruption,  partiality,  days  thereafter,  pay  over  to  the  school 
etc.,  shall  be  made.  Jacobs  v.  Com.,  2  commissioner  of  their  respective  coun- 
Leigh  (Va.)  709.  ties,  who  shall  receipt  therefor,  all  such 
8.  Taking  Illegal  Fees.  —  An  indict-  fees  as  may  have  come  into  their  hands 
ment  against  a  justice  for  taking  illegal  respectively,  by  virtue  of  their  several 
fees  must  allege  that  he  held  the  office  offices,  at  any  time  prior  to  the  preced- 
of  justice  of  the  peace.  Territory  v.  ing  first  Monday  in  August,"  it  was 
McElroy,  i  Mont.  86.  held  that  an  indictment  against  a  jus- 
Failure  to  Allege  Aooeptanoe  of  Appoint-  tice  for  not  paying  over  fees,  etc.,  on 
ment.  —  An  indictment  against  a  justice  the  first  Monday  of  August  of  a  certain 
of  the  peace  for  failing  to  apportion  year,  must  aver  that  the  fees  were  re- 
hands  to  a  road  district,  which  alleges  ceived  by  him  prior  to  the  first  Monday 
his  appointment  as  apportioning  jus-  of  August  of  the  preceding  year.  State 
tice  but  fails  to  allege  his  acceptance  v.  Boyles,  7  Blackf.  (Ind.)  90. 
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2.  CiTil  Actioni.  —  Civil  actions  brought  against  justices  for  acts 

done  virtute  officii  are  generally  brought  on  their  official  bonds. 
Such  actions  will  receive  treatment  at  another  place  in  this  work.* 
In  a  civil  suit  against  a  justice  in  his  official  capacity  the  declara- 
tion should  show  that  the  plaintiff  has  suffered  loss  or  damage 
through  the  failure,  refusal,  or  neglect  of  the  justice.*     The  jus- 

Vailnre  to  Xake  AflUUiTlt  of  Mo  7oei.  —  justice  of  the  peace  to  furnish  the  clerk 

Under  a  statute  providing  that  if  on  the  of  the  superior,  criminal,  or  inferior 

first  Monday  in  August  a  justice  has  court  of  his  county  with  a  list  of  the 

no  fees  in  his  hands  liable  to  be  paid  names  and  offenses  of  all  parties  tried 

over,  he  shall  file  an  affidavit  to  that  and  finally  disposed  of  by  such  justice, 

effect  within  ten  days  after  such  first  together  with  the  papers  in  each  case, 

Monday    in     Auj^ust,    an    indictment  in  all  criminal  actions  since  the  last 

against  a  justice  for  not   making  an  term  of  the  superior,  criminal,  or  in- 

affidavit    that    he  had    no    fees,    etc.,  ferior  court."     Under  the  statute,  an 

should  aver  that  no  such  fees  came  to  indictment  against  the  justice  for  fail- 

his  hands.     State  v.  Boyles,  7  Blackf  ure  to  furnish  the  clerk  of  the  Superior 

(Ind.)  90.  Court  of  his  county  with  the  list  of 

Fi^nro  to  Pay  (hrer  Fundi  for  Sominary  criminal  cases  tried  by  him  alleged  that 

PurpOMf.  —  Under  a  statute  providing  the    defendant,   as    a    justice   of  the 

that  "  all  officers  in  whose  hands  or  peace,   did  on   certain  days    try   and 

possession  there  may  now  be,  or  here-  finally     dispose    of     certain    criminal 

after  come,  any  money  or  moneys  set  actions  which  were  before  him,  and  did 

apart  for   seminary  purposes,  are   re-  wilfully  and  unlawfully  fail  to  furnish 

quired  to  pay  over  the  same  to   the  the  clerk  of  the  Syperior  Court  of  said 

trustee  of  the  seminary   fund  of  the  countv  with  a  list  containing  the  names 

proper  county  within  sixty  days  after  of    all    parties    tried    in    all  criminal 

the  receipt  thereof,'   it  was  held  that  an  actions  finally  disposed  of  by  him.     It 

indictment  against  a  justice  found  at  was  held  that  the  indictment  sufficiently 

the  March  term,  1840,  which  charged  advised  the  accused  of  the  particulars 

that  the  defendant  had  in  his  hands  on  of  the  criminal  neglect  imputed,  and 

the  ist  of  January,  1840,  a  certain  sum  was  a  protection  against  any  further 

of  money  received  by  him  as  a  fund,  prosecution  for  the  same  offense ;  and 

etc.,  for  seminary  purposes,  and  that  it  was  not  defective  because  of  an  omis- 

he  had  failed  to  pay  the  money  over,  sion  to  state  the  names  of  the  persons 

etc.,  within  sixty  days  after  the  receipt  so  tried,  or  that  their  names  were  nn- 

thereof,  sufficiently    described   the  of-  known.     State  v,  Foy,  98  N.  Car.  744. 

fense  and  showed  with  sufficient  cer-  Failure  to  Keep  Jail  bi  fiepair.  —  Under 

tainty  its  commission  within  the  time  a  statute  directing  that  a  justice  shall 

prescribed   by    the    statute.     State    v,  from  time  to  time  lay  a  sufficient  tax 

Noel,  5  Blackf.  (Ind.)  548.  to  erect  and  keep  in  good  repair  the 

Failure  to  Beport  ConTiotioiii.  —  Mis-  public  jail,  an  indictment  against  the 

souri  Rev.  Stat.  1889,  §  4370,  requires  a  justice  for  allowing  the  jail  to  get  out 

justice    to  report   the  conviction  and  of  repair,  which  charges  generally  that 

fining  of  persons  in  his  court  and  the  he  did  negligently  and  unlawfully  per- 

issuing  of  execution  for  the  collection  mit  the  jail  to  go  to  ruin  and  decay,  is 

of  such  fines.     An  indictment  against  not  sufficient;    the  indictment  should 

a  justice  for  neglecting  to  make  such  charge  which  of  the  duties  prescribed 

report,  which  averred  that  the  execu-  by  the  act  has  been  neglected.     State 

tion    was    delivered    "to    the    proper  r.  Justices,  4  Hawks  (N.  Car.)  194. 

officer  for  collection  and  service,"  was  1.  See  the  article  Official  Bonds. 

held  insufficient  for  indefiniteness  and  8.  Mofflectiiig  to  Bend  Up  Papers  on  Ap- 

uncertainty  in  not  naming  the  particu-  peal.  —  Where  a  justice  rendered  judg- 

lar  constable  to  whom  such  execution  ment  in  favor  of  the  plaintiff,  and  the 

was  issued.     State  v.  Latshaw,  63  Mo.  defendant  appealed,  the  justice  failed 

App.  496.  to  transmit  the  papers  in  time  to  the 

Failure  to   Furnish   Lilt  of  Criminal  clerk's  office,  and  the  appeal  was  dis- 

Caaet.  —  North  Carolina  Code,  §  906,  di-  missed.     In  a  suit  brought  by  the  ap- 

rects  that  "  it  shall  be  the  duty  of  each  pellee  against  the  justice  for  neglecting 
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tice  has  a  right  to  be  tried  by  his  docket,  and  is  entitled  to  the 
evidence  it  may  furnish  in  his  favor.* 

Motioe  «f  Suit.  —  In  some  states  it  is  provided  that  in  an  action 
against  a  justice  for  an  official  act,  notice  must  be  given  him  a 
specified  time  —  usually  thirty  days  —  before  suit  is  brought,  so 
that  he  may  tender  amends  to  the  injured  party.*  In  PennsyU 
vania  it  is  held  that  such  notice  need  not  possess  the  technical 
formality  of  a  declaration ;  •  it  need  only  state  the  plaintiff's  cause 
of  action  in  language  explicit  enough  to  indicate  clearly  the  injury 
for  which  redress  is  sought ;  ^  but  a  circumstance  unnecessarily 

to  send  up  the  papers,  it  was  held  that  A  Jnstioe  Has  Jnrisdletion  of  an  action 

the  declaration  should  state  that  the  against  another  justice  for  demanding 

appellee  had  a  good   defense  to  the  and  receiving  illegal  fees.     Bartolettv. 

whole  or  a  part  of  the  appellant's  de-  Achey,  38  Pa.  St.  273. 

mand.    Crews    v.    Sheets,    4    Blackf.  Yaiiaiioe  Between  Motioe  and  DeoUra- 

(Ind.)  275.  tion.  —  In  a  suit  against  the  justice  for 

A  Bole  Against  an  Offloer  to  Ttdlnre  to  taking  illegal  fees,  where  the  previous 

GoUeei  Money  is  a  suit  or  action,  and  notice  prescribed  by  the  statute  is  given 

must  contain  every  allegation  neces-  under  one  act,  and  the  plaintiff  declares 

sary  to  show  the  right  of  the  plaintiff  on  another  act,  the  variance  is  fatally 

to  recover.      Therefore,  where  a  rule  defective    to    the    action.      Apple    v, 

was  moved  against  a  justice,  the  plain-  Rambo,  13  Pa.  St.  9. 

tiff  merely  alleging  that  the  justice  had  Judgment  for  Coetf.  —  Where  a  suit 

failed  and  refused  to  enter  up  a  judg-  was  instituted  against  a  justice  to  re- 

ment  and  issue  execution  upon  a  claim  cover  the  excess  of  fees  taken  by  him 

placed  in  his  hands,  although  the  jus-  in   the  execution   of  his  office  beyond 

tice  answered  denying  these  facts,  and  what  the  Act  of  Assembly  allows,  judg- 

upon  a  traverse  the  issue  was  found  in  ment  may  be  rendered  for  the  excess 

favor  of  the   plaintiffs,  there  w^s  no  and  costs,  including  the  fee  of  twenty 

error  in  refusing  to  make  the  rule  ab-  shillings  to  the  plaintiff's  attorney  for 

solute,   there    being  no  allegation   to  preparing  and  serving  the  notice  under 

show  any  loss  or  damage  to  the  plain-  the  Act  of  1772.     Collins  v.  Hunter,  i 

tiffs  by  reason  of  the  failure,  refusal,  or  Ashm.  (Pa.)  60. 

neglect  of  the  magistrate.     Barrett  v,  8.  Robinson  v,  English,  34  Pa.  St. 

Pulliam,  77  Ga.  552.  324. 

1.  Lancaster  v.  Lane,  19  111.  242.  4*  Bartolett  v,  Achey,  38  Pa.  St.  273; 
VnlawfiiUy  iMining  Exeontion.  —  In  an  Robinson  v,  English,  34  Pa.  St.  324; 

action  against  a  justice  for  unlawfully  McConahy  v,  Courtney,  7  Watts  (Pa.) 

issuing  an  execution  against  the  plain-  491 ;    Hansel   v.  Spaul,  7  Watts  (Pa.) 

tiff,  the  justice's  docket  may  be  intro-  207;  Jewel  v,  Howe,  3  Watts  (Pa.)  144; 

duced  in  evidence  for  the  purpose  of  Miller  v.  Smith,   12  S.  &  R.  (Pa.)  145: 

showing  whether  the  defendant  issued  Mitchell    v.    Cowgill,    4    Binn.    (Pa.) 

the  execution  without  lawful  authority.  20. 

Dupont  V.  Downing,  6  Iowa  172.  Langnage    Indicating    AltematiTO,  — 

2.  Collins  V.  Granniss,  67  Ga.  716;  Such  notice  is  not  bad  because  it  states 
Ashton  v.  Isard,  2Phila.  (Pa.)3o;  Wise  causes  in  language  which  might  indi- 
V.  Wills,  2  Rawle  (Pa.)  208;  Jones  v,  cate  an  alternative.  Hansel  v,  Spoul, 
Hughes,   5   S.   &   R.   (Pa.)  299;  Prior  7  Watts  (Pa.)  297. 

V,  Craig.  5  S.  &  R.  (Pa.)  44;  Mitchell  v.  Meed    Mot    State    Kind    of   Writ.  — 

Cowgill,  4  Binn.  (Pa.)  20.  Although  it  is  necessary  that  this  no- 

Dedaration  Must  Show  Motioe.  —  A  dec-  tice  should  be  given  and  should  pre- 

laration  which  fails  to  show  such  notice  cisely  indicate  the  cause  of  action,  it  is 

is  demurrable.     Collins  v,  Granniss,  67  not  necessary  that  it  should  state  the 

Ga.  716.  kind  of  writ  that  it  is  intended  to  issue 

Soits  on  Oflloial  Bonds.  —  In  PennsyU  out.     Mitchell  v.  Cowgill,  4  Binn.  (Pa.) 
vania  it  hjLsbeen  held  that  such  statute  20;  Litle  v,  Toland,  6  Binn.  (Pa.)  83. 
does  not  apply  to  suits  on  the  official  Taking  Illegal  Fees.  —  Notice  to  a  jus- 
bonds  of  justices.     Com   v,  Frailey,  69  tice  of  the  cause  of  action  in  a  suit  for 
Pa.  St.  260.  the  statutory  penalty  for  taking  illegal 
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set  out  must  be  proved  as  alleged.'     The  notice  may  be  served 
by  the  plaintiff  himself  •  or  by  his  agent  or  attorney.* 

fees  need  not  specify  what  fees  he  was  and  residence  of  his  attorney  Is  annec 

entitled  to  receive.    Coates  z^.  Wallace,  essary;    and  if  he  do  employ  an  at- 

17  S.  &  R.  (Pa.)  75.  torney,  the  statatedoes  not  require  that 

Suit  Brought  in  Different  Court.  —  In  a  the  attorney  shall  reside  in  the  coanty 

suit  to  recover  from  a  justice  a  penalty  where   the  justice  lives.       Byerly  v. 

imposed    by     statute     for     marrying  Vankirk,  5  Watts  (Pa.)  370. 
minors  wiihoui  the  consent  of  parents,        Must  Be  fltgned  hyPlaiatifll —  A  notice 

where  the  notice  apprised  the  defend-  to  a  justice  not  signed  by  the  party  is 

ant  that  suit  would  be  brought  against  insufficient,   though    delivered  by  the 

him  in  the  Common  Pleas,  whereas  it  party  in  person,  who  was  known  to  the 

was  instituted  in    the   District  Court,  justice.     Grimes  v.  Percival,  9  Pa.  St. 

such  notice  was  held  good.     Lowrie  v,  135. 
Vemer,  3  Watts  (Pa.)  317.  S.  Meed  Mot  Be  Served  by  Atton^y.  — 

lofoillcient  Motioe.  —  In  an  action  on  A  notice  to  a  justice  signed  by  an 
the  case  brought  against  a  justice  to  re-  agent  or  attorney  need  not  be  served 
cover  damages  for  alleged  misconduct  by  such  attorney  or  agent  personally, 
in  his  ^official  capacity,  a  notice  of  the  but  may  be  served 'by  a  person  em- 
cause  of  action  signed  by  the  plaintiff  ployed  by  him  for  the  purpose.  Bates 
and  indorsed,  "Notice  to  J.  S.,  Esquire,  v.  Shaw  13  S.  &  R.  (Pa.)  420. 
Henry  Read,  living  in  Poplar  lane,  be-  flaffident  Showing  (tf  Authority.  —  The 
tween  Third  and  Fourth  streets."  is  indorsement  on  the  notice  of  the  name 
defective  in  not  stating  that  Henry  and  residence  of  the  plaintiff's  attorney 
Read  was  the  agent  of  the  plaintiff,  and  is  equivalent  to  an  assertion  that  such 
in  not  containing  anything  from  which  attorney  is  the  agent  of  the  plaintiff 
it  could  ht  inferred  that  Read  was  the  and  authorized  to  receive  amends, 
plaintiff's  agent,  having  authority  to  re-  Bartolett  v.  Achey,  38  Pa.  St.  273. 
ceive  a  tender  of  amends.  Lake  v.  insvificient  Motloe.  —  Where  a  notice 
Shaw,  5  S.  &  R.  (Pa.)  517.  to  a  justice,  under  the  Pa.  Act  of  1772, 

1.  Stansbury  v.  Bertron,  7  W.  &  S.  was  signed    by  the  attorney  for  the 

(Pa.)  362.  plaintiff  and   dated  at   W.,  but  there 

S.  In  an  action  against  a  justice  for  was  no  indorsement  of  the  attorney's 

marrying  a  minor,  the  plaintiff  himself  name,  nor  was  it  said  that  he  resided  at 

may  give  the  requisite  notice,  and  in  W.,  it  was  held  insufficient.     Slocum  r. 

such  case  the  indorsement  of  the  name  Perkins,  3  S.  &  R.  (Pa.)  295. 
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JUSTIFICATION. 

• 

See  the  particular  titles  in  this  work  upon  subjects  m  connection 
with  which  the  plea  of  justification  may  arise,  ao  ASSAULT 
AND  BATTERY,  vol.  2,  p.  862;  FALSE  IMPRISON- 
MENT, vol.  8,  p.  850;  LIBEL  AND  SLANDER;  MALI- 
CIO  US  PROSECUTION,  etc.  See  also  articles  ANSWERS 
IN  CODE  PLEADING,  vol.  i,  pp.  834,  845;  ATTACH- 
MENT, vol.  3,  p.  57;  PUBLIC  OFFICERS. 


KIDNAPPING. 

I  JUBIBDIOTIOH,  825. 

IL  IVDICTMEMT,  825. 

1.  Essential  Averments,  ^2^. 

a.  At  Common  Law,  825. 

b.  Under  Statute,  826. 

2.  Charging  Similar  Offenses  in  Separate  Counts^  827. 

1  JUBISDIOTIOH.  —  It  is  generally  provided  by  statute  that  the 
jurisdiction  of  an  indictment  for  kidnapping  is  in  any  county  in 
which  the  offense  is  committed  or  into  or  out  of  which  the  per- 
son kidnapped  has  been  brought.* 

H  IHDICTMEKT  —  1.  Essential  Averments  —  a.  At  Common 
Law.  — At  common  law  the  offense  of  kidnapping  is  an  aggra- 
vated species  of  false  imprisonment,  and  the  indictment  must 
contain  every  averment  necessary  to  the  description  of  that 
offense,  and  in  addition  the  facts  which  transform  it  into  the 
greater  offense,* 

1.  Smith  V.  State,  63  Wis.  453.    See  omission  cannot  be  supplied  by   the 

statutes  of  the  different  states.  conclusion  of  the  indictment  *  contrary 

3.  Click  V.  State,  3  Tex.  282.  to  the  form  of  the  statutes,'  for  it  is 

Atiault.  —  The  averment  of  an   as-  founded  on  no  statute,  and  can  only  be 

sault  would  seem  to  be  proper,  even  if  sustained  as  a  ^ood  indictment  at  com- 

not    absolutely    necessary.      Cliclc    v.  mon  law  by  rejecting  the  conclusion 

State,  3  Tex.  282.  as  surplusage.    *    •    *    To  constitute 

Unlawful    Asportatioii,  —  The    indict-  the  crime  of  kidnapping,  the  asporta- 

ment  should  also  allege  the  carrying  tion  or  conveying  away  must  have  been 

away  of  the  person  injured,  unlawfully  against  the  will  and  without  the  con- 

and  against  his  will.    Click  v.  State,  3  sent  of  the  party  injured  and  without 

Tex.  282.     In  this  case  the  court  said:  any  lawful  warrant  or  authority  there- 

"  The    unlawfulness,  or  the  want  of  for,  and  these  essential  circumstances 

lawful    authority,    we    have    seen    is  descriptive    of     the    offense    charged 

one  of  the  circumstances  necessary  to  should   appear    by    averment    in    the 

constitute    the  offense.     *    *    *    The  indictment." 
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b.  Under  Statute.  —  Where  kidnapping  is  made  a  statutory 
crime  the  indictment  will  be  sufficient  if  it  charges  the  offense  in 
the  language  of  the  statute  defining  it  ^  or  in  words  of  equivalent' 
meaning.* 

ATtnnaat  of  IntMit.  —  In  Wisconsin  it  son  injured  away  from  the  place  of 
is  held  that  an  information  alleging  residence,  forcibly  or  fraudulently, 
the  forcible  confinement  Of  a  person  Under  the  second  subdivision,  it  is  not 
within  the  state,  against  his  will,  and  necessary  that  the  person  injured  be 
without  lawful  authority,  but  not  compelled  or  induced  to  leave  his 
alleging  any  specific  intent  in  such  place  of  residence.  In  defining  the 
confinement,  charges  merely  the  com-  crime  embraced  in  the  second  subdivi- 
mon-law  ofiFense  of  false  imprisonment,  sion  the  words  "  with  the  intention  of 
and  not  an  offense  under  Wis.  Rev.  having  such  person  carried  away  from 
Stat.,  g  4387,  according  to  which  an  in-  his  place  of  residence  "  must  be  em- 
tent  "  to  cause  such  person  to  be  ployed,  but  the  crime  embraced  in  the 
secretly  confined  *  *  *  or  to  be  first  subdivision  necessarily  involves  an 
sent  or  carried  out  of  this  state  against  intentional  carrying  away  or  decoying, 
his  will "  must  be  alleged  and  proved  and  such  words  need  not  be  used  in  de- 
in  order  to  obtain  a  conviction  for  kid-  fining  it.  Boes  v.  State,  125  Ind.  205. 
napping.      Smith    v.    State,    63    Wis.  See   also    State    v,    Sutton,   116    Ind. 

453.  537. 

CknospirEoy  to  Abdoot  Child.  —  In  Penn-       2.  Must  Hegativo  Ezoeptioiis  in  Statots. 

sylvania^  by  section  94,  Act  of  March  —  In  Indiana^  Rev.  Stat.  1881,  §  1915, 

31,  i860,  P.  L.  405,  the  abduction  of  defines  the  offense  as  follows:    "  Who- 

any  child  under  the  age  of  ten  years,  ever  kidnaps  or  forcibly  or  fraudulently 

with   intent  to  deprive  its   parent  or  carries  off  or  decoys  from  his  place  of 

parents,  or  other  persons   having  its  residence,  or  arrests  or  imprisons,  any 

lawful  charge  or  care,  of  its  posses-  person,  with  the    intention  of  having 

sion,  etc.,  is  made    a   misdemeanor,  such  person  carried  away  from  his  place 

An  indictment  under  this  section  which  of  residence,  unless  it  be  in  pursuance 

does  not  aver  the  name  or  sex  of  the  of  the  laws  of  this  state  or  of  the  United 

child,  and  that  it  was  under  the  age  of  States,  is  guilty  of  kidnapping,"  etc. 

ten  years,  and  the  intent  to  deprive  An  indictment  based  upon  this  statute 

those  having  charge  of  it  of  its  posses-  must,  in  addition  to  alleging  the  unlaw- 

sion,  or  to  steal  any  article  of  apparel,  f  ul  and  felonious  character  of  the  acts 

etc.,   upon  it,   is  defective.    Com.  v.  with  which  the  defendant  is  charged. 

Myers,  146  Pa.  St.  24.  negative  the  exceptions  in  the  statute, 

1.  People    V.    Fick,    89    Cal.     144;  and  allege  that  the  acts  were  not  done  in 

Dowda  V,  State,  74  Ga.   12;   State  v,  pursuance  of  the  laws  of  that  state  or 

Sutton,  116  Ind.  527;  Slate  v.  M'Rob-  of  the  United  States.    State  v.  Kim- 

erts,  4  Blackf.  (Ind.)  178.  merling,  124  Ind.  382.    See  also  States. 

Bvldenoo  Heod  Hot  Be  Sot  Out. —  "  The  Sutton,  116  Ind.  527. 
law  does  not  require  the  evidence  to  be        Tiisuffiolont  Mogation  of  ExooptloiL  — 

set  out  in   the  indictment,   but   only  An  averment  in  the  indictment  that  the 

that  the  offense   be    charged    in    the  defendant  carried  away  from  her  resi- 

terms    and    language  of    the    code."  dence  the  person  named,  *' not  then  and 

Dowda  V,  State,  74  Ga.  12.  there  having  first  established  a  claim 

Allegation  of  Pnrpooo — flhirplusago.  —  upon  her    •    •    *    according  to  the 

The  acts  constituting  the  crime  of  kid-  laws  of  the  state   of  Indiana  or   the 

napping  are  sufficiently  alleged  if  the  laws  of  the  United  States,"  is  not  the 

indictment  follows  the  language  of  the  equivalent  of  that  required  by  the  stat- 

statute  defining   the  offense;    and  an  ute.     It  does  not  sufficiently  negative 

allegation  as  to  the  purpose  of  the  kid-  the  exception  "  unless  it  be  in  pursu- 

napper  is  surplusage,  and  need  not  be  ance  of  the  laws  of  this  state  or  of  the 

proved.     People  v,  Fick,  89  Cal.  144.  United  States."    Sute  v,  Kimmerling, 

In  Indiana  the  statute  defining  kid-  124  Ind.  382. 
napping  (Rev.  Stat.  1881,  §  191 5)  is  com-       Charging  Auanlt  at  Pnrt  of  MniM.  ~ 

posed  of  two  subdivisions.     Under  the  An  indictment  charging  an  assault  and 

first,  to  constitute  the  crime  there  must  battery  only  as  a  part  of  or  manner  of 

be  a  carrying  or  decoying  of  the  per-  the  kidnapping  is  not  subject  to  the  ob- 
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8.  Charging  Similar  Oflfoiues  in  Separate  Connta  —  An  indictment 
which  charges  in  one  count  the  offense  of  kidnapping  and  in 
another  that  of  abduction  of  a  female  for  the  purpose  of  prostitu- 
tion will  not  be  bad  for  duplicity.^  So,  also,  an  indictment  for 
kidnapping  a  child  may  contain  counts  charging  the  kidnapping 
and  also  the  harboring  and  concealing  it  with  a  knowledge  that 
it  was  enticed  away.* 

jection  that  it  includes  two  separate        1.  Mason  v.  State,  39  Tex.  A  pp.  24. 
and  distinct  offenses.    People  v.  Ah       S.  Com.  v.  Westervelt,  11  Phila.  (Pa.) 
Own,  39  Cal.  604.  461. 
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LABOR  OFFENSES. 

See  article  MASTER  AND  SERVANT. 


LACHES. 

By  Sidney  R.  Perry. 


I  DinnTiOK  AVD  Scope  of  Abticlb,  829. 
n  TAznro  Adyaittaos  of,  829. 

I.  Necessity  of  Pleadings  829. 

a.  Doctrine  that  Laches  Need  Not  Be  Pleaded—  Objection  at 

Hearings  829. 
(i)  In  General^  829. 

(2)  Defense  Arising  upon  Bill  or  upon  Whole  Case^ 

829. 

(3)  Objection  at  Hearings  830. 

b.  Doctrine  that  Laches  Must  Be  PlecuUdy  830. 
9.  Manner  of  Pleading,  ^^\. 

a.  In  General,  831. 

b.  Where  Not  Apparent  on  Face  of  Bill^  83a. 

c.  Where  Apparent  on  Fcue  of  Btll^  832. 

3.  Time  of  Presenting  Defense,  832. 

4.  Requisites  of  Plea  or  Answer,  833. 

5.  Insufficient  Ans7ver,  833. 

m  AVOIDAVCS  OF,  834. 

1.  GenercU  Necessity  of  Alleging  Avoidance  in  Bill,  834. 

2.  Amendment  of  Bill,  835. 

3.  General  Requisites  of  Allegations  of  Avoidance,  835. 

4.  Avoidance  upon  Ground  of  Ignorance,  836. 
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CROSS-REFERENCE. 
As  to  Limitations  Prescribed  by  Statute,  see  article  LIMIT  A  TIONS, 

I  Dbfikitiok  akd  Scops  of  Abticle.  —  Laches  is  defined  to 
be  unreasonable  delay ;  or  the  neglect  to  do  at  the  proper  time 
what  by  law  or  duty  ought  to  be  done ;  or  the  failure  to  prose- 
cute a  claim  within  a  proper  and  reasonable  period.^ 

This  article  deals  only  with  general  questions  of  pleading  and 
practice,  relating  to  the  raising  and  avoidance  of  the  defense  and^ 
the  action  of  the  court  upon  the  case.     For  questions  of  laches 
connected  with  the  various  specific  articles  in  this  work,  resort  is 
to  be  had  to  those  articles. 

U  TAXIK0  Advahtaoe  of  —  1.  Hecessity  of  Pleading  —  a. 
Doctrine  that  Laches  Need  Not  Be  Pleaded  —  Objec- 
tion AT  Hearing  —  (i)  In  General.  —  According  to  what  is 
considered  the  better  practice,  the  defense  of  laches  is  one  of 
which  it  is  not  necessary  to  take  advantage  by  the  pleadings.  If 
the  case  as  it  appears  at  the  hearing  is  liable  to  such  an  objection, 
the  court  may  and  usually  will  remain  passive,  and  refuse  relief 
or  decline  to  entertain  the  suit.* 

(2)  Defense  Arising  upon  Bill  or  upon  Whole  Case.  —  In  some 
cases  the  defense  arises  upon  the  bill  as  presented  to  the  court,* 

1.  See  2  Abb.  L.  Diet.,  tit.  Laches;  2  etc.,  R.  Co.,  94  U.  S.  806;  Fisher  v. 
Bouv.  L.  Diet.,  tit.  Laches;  Am.  and  Boody,  t  Curt.  (U.  S.)  206;  Pratt  v. 
Eng.  Encyc.  of  Law,  tit.  Laches.  California  Min.  Co.,  9  Sawy.  (U.  S.) 

2.  Alabama.  —  Espy  v.  Comer,  76  354;  Badger  z/.  Badger,  2  Wall.  (U.  S.) 
Ala.  501;  James  v,  James,  55  Ala.  525.  87;  Richards  v.  Mackall,  124  U.  S.  183; 
But  see  Solomon  v,  Solomon,  81  Ala.  Lakin  v.  Sierra  Buttes  Gold  Min.  Co., 
505.  25  Fed.  Rep.  337;  Credit  Co.  v.  Arkan- 

Arkansas.  —  Adams    v.    Taylor,    14  sas  Cent.    R.   Co.,    15   Fed.    Rep.  46; 

Ark.  62.     But  see  Humphreys  v.  But-  Woodmanse,   etc.,   Mfg.   Co.    v,    Wil- 

ler,  51  Ark.  351.  Hams,  68  Fed.  Rep.  489. 

C^/i/^rniVi.  —  Harris  r.  Hiliegass,  66  WaiTer   by   Fttilve  to  Plead.  — The 

Cat.  79;    Chapman  v.  State  Bank,  97  failure  formally  to  plead  the  objection 

Cal.  155.  of    laches    will    not  be  considered   a 

Colorado.  —  Hagerman       v.      Bates,  waiver  thereof.     Chase  v.  Chase,  (R.  L 

(Colo.  1897)  49  Pac.  Rep.  139.  1897)  37  Atl,  Rep.  804. 

Conmcticut.  —  Haskell  v.  Bailey,  22  Diamitsal  of  Bill  and  Crosi-bill. —  In 

Conn.  574.  Mayse  v,  Gaddis,  2  App.  Cas.  (D.  C.) 

District    of    Columbia, —  Mayse     v.  20,  both  the  bill  of  the  plainiiff  and  the 

Gaddis,  2  App.  Cas.  (D.  C.)  20.  cross-bill  of  ihe  defendant  in  a  suit  to 

Maryland.  —  Hepburn's      Case,      3  remove  a  cloud  upon  title  were  dis- 

Bland  (Md.)  95.  missed  for  laches  in  the  plaintiff  and 

Massachusetts.  — See  Snow  v.  Boston  defendant,  respectively,  and  this  though 

Blank  Book  Mfg.  Co.,  153  Mass.  456.  the  laches  was  not  relied  upon  as  a 

Missouri,  —  Murphy   v.  De   France,  defense. 

105  Mo.  53.     See  also  Kelly  v.  Hurt,  74  8.  Espy  v.  Comer,  76  Ala.  501;  Has> 

Mo.  561.  kell  V.  Bailey,  22  Conn.  574;  Coon  v. 

Rhode  Island. — Chase  r.  Chase,  (R.  Seymour,  71  Wis.  34O;    Pratt  v.  Cali- 

I-  1897)  37  AtL  Rep.  804.  fornia  Min.   Co.,  9  Sawy.  (U.  S.)  354; 

Wisconsin.  — Coon   v.    Seymour,    71  Leavenworth  County  v.  Chicago,  etc.. 

Wis.    340;    Melms    v.    Pabst   Brewing  R.  Co.,   18  Fed.   Rep.   209:    Lakin   v. 

Co.,  93  Wis.  153.  Sierra  Buttes  Gold  Min.  Co.,  25  Fed, 

United  States.  —  Sullivan  v.  Portland,  Rep.  337. 
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and  in  others  upon  the  whole  case  as  disclosed  by  the  evidence.* 
(3)  Objection  at  Hearing.  —  Under  this  doctrine  the  objection 
may  be  made  by  the  parties  at  the  hearing,'  or  may  be  raised  or 
the  laches  taken  notice  of  by  the  court  on  its  own  motion.* 

b.  Doctrine  that  Laches  Must  Be  Pleaded  —  inOonormL 

—  The  doctrine  which  is  conceived  to  be  the  better  one,  that 
laches  need  not  be  pleaded  to  be  available  as  a  defense,  has  not 
been  universally  accepted.  It  is  held  by  many  respectable 
authorities  that  in  order  to  secure  the  benefit  of  this  defense, 
advantage  of  it  must  be  taken  by  some  appropriate  method  of 
pleading.* 

1.  Lakin  v.  Sierra  Buttes  Gold  Min.  pleaded.     Coon  v.  Seymour,   71   Wis* 

Co.,  25  Fed.  Rep.  337;  Pratt  v,  Califor-  340;    Leavenworth  County  v.  Chicago, 

nia    Min.   Co.,  9  Sawy.   (U.   S.)  354;  etc.,  R.  Co.,  18  Fed.  Rep.  309. 

James  v.  James.  55  Ala.  525.  Upon  Gonrt*!  Own  Motion.  —  While  the 

8.  Hagerman  v.   Bates,  (Colo.   1897)  defense  of  laches  need  not  be  specially 

49  Pac.  Rep.  139;  Adams  v,  Taylor,  14  pleaded  by  the  defendant,  still,  when 

Ark.  62;  Wood  manse,  etc.,  Mfg.  Co.  v.  not  pleaded,  unless  it  clearly  and  satis- 

Wflllams,  68  Fed.  Rep.  489.  factorily  appears  to  the  court  from  the 

If  the  Com  at  the  Hearing  is  liable  to  evidence  that  there  has  been  an  unrea- 

objection    for    laches,  such  objection  sonable  delay  in  prosecuting  the  suit, 

may  then  be  made.     Hepburn's  Case,  the  court,  on  its  own  motion,  should 

3    Bland  (Md.)    95;     Murphy    v.    De  not  rest  its  decision  upon  that  ground. 

France,  105  Mo.  53.     See  also  Kelly  v.  Hagerman   v.    Bates,   (Colo.    1897)   49 

Hurt,  74  Mo.  561.  Pac.  Rep.  139. 

If  Uie  Laches  Appears  on  the  Faoe  of  the  Appellate  Court  Bailing  Laehet  on  Own 

Bill  and   is   unexplained,   it    is    good  Motion.  —  On  an  appeal  and  cross-ap- 

ground  for  dismissing  the  bill  on  mo-  peal  from  a  decree  setting  aside  a  sale 

tion  for  want  of  equity,  without  an-  of  real  estate  under  a  deed  of  trust, 

swer,    demurrer,    or    plea.      Espy    v,  and  directing   an   accounting  by    the 

Comer,  76  Ala.  501.  auditor,  it  was  held  that  as  the  defend- 

If  the  fact  appears  on  the  face  of  the  ant  did  not  suggest  the  laches  in  the 

bill,  or  in  the  report  of  a  committee  to  court  below,  the  appellate  court  would 

which  it  is  referred,  the  objection  may  not  raise  it  on  the  appeal,  though  it  was 

be  taken  without  being  pleaded.     Has-  within   its   discretion   and   was  some- 

kell  V,  Bailey,  22  Conn.  574.  times  its  duty  to  do  so  of  its  own  mo- 

Upon  Either  a  Preliminary  or  a  Final  tion.     Cruichfield  v.  Hewett,   2   App. 

Hearing,  the  defense  of  laches  may  be  Cas.  (D.  C.)  373. 

presented  in  argument.     Woodmanse,  4.  Arkansas,  —  Humphreys    v,  But- 

etc,  Mfg.  Co.   V.    Williams,   68   Fed.  ler,  51  Ark.  351.     But  see  Adams  v. 

Rep.  489.  Taylor,  14  Ark.  62. 

S.  Hagerman  v.  Bates,  (Colo.  1897)  Illinois,  —  School  Trustees  v.  Wright, 

49  Pac.  Rep.  139;    Mayse  v.  Gaddis,  2  12  111.  432;  Beach  «/.  Shaw,  57  III.  17; 

App.  Cas.  (D.  C.)  20;  Adams  z/.  Taylor,  Zeigler  v.  Hughes,  55  111.  288;  Hall  v, 

14  Ark.  62;  Lakin  z'.  Sierra  Buttes  Gold  Fullerton,   69    111.    451;     Williams    v. 

Min.  Co.,  25  Fed.  Rep.  337.  Rhodes,  81   111.  571;    Simpson  v.  .Mc- 

Whether  the  laches  arises  upon  the  Phall,    17   III.   App.   499;     Dawson  v. 

bill  and   pleadings   presented    to    the  Vickery,  150  111.  398. 

court  or  upon   the  whole  case  as  dis-  Texas.  —  De  Witt  v.  Miller,  9  Tex. 

closed  by  the  evidence,  the  court  will  246. 

often  take  notice  of  it,  though  the  ob-  The  Beaaon  of  This  Bnlo  requiring  the 

jection   be   not   made  by  the   parties,  defendant  to  set  up  and  to  insist  on  the 

Lakin  v.  Sierra  BUttes  Gold  Min.  Co.,  complainant's  laches  is  to  give  the  lat* 

25  Fed.  Rep.  337.  ter  an  opportunity  to  amend  his  bill  by 

Laehet  Biielosod  by  Bill.  —  Where  the  inserting  allegations  accounting  for  the 

bill   discloses  .gross   laches   the   court  delay.     School  Trustees  v.  Wright,  12 

will,  on  its  own  motion,  refuse  relief,  III.  432;  Zeigler  t/.  Hughes,  $5  111.' 288; 

even  without  such  laches  having  been  Hall  v,  Fullerton,  69  111.  451;  Williams 
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WaiTor  bj  Monrelianoe  on.  —  If  not  so  relied  on  in  the  lower  court 
the  defense  of  laches  will  be  considered  waived  *  and  cannot 
be  urged  in  the  appellate  court.* 

In  Admiralty.  —  In  an  admiralty  case  the  defendant  cannot  legiti- 
mately avail  himself  of  lapse  of  time  or  staleness  of  the  demand 
without  interposing  a  defensive  allegation  to  the  libel.* 

2.  Manner  of  Pleading  —  a.  In  General.  —It  is  stated  that 
laches  is  a  defense  which  may  be  made  by  plea,  answer,  or 
demurrer.**  Where  the  rule  prevails  that  laches  need  not  be 
pleaded   the  defense    may   be   oresented    by  argument,   either 

V.  Rhodes,  8i  111.  571;  Simpson  v.  Mc-  B.  Mon.  (Ky.)  527;    Livingston  v,  Liv- 

Phail,  17  111.  App.  499.  ingston,  4  Johns.  Ch.  (N.  Y).  287. 

Laehflt  Shown  by  Bill  —  Allogationi  of  1.  School  Trustees  v.  Wright,  12  111. 

Bainiso. —  In  Beach  v.  Shaw,  57  111.  17,  43a;  Beach  v.  Shaw,  57  111.  17;  Walker 

the  doctrine  laid  down  in  School  Trus-  v»  Denison,  86  111.  142. 

tees  V.  Wright,  12  111.  432,  that  laches  8.  O'Halloran  v.  Fitzgerald,  71  111. 

must  be  pleaded,  was  followed,  but  the  53;    Darst  v.   Murphy,    119    III.    343; 

court  referred  to  that  case  as  "  an  au-  Dawson  v,  Vickery,  150  111.  398;  Hum- 

thorit^  we  are  reluctant  to  overrule,  phreys  v.  Butler,  51  Ark.  351. 

but  with  which  we  are  not  altogether  8.  Jones  v.  The  Richmond,  13  Fed. 

satisfied  when  applied  to  cases  in  which  Cas.  No.  7,492.    See  also  The  Swallow, 

the  laches  appears  upon  the  face  of  the  23  Fed.  Cas.  No.   13,665;  The  Melissa, 

bill."  16  Fed.  Cas.  No.  9,400. 

The  later  Illinois  cases  expressly  deny  '*  The  counsel  for  the  respondent  has 

the  application  of  the  rule  where  the  urged  an  objection  that  goes   to  the 

complainant  in  his  bill  undertakes  in  whole  libel;  it  is  that  the  demand  is 

advance  to  excuse  himself  for  the  appa-  stale,  and  not  fit  to  be  entertained  by  a 

rent  laches.     Hall  v,  Fullerton,  69  111.  court  of  justice.     If  it  were  the  inten- 

451;    Williams  v,  Rhodes,  81  111.  571;  tion  of  the  respondent  to  rely  on  this 

Simpson  v.  McPhail,  17  111.  App.  499.  defense,  it  should  have  been  regularly 

Selianoe  on  Statutory  Title  by  Pomoo-  pleaded.    According  to  the  practice  of 

don. —  In  Illinois  where  the  defendant,  the  admiralty,  a  defense  that  does  not 

in  a  suit  to  set  aside  a  deed  which  con-  meet  the   merits  of  the  case    cannot 

stitutes  his  color  of    title    to  certain  avail  the  respondent  unless  he  gives 

lands,  relies  on  the  statutory  title  ere-  the  adverse  parties  notice  of  such  de- 

ated  by  possession  for  seven  years  and  fense  by  a  plea  or  a  distinct  allegation 

payment  of  taxes  on  the  land,  it  is  not  in  the  answer.'*    The  Platina,  19  Fed. 

necessary  for  him  to  plead  laches  on  Cas.  No.  ir,2io. ' 

the  statute  of  limitations.     The  defense  *'  On  the  oral  argument,  defendants, 

relied  on  at  the  hearing  in  the  case  for  the  first  time,  claimed  that  complain- 

cited  was  the  above  statutory  title,  in-  ant*s  claim,  as  made  in  the  bill,  was 

dependent    of    laches   or    limitations,  stale.     If  the  bill  was  defective  in  not 

Coward  v.  Coward,  148  111.  268.  stating  at  what  particular  time  com- 

Laohflt  Applicable  to  Iqnitable  Claim  in  plainants  were  informed  of  the  exist- 

8nit  for  Land. —  In  TV^raj  where  the  de-  ence  of    the    disputed   documents,   it 

fendant  in   a  suit  for    land    sets    up  might  have  been  made  more  specific  in 

fraud,  or  an  eauitable  claim  to  which  this  respect  if  objections  or  exceptions 

the  defense  of  laches  or  stale  claim  is  had   been  timely  made,  and  the  fact 

applicable,   the  plaintiff  should  plead  considered    essential;     but    upon    the 

that  defense   by   way  of    replication;  pleadings,  and  under  all  the  facts  and 

otherwise  the   objection  of  laches  or  circumstances  and    character  of    this 

staleness  will  not  be  available  on  ap-  case,  the  defendants  are   not,  in   my 

peal.     Bullock  v.  Smith,  72  Tex.  549;  opinion,   in  a  position   to  make    this 

nensel  v.  Kegans,  79  Tex.  347;  Walet  claim."    Green  v,  Terwilliger,  56  Fed. 

V.    Haskins,   68    Tex.  418;    Smith  .v.  Rep.  384. 

Perkins,  81  Tex.  152.  4.  Woodmanse,  etc.,  Mfg.  Co.  v,  Wil- 

Payment  evidenced  by  lapse  of  time  Hams,  68  Fed.  Rep.  489;   Greenlees  v. 

must  be  pleaded.     Tibbs  v.  Clark,  5  T.  Greenlees,  62  Ala.  330. 

881  Volume  XII. 


Taking  AdTantage  of.  LACIIhS.  Time  of  Presenting  Defense. 

Up  j.i  a  prcliiui.iary  or  a  final  hearing.* 

b.  Where  Not  Apparent  on  Face  or  Bili..  —  If  the  laches 
i ;  i;ut  apparent  on  the  face  of  the  bill,  a  demurrer  is  inapplicable 
and  the  defense  should  be  raised  by  plea  or  answer.' 

c.  Where  Apparent  on  Face  of  Bill.  —  But  where  the 

laches  does  appear  on  the  face  of  the  bill,  it  is  well  settled  by  the 
great  weight  of  authority  that  the  defense  may  be  taken  by 
demurrer  rather  than  by  plea  or  answer.' 

3.  Time  of  Preaentiiig  Defense.  —  A  defendant  presenting  the 
defense  of  laches  should  do  so  at  the  proper  time  and  stage.  ^ 

1.  Woodmanse,  etc.,  Mfg.  Co.  v,  waives  and  passes  beyond  such  de- 
Williams,  68  Fed.  Rep.  489.  See  also  fense.  Collins  v.  North  British,  etc., 
sufra,  n.  I.  a.  (3)  Objection  at  Hearing.  Ins.  Co.,  91  Tenn.  432. 

2.  Scruggs  V,  Decatur  Mineral,  etc.,  8.  See  article  Demurrers  in  Cham- 
Co.,  86  Ala.  173;  Nimmo  v.  Stewart,  21  cery,  vol.  6,  p.  404. 

Ala.  692;  Snow  v,  Boston  Blank  Book  Demurrer  may  be   either  special  or 

Mfg.  Co.,   153  Mass.  436;    Warren   v.  general.     Kerfoot   v.  Billings,   160  111. 

Providence  Tool  Co.,  19  R.  1.  360.     See  563. 

McLaughlin  v.  People's  R.  Co.,  21  Fed.  Failure  te  Amend  Where  Bemiirrer  8i»- 

Rep.  574.  tained. —  Where  a  demurrer  to  the  bill 

Undier  the  Code  as  in  New  York,  it  is  on  the  ground  of  staleness  is  sustained 

held  that  laches  or  lapse  of  time  should  and     the     complainant     declines     to 

ordinarily  be  presented  by  answer,  not  amend,  it  is   not  error  to  make  the  rul- 

by  demurrer.     Sage  z/.  Culver,  147  N.  ing  absolute.     Solomon  z^.  Solomon.  81 

Y.  241,  citing  Zebiey  r.  Farmers*  L.  &  Ala.  505. 

T.  Co..  139  N.  Y.  461.   For  it  is  a  matter  Answer   Instead    of    Semnrrer    Where 

of  evidence  and  not  an  absolute  bar;  Laehes    Apparent    on    BilL  —  In    Baent 

and  to  be  available  lapse  of  time  must  v.   Kennicutt,    57    Mich.    268,    the   bill 

be    set    up   by   answer.      M'Dowl    v.  showed  laches  on  its  face  and  contained 

Charles,  6  Johns.  Ch.  (N.  Y.)  132;  Fel-  no  excuse    therefor.      The   objection, 

lers  V.  Lee,  2  Barb.  (N.  Y.)  488.  however,  was  not  raised  by  demurrer. 

In    Illinois    it    is    held   that   laches  but  by  answer,  and    the   case  came  be- 

should  be  relied  on  in  the  answer,  and  fore    the    court    upon    pleadings  and 

if  presented  by  demurrer  the  defense  proof.     It  was  held  that  had  the  objec- 

will  not  be  before  the  appellate  court,  tion  been   taken  by  demurrer  the  com- 

Thompson    v,  Scott,   i  111.   App.  641;  plainant  would  have  been  obliged  to  go 

Harris  v,  Cornell,  80  111.  54;    Darst  v.  out  of  court  or  amend  his  bill,  showing 

Murphy,  119  111.  343.   *  that  the  suit  was  not  barred  by  laches; 

Instance  of  Bill  Hot  flhowixig  Ladhet.  —  but  that   the    objection   could   not  be 

In  an  equity  action  for  Infringement  of  urged   upon    pleadings   and  proof ,  the 

letters    patent  granted  in  September,  proofs  showing  that  the  action  was  not 

1879,  and  assigned  to  the  complainant,  barred. 

an  allegation  In  the  bill  that  "  since  the  4.  After  a  Deeree  to  Aooonnt,  which  in 

date,"  etc.,  the  defendant  had  infringed  effect  calls  on  both   parties  to  be  active 

upon  the  complainant's  rights  does  not  in  the  conduct  of    the  cause,  the  de- 

necessarily   mean  "  ever  since  "    that  fendant  who  has  in    his  possession  all 

date.     It   may   mean   after  or    subse-  the    materials    by    which   an   account 

quent  to  that  time.     Adopting  the  lat-  could  be  taken   can  take  no  advantage 

ter  construction  of  the  allegation,  the  of  the  apparent  laches  of  the  complain- 

court  held  that  the  bill  did  not  show  ant.     Glenn  v.  Smith,  17  Md.  260. 

laches  so  as  to  be  demurrable.     Brush  After  Judgment  on  Imee  on  Aeoonnti,it 

Electric  Co.  v.  Ball  Electric  Light  Co.,  is  too  late  for  the  losing  party  to  set  up 

43  Fed.  Rep.  899.  the    staleness   of    the     other's    claim. 

Defense  of  Abandonment  by  Answer  to  Roemmich  v,  Wamsganz,  8   Mo.  App. 

Merits.  —  A   defense   of    abandonment  576. 

as  laches  in  prosecution  can  only  be  Supplemental  Affidavit  to    Matt    Stak 

made  by  motion  to  dismiss  or  by  ap-  Claim.  —  Where  leave  is  granted  to  file 

propriate  plea;  an  answer  to  the  merits  a  supplemental  affidavit  to  meet  a  stale 
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4.  Seqniaites  of  Plea  or  Answer.  —  An  answer  or  plea  to  take 
advantage  of  laches  should  be  sufficient  clearly  to  raise  that 
defense  and  to  contain  the  proper  averments.* 

5.  Insiifficieiit  Answer.  —  According  to  the  generally  accepted 
equity  practice,  an  answer  insufficient  to  present  the  defense  of 
laches  should  not  be  demurred  to,  but  should  be  excepted  to  or 
the  case  set  down  for  hearing  on  bill  and  answer.  But  at  times 
a  demurrer  has  been  held  proper.* 

claim,  a  reasonable    time    should   be  are   merely  argumentative  as  to    the 

allowed  to  prepare  it.     Lash  v.   Von  effect  of  facts  apparent  in  the  bill  as 

Neida,  109  Pa.  St.  207.  constituting    laches    are    impertinent, 

1.  liapte  of  Time  Need  Not  Be  Pleaded  and  will  be  stricken  out  upon  excep- 
Formally. —  If  there  is  enough  in  the  lion.     Florida  Mortg.,  etc.,  Co.  v.  Fin- 
answer  to  show  that  it  is  intended  to  be  layson,  74  Fed.  Rep.  671. 
relied  on,  that  is  sufficient.     Weather-  Laehee  Pleaded  with  ImperfBOt  Defenie. 
ford  V.  Tate,  2  Strobh.  Eq.  (S.  Car.)  27.  —  If  laches   properly  applies,  it  is  a 

Pleading  Pact  Inferred  from  ^pee  of  good  and  conclusive  defense,  and  can- 
Time. —  When  equity  acts  in  analogy  not  require  the  help  of  another  defense 
to  the  common  law,  time  is  no  bar  of  imperfectly  proved;  but  if  it  does  not 
itself,  but  it  furnishes  the  evidence  of  apply  the  other  imperfect  defense  can- 
payment,  satisfaction,  or  abandonment,  not  help  it;  and  neither's  weakness  is 
which  evidence  may  be  rebutted  by  helped  by  the  other.  Hagerty  v. 
circumstances.  The  lapse  of  time  Mann,  56  Md.  522. 
itself  is  not,  therefore,  in  the  latter  8.  See  articles  Demurrers  in  Chan- 
case,  pleaded  as  a  bar,  but  the  fact  cery,  vol.  6,  p.  395;  Answers  in 
which  may  be  inferred  from  it  is.  Equity  Pleading,  vol.  i,  p.  871. 
Falls  V,  Torrence,  4  Hawks  (N.  Car.)  Aniwer  Stricken  (hit  on  Exception.  —  If 
413.  the  answer  is  argumentative  as  to  the 

Averment  of  Payment   Evidenced  by  facts  shown  by   the  bill  constituting 

Lapse  of  Time.  —  Where  lapse  of  time  is  laches,  it  will  be  impertinent  and  will 

relied  on  as  evidence  of  payment,  the  be  stricken  out  on  exception.     Florida 

payment  must  be  averred  as  in  other  Mortg.,  etc.,  Co.  v.  Finlayson,  74  Fed. 

cases.     Tibbs  v.  Clark,  5  T.  B.  Mon.  Rep.  671. 

(Ky.)  527.    And  if  the  defendant  in  his  Although  There  Were  No  Ezceptions  to 

answer  admits  an  original  covenant  to  that  part  of  the  answer  in  which  the 

pay,  and  does  not  pretend  to  any  pay-  defense  of  long  delay,  or  laches,  was 

ment,  lapse  of  time  cannot  be  urged  pleaded,  yet  it  was  held  proper  for  the 

as  presumptive  evidence  of  payment,  counsel  to  discuss  it  and  for  the  court 

Livingston  v.  Livingston,  4  Johns.  Ch.  to  consider  it,  as   it  arose  upon   the 

(N.  Y.)  287.  facts  as  they  were  stated  in  the  bill. 

TniniBcient  Plea  as  to  Laches.  —  In  a  Leavenworth  County  v.  Chicago,  etc., 
suit  for  infringement  of  a  trademark  R.  Co.,  18  Fed.  Rep.  209. 
and  account  of  profits,  the  defendants  Demurrer  to  Answer.  —  In  South  Carth- 
pleaded  that  for  twenty  years  they  had  Una  it  was  held  that  where  a  para- 
used  such  trademark  wiihout  knowl-  graph  of  an  answer  alleged  gross 
edge  of  the  plaintiffs'  rights  thereto,  laches  on  the  plaintiff's  part,  but  the 
etc.,  and  the  only  circumstance  relied  matter  of  inducement  as  laid  did  not 
on  to  show  acquiescence  in  the  defend-  constitute  a  defense,  a  demurrer  to  the 
ant's  use  and  laches  on  the  plaintiffs'  answer  should  have  been  sustained, 
part  was  the  fact  that  the  plaintiffs  Mobley  v,  Cureton,  6  S.  Car.  49. 
maintained  an  agency  for  the  sale  of  Demurrer  (hrermled  —  Order  for  Trial 
the  trademarked  article  several  hun-  cflisuee.  —  \n  ^  <:2lS^  in  South  Carolina  2t. 
dred  miles  from  the  headquarters  of  paragraph  of  the  answer  alleged  gross 
the  defendants.  The  plea  was  held  laches  against  the  plaintiff,  but  the  na- 
insufficient  to  present  the  defense  of  ture  of  the  laches  was  not  disclosed, 
laches.  Gilka  v.  Mihalovitch,  50  Fed.  and  the  court  could  not  determine,  on 
Rep.  427.  the  face  of  the  pleading,  whether  the 

Answer  Argumentative.  —  Such  parts  laches    was    of  such   a  nature  as  to 

of  a  defendant's  answer  in  equity  as  amount  to  a  wrong  as  regarded  any 
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m  Atoisavce  07  —  1.  Oeneral  Veoenity  of  Alleging  AToidaaee 
in  Bill ' —  BMsoni  for  DeUy.  —  Where  there  has  been  apparent  laches 
in  the  prosecution  of  a  suit  in  equity,  it  b  incumbent  upon  the 
plaintiff,  in  order  to  repel  the  presumption  of  laches  or  unreason- 
able delay,  to  set  up  in  his  bill  the  reasons  why  the  suit  was  not 
brought  at  an  earlier  period,  stating  specifically  what  were  the 
impediments  to  an  earlier  prosecution  of  the  claim.^ 

EzenM  or  EzpUoatioB.  —  If  any  circumstances  exist  which  will 
excuse  or  explain  the  laches,  or  bring  the  case  within  any  excep- 
tion to  the  rule  against  unreasonable  delay,  it  is  necessary  that 
such  excuse  or  explanation  be  stated  in  the  bill.* 

Aboonee  of  AUagation  of  AToidaiiee.  —  In  the  absence  of  such  aver- 

duty  the  plaintiff  might  have  owed  to  Wisc<msin.  —  Holden  v.  Meadows.  31 

the  defendant.     It  was  obvious  to  the  Wis.  284;  Archer  v.  Meadows,  33  Wis. 

appellate  court  that  an  order  ovemil-  166;  In  re  Holden,  37  Wis.  98. 

ing    a    demurrer    to    this    paragraph  United  States.  —  MackaU  v.  Casilear, 

should  have  been  followed  by  proper  137  U.  S.  556;  Coddington  v.  Pensacola, 

orders  for  the   trial  of  issues  of  fact  etc.,  R.  Co.,  103  U.   S.  409;  Wagner 

raised  by  the  paragraph.     Mobley  v.  v,   Baird,   7   How.   (U.  S.)  234;   Wol- 

Cureton,  6  S.  Car.  49.  lensak  v.  Reiher,  115  U.  S.  96;  WoUeo- 

1,  Steams  v.   Page,  i  Story  (U.  S.)  sak    v.   Sargent,   33    Fed.    Rep.    840; 

204,    affirmed    7    How,    (U.    S.)    819;  Hoskin  v.  Fisher,  125  U.  S.  217;  Tay- 

Badger  v.  Badger,  2  Wall.  (U.  S.)  95;  lor  v.  Holmes,  14  Fed.  Rep.  498;    De 

Harwood  v,  Cincinnati,  etc.,  Air- Line  Estrada  v.  San  Felipe  Land,  etc.,  Co., 

R.  Co.,  17  Wall.  (U.  S.)  78;    Marsh  v.  46  Fed.  Rep.  280;  Galbes  ».  Girard,  46 

Whiimore,  21  Wall.  (U.  S.)  178;    God-  Fed.   Rep.  500;    Naddo  v,  Bardon,  47 

den  V.  Kimmell,  99  U.  S.  201;  Lands-  Fed.   Rep.   782,  affirmed  51  Fed.  Rep. 

dale  V.  Smith,  106  U.  S.  391:  Richards  493,  4  U.  S.  App.  642;    Richardson  v, 

V.  Mackall,  124  U.S.  183;  Jones  r.  Per-  Walton,  49  Fed.  Rep.  888;   Jones  ». 

kins,  76  Fed.  Rep.  82.  Perkins,  76   Fed.  Rep.   82.     See  also 

8.  Alabama,  —  Haggerly    v.    Ely  ton  Hanner  v,   Moulton,    138   U.   S.   486; 

Land  Co.,  89  Ala.  428;  Scruggs  v.  De-  Hume  v,  Beale,  17  Wall.  (U.  S.)  336; 

catur  Mineral,  etc.,  Co.,  86  Ala.   173;  Piatt  v.   Vattier,   9  Pet.  (U.   S.)  416; 

Philippi  V,  Philippi,  61  Ala.  41.     See  Speidel  v,  Henrici,  120  U.  S.  387. 

Johnson  v,  Johnson,  5  Ala.  90;    Rag-  Szoeptions  Averred  by  Bill  or  Special 

land  V.  Morton,  41  Ala.  344,  91   Ani.  Beplioation. —  la  Alabama  it  was  held 

Dec.  516.  that  when  lapse  of  time  is  relied  on 

Illinois,  —  Henry  County  v.  Winne-  by  the  defendant,  if  the  complainant 

bago  Swamp  Drainage  Co.,  52  111.  299;  wishes  to  bring  his  case  within  any  of 

Walker  v.  Ray,  iii  111.  315.     See  Cast-  the  exceptions  he  must  allege  them  in 

ner  v.  Walrod,  83  111.  171.  his  bill,  or  in  the  amendment  thereto, 

Indiana.  —  Hollinger  v.  Reeme,  138  or    by    way    of    special     replication. 

Ind.  363.  Johnson  v,  Johnson,  5  Ala.  90;   Rag- 

Kentucky.  —  Hunt     v.     Forman,     2  land  v.  Morton,  41  Ala.  344,  91  Am. 

Dana  (Ky.)  471.  Dec.  516. 

Michigan.  —  Campau    v.    Chene,    i  Where  Lapse  of  Time  Bailee  Presui^ 

Mich.    400;     Reynolds    v.    Green,    10  tion  Lurtead  of  Bar.  —  It  is  held  that 

Mich.  355;  McLean  v.   Barton,   Harr.  since  a  bill  in  equity  should  coniain 

(Mich.)  279.     See  Birdsall  v.  Johnson,  only  a  statement  of  facts  upon  which 

44  Mich.  134.  the  plaintiff's   claim  is  founded,  and 

Missouri.  —  Bliss  v.  Prichard,  67  not  the  evidence  of  those  facts,  there- 
Mo.  189.              ~  fore  when  lapse  of  time  forms  no  bar 

New  Jersey. — Olden  v.  Hubbard,  34  to  the  claim  asserted,  but  only  raises 

N.  T.  Eq.  85.  a  presumption  of  fact  inconsistent  with 

Oregon.  —  See  Neppach  v.  Jones,  20  it,  the  lapse  need  not  be  accounted  for 

Oregon  491,  23  Am.  St.  Rep.  145.  in  the  bill.     Nesbit  v.  Brown,  i  Dev. 

Texas.  —  Walton  v.  Talbot,   i   Tex.  Eq.  (N.  Car.)  30. 
Unrep.  Cas.  511. 
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ments,  where  the  bill  shows  the  laches  the  court  will,  according 
to  the  usual  practice,  refuse  relief,  or  sustain  a  demurrer  inter- 
posed to  the  bill  for  want  of  equity.* 

2.  Amendment  of  BilL  ^^  Where  the  excuse  or  explanation  for 
laches  has  not  been  stated  in  the  bill  in  the  first  instance,  yet, 
under  liberal  practice  in  many  cases,  such  averments  have  been 
introduced  by  amendments.* 

3.  General  Bequiaites  of  Allegations  of  Avoidance  —  Faoti  and  Cir- 
cnnutanoM.  —  The  allegations  in  the  bill  to  excuse  the  laches  must 
be  those  of  facts  and  circumstances,'  and  they  must  be  sufficient 
to  constitute  a  good  excuse.*    Averments  of  an  imaginary  im- 

1.  Henry  County  z/.  Winnebago  Appellate  Preoiunption  that  Amendment 
Swamp  Drainage  Co.,  52  lU.  2oj);  Hoi-  Exeoied Laehes. — In  Archer r.  Meadows, 
lingers.  Reeme,  138  Ind.  363;  Cfampau  33  Wis.  166,  which  had  already  been 
V.  Chene,  i  Mich.  400;  McLean  v.  Bar-  before  the  court  in  Holden  v.  Meadows, 
ton,  Harr.  (Mich.)  279;  De  Estrada  v.  31  Wis.  284,  it  was  assumed  for  the 
San  Felipe  Land,  etc.,  Co.,  46  Fed.  purposes  of  the  appeal  that  the  ad- 
Rep.  280;  Galbes  v,  Girard,  46  Fed.  ditional  averments  contained  in  the 
Rep.  500;  Richardson  v.  Walton,  49  amended  complaint  were  sufficient  to 
Fed.  Rep.  888;  Wollensakt/.  Reiher,  115  excuse  the  laches  of  the  plaintiff,  upon 
U.S.  96;  Wollensak  v,  Sargent,  33  Fed.  which  point  alone  the  decision  in  the 
Rep.  840;  Hoskin  v,  Fisher,  125  U.  S.  case  last  cited  was  based. 
217.  3.  Scruggs  z/.  Decatur  Mineral,  etc., 

8.  When  Amendment  Allowed. — Under  Co.,  86  Ala.  173;  Philippi  v.  Philippi, 

the  liberal  practice  in  Illinois  and  else-  61  Ala.  41;  Haggerty  y,  Elyton  Land 

where,  allowing  amendments,  if  the  bill  Co.,  89  Ala.  428;  Hunt  z\  Forman,    2 

was  defectively  framed  in  this  respect  Dana  (Ky.)  471;  Olden  v.  Hubbard,  34 

and  a  demurrer  sustained,  or  the  bar  N.  J.  Eq.  85. 

of  laches  was  set  up  as  a  defense,  the  All  the  Facte  and  CirenmBtanoee  must 

court  would  permit  an  amendment  of  be  averred  by  full,  clear,  positive,  and 

the  bill  to  avoid  the  bar  if  the  case  was  distinct  statements.     Scruggs  v.  Deca- 

within  any  exception,   or  if  the  com-  tur   Mineral,   etc.,   Co.,   86  Ala.    173; 

plainant  could  show  an  equitable  excuse  Philippi  v.  Philippi,  61  Ala.  41;  Naddo 

for  delay  in  filing  his  bill.     Walker  v,  r.  Bardon,  4  U.  S.  App.  642,  51  Fed. 

Ray,  III  111.   315;  Lant  v,  Manley,  75  Rep.  493,  affirming ^^  Fed.  Rep.  782. 

Fed.  Rep.  627.  4.  Insni&oient  Ezonee.  —  The  laches  of 

But  the  complainant  will  not  be  the  plaintiff  in  delaying  for  several 
allowed  to  amend  his  bill  unless  it  offers  years  to  bring  suit  to  set  aside  a  con- 
some  legal  excuse  for  the  delay;  and  veyance  from  his  father  to  another 
especially  is  this  the  case  if  the  amend-  party  is  not  excused  by  allegations  in 
ment  is  not  asked  until  the  case  has  the  bill  that  he  had  always  protested 
been  submitted  to  the  court  and  a  de-  against  such  party's  claim  to  title,  anp 
cision  adverse  to  him  has  been  an-  had  negotiated  with  him  for  the  settle- 
nounced.  Bill  v.  Schilling,  39  W.  Va.  ment  of  the  disputed  matter,  there 
108.  being  nothing  to  show  that  the  party 

Striking  Oat  Amendment  Which  Xeets  had  acknowledged  the  rights  of  the 

Oljeotion  to  Bill.  —  Where   an  amend-  plaintiff  or  had  in  any  way  encouraged 

ment  to  a  bill  explains  the  delay  of  the  such  a  hope.     Mackall  v,  Casilear,  137 

complainant  and  is  an  answer  to  the  U.  S.  556. 

charge  of  laches  upon  which  a  demurrer  Xental  Aberration  of  Defendant's  So- 
to the  original  bill  had  been  sustained,  lieitor.  —  When  a  plaintiff  to  a  bill  for 
it  is  the  duty  of  the  court  to  allow  the  specific  performance  has  allowed  five 
complainant  to  file  it;  and  having  months  to  elapse  after  the  defendant 
allowed  the  complainant  to  file  it,  it  is  has  rescinded  the  contract  before  filing 
error  in  the  court  to  stnke  it  from  the  his  bill,  it  is  not  a  sufficient  explanation 
files  if  it  met  the  objection  which  had  of  the  delay  to  state  that  the  defendant's 
been  found  in  the  original  bill.  Lant  solicitor  was  suffering  from  mental 
V,  Manley,  75  Fed.  Rep.  627.  aberration.       Leave    to    amend    may, 
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pediment  or  a  technical  disability  will  not  suffice.* 

AUegations  FnU,  Spedflo,  Podtive,  Certain,  ote.  —  The  allegation  must 
be  full,  clear,  and  specific ;  *  positive,  definite,  and  distinct ;  •  not 
vague  nor  uncertain;  *  and  no  mere  generality  of  statement  will 
meet  the  requirements.* 

4.  Avoidanoe  upon  Oronnd  of  Ignorance.  —  Where  ignorance  of 
rights  or  wrongs  is  relied  on  to  account  for  laches,  this  fact  must 
be  plainly  alleged  in  the  bill.*  The  plaintiff  must  also  allege 
why  he  was  so  long  in  ignorance  and  the  means  used  to  keep  him 
so,^  and  must  acquit  himself  of  all  knowledge  of  facts  which 
would  put  him  on  inquiry.®     It  is  particularly  necessary  for  him 

however,  be  given.     Huxham   z/.  Lie-  5.  Badger  v.  Badger,  a  Cliff.  (U.  S.) 

wellyn,  21  W.  R.  776.  137;  McQuiddy  v.  Ware.  20  WaU.  (U.  S.) 

Pendoney   of   Former    Suit.  —  A    bill  19;  Naddo  v.  Bardon,  4  U.  S.  App.  643; 

alleged  that  in  a  suit  in  equity  in  which  Credit  Co.   v,  Arkansas  Cent.  R.  Co. 

the  present  defendant  was  plaintiff,  the  15  Fed.  Rep.  46;  Inrg  Holden,  37  Wis. 

conveyance  under  which  the   present  98;    Archer  v.  Meadows,  33  Wis.  166; 

plaintiff  claimed  had  been  decreed  to  Holden  v.  Meadows,  31  Wis.  384;  Stet- 

be  invalid,  from  which  decree  the  pres-  tauer  v.  Dwight,  54  111.  App.  194;  Wil- 

ent  defendant  appealed  as  to  other  mat-  Hams  v.  First  Presb.  Soc.,  i  Ohio  St. 

ters  involved;  the  bill  also  set  up  the  478;  Haggerty  v,  Elyton  Land  Co.,  89 

pendency  of  the  former  suit  as  an  ex-  Ala.  438. 

cuse  for  delay  in  bringing  the  present  6.  Hardt  v.   Heidweyer,   152   U.   S. 

suit.     It  was  held  that  the  plaintiff  not  547. 

having  appealed  from  the  decree  in  the  Ignoraiioo  of  Continnanoe  of  Aeta.  —  In 

first  suit  it  was  a  bar  in  this  suit,  and  a  suit  in   equity  to  obtain   relief  for 

that  at  any  rate  the  bill  furnished  no  stockholders    against  the  acts  of  the 

satisfactory  explanation  of   the   com-  managing  officer  of  the   corporation, 

plainant's  laches  in  the  present  suit,  the  bill  alleged  that  the  stockholder  by 

Mackall  v.  Casilear,  137  u.  S.  556.  whom  the  suit  was  brought,  being  a  di- 

1.  A  party  guilty  of  laches  cannot  rector,  had  protested  in  writing  against 
screen  his  title  from  the  just  imputa-  the  acts  complained  of  on  first  learning 
tion  of  staleness  by  the  allegation  of  an  of  them,  but  that  nevertheless  they 
imaginary  impediment  or  a  technical  were  continued  for  two  years  there- 
disability.  Wagner  v.  Baird,  7  How.  after.  It  was  held  that  upon  such  a 
(U.  S.)  234.  bill,  showing  laches  on  its  face,  no  re- 

8.  Naddo  v.  Bardon,  4  U.  S.  App.  lief  would  be  granted  in  the  absence  of 

642,  51  Fed.  Rep.  493,  affirming  s^*]  Fed.  an  averment  that  the  plaintiff  was  igno- 

Rep.  782;    Beaubien  v,   Beaubien,   23  rant  of  the  continuance  of  the  acts. 

How.  (U.  S.)  190;  Harwood  v.  Cincin-  Streight  v.  Junk,  59  Fed.  Rep.  321. 

nati,  etc..  Air  Line  R.  Co..  17  Wall.  (U.  7.  Badger  v.  Badger,  2  Wall.  (U.  S.) 

S.)  78;  Godden  v.  Kimmell,  99  U.  S.  201.  87;  Godden  v.  Kimmell,  99  U.  S.  aoi: 

3.  Scruggs  V,  Decatur  Mineral,  etc.,  Richards  v.  Mackall,  124  U.  S.  183; 
Co.,  86  Ala.  173;  Philippi  v,  Philippi,  Hardt  v.  Heidweyer,  152  U.  S.  547: 
61  Ala.  41;  James  v,  James,  55  Ala.  James  t/.  James,  55  Ala.  525;  Haggerty 
525;  Bliss  f.  Prichard,  67  Mo.  189;  v,  Elyton  Land  Co.,  89  Ala.  428. 
Fisher  v.  Boody,  i  Curt.  (U.  S.)  206;  8.  James  v,  James,  55  Ala.  525; 
Stearns  v.  Page,  7  How.  (U.  S.)  819;  Hardt  ».  Heidweyer,  152  U.  S.  547. 
Beaubien  v,  Beaubien,  23  How.  (U.  S.)  Whoro  Kotloe  Siists  Leading  to  Xnowl- 
190.  edge.  —  A  general  allegation  will  not 

4.  Naddo  v,  Bardon,  47  Fed.  Rep.  782,  suffice  to  provoke  the  interposition  of  a 
affirmed  51  Fed.  Rep.  493,  4  U.  S.  App.  court  of  equity  where  there  was  notice 
642;  Jones  f.  Perkins,  76  Fed.  Rep.  sufficient  to  put  the  complainant  on  in- 
82;  Marsh  v.  Whitmore,  21  Wall.  (U.  quiry  which  would  have  led  to  positive 
S.)i78;  Fishery.  Boody,  I  Curt.  (U.  S.)  knowledge,  and  where  there  is  no 
206;  Stearns  v.  Page,  7  How.  (U.  S.)  reason  given  for  the  delay,  nor  any 
819;  Johnson  v,  Johnson,  5  Ala.  90.  facts    and    circumstances    alleged   on 
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to  allege  positively  and  distinctly  how  and  when  knowledge  of  the 
matter  first  came  to  him.* 

5.  Avoidanoe  upon  Ground  of  Fraud,  Mistake,  etc  —  a.  Necessity 
OF  Allegation  in  Bill.  —  The  foregong  rules  are  peculiarly 
applicable  to  cases  where  excuse  for  laches  may  be  founded  upon 
fraud,  mistake,  concealment,  or  misrepresentation,  and  in  such 
case  it  is  necessary  to  allege  these  facts  in  avoidance  in  the  bill.* 

b,  ALLEGi^fG  THE  FRAUD.  —  The  particular  acts  of  fraud  or 
concealment  should  be  set  forth  by  specific  and  distinct  aver- 
ments,  and  it  will  not  be  suflficient  to  allege  their  occurrence  in  a 
general  or  vague  way.* 

which  any  satisfactory  excuse  could  be  laches.     The  charges  must  be  reason- 

predicated.       McQuiddy  v.   Ware,   20  able,  definite,  and  certain  as  to  time 

Wall.  (U.  S.)  19.  and     occasion      and     subject-matter. 

1.  James  V.James,  55  Ala.  525;  Hag-  Stearns  v.  Page,   i  Story  (U.  S.)  204, 

gerty  v,  Elvton  Land  Co.,  89  Ala.  428;  affirmed  ^  How.  (U.  S.)  819. 

Bliss  V,  Pnchard,  67  Mo.  189;  Badger  What  Constitnted    Fraudulant  Eepre- 

V,  Badger,  2  Wall.  (U.  S.)  87;  Marsh  lentations.  —  Where  a  petition    for  an 

».    Whltmore,  21  Wall.    (U.    S.)    178;  accounting  shows  laches  upon  its  face, 

McQuiddy  v.  Ware,  20  Wall.  (U.  S.)  an  allegation  that  the  plaintiff  was  pre- 

19;    Godden    v.    Kimmell,    99    U.    S.  vented  from  proceeding  by  reason  of 

201;  Richards  z/.  Mackall,  124  U.  S.  183:  the  representations,  actions,  and  fraud- 

Hardt  v,  Heidweyer,  152  U.  S.  547 ;  Tones  ulent  conduct  of  the  defendant  does  not 

V,   Perkins,    76   Fed.    Rep.  82;  Naddo  excuse  the    laches  where  there  is  no 

V.  Bardon,  47  Fed.  Rep.  782,  affirmed  allegation  as  to  what   the  fraudulent 

51  Fed.  Rep.  493,  4  U.  S.  App.  642.  representations,    actions,    or  conduct 

General  or  Vagne  AUegations  as  to  the  were.    Goodson  v.  Goodson,  140  Mo. 

time  of  acquiring  knowledge  will  not  206. 

suffice.  Thus  it  is  not  sufficient  to  General  Allegation  of  Combination  and 
allege  that  the  plaintiff  was  not  aware  GoniiBderaey.  —  Where  the  injury  com- 
of  the  facts  upon  which  he  relies  until  plained  of  is  the  result  of  actual  com- 
a  long  time  after  they  occurred.  Bliss  bination  and  fraud,  they  must  be 
V.  Prichard,  67  Mo.  189.  Nor  that  he  averred,  not  in  a  mere  general  manner, 
had  no  knowledge  of  them  till  recently,  but  with  the  same  precision  that  is  re- 
Badger  V,  Badger,  2  Wall.  (U.  S)  87;  quired  in  other  averments  of  fact.  The 
McQuiddy  v.  Ware,  20  Wall.  (U.  S.)  19;  general  allegation  of  combination  and 
Marsh  v,  Whitmore,  21  Wall.  (U.  S.)  confederacy  is  not  such  an  averment  as 
178;  Naddo  V,  Bardon,  47  Fed.  Rep.  will  defeat  the  bar.  Williams  v.  First 
782,  affirmed  51  Fed.  Rep.  493,  4  U.  S.  Presb.  Soc,  i  Ohio  St.  478. 
App.  642.  Nor  that  the  complainant  General  Allegation  upon  Information  of 
"supposed  until  recently"  that  a  Diyen  Persons.  —  Where  a  bill  for  an  ac- 
promise  could  not  be  enforced.  Jones  count  shows  the  lapse  of  several  years 
V.  Perkins,  76  Fed.  Rep.  82.  since  the  completion  of  the  transaction 

8.  Richardson    v.    Walton,   49   Fed.  involved,  a  general  allegation  of  fraud. 

Rep.   888;    McLean   v.   Barton,  Harr.  made  upon  the  information  of  *' divers 

(Mich.)  279.  persons,"  is  too  vague  and  indefinite  to 

3.  Stearns  v.   Page,  i   Story  (U.  S.)  excuse  the  plaintiff's  laches.     Stettauer 

204,  affirmed'j  How.  (U.  S.)8i9;  Wollen-  v,  Dwight,  54  111.  App.  194. 

sak  V,  Reiher,  115  U.  S.  96;  Beaubien  Bill  fbr  IMiooyery  Charging  All  Known 

V,    Beaubien,   23   How.    (U.    S.)    190;  Taets.  — Though  a  bill  charging  fraud 

Fisher  v,  Bbody,  i  Curt.  (U.  S.)  206.  and  seeking  to  set  aside  conveyances 

See  generally,   as  to  pleading   fraud,  and  contracts  must  in  general  contain 

article  Fraud,  vol.  9.  p.  675.  specific    recitals  and  charges    of    the 

Ghargei  Xeaionable,  Definite,  and  Cor-  fraud  complained  of,  with  dates  and 

tain.  —  General    allegations  that  there  other  details,  and  must  account  for  any 

has  been  fraud  or  mistake  or  conceal-  delay  in  bringing  the  suit  if  there  be 

ment    or    misrepresentation,    are    too  apparent  delay,  yet  if  the  bill  be  one 

loose    for    the    purpose    of     avoiding  for  discovery,  such  a  rule  will  not  be 
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(\  Alleging  Ignorance  or  Concealment  of  Fraud  —  in 

General. —  In  seeking  to  avoid  the  effect  of  laches  on  the  ground 
of  fraud  the  plaintiff  must  allege  in  his  bill  that  he  was  ignorant 
of  it  or  that  it  was  concealed  from  him.* 

Ignonmoe  Not  Kegligent.  —  He  must  aver  that  his  ignorance  was 
not  the  result  of  negligence  and  was  without  fault  of  his  own.* 

Beason  of  Long  Ignoranee.  —  The  complainant  should  state  how  he 
came  to  be  so  long  ignorant,  and  the  means  used  5y  the  respond- 
ent fraudulently  to  keep  him  in  ignorance.* 

d.  Alleging  the  Discovery  of  the  Fraud. — As  to  the 

discovery  of  the  fraud,  the  bill  must  show  what  the  discovery 
was,*  and  it  is  a  requisite  that  the  time  of  the  discovery  be  dis- 
tinctly alleged.*     It  should  also  appear  how  the  discovery  was 

insisted  upon  where,  under  the  circum-  4.  Steams  v.   Page,   i  Story  (U.  S.) 

stances  of  the    particular  case,  all  is  204,  a^r/»^</ 7  How.  (U.  S.)8i9;  Fisher 

charged  that  could  be  known  to  the  v.  Boody,  i  Curt.  (U.  S.)2o6;  Melmsv. 

complainant,     and     where     suit    was  Pabst  Brewing  Co.,  93  Wis.  153. 

brought  within  a  year  after  the  discov-  5.  Alabama.  —  Johnson  v,  Johnson,  5 

ery  of  the  clue  to  the  fraud;  it  being  a  Ala.  90. 

general  rule  that  each  case  of  this  kind  Illimds.  —  Stettauer  v,  Dwight,  54  111. 

must  be  governed  by  lis  own  peculiar  App.  194. 

circumstances.  Forbes  v,  Overby,  4  IVisconsin,  —  Melms  v.  Pabst  Brew- 
Hughes  (U.  S.)  441.  ing  Co.,  93  Wis.  153. 

1.  Badger  v.  Badger,  2  Cliff.  (U.  S.)  United  States,  —  Steams  v.   Page,   i 

137;  U.  S.  V.  White,  17  Fed.  Rep.  561;  Story  (U.  S.)  204,   ajfirmedi  How.  (U. 

Leavenworth  County  v,  Chicago,  etc.,  S.)  819;  Badger  v.  Badger,  2  Cliff.  (U. 

R.  Co.,  18  Fed.  Rep.  209.  S.)  137,  2  Wall.  (U.  S.^  87;    Fisher  v, 

A  general  allegation  of  ignorance  of  Boody,  i   Curt.   (U.  S.)  206;  Beaubien 

fraudulent  acts  at  one  time  and  knowl-  v,    Beaubien,   23  How.    (U.    S.)   190; 

edge  at  another  is  of  no  effect.     Credit  WoUensak  v.    Reiher,   115   U.   S.  96; 

Co.  V.  Arkansas  Cent.  R.  Co.,  15  Fed.  Harwood  v,  Cincinnati,  etc..  Air  Line 

Rep.  46.  R.  Co.,  17  Wall.  (U.  S.)  78;  Felix  r. 

8.  Foster  i/.  Mansfield,  etc.,  R.  Co.,  Patrick,   145   U.  S.  317;  Credit  Co.  v. 

36  Fed.  Rep.  627,  affirmed  i^t  U.  S.  88.  Arkansas  Cent.    R.   Co.,  15  Fed.  Rep. 

In  order  to  excuse  laches  or  avoid  46. 
the  effect  thereof  in  cases  of  concealed  Inraffioient  Allegations  as  to  Timo  of 
fraud,  it  must  appear  by  the  allega-  IMsooTory.  —  A  statement  that  informa- 
tions of  the  bill  that  the  fraud  was  one  tion  as  to  the  fraud  had  been  recently 
which  concealed  itself,  or  that  the  com-  obtained  from  divers  persons  is  too 
plainant  could  not,  by  exercising  proper  vague  and  uncertain  to  excuse  the 
care  and  diligence,  have  known  of  the  plaintiff's  laches.  Stettauer  v.  Dwight, 
fraud  sooner  than  he  did,  Leavenworth  54  111.  App.  194. 

County  z/.  Chicago,  etc.,  R.  Co,  18  And  so  is  an  allegation  that  (he  corn- 
Fed.  Rep.  209;  or  that  he  might  not  plainant  was  not  advised  until  long 
have  known  of  it  immediately  after  its  after  the  settlement  was  made  that  a 
consummation,  U.  S.  v.  White,  17  fraud  had  been  practiced  on  him.  The 
Fed.  Rep.  561.  time    of     acquiring    such    knowledge 

3.  Badger  r.  Badger,  2  Wall.  (U.  S.)  should  be  stated.     Johnsons.  Johnson, 

87;  Jones  V.  Perkins,  76  Fed.  Rep.82.  5  Ala.  90. 

In  Kelly  r.  Walker,  91  Ga.  199,  the  Bills  Kot  Showing  Laohos.  —  In  an  ac- 

bill,  having  been  filed  more  than  ten  tion  to  set  aside  a  fraudulent  convey- 

years  after  a  sale  complained   of  as  ance    no  laches    is  shown    when   the 

fraudulent  and  stating  no  facts  to  ac-  allegation  of  the   bill   states  that  the 

count  for  the  alleged  ignorance  of  fraud,  fraudulent  transaction  did  not  come  to 

was  held  to  be  properly  dismissed  on  the  complainant's  knowledge  until  Oc- 

motion    at    the   hearing    for  want  of  tober,  and  the  suit  is  brought  in  Novem- 

equity,  though    it  had    not  been  de-  ber  of  the  same  year.     Gross  v.  George 

murred  to.  W.  Scott  Mfg.  Co.,  48  Fed.  Rep.  35. 
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made.*  The  court  should  be  able  to  see  from  the  averments  why 
the  discovery  was  not  sooner  made  by  the  use  of  reasonable  dili- 
gence.* 

IV.  DBTSumrATlov  of  —  1.  For  Court  in  Its  Discretion.  —  The 
question  of  laches  is  one  to  be  determined  by  the  court  in  the 
exercise  of  its  sound  discretion.* 

S.  fflement%  Faet%  and  Cironmstanoe&  —  This  determination  is  in 

f[eneral  to  be  governed  by  a  consideration  of  all  the  elements, 
acts,  and  circumstances  of  each  particular  case,^  and  upon  the 

In  a  suit  to  set  aside  fraudulent  con-  specific  ground  of  defense,  but  only  its 
tracts  and  transactions  made  In  igno-  belief  that  under  the  circumstances  of 
ranee  of  the  frauds,  allegations  in  the  the  case  it  is  too  late  to  ascertain  the 
bills  that  the  fraudulent  acts  were  not  merits  of  the  controversy.  Smith  v. 
discovered  '*  until  within  a  few  weeks  Thompson,  7  Gratt.  (Va.)  113. 
last  past,'*  or  that  complainant  had  no  On  a  Xotioii  to  Mtmisi,  predicated  on 
knowledge  of  the  fraud  "  until  within  the  laches  of  the  plaintiff,  which  the 
a  few  days  last  past,*'  or  that  the  dis-  plaintiff  endeavors  to  explain,  it  is  a 
CO  very  was  made  *'  within  the  three  matter  within  the  discretion  of  the 
months  last  past,'*  do  not  upon  their  court  to  determine  whether  such  ex- 
face  affirmatively  show  that  the  com-  planation  is  sufficient,  and  the  conclu- 
Slainant  has  been  guilty  of  laches,  sion  reached  will  not  ordinarily  be 
forthem  Pac.  R.  Co.  v.  Kindred,  3  Mc-  disturbed.  Moffett,  etc.,  Co.  v.  Peoria 
Crary  (U.  S.)  627.  Water  Co.,  83  Hun  (N.  Y.)  73. 

1.  Badger  v.  Badger,  2  Cliff.  (U.  S.)  Question  fbr  Couxt,  Vot  for  Jury.— 
137;  Felix  V.  Patrick,  145  U.  S.  317;  Laches  being  a  question  for  the  court 
Fisher  v.  Boody,  i  Curt.  (U.  S.)  206;  It  should  not  be  submitted  to  a  jury  by 
Steam  v.  Page,  7  How.  (U.  S.)  819;  Instructions  or  otherwise.  See  Charles- 
Credit  Co.  V,  ArJcansas  Cent.  R.  Co.,  ton,  etc..  Bank  v.  Zorn,  14  S.  Car.  444; 
15  Fed.  Rep.  46.  Salt    Springs    Nat.    Bank    v,    Sloan, 

8.  Fisher  v.  Boody,  1  Curt.  (U.  S.)  (Supreme  Ct.)  39  N.-  Y.  St.  Rep.  771 ; 

206;    Stearns  v.  Page,  7  How.  (U.  S.)  Raymond  v,  Flavel,  27  Oregon  219. 

819,  affirming  I  Story  (U .  S.)  204 ;  Beau-  Laehas  in  Applyi]i|f  fi>r  Saissae  of  Fatont. 

bien  v,   Beaubien,   23    How.    (U.   S.)  — In  a  bill  for  an  injunction  to  restrain 

190;  Felix  V.  Patrick,   145  U.  S.  317;  an  alleged  infringement  of  reissued  let- 

Wollensak    v.    Reiher,    115  U.   S.   96;  ters  patent,  the  question  whether  the 

Credit  Co.  v,  Arkansas  Cent.  R.  Co.,  plaintiff  was  guilty  of  laches,  or  had 

15  Fed.  Rep.  46;    U.  S.  v.  White,  17  unreasonably  delayed  in  applying  for 

Fed.  Rep.  561;  Leavenworth  County  v,  the  reissue,  is  for  the  court  upon  tlie 

Chicago,  etc.,  R.  Co.,  18  Fed.  Rep.  209;  special  circumstances  brought  to  its  at- 

Foster  v,   Mansfield,   etc.,   R.  Co.,  36  tention;   and  the  court  cannot  substi- 

Fed.   Rep.  627,  affirmed  i^t  U.  S.  88;  tute  the  decision  of  the  Patent  Office 

Melms  v»  Pabst  Brewing  Co.,  93  Wis.  upon  that  question  for  its  own.    Wol- 

153.  lensak  r.  Reiher,  115  U.  S.  96,  followed 

S.  Chapman  v,  Sute  Bank,  97  Cal.  in  Hoskin  v,  Fisher,  125  U.  S.  217. 

155;    Bell    r.    Hudson,    73    Cal.   285;  4.  CaUfomia,  —  Chapman    v.    State 

Meherin    v,    San    Francisco    Produce  Bank,  97  Cal.  155. 

Exch.  117  Cal.  215;  Amos  t/.  Campbell,  Connecticut, — Jeffery    v.    Fitch,    46 

9  Fla.  187;  Landrum  v.  Union  Bank,  63  Conn.  601. 

Mo.  56;    Pike   V,  Martindale,  91  Mo.  Florida, — Amos  v.  Campbell,  9  Fla. 

268;  Rayner  v.  Pearsall,  3  Johns.  Ch.  187. 

(N.  Y.)  586;  Neppach  v,  Jones,  20  Ore-  Maryland,  —  Glenn  v.  Smith,  17  Md. 

gon  491,  23  Am.  St.  Rep.   145;  Rogan  260;  Robertson  v,  Mowell,  66  Md.  530. 

V,  Walker,  i  Wis.  631;  Brown  v.  Buena  Missouri, — Landrumr.  Union  Bank, 

Vista  County,  95  U.  S.  160.  63  Mo.  56;  Pike  v,  Martindale,  91  Mo. 

Being  a  Matter  of  Bound  Diserotion  in  268. 

the  equitable  forum,  the  determination  Oregon,  —  Neppach  v,  Jones,  20  Ore- 

of  laches  does  not  recjuire  the  convic-  gon  491,  23  Am.  St.  Rep.  145. 

tion  of  the  court  against  the  original  Wisconsin,  —  Rogan    v.     Walker,    i 

justice  of  the  claim   or  of  any  other  Wis.  631. 
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evidence  adduced  therein.^ 

3.  Appellate  Seyiew.  —  The  decision  of  the  court  upon  the  sub- 
ject of  laches  is  so  much  a  question  of  discretion,  dependent  on 
the  evidence,  that  generally  it  will  not  be  disturbed  by  an  appel- 
late court  unless  it  is  clearly  against  the  evidence. • 

y.  Disposition  of  Case  —  1.  Sefiual  of  Belief  and  Dinniisal  of 
Bill  —  Where  a  plaintiff's  claim  has  been  barred  by  his  laches,  a 
court  of  equity  will  generally  refuse  him  the  relief  asked,*  and  it 
is  common  practice  for  the  court  to  dismiss  the  bill  where  the 
plaintiff  has  been  guilty  of  laches  and  no  excuse  therefor  is 
alleged  or  shown.*   But  it  is  not  every  case  of  laches  that  will  war- 

United  States.  —  Twin-Lick  Oil  Co.  v.  explained   delay,   and   when  injustice 

Marbury,  91  U.  S.  587.  would  be  done,  in  the  particular  case, 

OcBflnlXethodsof  DetemdaingliAehM.  by  granting  the  relief  asked.     It  will 

—  "  Laches  is  an  equitable  defense,  and  in  such  cases  decline  to  extricate  the 

there  is   no  artificial,   fixed,  or  deter-  plaintiff  from  the  position  in  which  he 

minate  rule  on  this  subject;  but  each  has  inexcusably  placed   himself,  and 

case  as  it  arises  must  be  decided  ac-  will  leave  him  to  such  remedies  as  he 

cording  to  its  own  particular  circum-  may  have  in  a  court  of  law.     Abraham 

stances.     Courts  of  equity  never  give  v,  Ordway,  158  U.  S.  416. 
encouragement  to  the  enforcement  of        4.  Kentucky. —  M'Dowelltr.  Logsdon, 

stale  or  antiquated  demands.     In  cer-  3  Bibb  (Ky.)  229. 

tain  cases  a  comparatively  brief  period        New  Jersey,  —  Barton  v.  Long,  45  N. 

will  be  sufficient  to  bar  a  claim  on  the  J.  Eq.  846. 

ground    of    laches,    whilst    in    others         South  Carolina,  —  Howell  v.  Howell, 

courts  will  not  stop  short  of  the  time  of  Harp.  Eq.  (S.  Car.)  156. 
the  statute  of  limitations."     Landrum         Virginia,  —  Harrison  v,   Gibson,  23 

If.  Union  Bank.  63  Mo.  56.  Gratt.  (Va.)  212;  Carr  v.  Chapman,  5 

1.  DetemdnatioB  on  Evidenoe,  Hot  on  Leigh  (Va.)  164;  Stamper  v.  Gamett,  31 

Oemnrrer.  —  Where  a  bill  to  restrain  the  Gratt.  (Va.)  550;  Gibboney  v.  Kent,  82 

obstruction  of  a  highway  avers  notice  Va.  383;  Terry  v.  Fontaine,  83  Va,  451. 
and  warning  to  the  defendant,  but  is         West  Virginia.  —  Bill  v.  Schilling,  39 

demurred  to  on  the  ground  of  laches,  W.  Va.  108. 

the  question  of  laches  must  be  deter-         United  States.  —  Wagner  v.  Baird,  7 

mined  on  the  facts  developed  by  the  How.  (U.  S.)  234;  Harwood  v.  Cincin- 

evidence  and  not  on  demurrer.     Penn-  nati,  etc.,  Air-Line  R.  Co..  17  Wall. (U. 

sylvania,  etc.,  R.  Co.  v.  Reading  Paper  S.)  78;  Hay  ward  v.  National  Bank,  96 

Mills,  149  Pa.  St.  18.  U.  S.  611. 

8.  Murchison  v.  Payne,  37  Tex.  305.        Equity  will  not  compel  the  removal 

And  see  Stamper  t/.  Roberts,  90  Mo.  of  an  extension  of  a  party  wall  on  the 

683;  Crum  V,  Hathaway,  32  Mo.  App.  ground  that  it  is  a  use  of  the  party  wall 

555;Chapmanv.  State  Bank,  97  Cal.  155;  not  contemplated   by   the  agreement. 

Merherin   v.    San    Francisco    Produce  where  the  plaintiff  made  no  objection 

Exch.,  117  Cal.  215;  Moffett,  etc.,  Co.  until  the  extension  was  completed;  in 

V.  Peoria  Water  Co.,  83  Hun  (N.  Y.)  73.  such  case  he  will  be  left  to  his  remedy 

3.  Thus  where  the  alleg^ations  of  a  at  law  and  the  complaint  will  be  dis- 

bill  show  that  the  plaintiff's  claim   is  missed.     Sebald  z^.  Mulholland,  6Misc. 

barred  by  his  laches,  it  is  held  that  re-  Rep.  (N.  Y.  Super.  Ct.)  349. 
lief  should    not    be    granted  therein,        Where  a  Complainant  Eas  Snffinred  Si 

whatever  the  evidence  may  be;  and  if  Salt  to  lie  Without  Proseeation  for  fix 

the  court  does  grant  the  relief  prayed  Tears,  and  it  appears  that  the  case  is 

for,  the  appellate  court  will  reverse  the  one  which  must  be  proved  and  resisted 

decree.     Walker  v.    Ray,  iii  111.  315;  mainly  by  oral  evidence,  his  bill  should 

Gibboney  v,  Kent,  82  Va.  383.  be  dismissed  simply  on  the  ground  that 

Independently  of  Any  Statute  of  Limita-  he  has,  by  his  laches,  rendered  it  diffi- 

tions,  equity  may,  in  the  exercise  of  its  cult,  if  not  impossible,  for  the  court  to 

own    inherent    powers,    refuse    relief  ascertain  what  the  truth  is.      Sebring 

where  it  is  sought  after  undue  and  un-  v.  Sebring,  43  N.  J.  Eq.  59. 
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rant  the  refusal  of  relief,  or  call  for  the  dismissal  of  the  bill.^ 

S.  Disporition  of  Other  QaMtioni.  —  It  is  not  necessary  for  the 
court,  on  a  motion  to  dismiss  for  laches,  which  motion  is  over- 
ruled, to  dispose  of  other  questions  connected  with  the  case.* 

Bill  of  Beriyor  Strioken  from  Xaeord.  —  will  deprive  the  plaintiff  of  his  relief. 

After  the  lapse  of  twelve  years  of  inac-  Caldwell  v,  Davis,  lo  Colo.  481. 
tioQ,  the  court's  final  order  in  a  suit       Bill  Uft  Ii^imetloii  Where  Other  Belief 

will  be  considered  as  acquiesced  in  and  Frayed.  —  Where     a     bill    in    equity 

the  suit  abandoned;  and  in  such  case  a  charges  a  street  railway  company  with 

bill  of  revivor  may  be  stricken  from  the  constructing  an  embankment  In  front 

record  on  motion.     Hubbell  v,  Lanke-  of  the  plaintiff's  premises.  In  such  a 

nau,  63  Fed.  Rep.  881.  manner  as  seriously  to  obstruct  access 

1.  See    in    general  Am.    and    Eng.  to  his  gates  and  house,  rendering  the 

Encyc.  of  Law,  tit.  Laches,  approach  thereto  difficult  and   danger- 

When  Bill  Will  Be  Diimined.  —  A  bill  ous,  and  prays  an  injunction  to  restrain 

will  not  be  dismissed  on  demurrer  on  the  operation  of  the  road,  and  that  the 

the  ground  of  laches,  and  prior  to  hear-  embankment  be  removed,  and  for  gen- 

ing  the  complainant,  unless  it  appears  eral  relief,  the  bill  should  not  be  dis- 

on  the  face  of  the  bill  that  the  com-  missed  on  demurrer  because  it  discloses 

plainant  has  delayed  suing  for  so  long  delay   on   the   part  of  the  plaintiff  in 

a  time  since  his  cause  of  action  arose  seeking  relief.     If  it  be  conceded  that 

as  to  deprive  the  court  of  the  power  of  upon  final  hearing  he  might  be  denied 

asceruining  with  reasonable  certainty  the  injunction  because  of  laches,   he 

what  the  truth  is  respecting  the  matter  might  yet  be  entitled  to  relief  against 

on  which  he  rests  his  right  to  a  decree,  the  mode  of  construction  adopted  by 

or  that  he  has  by  his  delay  placed  him-  the  defendant,  and  to  such  restoration 

self  in  a  position  where  he  has  gained  of  the  former  grade  as  might  be  nec- 

an  unfair  advantage  over  his  adver-  essary  to  restore  to  him  safe  and  con- 

sary.    Le  Gendse  v.  Byrnes,  44  N.  J.  venient  access  to  his  own  house.    Wesi- 

Eq.  372.  haeffert^.  Lebanon,  etc.,  St.  R.  Co.,  163 

Where  the  Belay  in  Bringing  a  Suit  Is  Pa.  St.  54,  reversing  3  Pa.  Dist.  Rep.  56. 
TtTplalnwl  in  what  should  be  a  satisfac-        8.  <|neftion   of    jnrisdietion.  —  On    a 

tory  manner,  and  does  not  constitute  motion  to'  dismiss  predicated  upon  the 

such  laches  as  to  deprive  the  complain-  laches  of  the  plaintiff,  until  the  court  is 

ant  of  a  standing  in  a  court  of  equity,  in  a  position   to  know  just  what  the 

it  will  be  error  to  refuse  to  hear  evt-  action   is  about,   and   what  objection 

dence  on  the  merits  of  the  case  and  to  mav  be  made  thereto,  it  is  under  no 

dismiss  the  bill.    Johnson  v.  Diversey,  obligation,  in  the  absence  of  the  plead- 

82111.446.     See  also  Caldwell  t'.  Davis,  ings,    to    determine    questions    which 

10  Colo.  481.  properly    arise    thereon.       Therefore. 

Thus  where  a  bill  to  set  aside  a  con-  upon  such  a  motion  being  overruled,  la 

tract  as  fraudulent  is  not  filed  until  an  action  in  which  no  complaint  was 

eighteen  months  after  the  alleged  fraud  duly  served  and  all  that  was  properly 

occurred,  but  the  time  of  the  discoverv  done  was  the  service  of  a    summons^ 

of  the  fraud  is  alleged  therein,  and  it  the  court  does  not  err  in  refusing  to 

is  averred  that  the  suit  was  brought  as  consider  whether  it  is  without  jurisdic- 

soon  after  such  discovery  as  the  nature  tion  because  both  parties  are  foreign 

of  the  case  would  admit,  and  there  Is  corporations.      Code  Civ.  Pro.  (N.  Y.), 

no   evidence  to   negative  these  aver-  §1780.      Moffett,    etc.,  Co.  v.  Peoria 

ments,  no    such  laches  Is  shown   as  Water  Co.,  83  Hun  (N.  Y.)  73. 
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1.^ 


I.  T0  Rtc4fver  Reni  or  Damages^  S44. 
4f •  At  Common  Law^  844. 

(i)  AcHonfor  Use  and  Occufaiion^  844. 
(a)  For  What  LUs,  844. 
' b)  When  MaintainabU^  844. 
c\  By  and  Against  Whom  MaintainahU^  85a 
dS  Venue^  852. 
(  ^  )  Declaration  —  Essential  Averments^  85s. 
(/)  Pleas,  853. 

(2)  Covenant^  853. 
(11)  fFA^  Z/V/,  85^1- 

/^4^  fFAtf/  Maintidnable,  854. 
fFAi?  JI/iflTi'  Maintain^  854. 

Af.   Generally^  854. 

A^.  Several  and  Joint  Plaintiffs^  855. 
(i/)  Against  Whom  MaintainahU^  856. 

oa.   Generally^  856. 

A^.  yiw>r/  Defendants,  857. 
^Am  /^  ^^  Brought^  857. 
Venue,  857. 
Declaration,  858. 

Pleas,  $$9- 
1)  Replication,  859. 

(3)  2>^^/,  850. 
tf  ^  ^r>^«  ZiVx,  859. 

^  )  J[)^  a;n/  Against  Whom  Maintainable^  86a 
rS  Venue,  861. 
^1  Declaration,  86  x. 

(^)  /'/ftfj,  862. 
Distress,  862. 
^lEij/^,  862. 

Actions  for  Rent  by  Tenants  in  Common  or  f(nnt 
Tenants,  862. 
A   Under  the  Codes,  864. 

S/«  General,  864. 
^A^  il/iciy  Maintain^  864. 

(3)  Against  Whom  Lies^  864. 

(4)  Complaint,  865. 
Construction  Of  865, 
Allegations^  ^6^ 
Description  of  J^remises,  ^6. 
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(5)  Answer^  %66. 
To  Recover  Possession^  867. 
a.  At  Common  Law  ^^  Ejectment^  867. 
i.  Summary  Proceedings  under  Statutes^  868. 
(i)  Generally,  868. 

In  What  Cases,  868. 
Requisites  to  Maintain,  870 
Who  May  Maintain^  873. 
Against  Whom,  875. 
Jurisdiction,  876. 
Affidavit,  878. 

(a)  Necessity  For,  878. 

(b)  Requisites,  879. 

(c)  Verification,  884. 

(8)  Summons,  884. 
'a)  Issuance,  884. 

^)  Requisites,  884. 
^)  Direction,  885. 
y)  Service,  885. 
^  )  Return,  886. 

(9)  Answer  of  Tenant,  887. 
f  a^  Necessity  For,  887. 
(  ^  )  Manner  of  Making,  888. 

(10)  TVidf/,  890. 


{:j^ 


^; 


^^  C^iwi  What  Issues,  891. 

r  1  Matter  of  Defense,  891. 

^)  Adjournment,  894. 

^  )  Effect  of  Discontinuance^  895. 
Final  Order,   895. 
Warrant  to  Dispossess,  896. 
(a)  Jssuance,  896. 

'^)  Contents,  897. 

/)  -fi^^f^/  ^?/  Warranty  897. 
|i3^  .S/iiy  ^  Proceedings,  898. 
'14I  Certiorari,  898. 
i'S)  Injunction,  900. 
|i6)  Appeal,  900. 
[17S  Writ  of  Restitution,  i^\. 
|i8l  Action  for  Damages  for  Dispossession^  903. 
19)  iVV7£f  Trial,  902. 

IL   TXVAVT'8  ACTIOKB^  902. 

1.  Replevin,  903. 

2.  Trespass,  902. 

3.  Actions  for  Wrongful  or  Irregular  Distress^  90a. 

4.  Covenant  for  Quiet  Enjoyment,  902. 

5.  Forcible  Entry  and  Detainer,  903. 

6.  Interpleader,  903. 

m  Lavblobb'8  Liens  fob  Bsvt  avd  Adtavobs,  903. 

I.  /«  General,  903. 
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t.  Enforcement  by  Attachment^  904. 

a.  In  General^  904. 

b.  Ordinary  Attctchmeni  and  Distress  DisHngmsJUd^  907. 
e.    When  Attachment  Ldes^  909. 

d.  For  WhcU  Claims  Attcuhment  Ues^  912. 
€.  Proceedings  to  Procure  Attachment^  913. 
(i)  Affidavit^  M'^, 

i^a)  In  General^  Q\^. 
bS  Necessary  Averments^  914. 
cS  Unnecessary  Averments^  ^\i» 
d)  fVho  Afay  Afahe^gij. 

I  Amendment  of  Affidavit^  917. 

(2)  Bond^  917. 

f.  Form  of  Writ  of  Attachment y  918. 

g.  Issuance  and  Levy  of  Writ^  918. 
h.  Forthcoming  Bond^  920. 

I.  Quashing^  Vacating^  or  Discharging  Attachment^  920b 
/.  Parties y  922. 

Plaintiffs^  922. 
Defendants y  922. 

(3)  Interpleading  Claimants^  922. 
k.  Pleadings^  923. 

/.  Judgment,  923. 

3.  Enforcement  by  Distress  or  Summary  Process^  925. 

4.  Enforcement  by  Judgment  and  Execution,  93a 

5.  Enforcement  by  Action  to  Foreclose,  931. 

6.  Enforcement  in  Equity,  932. 

7.  Enforcement  in  Collateral  Proceedings ^  934. 

CROSS-REFERENCES. 

As  to  Distress  for  Rent,  see  article  DISTRESS,  vol.  7,  p.  20. 

Interpleader  Between  Landlord  and  Tenant,  see  article  INTER- 
PLEADER,  vol.  11,  p.  451. 
And     see     generally    articles     EJECTMENT,    vol.    7,    p.    260; 

FORCIBLE  ENTRY  AND  DETAINER,  vol.  9,  p.  19. 

1.  Lavdlosd'8  AcTion  —  1.  To  Secover  Bent  or  Damages— 
a.  At  Common  Law  —  (i)  Action  for  Use  and  Occupation-- 
(a)  For  Wliat  Um.  —  Assumpsit  (or  use  and  occupation  ^  lies  to 
recover  compensation  for  the  enjoyment  not  only  of  corporeal 
but  of  incorporeal  hereditaments. 

(b)  When  Kaintatiiable  —  BelatioB  of  Luidlord  and  Tenant.  —  In  order 
that  an  action  for  use  and  occupation  may  be  maintained,  the 
conventional  relation  of  landlord  and  tenant  must  exist  between 

1.  As  to  use  and  occupation  as  one  C.   8,   10  E.   C.    L.   262;    Ledyard  v. 

of  the   common  counts  in   assumpsit,  Morey,  54  Mich.  77. 
see  article  Assumpsit,  vol.  2,  p.  1026;       Idea  to  Beoover  Intersit. — InTenl^rck 

Bird  V,  Higginson,  2  Ad.  &  El.  696,  29  v,  Houghtaling,   12  How.   Pr.  (19.  Y. 

E.  C.  L.  177;  Davis  v,  Morgan,  4  B.  &  Supreme  Ct.)  523,  it  was  held  tbacin- 
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Luidloid'f  AaUom.   landlord  and   TENANT.     To  Saroyer  SMt. 
the  parties.^     This  element  is  indispensable  both  at  common  law 


terest  is  recoverable  on  rent  due  in  an 
action  for  use  and  occupation. 

1.  Alabama,  —  Lankford  v.  Green,  5a 
Ala.  103;  Fielder  V.  Childs,  73  Ala.  567. 

Arkansas.  —  Dell  ».  Gardner,  25  Ark. 

134. 
Delaware.  —  Redden    v.     Barker,    4 

Harr.  (Del.)  179. 

Illinois,  —  Bailey  v.  Campbell,  2  111. 
110:  Dudding  v.  Hill,  15  111.  61;  Mc 
Nair  v.  Schwartz,  16  111.  24.  . 

Indiana.  —  Newby  v.  Vestal,  6  Ind. 
412;  Nance  v.  Alexander,  49  Ind.  516; 
Pittsburgh,  etc.,  R.  Co.  v.  Thorn  burgh, 
98  Ind.  201. 

Kentucky,  —  Richmond,  etc..  Turn- 
pike  Road  Co.  v.  Rogers,  7  Bush  (Ky.) 
532;   Crouch  V.  Briles,  7   ).  J.  Marsh. 

(Ky.)  255. 

Maine,  —  Porter  v.  Hooper,  11  Me. 
170;  Larrabee  v.  Lumbert,  34  Me.  79; 


loi; 
f.  Y.) 


well  V.  Crane,  7  Barb.  (N.  Y.) 
Hall  V.  Southmayd,  15  Barb.  (N. 
36;  Pierce  v.  Pierce,  25  Barb.  (N.  Y.) 
243;  Sylvester  v.  Ralston,  31  Barb. 
(N.  Y.)  286;  Thompson  v.  Bower,  60 
Barb.  (N.  Y.)  463;  Osgood  v,  Dewey, 
13  Johns.  (N.  Y.)  240;  Bancroft  v. 
Ward  well,  13  Johns.  (N.  Y.)  489;  West- 
lake  V.  De  Graw,  25  Wend.  (N.  Y.)  669; 
Reynolds  v.  Lawton,  (Supreme  Ct.)  28 
N.  Y.  St.  Rep.  670,  8  N.  Y.  Supp.  403; 
Thompson  v.  Fox,  21  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  298. 

Ohio.  —  Richey    v.    Hinde,    6    Ohio 

371. 

Oregon.  —  Espy  v.  Fen  ton,  5  Oregon 

433. 

Pennsylvania,  —  Brolasky  v.  Fergu- 
son, 48  Pa.  St.  434;  Kline  v.  Jacobs.  68 
Pa.  St.  57;  Grant  v.  Gill,  2  Whart.  (Pa.) 
42;  Hen  wood  v.  Cheeseman,  3  S.  &  R. 


Rogers  v.  Libbey,  35  Me.  200;  Roxbury  (Pa.)  500. 

V,  Huston,  39  Me.  312;  Fox  v.  Corey,  Vermont.  —  Voluntlne  v.  Godfrey,  9 

41  Me.  81.  Vt.  186;  Stacv  v.  Vermont  Cent.  R.  Co., 

Maryland. '^  hvA^noTi    v.   Critcher,  32  Vt.  551;  Graham  v.  Way,  38  Vt.  19; 

II  Gill  &  T.  (Md.)  450.  Moore  v.  Harvey,  50  Vt.  297;  Clark  v. 

Massachusetts.  —  Fletcher   v.  M'Far-  Clark,  58  Vt.  527. 

lane,    12   Mass.  46;   Fitchburg  Cotton  Wisconsin.  —  De  Pere  Co.  t/.  Reynen, 

Manufactory  Corp.  v.  Melven,  15  Mass.  65  Wis.  271. 

268;    Central   Mills  Co.   v.    Hart,  124  The  owner  of  premises  is  entitled  to 

Mass.   123;   Sibley  v.  Brown,  4  Pick,  reasonable  compensation  for  the   use 


(Mass.)  137. 

Michigan,  —  Dalton  v.  Laudahn,  30 
Mich.  349;  Marquette,  etc.,  R.  Co.  v. 
Harlow,  37  Mich.  554;  Bates  v.  Phin- 
ney,  45  Mich.  388. 

Minnesota,  —  Holmes  v.  Williams,  16 
Minn   164;  Reed  v.  Lammel,  40  Minn. 

397. 
Missouri.  —  Edmonson  v.    Kite,    43 

Mo.   176;    AuU  Sav.   Bank  v.  Aull,  80 

Mo.  199. 

Nevada.  —  Dixon  v.  Ahern,   19  Nev. 

422. 


New  Hampshire,  —  Wiggin    v.  Wig-    Ann.  743. 


and  occupation  of  the  premises  after 
the  time  mentioned  in  the  notice  to 
quit.     Hogsett  v.  Ellis,  17  Mich.  351. 

Where  a  person  rents  lands  on  con- 
dition of  making  repairs  and  fails  to 
perform  such  condition,  the  owner  may 
rescind  the  contract  and  recover  for  use 
and  occupation.  Tate  v.  McClure,  25 
Ark.  168. 

Where  the  plaintiff  fails  to  recover  on 
an  alleged  lease,  yet  if  his  evidence 
proves  use  and  occupation  he  may  re- 
cover.     Silverstein   v.   Stern,   21    La. 


gin,  6  N.  H.  298;  Swift  v.  New  Dur- 
ham Lumber  Co.,  64  N.  H.  53;  Durrell 
V.  Emeiy,  64  N.  H.  223. 

Newjersev,  —  Stewart  v.  Fitch,  31  N. 
J.  L.  17:  Chambers  v,  Ross,  25  ~~ 


293;    Brewer  v.  Craig 


MS,  25  N.  J. 
,  18  N.  J.  L. 


214. 


Where  the  tenant  has  not  entered 
into  possession,  assumpsit  for  use  and 
occupation  will  not  lie,  but  the  remedy 
is  on  the  lease,  and  the  landlord,  if  he 
choose,  may  let  the  premises  lie  idle 
for  the  whole  term  and  recover  his  rent, 
or  he  may  enter,  re-rent,  and  recover 


New  York.  —  Preston  v,  Hawley,  loi  damages  on  the  lease.     Tully  v.  Dunn, 

N.  Y.  586;    Joumeay  v,   Brackley,    i  42  Ala.  262. 

Hilt.  (N.  Y.)  447;  Featherstonhaugh  v.  Where  a  person  takes  possession  and 

Bradshaw,  i  Wend.  (N.  Y.)  134;  Griffin  uses  and  occupies  the  land  as  tenant 

V.  Porter,  3  Alb.  L.  J.  51;  Vanderbilt  z'.  under  another,  the  common  law  raises 

PecBse,   3  E.   D.   Smith  (N.   Y.)  428;  an  assumption  to  pay  for  the  use  and 

Baxter  v.  West.  5  Daly  (N.  Y.)  460;  occupation.    Crouch  v.  Briles,  7  J.  J. 

Colt  V.  Planer,  7  Robt.  (N.  Y.)  413 ;  Cros-  Marsh.  (Ky.)  255. 
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and  under  statute.^ 

97  Ontnci  Ii|VMi  m  XiqiM.  —  The  relation  of  landlord  and  ten- 
ant necessary  to  the  maintenance  of  the  action  need  not  be 
created  by  express  contract ;  an  implied  agreement  will  support 
the  action.*    Thus,  the  action  will  lie  in  a  case  where  the  tenant 


Hm  BnlMitf  ftMl  tolMs-  Y.)298;  Pcckham  v.  Leary.  6  Doer (N. 

ynw%  BdtaiHi.  —  In  an  action  for  use  Y.)  494;   Smith  v.  Scewaxt,  6  Johns, 

and  occupation  against  one  who  has,  (N.  Y.)  46;  Coit  v.  Planer.  7  Robt.  (N. 

previously  to  the  period  claimed  for,  Y.)  413;    Osgood  v.  Dewey,  13  Johns. 

occupied  as  the  plaintiff's  tenant,  the  (N.  Y.)  240:  Preston  v.  Hawley,  101  N. 

burden  is  on  the  defendant  to  show  a  Y.  586;  La  Farge  r.  Park,  i  Edm.  Sel. 

discontinuance  of  the  relation.     Hill  v,  Cas.  (N.  Y.  Cir.  Ct.)  233. 

Goolsby,  41  Ga.  289.  Pennsylvama.  —  Brolasky  v,  Fergn- 

1.  Fielder    v.    Childs.   73  Ala.    567;  son,  48  Pa.  Sl  434:    Pott  r.  Lesher,  i 

Bailey  v,  Campbell,  2  111.  no;  McNair  Yeates  (Pa.)  576. 

V.  Schwartz,  16  111.  24.  Vemumt.  —  Hoogh  ».  Birge,  11  Vl 

8.  Georgia.' —  Williams  v.  Mollis,  19  190;  Keyes  v.  Hill,  30  Vt.  759;  Stacy  v. 

Ga.  313;  Lathrop  v.  Standard  Oil  Co.,  Vermont  CenL  R.  Co.,  32  Vt.  551;  Wat- 

83  Ga.  307.  son  v.  Brainard,  33  Vt.  88:  Chamberlin 

Illincii.  —  Dndding    v.  Hill,  15  111.  v.  Donahue,  44  Vt.  57;  Moore  v.  Har- 

61;    McNair   v.  Schwaru,   16  lU.   24;  vey,  50VU297;  Claric  v.  Clark,  58  Vl 

Sanborn  v,  Havner.  26  111.  App.  335.  527. 

Indiana,  —  ^fewby  tr.  Vestal,  6  Ind.  In  Codman  v.  Jenkins,  14  Mass.  93, 

412;  Tinder  v,  Davis,  88  Ind.  99;  Pitts-  it  was  held  that  an  action  for  use  and 

burgh,  etc.,  R.  Co.  v.  Thornburgh,  98  occupation  does  not  depend  necessarily 

Ind.  201.  upon  the  validity  of  the  plaintiff's  title, 

Kentucky,  —  Logan  v.  Lewis,  7  J.  J.  but  on  a  contract,  express  or  implied. 

Marsh.  (Ky.)  3.  It  will   not   lie    in    favor    of   one  or 

Maine.  —  Cunningham  v,  Horton,  57  two  parties  claiming  the  land  to  try 

Me.  420.  title. 

Maryland.  —  Hoskins  v,   Rhodes,    i  In  Stockett  v.  Watkins,  2  Gill  &  J. 

Gill  &  J.  (Md.)  266;   Stockett  t^.  Wat-  (Md.)  326,  it  is  held  that  to  maintain  the 

kins.  2  Gill  &  J.  (Md.)  326;  De  Young  v.  action  for  use  and  occupation  it  is  not 

Buchanan,  10  Gill  &  J.  (Md.)  149;  Stod-  necessary  for  the  plaintiff  to  prove  an 

dert  V,  Newman,  7   Har.  &  J.  (Md.)  express  contract  with  the  tenant,  when 

251.  he  first   takes   possession,  nor  an  ex- 

Majsaehuseits.  —  Codman  v,  Jenkins,  press  reservation  of  a  certain  rent,  nor 

14  Mass.  93;  Hall  v.  Ryder,  152  Mass.  that  the  tenant  has  paid  rent.     It  may 

528;     Boston    V,     Binney,     11     Pick,  be  maintained  on  an  implied  undertak- 

(Mass.)  I.  ing  where  the  permissive  holding  is 

Michigan,  —  D wight    v.     Cutler.     3  established;   and  if  it  appears  that  a 

Mich.  566;    Ward  v.  Warner.  8  Mich,  certain  rent  was  reserved,  the  reserva- 

508;  Dalton  V,  Laudahn,  30  Mich.  349;  tion  may  be  used  to  regulate  the  dam- 

Wilmarth    v.    Palmer,   34  Mich.    347;  ages,     nut  if  one  enters  as  a  trespasser. 

Marquette,  etc.,  R.  Co.  v.  Harlow,  37  the    action    for    use    and    occupation 

Mich.  554;  Lockwood  v.  Thunder  Bay  cannot  be  maintained. 

River  Boom  Co.,  42  Mich.  536;  Hender-  Idas  Thovgh  AgiMment  Fkoenred  I7 

son  V,  Detroit,  61  Mich.  378.  ftavd.  —  In  Hall  v.  Ryder,  152  Mass. 

Missouri,  —  Cohen  v,  Kyler.  27  Mo.  528,  it  was  held  that  an  action  lies  for 

122;    Aull  Sav.   Bank  v,  Aull,  80  Mo.  the  use  and  occupation  of  real  estate 

199;    Ashbrook  v.  Dale,  27  Mo.  App.  under  a  parol  agreement  which  the  de- 

649.  fendant  has  not  rescinded  or  attempted 

Nevada,  —  Fitton  v.  Hamilton  City,  6  to  rescind,  although  induced  by  false 

Nev.  196.  representations  on  the  part  of  the  plaio- 

New  Jersey,  —  Chambers  v,  Ross,  25  tiff. 

L.  293;  Andrews  v,  Andrews,  14  Whars   Stnt  Is    Vot   Sxpeetid.  — In 

L.  T41;  Stewart  v.  Fitch,  31  N.  J.  Clark  v,  Clark,  58  Vt.  527,  it  was  held 

L.  17.  that  no  contract  will  be  implied  when 

New    York,  —  McFarlan  v,  Watson,  neither    party    expects     payment    of 

3  N.  Y.  286;  Hunt  V.  Wolfe,  2  Daly  (N.  rent. 
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is  evicted,  if  while  in  possession  he  derived  a  substantial  benefit 
from  the  use  of  the  premises ;  ^  if  the  occupant  takes  possession 
under  a  lease  to  commence  in  the  future  which  is  void  under  the 
statute  of  frauds;'  where  a  defendant  is  decreed  to  surrender 
possession  and  does  not  do  so ;  •  or  where  a  verbal  lease  is  sub- 
stituted for  one  under  seal.^  But  the  action  will  not  lie  against 
the  principal  where  the  lease  is  to  an  agent  in  his  own  name ;  ^ 
nor  will  it  lie  against  a  tenant  holding  over  after  his  term  and 
after  proceedings  have  been  commenced  for  possession,*  where 
the  rent  is  payable  in  improvements  which  are  not  made,''  where 

Originally  Lay  Only  nnder  Implied  Con-  Xoagnre  of  Componsation. — In  an  action 

traet.  —  Originally,  at  common  law,  an  for  use  and  occupation  a  writing  be- 

action  for  use  and  occupation  could  be  tween     the     parties     stipulating     the 

maintained  only  under  an  implied  con-  amount  of  rent  to  be  paid,  though  void 

tract,  and  proof  of  an  actual  demise  as  a  lease,  may  be  used  to  prove  the 

was    held   to  be   fatal   to  the  action,  value  of  the  occupation  as  agreed  and 

Beverley   v,  Lincoln  Gas  Light,  etc.,  fixed  upon  by  the  defendant  himself. 

Co..  6  Ad.  &  El.  829,  note,  33  E.  C.  L.  Wilson  v.  Section  No.  16,  etc.,  8  Ohio 

323;   Churchward  v.  Ford,  3  H.  &  N.  175. 

446.    This,  however,    was  altered  by  Oompeniation  Fixed  by  Told  Loaie.  — 

the  statute  of  11  Geo.   IL,  c.   ig,  by  Although  a  lease  be  void,  the  compen- 

which  it  was  provided  that  proof  of  a  sation  named  therein  may  be  adopted 

demise,  unless  by  deed,  was  no  longer  as  the  measure  of  compensation  in  an 

fatal  to  the  action;  but  the  terms  of  the  action  for  use  and  occupation.     Stover 

demise  might  be  used  as  evidence  of  r.  Cadwallader,  3  Penny.  (Pa.)  117. 

the  quantum  of  damages.     Dartnal  v.  "  The    agreement  under  which  the 

Morgan.    Cro.    Jac.    598;    Johnson   v.  party  enters  may  be  invalid  in  part. 

May,  3  Lev.  150;  Beverley  v.  Lincoln  and  yet  this  action  may  be  supported 

Gas  Light,  etc.,  Co..  6  Ad.  &  El.  829,  and  the'  agreement  used  to  prove  the 

note,  33  E.  C.  L.  333.     See  also  Fielder  measure  of  damages."    Allen,   P.  J., 

V,    Childs,    73    Ala.    567;     Report   of  in  Pierce  v.  Pierce,  25  Barb.  (N.  Y.) 

Judges,  3  Bjnn.  (Pa.)  626.  343. 

In  Xasiaohnsetti,  in  a  few  cases,  it  What  one  person  has  paid  for  the  use 
seems  still  to  be  held  that  no  implied  of   premises  is   not,  however,  admis- 
promise  to  pay  for  use  and  occupation  sible  in  evidence  in  assumpsit  for  an- 
ts created  by  law  where  the  tenancy  is  other's  use  and  occupation.     Moore  v, 
under  the  express  agreement  of  par-  Harvey,  50  Vt.  297. 
ties.     Fuller  v,  Swett,  6  Allen  (Mass.)  3.  Hidden  v.  Jordan,  57  Cal.  184. 
319,  note.     See  also  Mann  v.  Brewer,  4.  Sibley  v.  Brown,  4  Pick.  (Mass.) 
7  Allen  (Mass.)  302 ;  Warren  v.  Ferdi-  137. 
nand,  9  Allen  (Mass.)  357.  Where  Landlord  Has  Aooepted  Vote  for 

1.  Fitchburg     Cotton    Manufactory  Bent.  —  The  fact  that  the  landlord  has 

Corp.  V,  Melven,  15  Mass.  268.  received  a  note  for  the  amount  of  rent 

8.  Smith    V,    Kinkaid,   i    111.    App.  will   not  prevent  his  maintaining  the 

630.  action  upon  delivery  of  the  note  for  can- 

A  lease,  though  void  under  the  stat-  cellation  on  the  trial.    Cornell  v.  Lamb, 

ute  of  frauds,  may  yet  be  used  as  evi-  30  Johns.  (N.  Y.)  407,  holding  that  the 

dence  in  an  action  for  use  and  occupa-  acceptance  of  a  bond  for  rent  is  not  an 

tion    to    show    the    character    of  the  extinguishment,  and  it  makes  no  differ- 

occupation  and  the  amount  agreed  to  ence  whether  the  rent  is  reserved  by 

be  paid.     Crawford  v.  Jones,  54  Ala.  parol  or  by  deed,  for  rent  issuing  out 

459.  of  the  realty  is  of  a  higher  nature  than 

The  fact  that  a  lease  may  be  void  a  simple  contract, 

under  the  statute  of  frauds  does  not  5.  Kiersted  v.  Orange,  etc.,  R.  Co., 

prevent  the  landlord  from  recovering  55  How.  Pr.  (N.  Y.  Ct.  App.)  51. 

for  use  and   occupation.     Warner    v.  6.  Featherstonhaugh  v,  Bradshaw,  x 

Hale,  65  111.  395.     See  also  Smith  v.  Wend.  (N.  Y.)  134. 

Kinkaid,  i  111.  App.  630.  7.  Raybourn  v.  Ramsdell,  78  111.  632. 
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the  tenant's  entry  was  under  a  third  party, ^  or  where  the  land- 
lord's title  is  disowned  by  the  tenant.* 

Whan  S^oysMt  oC  PnaiMi  Hm  CoMod.  —  An  action  for  use  and 
occupation  is  not  sustainable  where  the  enjoyment  of  the  prem- 
ises has  ceased.' 

iMMdj  Bamd  br  lvi«tl«n.  —  The  eviction  of  a  tenant  by  his  land- 
lord from  a  part  of  premises  demised  by  a  written  lease  for  one 
entire  rent  is  a  bar  to  any  claim  for  rent  under  the  lease  for  use 
and  occupation  of  the  demised  premises.^  There  can  be  no 
apportioment  in  such  cases,  nor  any  recovery  for  the  use  and 
occupation  of  the  remaining  part  thereof.' 

Whan  JoMiwion  b  AdTono.  —  When  a  person  occupies  the  land  of 
another,  not  as  tenant,  but  adversely,  or  where  the  circumstances 
under  which  he  enters  show  that  he  does  not  recognize  the  owner 
as  his  landlord,  an  action  for  use  and  occupation  will  not  lie.* 
The  remedy  in  such  case  is  trespass  for  mesne  profits  after  a 
recovery  in  ejectment.'^ 

Tortioni  FoMOHiom.  —  Since  assumpsit  for  use  and  occupation  can 
only  be  maintained  by  proof  of  a  promise,  express  or  implied,  it 
follows  that  it  cannot  be  maintained  against  a  disseizor,^  a  tres- 
passer,* nor  against  one  whose  possession  is  tortious.** 

On  Sonlod  Leone.  —  An  action  for  use  and  occupation  cannot  be 
maintained  where  there  is  a  lease  under  seal  between  the  parties.** 

1.  Merrill  v,  Bullock,  105  Maes.  486.  Nance  v,  Alexander,  49  Ind.  516;  Wig. 

9.  Jackson  v,  Mowry,  30  Ga.  143.  gin  v.  Wiggin,6  N.  H.  298;  McCloekey 
8.  Bates  v,  Phinnev,  45  Mich.  388.  v.  Miller,  72  Pa.  St.  151;  Henwood  r. 
4.  Leishman  v.  White,  i  Allen  (Mass.)  Cheeseman,  3  S.  &  R.  (Pa.)  500;  Acker- 

489.  man  v,  Lyman,  ao  Wis.  455. 

8.  Christopher  v,  Austin,  11  N.  Y.  Landlord's  Bight  to  Waiiro  Tort  —  Ac- 

316.     See  also  Robinson  v,  Deering,  56  cording  to  some  decisions  the  tort  will 

Me.  357;    Farson  v.  Goodale,  8  Allen  not  be  waived  and  use  and  occupation 

(Mass.)  202;  Hall  v.  Burgess,  5  B.  &  C.  lie.    Edmonson  v.  Kite,   43  Mo.   176; 

332,  II  E.  C.  L.  246.  Richey  v,  Hinde,  6  Ohio  371.    While  in 

6.  Inman  v.  Morris,  63  Miss.  347:  other  cases  it  is  held  that  such  action 
Cincinnati  v.  Walls,  i  Ohio  St.  222;  is  not  necessarily  founded  on  a  specific 
Butler  V.  Cowles,  4  Ohio  213.  contract,  written  or  oral,  but  upon  use 

7.  Butler  v,  Cowles,  4  Ohio  213.  of  the   premises.     The  occupant  may 

8.  Goddard  v.  Hall,  55  Me.  579.  be  in  fact  a  trespasser,  but  the  owner 
0.  Weaver    v.  Jones,    24  Ala.    420;    may   waive   trespass  and    recover   in 

Goddard  v.  Hall,  55  Me.  579;  Stockett  assumpsit,  and  it  does  not  lie  with  ihe 
V,  Watkins,  2  Gill  &  J.  (Md.)  326;  trespasser  to  defeat  him  by  introducing 
Featherstonhaugh  v,  Bradshaw,  i  his  own  wrong.  National  Oil  Refining 
Wend.  (N.  Y.)  135;  Hurd  v.  Miller,  2  Co.  v.  Bush,  88  Pa.  St.  335.  See  also 
Hilt.  (N.  Y.)  540;  Richey  v.  Hinde,  6  Stockton's  Appeal,  64  Pa.  St.  58. 
Ohio  371;  National  Oil  Refining  Co.  v,  11.  Gage  v.  Smith,  14  Me.  466;  Cod- 
Bush,  88  Pa.  St.  335.  man  v.  Jenkins,  14  Mass.  93:  Glover 
An  action  of  assumpsit  for  use  and  v.  Wilson,  2  Barb.  (N.  Y.)  264;  West  v. 
occupation  will  not  lie  against  a  tenant  Cartledge,  5  Hill  (N.  Y.)  488;  Kiersted 
who  holds  over  after  the  expiration  of  v.  Orange,  etc.,  R.  Co.,  69  N.  Y.  343; 
his  term  where  proceedings  are  insti-  Blume  v,  McClurken,  10  Watts  (Pa.) 
tuted  against  him  under  the  statute  10  380;  Goshom  v.  Steward,  15  W.  Va. 
turn  him  out  of  possession.     Feather-  657. 

stonhaugh  v.   Bradshaw,   i  Wend.  (N.  Where  there  is  a  written  lease  of  land 

Y.)i34.  for  a  stipulated  time,    an    action   of 

10.  Smith  V.  Houston,  t6  Ala.   iii;  assumpsit  for  use  and  occupation  can- 
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Debt  or  covenant  is  the  remedy  in  such  case.  * 

PMMMion  iMontial.  —  It  is,  as  a  rule,  held  requisite  to  the  main- 
tenance of  this  action  that  the  defendant  should  have  had  pos- 
session of  the  premises,'  though  according  to  some  decisions  it 

not  be  maintained  for  rent  accruing  be-  person  or  by  an  undertenant  or  agent, 

fore  the  termination  of  the  lease.     Gage  assumpsit  for  use  and  occupation  wih 

V.  Smith,  14  Me.  466.  not  lie,  but  the  remedy  is   upon   the 

An  action  for  use  and  occupation  will  lease  or  agreement.     TuUy  v,  Dunn, 

not  lie  during  the  existence  of  an  out>  42  Ala.  262. 

standing  lease  unless  it  appears  that  the  EYidonoe  of  Aetnal  and  Gontinnal  Oomi- 

defendant  went  into  possession  under  patlon  Vooessary.  —  In  Seaman  v.  Ward, 

some  new  and  distinct  agreement  with  i  Hilt.  (N.  Y.)  52,  it  was  held  that  in 

the  landlord,  which  is  a  question  of  fact  order  to  maintain  an  action  for  use  and 

for  the    jury.     Glover    r.    Wilson,    2  occupation  there  must  be  evidence  of 

Barb.  (N.  Y.)  264.  an   actual    and    continual    occupation 

1.  Codman  v.  Jenkins,  14  Mass.  93;  during  the  whole  period  for  which  the 

Kiersted  v.  Orange,  etc.,  R.  Co.,  69  N.  party  is  allowed  to  recover. 

V.  343.  Presumption  of  Gontlnnanoe.  —  The  fact 

Ciontra. —  In  ^/iV^t^^aw,  under  statute,  of  occupation,  when  once  established, 

an  action  of  assumpsit  will  lie  for  use  will  be  presumed  to  continue  until  an 

and  occupation  on  a  lease  under  seal,  interruption  thereof   is  shown.      Sea- 

Dalton  V,  Laudahn,  30  Mich.  349,  where  man  v.  Ward,  I  Hilt.  (N.  Y.)  52. 

it  was  held  that  the  only  difference  in  Fonner  and  PrMont  Engliah  Dootrino  aa 

substance  between  an  action  directly  on  to  Veoeaiity  of  Oomipation.  —  "  Under  the 

the  terms  of  a  lease  and  an  action  for  English  statute  of  11  Geo.  II.,  c.  19, 

use  and  occupation  is  that  in  one  the  §  14,  and  the  former  statute  of  this 

declaration  is  special  and  in  the  other  state,    which    was    substantially    the 

general.     The  purposes  of  both  actions  same,  it  has  been  repeatedly  held  that 

are  the  same,  and  both  are  ali ice  actions  where  the  tenant  has  entered  into  an 

arising   on   contract.     To  same  effect  agreement  to  take  the  premises  for  a 

see  Beecher  t/.  Duffield.  97  Mich.  423.  definite     period,    and     has     acquired 

8.  Alabama,  —  Tully  v.  Dunn,  42  thereby  the  legal  right  to  the  posses- 
Ala.  262.  sion,  he  is  liable  in  an  action  for  use 

Connecticut,  —  Franklin   Tel.    Co.    v,  and  occupation  for  the   whole  period 

Pewtress,  43  Conn.  167.  agreed     upon,    whether    he    actually 

Mcusctchusitts,  —  Currier    v,  Jordan,  occupies      or      not.      Whitehead     v, 

117  Mass.  260.  Clifford,    5     Taunt.    518;    Gibson'  v. 

Minnesota,  —  Sanford  v,  Johnson,  26  Courthope,  i  D.  &  R.  205,  16  E.  C.  L. 

Minn.  314.  33;  Baker  v,  Holtpzaffell,  4  Taunt.  45; 

New  Hampshire,  —  Currier  v.  Perley,  Izon  v,  Gorton,  5  Bing.  N.  Cas.  501,  35 

24  N.  H.  219.  E.  C.  L.  198;  Pinero  v,  Judson,  6  Bing. 

New  York,  —  Moffatt  v.  Smith,  4  N.  206,  19  E.  C.  L.  56;  Little  v.  Martin,  3 

Y.  126;    Hall  V.  Western  Transp.  Co.,  Wend.   (N.   Y.)  219.      In  WooUey    v, 

34  N.  Y.  284;  Wood  V.  Wilcox,  i  Den.  Watling,  7  C.  &  P.  610,  32  E.  C.  L.  653, 

(N.  Y.)37;    Beach  v.  Gray,  2  Den.  (N.  it  was  held  that  where  the  agreement 

Y.)84;  Seaman  v.  Ward,  i  Hilt.  (N.  Y.)  is  to  let  from  a  future  time,  there  must 

55:    Little    v,    Martin,    3    Wend.    (N.  be  an  entry  and  some  occupation  under 

Y.)  219;    Croswell  v.  Crane,  7  Barb.  it.  though  in  that  case  it  was  said  that 

(N.  Y.)  191;  La  Farge  v,  Mansfield,  31  if  the  letting  was  immediate  it  might 

Barb.  (N.  Y.)  345.  be  different;  and  in  Jones  v,  Reynolds, 

England,  —  Waring  v.  King,  8  M.  &  7  C.  &  P.  335,  32  E.  C.  L.  531,  it  was 

W.  571.  intimated  that  a  taking  of  possession 

Where  lessees  have  never  taken  pos-  was  at  least  essential  to  charge  a  ten- 
session,  they  are  only  liable  for  rent  ant  for  use  and  occupation  under  the 
upon  their  covenants  as  for  a  breach  of  agreement,  and  this  appears  to  be  the 
an  executory  contract.  La  Farge  v.  present  English  doctrine.  Edge  v, 
Mansfield,  31  Barb.  (N.  Y.)  345.  Strafford,  i  Cromp.  &  J.  391;    How  v. 

Entry  Xasential.  —  Where  the  tenant  Kennett,  3  Ad.  &  EI.  659,  30  E.  C.  L. 

has  not  entered   into  possession  at  all  174;  Sullivan  v.  Jones,  3  C.  &  P.  579, 

under  the  lease  or  agreement,  either  in  14  E.  C.  L.  461;  Nation  v.  Tozer,  i  C. 
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seems  that  actual  occupation  is  not  necessary  to  sustain  the 
action,  and  it  will  be  sufficient  if  the  defendant  had  the  right  and 
power  to  occupy.* 

ConitruetiTe  PoHonion  BnAeient.  —  Even  in  those  cases  where  posses- 
sion by  the  tenant  is  held  essential  to  the  maintenance  of  this 
action,  a  constructive  possession  will  be  sufficient,  as,  for 
instance,  by  a  subtenant  *  or  by  servants.' 

(e)  By  uid  Against  Whom  Xalatainablo  —  L^gal  OwBor.  —  One  who  is 
not  the  owner  of  the  legal  estate  cannot  maintain  the  action.* 

Tmstoo.  —  A  party  to  whom  real  estate  is  devised  may  maintain 
an  action  in  his  own  name  for  the  use  and  occupation  of  the 
premises,  although  he  may  hold  the  property  as  trustee.* 

The  Assignee  of  a  Lease  who  has  been  recognized  as  such  by  the 
tenant  may  sue  in  his  own  name  for  the  rent  although  he  has  no 
interest  in  the  reversion.* 

M.  &   R.  172."    Seaman   v.   Ward,   i  to  the  jury.     Smith  v.  Twoart,  2  M .  & 

Hilt.  (N.  Y.)  52.  G.  841.  40  E.  C.  L.  653. 

1.  Hoffman  v,  Delihanty,  13  Abb.  4.  Evertsen  v.  Sawyer,  2  Wend.  (N. 
Pr.  (N.  Y.  Supreme  Ct.)  388;  Westlake  Y.)  507. 

V.  De  Graw.  25  Wend.  (N.  Y.)  669.  6.  Chapin  v.  Foss,  75  111.  280. 

Lies  Where  Tenant  Yolimtarily  Abstains  The  action  is  maintainable  without 
from  Ooenpation.  —  In  Westlake  r.  De-  attornment  by  the  trustees  of  one  of 
Graw,  25  Wend.  (N.  Y.)  669,  it  was  whose  title  the  tenant  had  notice  be- 
held that  an  action  lies  for  use  and  fore  he  paid  over  his  rent  to  his  origi> 
occupation  if  the  tenant  voluntarily  nal  landlord.  Lumley  v.  Hodgson,  16 
abstains  from  the  occupation  of  the  East  99. 
premises.  6.  Moffatt  v.  Smith.  4  N.  Y.  126.    See 

Ooenpaney  Heed  Hot  Be  Ftoved.  —  In  also  Demarest  v.  Willard,  8  Cow.  (N. 

Stier  V.  Surget,  10  Smed.  &  M.  (Miss.)  Y.)  206;    Willard   v.   Tillman,   2  Hill 

154,  it  was  held  that  where  there  is  an  (N.  Y.)  277;  Allen  v.  Bryan,  5  B.  &  C. 

express      agreement      to      pay     rent,  512,  11   E.  C.  L.  292;    Ards  v,  Watkin, 

assumpsit  will  lie  to  recover  it  without  Cro.  Eliz.  637,  651. 

proving   occupancy    of    the    premises  The  Assignee  of  a  Term  may  maintain 

leased.  an  action  for  use  and  occupation  al- 

2.  Currier  v.  Jordan,  117  Mass.  260;  though  there  has  been  no  attornment 
Moffatt  V.  Smith,  4  N.  Y.  126;  Hall  v.  by  the  tenant.  Pendergast  v.  Young, 
Western  Transp.  Co.,  34  N.  Y.  284;  21  N.  H.  235;  Mussey  r.  Holt,  24  N. 
Waring  v.  King,  8  M.  &  W.  571.  H.  253. 

8.  Franklin  Tel.  Co.  r.  Pewtress,  43  Mortgagee  of  BorsnioB.  —  In  Rawson 

Conn.  167.  V.  Eicke,  7  Ad.  &  El.  451,  34  E.  C.  L. 

Proof  that  the  defendant  has  paid  142,  it  was  held  that  an  action  for  use 

rent  to  the  plaintiff  during  the  occu-  and  occupation   might  be  maintained 

pancy  of  a  third  person  is  presumptive  by  a  mortgagee  of  the  reversion, 

evidence  that  such  third  person   was  Pnrdiaser  under  SzeentioB.  —  In  Hay- 

the  occupant  by  the  defendant's  per-  den  v.  Patterson,  51  Pa.  St.  261,  it  was 

mission.     Moffatt  v.   Smith,  4   N.   Y.  held  that  where  one  person  came  into 

126.  possession  of  land   under  a  defendant 

Evidences  of  Oeoupaney.  —  Taking  the  in  an  execution,  with  an  undersund- 

key  of  the  premises,  without  a  contin-  ing  that  rent  was  to  be  paid,  though 

ual  occupation,  has  been  held  enough  no  sum  was  fixed,  and  another  person 

to  entitle  the  landlord  to  sustain  the  came  into  possession   under  the  first, 

action.     Little  v.  Martin,  3  Wend.  (N.  during  whose  possession  the  land  was 

Y.)  219.  sold  by  the  sheriff  and  deed  delivered. 

Where     the    defendant,     who    had  the  rent  or  sum  payable  for  the  occu- 

agreed  to  rent  a  house,  sent  workmen  pancy  of  the  land  prior  to  the  deed  fell 

to  clean  and  paper  it,  this  was  held  due  afterwards,  and  the  last  occupier 

sufficient  evidence  of  occupancy  to  go  was  liable  for  the  rent  to  the  purchaser. 
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Gnntor  of  Entire  Term.  —  Where  a  party  entitled  to  a  term  in  land 
demises  such  land  for  the  whole  of  such  term,  and  it  is  the  inten- 
tion to  create  the  relation  of  landlord  and  tenant,  although  noth- 
ing be  left  in  the  party  demising,  he  may,  nevertheless,  bring  use 
and  occupation,* 

PoHonion  tnm  Third  Ptrty.  —  The  action  cannot  be  maintained  by 
one  having  title  to  the  land  against  an  occupant  who  has  received 
possession  from  a  third  party.* 

Cestui  Que  Truit.  —  Where  the  agreement  is  between  the  tenant 
and  a  trustee,  a  cestui  que  trust  cannot  maintain  the  action  in  his 
own  name  against  the  tenant  as  principal,  treating  the  trustee  as 
his  agent.* 

A  Tenant  in  Common  cannot  maintain  the  action  against  a  purchaser 
of  the  interest  of  another  tenant  in  common.* 

Mortgaged  Premiieo.  —  The  action  will  not  lie  at  the  suit  of  a  pur- 
chaser of  mortgaged  premises  sold  under  a  decree  in  chancery 
against  a  tenant  in  possession  under  the  mortgagor.* 

Under  Tenant.  —  No  action  can  be  maintained  by  the  lessor  against 
an  under  tenant  upon  the  lessee's  covenant  to  pay  rent,  nor  for 
use  and  occupation,  unless  there  is  an  agreement  for  the  use  of 
the  premises,  express  or  implied,  between  the  plaintiff  and  the 
defendant,*  since  there  is  neither  privity  of  estate  nor  of  contract 
between  the  lessor  and  the  under  tenant.'^ 

Poneoaion  under  Contract  of  Sale.  —  Although  use  and  occupation 
will  not  lie  against  a  person  in  possession  under  a  contract  of 
sale,®  he  may  nevertheless  be  liable  in  such  an  action  after  the 

According  to  this  case,  wherever  the  ated  the    rents   to    the    entire    prem- 

owner  could   maintain   an  action   for  ises.     It  was  held  that,  his  possession 

use  and  occupation,  the  purchaser  of  being  adverse,  assumpsit  for  use  and 

his  title  can  do  the  same.  occupation  by  the  other  tenants  in  com- 

Grantee  of  an  Annuity.  —  In  Birch  «/.  mon  would  not  lie  against  him.    Fielder 

Wright,  I  T.  R.  378,  it  was  held  that  v.  Childs.  73  Ala.  567. 

an  action  for  use  and  occupation  may  6.  Peters    v.   Elkins,   14  Ohio    344, 

be  maintained  by  a  grantee  of  an  an-  holding  that  the  tenant  holds  in  viola- 

nuity  after  a  recovery    in   ejectment  tion  of  the  real  owner's  right,  and  that 

against  a  tenant,  who  was  in  posses-  waiving  the  tort  will  not  supply  the 

sion  under  a  demise  from  year  to  year,  contract  which  is  necessary  to  support 

for  all  rent  in  his  hands  at  the  time  of  the  action. 

notice  by  the  grantee  and  down  to  the  6.  Jennings    v.   Alexander,   i    Hilt, 

day  of  the  demise  in  the   ejectment,  (N.  Y.)  154;  McFarlan  r.  Watson,  3  N. 

but  not  afterwards.  Y.  286. 

1.  Pollock  V,  Sucy,  9  Q.  B.  1033,  58  7.  McFarlan  v,  Watson,  3  N.  Y.  286. 

E.  C.  L.  1033.  Leesee  May  Be  Sued  as  Though  Actual 

8.  Cripps  V,  Blank,  9  D.  &  R.  480,  Ooeupant.  —  Where  lands  are  occupied 

22  E.  C.  L.  394.  by  an  under  tenant  of  the  lessee,  the 

8.  Morgell  v,  Paul,  2  M.  &  R.  303,  17  latter  may  be  sued  for  use  and  occupa- 

E.  C.  L.  303.  tion  in  the  same  manner  as  though  he 

4.  A  purchased  lands  at  a  sale  by  were     himself    the    actual    occupant, 

the  administrator  of  the  tenant  in  com-  Moffatt  v.  Smith,  4  N.  Y.  126. 

mon,   took    possession    of   the    entire  8.  Vandenhcuvel  v,  Storrs,  3  Conn, 

premises     under    a    deed    purporting  203:    McNair  7'.  Schwartz.   16  111.  24; 

to  convey  the   same,  but  really  con-  Dixon  v,   Haley,   16  111.  145;  Jones  v. 

veyin^    only     the    deceased   tenant's  Tipton,   2   Dana  (Ky.)   295;    Little   v. 

undivided      interest,     and     appropri-  Pearson,   7  Pick.  (Mass.)  301 ;    Smith 
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contract  has  been  rescinded.^ 

(d)  Yeinie.  —  The  action  for  use  and  occupation,  being  founded 
on  privity  of  contract,  and  not  of  estate,  is  not  local  but  is  transit 
tory  in  its  nature.*  It  may  be  laid  in  one  county  or  state  for 
use  and  occupation  in  another  county  or  state.' 

(e)  Declaration — Eiiential  ATanntntf  —  PtnniifiTO  Ooinipatioii.  —  A  dec- 
laration in  assumpsit  for  use  and  occupation  must  allege  that  the 
land  was  occupied  by  permission  of  the  plaintiff  or  at  the  request 
of  the  defendant.* 

Fartieolan  of  DomiM.  —  The  declaration  need  not,  however,  set 
forth  the  particulars  of  the  demise,*  nor  need  it  state  where  the 
premises  in  question  are  situated,*  though  it  would  seem  to  be 
the  common  practice  to  do  so.'^ 

Vndor  the  Common  Oonnto,  but  without  a  count  for  use  and  occupa- 
tion, evidence  of  use  and  occupation  is  inadmissible.^ 

Plalntiir*!  Cbaraeter.  —  It  is  not  necessary  to  allege  the  character 

V.  Stewart,  6  Johns.  (N.  Y.)  46;  Bancroft  for  use  and  occupation   would  lie,  it 

V.  WardwelU  13  Johns.  (N.  Y.)  489.  necessarily  followed  that  the  generality 

1.  Little  V,  Pearson,  7  Pick.  (Mass.)  of  the  form  of  declaring  for  use  and 
301;  Dwight  V,  Cutler,  3  Mich.  566;  occupation  in  every  respect  might  be 
Patterson  v.  Stoddard,  47  Me.  355.  adopted.    And  if  this  objection  could 

2.  New  York  Corp.  v.  Dawson,  2  prevail,  it  would  apply  as  well  to  counts 
Johns.  Cas.  (N.Y.)  335;  Lowe  v.  HaU  in  debt  for  goods  sold  and  delivered, 
lett,  2  Cai.  (N.  Y.)  374.  See  also  Hen-  and  for  work  and  labor;  for  the  sale 
wood  V.  Cheeseman,  3  S.  &  R.  (Pa.)  and  delivery  in  the  one  case,  and  the 
500;  King  V.  Fraser,  6  East  348;  Kirt-  work  and  labor  in  the  other,  must  take 
land  V.  Pounsett,  I  Taunt.  570.  place  and  be  done  in  some  given  place; 

In  Lowe  v.  Hallett,  2  Cai.  (N.  Y.)374,  but  the  place  not  being  essential  to  be 

it  was  held  that  in  an  action  for  use  stated  in  those  cases,  it  has  never  been 

and  occupation  the  court  will  change  required;  and  there  is  no  more  reason 

the  venue   to  the    county  where  the  in  this  case  for  saying  that  the  place 

house  is,  if  all   the    defendant's  wit-  where  the  premises  lie  is  material  to  be 

nesses  reside   there  and   the  plaintiff  laid.     And  as  to  the  inconveniences  to 

does  not  show  that  he  has  any,  as  the  the  tenant  which  are  pointed  out  by  the 

action  is  founded  on  privity  of  contract  causes  of  demurrer  alleged,  they  may 

and  is  transitory  in  its  nature.  be  gotten  rid  of  by  calling  for  the  par- 

8.  New  York    Corp.   v.   Dawson,    2  ticulars  of  the  plaintiff's  demand,  or,  if 

Johns.  Cas.  (N.  Y.)  335;  Hen  wood  v.  another  action  for  rent  be  brought,  he 

Cheeseman,  3  S.  &  R.  (Pa.)  500.  may  by  proper  averments  in  his  plea 

4.  Bradley  v.  Davenport,  6  Conn.  i.  show  that  the  plaintiff  had  before  recov- 

Complaint  in  Action  in  Vatnre  of  Use  and  ered  the  same  rent  in  an  action  for  use 

Oocapation.  —  If  a  complaint  in  an  action  and  occupation  of  the  same  premises.  It 

in  the  nature  of  use  and  occupation  is  sufficient,  therefore,  that  there  is  as 

fails  to  allege  facts  showing  that  the  much  particularity  in  this  as  in  other 

relation  of  landlord  and   tenant  sub-  cases  to  which  I  have  alluded.'* 

sisted  between  the  plaintiff  and  the  de-  7.  *'  It  has  been  the  common  form  of 

fendant  at  the  time  of  the  alleged  use  these    counts    to   describe    the    place 

and  occupation,  or  any  part  thereof,  it  where  the  premises  lie;  but  it  would 

fails  to  state  a  cause  of  action  and  a  be  sometimes  inconvenient  to  require 

demurrer  will  lie  thereto.     Hurley  v.  it,  as  if  it  be  doubtful  in  what  parish 

Lamoreaux,  29  Minn.  138.  they  are  situated,  where  they  are  on  the 

6.  Wilkins  v.  Wingate,  6  T.  R.  62;  confines  of  two  parishes.     In  that  case 

King  t/.  Fraser,  6  East  348.  the  plaintiff  might  be    turned  round 

6.  tttuttion    of  PromlfM.  —  King    v,  upon  a  false  description."    Ptr  Law- 

Fraser,  6  East  348,  wherein  Lord  Ellen-  rence,  J.,  in  King  v,   Fraser,  6  East 

borough,  C.  J.,  said:    "  When  it  was  348. 

once  established     ♦     *    *    that  debt  8.  Heyerman  v.  Kanter,  36  Mich.  316. 
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in  which  the  plaintiff  sues,^  as,  for  instance,  whether  he  sues  as 
assignee  of  the  reversion  or  otherwise.* 

Pleading  and  Proof.  —  Where,  in  an  action  for  the  recovery  of 
rent,  the  plaintiff  counts  specially  for  rent  due  on  a  parol  lease 
for  one  year  from  a  specified  date,  the  time  of  the  commence- 
ment of  the  term  is  material  and  must  be  proved  as  alleged.' 

(f)  Pleae  —  Generally.  —  In  an  action  for  use  and  occupation,  the 
plea  of  nil  habuit  ienementis  is  not  admissible.* 

EYidenoe  Admiesible  under  General  iMue.  —  The  defendant  may  put  in 
evidence  under  the  general  issue  any  matter  which  shows  that 
the  plaintiff  never  had  a  cause  of  action.*  Advantage  may  be 
taken  under  the  general  issue  of  most  matters  in  discharge  of  the 
action  which  show  that  at  the  time  of  the  commencement  of  the 
suit  the  plaintiff  had  no  subsisting  cause  of  action.*  For 
instance,  under  this  plea  the  defendant  may  show  payment,^ 
release,*  that  before  the  rent  became  due  the  plaintiff  evicted 
him  from  possession  of  the  premises,*  or  that  it  was  afterwards 
agreed  between  the  plaintiff  and  the  defendant  that  another  per- 
son, to  whom  the  defendant  gave  up  possession,  should  become 
tenant  to  the  plaintiff.*®  Should  the  tenant,  however,  wish  to 
plead  the  statute  of  limitations  **  or  a  set-off,**  a  special  plea,  or 
at  least  notice,  is  essential. 

{2)  Covenant  —  (a)  When  Idee.  —  In  order  that  the  action  of 
covenant  may  be  maintained,  there  must  be  a  covenant  or  agree- 
ment under  seal.*' 

1.  Armstrong  v,  Clark,  17  Ohio  495.  6.  Wilt  v,  Ogden,   13  Johns.  (N.  Y.) 

2.  Armstrong  v,  Clark,  17  Ohio  495,  56;  Sill  z\  Rood,  15  Johns.  (N.  Y.)  230. 
where  the  court  said:  "  There  ?s  but  7.  Bird  v.  Caritat,  2  Johns.  (N.  Y.) 
a  single  count,  and  this  the  usual  com-  346;  Drake  v,  Drake,  11  Johns.  (N.  Y.) 
mon  count  in  debt  for  use  and  occupa-  531. 

tion.  It  is  one  that  has  long  been  Ezoeptlon.  —  Unless  intended  as  mat- 
recognized  and  sanctioned  in  England  teiof  set-off,  in  which  case  it  must  be 
and  in  this  country.  The  counsel  for  pleaded  or  notice  thereof  given  with 
the  defendant  insists  that  the  plaintiff  the  plea.  Drake  v.  Drake,  11  Johns, 
was  in  the  character  of  an  assignee  and  (N.  Y.)  531. 

that  the  pleadings  ought  to  show  such  8.  Brennan  v,  Egan,  4  Taunt.  165. 

character.     If  a  special  count  on  the  9.  Prentice  v.  Elliott,  5  M.  &  W.  606. 

lease  had  been  proper  and  necessary,  10.  Turner  v.  Hardey,  9  M.  &  W.  770. 

and  actually  inserted   in  the  declara-  11.  Wolcott    v.    Van    Santvoord,    17 

tion,  then  the  position  would  be  cor-  Johns.   (N.   Y.)  253.     See    in   general 

rect.     But  a  general  count  being  good  article  Limitations. 

for  the  recovery  of  rent,  the  defendant  18.  Drake  v.  Drake,  11  Johns.  (N.  Y.) 

cannot  deny  that  it  was  suited  to  the  531.    See  article  Set-off  and  Counter- 

plaintifiT's  case  till  the  evidence  is  given  claim. 

or  the  case  shown;  then,  if   the    evi-  13.  Gale  t/.  Nixon,  6  Cow.  (N.  Y.)  445; 

dence  is  not    applicable  or  sufficient  Section  No.  16,  etc.,  v.  Spencer,  7  Ohio, 

under  the  declaration,  the  record  must  pt.     ii.    149,   where     the    court    said: 

be    so  made  up  as  to  point  out  the  '*  The  general  rule  undoubtedly  is  that 

error."  the  action  of  covenant  cannot  be  main- 

8.  Pendill  v,  Neuberger,  64  Mich.  220.  tained  except  against  a  person  who,  by 

4.  Watertown  v.  White,  13  Mass.  477.  himself  or  some  other  person  authorized 

5.  I  Chi tty  PI.  472;  Gleason  e^.  Clark,  by  him,  has  executed  a  deed  under 
9  Cow.  (N.  Y.)  57;  Sill  v.  Rood,  15  seal."  And  see  in  general  article 
Johns.  (N.  Y.)  230.  Covenant,  vol.  5,  p.  342. 
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(b)  For  Wluit  Maintainablo.  —  Covenant  lies  by  a  landlord  against 
his  tenant  for  the  breach  of  a  covenant  to  pay  rent,*  or  for  a 
breach  of  the  covenant  to  repair,  etc.*  Covenant  is  the  proper 
remedy  by  a  lessor,  after  a  re-entry  by  him,  for  arrears  of  rent 
which  accrued  previous  to  the  re-entry.'  Where  there  is  a  lease 
under  seal,  the  plaintiff  may  elect  to  sue  on  the  covenant  and 
thereby  make  the  covenant  his  cause  of  action,  or  to  sue  for  the 
debt  (rent)  and  by  so  doing  make  the  subsequent  occupation  his 
cause  of  action.* 

(c)  Who  May  Maintain  —  aa.  Generally.  —  In  order  that  a  party  may 
maintain  an  action  for  a  breach  of  covenant  to  pay  rent  or 
repair,  he  must,  as  a  rule,  have  a  legal  and  not  merely  a  bene- 
ficial interest.* 

Astigneoo  of  SoTenion.  —  One  to  whom  the  reversion  has  been 
assigned  may  maintain  the  action  for  an  express  covenant  for 
payment  of  rent,*  but  not  for  rent  which  accrued  prior  to  the 
assignment.^  The  assignee  of  a  reversion  may  bring  covenant 
for  arrears   of   rent  due  before  he  granted   the   reversion   over 

1.  New    York,  —  Van  Rensselaer  v.  when  due.     Cross  v.  U.  S.,  i4WaU.  (U. 

Dennison,  35  N.  Y.  393;  Ten  Eyck  v.  S.)  479. 

Houghtaling,    12     How.    Pr.    (N.    Y.        8.  Montague  v.  Smith,  13  Mass.  396; 

Supreme  Ct.)  523;    Van  Rensselaer  v.  Barnard    v,    Godscall,    Cro.    Jac.    309; 

Smith,  27  Barb.  (N.  Y.)  104.  Ludford  v.  Barber,  i  T.  R.  92;  Sievcn- 

Ohio.  —  Worthington    v,   Hewes,   19  son  z'.  Lam  bard,  2  East  575;  Congham 

Ohio  St.  66;  Taylor  v,  De  Bus,  31  Ohio  v.   King,   Cro.  Car.   222;  Southampton 

St.  468.  V.   Brown.   6  B.  &  C.   718.  13  E.  C.  L. 

Pennsylvania.  —  Newbold     v.    Com-  303;  Vivian  v.  Campion,  i  Salk.  141. 
fort,  4  Pa.  L.  J.  117.  Cue  as  AlternatiTe  Bemedy. — Although 

United  States,  —  Hurst  z'.  Rodney,  i  it  is  true  as  a  general  rule  that   where 

Wash.  (U.  S.)375:  Kuncklez'.  tYynick,  a  plaintiff  may  maintain  covenant,  case 

I  Dall.  (U.  S.)  305.  will  not  lie,  there  are  exceptions.     The 

England,  —  Marsh  v.  Brace,  Cro.  Jac.  true  distinction  is  that  where  covenant 

334;   Thursby  v.  Plant,  i  Saund.  241,  creates    liability,    action   can   only   be 

note  5;  Ludford  v.  Barber,  i  T.  R.  92;  maintainedon  the  covenant;  but  where 

Twynam  v.  Pickard,  s  B.  &  Aid.  105;  the     law    creates    the    liability    inde- 

Stevenson   v,   Lambard,    2    Eas't    575;  pendent  of  covenant,   the  appropriate 

Cardwell   v,    Lucas,   2   M.    &  W.  iii;  remedy    may    be    sought    deAors    ihe 

Kinlyside  v.  Thornton,  2  W.  BI.  iiii;  covenant.     Luckey  v.  Rowzee,  i  A.  K. 

Flight  V,  Bentley,  7  Sim.    149;  Wad-  Marsh.   (Ky.)  295,   where  it  was  held 

ham  V,  Marlow,  4  Doug.  54,  26  E.  C.  that  an  action  of  case  in  the  nature  of 

L.  222.  waste  as  well  as  an  action  of  covenant 

On  Lmm  under  Seal  to  Fay  a  "  Season-  would  lie  against   a  tenant  for  years 

able  Sent."  —  Where  the  consideration  after  the  expiration  of  his  term, 
is  to  pay  a  reasonable  rent  named  in        8.  Hartshorne  v.  Watson,  5  Scott,  506. 
the  lease  under  seal,  covenant  is  the        4.  Ten    Eyck     v.    Houghtaling,    12 

proper   remedy,   but  account    is    not.  How.  Pr.  (N.  Y.  Supreme  Ct.)  523. 
Hall  V,  Stewart,  12  Pa.  St.  211.  5.  Montague  v.  Smith,  13  Mass.  396; 

.Instalment  of  Sent.  —  Where  rent  is  Berkeley  v.  Hardy,  5  B.  &  C.  355,  11 

payable    at    different    times,    a    new  E.  C.  L.  251;   Southampton  v.  Brown, 

action  lies  for  each  instalment  remain-  6  B.  &  C.  718,  13  E.  C.  L.  303. 
ing    unpaid;   and  where  judgment  is        6.  Newbold  v.  Comfort,  4  Pa.  L.  J. 

taken  for  unpaid  instalments  and  other  117,    Midgleys  v.  Lovelace,    12    Mod. 

instalments  are  not  yet  due,  such  judg-  45. 

ment  will  be  no  bar  to  a  suit  on  such        7.  Newbold  v.  Comfort,  4  Pa.   L.  J. 

subsequent    instalments    if    not    paid  117. 
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against  the  assignee  of  a  term.*  The  action  may  also  be  main- 
tained by  the  assignee  of  the  reversion  for  failure  to  repair 
according  to  the  covenants.*  The  assignor,  however,  and  not 
the  assignee  of  the  reversion,  must  sue  for  rent  or  breach  of 
covenant  prior  to  the  assignment  of  the  reversion.* 

Hein.  —  Heirs  may  maintain  covenant  for  breach  of  a  covenant 
to  repair,  occurring  or  continuing  after  the  decease  of  the  ances- 
tor.* 

Owxiar  of  UndiYided  Moiety.  —  The  owner  of  one  undivided  moiety, 
jointly  with  the  mortgagor  and  mortgagee  of  the  other  joining  in 
demise,  the  covenants  being  with  all  three  (though  the  redden- 
dum was  general  and  indefinite),  is  entitled  to  sue  the  assignees 
in  bankruptcy  of  the  lessee  for  the  rent.* 

bb.  Several  and  Joint  Plaintiffs.  —  The  general  rule  is  that  on  a 
covenant  which  runs  to  two  or  more  persons  jointly,  all  the  cove- 
nantees must  be  named  as  plaintiffs  in  an  action  for  a  breach 
thereof;  but  when  the  benefit  of  the  covenant  runs  to  several 
covenantees  as  a  certain  and  distinct  duty  to  each,  then  each  has 
a  separate  cause  of  action  upon  a  failure  to  perform  the  cove- 
nant.* If  a  lessee  covenant  with  several  lessors  jointly  that  he 
will  pay  to  each  lessor  severally  a  specified  portion  of  the  rent, 
although  the  covenant  be  in  terms  joint,  the  interest  of  each 
lessor  will  be  several,  and  each  may  maintain  a  separate  action 
for  his  part  of  the  rent.'^ 

1.  Midgleys  v,  Lovelace,  12  Mod.  6.  Magnay  v,  Edwards,  13  C.  B.  479, 
45.  76  E.  C.  L.  479. 

In   CardweU  v,  Lucas,  2  M.  &  W.  6.  Ford  v,   Bronaugh,    11   B.   Mon. 

Ill,  it  was  held  that  the  action  by  the  (Ky.)  14;    Mitchell  v.  Kendall,  45  Me. 

assignee  of  a  reversion  cannot  be  main-  234;   Seymour  v.  Western  R.  Co.,  106 

tained  unless  he  be  the  assignee  of  the  U.  S.  320;    Farni  v,  Tesson,  i  Black 

reversion  to  which  the  covenants  in  the  (U.    S.)    309;    Jewett    v.    Cunard,    3 

instrument  declared  on  are  annexed.  Woodb.  &  M.  OJ.  S.)  277;   Withers  v. 

See  also  Cooch  v,  Goodman,  2  Q.  B.  Bircham,  3  B.  &  C.  254,  10  E.  C.  L.  68. 

580,  42  E.  C.  L.  817.  See  generally  article  Covenant,  vol.  5, 

Must  Be  a  Party  to  Covenant.  —  In  p.  352. 
Berkeley  v.  Hardy,  5  B.  &  C.  355,  11  Where  several  owners  of  a  house 
E.  C.  L.  251,  the  indenture  of  demise  leased  it  and  reserved  the  rent  to  each 
was  made  between  *'A  for  and  on  be-  one  in  proportion  to  his  interest,  and 
half  of  B  on  the  one  part,  and  C  of  the  the  lessee  had  covenanted  in  the  lease 
other  part,*'  A  being  authorized  to  do  to  keep  the  piemises  in  repair,  etc.,  it 
so  by  writing  under  B's  hand  but  not  was  held  that  an  action  for  the  breach 
under  seal.  A  executed  the  deed  in  thereof  could  not  be  maintained  by  one 
his  own  name.  It  was  held  that  B  of  the  lessors  alone,  because  the  cove- 
could  not  maintain  covenant  on  the  nant  was  joint*as  to  them.  Calvert  v. 
deed,  though  covenants  were  ex-  Bradley,  16  How.  (U.  S.)  580. 
pressed  to  be  made  by  C  to  and  with  7.  Gray  v,  Johnson,  14  N.  H.  414, 
B.  See  also  Southampton  v.  Brown,  where  the  court  said*.  '*  The  rule  is 
6  B.  &  C.  718,  13  E.  C.  L.  303.  well    settled    by    the    decisions    that 

2.  Twynam  v,  Pickard,  2  B.  &  Aid.  though  a  man  covenant  with  two  or 
105.  more  jointly,  yet  if  the  interest  and 

3.  Lewes  v.  Ridge,  Cro.  Eliz.  863.  cause  of  action  of  the  covenantees  be 
See  also  Flight  v,  Bentley,  7  Sim.  149.  several,  the  covenant  shall  be  taken  to 

4.  Vivian  v.  Campion,  i  Salk.  141.  be  several,  and  each  of  the  covenantees 
See  also  article  Heirs  and  Devisees,  may  bring  an  action  for  his  particular 
vol.  10,  p.  53.  damage,  notwithstanding  the  words  of 
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(d)  AgaiBft  Whom  KainteinaUo  —  tftf .  Generally.  —  In  order  that  an 
action  of  covenant  may  be  sustained  against  a  person,  evidence 
of  some  privity  of  contract  is  essential.* 

AgaiBft  AMJgnae.  —  The  action  is  maintainable  not  only  against 
the  lessee  but  against  his  assignee,*  for  the  lessee  expressly  cove- 
nants for  himself  and  assigns.'  An  action  of  covenant  for  non- 
payment of  rent  lies  against  one  who  takes  an  assignment  of  a 
lease  by  way  of  mortgage  security,  although  he  has  never  entered 
or  taken  actual  possession.*  The  action  will  not,  however,  lie 
against  a  person  occupying  the  demised  premises  as  assignee 
unless  he  has  actually  received  an  assignment  of  the  lease.* 

the  covenant  be  joint*'   [citing  Eccles-  Williams   7^    Bosanquet,    3   Moo.  500; 

ton  V.  Clipsham,  i  Saund.  153;  James  Walker  v.  Reeves.  2  Doug.  461,  note  i. 

V.  Emery,  8  Taunt.  245,  4  E.  C.  L.  89;  Aadgnae  of  Lemai  is  Tnstu  Baesxitj. 

Windham's  Case,  5  Coke  7].  —  A  trustee  to  whom  two  leases  were 

1.  Howard  v.  Ramsay,  7   Har.  &  J.  assigned  in  trust  for  securing  an  an- 

(Md.)  113;    Adams  v,  French,  2  N.  H.  nuity  having  said  to  the  occupier  of 

387;  Port  V.  Jackson,  17  Johns.  (N.  Y.)  one  of  the  demised  houses,"  You  most 

239;  Williams  v.  Bosanquet,  i  Brod.  &  pay  the  rent  to  me;  lam  become  land- 

B.  238,  5  E.  C.  L.  72.     And  see  gener-  lord  for  my  client  who  has  the  annuity, 

ally  article  Covenant,    vol.  s,    p.  358  and  you  must  pay  the  ground  rents  for 

ft  seq.  me,'*  it  was  held  that  the  trustee  was 

8.  Adams  v.  French,  2  N.  H.  387;  liable  in  covenant  to  the  lessor,  as  as- 
Port  V.  Jackson,  17  Johns.  (N.  Y.)  239;  signee  of  both  leases,  for  nonpayment 
Ludford  v.  Barber,  i  T.  R.  92;  Steven>  of  rent  and  failure  to  repair.  Grettoa 
son  V.  Lambard,  2  East  575;  Congham  v.  Higgles,  4  Taunt.  766. 
V,  King,  Cro.  Car.  222;  Burnett  v,  6.  Armstrong  v.  Wheeler,  9  Cow.  (N. 
Lynch,  5  B.  &  C.  589.  12  E.  C.  L.  327.  Y.)  88;  Williams  v.  Woodard,  2  Wend. 
See  also  article  Covenant,  vol.  5,  p.  (N.  Y.)487;  Quackenboss  r.  Clarke,  la 
361.  Wend.   (N.    Y.)  555;    Van  Alstyne  v, 

8.  Ludford  v.  Barber,  i  T.  R.  92.  Van  Slyck,  10  Barb.  (N.  Y.)  383. 

Against  Awignee  far  Vot  Bepairing.  —  Kay  Proro  Temimatioa  of  Lmm  BcAn 

The  action  of  covenant  will  lie  against  Entry.  —  Though   the  execution  of  a 

the  assignee  of  part  of  the  estate  for  lease  and  the  possession  of  the  defend- 

breach  of  covenant  to  repair.     Steven-  ant  constitute  evidence  sufficient /riiwtf 

son  V,  Lambard,  2  East  575.  /tirrV  to  charge  a  defendant  in  an  action 

Agttbift  Afdgiiae  for  Part  of  Beat.  —  of  covenant  as  assignee  for  the  non- 
An  action  of  covenant  lies  against  the  payment  of  rent,  the  defendant  may 
assignee  of  a  lessee  of  an  estate  for  a  prove  that  he  is  not  assignee,  as  by 
part  of  the  rent,  as  in  such  case  the  ac-  showing  that  the  estate  created  by  the 
tion  is  brought  on  a  real  contract  in  lease  declared  on  ceased  before  his  en- 
respect  to  the  laiid,  and  not  on  a  per-  try.  Williams  zf.  Woodard,  2  Wend, 
sonal  contract;  and  in  case  of  eviction  (N.  Y.)  487. 

the  rent  may  be  apportioned  as  in  debt  May  Teriniiiate  Liability  by  AmlgniBg 
or  replevin.  It  is  otherwise  in  cove-  to  Aaothor.  —  An  assignee  is  liable  for 
nant  against  the  lessee  himself,  who  is  covenants  broken  only  where  he  con- 
liable  on  his  personal  contract.  Ste-  tinues  assignee,  and  he  may  dischaige 
venson  v.  Lambard,  2  East  575.  himself  of  liability  for  any  subsequent 

Awignoe  of  Lomo  by  Doed-poIL  —  An  breaches     by    assigning    to   another, 

action  in  a  covenant  for  rent  will  not  Armstrong  v.  Wheeler,  9  Cow.  (N.  Y.) 

lie  against  a  lessee  where  the  lease  is  a  88. 

deed-poll  signed  by  the  lessor  only,  al-  The  assignee  of    a  term,   declared 

though  the  lessee  may  have  accepted  against  as  such,  is  not  liable  for  rent 

the  lease  and  occupied  and  held  under  accruing  after  he  has  assigned  over, 

it  during  the  full  term  without  paying  though  it  is  stated  that  the  lessor  was 

the  rent  reserved.    Johnson  v.  Muzzy,  a  party  executing  the  assignment  and 

45  Vt.  419.  agreed  thereby  that  the  term,  which 

4.  M'Murphy  v.  Minot,  4  N.  H.  251;  was  determinable  at  his  option,  should 
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Againit  Lomm  Altar  AnigiiiBtnt  \tf  Him.  —  On  an  express  covenant  to 
pay  rent,  the  action  lies  against  the  lessee  for  rent  in  arrear  after 
assignment  by  him,^  as  also  on  an  express  covenant  to  repair.  * 

bb.  Joint  Defendants.  —  When  the  covenant  is  joint  and  not 
several,  the  action  must  be  brought  against  all  of  the  covenantors 
jointly.'  If,  however,  the  covenant  be  joint  and  several,  the 
plaintiff  may  have  his  option  whether  he  will  bring  action  against 
all  of  the  covenantors  or  against  any  one  of  them.* 

(e)  When  to  Be  Brought.  —  An  action  on  a  covenant  in  a  lease  to 
pay  rent,  brought  before  the  rent  is  due,  is  premature  and  will  be 
dismissed.* 

(f)  Yeniie.  —  When  the  action  of  covenant  is  founded  upon 
privity  of  contract,  it  is  transitory.*  Where,  however,  the  action 
is  founded  merely  upon  privity  of  estate,  it  is  local,  and  the 
venue  must  be  laid  in  the  county  where  the  estate  lies.^ 

be  at>soIttte.     Chancellor  v.   Poole,  2  The  covenant  is  always  joint  unless 

Doug.  764.  declared   to   be  otherwise.      Philadel- 

Deriseeof  Sqnltjof  BedmnptioB.  —  The  phia  v.  Reeves,  48  Pa.  St.  472. 

devisee  of  the  equity  of  redemption  (the  4.  Enys    v.    Donnithorne,    2    Burr, 

legal  fee  being  in  the  mortgagee)  is  not  1190;  Eccleston  v.  Clipsham,  1  Saund. 

liable  as  assignee  of  all   the   estate,  153. 

right,  title,  and  interest  of  the  original  A  covenant  with  two  tenants  and  with 

covenantor.     Carlisle    v.    Blamire,    8  every  oneofthemisjoint  though  the  two 

East  487.  are  several  parties  to  the  deed.     South- 

1.  Ludford   v.   Barber,  i   T.   R.  92;  cote  v.  Hoare,  3  Taunt.  87. 
Thursby  v.  Plant,  i  Saund.  241,  note  5.  6.  Duryee  v.  Turner,  20  Mo.  App. 

2.  Barnard  zr.  Godscall,  Cro.  Jac.  309;  34. 

Ludford  v.  Barber,  i  T.  R.  92.  6.  In  covenant  as  between  lessor  and 

When  Debt  AltenuttiTeSeniedy.  —  The  lessee,  where  the  action  is  personal  and 

lessor  may  maintain  either  covenant  or  upon  a  mere  privity  of  contract,  it  is 

debt  against  a  lessee  after  assignment  on  that  account  transitory  as  in   the 

by  him,  if  he  has  not  accepted  such  case  of  any  other  personal  contract, 

assignee  as  tenant.    Thursby  v.  Plant,  Stevenson   v.   Lambard,   2    East    575. 

I  Saund.  241,  note  5.  And  see  in  general  article  Covenant, 

If,  however,  he  has  accepted  such  vol.  5,  p.  362. 

assignee  as  tenant,  he  cannot  maintain  May  Be  Brought  in  Any  Covntj.  —  The 

the  action  of  debt  against  the  lessee,  assignee  of  the  reversion   may  bring 

since  the   privity  of    contract    is  de-  covenant  against    the   lessee    in    any 

stroyed   by    the  assignment;    but    he  county  upon  such  express  covenants  in 

may  still  have  action  of  covenant  upon  the  lease  as  run  with  the  estate  in  land 

the  express  covenant  for  payment  of  demised,  such  as  nonpayment  of  rent, 

rent.     Thursby  v.  Plant,  i  Saund.  241,  and  not  repairs.     Thursby  v.  Plant,  i 

note  5:  Ludford  v.  Barber,  i  T.  R.  92;  Saund.  241  b^  note  6.     See  also  Thrale 

Marsh  v.  Brace,  Cro.  Jac.  334.  v.  Cornwall,  i  Wils.  165. 

8.  Montague  v.  Smith,  13  Mass.  405;  7.  Thursby  t/.  Plant,  i  Saund.  241  b, 

Tileston    v,    Newell,    13     Mass.    406;  note  6;  Webb  v.  Russell,  3  T.  R.  394; 

Philadelphia  v.  Reeves,  48  Pa.  St.  472.  Walker's  Case,  3  Coke  23;   Lienow  v. 

See  also  article  Covenant,   vol.  5,  p.  Ellis,  6  Mass.  331;  White  v,  Sanborn, 

361.  6  N.  H.  220. 

Lessee  and  Soretiee.  —  When  a  lessee  Against   Airignee.  — "An    action    of 

and  his  sureties  covenant  to  pay  rent,  covenant  against  an   assignee  differs 

the  covenaiTt  is  joint,  and  an  action  for  essentially  from  a  mere  covenant  per- 

rent   which   accrued   under  the   lease  sonal.     It  is  in  such  case  properly  a 

cannot  be  maintained  against  the  sure-  real  contract  in  respect  of  the  land;  it 

ties  alone.     Philadelphia  v.  Reeves,  48  is  local  in  its  nature,  and  not  transi- 

Pa.  St.  472.  tory."     Stevenson  v.  Lambard,  2  East 

Preenmption  that  Oovenaat  1m  Joint.  —  575. 
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(f)  BtdantiM  —  B«fiiiit«  GtMnllj.  —  As  to  the  allegations  requi- 
site in  declarations  upon  covenants  generally,  that  the  plaintiff  is 
entitled  to  bring  the  action,  the  averment  of  the  promise,  and  of 
the  breach  of  the  covenant,  see  article  Covenant,  vol.  5,  p.  366 
et  seq. 

FoiUMlon.  —  In  an  action  on  a  lease  for  years  to  recover  rent 
thereby  reserved,  it  is  not  necessary  to  aver  in  the  declaration 
that  the  defendant  entered  upon  or  took  possession  of  the  prem- 
ises,^ though,  indeed,  this  seems  to  be  the  usual  practice.' 

BtBuad  of  Beat  —  Where  the  action  is  to  recover  rent  due  under 
a  lease  in  which  is  a  covenant  giving  a  right  of  entry  for  nonpay- 
ment of  rent  without  demand,  no  averment  of  demand  is  neces- 
sary.' 

VoBpftymont  of  Beat.  —  Where  the  action  is  for  rent  against  the 
assignee  of  a  lessee,  the  plaintiff  need  not  aver  in  his  declaration 
that  the  lessee  has  not  paid  the  rent.^  It  is  sufficient  if  he  states 
that  the  rent  accrued  after  the  assignment  to  the  defendant 
and  that  the  sum  is  due  and  owing.' 

BoMription  of  PremiMi.  —  It  is  sufficient  in  a  covenant  for  rent 
reserved  by  deed  to  refer  to  the  premises  as  **  particularly 
described  in  the  said  last-mentioned  indenture."  • 

Awlgnmwit  of  Braaohof.  —  In  an  action  of  covenant  each  assign- 
ment of  a  breach  may  be  referred  to  as  a  separate  declaration  and 
may  be  severally  traversed.'^ 

PlMdiag  and  Proof.  —  In  an  action  of  covenant  the  special  breach 
proven  must  be  the  breach  alleged.® 

1.  Douglass  V.  Branch  Bank,  19  Ala.  4.  Dubois  v.  Van  Orden,  6  Johns. 
659.  (N.  Y.)  105;    Van  Rensselaer  v,  Brad- 

2.  Douglass  V.  Branch  Bank,  19  Ala.  ley,  3  Den.  (N.  Y.)  135,  where  an  aver- 
659,  where  the  court  said:  '*  The  pre-  ment  that  a  certain  amount  of  rent  for 
cedents,  it  is  true,  all  contain  this  aver-  a  particular  time  for  that  portion  of  the 
ment;  but  I  have  found  no  case  that  premises  of  which  the  defendant  was 
holds  such  an  averment  indispensably  assignee  had  accrued  and  become  due 
necessary,  except  in  the  case  of  a  ten-  and  was  in  arrear  was  held  sufficient; 
ancy  at  will.  In  actions  on  leases  for  but  a  count  stating  that  a  certain  sum 
years,  the  declaration  is  good  without  was  due  for  **  the  said  demised  prem- 
the  averment  that  the  defendant  en-  ises  "  was  held  bad. 

tered  upon  or  took  possession  of  the  5.  Dubois  v.  Van  Orden,  6  Johns.  (N. 

land.     The  reason  of  this  distinction  is  Y.)  105. 

that  in  the  latter  case  the  rent  is  due  6.  Van    Rensselaer    v,    Bradley,    3 

by  the  contract,  but  in  the  former  it  is  Den.  (N.  Y.)  135. 

due  by  the  occupation.     In  cases  of  7.  Burroughs  v.  Clancey,  53  111.  30, 

leases   for  years,  the  tenant  has  the  in  which  case  nonpayment  of  rent  and 

right  to  enter  by  virtue  of  his  contract,  failure  to  keep  in  repair  were  assigned 

and  the  law  will  presume  that  he  exer-  as  breaches  of  the  covenant   of   the 

cised  that  right,  or  could  have  done  so  lease.     And  see  generally  article  Cove- 

at  his  pleasure.     He  must    therefore  nant,  vol.  5,  p.  369  et  seq, 

pay  rent,  unless  he  can  show  that  he  8.  In  covenant  against  the  assignee 

was  prevented  from  taking  possession  of  the  lessee  for  nonpayment  of  rent, 

by  some  act  or  fault  of  the  lessor."  the  declaration   alleged   that    all   the 

3.  Cincinnati  v.  Fitzgerald,  2  Cine,  estate  of  the  lessee  in  the  premises 
Super.  Ct.  Rep.  61.  See  also  Sweeney  leased  had  come  to  and  vested  in  the 
V.  Garrett,  2  Disney  (Ohio)  601.  defendant  by  assignment.     Issue  being 
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(h)  Pleai — Vo  PIm  of  Gontral  Imim.  —  Though,  strictly  speaking, 
there  is  in  an  action  of  covenant  no  plea  of  general  issue,  ^  yet 
it  is  no  objection  to  a  special  plea  in  covenant  that  it  amounts  to 
a  plea  of  the  general  issue.* 

PlM  mi  Habnit  in  Tenomentii.  —  The  plea  of  nil  habuit  in  tene- 
mentis^  in  an  action .  of  covenant  for  rent  reserved  by  deed  of 
indenture,  is  bad  on  general  demurrer.' 

PlM  of  ivietion.  —  Eviction  of  the  whole  or  any  part  of  the 
demised  premises  is  a  good  plea  in  bar  to  an  action  in  covenant 
for  rent.* 

Plea  of  Pftymont.  —  Where  the  declaration  is  in  covenant  for  con- 
dition broken  for  rent,  the  defendant  must,  in  order  to  be  able  to 
show  payment,  plead  the  payment  specially  or  the  general  issue 
with  a  brief  statement  of  the  facts.* 

(i)  BepUoation.  —  The  general  rules  relating  to  replications  in 
actions  of  debt  apply  where  a  replication  is  required  in  an  action 
of  covenant.* 

(3)  Debt  —  (ft)  When  liei.  —  The  action  of  debt  is  maintainable 
for  rent,  for  an  agreed  certain  sum,'^  whether  the  demise  be  by 

joined  upon  this  averment,  it  was  held  for  himself,  his  executors,  administra- 
that  the  point  of  such  issue  was  tors,  and  assigns,  covenanted  that  he, 
whether  the  defendant  was  assignee  of  his  executors  and  administrators, 
the  whole  estate  of  the  lessee  in  any  should  not  assign  the  premises  without 
part  of  the  land;  it  being  proved  that  the  consent  of  the  lessor,  and  that  no 
lie  was  lessee  of  the  whole  estate  in  a  consent  was  given.  The  court  held, 
part  only  of  the  land,  it  was  held  fur-  first,  that  the  replication  was  bad,  inas- 
ther  that  there  was  no  variance,  and  much  as  the  covenant  of  the  lessee  not 
that  the  plaintiffs  could  recover  such  to  assign  did  not  stop  the  assignee  from 
part  of  the  rent  reserved  as  the  defend-  setting  up  the  assignment;  and  sec- 
ant was  liable  to  pay  in  respect  to  the  ondly,  that  the  action  being  founded  on 
part  of  the  premises  held  by  him.  Van  privity  of  the  estate,  the  liability  of  the 
Rensselaer  v,  Gallup,  5  Den.  (N.  Y.)  assignee  ceased  as  soon  as  the  privity 
454.  of   estate    was    destroyed.      Paul    v, 

1.  Longley    v,   Norvall,   2    111.   389;  Nurse,  8   B.  &  C.  486,  15  £.  C.  L.  273. 

Smith   V.  Justice,  6   Phila.  (Pa.)  234.  See    also    as    to  departure.   Green   v. 

And  see  article  Covenant,  vol.  5,  p.  James,  6  M.  &  W.  656. 

377.  7.  Trapnall  v.  Merrick,  21  Ark.  503; 

8.  Roosevelt  v.  Fulton,  7  Cow.  (N.  McEwen  v,  Joy,  7  Rich.  L.  (S.  Car.) 

Y.)7i;  Hebberd  i^.  Delaplaine,  3  Hill  33;    McKeon  v,   Whitney,  3  Den.  (N. 

(N.  v.)  187;  Provost  V.  Calder,  2  Wend.  Y.)452;    Robins  v.  Cox,  T.  Raym.  12; 

(N.  Y.)  517;    Smith  v.  Justice,  6  Phila.  Thursby  v.  Plant,  i  Saund.  233,  note  i; 

(Pa.)  234.  Mounson  v.  Redshaw,  i  Saund.  201a: 

3.  Naglee  v.  Ingersoll,  7  Pa.  St.  185.  Gibson  v.  Kirk,  i  Q.  B.  850,  41  E.  C. 

4.  Smith  V.  Shepard,  15  Pick.  (Mass.)  L.  807;  Salmon  v.  Smith,  i  Saund. 
147;  Pendleton  v,  Dyett,  4  Cow.  (N.  206;  Windsor  v,  Gover,  2  Saund.  302; 
V.)  581.  Ards  V,  Watkin.  Cro.  Eliz.  637:    Mac- 

6.  Russell  V,  Fabyan,  28  N.  H.  543.  donel  r.  Weldon,  8  Mod.  54;    Winton 

6.  I  Chitty's  PI.  584.  v,  Pinkney,  T.   Raym.  222;    Loyd   r. 

Departnn.  —  In  an  action  for  nonpay-  Langford,    2     Mod.    174;    Mildmay's 

ment  of  rent,  against   the  assignee  of  Case,   6  Coke  40;    Walker's   Case,   3 

the  lease,  a  plea  was  interposed  that,  Coke  22;  Prattle  v.  King,  i  Mod.  185; 

before   the   rent  became   due,   he  as-  Varley  v,  Leigh,  2  Exch.  446;  Lillings- 

signed  all  his  estate  and  interest  in  the  ton's  Case,  7  Coke  39^. 
premises  to  A  and   B;  to  which   the        Debt  on  SimplA  Contraet.  —  See  the  ar- 

plaintifif  alleged,  by  way  of  replication,  tide  Debt,  vol.  5,  p.  900,  where  it  is 

that  in  and  by  the  indenture  the  lessee,  said:  "Although  rent  may  be  reserved 
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deed,  by  an  unsealed  writing,  or  by  word  of  mouth.* 

Aidfaamt  cC  Imm.  —  Debt  for  rent  cannot  be  maintained  against 
a  lessee  who  has  assigned  after  acceptance  of  rent  from  the 
assignee.' 

(b)  By  aad  Agalait  Wkon  Waiiit>in>Wt,  —  Not  only  the  lessor,  but 
one  to  whom  the  rent  has  been  assigned,  may  maintain  the 
action.' 

By  SnrrlTOT  of  T«na&tf  im  Common.  —  Upon  a  lease  by  tenants  in 
common  the  survivor  may  sue  for  the  whole  rent  though  the 
•  reservation  is  to  the  lessors  according  to  their  respective  inter- 
ests.* 

Agalait  AMignoo  of  Lomoo.  —  Debt  lies  by  the  lessor  not  only 
against  the  lessee  but  against  the  assignee  of  such  lessee.' 

by  a  demise  under  seal,  yet,  in  actions  Enjoyment  by  tonaiit  Toiontlsl ,  —  Rent 

of  debt  to  recover  the  same,  it  forms  a  does  not  accrue  to  the  lessor  as  a  debt 

rather  unique  exception,  in  that  the  ac-  until  the  lessee  has  enjoyed  the  use  of 

tion  is  uniformly  held  to  be  debt  on  the    land.     Bordman    v.    Osborn,    33 

simple  contract :  and  doubtless,  owing  Pick.  (Mass.)  295. 

to  the  fixed  and  determinate  character  2.  Fletcher  v,  M'Farlane,  12  Mass. 

of  all  rent  charges,  the  action  of  debt  43. 

has  always  been  peculiarly  appropriate  8.  Allen  v,  Bryan,  5  B.  &  C.  512,  11 

as  a  means  of  recovery.**  E.  C.   L.   292;    Howland  v.  Coffin,  12 

1.  Trapnall  v,  Merrick, '21  Ark.  503;  Pick.  (Mass.)  125:  Patten  v.  Deshon,  i 

McEwen  v.  Joy,  7  Rich.  L.  (S.  Car.)  Gray  (Mass.)  325. 

33.  By     Mortgagee.  —  In       Burden     v. 

Ij&uft  for  Life.  —  At  common  law  a  Thayer,  3  Met.  (Mass.)  76,  it  was  held 

lease  for  life  would-  not  support  an  ac-  that  where  the  owner  of  land  which  he 

tion    of    debt.       Robins    v.    Cox,    T.  had  leased  for  years  granted  the  rever- 

Raym.   11.     See,  however,  Duppa  v.  sion  by  absolute  deed  or  mortgage,  the 

Mayo,    I   Saund.   281.     But  this  was  grantee  was  entitled  to  all  rents  that 

changed  by  Stat.  8  Anne,  c.  14.  which  subsequently  became  due,  and  might 

enacted  that  it'should  be  lawful  for  any  maintain  an  action  against  the  lessee  to 

person  having  any  rent  in  arrear,  or  recover  them.     OHUr    of    rents    that 

due  upon  any  lease  or  demise  for  life  were  due  and  in  arrear  at  the  time  of 

or  lives,  to  bring  an  action  of  debt  for  the  ^rant  of  the  reversion.     See  also 

such  arrears  of  rent,  in  the  same  man-  M*Kirch^r   v.   Hawley,  16  Johns.  (N. 

ner  as  might  have  been  done  in  case  Y.)  290. 

such  rent  were  due  or  reserved  upon  a  Contra  —  Where    Lease  Subsequent  to 

lease  for  years.     Windsor  v,  Gover,  2  Mortgage.  —  Where  a  mortgagor  in  pos- 

Saund.  304,  note  8.     See  also  Winches-  session  subsequently  to  the  mortgage 

ter  V.  Wright,  2  Ld.  Raym.  1056.  leases  the  land,  the  mortgagee  cannot 

At  Oommon  Law  Lease  Must  HaTO  Sz-  bring  an  action  against  the  tenant  for 
pired.  —  At  common  law  before  debt  the  rent,  there  being  no  privity  of  con- 
would  lie  on  a  lease  it  was  essential  tract  or  estate  between  the  mortgagee 
that  the  lease  must  have  expired,  and  the  tenant.  M'Kircher  f.  Hawley, 
Bush  V.  Redgeley,  Cro.  Eliz.  264;  16  Johns.  (N.  Y.)  290. 
Thursby  v.  Plant,  i  Saund.  233,  note  4.  *'  It  is  a  well-known  rule  that  the 
i;  Broom  v.  More,  Cro.  Eliz.  633.  See  action  for  rent  by  tenants  in  common 
also  Norton  v.  Vultee,  i  Hall  (N.  Y.)  is  in  its  nature  a  joint  action,  and  con- 
384.  sequently   the  survivors  may  sue  for 

Privity    of     Eetate     Boilloient.  —  In  the  whole.'*    Wallace  v.  McLaren,  i 

Howland  v.  Coffin,  9  Pick.  (Mass.)  52,  M.  &  R.  516,  17  £.  C.  L.  273. 

12  Pick.  (Mass.)  125,  it  was  held  that  6.  Norton  v.  Vultee,  i  Hall  (N.  Y.) 

where  there  is  no  privity  of  contract,  384;  McKeon  v.  Whitney,  3  Den.  (N.  Y.) 

which  is  ordinarily  essential  to  the  ac*  452;  Howland  v.  Coffin,  12  Pick.  (Mass.) 

tion,  privity  of  estate  is  sufficient  to  125;  Thursby  v.  Plant,  i  Saund.  241^; 

maintain  the  action.  Walker's  Case,  3  Coke  22. 
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Adminiftrator.  —  It  also  lies  against  the  administrator  of  a 
deceased  lessee.* 

Forfoitaro  of  Lomo.  —  The  landlord,  after  a  re-entry  for  a  forfeit- 
ure of  the  lease,  may  recover,  in  an  action  of  debt,  the  rent 
which  accrued  previous  to  such  forfeiture.*  For  rent  which 
became  due  subsequent  to  that  time,  he  cannot,  however,  recover 
as  a  landlord;  his  only  remedy  is  to  proceed  for  the  mesne 
profits  against  the  one  who  has  held  possession  of  the  premises 
adversely  to  his  claim.' 

(o)  Venue.  —  When  the  action  is  founded  on  privity  of  contract 
it  is  transitory.*  Where,  however,  the  action  is  founded  on 
privity  of  estate  merely,  it  is  local.* 

(d)  Beolaration.  —  In  a  declaration  in  debt  for  rent  the  plaintiff 
may  state  merely  the  substance  of  the  demise,  without  declaring 
on  the  deed ;  •  and  where  it  is  doubtful  whether  the  lease  was  by 
indenture  or  by  parol,  it  is  usual  to  do  so,  adding  a  count  for  use 
and  occupation  by  way  of  further  precaution.^  An  entry  or 
occupation  by  the  defendant  need  not  be  set  out  in  the  declara- 
tion.* 

By  Awlgnee  of  Laeaor  Against  Lewee'i  209.    See  also  Whitaker  v.  Forbes,  33  L. 

Awlgnee.  —  An  action  of  debt  for  rent  T.  258;  Walker's  Case,  a></ in  Thursbv 

reserved  by  an  indenture  of  lease  may  v.  Plant,  i  Saund.  240;  Mills  v.  Auriof, 

be  maintained  by  the  assignee  of  the  i  H.  B1.-433. 

lessor  against  the  assignee  of  the  les-  Mvit  Be  Laid  in  Conntj.  —  When  the 

see,  and  evidence  to  show    that    the  action  is  founded  on  privity  of  estate 

annual  value  of  the  leased  premises  is  merely,  and  not  on  privity  of  contract, 

less  than  the  rent  reserved  is  inadmis-  the  venue  is  local  and  must  be  laid  in 

sible.      Howland   v»  Coffin,    12    Pick,  the  county  where  the  lands  are  situ- 

(Mass.)  125.  ated.     Whitaker  v,  Forbes,  33  L.  T.  258. 

1.  McEwen  v.  Joy,  7  Rich.  L.  (S.  Where  Premiset  Sitnated  Abroad.  —  If 
Car.)  33.  the    lands    in    question    are    situated 

2.  Stuyvesant  v,  Davis,  9  Paige  (N.  abroad  the  action  must  be  brought  in 
Y.)  427.  that  country.     Whitaker  v.  Forlis,  33 

8.  Stuyvesant  v,  Davis,  9  Paige  (N.     L.  T.  258. 
Y.)  427.  6.  Davis    v.    Shoemaker,    i    Rawle 

4.  As  between  lessor  and  lessee,  see    (Pa.)  135. 

Bracket  v,  AlvOrd,  5  Cow.  (N.  Y.)  18.  7.  Davis    v.    Shoemaker,    i    Rawle 

See  also  Thursby  v.  Plant,  i  Saund.  (Pa.)  135. 

240.  8.  Bellasis     v.     Burbriche,     i     Ld. 

In  Ohio  the  division  of  personal  ac-  Raym.    170;    Mayer    v,  Lawrence,   58 

tions  into  local  and  transitory  is  not  III.  App.  194. 

known.     It  is  held  that  it  is  the  person  Ayerment  of  Enjoyment  — WhenEisen- 

of  the  defendant  which  gives  a  court  tial.  —  In   Mulford  v.  Young,  6  Ohio 

jurisdiction  in  a  particular  case,  so  far  294,  it  was  held  that  where  a  contract 

as  locality  is  concerned,  and  that  since  of  lease  recited  that  '*  in  consideration 

the  defendant  cannot  be  compelled  to  of  the  rents  hereinafter  mentioned  and 

answer  in  any  other  county  than  the  agreed  to  be  paid  "  the  lessor  leased  a 

one  in  which  he  is  served  with  process,  farm,  and  stipulated   that  the   lessee 

except  in  some  few  specified  cases,  he  might  use  timber  for  certain  purposes, 

must  be  held  to  answer  there,  provided  and  might  seed  certain   grounds,  V  in 

the  action  be  personal.     Such  actions  consideration     whereof*'     the    lessee 

are  in  that  state  considered  as  transi-  agreed  to  pay  certain  rents,  the  lessor 

tory.     Genin  v,  Grier,  10  Ohio  209.  must  aver  that  the  defendant  enjoyed 

5.  As  where  assignee  of  lessor  or  les-  the  premises  or  that  the  lessor  tendered 
see  is  a  party.  Bracket  v,  Alvord,  5  him  the  enjoyment,  or  the  declaration 
Cow.  (N.  Y.)  18;  Genin  v.  Grier,  10  Ohio  would  be  bad. 
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(•)  PlMf.  —  In  an  action  of  debt  for  rent  reserved  by  indenture 
the  defendant  may,  under  a  plea  .of  nil  debet  to  a  declaration  stat- 
ing a  demise  generally,  give  the  statute  of  limitations  in  evi- 
dence.* Nil  habuit  in  tenementis  is  not  a  good  plea  to  an  action 
of  debt  founded  upon  an  indenture.* 

(4)  Distress,  —  For  proceedings  by  the  landlord  against  the 
tenant  to  recover  rent  in  the  action  of  distress,  see  article  Dis- 
tress, vol.  7,  p.  20. 

(5)  Waste,  —  As  to  the  remedy  by  action  of  waste  by  the  land- 
lord against  the  tenant,  see  article  Waste. 

(6)  Actions  for  Rent  by  Tenants  in  Common  or  Joint  Tenants. 
—  One  tenant  in  common  or  joint  tenant  cannot  maintain  a  suit 
for  rent  by  himself  when  the  contract  is  joint  and  the  rent  is 
reserved  to  the  tenants  jointly.'  In  such  a  case  the  law  affords  no 
different  remedy  on  an  agreement  to  pay  rent  to  two  joint  ten- 
ants if  the  rent  is  behind  from  that  on  strictly  personal  obliga- 
tions executed  to  two  jointly  other  than  for  rent.*  On  the  other 
hand,  it  is  held  that  if  there  has  been  no  express  contract  or  joint 
reservation  of  rent,  tenants  in  common  may  sue  jointly  for  use 
and  occupation.' 

1.  Davis    V.    Shoemaker,    i    Rawle  6.  Cobb  v,  Kidd,  19  Blatchf.  (U.  S.) 

(Pa.)  135.  561;  Porter  v,  Bleiler,  17  Barb.  (N.  Y.) 

8.  Fletcher  v,  MTarlane,  la  Mass.  149. 

43.  Joliit  LeaM  with  ProYlrioa  for  Sofarata 

8.  Dorsett  v.  Gray,  98  Ind.  273;  Payment. —  Where  it  appears  that  ten- 
Churchill  V.  Lammers,  60  Mo.  App.  ants  executed  a  joint  lease,  their  inter- 
251;  Decker  v,  Livingston,  15  Johns,  est  in  the  subject-matter  of  the  contract 
(N.  Y.)  479;  Griffin  v,  Clark,  33  Barb,  must  be  joint;  and  although  the  rent 
(N.  Y.)  46;  Wilkinson  v.  Hall,  i  Bing.  is  to  be  paid  in  moieties  separately, 
N.  Cas.  713,  27  E.  C.  L.  555;  Wein-  still  they  have  each  a  joint  interest  m 
steine  v.  Harrison,  66  Tex.  546;  Cobb  the  rent  until  it  is  severed  by  a  several 
V,  Kidd,  19  Blatchf.  (U.  S.)  561;  Foley  payment.  Kemble  c.  Wallis,  10 
V,  Addenbrooke,  12  L.  J.  Q.  B.  163,  Wend.  (N.  Y.)  374. 
cited  In  Clapp  v.  Pawtucket  Sav.  Inst.,  Tenants  in  common  may  maintain  a 
15  R.  I.  489.  joint  action   for  the  rent  due  under  a 

In  I  Coke  Inst,  ^  316,  it  is  stated  that  sealed  lease  of  the  joint  estate  all  the 

"  if  two  tenants  in  common  make  a  covenants    in    which    are   with    them 

lease  of  their  tenement  to  another  for  jointlv,  although  by  an  agreement  an- 

a  term  of  years,  rendering  to  them  a  nexed    to   the  lease,  and    made    part 

certain  yearly  rent  during  the  term,  if  thereof,  it  is  stipulated  that  half  of  the 

the  rent  be  behind,    ♦    *    ♦    the  ten-  rent  shall   be   paid  to  each.    Wall  v. 

ants  in  common  shall  have  their  action  Hinds,  4  Gray  (Mass.)  256. 

of  debt  against  the  lessee,   and    not  Money  Had  and  BecNsii^  —  Assump- 

divers  actions,  for  that  the  action  is  in  sit  by  a  tenant  in   common  for  money 

the  personalty.'*  had  and  received  has  been  held  to  be 

On   Laaaa  of  Undivided  Portion.  —  A  proper.     Price  v.  Pickett,  21  Ala.  741. 

tenant  in  common  in  possession  may  Where  There  Jm  Vo  Ezpreei  Contraet 

let  out  his  share  of  the  common  prop-  reserving  rent  to  tenants  in  common 

erty  and  receive  the  rent  for  it,  and  jointly,  each  may  sue  an  administrator 

therefore   the   cotenant    need    not    be  or  guardian   who    received  the  whole 

joined  in  an  action  to  recover  the  rent  rent   for  his   proper  share.     Smith  v, 

from  the  lessee  of  his  fellow.     Hayden  Wiley,  22  Ala.  405. 

V.  Patterson,  51  Pa.  St.  261.  Johit  Diitreei.  —  On  the  other  hand, 

4.   Churchill  v,   Lammers,   60    Mo.  it  is  said  that  there  can  be  no  joint  dls- 

App.  252.  tress  for  rent  by  tenants  in  common. 
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ApportioiimMit  Among  Hdn.  —  Heirs  of  a  lessor  may  each  recover  his 
proper  share  of  rent  reserved  to  the  ancestor  under  the  lease 
without  joining  his  coheirs.* 

Afliignee  of  Part  of  Sent.  —  Where  an  aliquot  part  of  the  rent  is 
assigned  there  is  no  injustice  to  the  tenant  in  permitting  the 
holder  of  the  part  to  maintain  his  action  on  the  covenant  to  pay  it.* 

TTee  and  Oeoapation  Inter  Seee.  —  Assumpsit  for  use  and  occupation 
on  an  implied  promise  will  not  lie  by  one  tenant  in  common 
against  his  cotenant.* 

Datcher  v.  Culver,  24  Minn.  592,  citing"    234.  The  facts  in  Standen  v.  Chrismas, 

Taylor    on    Landlord   and   Tenant,   \  10  Q.  B.   139,  59  E.  C.   L.  139,  were 

569.  much  like  those  of  the  present  case. 

One  Tenant  in  Oommon  Cannot  Beoover  Standen  and  one  Richardson  were  ten- 

the  Whole.  —  In  Naugher  v,  Patterson,  ants  in  common,  and  on   the   i8th  of 

9  Tex.  Civ.  App.  168,  while  the  suit  March,  1844,  Richardson,  without  the 

contained  all  of  the  material  allegations  knowledge  of  the  plaintiff,  leased  the 

of  trespass  to  try  title,  it  was  in  the  premises  to  the   defendant  Chrismas, 

nature  of  a  bill  in  equity  for  discovery,  by   writing,   not  under  seal,   for  one 

accounting,  and  recovery  of  the  prop-  year.     In  the  first  half  of  the  year  Rich- 

erty  of  the  estate  of  a  decedent  con-  ardson  sold  his  interest  in  the  premises 

verted  by  the  defendant  to  his  own  use.  to  the  plaintiff.  The  action  was  assump- 

The  trial  court  permitted  a  recovery  of  sit,  for  use  and  occupation,  and  the 

all  the  land  sued   for  and  of  all  the  court  held  that  in  point  of  law,  under 

money  on  hand  belonging  to  the  estate  statute  11  Geo.  II.,  c.  19,  §  14,  which 

and  for  all  the  rents  received  by  the  has  been   adopted    in   this  state,   the 

defendant  arising   from  the  lands  in  occupation  was  by  permission  of  the 

controversy,  upon  the  theory  that  a  plaintiff.    Alton  v.  Pickering,  9  N.  H. 

part  of  the  tenants  in  common  are  en-  496.     We  are  of  opinion  that  the  case 

titled  to  the  entire  estate  against  atres-  shows  evidence  competent  for  the  jury 

passer  or  one  without  title.     This  was  to  find  that  the  share  of  Ebenezer  Ste- 

held  to  be  the  correct  doctrine  as  to  the  vens  in  the  premises  was  assigned  dur- 

possession  of  the  real  estate,  but  as  to  ing  the  term  to  William  Stevens,  one 

rents  arising  from  it  or  moneys  due  the  of  the  plaintiffs;  that  in  such  case  the 

tenants  in  common,  it  was  held  that  plaintiffs  might  recover  the  rent  due 

the  tenants  suing  could  recover  only  under  the  lease  without  attornment,  in 

the  share  to  which  they  were  entitled,  this  form  of  action,  and  that  on  this 

See  also,  in  an  action  for  rent  by  one  point  the  ruling  of  the  court  was  incor- 

tenant,  Muller  f.  Boggs,  25  Cal.  175.  rect."     Mussey  v.  Holt,  24  N.  H.  253. 

1.  Bowser  v.  Cox,  3  Ind.  App.  309;  8.  Gowen  v.  Shaw,  40  Me.  56. 
Crosby  v.  Loop,  13  111.  625;  Farley  In ////»^7tV,  assumpsit  will  lie  by  one 
V,  Craig,  11  N.  J.  L.  273;  Ryerson  v,  cotenant  against  another  for  rent  for 
Quackenbush,  26  N.  J.  L.  250;  Cole  v.  use  and  occupation,  and  it  is  said  that 
Patterson,  25  Wend.  (N.  Y.)  456;  Jones  while  there  must  be  something  more 
V,  Felch,  3  Bosw.  (N.  Y.)  63;  Cruger  r.  than  the  mere  occupancy  of  the  estate 
McClaughry,  51  Barb.  (N.  Y.)  644;  by  one  and  a  forbearance  to  occupy  by 
Reed  z/.  Ward,  22  Pa.  St.  149;  Rivis  v,  the  other,  yet  the  liability  for  rent  may 
Watson,  5  M.  &  W.  255.  be  incurred  without  any  express  agree- 

2.  Cook  V.  Brightly,  46  Pa.  St.  439.  ment,  and  that  the  only  difference  be- 
Snit  Withent  Attornment.  —  "  But  the  tween  cotenants  and  other  parties  in 

statute  4  Anne,  c.  16,  §  9,  gives  to  the  this  regard  is  that  the  relation  of  land- 
assignee  an  action  for  use  and  occupa-  lord  and  tenant  will  not  be  so  readily 
tion,  in  case  of  a  demise  without  deed,  inferred  from  an  occupation  by  a  cote- 
though  there  has  been  no  attornment  nant  as  in  the  case  of  a  stranger.  **  If 
of  the  tenant.  Lumley  v.  Hodgson,  16  the  conduct  of  the  cotenants  towards 
East  99;  Standen  v,  Chrismas,  10  Q.  B.  each  other  in  relation  to  the  occupancy 
I39>  59  £•  C.  L.  139;  Peck  v,  Northrop,  of  the  premises  has  been  such  that  an 
17  Conn.  217.  The  provisions  of  these  agreement  to  use  each  a  particular  part 
statutes  have  been  adopted  in  this  of  the  premises  can  be  reasonably  im- 
state.     Pendergast  v.  Young,  21  N.  H.  piled,  then  either,  on  being  disturbed 
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VBdar  Zxprai  Oratimet  —  If  tenants  in  common  contract  with  each 
other  for  the  exclusive  right  to  use  and  occupation  on  the  part  of 
one,  the  other  is  entitled  to  an  action  for  rent  under  such  con- 
tract.* 

*.  Under  the  Codes  •  —  (i)  In  General.  —  As  a  general  rule, 
it  may  be  said  that  the  provisions  of  the  different  codes  as  to 
actions  by  landlords  against  their  tenants  change  the  common- 
law  remedies  only  as  to  their  form.  They  do  not  abolish  the 
original  causes  of  action,  nor  do  they  necessarily  confound  them. 

(2)  Who  May  Maintain  —  etnanny.  —  A  landlord  suing  to  re- 
cover rent,  in  order  to  establish  his  title,  need  only  show  occu- 
pancy by  the  defendant  as  his  tenant.* 

Hdn.  —  Heirs  may  maintain  an  action  for  rent  accruing  after 
the  death  of  the  lessor.* 

Tinonal  BsproMntetiYei.  —  An  action  for  rent  accruing  previous  to 
the  death  of  the  lessor  must  be  maintained  by  the  personal  rep- 
resentatives of  the  lessor.  • 

(3)  Against  Wham  Lies — AMlgBM  of  Lmm.  —  The  assignee  of  a 
lease  who  enters  into  possession  of  demised  premises  thereunder 
is  liable  for  the  rent  while  he  occupies  the  premises.* 

JoiiLt  Scfeadaatf.  —  A  joint  action  against  several  defendants  may 
be  brought  to  recover  rent  reserved  upon  several  pieces  of  land 
owned  by  them  in  severalty.^     Under  the  general  rule  that  per- 

in  his  occupation  by  the  other,  is  en-  of  action.     La  Dow  v.  Arnold,  14  Wis. 

titled  to  the  same  remedies  as  though  458. 

no    relation    of    cotenancy    existed."  S.  Klernan  v,  Terry,  26  Oregon  494. 

Boley  V,  Barutio,   120  111.   192  \ciHng  4.  King  v,  Anderson,  20  Ind.  385. 

Illinois  Cent.  R.  Co.  v,  Thompson,  116  6.  King  v.  Anderson,  20  Ind.  385. 

111.  159;   Oakes  v,  Oakes,  16  111.  106;  Action  to  Sent  Altar  Tennlsatian  of 

Chapin  v.  Foss,  75  111.  280I.  Tmit.  —  Where  a  trust  has  been  termi- 

Law  of  liability.  —  This  Is  a  question  nated  by  the  death  of  the  catui  qve 
of  substantive  right  rather  than  aques-  trusty  and  a  power  of  sale  for  distribu- 
tion of  pleading,  as  at  common  law  tion  is  defeated  by  an  election  of  the 
one  tenant  in  common  or  joint  tenant  remaindermen  to  take  the  land,  the 
Is  not  liable  to  his  cotenant  for  a  executor  has  no  authoritjr  to  collect 
mere  use  and  occupation  under  an  im-  rents  and  may  not  maintain  an  action 
plied  contract,  and  therefore  in  the  ab-  for  such  rents.  Smith  v.  Farmer  Type 
sence  of  an  express  contract  an  action  Founding  Co.,  17  Misc.  Rep.  (N.  V. 
will  not  lie.     See  article /<«»/  Tenants  City  Ct.)  311. 

and     Tenants    in   Common^    Am.    and  6.  Clark  v.   Aid  rich,  4  N.  Y.  A  pp. 

Eng.  Encyc.  of  Law.    See  also  the  ar-  Dlv.  523. 

tide    bearing    the  same  title  In   this  liaUUty  Torminatod  by  Awdgiiniont  — 

work,  vol.  II,  p.  757,  If,  however,  the  assignee  of  a  lease  as- 

1.  Cahoon  v,  Kinen,  42  Ohio  St.  190.  signs  his  interest  and  ceases  to  occupy 

8.  Uso   and    Ooonpation.  —  For.  code  the  premises,  his  liability  for  rent  is 

cases  concerning  the  action  for  use  and  terminated.     Clark  v,  Aldrich,  4  K.  Y. 

occupation,  see  supra,  I.  i.  a,  (i)  Action  App.  Div.  523. 

for  Use  and  Occupation,     Ten   Eyck  v,  7.  Van    Rensselaer   v.    Layman,    39 

Houghtaling,  12  How.  Pr.  (N.  Y.  Su-  How.  Pr.  (N.  Y.  Supreme  Ct.)  o. 

preme  Ct )  523.  Sevtral  Judgment  Hay  Bo  BonoBTod.  — 

All  material  facts  must  be  averred.  Where  such  joint  action   against  sev- 

It  is  not  intended  by  the  code  to  dis-  eral  defendants  is  brought,  a  several 

pense   with   the   necessity  of  averring  judgment  against  them   may   be  ren- 

every  fact  essential  to  a  complete  cause  dered  for  their  respective  proportions 
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sons  severally  liable  on  the  same  instrument  may  be  joined  as 
defendants,  a  principal  and  a  surety  in  a  lease  may  be  joined.* 

(4)  Complaint  —  (a)  Constniction  of.  —  Where  a  complaint  in  an 
action  to  recover  rent  is  demurred  to  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  the  court 
will  only  inquire  whether  it  can  gather  from  the  pleadings  the 
requisite  facts,  ignoring  all  immaterial  matter  and  unnecessary 
allegations.* 

(b)  Allegatioxu.  —  A  complaint  is  not  bad  for  failure  to  aver  the 
contract  relation  of  landlord  and  tenant  where  from  the  facts 
stated  the  law  will  imply  the  existence  of  such  relation.'  Where 
the  complaint  is  on  an  express  covenant  to  pay  rent,  it  need  not 
allege  ownership  of  the  premises,**  or  that  the  plaintiff  performed 
any  conditions  except  those  required  by  the  contract  as  set 
forth ;  *  nor  need  the  plaintiff,  where  the  action  is  brought  on  an 
express  covenant  to  pay  rent,  allege  or  prove  that  the  defendant 
occupied  or  enjoyed  the  premises.®     The  complaint  will  not  be 

of  the  rent,  where  an  apportionment  of  lessor  against  the  lessee  and  the  guar- 

the  whole  rent  claimed  is  necessary,  antor,  in  which  case  the  obligation  of 

Van   Rensselaer  v.  Layman,  39  How.  the  lessee  is    primary  and    absolute, 

Pr.  (N.  Y.  Supreme  Ct.)  9.  while  that  of  the  guarantor  is  second- 

Jndgmont  Against  One  of  Several  Joint  ary  and  conditional. 

Leneei.  —  In  Look  Ding  v.  Kennedy,  7  Failnre  to  Object  to  Bnoh  Miigoinder.  — 

Colo.  App.   72,   which  was   an  action  Though  the  obligations  of  the  lessee 

for  rent,  the  different  firms  and  persons  and  the  guarantor  are  separate  and  not 

who  executed  the  lease  on  which  the  joint,  yet  where  a  misjoinder  is  not 

action  was  brought  executed  it  jointly,  objected  to  in  the   court  below,  such 

It  was  held  that  as  to  them  it  was  con-  objection  cannot  be  raised  on  appeal, 

sequently  joint  and  several,  and  that  Tibbits  v.  Percy,  24  Barb.  (N.  Y.)  39. 

judgment  could  be  taken  against  any  8.  Marix  v.  Stevens,  10  Colo.  261. 

firm  or  person  who  was  a  party  to  it,  8.  Betts  v.  Quick,  114  Ind.  165.     In 

though  not  against  an  individual  of  a  this  case  the  complaint  charged  that 

firm.  the    defendant    was   indebted    to    the 

Joint  Oeonpation  by  Bnbtenanti  Keoee-  plaintiff  in  a  certain  sum  for  the  rent 

ary.  —  In    Pierce   v.    Minturn,    i    Cal.  of  described  real  estate.     It  was  held 

470,  it  was  held  that  a  joint  action  can-  that  the  law  would  imply  from  such 

not  be  sustained  by  a  lessor  against  statement  the  existence  of  the  contract 

two  subtenants  of  the  lessee  who  did  relation  of  landlord  and  tenant,   and 

not  occupy  jointly.  that  the  complaint  was  not  bad  for  fail- 

1.  Carman  v.  Plass,  23  N.   Y.  286;  ure  to  aver  such  fact;  and  that  even 

Lucy  V.  Wilkins,  33  Minn.  21,  where  it  though  the  averments  of  the  complaint 

was  held  that  a  guarantor  of  the  pay-  were    indefinite    and     uncertain,    the 

ment  of  rent  accruing  on   a   written  remedy  was  by  a  motion  to  make  more 

lease,  whose  undertaking  is   indorsed  specific,  and  not  bv  demurrer, 

thereon,  may  be  sued  jointly  with  the  Action  on  Kote for  Rent.  —  In  Simpson 

principal  debtors.  v,  Earle,  87  Ga.  215,  which  was  an  ac- 

Gon^  Where  Guaranty  Is  by  Separate  tion  by  the  payee  of  a  note  stating  on 

Inetmment.  —  In   Tibbits  v.  Percy,  24  its  face  that  it  was  given  for  rent,  it 

Barb.  (N.  Y.)  39,  it  was  held  that  the  was  held  that  the  declaration  need  not 

obligation  of  a  lessee  for  the  payment  allege  the  relation  of  landlord  and  ten- 

of  the  rent  reserved  in  the  lease,  and  ant. 

the  obligation  of  a  third  person  who,  4.  Havemeyer  v.  Switzer,   15   Misc. 

by  a  separate  instrument  executed  at  Rep.  (N.  Y.  City  Ct.)  620. 

the  time  of  the  lease,  guarantees  the  5.  Havemeyer  v.  Switzer,   15   Misc. 

payment  of  the  rent  by  the  lessee,  are  Rep.  (N.  Y.  City  Ct.)  629. 

separate  and  not  joint  obligations,  and  6.  Weston  v.  Ryley,   15  Misc.  Rep. 

will   not  support  a  joint  action  by  the  (N.  Y.   City  Ct.)  638:    Havemeyer   r. 
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bad  where  the  duration  and  commencement  of  the  term  can  be 
inferred  therefrom  with  reasonable  certainty.*  In  a  suit  by  the 
alienee  of  the  lessor,  he  need  not  file  with  or  make  part  of  his 
complaint  either  his  deed  from  the  lessor*  or  his  assignment  of 
the  lease  or  copies  thereof.*  A  complaint  against  the  assignee 
of  a  lease  by  deed-poll  should  aver  that  the  defendant  took  and 
held  possession  by  virtue  of  the  assignment.^ 

Wliare  the  Hein  of  a  Lonor  Sao  to  recover  rent,  their  interests  being 
different,  the  complaint  should  show  the  relative  interests  of  the 
different  heirs.* 

{t\  Deoeriptioii  of  FremiiM.  —  The  premises  are  sufficiently  described 
if  they  can  be  ascertained  and  located  from  the  allegations  of  the 
complaint.* 

(5)  Answer,  —  In  an  action  for  rent  or  breach  of  covenant 
therefor,  the  tenant  may  plead  eviction  '^  or  a  surrender  by  opera- 

Switzer,  15  Misc.  Rep.  (N.  Y.  City  Ct.)  ment  he  entered  into  the  premises  and 

629.     See  also  Gilhooley  v.  Washing-  took    and     retained    possession,    etc 

ton,  4  N.  Y.  217;    Marix  v,  Stevens,  10  Upon  demnrrer  the  complaint  was  held 

Colo.  261.  defective  for  failure  to  aver  that  the 

Where,  in  an  action  to  recover  two  defendant  took  and  held  possession  by 

months'   rent,   the    defendant    denies  virtue  of  the  assig^nment. 

only  the  allegation  that  he  occupied  the  Inference  that  the  assignee  entered 

rented  premises,  the  plaintiff 's  cause  of  by  virtue  of  the  assignment    is    not 

action  is  thereby  admitted.     Weston  v,  necessary;  and  if  a  material  allegation 

Ryley,  15  Misc.  Rep.  (N.  Y.  City  Ct.)  can  ever  be  made  by  inference,  it  can 

638.  only  be  where  such  inference  follows 

1.  Havemeyer  v.  Switzer,  15  Misc.  necessarily  from  facts  stated.  La  Dow 
Rep.  (N.  Y.  C:ity  Ct.)  629.  v.  Arnold,  14  Wis.  458. 

2.  Kennard  v.  Harvey,  80  Ind.  37.  5.  King  v.   Anderson,    20   Ind.  385, 
8.  Kennard  v.  Harvey«  80  Ind.  37,    holding  that  where  some  of  the  heirs 

where  the  court  said:  "  There  can  be  by  whom  the  suit  was  brought  were 
no  doubt,  therefore,  in  regard  to  the  the  children  of  the  lessor,  and  some  his 
right  of  the  appellant,  as  the  alienee  of  grandchildren,  the  complaint  should 
Polk,  to  maintain  this  action  in  her  show  the  relative  interests  of  the  dififer- 
own  name,  without  making  her  ent  heirs,  and  that  if  it  does  not,  and 
grantor  or  assignor  a  party  to  the  ac-  the  deficiency  be  not  supplied  by 
tion.  Nor  was  it  necessary  that  the  proof,  a  decree  of  the  lower  court  fix- 
appellant  should  make  either  her  deed  ing  the  sums  due  to  the  different  plain- 
from  Polk  or  his  assignment  of  the  tiffs  must  be  set  aside, 
lease  to  her  a  part  of  her  complaint.  6.  Kiernan  r.  Terry,  26  Oregon  494, 
The  deed  and  the  assignment  of  the  where  the  court  said:  "  It  is  not  an 
lease  would  be  proper  and,  perhaps,  uncommon  thing  in  practice  to  describe 
necessary  items  of  evidence  on  the  trial  premises  leased  as  those  certain  prem- 
of  the  cause;  but  neither  of  them  was,  ises  situated  (giving  the  county  and 
in  any  sense,  a  part  of  the  appellant's  state),  now  in  the  possession  of,  or  now 
cause  of  action,  as  stated  in  each  para-  occupied  by,  some  certain  person  (nam- 
graph  of  her  complaint.  In  this  re-  ing  him);  and  no  question  is  made  of 
spect  the  case  before  us  is  similar  to  the  sufficiency  of  such  a  description.** 
that  of  a  suit  by  the  assignee  of  a  7.  Jennings  v.  Bond,  14  Ind.  App. 
promissory  note  against  the  makers  282.  In  this  case  the  answer  was  held 
thereof."  substantially   to    aver    a  constructive 

4.  La  Dow  V.  Arnold,   14  Wis.  458;  eviction   by  showing   that   the    lessor 

Turner  v,  Richardson,  7  East  335.  brought  an  action   to  oust  the  tenant. 

In  La  Dow  v.  Arnold,  14  Wis.  458,  and  that  thereupon  both  the  tenant  and 

the  complaint  for  rent  alleged  that  the  his  subtenant  removed  from  the  prem- 

defendant  was  the  assignee  of  a  lease  ises  and  turned  the  keys  over  to  the 

by  deed-poll,  and  that  after  the  assign-  lessor.     It  was  not  necessary   10  allege 
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tion  of  law  or  by  agreement  of  the  parties.^ 

Ooimtorolaim.  —  Where  a  tenant  has  a  cause  of  action  against  his 
landlord  for  wrongfully  interfering  with  his  enjoyment  of  the 
premises  rented,  such  cause  of  action  is  a  counterclaim  in  an 
action  against  the  tenant  by  the  landlord  to  recover  rent  for  a 
period  including  that  of  such  interference.* 

Oencral  Denial.  —  Where  in  an  action  to  recover  rent  the  defend- 
ant interposes  a  general  denial,  he  cannot  show  under  such  gen- 
eral denial  that  prior  to  the  termination  of  the  lease  the  plaintiff 
had  conveyed  the  premises  without  reserving  the  rent.* 

Miareprofentation.  —  Where  the  answer  alleges  misrepresentation 
as  to  the  premises,  it  must  state  the  time  of  the  misrepresenta- 
tion, whether  it  was  wilful,  or  made  as  an  inducement  to  the 
hiring,  and  that  it  was  relied  upon  by  the  tenant.* 

8.  To  Beoover  Poeaesaion  —  a.  At  Common  Law  —  Ejectment, 
—  For  the  procedure  in  the  common-law  action  of  ejectment  by 

further  that  the  tenant  had  not  had  that  the  tenant  had  a  right  to  vacate 
possession  of  the  premises  since  then,  and  must  allege  a  consideration  to  sus- 
When  a  surrender  is  once  pleaded,  the  tain  the  promise  of  the  landlord, 
presumption  is  that  the  status  thus  WilM  Traspais  of  Landlord.  —  Dam- 
established  continues  until  the  con-  ages  for  wilful  trespass  of  a  landlord 
trary  is  made  to  appear.  upon  demised  premises  are  not  a  sub- 
1.  Lafferty  v.  Hawes,  63  Minn.  13.  ject  of  set-oft  against  rent  due  upon 
When  DewnM  of  Snrrendar  Hot  Avail-  lease;  and  damages  for  trespass  as 
aUo.  —  In  Weston  v.  Ryley,  15  Misc.  such,  and  not  in  itself  constituting  a 
Rep.  (N.  Y.  City  Ct.)  638,  it  was  held  breach  of  the  covenant  declared  on, 
that  the  defense  of]  surrender  and  cannot  be  proved  for  the  purpose  of 
acceptance  is  not  available  in  an  action  recoupment.  Levy  v.  Bend,  i  E.  D. 
for  rent  payable  in  advance  where  the  Smith  (N.  Y.)  169. 
facts  pleaded  as  a  defense  occurred  FaUnro  of  Leasor  Fully  to  Perform  Ko 
after  the  rent  was  due.  Befonse.  —  In  Kelsey  v.  Ward,  38  N.  Y. 
8.  Goebel  v.  Hough,  26  Minn.  252.  83,  it  was  held  that  an  action  for  rent 
In  an  action  for  rent,  the  tenant  may  is  not  barred  by  the  failure  of  the  lessor 
set  up  as  a  counterclaim  damages  aris-  fully  to  perform  his  contract,  where  the 
ing  from  a  landlord's  breach  of  a  col-  lessees  entered  into  possession  and 
lateral  agreement  not  amounting  to  an  occupied  the  premises.  The  remedy  in 
eviction.  Walker  v.  Shoemaker,  4  such  case  is  by  recouping  their  dam- 
Hun  (N.  Y.)  579.  In  thi^  case  a  land-  ages  from  the  rent  or  by  a  separate  ac- 
lord,  being  desirous  of  repairing  the  tion  to  recover  damages, 
roof  of  his  building,  agreed  with  the  S.  Wilbur  v,  Collin,  4  N.  Y.  App. 
tenant  that  if  he  were  allowed  to  enter  Div.  417. 

upon  and  repairthepremises,  he  would  4.  Levy  v.  Bend,  i  E.  D.  Smith  (N. 

do  the  work  with  diligence,  care,  and  Y.)  169. 

caution.    This  he  failed  to  do,  whereby  EfBBOt  of  Belay  in  Alleging  Miirepreeen- 

the  tenant  was  injured.     It  was  held  tation.  —  Although  a  tenant  may  de- 

that   the  damages   sustained  thereby  fend  on  the  ground  of  misrepresenta- 

might  be  set  up  by   the   tenant  as  a  tion  in  the  lease,  the  rule  applies  that 

counterclaim  in  an  action  brought  by  one  electing  to  disaffirm  a  contract  for 

the  landlord  to  recover  rent.  fraud  must  act  promptly  after  discov- 

In  Lansing  r.  Thompson,  8  N.   Y.  ery  of  such  fraud.     Bell  v.  Baker,  43 

App.  Div.  54,  it  was  held  that  a  coun-  Minn.  86,  holding  that  where  a  tenant 

terclalm  in  an  action  for  rent,  which  who  has  leased  for  three  years  occupies 

alleges  that  after  the  premises  became  for  two  years  or  more,  he  cannot  set  up 

untenantable    the    landlord    promised  as  a  defense  for  the  remaining  rent  the 

the  tenant  a  sum  of  money  if  he  would  false  representations  of  the  plaintiff  in 

remain  in  possession,  must  also  show  inducing  the  lease. 
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a  landlord  against  his  tenant  to  recover  possession  of  demised 
premises,  see  article  EJECTMENT,  vol.  7,  p,  260. 

b.  Summary  Proceedings  under  Statutes— (i)  Generally. 
—  By  statute  in  almost  all  the  states  a  remedy  is  provided  in  the 
nature  of  a  summary  proceeding  by  which  the  landlord  may  regain 
possession  of  premises  wrongfully  retained  by  a  tenant.^ 

PnrpoM.  —  The  sole  purpose  of  the  proceeding  under  such  stat- 
utes is  to  determine  the  immediate  possession  of  the  demised 
premises  as  between  the  landlord  and  the  tenant  wrongfully  in 
possession.*  If  any  other  question  than  such  as  relates  to 
the  tenancy  and  the  holding  over  is  to  be  litigated  between  the 
parties,  recourse  must  be  had  to  an  action  instead  of  this  sum- 
mary proceeding.* 

(2)  In  What  Cases.  —  The  statutory  provisions  as  to  summary 
proceedings  are  in  the  main  similar  in  the  different  states.  They 
differ,  however,  more  or  less  as  to  the  cases  in  which  such  pro- 
ceedings are  properly  resorted  to.  Thus  it  is  held  that  a  landlord 
is  entitled  to  such  proceedings  to  dispossess  his  tenant  where  such 
tenant  or  lessee  holds  over  beyond  the  expiration  of  his  term  with- 
out permission ;  ^  where  a  tenant  at  will  or  at  sufferance  holds  over 

1.  These  statutes  are  based  upon  the  to  assert  his  own  right  of  possession. 

Stat.  II  Geo.  II.,  §  19.  Robinson  v.  Morgan,  58  N.  H.  412. 

In  most  of  the  states  of  this  country,  8.  Benjamin  r.  Benjamin,  5  N.  Y. 

the   right  of   the  landlord   to  recover  383. 

possession   by   summary  proceedings,  4.  Alabama,  —  Civ.  Code  (1886),  vol. 

though  it  exists,  is  not  given  by  a  sepa-  i,  §  3382;    Espalla   v.  Gottschalk,  95 

rate  statute,  but  is  included  in  statutes  Ala.  254;    Nicrosi  v.  Phillipi,  91  Ala. 

authorizing    proceedings    for   forcible  299;    King  v.   Boiling,   77    Ala.   594; 

entry  and  detainer.     Where  this  is  the  Beck  v.  Glenn  69  Ala.  121. 

case,  however,   the    landlord's  action  Arkansas,  —  Parker  r.  Geanr,  57  Ark. 

where  the  entry  is  lawful  and  the  de-  301;    James   v.   Miles,   54    Ark.    460; 

tainer  is  without  force,  and  unlawful  Johnson  v.  West,  41  Ark.  535;  Buckner 

only  bv  reason  of  the  expiration  of  the  v.  Warren,  41  Ark.  532:  Miller  v,  Tur- 

tenant  s  estate,  or  the  violation  by  him  ney,   13  Ark.  385;    Thorn  v.  Reed,  i 

of  the  agreement  between  himself  and  Ark.  480. 

his  landlord,  is  clearly  distinguished  California,, —  Deering's    Code    Civ. 

from  the  action  of  forcible  entry  and  Pro.,  §  1 161;  Ray  v.  Armstrong,  4  Cal. 

detainer  proper.    In  a  few  states,  how-  208;    Rogers  v,  Hackett,  49  Cal.  121; 

ever,   summary   proceedings    are    ex-  Jones  v.   Durrer,  96  Cal.  95;    Pico  v. 

pressly  provided    for    by    a    separate  Cuyas,  48  Cal.  639;  McCarthy  v,  Yale, 

statute.     In  this  article  proceedings  by  39  Cal.  585;  Silva  v.  Campbell,  84  Cal. 

the  landlord  to  regain  immediate  pos-  420. 

session  of  premises  wrongfully  held  by  Colorado,  —  Klopfer  v,  Keller,  i  Colo, 

the  tenant  will  be  treated  of  as  sum-  410. 

mary  proceedings,  whether  authorized  Coitnecticut.  —  Gen.       Stat.       (1888), 

expressly  as  such  or  under  the  statutes  §  1355;    Colt  v.   Eves,   12  Cono.  243; 

governing  the  action  of  forcible  entry  White    v.  Bailey,   14  Conn.   271;    Du 

and  detainer.  Bouchet  v,   Wharton,    12    Conn.   533; 

8.  The  requirement  of  the  recogni-  Fox  v.  Nathans,  32  Conn.  348;  Peck  v. 

zance  provided  by  law  to  pay  rent  and  Peck,  35  Conn.  390. 

damages  in  a  case  where  the  defendant  Georgia,  —  Code  (1895),  §  4813;  Huff 

in  landlord  process  pleads  title,  should  v,  Markham,  70  Ga.  284. 

the  plaintiff  prevail,  does  not  estop  the  Illinois,  —  Rev.  Stat.  (1893),  p.  1973* 

plaintiff  in   such  process  to  deny  the  par.  2;    Doran  v.  Gillespie,  54  111.  366; 

existence  of  the  defendant's  tenancy  or  Reed  z'.  Hawley,  45  111.  40;    Webb  v. 
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after  the  determination  of  his  estate  by  notice  to  quit ;  ^  where  he 
continues  in  possession  of  the  premises  after  default  in  payment  of 
rent  for  the  prescribed  time  after  such  rent  is  payable ;  *  where  he 
fails  to  perform  other  covenants  or  conditions  of  the  lease  by 

Heyman,  40  III.  App.  335;  Patterson  v.  New  York.  —  Barry  v.  Smith,  i  Misc. 

Graham,  40  111.  App.  399;  Ball  v.  Peck,  Rep.  (N.  Y.  County  Ct.)  340. 

43  III.  4]82;  Phelps  v.  Randolph,  147  9.  California.  —  Skaggs  v.  Emerson, 
111.  335;  Leary  v.  Pattison,66  111.  203.  50  Cal.  6;    Gage  v.  Bates,  40  Cal.  385; 

Indiana.  —  Rev.  Stat.  (1894),  S  7106.  Roussel  v.  Kelly,  41  Cal.  360. 

Iowa,  —  Code  (1888),  §  361 1;  McLain  Illinois.  —  Cone  v.  Woodward,  65  111. 

V.  Calkins,  77  Iowa  468.  477;    Woodward  v.  Cone,  73  111.   241; 

Louisiana.  —  Godclxaux  v.  Bauman,  Patchell  v.  Johnston.  64  111.  305. 

44  La.  Ann.  253.  Massachusetts.  —  Borden   v.   Sackett, 
Maine,  —  Rev.  Stat.  (1883),  p.  786.  113  Mass.  214. 

Massachusetts.  —  Pub.  Stat.  (1882),  p.  Michigan,  —  Chamberlin  v.  Brown,  2 

1024;  Borden  v.  Sackett,  113  Mass.  214.  Dougl.  (Mich.)  120;    McSloy  v.  Ryan, 

Michigan.  —  Rev.  Stat.  (i882)»  §  8295 ;  27  Mich,   no;    Moody  v.  Seaman,  46 

Judd  V.  Fairs,  53  Mich.  518.  Mich.   74;    Bennett  v.    Robinson,    27 

Minnesota.  —  Wright   v,   Gribble,  26  Mich.  26. 

Minn.  99.  New  York,  —  People  v.  Keteltas,  12 

New  Hampshire »  —  Pub.  Stat.  (1891),  Hun  (N.  Y.)67;    Lang  v.   Everling,  3 

p.  673.  Misc.  Rep.  (N.  Y.  C.  PI.)  530;  Burnett 

New  Jersey.  —  Gen.  Stat.  (1709-1895),  v.  Scribner,  16  Barb.  (N.  Y.)  621;  Du- 

vol.  I,  p.  1596.  rant  Land    Imp.   Co.    v.    Thorn pson- 

Neiv  York.  —  Code  Civ.  Pro.,  §  2231;  Houston   Electric    Co.,   23   Civ.    Pro. 

Smith    V.    Littlefield,    51    N.    Y.   539;  Rep.  (N.  Y.  C.  PI.)  29,  2  Misc.  Rep.  (N. 

Miller  v.  Levi,  44  N.  Y.  489;  Barry  v.  Y.)  182;    Griffin  v.  Clark,  33  Barb.  (N. 

Smith,   69   Hun  (N.   Y.)  88;   Sims  v.  Y.)46;  Paine  v.  Trinity  Church,  7  Hun 

Humphrey,4Den.  (N.  Y.)i85;  Manhat-  (N.  Y.)  89;    Bostwick  v.  Frankfield,  11 

tan  L.  Ins.  Co.  v,  Gosford,  3  Misc.  Rep.  Hun  (N.   Y.)  475;    Posson  v.  Dean,  8 

(N.  Y.  C.  PI.)  509.  Civ.   Pro.   Rep.  (Orleans  County  Ct.) 

Ohio.  —  Rev.  Stat.  (1897),  g  6600.  177;  Armstrong  v.  Cummings,  30  Hun 

Pennsylvania.  —  Bright.   Purd.    Dig.  (N.  Y.)  313;  People  v.  Bennett,  14  Hun 

(i2th  ed.),  p.  1 163.  (N.  Y.)  58;   Johnson  v.  Oppenheim,  55 

South  Dakota. —Wi\\i9im%  v.  Wait,  2  N.  Y.  280;    People  v.  Kelsey,  14  Abb. 

S.  Dak.  210.  Pr.  (N.  Y.  Supreme  Ct.)  372;  Witty  v, 

Vermont.  —  Rev.  Stat.  (1894),  §  1560;  Acton,  (Supreme  Ct.)  9  N.   Y.  Supp. 

Middlebury  College  v.  Lawton,  23  Vt.  247;    Hasbrouck  v.  Stokes,  (C.   PI.)  13 

688;    Barton  v.  Learned,  26  Vt.    192;  N.  Y.  Supp.  333;  Burrell  v.  Do  Sim,  10 

Davis  V.  Hemenway,  27  Vt.  589;  Bald-  Misc.  Rep.  (N.  Y.  C.  PI.)  745;    Stover 

win  V.  Skeels,  51  Vt.   121;    Pitkin  v.  v,  Chasse,  9  Misc.  Rep.  (N.  Y.  C.  PI.) 

Burch,  48  Vt.  521;    Horan  v,  Thomas,  45;  Horton  v.  New  York  Cent.,  etc.,  R. 

60  Vt.  325.  Co.,  12  Abb.  N.  Cas.  (N.  Y.  Supreme 

Wisconsin.  —  Sanb.     &     B.     Annot.  Ct.)  30;  Hartley  *.  Meyer,  2  Misc.  Rep. 

Stat.,  §  3358.  (N.  Y.  C.  PI.)  56;  Matter  of  Hosley,  56 

1.  This  is  the  case  in  all  the  states  Hun  (N.  Y.)  240;  Gregg  v.  Boyd,  69  Hun 

whose  statutes  are  cited  in  the  preced-  (N.  Y.)  588;  Brown  v.  New  York,  66  N. 

ing  note   save   Connecticut^    Ohio^  and  Y.  385;  People  v.  Dudley,  58  N.  Y.  323. 

Vermont.  Pennsylvania.  —  Mohan     v.     Butler, 

Massachusetts.  —  Howard     v.     Mer-  112  Pa.  St.  590. 

riam,  5  Cush.  (Mass.)  563;  Hildreth  v.  Lafue  of  Tarnished  House.  —  In  New 

Conant,   10   Met.  (Mass.)  298;    Dakin  Kt^r^  the  provisions  of  the  Revised  Stat- 

V,  Allen,  8  Cush.  (Mass.)  33;  Kinsley  utes  authorizing  the  dispossession  of 

V.  Ames,  2  Met.  (Mass.)  29.  a  tenant  by  summary  proceedings  for 

Michigan,  —  Huyser    v.    Chase,    13  nonpayment  of  rent  are  applicable  to  a 

Mich.  98;  Raynor  v.  Haggard,  18  Mich,  lessee  of  a  furnished  house  at  a  gross 

72;  Rawson  v.  Babcock,  40  Mich.  332;  rent.     The  furniture  in  such  a  case  is 

Wilson  V.  Merrill,  38  Mich.  707;  Allen  but  an  incident,  and  the  rent  issues  out 

V.  Carpenter,   15  Mich.  25;    Benfey  v,  of  the  land  only.     Armstrong  tr.  Cum« 

Congdon,  40  Mich.  285.  mings,  20  Hun  (N.  Y.)3i3. 
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which  the  property  is  held  than  the  one  for  the  payment ;  *  where 
he  has  used  the  demised  premises  for  some  illegal  or  immoral 
purpose;*  or  where  he  fraudulently  removes  from  the  premises 
without  leaving  sufficient  property  thereon  to  secure  at  least 
three  months*  rent,  or  refuses  to  give  security  for  the  payment  of 
the  same.* 

(3)  Requisites  to  Maintain  — Balation  of  Landlord  and  Tenant  Ewtntiil. 
—  To  authorize  summary  proceedings  the  conventional  relation 
of  landlord  and  tenant  must  be  shown  to  exist  between  the  par- 
ties.^    It  is  not  sufficient  to  sustain  the  action  that  such  relation 

1.  Cal.  Code  Civ.  Pro.«  §1161;  Opera  /luAaiui.  —  Burgett    v.  Bothwell,  86 

House,   etc.,   Assoc,   v.  Bert,  52  Cal.  Ind.  149;    Hamline  v,  Engle,  14  Ind. 

471:  Kelly  V,  Teague,  63  Cal.  68.  App.  685;  Blair  v.  Porter,  12  Ind.  App. 

In  Yormont  such  summary  process  29I6. 

for  possession  of  premises  held  by  a  Kentucky.  —  Sale   v.    Crutchfield,    8 

lessee  after  breach  of  stipulation  of  Bush  (Ky.)  642. 

lease  lies  only  where  ejectment  would  Massachusetts,  —  Hart     v.     Boutoo, 

lie    for    breach    of    such    stipulation.  152  Mass.  440. 

Hadley  v.  Havens,  24  Vi.  520.  Michigan.  —  Kusterer    v.    Wise,   59 

8.  Gen.   Stat.   Conn.  (1888),  §  1363;  Mich.  382;  Hill  v,  Olin,  82  Mich.  643. 

Prescoit  V.  Kyle.  103  Mass.  381 ;  Stearns  New    Hampshire.  —  Stockbridge    v. 

V.  Hemmens,  21  Abb.  N.  Cas.  (N.  Y.  Nute,  20  N.   H.  271;    Leavitt  v.  Wal- 

C.  PI.)  312;  Shaw  V.  McCarty,  2  Civ.  lace,  12  N.  H.  489. 

Pro.  Rep.  (N.  Y.  C.  PI.)  23;  Goelet  v.  New  Jersey.  — State  t^.  Staiger,  52  N. 

Lawlor,  16  Misc.  Rep.  (N.  Y.  Supreme  J.  L.  350;   State  v.  Jersey  City  Forge 

Ct.)  59;  McGarvey  v.  Puckeit,  27  Ohio  Co.,  38  N.  J.  L.  74;  State  v.  Idler,  54 

St.  669;  Justice  V.  Lowe,  26  Ohio  St.  372.  N.  J.  L.  467. 

Where  the  violation  of  the  law  has  New  York,  —  Matthews  v.  Matthews, 

ceased  prior  to  the  application  for  the  49  Hun  (N.  Y.)346;  People  t^.  Simpson, 

warrant,  no  proceedings  for  the  sum-  28  N.  Y.  55;    Birdsall  v.  Phillips,  17 

mary   removal  of  the   tenant  can   be  Wend.  (N.  Y.)  464;  Kelly  v.  Smith,  (C. 

taken.    Shaw  v.  McCarty,  2  Civ.  Pro.  PI.)  16  N.  Y.  Supp.  521;  Goelet  v.  Roe, 

Rep.  (N.  Y.  C.  PI.)  23.  14  Misc.  Rep.  (N.  Y.  C.  PI.)  28;  DolitUe 

S.  Bright.  Purd.  Dig.  Pa.  (12th  ed.),  v.  Eddy,  7  Barb.  (N.  Y.)  74;  People  v. 

1169;   Geisenberger  V.  Cerf,  i  Phila.  Annis,  45  Barb.  (N.  Y.)  304;  Haywood 

Pa.)  17;  Grider  v.  Mclntyre,  6  Phila.  v.  Miller,  3  Hill  (N.  Y.)  90;  Russell  w. 

(Pa.)    112;    Freytag    v.    Anderson,    i  Russell,  32  How.   Pr.  (N.  Y.  Supreme 

Rawle  (Pa.)    73,    i    Ashm.   (Pa.)    98;  Ct.)  400;  People  v.  Bigelow,  11  How. 

Black  V.  Alberson,  i  Ashm.  (Pa.)  127.  Pr.  (N.  Y.  Supreme  Ct.)  83;  Sims  v, 

InKewTork]it  is  held  that  the  pro-  Humphrey,  4  Den.  (N.  Y.)  185;  Ward 

ceedings  will  also  lie  where  the  lessee,  v.  Burgher,  90  Hun  (N.  Y.)  540;  Boyd 

being  in  possession  under  a  lease  for  a  v.  Sametz,  17  Misc.  Rep.  (N.  Y.  Second 

term  of  three  years  or  less,  has,  during  Dist.  Ct.)  728. 

the  term,  taken  the  benefit  of  an  in-  North  Carolina.  —  Hughes  v.  Mason, 

solvent  act,  or  has  been  adjudicated  a  84  N.  Car.  472;  McCombs  v.  Wallace, 

bankrupt,  under  a  bankrupt  law  of  the  66  N.  Car.  481;  McMillan  v.  Love,  72 

United  States.     N.  Y.  Code  Civ.  Pro.,  N.  Car.  18;  Greer  w.  Wilbar,  72  N.  Car. 

g  2231,  as  amended  by  Laws  of  1885,  c.  592;    Forsvthe  v.  Bullock,  74  N.  Car. 

13,  §  I,  and  Laws  of  1894,  c.  333.  135;  Medlin  v,  Steele  75  N.  Car.  154; 

4.  Calijornia,  —  Walls  v,  Preston,  28  Riley  v.  Jordan,  75  N.  Car.  180;  Foster 

Cal.  225;  Reay  t/.  Cotter,  29  Cal.  168.  v.   Penry,  77    N.    Car.    160;    Sanders 

Connecticut,  —  Richmond    v.  Stahle,  v.  Ellington,  77  N.  Car.  255;  Meroney  v. 

48  Conn.  22.  Wright,    81     N.    Car.    390;    Johnson 

District  of  Columbia,  — Jennings  v,  v.  Hauser,  82  N.  Car.  375;    Parker  v. 

Webb,  (D.  C.)  20  Wash.  L.  Rep.  146.  Allen,  84  N.  Car.  466;  Credle  v.  Gibbs, 

Georgia, — Sykes  v.  Benton,  90  Ga.  65  N.  Car.  192;  Hahn  v.  Guilford,  87 

402;    Morrow  v.  Sawyer,  82  Ga.  226;  N.  Car.  172. 

Sloat  V,  Rountree,  87  Ga.  470;  Sutton  Pennsylvania,  —  White    v.    Arthurs, 

V,  Hiram  Lodge,  83  Ga.  772.  24  Pa.  St.  96. 
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has  arisen  by  operation  of  law.^  It  is  also  necessary  that  such 
conventional  relation  should  exist  at  the  time  of  the  institution  of 
the  proceedings.* 

Holding  Hostile  to  Luidlord.  —  Where  the  entry  is  under  a  claim  of 
title  hostile  to  the  landlord,  and  not  under  or  by  virtue  of  his 
demise,  there  can  be  no  such  privity  between  the  parties  as  will 
sustain  the  proceeding.*     In  such  case  the  remedy   is  by   an 

Wisconsin,  —  Hunter  v,  Maanum,  78  discharged  under  the  insolvent  law  or 

Wis.  656;    Nightingale  v,   Barens,   47  the  act  for  the  relief  of  his  person  fron) 

Wis.  389;  Diggle  v.  Boulden,  48  Wis.  imprisonment. 

477.  1.  Birdsall  v.  Phillips,  17  Wend.  (N. 

"  The  cases  are  numerous  in  which  Y.)  475;  Evertson  v,  Sutton,  5  Wend, 
this  summary  remedy  has  been  refused  (N.  Y.)  281;  People  v,  Simpson,  28  N. 
because  the  contractor  circumstances  Y.  55;  Benjamin  e^.  Benjamin,  5  N.  Y. 
under  which  the  owner  of  premises  per-  383;  Roach  v.  Cosine,  9  Wend.  (N.  Y.) 
mitted  another  to  take  possession  of  227;  Sims  v.  Humphrey,  4  Den.  (N.  Y.) 
them  contemplated  some  condition  or  185;  People  v,  Bigelow,  11  How.  Pr. 
consideration  apart  from  rent,  or  a  ten-  (N.  Y.  Supreme  Ct.)  83. 
ancy  at  the  mere  sufferance  or  will  of  "By  the  construction  given  to  the 
the  owner."  Matthews  r.  Matthews,  statute,  it  must  appear  that  the  relation 
49  Hun  (N.  Y.)  346  \ciHt^  Dolittle  v,  of  landlord  and  tenant  existed  by  agree- 
Eddy,  7  Barb.  (N.  Y.)  74;  People  v,  ment,  and  not  by  mere  operation  of 
Annis,  45  Barb.  (N.  Y.)  304;  Haywood  law  —  that  the  relation  was  conven- 
V,  Miller,  3  Hill  (N.  Y.)  90;  Russell  zr.  tional."  Marvin,  J.,  in  People  z/.  Simp- 
Russell,  32  How.  Pr.  (N.  Y.  Supreme  son,  28  N.  Y.  55. 

Ct.)  400;  People  V,  Bigelow,  11  How.  In  Burgett  v,  Bothwell,  86  Ind.  149, 

Pr.  (N.  Y.  Supreme  Ct.)  83;   Sims  v,  it  was  held  that  where  a  complaint  for 

Humphrey,  4  Den.  (N.  Y.)  185].  the  recovery  of  real  estate  fails  to  show 

An    action   under  Rev.   Stat.   Wis.,  the  relation  of  landlord  and  tenant  to 

§  3358,  providing  that  any  "  tenant  or  exist  between  the  parties,  which  rela- 

lessee  "   may,   under  certain   circum-  tion  alone  would  confer  jurisdiction,  it 

stances,  be  summarily  dispossessed  by  will  be  insufficient  on  motion  in  arrest 

an  action  before  a  justice,  cannot  be  of  judgment  in  the  Circuit  Court, 

maintained  unless  the  relation  of  land-  Aisignee  of  Sent  Cannot  Ifalntaiii.  — 

lord    and    tenant    exists.     Hunter    v.  In   Chamberlin    v.    Brown,   2    Dougl. 

Maanum,  78  Wis.  656.  (Mich.)    120.    it   was  held  that  a  suit 

In  Matthews  v.  Matthews,  49  Hun  against  a  lessee  to  recover  possession 
(M.  Y.)  346,  it  was  held  that  summary  of  the  demised  premises  on  account  of 
proceedings  cannot  be  maintained  the  nonpayment  of  rent,  etc.,  was  prop- 
where  the  relation  is  not  strictly  that  erly  brought  by  the  lessor  in  his  own 
of  landlord  and  tenant.  name,    although    he    had    previously 

*'  The  action   of    summary   process  assigned  to  a  third  person  the  rents  to 

cannot  be  maintained  unless  the  rela-  accrue  under  the  lease, 

tion  of  landlord  and  tenant  exists  be-  8.  Burnett  v.  Scribner,  16  Barb.  (N. 

tween  the  parties;  nor  unless  the  tenant  Y.)  621;  Benjamin  v.  Benjamin,   5  N. 

is  holding  over  the  te^m  of  his  ten-  Y.  388,  note. 

ancy."     Richmond  v.  Stable,  48  Conn.  In  Xaine,  however,  it  is  held  that  it 

22.  is  not  necessary  to  allege  or  prove  that 

Eaeh  Party  Claiming  Paramonnt  Title,  the  relation  of  landlord  and  tenant  ex- 

—  Where  each  party  claims  to  have  the  isted  between  the  parties  at  the  time 
paramount  title  to  the  premises,  sum-  of  the  service  of  notice  to  quit.  Dun- 
mary  proceedings  cannot  be  maintained  ning  v.  Finson,  46  Me.  546. 

for  their  possession,  under  How.  Mich.  S.  Carlisle  v.  McCall,  i  Hilt.  (N.  Y.) 

Stat.,  g  8295.  399,  in  which  case  the  evidence  showed 

Tenant  Slsoliargediudar  Insolvent  Law.  that  the  defendants  entered  upon  the 

—  In  Roach  v.  Cosine,  9  Wend.  (N.  Y.)  premises  immeditely  before  the  expira- 
228,  it  was  said  that  the  authority  to  tion  of  the  term  of  ihe  plaintiff's  ten- 
maintain  such  action  was  also  extended  ant,  but  the  tenant  testified  that  she 
to  the  case  of  a  tenant  who  has  been  nevergave  them  permission  to  come  in, 
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action  of  ejectment,  where  the  entry  is  unaccompanied  by  such 
force  as  to  warrant  proceedings  for  forcible  entry  and  detainer. *a 

Employee  Oconpying    Premises.  —  Nor  will  the  action   lie  against 
servant  or  employee  occupying  premises  belonging  to  hk  em- 
ployer as  part  of  his  remuneration,  after  the  expiration  of  his 
term  of  service.* 

Grantor  Retaiiiing  Possession.  —  It  will  not  lie  against  the  grantor  of 
premises  who  has  conveyed  them  to  the  plaintiff  by  a  deed  con- 
taining a  clause  providing  that  possession  is  to  be  retained  by 
said  grantor  until  a  certain  date  and  who  holds  over  after  such 
date,  since  the  relation  of  lessor  and  lessee  cannot  be  said  ever 
to  have  existed  between  the  parties.* 

Possession  nnder  Agreement  to  Pnrohase.  —  Nor  will  such  proceedings 
lie  against  one  in  possession  of  premises,  under  an  agreement  to 
purchase,  who  has  defaulted  in  payment  after  demand.* 

Veeessity  of  Reservation  of  Rent.  —  This  remedy  is,  as  a  rule,    only 

nor   sold    nor  assigned  her  lease    to  Possession  as  Custodian.  —  In  Reeder 

them;    that  they  came  in  as  she  was  v.  Bell,  7  Bush  (Ky.)  255,  it  was  held 

moving  out,  claiming  that  the  premises  that  a  party   in   possession  under  an 

were  theirs.     It  was  held  that   there  agreement  to  occupy  and  take  care  of 

was  no  relation  of  landlord  and  tenant  the  land  for  six  years,  with  the  under- 

between  the  plaintiff  and  the  defend-  standing  that  he  might  secure  the  tiile 

ants    which    could   support  summary  by  purchase  when  he  should  become 

proceedings.       See     also     Oakley    v.  able,  was  not  a  tenant  In  the  sense  of 

Schoonmaker,  15  Wend.  (N.  Y.)  226.  the  statute    providing    the    summary 

Entry  After  Abandonment  by  Tenant. —  action  of  forcible  entry  and  detainer 

Where  the   defendant    abandons    the  against  a   tenant  holding  beyond  his 

demised  premises  before  his  lease  has  term. 

expired,  and  another  takes  possession  8.  Sims  v.  Humphrey,  4'Den.  (K.  Y.) 

without  the  tenant's  privily  or  consent,  185. 

the    occupancy    of    such    third   party  4.  People  v.  Bigelow,   11   How.  Pr. 

creates  no  such  relation  of  landlord  and  (N.   Y.   Supreme  Ct.)  84;    Johnson  r. 

tenant  between  him  and  the  lessor  as  Hauser,  82  N.  Car.  375. 

will  authorize    his  removal  by  sum-  Does  Hot  lie  Against    Mortgagor. — 

mary  proceedings,  even  though,  at  the  The  Landlord  and  Tenant  Act  does  not 

time  of  taking  possession,  the  intruder  apply  to  a  mortgagor  who  is  allowed 

declares  to  the  lessor  that  he  does  so  to  retain  possession,  and  on  demand 

under  the  tenant.     People  v.  Hovey,  4  after  default  refuses  to  surrender  pos- 

Lans.  (N.  Y.)  86.  session.     The   provisions  of  that   act 

1.  Carlisle  v.  McCall,  i  Hilt.  (N.  Y.)  cannot  be  extended  by  any  contrivance 

399.  so  as  to  give  to  the  mortgagee  the  ben- 

8.  McQuade  V.  Emmons,  38  N.  J.  L.  efit  of  summary  proceedings,  as  against 
397.  In  this  case  the  defendant,  who  a  lessee  for  a  term  of  years.  Greer  v. 
was  employed  by  the  month  as  a  work-  Wilbur,  72  N.  Car.  5q2. 
man,  occupied  a  tenement  of  his  em-  In  Roach  v.  Cosine,  9  Wend.  (N.  Y.) 
ployer,  having  the  use  thereof  as  a  par-  228,  the  court  said:  *'  It  cannot  be  con- 
tial  remuneration  for  service.  It  was  tended  that  the  statute  under  which 
held  that  the  relation  was  one  of  mas-  these  proceedings  were  had  was  in- 
ter and  servant,  and  not  of  landlord  and  tended  to  afford  an  expeditious  mode 
tenant,  and  that  proceedings  under  the  of  foreclosing  a  mortgage.  It  was  in- 
Landlord  and  Tenant  Act  would  not  lie  tended  to  apply  to  the  cases  of  landlord 
upon  his  holding  possession  of  the  ten-  and  tenant  strictly,  and. the  other  cases 
ement  after  his  term  of  service  was  specified.  It  has  often  been  said  that  a 
ended.  The  removal  of  such  a  one  mortgagor,  after  forfeiture,  is  quasi- 
could  be  accomplished  by  the  act  of  the  tenant  to  the  mortgagee;  but  he  is  so 
master,  without  the  aid  of  any  judicial  only  for  the  purpose  of  receiving  notice 
tribunal.  to  quit.     *    *    *    He  Is  not  that  kind 
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available  in  the  case  of  leases  on  which  a  certain  rent  is  clearly 
and  distinctly  reserved,^  and  is  not  applicable  to  cases  where  the 
rent  reserved  cannot  be  rendered  certain  without  the  intervention 
of  a  jury.* 

Term  Mutt  Expire  by  Lapse  of  Time.  —  Summary  proceedings  for 
holding  over  after  expiration  of  the  tenant's  term  cannot  be 
brought  on  the  ground  of  the  expiration  of  such  term  by 
forfeiture.* 

(4)  Who  May  Maintain  —  In  General.  —  As  a  general  rule,  the 
right  of  the  landlord  to  maintain  summary  proceedings  is  held  to 
extend  to  any  purchaser  from  him,  irrespective  of  such  pur- 
chaser's prior  actual  possession,^  though  in  some  states  it  seems 

of  tenant  who  is  to  be  dispossessed  in  declaring  that  the  lease  was  granted 
the  summary  manner  contemplated  by  "  upon  the  express  condition  "  that  the 
this  statute."  landlord,  if  he  should  deem  the  con- 
May  be  Shown  that  Instrument  Is  a  duct  of  the  tenant  objectionable,  might 
Mortgage.  —  In  People  v.  Howlett,  76  re-enter  either  with  or  without  legal 
N.  Y.  574,  13  Hun  (N.  Y.)  138,  it  was  process  and  repaying  rent,  and  that  in 
held  that  the  party  in  possession  may  the  event  of  the  tenant's  violation  of 
show  that  the  instrument  which  pur-  any  condition,  the  lease  should  cease 
ports  to  create  the  relation  of  landlord  at  the  landlord's  option,  was  a  condi- 
and  tenant  between  the  parties  consti-  tion  subsequent,  and  not  a  conditional 
tutes  in  fact  a  mortgage  to  secure  the  limitation,  and  hence  the  landlord 
repayment  of  a  loan,  and  that  such  could  not  dispossess  the  tenant  under 
mortgage  was  void  for  usury.  The  such  a  clause  by  summary  proceed- 
rule  that  a  tenant  cannot  dispute  the  ings,  his  remedy  being  by  action, 
title  of  his  landlord  does  not  apply  to  4.  Arkansas.  —  Ish  v.  Morgan,  48 
such  case.  Ark.  413;  Mason  v,  Delancy,  44  Ark. 
1.  Oakley  f.Schoonmaker,  15  Wend.  444;  Johnson  v.  West,  41  Ark.  535; 
(N.  Y.)228;  McGee  V.  Fessler,  I  Pa.  St.  Brockway  w.  Thomas,  36  Ark.  518; 
126;  Graver  v,  Fehr,  89  Pa.  St.  460;  Halliburton  v,  Sumner,  27  Ark.  460; 
Blashford  v.  Duncan,  2  S.  &  R.  (Pa.)  Bradley  v,  Hume,  18  Ark.  284;  Frank 
480;  Scott  V.  Fuller,  3  P.  &  W.  (Pa.)  v.  Hedrick,  18  Ark.  304. 
55.  Kentucky,  —  Goldsberry  v.  Bishop,  2 
8.  Oakley  v.  Schoonmaker,  15  Wend,  Duv.  (Ky.)  143;  Goodlet  r.  Cleaveland, 
(N.  Y.)  228;  McGee  v,  Fes!  .  i  Pa.  St.  12  B.  Mon.  (Ky.)  430;  Mason  v.  Bas- 
126.  com,  3  B.  Mon.  (Ky.)  269;  Herndon 
Agreement  to  Work  on  Shares  Insuffl-  v.  Bascom,  8  Dana  (Ky.)  113;  Lewis 
dent. —  When,  instead  of  a  reservation  v,  Stith.  2  Litt.  (Ky.)  295;  Allison  v, 
in  a  lease  of  a  certain  rent  or  of  what  Thompson,  i  Litt.  (Ky.)  32;  Mattingly 
may  be  rendered  certain,  the  tenant  is  v,  Lancaster,  2  A.  K.  Marsh.  (Ky.)  30; 
only  bound  to  yield  a  proportion  of  the  Nelson  v.  Cox,  2  A.  K.  Marsh.  (Ky.) 
grain  raised  by  him,  or,  in  other  words,  151. 

is  to  work  the  farm  on  shares,  the  land-  Nebraska.  —  Smith  v.  Kaiser,  17  Neb. 

lord,  upon  a  noncompliance  with  the  184. 

terms  of  the  lease,  cannot  remove  the  Vendee  under  Contraot  to  PnrdhMe.  — 

tenant  from  the  possession  of  the  de-  The  purchaser  from  the  landlord  must 

mised  premises  by  availing  himself  of  have  the  legal  title.     An  equitable  in- 

the  statute  authorizing  summary  pro-  terest  under  a  contract  to  purchase  is 

ceedings.      Oakley    v.    Schoonmaker,  insufficient.      Sullivan    v.    Enders,    3 

15  Wend.  (N.  Y.)  228;  Roach  v.  Cosine,  Dana  (Ky.)  66. 

9  Wend.  (N.  Y.)  227.  Pnrohaser  at  Jndidal  Sale.  —  In  Ken^ 

8.  Oakley  2/.  Schoonmaker,  15  Wend,  tucky  the  action    may  be  brought  by 

(N.  Y.)  228.     See  also  Benjamin  v.  Ben-  one   who  succeeds  to  the  title  of  the 

jamin,  5  N.  Y.  383.  landlord   by  virtue  of  a  judicial  sale. 

In   Penoyer  v.   Brown,   13  Abb.  N.  where  the  tenant  has  attorned  to  him 

Cas.  (N.   Y.  City  Ct.)  82,  it  was  held  and  holds  over  his  term.     McMurtry  </. 

that  a  provision  in  an  apartment  lease  Adams,  3  Bush  (Ky.)  70. 
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that  the  ri^ht  of  action  exists  in  the  landlord  alone  ^  until  it  is 
granted  to  his  successor  in  estate  by  statute.* 

Assigneei  of  Lwie  or  BoronioA.  —  Not  only  the  original  lessor,  but 
also  the  assignee  of  the  lease  or  of  the  reversion,  may  maintain 
the  action  to  remove  the  lessee.* 

Holn,  DoviMOf,  uid  Qnatooo.  —  So  heirs,^  devisees,'  and  grantees  * 

1.  Dwine  v.  Brown,  35  Ala.  596;  Gardner  v.  Keteltas,  3  Hill  (N.  Y.)  330, 
Mounger  v,  Burks,  17  Ala.  4B;  Reay  a  dictum  of  Nelson,  C.  J.,  is  to  the 
V,  Cotter,  29  Cal.  169;  Blue  v.  Sayre,  2  effect  that  the  statute  authorizes  pro- 
Dana  (Ky.)  214;  Hoskins  v.  Helm,  4  ceedings  by  a  lessee  against  a  former 
Litt.  (Ky.)  309.  lessee  in  possession,  as  an  assignee  of 

8*  McDonald  v.  Hanlon,  79  Cal.  442;  the  landlord. 


Thomasson  v.  Wilson,  146  III.  384. 

In  California, '  *  prior  to  an  amendment 
of  the  statute  by  the  insertion  of  the 
words  *  or  the  successor  in  estate  of  his 


Attornment  Unnooetnry.  —  By  the  stat- 
ute of  4  Anne,  c.   16,  g  9,  vrhich  has 
been   embodied   in    the  statutes   of  a 
number  of  the  states  of  the    United 
landlord,*  it  was  held  that  the  right  to    States,  an  attornment  is  not  essential 


remove  a  tenant  by  summary  proceed 
ing  like  the  present  was  conferred  upon 
the  conventional  landlord  alone,  and 
not  upon  bis  successor  in  the  estate." 
Martel  r.  Meehan,  63  Cal.  47.  See  also 
McDonald  r.  Hanlon,  79  Cal.  442. 

8.  Alabama,  —  Stinson    v.  Cosset,  4 
Ala.  170. 

Connecticut.  —  Gen.       Stat.       (1888), 
S  '355;  Peck  v.  Peck,  35  Conn.  390. 


to  the  validity  of  an  assignment  of  the 
reversion  by  the  landlord,  Kellum  v. 
Berkshire  L.  Ins.  Co.,  loi  Ind.  455; 
Burden  v,  Thayer,  3  Met.  (Mass.)  76; 
Marsters  v.  Cling,  163  Mass.  477; 
Wetterer  v.  Soubirous,  22  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  739;  Tilford  v. 
Fleming,  64  Pa.  St.  300;  Mortimer  v, 
O' Reagan,  10  Phila.  (Pa.)  500;  How- 
land  1*.  White,  48  111.  App.  236;    com- 


Illinois,  —  Stat.  Feb.  16,  1865,  §4;  /<ir/ Fisher  t/.  Deering,  60  111.  x  14;  and 
Ball  t/.  Chadwick,  46  III.  28;  Dudley  v,  an  alienee  of  the  landlord  may,  with- 
Lee,  39  111.  339;  Howland  v.  White,  48    out  any  attornment,  institute  proceed- 


Ill.  App.  236. 

Indiana, — 2  G.  &  H.  Stat.,  p.  358, 
gg  7,  10;  Avery  v.  Smith,  8  Blackf. 
(Ind.)  223. 

Kentucky.  —  Rev.  Code,  g    501 ;  Mc- 


ings  to  recover  possession  of  the 
premises  let  by  his  alienor.  Tilford  v. 
Fleming,  64  Pa.  St.  300;  Mortimer  v, 
O' Reagan,  10  Phila.  (Pa.)  500. 


4.  Howland  v.  White,  48   111.   App. 


Murtry  v,   Adams,   3  Bush  (Ky.)  70;  236;  Avery  v.  Smith,  8  Blackf.  (Ind.) 

Mason  v,  Bascom,  3  B.  Mon.(Ky.)  269;  223;  Turly  v,  Foster,  2  A.  K.  Marsh. 

Herndon  v.  Bascom,  8  Dana  (Ky.)  113.  (Ky.)  204;  Young  v.  Smith,  28  Mo.  65: 

Compare  Helm  v,  Slader,  i  A.  K.  Marsh.  Pentz  v.  Kuester,  41  Mo.  449. 


(Ky.)  320. 

Louisiana,  —  Walker  v,  Vanwinkle, 
8  Martin  N.  S.  (La.)  560. 

Missouri.  —  Rev.  Stat.  (1889),  8  6402. 

New  Jersey,  —  State  v.  Idler,  54  N.  J. 
L.  467. 


5.  Avery  v.  Smith,  8  Blackf.  (Ind.) 
223;  Young  z/.  Smith,  28  Mo.  65;  PenU 
V,  Kuester,  41  Mo.  449. 

6.  White  V,  Bailey,  14  Conn.  271; 
Hildreth  v,  Conant,  10  Met.  (Mass.) 
298;  Hollis  V.  Pool,  3  Met.  (Mass.)  350. 


New  York.  —  Birdsall  v,  Phillips,  17  Bennett    v.   Robinson,   27    Mich.    32: 

Wend.  (N.  Y.)  463.  Wallace    v,   Bahlhom,  68    Mich.    87; 

Pennsylvania,  —  Purd.  Dig.  (1861)   p.  Vos  v.  Dykema,  26  Mich.  399;  Young 

6i3«  §  18;    De  Coursey  v.  Guarantee  v.  Smith,  28  Mo.  65;  Pentz  v,  Kuester, 

Trust,  etc..  Deposit  Co.,  81  Pa.  St.  217;  41  Mo.  449;  White  v,  Arthurs,  24  Pa. 

McKeon  v.  King,  9  Pa.  St.  213;  Duff  v.  St.  96. 

Fitzwater,   54  Pa.   St.   224;   White  v.  Assignee  of  Landlord's  Qnntao.  —  In 

Arthurs,  24  Pa.  St.  96.     But  see  Cook  Duff  v.  Fitzwater,  54  Pa.  St.  224,  it  was 

V.  McDevitt,  6Phila.  (Pa.)  131;  May  z/.  held  that  where  a  lessor,  after  giving 

Kendall,  8  Phila.  (Pa.)  244.  notice  to  quit,  aliens  the  premises,  and 

Wisconsin,  —  Savage    v,    Carney,   8  his  grantee  conveys  them  to  another. 

Wis.   162.  the  latter  is    an  assignee  within  the 

Contra.  —  Reay    v.  Cotter,    29    Cal.  meaning  of  the  Act  of  1772,  and  may 

169.  recover  possession  under  it,  such  act 

By  Letioe  Against  Former  lesioe.  —  In  not  being  repealed  by  the  Act  of  1863. 
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may  maintain  the  action,  since  as  to  the  tenant  they  occupy  the 
relation,  and  are  entitled  to  all  the  rights,  of  the  original  landlord.* 

PwduuMr  at  Eneation  Sale.  —  Where  a  landlord  whose  interest  in 
an  estate  has  been  sold  under  an  execution  executes  a  quitclaim 
to  the  purchaser,  who  subsequently  obtains  title  under  the  sheriff's 
sale,  a  tenancy  at  will  of  the  premises  is  not  so  far  determined 
but  that  the  purchaser  may  maintain  summary  proceedings  to 
recover  possession.* 

laadlord  Ooavayiiig  All  Intaraft — Summary  proceedings  cannot,  of 
course,  be  maintained  in  the  name  of  the  original  landlord  after 
he  has  conveyed  all  his  interest  in  the  property.*  He  may,  how- 
ever, maintain  such  proceedings  after  the  expiration  of  the  term, 
although  he  has  given  a  lease  to  a  third  party  which  is  to  com- 
mence at  once  upon  the  expiration  of  the  lease  to  the  tenant  in 
possession.* 

(5)  Against  Whom  —  Tenant!  at  Will  or  by  tofferanoe.  —  Summary 
proceedings  are  proper  not  only  against  tenants  for  a  definite  term. 

In  IQisoori  it  was  formerly  held  that  lands  without  showing   forcible  entry 

the  assignee  or  vendee  of  a  landlord  or  forcible  detainer;   and  it  is  imma- 

could  not  maintain  such  action  against  terial   that  the  defendant   never  held 

the  tenant.     Holland  v.  Reed,   11  Mo.  under  nor  attorned  to  the  plaintiff. 

605:    Picot  V,  Masterson,  12  Mo.  303.  8.  Boyd  v,  Sarnetz,   17  Misc.    Rep. 

This  rule,  however,  was  changed  by  (N.  Y.  Second  Dist.  Ct.)  728. 

Rev.  Code  Mo.  (1855),  p.  794,  §  36,  and  4.  Goelet  v.  Roe«  14  Misc.  Rep.  (N. 

now    heirs,    devisees,    grantees,    and  Y.   C.   PI.)  28;  Imbert  v.   Hallock,  23 

assigns    may    maintain     the    action.  How.  Pr.  (N.  Y.  C.  PI.)  456. 

Young  V,  Smith,  28  Mo.  65;  Pentz  v.  Has  Sqnal  Sight  with  Second  Lessee. — 

Kuester,  41  Mo.  449.  In  Goelet  v.  Roe,  14  Misc.  Rep.  (N.  Y. 

erantee  fur  life  of  Landlord's  Estate.—  C.   PI.)  28,   the  court  said:  *' Neither 

In  White  v.  Arthurs,  24  Pa.  St.  96,  it  does  the  dictum  of  Nelson,  C.  J.,  in 

was  held  that  the  grantee  for  life  of  the  Gardner  v.  Keteltas,  3  Hill  (N.  Y.)  330, 

iandlord*s  estate  may  maintain  sum-  help  the  ruling  made  below  in  the  case 

mary  proceedings  to  recover  possession  at  bar.     It  is  to  the  effect  that  the  stat- 

as  assignee  of  the  reversion.  ute  authorizes  proceedings  by  a  lessee 

1.  Howland V.White, 48 111.  App. 236;  against  a  former  lessee  in  possession. 
Young  z/.  Smith,  28  Mo.  65;  Pentz  v.  as  an  assignee  of  the  landlord,  but  it  is 
Kuester,  41  Mo.  449.  not  to  be  concluded  therefrom  that  the 

2.  Birdsall  v,  Phillips,  17  Wend.  (N.  learned  judge  meant  to  be  understood 
Y.)  463.  See  also  Brown  v,  Betts,  13  as  entertaining  the  view  that  the  land- 
Wend.  (N.  Y.)  30;  Hallenbeck  v,  lord  or  lessor  could  not  also  maintain 
Garner,  20  Wend.  (N.  Y.)  22.  such  proceedings." 

SheriiPi  Vendee.  —  In  McKeon  v.  King,  Sight  of  Landlord  After  Oonveyanoe.  — 

9    Pa.   St.   213,   it    was]  held    that    a  In  Logan  v,  Woolwine,  56  Mo.  App. 

sheriff's    vendee    may    maintain    the  453,   it  was  held  that   the    landlord's 

action.  right  to  sue  his  tenant  for  the  premises 

Lessee  of  Pnrohaser  at  Ezeention  Bale,  let,  at  the  end  of  the  term,  will  not  be 

—  In  Marsters  v.  Cling,  163  Mass.  477,  terminated   by  a  conveyance   by    the 

it  was  held  that   the  lessee   under  a  landlord  to  a  stranger  without  an  at- 

written  lease  of  the  purchaser  at  an  ex-  tornment  by  the  tenant,  if  it  be  stipu- 

ecution  sale  of  lands  may,  after  written  lated  at  the  time  between  the  landlord 

notice  to  the  tenant  at  will  of  the  orig-  and  his  grantee  that  the  former  should 

inal  owner  to  quit  and  deliver  up  the  deliver  possession  of  the  premises  to 

premises,  maintain  an  action  on  Pub.  the  latter  at  the  end  of  the  term,  and 

Stat.  Mass.,  c.  175,  against  such  tenant  should  then  dispossess  the   tenant  if 

at  will  to  recover  possession  of  the  necessary. 
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but  also  against  tenants  or  lessees  at  will  or  by  sufferance/  as  well 
as  against  tenants  from  year  to  year.* 

Judgment  Debtor.  —  A  summary  proceeding  will  lie  against  a  judg- 
ment debtor  who  continues  in  the  possession  of  real  estate  after 
title  thereto  has  been  perfected  under  a  sale  on  execution  against 
him.  Such  a  judgment  debtor  is  a  tenant  within  the  meaning  of 
the  statute.* 

(6)  Jurisdiction  —  Jnetioee'  and  Other  CovU.  —  Application  for  the 
removal  of  a  tenant  or  lessee  may,  it  seems,  in  all  the  states,  be 
made  by  the  landlord  before  justices  of  the  peace  for  the  town  or 
county  in  which  the  premises  or  a  portion  thereof  are  situated.* 

1.  Prouty  V.  Prouty,  5  How.  Pr.  Stew.  (Ala.)  26;  Beck  s^.  Glenn,  69  Ala. 
(Ontario  County  Cl.)  81.  121. 

In  Roach  v.  Cosine,  9  Wend.  (N.  Y.)  California,  — Julian  v.  Gallen,  2Cal. 

228,  it  was  held  that  summary  proceed-  358;  Howard  v.  Valentine,  20  Cal.  282: 

ings  are  authorized  by  statute  against  O'Callaghan  v.  Booth,  6  Cal.  63;  Hart 

a  tenant  by  sufiferance.  v.   Moon,    6    Cal.    161 ;     Freeman    v. 

Lease  Without  Baiervation  of  Sent.  —  Powers,  7  Cal.  104. 

Where  the  landlord  permits  another  to  Connecticut,  —  White    v,    Bailey,   14 

enter  and  occupy  without  any  agree-  Conn.  271;  Du  Bouchet  t^.  Wharton,  12 

ment  as   to   the  continuance   of  such  Conn.  533;  Fox  v.  Nathans.  32  Conn, 

occupation,  or  any  provision  as  to  pay-  348. 

ment  of  rent,  a  tenancy  at  will  or  by  Colorado,  —  Reynolds  v.  Larkens,  10 

sufferance  is  thereby  created,  and  there  Colo.  129. 

is  such  relation  of  landlord  and  tenant  Georgia,  —  Du  Bignon  v.  Tufts,  66 

as  will    authorize  summary   proceed-  Ga.  59. 

ings.  Peer  v.  O'Leary,  8  N.  Y.  Misc.  Indiana,  — Poflfenberger  v.  Black- 
Rep.  (Buffalo  Super.  Ct.)  350,  where  stone,  57  Ind.  288;  Burgett  v.  Bothwell, 
the  court  said:  "  It  is  true  that  the  86  Ind.  149;  Sturgeon  v,  Hitchens,  22 
conventional  relation  of  landlord  and  Ind.  107;  Good  wine  v,  Barnett,  2  Ind. 
tenant  must  exist  to  enable  the  land-  App.  16;  O'Connell  v.  Gillespie,  17 
lord  to  institute  these  proceedings;  but  Ind.  459;  Short  v.  Bridwell,  15  Ind. 
that  simply  means  that  the  occupancy  211;  Scott  v,  Willis,  122  Ind.  i. 
of  the  premises  must  be  by  agreement  Iowa,  — Easton  v,  Fleming,  51  Iowa 
between  them  as  landlord  and  tenant,  305;  Dicks  v.  Hatch,  10  Iowa  380; 
but  it  does  not  follow  that  the  landlord  Kuhn  v.  Kuhn,  70  Iowa  682. 
must  exact  rent."  Mcusachtisetts,  —  Hastings   v.  Pratt, 

2.  Prouty    v.   Prouty,   5   How.    Pr.  8  Cush.  (Mass.)  121. 

(Ontario  County  Ct.)  81,  holding  that  New     York,  —  Brown    v.    Cassady, 

tenants  from  year  to  year  may  be  re-  34  Hun  (N.  Y.)55;  Peoples^.  McAdam, 

moved  by  *'  summary  proceedings  "  28  Hun  (N.  Y.)  284;  People  v,  Willis,  5 

under  the  Landlord  and  Tenant  Acts  Abb.    Pr.  .(N-   Y.   Supreme  Ct.)  205; 

of  1830  and  1849,  notwithstanding  the  Campbell    v.    Mallory,   22    How.    Pr. 

omission  from  those  acts  of  the  phrase  (Yates  County  Ct.)  183.     And  see  gen- 

**  from  year  to  year,"  which  was  em-  erally  as  to  where,  under  various  stai- 

ployed  in  the  statute  of  1820.  utes,  the  application  might  be  made, 

8.  Spraker  v.  Cook,  16  N.  Y.  567.  People  v,  Russell,-  19  Abb.   Pr.  (N.  Y. 

Purohaser  of  Oooapied  Premiies.  —  An  Supreme  Ct.)  136;  Nfarry  «/.  James,  37 

action  will  lie  at  the  suit  of  a  purchaser  How.  Pr.  (N.  Y.  C.  PI.)  52;  Hasler  p. 

of  land  which  at  the  time  of  the  pur-  Johnston,  59  How.  Pr.  (N.  Y.  Marine 

chase  was  in  the  possession  of  a  tenant  Ct.)  432;  Cain  v.  Flood,  21  Civ.  Pro. 

under  a  lease  from  the  vendor,  upon  Rep.  (N.  Y.  C.  PI.)  116;   Sperling  v, 

demand,  etc.,  after  the  expiration  of  Isaacs,  13  Daly  (N.  Y.)  277;  People  i'. 

the    term    for  which   it    was    leased.  Willis,  5  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

Bradley  z'.  Hume,  18  Ark.  284;  Morrow  205;  Mclntyre  v.  Hernandez,  7  Abb. 

V,     Sawyer,    82    Ga.    226;    Green    v.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  214;  Roach 

Sternberg,  12  Mo.  App.  578.  v.  Cosine,  9  Wend.  (N.  Y.)  228. 

^Alabama,  —  Ward    v,     Lewis,     i  North  Carolina, — Hughes  z^.  Mason, 
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Jurisdiction  of  such  proceedings  is  not,  however,  confined  entirely 
to  justices  of  the  peace,  but  the  statutes  of  the  various  states  differ 
in  their  provisions  as  to  the  other  courts  which  may  assume  it.^ 

Strict  Compliaiioe  with  Statute  VeoMsary.  —  J  urisdiction  in  summary 

proceedings  must  be  taken  and  exercised  in  strict  conformity  to 
the  statute  conferring  it.* 

84  N.  Car.  472;  Credle  v.  Gibbs,  65  N.  the    office    is   vacant,   or  the   justice, 

Car.  192;  McCombs  v,  Wallace,  66  N.  mayor,  or  intendant  is  disqualified. 

Car.    481;     Forsythe    v,    Bullock,   74  1.  In  Indiana  Circuit  Courts  have  con- 

N.  Car.  135.  current  jurisdiction  with  justices  of  the 

Ohio,  —  Brown  v,  Burdick,  25  Ohio  peace  in  such  actions.     Poflfenberger  *«. 

St.  260:  Murphy  v,  Lucas,  2  Ohio  255.  Blackstone,  57  Ind.  288.     See  also  Du 

Pennsylvania,  —  Graver  v.   Fehr,  89  Bignon  v.  Tufts,  66  Ga.  59. 

Pa.  St.  460.  Such     actions     could    formerlv,    in 

South  Carolina^  — State  v.  Marshall,  Indiana,  be  commenced  only  before  a 

24  S.  Car.  507.  justice  of  the  peace  of  the  county  in 

Vermont, — Middiebury   College    v.  which   the  land  lay,  but  by  an  act  ap- 

Lawton,  23  Vt,  688;  Barton  z'.  Learned,  proved  March  6,  1853,  it  was  provided 

26  Vt.  192;  Davis  z/.  Hemen way,  27  Vt.  that  in  all  such  actions  the  Court  of 

589;    Baldwin  v,  Skeels,    51   Vt.    121;  Common  Pleas  should  have  concurrent 

Pitkin  V.  Burch,  48  Vt.  521;  Horan  v.  jurisdiction  with  justices  of  the  peace. 

Thomas,  60  Vt.  325.  When  by   the   Act  of   March  6,    1873 

Wisconsin,  —  Newton    v,   Lcary,   64  (§  79),  Courts  of  Common  Pleas  were 

Wis.   190;   Conley  v,  Conley,  78  Wis.  abolished,  the  same  jurisdiction   was 

665;  Conley  v,  McGarey,  78  Wis.  669.  conferred  on  Circuit  Courts  as  had  be- 

Ezeeptioa  to  Ctonend  Bnle.  — *'  Jus-  fore  been  exercised  by  Courts  of  Com- 
tlces  of  th^  peace  have  no  jurisdiction  mon  Pleas  (i  Rev.  Stat.  1876,  p.  390). 
to  hear  and  determine  an  action  for  the  Poffenberger  v.  Blackstone,  57  Ind.  288. 
recovery  of  real  estate,  as  a  general  In  California  jurisdiction  is  conferred 
rule.  This  belongs  to  the  Circuit  upon  County  Courts  in  actions  to  re- 
Court.  They  have,  however,  where  cover  the  possession  of  premises  held 
the  relation  of  landlord  and  tenant  ex-  over  by  tenants  against  the  consent  of 
ists  between  the  parties.'*  Best,  C,  in  the  landlord.  Stoppelkamp  v,  Man- 
Burgett  V.  BothwelL  86  Ind.  149.  geot,  42  Cal.  316;  Caulfield  v,  Stevens, 

CkMXteniiYO  with  Connty.  —  The  juris-  28    Cal.     118:     Courtwright    v.    Bear 

diction    of  a  justice  of  the  peace  in  River,  etc.,  Min.  Co.,  30  Cal.  573. 

summary  proceedings   is   coextensive  In  Iowa  District  and  Superior  Courts 

territorially  with  the  county,  and  com-  within  the    county  have  jurisdiction, 

plaint  may  be  made  before  any  justice  Iowa  Code  (1897),  §4211. 

of  the  peace  of  the  county  in  which  the  In  Xaino  trial  justices  and  judges  of 

lands  are  situated.     Scott    v.   Willis,  municipal  and  police  courts  have  juris- 

122  Ind.  i;    Sturgeon  v.  Hitchens,  22  diction.      Rev.  Stat.  Maine   (1883),  p. 

Ind.  107.  787;     Baker    v.   Cooper,   57   Me.   390; 

Jnstloe  of   Another  Connty.  —  In  Du  Dunning     v.     Finson,     46     Me.   546; 

Bignon  t.  Tufts,  66  Ga.  59,  it  was  held  Lithgow  v.  Moody,  35  Me.  214. 

that  a  justice  of  the  peace  of  one  county  In  Maaaaohnsetti  a  landlord  may  take 

may  administer  oath  and  issue  warrant  the  writ  from  a  police,  district,  or  mu- 

necessary  to  dispossess  a  tenant  hold-  nicipal  court,  or  from  a  trial   justice, 

ing  over  in  another  county.  Mass.  Pub.  Stat.  (1882),  p.  1025. 

Jnstioe  of  A4)aoent  Precinct.  — •  Under  In  Arkansas  the  Circuit  Court  of  the 

the    Civil  Code    of    Alabama    (1886),  county   has  jurisdiction.      Ark.   Stat. 

)^  3385.  which  holds  that  the  complaint  (1894),  §  3447;  Brockwav  v,  Thomas,  36 

shall  be  exhibited  to  and  tried  before  a  Ark.  518:    Buckner  v,  Warren,  41  Ark. 

justice  of  the   peace  for  the  precinct  532;    Mason  v,  Delancy,  44  Ark.  444; 

where  the  land  or  tenement  is  situated.  Necklace  t'.West,  33  Ark.  682. 

and  if  in  city  or  corporate  town,  before  2.  Campbell  v.  Mallory,  22  How.  Pr. 

the  mayor,  intendant,  or  any  justice  of  (Yates  County  Ct.)  183:  Colt  v.  Eves, 

the  peace  thereof,  the  justice  of  the  12  Conn.  259. 

adjoining  precinct  has  jurisdiction  if  Cannot  be  Oonferred  by  OoTenaat.  —  In 

877  Volume  XII. 


LMdlord'i  Afltioni.    LANDLORD  AND  TENANT. 

Jvriidietioa  Wux  k^mx  on  XmovL  —  Such  a  proceeding  is  in  dero- 
gation of  the  common  law,  and  where  advantage  is  taken  of  this 
remedy  the  necessary  jurisdiction  must  appear  on  the  record,  or 
the  proceeding  is  coram  nonjudice  and  is  utterly  void.^ 

Bidiliig  (kuMtien  of  Title.  —  As  to  the  effect  of  raising  the  question 
of  title  in  summary  proceedings,  see  article  JUSTICES  OF  THE 
Peace,  ante,  p.  664. 

(7)  Affidavit  —  (»)  VMflMltj  Hw.  — Where  a  landlord  is  entitled, 
for  any  of  the  causes  previously  stated,  to  dispossess  a  tenant,  he 
may,  after  having  jriven  proper  notice  to  the  tenant,  where  such 
notice  is  required,^  institute  summary  proceedings  by  affidavit 
or  verified  complaint  before  the  proper  judge  or  justice  or  other 
officer  having  jurisdiction  of  such  proceedings,  setting  out  therein 
the  reasons  justifying  the  removal  of  the  tenant.* 

Beach  v.  Nixon,  9  N.  Y.  35,  it  was  held  IlHmns.  —  Donne  v.  School  Trustees, 

that  the  law,  and  not  the  consent  of  39  111.  578. 

parties,  confers  jurisdiction,  and  that  Maryland.  —  Barrell   v.   Lamm,    67 

therefore  it  is  not  competent  for  the  Md.  580;  Mears  v.  Remare,  33  Md.  246. 

parties  to  provide  by  their  lease  that  in  Minnesota,  —  Engeis  v.  Mitchell,  30 

case  of  the  violation  of  any  of  its  pro-  Minn.  122. 

visions  the  term  shall  cease,  and  the  Missouri,  —  Ish  v,  Chilton,  26  Mo. 

landlord  shall  be  entitled  to  recover  pos-  256;  Mooers  v,  Martin,  23  Mo.  App. 

session  by  summary  proceedings.     See  654;    Alexander  v.  Westcott,  37  Mo. 

also  Burns  v.  Nash,  23  111.  App.  552;  109;  State  v.  Allen,  45  Mo.  App.  551. 

Hughes  V,  Mason,  84  N.  Car.  472.  New  Jersey,  —  Scheifele  v,  Irving,  53 

SoiBeieiit  Affidavit  'Rwimtiil.  —  Unless  N.  J.  L.  180;  State  v.  Idler,  54  N.  J. 

the  magistrate  acquires  jurisdiction  by  L.  467;    State   v.    Lane,  51   N.   J.  L. 

virtue  of  preliminary  affidavit,  his  sub-  504;  Schuyler  v,  Trefren,  26  N.  J.  L. 

sequent  acts  are  without  authority,  and  213;  Stanley  v.  Homer,  24  N.  J.  L.  511; 

jurisdiction  cannot  be  conferred  in  such  State  r.  Smith,  56  N.  J.  L.  446;  Lloyd 

a  case  by  a  general  appearance  of  the  v.   Richman,   57  N.  J.   L.  385;  Morris 

tenant  without  objecting  to  the  insuffi-  Canal,  etc.,  Co.  v.  Mitchell,  31  N.  J. 

ciency  of  the  affidavit.     Campbell  v,  L.  100;  Shepherd  v.  Sliker,  31  N.  J.  L. 

Mallory,  22  How.   Pr.  (Yates  County  432;   Steffens  v.  Earl,  40  N.  J.  L.  138; 

Ct.)  183.  State  cr.  Dennis,  43  N.  J.  L.  380;  Sute 

Judge  Afltiiig  Without  Authority  a  Tres-  v,  Warner,  (N.  J.  1898)39  Atl.  Rep. 

.  —  In     Evertson    v.    Sutton,     5  697. 


Wend.  (N.  Y.)  281,  it  was  held  that  a  New  York,  —  People  v.  Teed,  48 
judge  who  issues  a  warrant  under  the  Barb.  (N.  Y.)  424;  Wiggin  v.  Woodruff, 
statute  authorizing  summary  process,  16  Barb.  (N.  Y.)474;  Deoel  v.  Rust,  24 
without  having  obtained  jurisdiction  Barb.  (N.  Y.) 438;  Buck  r.  Binninger,  3 
of  the  matter,  is  a  trespasser,  and  an  Barb.  (N.  Y.)  391 ;  People  v.  Piatt, 
action  lies  against  him  by  the  person  43  Barb.  (N.  Y.)  116;  Benjamin  v.  Ben- 
dispossessed,  although  such  person  jamin,  5  N.  Y.  383;  People  v.  Matthews, 
came  illegally  into  possession.  38  N.  Y.  451;  Cunningham  v.  Goelet,  4 

1.  Graver  v.  Fehr,  89  Pa.  St.  460.  Den.  (N.  Y.)  71;  Hallenbeck  v.  Gamer. 

8.  As  to  the  necessity  of  giving  notice  20  Wend.  (N.  Y.)  22;  Rogers  v,  Lynds, 

to  the  tenant,  and  the  manner  in  which  14  Wend.  (N.  Y.)  173;  Prindle  v.  An- 

this  should  be  done,  see  the  title  LantU  derson,  19  Wend.  (N.  Y.)  391:  Hill  v. 

lord  and  Tenant,  Am.  and  Eng.  Encyc.  Stocking,  6  Hill  (N.  Y.)  314;    Drum- 

of  Law.  mond  v.  Fisher  (C.  PI.)  16  N.  Y.  Supp. 

3.  Connecticut,  — Miller  v.  Lampson,  867;  Ward  v.  Burgher,  90  Hnn  (N.  Y.) 

66  Conn.  432.  540;    Earle    v,   McGoIdrick,   15   Misc. 

Georgia. — Moody  v,  Ronaldson.  38  Rep.  (N.  Y.  C.  PI.)  135;  Ash  v.  Pur- 

Ga.  652;    Thompson  v.  Chapman,  57  nell,   16  Daly  (N.  Y.)  189,  26  Abb.  N. 

Ga.   16:    Du   Bignon  v.  Tufts,  66  Ga.  Cas.  (N.  Y.)  92,  19  Civ.  Pro.  Rep.  (N. 

59;     Hitch    V.    Frasier,    75    Gi^.    880;  Y.)  234;    Goelet  v.  Lawlor,   16  Misc 

Lamar  v.  Sheppard,  84  Ga.  561.  Rep.  (N.   Y.   Supreme  Ct.)  59;   Mar- 
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(b)  BeqnliitM  —  Generally.  —  The  affidavit  or  complaint  should  not 
be  uncertain  or  contradictory,  and  should  state  all  the  facts  nec- 
essary to  give  jurisdiction.^  It  must  set  out  the  facts  authorizing 
the  removal ;  a  statement  of  the  maker's  conclusions  from  facts 

chand  v.  Haber,  i6  Misc.  Rep.  (N.  Y.  ings  and  are  therefore  not  amendable. 

Supreme  Ct.)  319;  Brown  v.  New  York,  See  also  Beall  v.  Blake,   13  Ga.  217; 

66  N.  Y.  385;   Jarvis  v,  Driggs,  69  N.  Perry  v,  Martin,  26  Ga.  436. 

Y.  143.  Ai&daTlt  by  Agent.  —  Where  the  affi- 

Pennsylvania.  —  Cunningham        v,  davit  is   made    by  an    agent    of    the 

Gardner,  4  W.  &  S.  (Pa.)  120;  Fisher  landlord,  it  is   not  sufficient  that  the 

V.  Bailey,  i  Ashm.  (Pa.)  209.  deponent  be  described  as  agent,  but 

Wisconsin.  —  Rains  v.  Oshkosh,   14  such  fact  must  be  directly  sworn  to. 

Wis.  373;   Conley  v.  Conley,  78  Wis.  Cunningham  v,  Goelet,  4  Den.  (N.  Y.) 

665;  Conley  v.  McGarey,  78  Wis.  669.  71.     See    also    People    v,    Johnson,   i 

EMentiftI  to  Confer  Jniiidietion.  — In  Thomp.  &  C.  (N.  Y.)  578. 

Conley   v,  Conley,   78   Wis.   665,   the  Omiiiion  of  AiBant'i  Hame.  —  If  the 

court  said:    '*  The   first    step    in    the  name  of  the  affiant  be  omitted  it  will 

action  is  the  filing  of  a  complaint  with  be  a  clerical  error  and  may  be  corrected 

the  justice  in  which   must  be  stated,  by  the  insertion  of  the  proper  name, 

among  other  things,  *  the  facts  which  Johnson  v.  Tuggle,  27  Miss.  836. 

authorize  the  removal  of  the  person  in  1.  Michigan,  —  Bryan    v.  Smith,   10 

possession.'     Such  a   complaint  must  Mich.  229;  Caswell  v.  Ward,  2  Dougl. 

be  so  filed  before  the  justice  can  law-  (Mich.)    374;     Royce    v.   Bradburn,   2 

fully  issue  process  to  bring  in  the  ten-  Dougl.  (Mich.)  377. 

ant.     If  any  material   fact  is  omitted  New  Jersey,  —  Hopper  v,  Chamber- 

from  the  complaint  which  the  statute  lain,  34  N.  J.  L.  221;  State  v,  Dennis, 

requires  to  be  stated  therein,  the  jus-  43  N.  J.  L.  380. 

tice    has    no    jurisdiction    to    issue  a  New  York,  —  People  v,  Matthews,  38 

summons,  and  because   the  action  is  N.  Y.  451;  Hill  z/.  Stocking,  6  Hill  (N. 

entirely  statutory,  such  want  of  juris-  Y.)  317;  Wiggin  v.  Woodruff,  16  Barb, 

diction  goes  to  the  subject-matter  and  (N.  Y.)  474;  Hallenbeck  v.  Garner,  20 

is  not  cured  by  a  general  appearance  Wend.  (N.  Y.)  22;  People  v,  De  Camp, 

of  the  tenant."  12  Hun  (N.  Y.)  378;  People  v,  Stuyve- 

Begnn  by  Writ. —  In  at  least  three  sant,   i   Hun  (N.   Y.)  102;    People  v. 

states,    Mas5achusetts,    New     Hamp-  Boardman,  4lCeyes  (N.  Y.)  59. 

shire,  and  Vermont,  process  is  begun  Pennsylvania,  —  McDermott    v,  Mc- 

by  writ  from  the  magistrate.     Hastings  II wain,  75   Pa.  St.  341;  Uber  v.  Hick- 

V,  Pratt,  8  Cush.  (Mass.)  121;  Pray  z/.  son,  6  Phila.  (Pa.)  132;    McGinnis  v, 

Wasdell.    146   Mass.   324;    Rooney  v,  Vernon,  67  Pa.  St.  149;  Erety  v,  Wilt- 

Gillespie,  6  Allen  (Mass.)  74;    N.   H.  bank,  8  Phila.  (Pa.)  300. 

Pub.  Stat.  (1881),  c.  246,  g  8;  Vermont  Wisconsin,  —  Conley  v,    Conley,   78 

Stat.  (1894),  §  1560;  Barnes  v,  Tenney,  Wis.  665. 

52  Vt.  557.  Landlord'!  Ba^j  to  Make  Out  a  Oiee.  — 

Complaint  Sabstitate  for  Declaration. —  In  People  v,  Matthews,  38  N.  Y.  451, 

No  declaration   is   necessary  in   such  the  court  said:    "  In  these  summary 

suits,  the  complaint  standing  in  lieu  of  proceedings  it  is  the  duty  of  the  land- 

a   declaration.     Caswell  v.    Ward,    2  lord  to  make  a  case,  and  if  he  fails  so 

•Dougl.  (Mich.)  374.  to  do,  the  court  cannot  help  him  out  by 

Landlord'!  Afftdavit  Snifieient  Foonda-  reading  his  affidavit  otherwise  than  he 

tion.  —  In  Cunningham  v,  Gardner,  4  has  himself  made  it.** 

W.  &  S.  (Pa.)  120,  it  was  held  that  no  Soilleient  Faets  Bet  Oat  bat  Hot  Rroyed. 

other  proof  is  necessary  to  found  a  pro-  —  If  sufficient  facts  are  set  out  in  the 
ceeding  by  a  landlord  to  dispossess  his    affidavit,  but  not  proved,  the  jurisdic- 

tenant  than  the  affidavit  of  the  land-  tion  fails.     Fowler  v.  Roe,  25  N.  J.  L. 

lord  himself.  549. 

Afidavit  Hot  Amendable.  —  In  Cardin  Omiiiion  of  Venae.  —  The  omission  of 

V,  Standly,  20  Ga.  105,  it  was  held  that  a  venue  in  the  affidavit  is  a  jurisdic- 

the  affidavits  in  a  proceeding  of  this  tional  defect.     People  v,  De  Camp,  12 

fprt  are  not  what  constitutes  the  plead-  Hun  (N.  Y.)  378. 
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not  set  out  will  not  suffice.' 

AUsgatiflB  of  B«UtioB  of  LMdlord  ud  Ttuat  —  The  affidavit  or  com- 
plaint should  show  that  the  person  intended  to  be  removed  is  in 
the  occupation  of  the  premises,*  and  it  should  also  establish  the 
fact  of  the  conventional  relationship  of  landlord  and  tenant.*    It 

should  distinctly  allege  how  the  defendants  are  in  possession,  in 

1.  Jolly  V,  Ghering,  40  Ind.  139;  State  Illinois.  —  Dunne  v.  School  Trustees, 
V.  Lane,  51  N.  J.  L.  504;  State  v.  War-  39  III.  578;  and  see  Wells  v.  Hogan,  i 
ner,  (N.  J.  1898)  39  Atl.  Rep.  697.  III.  337;  Beel  v.  Pierce,  11  III.  92;  Smith 

In  Fowler  v.  Roe,  25  N.  J.  L.  549,  it  v,  Killeck,  10  111.  293. 

was  held  that  an  affidavit  in  which  the  Kentucky,  —  Taylor  v.    Monohan,  8 

affiant  states  that  the  defendant  is  **  her  Bush  (Ky.)  238;  Powers  v.  Sutherland, 

tenant'*     and    holds    over    premises  i     Duv.    (Ky.)    151;     Goldsberry    v. 

'*  heretofore  leased  to  him,"  his  term  Bishop,  2  Duv.  (Ky.)  143. 

"  having  expired,"  is  insufficient,  such  Maine,  —  Woodman  v.    Ranger,   30 

allegations  being  but  the    claimant's  Me.  180. 

conclusions  from  facts  which  are  not  N^ew  Jersey, — State  z'.  Stalger,  52  N. 

disclosed.  J.  L.  350. 

AffldaTlt  of  AMdgns.  —  An  affidavit  in  AVw  York.  —  Matter  of  Robinson,  i 

which  it  is  stated  that  the  original  les-  How.  Pr.  (N.  Y.)  213;  Wiggin  v.  Wood- 

sor  '*  sold  and  conveyed  the  said  house  ruff,   16   Barb.  (N.  Y.)  474;    Deuel  v. 

and  lot  to  deponent,  together  with  the  Rust,  24  Barb.  (N.  Y.)  438;    Birdsall 

appurtenances  and   the  rents,  issues,  v.  Phillips,  17  Wend.  (N.  Y.)  473;  Hill  v. 

and  profits  thereof,  by  deed  of  convey-  Stocking,  6  Hill  (N.  Y.)  314;  Evertson 

ance,"  giving  the  date  of  the  same  and  v.  Sutton,  5  Wend.  (N.  Y.)  281;   Cun- 

the  time  and  place  of  recording,  is  not  ningharo  v,  Goelet,  4  Den.  (N.  Y.)  71: 

void  as  being  a  mere  conclusion  of  law.  Benjamin  v.  Benjamin,   5  N.  Y.  388; 

It  sufficiently  avers  that  the  claimant  is  People  v.   Matthews,   38   N.   Y.    451; 

the  "  assign  "  of  the  lessor.     Lloyd  v.  Earle  v.   McGoldrick,   15    Misc.  Rep. 

Richman,  57  N.  J.  L.  385.  (N.  Y.  C.  PI.)  135;  People  v.  Lamb,  10 

Muft  Hot  Be  of  Doabtftil  CoDftnutioB.  Hun  (N.  Y.)  348;  Russell  v.  Russell, 

—  The  affiant  in  such  proceedings  must  32    How.    Pr.    (N.   Y.    Supreme    Ct.) 

not  only  intend  to  swear  to  the  facts  400. 

necessary  under  the  statute  to  make  a  BoAdent  Statmnit  of  Toiuuioy.  —  In 

case,  but  the  facts  must  be  so  stated  Steffens  v.  Earl,  40  N.  J.  L.  128,  it  was 

that  there  can  be  no  doubt  that  he  does  held  that  an  affidavit  that  "  deponent 

so  swear  to  them.     If  they  are  so  stated  leased  said  premises  to  said  S.  by  the 

as  to  admit  of  two  different  construe-  month,  to  commence  on  the  ist  day  of 

tions,  upon  neither  of  which  the  affiant  May  last,  at  the  monthly  rent  of  $to,'* 

could  be  convicted  of  perjury,  because  sufficiently  states  a  tenancy, 

he  may  allege  that  the  other  was  what  Agmiiurt    Tenant   bj    SoAnuMO.  —  In 

he  swore  to,  the  affidavit  is  insufficient  Wiggin  v.  Woodruff,  16  Barb.  (N.  Y.) 

to  support  the  proceedings.     People  v,  474,  it  was  held  that  an  affidavit  to  dis- 

Matthews,  3^  N.  Y.  451.  possess  a  tenant  by  sufferance  should 

2.  Hill  t'.  Stocking,  6  Hill  (N.  Y.)  314;  allege  the  expiration  of  the  term,  the 
Rains  v,  Oshkosh,  14  Wis.  372.  holding  over  and  continuing  in  posses- 

In  Smith  v,  Huestis,  Hill  &  D.  sion  without  the  permission  of  ihr 
Supp.  (^f .  Y.)  236,  the  affidavit  merely  landlord  after  the  expiration,  and  the 
set  forth  a  demise  to  H.,  and  that  he  termination  of  the  tenancy  by  suffer- 
or  his  undertenants  held  over  and  con-  ance  thus  created,  by  the  month's  no- 
tin  ued  in  possession,  thus  leaving  it  tice,  in  writing,  to  quit,  having  been 
equivocal  whether  H.  or  his  underten-  given  as  required  by  the  statute, 
ants  held  over.  It  was  held  that  such  In  Xaine,  however,  it  is  held  that  in 
affidavit  was  clearly  defective  in  not  a  complaint  against  a  tenant  at  will  it 
showing  with  reasonable  certainty  that  is  not  necessary  to  allege  that  the  rela- 
the  tenant  was  in  possession  of  the  tion  of  landlord  and  tenant  existed  be- 
premises.  tween  the  parties  at  the  time  of  the 

8.  California.  —  Reed  v.  Grant,  4  Cal.  service  of  notice  to  quit.     Dunning  v, 

177.  Finson,  46  Me.  546. 
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order  that  the  officer  before  whom  the  proceedings  are  had  may 
judge  whether  they  come  within  the  statutory  description.^  It 
should  state  that  the  maker  is  the  owner  of  the  premises  or 
entitled  to  the  possession  thereof,*  and  also  that  he  let  the  prem- 
ises to  the  defendant,  or,  at  least,  that  he  is  the  landlord  of  the 
defendant  with  respect  to  the  premises  in  question.'  The  date 
or  duration  of  the  lease  need  not  be  stated  in  the  affidavit.* 

Allegation  of  Wrongfal  Detainer.  —  Where  the  tenant  wrongfully 
holds  over  after  his  term  has  expired,  the  affidavit  or  complaint 
should  show  in  substance,  if  not  directly,  that  the  tenant  holds 
over  and  continues  in  possession  after  his  term  has  expired,  with- 
out the  landlord*s  permission.*     So,  also,  where  the  holding  over 

1*  Wiggin  z/.  Woodruff,  i6  Barb.  (N.  Complaints  by  Berersioners.  —  A  com- 

Y.)  474;  People  v,  Matthews,  38  N.  Y  plaint   which   averred   that    the    com* 

451.  plainants    were    "  interested    in    the 

2.  Michigan.  —  Bryan   v.  Smith,    10  reversion '*  of  such  estate,  and  prayed 

Mich.  229;  Allen  v.  Carpenter,  15  Mich,  that  judgment  might  be  rendered  **  for 

32;    Bennett    v,   Robinson,   27    Mich,  the  complainants,   as  such  reversion- 

28.  ers,  to  recover  possession,**  was  held 

Missouri, — Alexander  v.  Westcott,  on  demurrer  sufficiently  to  show  that 

37  Mo.  loq.  the  complainants  were  entitled  to  the 

New  York,  —  Buck  v.   Binninger,  3  reversion  of  leased  premises.     Peck  v. 

Baib.  (N.  Y.)  391;  People  v.  Andrews,  Peck,  35  Conn.  390. 

52  N.  Y.  445.     See  also  Hallenbeck  v.  4.  People  v.  Teed,  48  Barb.  (N.  Y.) 

Garner,  20  Wend.  (N.  Y.)  22;    Hill  v,  424.     In  this  case  it  was  objected  that 

Stocking,  6  Hill  (N.   Y.)  314;     Ward  the  affidavit  was  defective  in  not  stat- 

V,  Burgher,  90  Hun  (N.  Y.)  540.  ing  when  the  hiring  was  made,  and  the 

In  Mumasota  it  is  held  that  the  com-  duration   of  the  lease,  but  the  court 

plaint  need  not  state  that  the  plaintiff  held  that  "  the  statute  does  not  pre- 

is  the  owner  or  that  he  is  entitled  to  scribe  that  the  landlord  shall  state  in 

the  possession  of  the  demised  premises  the  affidavit  the  date  or  duration  of  the 

if  it  shows  a  leasing  by  him  to  the  de-  lease.    *    *    *    if  the  nature  of  the 

fendant  and  an  entry  and  possession  hiring  was  such  that  the  landlord  could 

by     the     latter     under     such     lease,  not  take  the  remedy  by  summary  pro- 

Engels  V,  Mitchell,  30  Minn.  122.  ceedings,  the  tenant  must  set  up  that 

8.  Burrell    v,   Lamm,   67    Md.   580;  defense."      See    also    Norsworthy    v. 

Buck    V,  Binninger,  3   Barb.   (N.   Y.)  Bryan,  33  Barb.  (N.  Y.)  153. 

391;  People  V.  Matthews,  38  N.  Y.  451:  6.  Uridias    v,   Morrell,   25    Cal.   31; 

Alexander  v.    Westcott,   37   Mo.    109;  Dunne  v.  School  Trustees,  39  111.  578; 

Rains  z'.  Oshkosh,  14  Wis.  372.  Smith  v,  Killeck,  10  111.  293;   Jackson 

In  Evans  v.  Muller.  25  Mo.  195,  an  z/.  Adams,  i  Wilson  (Ind.)  398;  Burrell 

affidavit  in   a   proceeding    under    the  v,   Lamm,  67  Md.    580;  Alexander  v, 

•'Act  concerning  landlords  and  tenants  Westcott,    37    Mo.     109;     Prouty    v, 

in  the  county  of  St.  Louis  "  (Rev.  Code  Prouty,  5  How.   Pr.  (Ontario  County 

1845,  App.,  p.  iioi),  which  stated  that  Ct.)  81;  Campbell  z/.  Mallory,  22  How. 

a  certain  lot  was  let  to  M.,  the  defend-  Pr.  (Yates  County  Ct.)  183;  Simpson  v, 

ant,  for  a  term  of  twenty  years  at  a  Rhinelanders,  20  Wend.  (N.  Y.)  103. 

certain  rent;    that  the  sum  of  $695.50  Omission   Ground   for    Beversal.  —  In 

was  then  due  for  the  said  rent;  that  Prouty  v,  Prouty,  5  How.  Pr.  (Ontario 

the  same  had  been  demanded  and  pay-  County  Ct.)  81.  it  was  held  that  if  the 

ment  had  not  been  made,  but  which  affidavit  fails  to  allege  that  the  tenant 

did  not  state  of  whom  the  defendant  is  holding  over  *'  without  the  permis- 

leased  the  lot,  or  who  was  his  landlord  sion  of  the  landlord,*'  and  the  objec- 

or  to  whom  he  owed  the  debt  due  for  tion    is    taken   at    the  return  of    the 

rent.     It  was  held  that  such  affidavit  summons  and  overruled,  it  is  error  for 

was  defective,   and   that  such   defect  which  the  proceedings  will  be  reversed, 

might  be  taken  advantage  of  by  a  mo-  Contra.  —  In  State  v.  Smith,  56  N.  J. 

tion  in  arrest  of  judgment.  L.  446,  it  is  held  that  the  affidavit  need 
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is  after  default  in  payment  of  rent,  it  should  be  alleged  that  the 
holding  over  is  without  permission.^ 

Where  tlio  Proeeeding  Is  te  the  VonpajBMmt  of  Best  the  affidavit  must, 
in  certain  jurisdictions,  state  as  a  fact  that  satisfaction  for  the 
rent  cannot  be  obtained  by  distress.  Stating  it  merely  as  belief 
will  not  suflfice.* 

Allegfttion  of  Hotioe.  —  Where  the  tenant  holds  over  without  per- 
mission after  default  in  the  payment  of  rent  and  after  notice  has 
been  given  demanding  either  the  payment  of  rent  or  the  pos- 
session of  the  premises,  the  complaint  should  allege  the  serving 
of  such  notice  *  and  the  tenant  s  failure  to  pay  such  rent.* 
Where  the  tenancy  is  at  will  or  by  sufferance  it  should  be  shown 
that  it  has  been  terminated  by  the  giving  of  the  necessary 
notice.* 

Deeeription  of  Premifei.  —  In  order  to  confer  jurisdiction  the  affi- 
davit must  give  a  particular  description  of  the  premises  of  which 

not  allege  that  the  tenant  holds  over  In  Knowles  v.  Murphy,  107  Cal.  107,  it 

without  the  permission  of  the  landlord,  was  held   that   while  the  fact  of  the 

In  Georgia  it  is  not  required  that  the  service  of  notice  to  pay  rent  or  surren- 

landlord  shall  make  oath  that  the  pos-  der  possession  should  be  alleged,  it  is 

session  had  been  demanded  and  the  not  necessary  to  allege  the  manner  in 

tenant  refused  to  deliver.     If  the  affi-  which  such  notice  was  served, 

davit  states  that  the  tenant  refuses  to  BoAdont    Statement  of  flarviee.  —  In 

deliver  possession,  it  is  sufficient  after  Morris  Canal,  etc.,  Co.  v.  Mitchell,  31 

reciting    the    other    necessary    facts.  N.  J.  L.  100,  it  was  held  that  the  affi- 

Werner  v.  Footman,  54  Ga.  128.  davit  of  the  plaintiffs  stating  that  they 

1.  Conley  v,  Conley,  78  Wis.  665.  caused  a  written  notice  to  be  served  on 

8.  Schuyler  v.  Trefren,  26  N.  J.  L.  the  defendant  (of  which  a  copy  was 

213,  where  the  court  said:    '*  It  is  not  annexed)  is  sufficient,  although  it  does 

sufficient    that    the   landlord  believes  not  state  by  whom  it  was  served, 

that  it  cannot  be  obtained;  he  must  be  4.  Knowles  v.  Murphy,  107  Cal.  107; 

possessed  of  such  knowledge  as  will  State  v,  Allen,  45  Mo.  App.  551. 

enable  him   to  swear  to  it  as  a  fact.  5.  McDonald  v,  McLaury,  (Supreme 

That  knowledge  he  may  obtain  from  Ct.)  17  N.  Y.  Supp.  574;  Smith  v.  Lit- 

the   tenant,    or    from    estimating   the  tlefield,  51  N.  Y.  539;    People  v,  Stuy- 

value  of  the  goods  subject  to  distress,  vesant,  i    Hun  (N.  Y.)  102;    Post  a 

or  by   the  attempt  to  distrain,  or  in  Post,  14  Barb.  (N.  Y.)  253;  Nichols  v. 

some  other  way.     But  unless  he  pos-  Williams,  8  Cow.  (N.  Y.)  13. 

sess  such  knowledge,  so  as  to  be  able  Oath  of  Third  Person  Boqnired.  —  In 

properly  to  make  oath  of  it,  he  cannot  Stanley  v,  Horner,  24  N.  J.  L.  511,  it 

establish  it  as  the  fact  required.     It  is  was  held  that  to  give  jurisdiction  to  a 

not  necessary  to  set  forth  the  means  of  justice  to  remove  a  tenant  by  summary 

his  knowledge,  but  he  must  be  able  proceedings  in  cases  of  uncertain  ten- 

to  swear  to  the  fact,  and  not  merely  to  ancy,  as  at  will  or  by  sufferance,  proof 

the  belief,  that  satisfaction  cannot  be  is  required  by  the  oath  of  some  person 

made."  other  than  the  landlord  that  such  ten- 

8.  State  V.  Allen,  45  Mo.  App.   551;  ancy  has  been  duly  terminated. 

Conley  v,  Conley,  78  Wis.  665;  Conley  Affidavit  Vaed  Hot  be  Attaehod.  — In 

t/.  McGarey,  78  Wis.  669.  Simpson  v,  Masson,  11  Misc.  Rep.  (N. 

Kaed  Kot  Speoiiy  Amoont  of  Bent.  —  Y.  C.  PI.)  351,  it  was  held  that  affidavit 

The  affidavit  for  a  warrant  in  summary  of  service  of  notice  to  quit  in  the  case 

proceedings  to  dispossess  a  tenant  for  of  a  tenancy  from   month   to  month 

failure  to  pay  rent  when  due  need  not  need  not  be  attached  to  the  petition  to 

specify    the  amount  of   i^^nt    unpaid,  recover  possession  of  the  premises,  but 

Lamar  v.  Sheppard,  84  Ga.  561.  that  service  must  be  proved  by  parol 

Keed  Not  Allege  Manner  of  Serving.  —  evidence. 
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it  is  intended  to  dispossess  the  occupant.^ 

Vuning   Defondaat.  — The  person  or  persons  against  whom   the 

proceeding  is  instituted  must,  if  not  named,  be  intelligibly  desig- 
nated.* 

1.  Alabama,  —  Wright  v,  Lyle,  4  Ala.  the  premises  in  qaestion  are  situated 

iia;    Spear  v.   Lomax,  42   Ala.   576;  will  not  invalidate  the   writ  if   such 

Snoddy  v.  Watt,  9  Ala.  609;   Beck  v.  premises  are  clearly  described. 

Glenn,  69  Ala.  121.  toffident  Description.  —  The  following 

Illinois.  —  Cairo,  etc.,  R.  Co.  v.  Wig-  descriptions  of  the  premises  in  the  affi- 

gins  Ferry  Co.,  82  111.  250;   Atkinson  davit  have  been  held  sufficient: 

V.  Lester,  2  111.  407.  *'A  house  and  lot  at  East  Point,  in 

Indiana,  —  Allen  v.  Shannon,  74  Ind.  said   county  and   state,   it    being  the 

164;    Jolly  V,   Ghering,   40  Ind.    139:  place  where  J.  D.  T.  [the  tenant]  now 

Leary  v.  Langsdale,  35  Ind.  74.  resides."    Thompson  v.  Chapman,  57 

Kentucky,  —  Smith  v.  White,  5  Dana  Ga.  16. 

(Ky.)  376.  "Three  hundred  and  twenty  acres, 

Mississippi,  —  Torrey     v.     Cook,     3  it  being  the  same  on  which  the  [de- 

Smed.  &   M.   (Miss.)  60;    Johnson   v,  fendantj  now    resides  and  did  reside 

Tug^le,  27  Miss.  836.  last  year."    Saoddy  v.  Watt,  9  Ala.  609. 

Missouri,  —  State  v,  Allen,  45   Mo.  In  Atkinson  v.  Lester,  2  111.  407,  the 

App.  551.  following    description,   though   rather 

New  York,  —  Campbell  v,  Mallory.  general,  was  held  sufficient:    "Of  the 

22  How.   Pr.  (Yates  County  Ct.)  183;  premises,  enclosed   by   us,   situate  in 

Deuel  V.  Rust,  24  Barb.  (N.  Y.)  438;  the  county  of  Cook,  and  state  of  Illi- 

People  V,  Piatt,  43  Barb.  (N.  Y.)  116;  nois,  being  the  same  on  which  you  now 

Schneider  v,  Leizman,  57  Hun  (N.  Y.)  reside,  containing  about  one  hundred 

561 ;  People  v,  Boardman,  4  Keyes  (N.  acres  of  land,  more  or  less,  and  com- 

Y.)  59.  monly  called  North  Grove." 

Wisconsin,  —  Conley   v,   Conley,   78  InsuffloientDesoription.— In  Campbell 

Wis.  665;  Conley  v,  McGarey,  78  Wis.  v.  Mallory,  22  How.  Pr.  (Yates  County 

669.  Ct.)  183,    an  affidavit  describing  the 

Kwntiftl    to    Valid    Snmmoiis.  —  The  premises  as  being  "a  certain   house 

reason  underlying  this  requirement  is  and  lot  situate  in  the  village  of  Penn 

that  upon  the  affidavit  the  magistrate  Yan,  in  the  town  of  Milo  and  county 

predicates  his  jurisdiction  and  action  of  Yates,"  was  held  to  be  too  general 

in  issuing  his  summons.    Such  sum-  and  not  to  meet  the  requirements  of 

mons  must  describe  the  premises,  and  the  statute. 

the  description   therein  cannot   differ  2.  Ash  v,  Purnell,  16  'Daly  (N.  Y.) 

from  that  in  the  affidavit.    The  magis-  189.  26  Abb.  N.  Cas.  (N.  Y.)  92,  19  Civ. 

trate  is  not  at  liberty  to  go  outside  of  Pro.  Rep.  (N.  Y.)  234. 

the  record  made  by  the  affidavit  in  his  This  is  required  by  section  2235  of 

description  of  the  premises.     Campbell  the    New   York    Code,    providing    for 

V.  Mallory,  22  How.  Pr.  (Yales  County  "  naming  or  otherwise  intelligibly  des- 

Ci.)  183.  ignating  the  person  or  persons  against 

Connty    and    State.  —  In     Leary    v.  whom  the  special  proceeding  is  insti- 

Langsdale,  35  Ind.  74,  it  was  held  that  tuted,  and   if  there  are  two  or  more 

the    complaint     must    designate    the  such  persons,  and  some  are  underten- 

county  and  state  in  which  the  premises  ants  or  assigns,  specifying  who  are 

are  situated.  principals   or   tenants    and    who    are 

Language  of  Lease  Snilleient.  —  In  Duff  undertenants  or  assigns." 

V.  Fiu  water,  54  Pa.  St.  224,  the  court,  Ftdlnre  to  Vame  Person  of  Whom  Sent 

in  holding  that  it  is  sufficient  to  de-  Demanded. —  In    Rogers   v,  Lynds,   14 

scribe  the  premises  in  the  language  of  Wend.  (N.  Y.)  173,  it  was  held  that  in 

the  lease,  said:    "  If  the  tenants  knew  summary  proceedings  against  tenants 

what  to  take  and  enjoy  by  the  descrip-  for  nonpayment  of  rent  the  affidavit 

tion  in  the  lease,  they  knew  what  to  should  name  the  person  of  whom  rent 

surrender.'*  is  demanded;  but  though  defective  in 

Mifdeeoriptien  in  Vame  of  Street.  —  In  this  particular,  if  it  is  stated  that  the 

Pray  v,  Wasdell,  146  Mass.  324,  it  was  demand  was  made  upon  the  land  it  is 

held  that  a  misdescription  in  the  writ  sufficient  to  give  jurisdiction    to  the 

as  to  the  name  of  the  street  on  which  officer,  and   the  defect  cannot  be  ob- 
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(o)  YeriflMttion.  —  The  affidavit  may  be  taken  before  any  officer 
authorized  by  law  to  take  affidavits.^  Although  a  landlord  may 
institute  new  proceedings  upon  a  new  affidavit,  the  original  affi- 
davit again  presented  to  the  judge,  but  not  sworn  to  anew,  cannot 
be  used  as  the  foundation  of  a  new  proceeding.* 

(8)  Summons  —  (»)  lunaaoe.  —  Upon  a  proper  affidavit,  the  mag- 
istrate receiving  it  issues  a  summons  to  the  tenant  requiring  him 
to  remove  from  the  premises  in  question  or  to  appear  before  such 
magistrate  within  a  certain  time  and  show  cause  for  not  doing 
so.'  In  Georgia^  however,  it  seems  that  no  summons  is  neces- 
sary. When  the  proper  affidavit  has  been  made,  the  officer  be- 
fore whom  it  was  made  immediately  issues  a  warrant,  directed  to 
the  proper  officer,  to  deliver  possession  of  the  premises  to  the 
owner.* 

(b)  BeqniiitM.  —  The  summons  should  contain  a  description  of  the 

jected   to  collaterally;   the   remedy  if  Michigan,  —  Sallee     v,     Ireland,     9 

any  is  by  certiorari.  Mich.  154. 

Vaed  Vot  be  Hamed.  —  In  Ash  v.  Pur-  Missouri,  —  Westerhold  v,  Boese,  3 

nell,  16  Daly  (N.  Y.)  189,  26  Abb.  N.  Mo.  App.  Rep.  1000;   Barrett  v.  Field. 

Cas.  (N.  v.)  92,  19  Civ.   Pro.  Rep.  (N.  10  Mo.  App.  590;    State  ».  Allen,  45 

Y.)  234,  the   phrase  **  John   Doe  and  Mo.  App.  551. 

Richard     Roe,     undertenants/'     was  New  Hampshire.  —  Smith  v.  Smith, 

used,  and  such  fictitious  names  were  15  N.  H.  56. 

held  sufficiently    to  comply   with   the  New  Jersey,  —  State  </.  Idler,  $4  N.  J. 

statute.  L.  467. 

1.  Brown  v.  New  York,  66  N.  Y.  385,  New  Yorh.  —  Campbell   v.   Mallory, 

holding  that  an  affidavit  sworn  to  be-  22  How.   Pr.  (Yates  County  Ct.)  185; 

fore  a  notary  public  is  properly  verified.  Russell  v.  Ostrander,  30  How.  Pr.  (N. 

D«feotive  Yerificatioii  Fatel.  —  A  judg-  Y.  County  Ct.)  93;  Sims  v.  Humphrey, 
ment  of  dispossession  entered  in  a  pro-  4  Den.  (N.  Y.)  185;  Cunningham  v. 
ceeding,  instituted  upon  a  petition  Goelet,  4  Den.  (N.  Y.)  71;  Hill  v. 
which  was  defective  by  reason  of  a  Stocking,  6  Hill  (N.  Y.)  314;  Luhrs 
failure  of  the  notary  to  sign  the  jurat,  v,  Commoss,  13  Abb.  N.  Cas.  (N.  Y.  Sa- 
in which  there  was  no  appearance  by  preme  Ct.)  88;  Ludwig  v,  Lazarus,  10 
the  tenant,  is  void  and  furnishes  no  N.  Y.  App.  Div.  62. 
protection  to  the  landlord;  nor  can  the  Pennsylvania,  —  Horver  v,  Krider«  15 
justice  by  amending  the  proceeding  S.  &  R.  (Pa.)  43;  Watts  v.  Fox,  64  Pa. 
acquire  jurisdiction  nunc  pro  tunc,  St.  336;  Berrill  v,  Flynn,  8  Phila.  (Pa.) 
Marchand  v,  Haber,  16  Misc.  Rep.  (N.  239;  Snyder  v.  Carfrey,  54  Pa.  St.  90; 
Y.  Supreme  Ct.)  319.  McGinnis  v,  Vernon,  67  Pa.   St.  149; 

8.  "It  would  seem  »  *  *  that  the  affi-  S'roup  v,  M*Clure.  4  Yeates  (Pa.)  523; 

davit  of  the  landlord,  when  once  made  Quigney  t/.  Quigney,  i  Northam  L.  Rep. 

and  presented  to  the  magistrate,  ceases  (Pa.)  20. 

to  be  under  the  control  of  the  landlord;  South  Carolina.  —  State  v,  Marshall, 

and  whatever  may  be  the  issue  of  the  24  S.  Car.  507. 

cause,  whether  the  verdict  may  be  for  In  Califbmia,  before  the  amendment 

him  or  for  the  tenants,  the  affidavits,  of  the  Code  of  Civil  Procedure,  which 

as  pleadings,  are  a  part  of  the  proceed-  took  effect  July  i,  1874,  ^^  summons 

ing  in  that  cause  which  it  is  the  duty  in  an  action  of  unlawful  detainer  was 

of  the    magistrate    to    preserve,    and  required  to  be  served  within  the  time 

which   cannot  again   be   used  by  the  directed  by  the  order  of  the  judge  in- 

landlord  as  the  foundation  of  a  new  dorsed  on  the  summons^    Kent  v.  west, 

suit    or    proceeding    under   the   act."  50  Cal.  185. 

McCoy  V,  Hyde,  8  Cow.  (N.  Y.)  68.  4.  Code (1895),  S4814;  Latham  r.  Per- 

8.  Connecticut.  —  Miller  v.  Lampson,  ryman,  77  Ga.  579;  Werner  v.  Footman, 

66  Conn.  432;    Colt  v.  Eves,  12  Conn.  54  Ga.  128;  Mothershead  v,  De  Give,  8a 

243*  Ga.  193. 
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premises  of  which  the  landlord  claims  possession/  and  in  some 
jurisdictions  should  contain  a  brief  statement  of  the  grounds  of 
its  issuance.* 

(e)  DixMtioA.  —  The  summons  should  be  directed  to  the  tenant 
by  name.' 

(d)  Serrioe.  —  The  summons,  when  issued,  must  be  served  with- 
out any  avoidable  delay  by  the  party  to  whom  it  is  delivered, 
upon  the  person  to  whom  it  is  directed,  either  by  delivery  to  the 
person  to  whom  directed,  by  leaving  a  copy  at  his  residence,  in 
his  absence,  with  some  one  of  discretion,  by  leaving  a  copy  with 
some  person  of  discretion  residing  or  employed  on  the  premises 
sought  to  be  recovered,  or  by  affixing  a  copy  upon  a  conspicu- 
ous part  of  the  premises.*    Where  the  summons  is  directed  to 

1.  Russell  V.  Ostrander,  30  How.  Pr.  Defect  Cored  by  Appearanee  of  Beth.  — 
(N.  Y.  County  Ct.)  93;  Rathburn  v.  In  Sims  v,  Humphreys,  4  Den.  (N.  Y.) 
Weber,  13  Civ.  Pro.  Rep.  (Buffalo  185,  it  was  held  that  where  the  pro- 
Super.  Ct.)  50:  Quigney  v,  Quigney,  i  ceeding  was  against  two,  both  of 
Northam  L.  Rep.  (Pa.)  20,  P.  &  L.  whom  were  named  in  the  affidavit,  and 
Dig.  2651.  the  summons  was  directed  to  one  of 

Identifying  Prendsei.  —  In  Quigney  «/.  them  "  and  any  other  person  in  pos- 

Quigney,  i  Northam  L.  Rep.  (Pa.)  20,  session,"  and  both  appeared  before  the 

it  was  held  that  a  description  in  the  officer,  made  affidavits,  and  had  a  trial 

summons  which  will  identify  the  prem-  by  jury,  it  was  sufficient, 

ises  is  sufficient.  4.  See  generally  article  Service  op 

Indieial  Bistriet.  —  Where  summary  Process. 

proceedings  to  dispossess  a  tenant  for  Manner  of  Servioe.  —  In  Hew  Tork  it  is 

nonpayment  of  rent  are  instituted  in  provided  that  the   summons  may   be 

one  of  the  District  Courts  of  the  city  of  served   in   one  of  three  ways:     i.  By 

New  York,  it  is  not  necessary  to  state  delivering  it  to  the  person  to  whom  it 

in  the  summons  that  the  premises  are  is  directed.     2.  If  the  person  to  whom 

situate  within  the  judicial  district  in  the  summons  is  directed  resides  in  the 

which  the  said  proceedings  are  insti-  city  or  town  in  which  the  property  is 

tuted.     People  v,  Kelly,  20  Hun  (N.  situated,  but  is  absent,  service  may  be 

Y.)  549.  made  by  delivering  a  copy  thereof  at 

8.  McGinnis  v.  Vernon,  67  Pa.  St.  his  dwelling-house  to  a  person  of  suit- 

149.  able  age  and  discretion   who   resides 

flignatore  by  Inetiee.  —  In  Smith  v,  there;  or  if  no  such  person  can  with 
Smith,  15  N.  H.  56,  it  is  held  that  the  reasonable  diligence  be  found  there, 
summons  to  the  tenant  must  be  signed  then  by  delivering  a  copy  at  the  prop- 
by  a  magistrate.  erty  sought  to  be  recovered,  either  to 

8.  State  V.Allen,  45  Mo.  App.  551;  some  person  of  suitable  age  and  dis- 
Hill  V.  Stocking,  6  Hill  (N.  Y.)  314;  cretion  residing  there,  or,  if  no  such 
Cunningham  v.  Goelet.  4  Den.  (N.  Y.)  person  can  be  found  there,  to  any 
71;  Rathburn  v.  Weber,  13  Civ.  Pro.  person  of  suitable  age  and  discretion 
Rep.  (Buffalo  Super.  Ct.)  51.  employed  there.  3.  Where  service  can- 
Blank  Direetion.  —  Where  the  direc-  not,  with  reasonable  diligence,  be  made 
tion  was  left  blank,  the  proceedings  are  as  prescribed  above,  then  it  may  be 
defective  even  though  service  is  made  made  by  affixing  a  copy  upon  a  con- 
on  the  proper  party.  Cunningham  v.  spicuous  part  of  the  property.  Rath- 
Goelet,  4  Den.  (N.  Y.)  71.  burn  v,  Weber,  13  Civ   Pro.  Rep.  (Buf- 

In  Xiehigan  it  is  held  that  the  sum-  falo  Super.  Ct.)5o;  Brown  z/.  New  York, 

mons  must  be  issued  directed  to  the  66  N.  Y.  385;   Beach  v,  Bainbridge,  7 

sheriff  or  any  constable  of  the  same  Hun  (N.   Y.)  81;    People  v.  Piatt,  43 

county,  commanding  him  to  summon  Barb.  (N.  Y.)  116. 

the  defendant  to  be  and  appear  before  In  Pennsylvania  the  summons  can  be 

the  magistrate  issuing  it  at  the  time  served  in  two  ways:  by  producing  the 

and  place  therein  specified.     Sallee  v.  original    summons    to  the   defendant 

Ireland,  9  Mich.  154.  and   informing   him    of    the  contents 
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the  original  lessees  of  the  premises,  it  should  be  served  on  them 
as  well  as  the  under-tenant  in  possession.  ^ 

Wli«re  There  Are  Two  or  More  Tenants,  the  service  must  be  made  upon 
each.*  In  the  case  of  a  firm,  however,  the  summons  need  not  be 
served  on  each  member  thereof.  A  service  on  one  member  is 
sufficient.' 

Time  of  Serrioe.  —  Service  of  summons  is  usually  required  to  be 
made  a  specified  number  of  days  before  the  return  day  thereof.* 

(e)  Betnm.  —  The  statutes  of  the  various  states  differ  somewhat 
as  to  when  the  summons  is  returnable.  As  a  general  rule,  how- 
ever, it  would  seem  that  not  more  than  five  days  should  elapse 
before  such  return.*     Due  proof  of  the  service  of  the  summons 

thereof,  or  by  leaving  a  copy  of  it  at  Y.)  59;    People  v.  De  Camp,  12  Hun 

his  house  in  the  presence  of  one  or  (N.  Y.)  378,  in  which  case  the  tenants 

more    of    his    neighbors.      Berrill    v.  were    absent    from    the    premises   in 

Flynn,  8  Phila.  (Pa.)  239.      See  also  question,  upon  which  they  resided,  and 

Snyder  v.  Carfrey,  54  Pa.  St.  90.  the  service  was  made  on  both  by  leav- 

In  Bonth  Carolina  it  would  seem  that  ing  one  copy  of  the  summons  with  a 

the  service  must  be  personal,  and  that  person  of  mature  age  and  discretion, 

when  served  by  copy  left,  and  the  de-  It  was  held  that  service  had  been  prop- 

fendant  appears    and    objects  to  the  erly  made  upon  neither  tenant, 

jurisdiction  upon  this  ground,  the  trial  8.  Ludwig  v,  Lazarus,  10  N.  Y.  App. 

justice  is  without  jurisdiction.    State  Div.  62. 

V.  Marshall,  24  S.  Car.  507.  4.  People  v,  Marvin  Safe  Co.,  5  Hun 

Servioe  on  Party  in  Posseosion.  —  In  (N.  Y.)  218:   Sallee  v.  Ireland,  9  Mich. 

Watts  V,  Fox,  64  Pa.  St.  336,  it  was  154,  holding  that  the  statutory  require- 

held    that    the    summons    should    be  ment  of  service  ''at  least    two  days 

served  on  the  premises  on  the  person  before  the  return  day  thereof  *' necessa- 

in  actual  possession.  rily  excludes  frpm  computation  the  day 

Seryieo  on  Agent.  —  Service    on   the  of  the  return,  and  that  a  summons  re- 
premises  on  a  person   in    possession  tumable  the  twelfth  must  be  served  as 
claiming  to  be  the  agent  of  the  lessee  early  as  the  ninth, 
is  sufficient.    Watts  v.  Fox,  64  Pa.  St.  Pnoept  BetnmaUe  on  Bay  of  Imo.— 
336.  By    the   New    York    Code    Civ.    Pro., 

Irregularity  in  Servioe  Cnred  by  General  §  2240,  it  is  provided  that  "  if  the  pre- 

Appearanoe.  —  In  Grafton  v.  Brigham,  cept  is  returnable  on  the  day  on  which 

70   Hun  (N.  Y.)  131,  it  was  held  that  it  is  issued,  it  must  be  served  at  least 

irregularity  in  the  service  of  summons  two  hours  before  the  hour  at  which  it 

is  cured  by  the  general  appearance  of  is  returnable;    in  every  other  case,  it 

the  tenant  at  the  return  day.     Such  must  be  served  at  least  two  days  before 

appearance  is  a  waiver  of  any  defect  the  day  on  which  it  is   returnable." 

in  the  service  of  process  and  confers  People  v.  Marvin  Safe  Co.,  5  Hun  (N. 

jurisdiction  on  the  justice.  Y.)  218. 

In  Nemetty   v.  Naylor,  100  N.   Y.  On  Owner  and  Tenant  of  Bawdy  Honse. 

562,  the  summons  was  made  returnable  — Where  a  petition  is  filed  by  the  owner 

December  10,  which  was  Sunday,  but  of  property  in  the  vicinity  of  demised 

in  the  copy  served  the  return  day  was  property  used  as  a  bawdy  bouse,  the 

Slated  to  be  December  9,  and  on  that  summons    must    be    directed    to  and 

day  the  parties  appeared  and  consented  served  upon  the  landlord  or  his  agent 

to  proceed,  without  any  objection  being  and  also  upon  the  tenant  of  such  prem- 

taken  on  account  of  the  mistake.     It  ises.     Either  or  both  may  appear  on 

was  held  that  the  mistake  was  thereby  the  return  day  and  show  cause  why  the 

waived,  and  the  assent  to  proceed  con-  tenant  should  not  be  removed.    N.  Y. 

ferred  jurisdiction.  Code  Civ.  Pro.,  §  2242. 

1.  Matter  of  Glenn,  i  How.  Pr.  (N.  5.  When  Betnmable.  —  In  New  York 

Y.)  213;   Croft  V.  King,  8  Daly  (N.  Y.)  the  summons  is  made  returnable  in  not 

265.  less  than  three  nor  more  than  five  days, 

8.  People  V.  Boardman,  4  Keyes  (N.  save    in  cases  where  the    tenant  re- 
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should  be  made  by  the  petitioner  to  the  officer  issuing  it,  at  the 
time  when  such  summons  is  returnable*  unless  the  adverse  party 
appears.^  Such  proof  should  be  either  by  affidavit  showing  the 
time,  place,  and  manner  of  service,*  or  by  an  official  certificate 
of  service.* 

(9)  Answer  of  Tenant  —  (»)  Vaoetilty  For.  —  At  the  time  pre- 
scribed in  the  summons  the  tenant  must  appear  and  show  cause 
why  he  should  not  be  dispossessed.^     If  sufficient  cause  is  not 

mains  in  possession   of   the  demised  of  residence,  with  a  person  of  mature 

premises  after    the  expiration  of  his  age,  who,  at  the  time  of  the  said  serv- 

term  without  permission  of  the  land-  ice,  was  on  said  premises  and  resided 

lord,  when  it  may  be  made  returnable  thereon,  said  tenant  being  then  absent 

on  the  same  day.     Russell  v,  Oslran-  from  his  last  or  usual  place  of  busi- 

der,  30  How.   Pr.  (N.  Y.  County  Ct.)  ness,"  was  held  defective,  as  not  show- 

93;    Luhrs  V.  Commoss,  13  Abb.   N.  ing  that  the  copy  >)« as  left  with  a  person 

Cas.  (N.  Y.  Supreme  Ct.)  88;  People  v,  of  mature  age   at  the   last  or  usual 

Andrews,  52  N.  Y.  445.  place  of  residence  of  the  tenant.     Peo- 

In  Peniisylvaiiia  it  is  provided  that  pie  v.  Matthews,  43  Barb.  (N.  Y.)  168. 
the  summons  shall  be  returnable  in  In  People  v,  Piatt,  43  Barb.  (N.  Y.) 
four  days.  Hower  </.  Krider,  15  S.  &  116,  an  affidavit  which  alleged  a  serv- 
R.  (Pa.)  43.  This,  however,  does  not  ice  upon  an  under-tenant,  on  the  de- 
mean that  the  summons  may  not  be  mised  premises,  and  that  the  tenant 
made  returnable  in  less  than  four  days,  was  absent  from  his  last  and  usual 
but  simply  that  it  is  to  be  returnable  residence,  without  stating  that  such 
at  the  discretion  of  the  justices  at  any  residence  was  upon  the  demised  prem- 
time,  not  to  exceed  four  days.  Hower  ises,  was  held  insufficient. 
V.  Krider,  15  S.  &  R.  (Pa.)  43.  Affldavlt  of  Servioe  at  Bate  Prior  to 

In  Stroup  </.  M*Clure,  4  Yeates  (Pa.)  BammonB.  —  When  the  service  of   the 

523,  it  was  held  that  if  there  are  more  summons  is  sworn  to  as  being  upon  a 

than  four  days  between  the  date  and  date  prior   to    that  of    the  summons 

return  of  the  warrant,  "^the  defect  is  itself,  the  variance  is  fatal ;  it  is  not  a 

cured   by  an  appearance  and  taking  mere  clerical  error  which  may  be  cor- 

defense.  rected,  for  it  leaves  the  case  without 

In  Xinoiiri,  under  Rev.  Stat.  (1889),  any  proof  as  to  the  time  of  service, 

§  5094.  which  provides  for  the  service  and  if  accepted  would  give  possible 

of  summons  at  least  five  days  before  efifect  to  an  illegal  service.     People  v, 

the  return  day  thereof,  such  summons  Boardman,  4  Keyes  (N.  Y.)  59. 

may  be  made  returnable  within  such  8.  People  v,  Boardman,  4  Keyes  (^f. 

time.     Westerhold    v,    Boese,    2    Mo.  Y.)  59. 

App.  Rep.  1000.  The    certificate    of    the    constable, 

1.  Kiernan  v,  Reming,  7  Civ.  Pro.  showing  a    service    of  the   summons 

Rep.  (N.  Y.  Super.  Ct.)  311.  upon    the    defendant     personally    by 

Whore  Appearanoe  Is  to  Oliject  to  Sorv-  showing  the  original  and  delivering  a 

ioe.  —  Proof  of  the  service  of  the^sum-  copy  thereof  to  him,  is  **  due  proof  "  of 

mons  should  be  taken,  notwithstanding  the  service  thereof.     People  v.  Lamb, 

the  appearance  of  the  adverse  party,  10  Hun  (N.  Y.)  348. 

where  such  appearance  is  only  to  ob-  In  Cameron  v,  McDonald,  i  Hill  (N. 

ject  to  the  service.     Kiernan  v.  Rem-  Y.)  512,  the  constable's  sworn  return 

ing.  7  Civ.   Pro.  Rep.  (N.  Y.  Super,  was  simply  that  the  tenant  was  ab- 

Ct.)  311.  sent,  and  that  the  copy  was  left  with 

8.  People  r.  Boardman,  4  Keyes  (N.  R.,  residing  on  the  premises.    This  re- 

Y.)  S9;    I'eople  v,  Matthews,  43  Barb,  turn  was  held  insufficient  as  not  show- 

(N.  Y.)  168:    People  v.  Piatt,  43  Barb,  ing  the    tenant's  absence  from  "  his 

(N.  Y.)  116;    Rathburn   v.  Weber,  13  last  or  usual  place  of  residence,**  or 

Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.)  51.  that  the  copy  was  left  with  a  **  person 

An  affidavit  that  the  summons  was  of  mature  age." 

served  **  by  leaving  a  true  copy  of  the  4.  Colt    v.     Eves,    12     Conn.    243; 

same  with  a  person  who  said  he  be-  Shuver  9.  Klinkenberg,  67  Iowa  544; 

longed  there,  at  his  last  or  usual  place  Brown  v.  New  York,   66  N.   Y.   385; 
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shown  at  such  time,  the  magistrate  must  make  the  final  order  and 
issue  his  warrant.* 

(b)  Maimer  of  MaUng  —  By  Writtm  and  Yerifled  Aniww.  —  In  some 
jurisdictions  it  is  provided  that  any  person  in  possession  or  claim- 
ing possession  of  the  premises  in  question  may,  at  the  time 
appointed  in  the  summons  for  showing  cause,  file  with  the  mag 
istrate  or  the  clerk  of  the  court  issuing  the  summons  a  written 
answer  *  denying  the  facts  upon  which  the  summons  was  issued, 
or  any  of  such  facts.'     Such  answer  should  be  verified.* 

People  V.  Ulrich,  2  Abb.  Pr.   (N.  Y.  ceived.  notwithstanding  the  landlord's 

Supreme  Ct.)  28.  objection,  and  adjourned  the  case;  and 

See  the  statutes  of  the  various  states  thereafter  on   the  adjourned   day,   no 

for  the  provisions  as  to  the  appearance  justice  being  present,  the  clerk  again 

of  the  tenant.  adjourned  the  matter  to  a  subsequent 

1.  People  V.  Murray,  2  Misc.  Rep.  day,  on  which  day  a  trial  was  had  and 
(N.  Y.  Super.  Ct.)  152;  Kiernan  v,  a  final  order  made  in  the  tenant's 
Reming,  7  Civ.  Pro.  Rep.  (N.  Y.  Super,  favor.  It  was  held,  on  appeal  from 
Ct.)  311  If  the  defendant  fails  to  ap-  said  order,  that  the  clerk  had  power  to 
pear,  he  is  considered  as  admitting  the  adjourn  the  proceedings,  that  the  jus- 
allegadons  of  the  affidavit,  and  the  tice  did  not  err  in  receiving  the  answer 
magistrate  is  bound  to  render  judg-  when  he  did,  and  that  he  had  jurisdic- 
ment  and  issue  his  warrant  against  the  tion  to  make  the  final  order. 

tenant  and  other  persons  in  possession  8.  People  v.  Howlett,  76  N.   Y.  574; 

or    claiming    possession.       Brown    v.  Becker  v.  Church,  42  Hun  (N.  Y.)  258; 

New  York,  66  N.  Y.  385.  Yuelin  v.  Meade,  i  Civ.  Pro.  Rep.  (N. 

2.  Bloom  V.  Huyck,  71  Hun  (N,  Y.)  Y.  Marine  Ct.)  446;  Armstrong  r. 
252;  Armstrong  v,  Cummings.  20  Hun  Cummings,  20  Hun  (N.  Y.)  313;  Peo- 
(N.  Y.)  313;  Geisler.j'.  Acosta,  9  N.  Y.  pie  v.  Coles.  42  Barb.  (N.  Y.)  96;  Niblo 
227;  Spraker  v.  Cook,  16  N.  Y.  567;  v.  Post,  25  Wend.  (N.  Y.)  2fco;  People 
Niblo  V.  Post,  25  Wend.  (N.  Y.)  280:  v.  Teed,  48  Barb.  (N.  Y.)  424;  Matter 
People  V.  Coles,  42  Barb.  (N.  Y.)  96;  of  Wright,  (Buffalo  Super.  Ct.)  42  N. 
Buck  V.  Binninger,  3  Barb.  (N.  Y  )  391;  Y.  St.  Rep.  455;  Dickinson  v.  Price,  64 
People  V.  Teed,  48  Barb.  (N.  Y.)  424;  Hun  (N.  Y.)  149;  Barnum  v.  Fitzpat- 
People  V,  Ulrich,  2  Abb.  Pr.  (N.  V.  Su-  rick,  27  Abb.  N.  Cas.  (N  Y.  Fifth  Civ. 
prethe     Ct.)    28;     Matter    of    Wright,  Dist.  Ct.)  334. 

(Buffalo  Super.  Ct.)  42  N.  Y.  St.  Rep.  The    only    questions    that    can    be 

455;    Dickinson  v.   Price,  64  Hun  (N.  raised  by  the  answer  are  those  which 

Y.)  149.  are  directly  put  in  Issue  by  a  denial  of 

Afflidavit  by  Tenant'i  Wife.  —  In  Mat-  the  allegations  of  the  petition;  no  other 

ter  of  Wright,  (BufTalo  Super.  Ct.)  42  issue  can  be  tried  by  the  judge  or  jus- 

N.  Y.  St.  Rep.  455,  it  was  held  that  the  lice.     Bloom    v.   Huyck,  71    Hun  (N. 

tenant's  wife  living  on  the  premises  Y.)  252. 

and  left  in  possession  by  her  husband  Allegations   in   the   affidavit  of  the 

may  file  such  affidavit  upon  her  state-  landlord  not  denied  by  the  affidavit  of 

ment  upon  oath  that  she  was  in  posses-  the  tenant  are  considered  as  admitted, 

sion.  People  v.  Teed,  48  Barb.  (N.  Y.)  424. 

A4joiiniiii0nt  by  Clerk  in  Abienoe  of  Aniver  Limited  to  Denials.  —  In 
Judge.  —  In  Deutermann  v.  Wilson,  15  Becker  v.  Church,  42  Hun  (N.  Y.)  258, 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  411,  upon  the  court,  after  holding  that,  under  sec^ 
the  return  day  of  the  precept  no  justice  lion  2244  of  the  New  YorJt  Codc^  the  ten- 
was  present,  and  the  clerk,  after  noting  ant  may  deny  generally  or  specifically, 
the  presence  of  the  landlord  and  the  says:  *'  He  is,  therefore,  limited  to 
nonappearance  of  the  tenant,  adjourned  denials.  And  there  is  no  provision  for 
the  case.  Thereafter,  on  such  ad-  affirmative  allegations." 
journed  day,  no  justice  being  present,  4.  Yuelin  v.  Meade,  i  Civ.  Pro.  Rep. 
the  clerk  again,  on  his  own  motion,  (N.  Y.  Marine  Ct.)  446;  Bloom  v, 
adjourned  the  case.  On  the  last  ad-  Huyck,  71  Hun  (N.  Y.)  252. 
journed  day  the  tenant  appeared  and  Gounter-affidaTit  losnffieieiit. — In  Yue- 
filed  an  answer,  which  the  justice  re-  lin   v.    Meade,    i   Civ.    Pro.    Rep,  (N. 
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This  Denial  Should  Be  Exprew  and  Pofitiye,  and  not  circumstantial  and 
argumentative.     No  possibility  of  evasion  should  exist. ^ 

CSonnter-affldayit  —  Arrest  of  Prooooding.  —  In  Georgia^  where  the  stat- 
ute provides  that  the  warrant  to  put  the  owner  in  possession 
shall  issue  immediately  upon  the  making  of  the  affidavit,  the  ten- 
ant may  arrest  the  proceedings  by  a  counter-affidavit  denying 
the  allegations  of  the  affidavit.*  When  such  counter-affidavit  is 

Y.  Marine  Ct.)446,  the  court  said:  *'  I  him.     Werner  v.  Footman,  54  Ga.  128; 

cannot    hold   that  a  coanter-affidavit,  Huff  v.  Markhara,  70  Ga.  284;  Lockett 

good  under  the  former  statute  regulat-  v.  Usry,  28  Ga.  345:  Parker  z^.  Beeman, 

ing  summary  proceedings,  can  be  ac-  28  Ga.  475. 

cepted  as  a  valid  plea  under  section  Immaterial  Allegations  Stricken  Ont.  — 

2244  of  the  Code  of  Civil    Procedure,  In  Werner  v.  Footman,  54  Ga.  128,  the 

which  requires  the  plea  to  be  by  *  writ-  counter-affidavit  filed  to  stay  proceed- 

ten  answer,'  verified  in  like  manner  as  ings  under  a  warrant  to  dispossess  a 

an  answer  in  an  action  in  the  Supreme  tenant  holding  over  set  up  that  a  third 

Court  denying  generally   or   specific-  person  had,  a  month  previously,  sued 

ally  any  material    allegation    of    the  out  a  similar  warrant  against  him  for 

petition.     The  section  referred  to  intro-  the  same  premises,  and  that  the  plain- 

duced  a  new  form  of  plea  by  answer,  tiff  in  the  present  proceedings  had  said 

instead  of  that  previously  allowed  by  to  the  affiant,  in  a  conversation,  that 

counter-affidavit.        It  effected     more  he  had  sold  the  land  to  such  person,  and 

than  a  mere  change  of  the  name  by  further  set  up  that  his  lease  had  not 

which  the    plea   is  called   or  known,  expired.     On  motion,  all  was  stricken 

The  counter-affidavit  was  verified  like  from    such    affidavit    exap.   the   last 

any  other  affidavit,  by  merely  affixing  ground,  and  it  was  held  that  as  there 

the  jurat,    while  the    new   plea  is  re-  was  no  allegation  that  the  defendant 

quired  to  be  verified  like  pleadings  in  held  under  such  third  person,  and  no 

the  Supreme  Court."  denial  of  his  tenancy  under  the  plain- 

-  1.  Niblo  V,  Post,  25   Wend.  (N.  Y.)  tiff,  there  was  no  error  in  the  ruling  of 

23o.  the  court. 

Allegation  of  General  Denial  and  Hev  Allegation  of  AiRdavit  Hot  Denied  by 
Leaee.  —  A  general  denial,  coupled  with  Counter-affidavit.  —  A  demand  in  the 
an  allegation  that  a  lease  was  made  affidavit  which  is  not  denied  in  the 
with  the  plaintiff  for  a  specified  term,  counter-affidavit  does  not  become  an 
that  upon  the  expiration  of  such  term  issue.  Thus,  where  an  affidavit  to  dis- 
another  lease  for  a  specified  term  was  possess  a  tenant  holding  over  averred 
made,  which  had  not  yet  expired,  and  that  possession  had  been  demanded, 
that  the  rent  due  thereunder  had  been  and  the  counter-affidavit  made  no  de- 
paid,  is  sufficient  to  raise  an  issue,  nial  thereof,  but  the  only  issue  raised 
Matter  of  Wright,  (Buffalo  Super.  Ct.)  was  whether  or  not  the  defendant  held 
42  N.  Y.  St.  Rep.  455,  under  the  plaintiff  as  tenant,  after  ver- 

2.  Werner  v.   Footman.   54  Ga.  128;  diet  for  the  plaintiff  a  new  trial  will  not 

Moihershead  v.  De  Give,  82  Ga.   194;  be  granted  on  the  general  ground  that 

Huff  V,  Markham,  70  Ga.  284;  Clark  v,  the  verdict  is  contrary  to  evidence,  for 

Lee.  86  Ga.  28;   Mitchell  v.  White,  74  want  of  proof  of  demand.     Mitchell  v, 

Ga.  327;  Cherry  v.  Ware,  63  Ga.  289;  White,  74  Ga.  327. 

Lockeit  V.  Usry,  28  Ga.  345;  Parkers'.  Hot      Amendable.  —  The     counter. 

B*ernan,  28  Ga.  475.  affidavit  is  not  amendable  by  the  inser- 

Allegations.  —  Such  counter-affidavit  tion  of  a  new  and  independent  defense 

may  stale  that  the  lease  has  not  expired  which  was  known  at  the  time  when 

and  that  the  tenant  is  not  holding  over  such     counter-affidavit      was     made, 

his  term;  or  that  the  rent  claimed  is  Thus,  in  Mothershead  v.  De  Give,  82 

not  due;  or  that  the  tenant  does  not  Ga.   193,  the  affidavit  and  warrant  to 

hold  the  premises  from  the  person  who  remove  a  tenant  holding  over  after  de- 

made  the  affidavit  on  which  the  war-  mand  alleged  the  value  of  the  premises 

rant    issued,   or  from   any  one  under  for  rent  during  a  period  of  more  than 

whom  he  claims  the  premises,  or  from  four  years  previous  to  the  suing  out  of 

any  one  claiming  the  premises  under  the  warrant,  and  a  refusal  to  pay  the 
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made,  the  tenant  must  at  the  same  time  give  bond  and  security 
to  the  landlord  for  the  payment,  with  costs,  of  such  sum  as  may 
be  recovered  on  the  trial  of  the  case.^  Such  counter-affidavit 
may  be  filed  at  any  time  before  the  tenant  is  dispossessed.* 

(lo)  Trial -^(^  By  Cwurt  «r  Jury.  —  Where  the  tenant  by  his 
answer  denies  the  right  of  the  landlord  to  possession,  the  case  is 
tried  as  the  statute  directs,  either  by  the  magistrate  or,  upon  the 
demand  of  either  party,  by  a  jury  summoned  for  the  purpose.* 

same.  It  was  held  that  the  groand  of  the  law,  and  tender  his  bond,  with  his 
the  warrant  was  the  retention  of  pos-  counter-affidavit,  within  reasonable 
session  after  demand,  and  that  the  mere  time."  Worthy  v.  Tate,  44  Ga.  152. 
denial  in  the  counter-affidavit  that  the  Boaody  Where  UoaUe  to  0iTe  Bond.  — 
rent  claimed  was  due  was  no  answer  to  In  Crusselle  v.  Pugh,  71  Ga.  744,  it  was 
the  proceeding;  and  it  was  also  held  held  that  where  the  tenant  is  unable 
that  the  counter-affidavit  could  not  be  to  give  security  in  order  to  resist  by 
amended  by  adding  or  substituting  a  counter-affidavit,  a  warrant  to  dispos- 
denial  of  the  tenancy,  the  matter  sess  him,  and  is  wrongfully  removed, 
embraced  in  such  denial  not  being  he  may  sue  for  damages  for  such  re- 
unknown  when   the  original  counter-  moval. 

affidavit  was  interposed,  and  no  excuse  8.  Lockett  v.  Usry,  28  Ga.  345. 
being  given  for  the  omission  then  to  8«  See  the  statutes  of  the  various 
allege  it.  states.  And  see  Miner  v.  Brown,  ao 
Omisiion  of  Tenaat'i  Hame.  —  In  Lock-  Conn.  520:  Fry  v.  Myers,  56  N.  T.  L. 
eit  V.  Usry,  28  Ga.  345,  it  was  held  that  115;  Bloom  v.  Huyck,  71  Hun  (N.  Y.) 
where  there  is  a  blank  in  the  affidavit  252;  People  v.  Kelsey.  14  Abb.  Pr.  (N. 
where  the  name  of  the  movant  should  Y.  Supreme  Ct.)372;  Benjamin  v.  Ben- 
appear,  the  omission  is  fatal  and  is  not  jarain,  5  N.  Y.  383;  Bloomingdale  v. 
amendable.  Adler.  7  Misc.  Rep.  (N.  Y.  C.  PI.)  182; 
1.  Clark  V,  Lee,  86  Ga.  28;  Cherry  ».  People  v.  Hovey,  4  Lans.  (N.  Y.)  86; 
Ware,  63  Ga.  289;  Hufif  v,  Markham,  People  v,  Hamilton,  39  N.  Y.  107;  Far- 
7oGa.  284;  Hopkins  V.  Thomas,  80  Ga.  rington  v,  Morgan,  20  Wend.  (N.  Y.) 
641;  Pausch  V.  Guerrard,  67  Ga.  319.  207;    Bonham    v.   Mills,   39  Ohio  St. 

Bond  Must  Be  Shown  to  Be  Ctood. —  534. 
Where  an  officer  executing  a  warrant  isL  'Bvm  Ifsmj  it  is  held  that  the  right 
to  dispossess  a  tenant  refuses  to  receive  to  jury  trial  in  summary  proceedings 
a  bond  tendered  to  him  in  support  of  a  still  exists,  notwithstanding  the  Act  of 
counter-affidavit,  the  presumption  is  in  1888.  Fry  v.  Myers,  56  N.  J.  L.  115, 
his  favor,  and  to  render  him  liable  for  wherein  the  court  said:  **  We  have 
such  refusal  it  must  appear  that  the  reached  the  conclusion  that  the  proper 
bond  was  in  substantial  compliance  construction  of  the  Landlord  and  Ten- 
with  the  law,  and  that  the  surety  was  ant  Act,  as  amended  by  the  Act  of  1888, 
solvent  and  responsible.  Pausch  v.  preserves  the  right  of  trial  by  jury  be- 
Guerrard,  67  Ga.  319.  See  also  Hop-  fore  the  justice,  when  not  waived." 
kins  V.  Thomas,  80  Ga.  641.  In  Kieeoiiri  it  is  held  that  as  the  land- 
Purpose  of  Exacting  Bend.  ~  In  Worthy  lord  and  tenant  statute  for  the  recovery 
V.  Tate,  44  Ga.  152,  the  court,  in  hold-  of  possession  for  the  nonpayment  of 
ing  a  bond  to  be  indispensable  to  the  rent  provides  a  full  procedure  in  such 
tenant's  counter-affidavit,  said:  "  We  action,  and  that  its  hearing  shall  be  be- 
can  readily  understand  the  intention  of  fore  a  justice,  but  contains  no  require- 
the  legislature  in  prescribing  the  bond  ment  for  a  jury,  none  is  permitted, 
as  an  essential  to  the  arrest  of  the  pro-  State  v.  Allen,  45  Mo.  App.  551. 
ceedings.  Parties  insolvent  may  obtain  Demand  Hade  on  Appeannee  Bay.  —  In 
possession  of  premises,  and,  under  any  Bonham  v.  Mills,  39  Ohio  St.  534,  it 
pretext,  hold  them  by  making  a  was  held  that  the  defendant  may  de- 
counter-affidavit  without  bond,  if  they  mand  a  jurjr  on  the  appearance  day, 
are  unable  from  their  poverty  to  give  although  it  is  subsequent  to  the  return 
it  "  day  of  the  summons. 

Must  he  Tendered  IHthin  Beoeonable  Li  Oeorgia,  where  the  warrant  issues 

Time. — ^"  A  tenant  must  comply  with  immediately  upon  the  landlord's  affi- 
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T«iid«r  of  Costs  and  Expenses.  —  In  some  jurisdictions  the  party 
demanding  a  jury  must,  at  the  time  of  making  such  demand,  pay 
or  tender  to  the  judge  or  justice  the  costs  and  expenses  of  obtain- 
ing the  jury.* 

Xanner  of  Seenring  Inry.  —  The  statutes  of  the  different  states  vary 
as  to  the  manner  in  which  the  jury  in  summary,  proceedings  is  to 
be  secured.*  In  some  jurisdictions,  where  a  jury  is  demanded 
the  magistrate  issues  a  precept  to  the  proper  officer  commanding 
him  to  summon  certain  persons,  from  whom  the  proper  number 
of  jurors  is  selected.*  In  other  jurisdictions  it  is  the  duty  of  the 
magistrate  to  whom  the  complaint  of  the  landlord  is  made  to 
issue  a  precept  to  the  sheriff  of  the  county,  directing  him  to  sum- 
mon a  specified  number  of  persons  pioperly  qualified,  at  the  same 
time  at  which  he  issues  the  summons  to  the  tenant.^  In  still  other 
states  the  jury  is  summoned,  it  seems,  at  the  same  time  as  the 
tenant  and  by  the  same  process.* 

davit,  if  proceedings  are  stayed  by  the  these  six  are  sworn  by  the  judge  or 
counter-affidavit  of  the  tenant  the  iat*  justice  to  hear  and  determine  the  mat- 
ter is  not  to  be  removed,  but  the  officer  ter.  N.  Y.  Code  Civ.  Pro..  §  2247; 
to  whom  such  counter-affidavit  has  Porter  v.  People,  7  How.  Pr.  (N.  Y. 
been  given  shall  return  the  proceedings  Supreme  Ct.)  441. 
to  the  next  Superior  Court  of  the  Additional  Venire.  —  In  Roach  v. 
county  in  which  the  land  lies,  and  the  Cosine,  9  Wend.  (N.  Y.)  227,  holding 
case  shall  be  tried  there  by  a  special  that  if  there  be  a  default  of  jurors  on 
jury  as  in  case  of  appeal.  Georgia  the  return  of  a  venire  the  justice  is 
Code  (1895),  §  4816  (4080);  Lamar  v.  authorized  to  issue  a  second  venire, 
Sbeppard,  84  Ga.  561;  Parker  v.  Bee-  and  so  toties  quotus  until  a  jury  ap- 
man,  28  Ga.  475.  See  also  Smith  v.  pears,  the  court  said»:  "  The  officer 
Singleton,  71  Ga.  68;  Thompson  v»  must  necessarily  have  the  power  of  re- 
Chapman,  57  Ga.  16;  Tufts  V,  Du  newing  the  venire  until  a  jury  appears, 
Bignon,  61  Ga.  322.  otherwise  there  would  be  a  failure  of 

IVarrant Returnable  on  Face  to  County  justice.     It  is  a  power  incident  to  that 

Court,  —  In  Lamar  v,  Sheppard,  84  Ga.  of  conducting  an  inquiry  by  means  of 

561,  it  was  held  that  though  the  war-  a  jury." 

rant  issued  by  the  county  judge  be  re-  4.  Adams  v.  Decker,  11  N.  J.  L.  84. 

tnrnable    on    its  face  to  the    County  Betnm  of  More  Jarors  than  Direoted 

Court,  yet  if  it  be  actually  returned  to  Hot  Error. —  In  Adams  z^.  Decker,  11  N. 

the  Superior  Court  it  is  sufficient,  and  J.  L.  84,  in  which  it  was  objected  that 

the  latter  court  may  entertain  jurisdic-  the  sheriff  returned  a  panel  of  twenty- 

tion  to  try  the  issue  formed  by  the  four  jurors  instead  of  twelve  as  di- 

counter-affidavit.  reeled,  the  court  said:  '*  This  objection 

1.  N.   Y.   Code  Civ.    Pro.,   §  2247;  is  not  a  valid  one;  it  is  usual  for  the 

Bloom  V,  Huyck,  71  Hun  (N.  Y.)  252.  sheriff  to  return  twenty-four,  although 

8.  See    the  statutes  of  the  various  he  is  directed  to  return  twelve." 

states.  5.  Ay  res  v.  Novinger,  8  Pa.  St.  412; 

8.  Thus,  for  instance,  in  New  York,  Pennsylvania  R.  Co.  v,  Heister,  8  Pa. 

upon  a  jury  being  demanded,  the  mag-  St.  452;   Hower  v,  Krider,  15  S.  &  R. 

istrate  is  required  to  issue  a  precept  (Pa.)  43;  Blashford  v.  Duncan,  2  S  &. 

directedto  the  proper  officer,  command-  R.    (Pa.)  480;    Stroup  v,   McClure,  4 

ing  him  to  summon   twelve   persons  Yeates(Pa.)'523;  Wistar  v.  Ollis,  77  Pa. 

nominated  by  such  magistrate  who  are  St.  291. 

qualified  to  serve  as  jurors  in  courts  of  Most  Be  Selected  by  Sheriff.  —  In  Penn- 

record,  for  the  purpose  of  trying  the  sylvania  R.  Co.  s/.  Heister,  8  Pa.  St.  445, 

matter  in  dispute.     Bloom  v,  Huyck,  it   was  held   that   where  a  precept  is 

71  Hun  (N.  Y.)  252.     From  such  twelve  issued  to  a  sheriff  commanding  him  to 

persons  six  are  then  drawn  in  the  same  summon  a  jury,  such  duty  must  be  per. 

way  as  jurors  in  justice^  courts,  and  formed  by  the  sheriff  himself,  and  not 
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Bight  to  Ghallengo  Juror.  —  As  to  the  right  peremptorily  to  chal- 
lenge a  juror  in  summary  proceedings,  the  decisions  differ,  some 
holding  that  each  party  has  the  right  thus  to  challenge  a  specified 
number  of  jurors,*  while  according  to  others  neither  party  has 
such  right.* 

(b)  Upon  What  Ibtoos.  —  It  may  be  stated  as  a  general  rule  that 
the  trial  in  the  case  of  summary  proceedings  is  upon  the  issues 
raised  by  the  tenant's  denial  of  the  facts  upon  which  the  sum- 
mons or  warrant  was  issued.*  The  affidavit  of  the  landlord  fs 
not  evidence  upon  the  merits  on  the  trial;  it  stands  for  a 
declaration  on  which  the  tenant  must  join  issue.** 

(e)  Mattor  of  l^efenso  —  Generally.  —  The  tenant  cannot,  upon  such 
trial,  defend  by  showing  that  the  landlord  had  no  title  at  the 
time  when  the  lease  was  given.*  Where  the  landlord  has  volun- 
tarily parted  with  his  title,  and  the  tenant  has  attorned  to  the 
purchaser,  the  tenant  may  interpose  the  sale  and  attornment  as  a 
defense.*    According  to  the  decisions  in  some  jurisdictions,  a 

by  his  depaty.    See  also  McMuUen  </.  be  shown  that  the  title  of  the  lessor  has 

Orr,  8  Phila.  (Pa.)  342.  been  devested  by  an  act  of  his  own,  or 

1.  In  Miners.  Brown,  20  Conn.  520,  by  descentfrom  him.'*     Rogers,  J.,  in 

it  was  held  that  on  the  trial  of  a  com-  Newell  v,  Gibbs,  i  W.  &  S.  (Pa  )  500. 

plaint  in  summary  process  to  obtain  Cannot    Show     Ontstandinff     Title   in 

possession    of    leased   premises,   each  8tranger.  —  In   Heritage  tr.  Wilfong,  58 

party  has  the  right  of  challenging  per-  Pa.  St.  137,  it  was  held  that  the  tenant 

emptorily  two  jurors.  cannot,   as  a   defense,    be   allowed  to 

8.  People  V.  Hamilton,  39  N.  Y.  107,  show  an  outstanding  title  in  a  stranger, 
where  such  holding  was  upon  the  -  Cannot  Deny  Landlord's  Title  Before  Bar- 
ground  that  summary  proceedings  are  rendering  Poeeeeiion.  —  In  Newman  v. 
not  civil  proceedings  within  the  mean-  Mackin,  13  Smed.  &  M.  (Miss.)  383,  in 
ing  of  the  sections  of  the  code  providing  which  a  tenancy  of  the  defendant  under 
that  upon  the  trial  of  issues  of  fact  each  a  letting  from  the  plaintiff  was  clearly 
party  shall  be  entitled  peremptorily  to  made  out,  and  the  defendant  attempted 
challenge  two  of  the  persons  drawn  as  to  show  a  want  of  the  right  of  posses- 
jurors.  See  also  Roberts  v.  Cone,  3  sion  in  the  plaintiff,  the  court  said*  "  It 
Alb.  L.  J.  151.  was  not  competent     *    *     *    to  the 

8.  '*  The    matters    controverted   are  defendant  to  object  to  the  want  of  right 

those  facts  upon  which  the  summons  of    possession    or   of   property   in  the 

was  issued  and  denied  by  the  affidavit  plaintiff.     Having   admitted  the  right 

of  the  person  in  possession  of  the  prem-  by  accepting   the    lease,  she   was  es- 

iscs.**     People  v.  Kelsey,  14  Abb.  Pr.  topped  from  denying  it,  at  least  until 

(N.  Y.  Supreme  Ct.)  372.  she  had  surrendered  the  possession  and 

4.  Simpson  v,  Rhinelanders,  20  placed  the  plaintiff  in  the  same  situa- 
Wend.  (N.  Y).  103.  tion   which    he    occupied    before    the 

5.  Rodgers  v.  Palmer,  33  Conn.  155;  lease."  See  also  Rowan  v,  Lytle,  11 
White  V.  Bailey.   14  Conn.  278;  New-  Wend.  (N.  Y.)  616. 

man  v,  Mackin,  13  Smed.  &  M.  (Miss.)  6.  Logan  v.  Wool  wine,  56  Mo.  App. 

383;  Logan  V.  Wool  wine,  56  Mo.  App.  453;  Pentz  v,  Kuester,  41  5fo.  447. 

453;  Rowan  v.  Lytle,  11  Wend.  (N.  Y.)  Expiration  by  Landlord*!  Aet  or  by  Act 

616;  Buck  V,   Binninger,   3   Barb.  (N.  of  Law.  —  In  Koontz  v.   Hammond,  62 

Y.)  391;  McGarvey  ».  Puckett,  27  Ohio  Pa.  St.  177,  it  was  held  that  the  tenant 

St.  669.  may  set  up  any  defense  of   which  he 

**  The  tenant  cannot,  in  any  proceed-  could  avail  himself  in  an  ejectment  by 

ing,  defeat  the  title  of  his  landlord  by  his  lessor;  that  his  title  had  expired  by 

an  independent  title.     The  title  alleged  his  own  act  or  by  act  of  law;  or  that  the 

by  way  of  defense  must  be  connected  lease  had  been  accepted  by   fraud  or 

with  the  title  of  the  lessor,  or  it  must  misrepresentation,   which  would  show 
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lessee  cannot  set  up  title  to  the  premises  acquired  by  him  fince 
the  taking  of  the  lease.*  If,  after  the  letting  of  the  premises,  the 
tenant  purchases  his  landlord's  title,  the  tenancy  is  extinguished, 
and  the  tenant  may  plead  such  purchase  in  bar  of  an  action  to 
recover  the  premises.* 

Vot  Confined  to  Hegative  Proof  in  Denial.  —  The  tenant,  under  his  gen- 
eral denial,  is  not  confined  to  mere  negative  proof  in  denial  of 
the  facts  stated  by  the  landlord,  but  may  give  evidence  of  inde* 
pendent  facts  inconsistent  therewith  which  tend  to  meet  the 
cause  of  action.* 

Gonnterolaim.  —  In  New  Yorky  since  the  amendment  of  the  code, 
a  tenant  may  set  up  a  statement  of  any  new  matter  "constituting 
a  legal  or  equitable  defease  or  counterclaim."*     Prior  to  this 

that  there  was  no  tenancy.     See  also  8.  Hamline  v.  Engle,   14  Ind.  App. 

NeweHv.  Gibbs,   i  W.  &  S.  (Pa.)  496;  685. 

Heritage  v.  Wilfong,   58  Pa.  St.   137;  Ezeontion    of    Leaae   under   Uforiouf 

Quinn  v.  McCarty,  81  Pa.  St.  475.  Agreement.  —  Under  his  general  denial 

1.  Rowan  v.  Lytle,  ii  Wend.  (N.  Y.)  of  the   facts  alleged  the  tenant  may 

616.  show  that  an  alleged  lease  was  exe- 

Gontra.  —  In  Connecticut  it  is  expressly  cuted  in  pursuance  of  a  usurious  agree- 
provided  that  if  the  lessee  obtain  a  title  ment.  People  v,  Howlett,  76  N.  Y.  574. 
after  the  date  of  the  lease,  from  the  Bole  that  Tenant  Cannot  Bispnte  Land- 
lessor,  or  any  other  person,  he  may  lord*i  Title.  — "  If  the  conventional  re- 
show  it  in  defense  of  his  continued  pos-  lation  of  landlord  and  tenant  does  not 
session.  Rodgers  v.  Palmer,  33  Conn,  exist,  the  proceeding  cannot  be  enter- 
155,  where  the  court  said:  '*  By  the  tained  under  this  act,  and  the  statute 
term 'title',  *  *  *  is  meant  a  right  is  broad  enough  to  enable  a  party  to 
to  the  possession  paramount  to  that  of  prove  under  this  denial  that  such  rela- 
the  complainant.  The  complainant  tion  does  not  exist.  *  *  *  It  is  also 
may  be  a  lessee  and  the  defendant  a  urged  that  the  tenant  cannot  dispute 
sublessee.  Both  leases  may  have  ex-  the  title  of  his  landlord,  but  I  do  not 
pired,  and  the  defendant  may  have  think  this  principle  applies  to  a  case 
taken  in  the  legal  title  or  taken  a  new  like  this.  A  tenant  cannot  dispute  the 
lease  from  the  owner  of  the  fee.  It  title  of  his  landlord  because  he  cannot 
would  not  be  just  to  permit  him  to  deny  what  he  has  once  admitted,  but 
show  merely  that  the  complainant's  here  the  instrument  containing  the  ad- 
lease  had  expired,  but  it  would  be  mission  is  void,  and  is  not  effectual  for 
clear  injustice  to  prevent  him  from  any  purpose.*'  Church,  C.  J.,  in 
showing  that  he  had  acquired  the  abso-  People  v.  Howlett,  76  N.  Y.  574. 
lute  estate  after  the  date  of  the  lease,  Ezteneio'n  of  Lease  or  Hew  Contraet.  — 
or  a  new  lease  from  the  owner,  or  from  The  tenant  proceeded  against  for  hold- 
a  grantee  of  the  owner,  or  from  one  ing  over  may,  under  his  general 
who  had  taken  the  title  of  the  owner  by  denial,  prove  that  he  was  not  unlaw- 
levy  of  execution."  fully    holding  over  by  showing  that 

8.  Logan  v.  Wool  wine,  56  Mo.  App.  there  had   been  an  extension   of  the 

453.  lease,  or  that  he  was  in  possession  as 

In  Silvey  v.  Summer,  61  Mo.  253,  the  tenant  by  virtue  of  some  other  contract 

court,  in  holding  that  a  tenant  cannot  with  the  plaintiff.     Hamline  v,  Engle, 

dispute  the  title  of  his  landlord,  said:  14    Ind.   App.   685.       See    also    In  re 

**  What  is  meant  by  this  is  that  a  ten-  Wright,  (Buffalo  Super.  Ct.)  16  N.  Y. 

ant  cannot  set  up  an  outstanding  or  Supp.  808. 

antagonistic  title  to  that  of  his  landlord.  4.  N.   Y.  Code  Civ.  Pro.,  g  2244  (as 

If,  however,  a  tenant  has  acquired  his  amended  in  1893);  Constant  v,  Barrett, 

landlord's     title,     either    directly    or  13    Misc.    Rep.    (N.    Y.    C.    PI.)  249; 

through   the   medium   of  a    tax   sale,  Rogers  v.  Earle,  23  Civ.  Pro.  Rep.  (N. 

•    •    ♦    the  rule    ♦    *     *     does  not  Y.  Super.  Ct.)220,  5  Misc.  Rep.  (N.  Y.) 

apply."  164. 
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amendment  it  was  held  that  under  the  statute  no  such  defense  or 
counterclaim  could  be  pleaded,  and  that  the  only  answer  permit- 
ted was  a  general  denial  or  a  denial  of  the  specific  allegations  of 
the  landlord's  petition,* 

In  Connecticut  it  is  held  that  where,  in  a  proceeding  to  recover 
leased  premises  for  nonpayment  of  rent,  a  general  denial  is 
pleaded,  the  tenant  cannot  introduce  evidence  of  a  breach  of  a 
covenant  of  the  lease  on  the  part  of  the  complainant  by  which  he 
has  sustained  damages  greater  than  the  amount  of  the  rent 
claimed.* 

(d)  A^jovnmieiit.  —  When  issue  is  joined  it  is  within  the  discre< 
tion  of  the  court  to  adjourn  the  trial  of  such  issue  at  the  request 
of  either  party.'  An  adjournment  can,  however,  be  granted  only 
upon  proof  to  the  satisfaction  of  the  court  that  it  is  necessary  to 
'enable  the  applicant  to  procure  his  necessary  witnesses,*  or  by 

Maimer    of  Eitabliddiig    Defenie    or  any  rent  is  due«  the  landlord  is  entitled 

Gonnterolaim.  —  This  statute  (Code  Civ.  to  a  final  order  in  his  favor.**     Barnum 

Pro.,   g  2244),   as  amended,   provides  v.  Fitzpatrick,  27  Abb.  N.  Cas.  (N.  Y. 

that  "  such  defense    or  counterclaim  Fifth    Civ.    Dist.   Ct.)  334;    Jarvis  v, 

may  be  set  up  and  established  in  like  Drigg^,  69  N.  Y.  143. 

manner  as  though  the  claim  for  rent  in  8.  Barnum  v.  Keeler,  33  Conn.  209. 

such  proceeding  was  the  subject  of  an  8.  Goff  v,  Vedder,  12  Civ.  Pro.  Rep. 

action.'*    Constant  v.  Barrett,  13  Misc.  (Madison  County  Ct.)  358;  Kiernan  v. 

Rep.  (N.  Y.  C.  PI.)  249.  Reming,  7  Civ.  Pro.  Rep.  (N.  Y.  Super. 

Cannot  Set  Off  Overdoo  Mortgage.  —  A  Ct.)  311;    Deutermann  v.  Wilson,  15 

tenant  who  acquires  an  overdue  mort-  Civ.    Pro.    Rep.   (N.    Y.   C.    PI.)   411; 

gage  upon  the  demised  premises  can-  People  v,  Murray,  2  Misc.  Rep.  (N.  Y. 

not  set  off  the  debt  against  the  rent  in  Super.  Ct.)  152. 

a  summary  proceeding.    Constant  v,  A^jonmment  on  Judge's  Own  Motion  in 

Barrett,   14  Misc.  Rep.  (N.  Y.  C.  PI.)  DefSunlt  of  Anfwer.  — The  judge  before 

570.  whom  a  summary  proceeding  is  insti- 

Damages  for  Landlord's  GonTenion  of  tuted  has  no  legal  power  to  adjourn  the 

Chatteli.  —  In  Burrell   v.  Do  Sim,    10  matter  to  a  future  day  on  bis  own  mo- 

Misc.   Rep.  (N.  Y.  C.   PI.)  745,  it  was  tion   in  default  of  an  answer  by  the 

held   that  a    claim    for    damages    by  tenant.      People  v.   Murray,   2    Misc. 

reason  of  a  conversion  of  the  tenant's  Rep.  (N.  Y.  Super.  Ct.)  152.     See  also 

chattels  by  the  landlord  cannot  be  set  Deutermann  v.   Wilson,   15  Civ.  Pro. 

up  as  a  counterclaim  in  summary  pro-  Rep.  (N.  Y.  C.  PI.)  411. 

ceedings  for  nonpayment  of  rent.  4.  Goff  v,  Vedder,  12  Civ.  Pro.  Rep. 

1.  Barnum  v,    Fitzpatrick,  27  Abb.  (Madison  County  Ct.)  358;    People  r. 

N.  Cas.  (N.  Y.  Fifth  Civ.  Dist.  Ct.)  334;  Murray.  2  Misc.  Rep.  (N.  Y.  Super.  Ct.) 

Durant  Land  Imp.  Co.   v.  East  River  152;    Boiler  v.  New   York,   40  N.   Y. 

Electric  Light  Co.,  15  Daly  (N.  Y.)  337,  Super.  Ct.  523, 

17  Civ.  Pro.  Rep.  (N.  Y.)  224.  Adjournment  for  Other  Caniet  thnato 

Under  a  denial  of  the  averment  that  Proeure  Witnenei.  —  In   Boiler  v.  New 

rent  is  due  and   iha    the  tenant  has  York,  40  N.  Y.  Super.  Ct.  523,  it  was 

made  default  in  the  payment  thereof,  held  that  an  adjournment  for  any  other 

the  latter  may  prove  payment,  or  that  reason    than    to     procure     witnesses 

for  any  reason  no  rent  is  due.     Bar-  operates     as    a    discontinuance.    See 

num  V.  Fitzpatrick,  27  Abb.  N.  Cas.  (N.  also,   to   the  same  effect,   Kiernan  v. 

Y.   Fifth  Civ.    Dist.  Ct.)  J34;   Durant  Reming,  7  Civ.  Pro.  Rep.  (N.  Y.  Super. 

Land  Imp.  Co.  v.  East  River  Electric  Ct.)  311;    People  v.   Murray,  2  Misc. 

Light  Co.,  15  Daly  (N.  Y.)  337,  17  Civ.  Rep.  (N.  Y.  Super.  Ct.)  152. 

Pro.  Rep.  (N.  Y.)  224.  In  Goff  v.  Vedder,  12  Civ.  Pro.  Rep. 

*'  It  is  not  even  a  sufficient  answer  to  (Madison  County  Ct.)  358,   it  is  held 

the  proceeding  that  the  full  amount  of  that  the  proper  construction  of  the  siaU 

the  stipulated  rent  is  not  payable.     If  utory  provision  is  that  it  does  not  pro. 
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consent  of  all  the  parties  appearing.^  The  adjournment  of  the 
trial  cannot  be  for  longer  than  the  statutory  period  except  by  the 
consent  of  the  parties.^ 

(e)  Xffeet  of  JMseontinnaiiM.  —  Where  summary  proceedings  have 
been  instituted  by  a  landlord  for  holding  over  after  the  expiration 
of  his  term,  and  the  whole  case  submitted  to  the  justice  for  his 
decision,  a  discontinuance  by  the  justice  on  motion  of  the  land- 
lord discontinues  the  whole  proceeding.' 

(i  i)  Pinal  Order  —  When  Made.  —  If  sufficient  cause  is  not  shown 
upon  the  return  of  the  summons,  or  if,  upon  the  trial,  the  verdict 
or  decision  is  in  favor  of  the  landlord,  it  is  the  duty  of  the  court 
to  make  a  final  order  directing  the  delivery  of  possession  to 
him.*  If  the  verdict  or  decision  is  in  favor  of  the  tenant,  the 
final  order  must  be  made  accordingly,* 

Ooiti.  —  The  final  order  should  award  the  costs  of  the  proceed- 
ings to  the  party  in  whose  favor  it  is  made.* 

hibit  an  adjournment  for  any  other  for  either  is  due.    Cochran  v.  Reich,  20 

cause  satisfactory  to  the  court.    Ad-  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  623. 

joumments  for  the  purpose  of  procur-  Mandamni  to  Compel  fllgniiig.  —  Where 

ing  witnesses  are,   according  to  this  sufficient  cause  is  not   shown  on  the 

case,  by  the  statute  made  a  matter  of  return  day  of  the  precept,  mandamus 

absolute  right,  and  for  other  causes  dis-  will  lie  to  compel  the  justice  to  sign  the 

cretionary.  final  order.     People  v,  Murray,  23  Civ. 

1.  N.   Y.    Code  Civ.   Pro.,  §  2248;  Pro.  Rep.  (N.  Y.  Super.  Ct.)  71,  2  Misc. 

Kiernan  v,  Reming,  7  Civ.  Pro.  Rep.  Rep.    (N.    Y.)    152.    See    also    article 

(N.  Y.  Super.  Ct.)  311;  People  v.  Mur-  Mandamus. 

ray,  2  Misc.  Rep.  (N.  Y.  Super.  Ct.)  6.  N.  Y.  Code  Civ.  Pro.,  g  2249. 

160.  6.  Crane  v,  Hardman,  4  E.  D.  Smith 

8.  Goff  V,  Vedder,  12  Civ.  Pro.  Rep.  (N.  Y.)  339;    New  York  L.  Ins.  Co.  v. 

(Madison  County  Ct.)  358.  Waldron,  9  Daly  (N.  Y.)  472;  Posson  v, 

8.  Gillilan  v,  Spratt,  41  How.  Pr.  (N.  Dean,  8  Civ.  Pro.  Rep.  (Orleans  County 

Y.  C.  Pl.)27.  Ct.)    177;     Rubicum    v.    Williams,-! 

Vo  Bar  to  Aodon  for  Bent  and  Bamagei.  Ashm.  (Pa.)  235. 

—  Such  a  decision  of  discontinuance  is  What  Costs  Beooverable.  —  The  costs 

no  bar  to  an   action   brought  subse-  allowed  to  the  prevailing  party  in  a 

quently  by  the  landlord    against  the  summary    proceeding  to   recover  the 

tenant  for  rent  and  damages  for  the  use  possession  of  land  are  merely  the  fees 

and  occupation  of  the  premises.     Gil-  of  those  officers  who  are  required  to 

lilan  v»  Spratt,  41  How.  Pr.  (N.  Y.  C.  perform    the    services,    such    as    the 

PI.)  27.  judge,  sheriff,  constable,    etc.    Attor- 

4.  White  V,   Bailey,   14  Conn.   271 :  neys  and  counsel  fees  are  not  recover- 

Brown  v.   New  York,   66   N.  Y.  385;  able  in  such  proceeding,  against  the 

People  V.  Murray,  2  Misc.  Rep.  (N.  Y.  adverse   party.      Patridge  v.  Ford,   5 

Super.  Ct.)  152;  Peer  v,  O'Leary,  8  N.  How.  Pr.  (N.  Y.  Sup/eme  Ct.)  21, 

Y.  Misc.  Rep.  (Buffalo  Super.  Ct.)  350;  In  l^ew  York  L.  Ins.  Co.  v.  Waldron, 

Stover  V,  Chasse,  ^  Misc.   Rep.  (N.  Y.  9  Daly  (N.  Y.)  472,  it  was  held  that  in 

C.  PI.)  45;    Bloomingdale  v,  Adler,  7  proceedings  in  the  New  York  District 

Misc.  Rep.  (N.  Y.C.  PI.)  182;  Kiernan  z^.  Courts  to  recover  the    possession   of 

Reming,  7  Civ.  Pro.  Rep.  (N.  Y.  Super,  leased    property    for    nonpayment  of 

Ct.)  311:  Ash  V.  Purnell,  19  Civ.  Pro.  rent,  no  costs  or  disbursements  can  be 

Rep.  (N.  Y.  C.  PI.)  234;  Sheldon  v.  Tes-  allowed  except  the  marshal's  fees, 

tera,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  How  CoUeoted.  —  In  New  York  it  is 

477.  provided  that  "if  the  final  order  is  made 

Where   the    lease    provides  for  the  by  a  county  judge,  or  a  special  county 

payment  of  rent  and  of  water  rents  the  judge,  or  by  a  mayor  or  recorder,  an 

landlord  is  entitled  to  a  final  order  in  execution  to  collect  the  costs  may  be 

summary  proceedings  if  any  amount  issued  thereupon  as  if  it  was  a  judg- 
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Awaid  pf  Doable  Bent.  —  In  those  states  where  the  warrant  is 
stayed  by  the  counter-affidavit  of  the  tenant,  if,  upon  the  trials 
the  issue  raised  thereby  is  decided  against  the  tenant,  judgment 
is  rendered  against  him,  if  he  is  holding  possession  of  rented 
premises  beyond  the  term,  for  double  the  rent  stipulated,^  or 
if  he  be  a  tenant  at  will  or  by  sufferance,  then  for  double  the 
rent  the  premises  are  shown  by  the  evidence  to  be  worth,* 

(12)  Warrant  to  Dispossess — (»)  lituuMe.  —  Upon  the  making 
of  the  final  order  in  favor  of  the  plaintiff  the  judge  or  justice 
issues  a  warrant  of  dispossession  to  the  proper  officer.* 

ment  of  a  justice  of  the  peace  of  ihe  ram  is  held  to  be  issued  when  the 

same  city  or  county;  and  for  that  pur-  judge,  having  indorsed  the  final  order 

pose  the  officer  takes  the  place  of  a  jus-  on  the  papers,  signs  the  warrant  and 

tice  of  the  peace.     In  every  other  case  delivers  it  10  the  clerk,  who  is  its  proper 

an  execution  may  be  issued  to  collect  custodian  until  called  for.     With  this 

the  costs  awarded  there by«  as  if  the  act  the  justice's  jurisdiction  over  the 

final  order  was  a  judgment  rendered  in  proceeding  terminates.    After  the  ez- 

the  court  of  which  the  judge  or  justice  piration  of  the  time  limit  allowed  by 

is  the  presiding  officer."     N.  Y.  Code  law  to  do  this,  he  has  no  further  power 

Civ.  Pro.,  §  2250.  over  it  and  he  cannot  even  amend  the 

Bight  to  Costs  Saipoiidod  by  Certiorari,  final  order  or  the  warrant.      Ash  v, 

—  When  a  certiorari  is  issued  it  sus-  Purnell.   19  Civ.   Pro.   Rep.  (N.  Y.  C. 

pends  the  landlord's  right  to  recover  PI.)  234. 

his  expenses.    While  certiorari  is  pend-  Uraed  by  Justice  Befinre  Whom  Preeept 

ing,  the  suspended  justice's  judgment  Betnmablo. — ^In  Kiernan  v,  Reming.  2 

furnishes  to  the  landlord  no  evidence  How.  Pr.  N.  S.  (N.  Y.  Super  Ci.)  89, 

of  a   right  to   the  costs.     Launitz  v.  it    was  held   that  the    justice    before 

Dixon,  5  Sandf.  (N.  Y.)  249.  whom  the  precept  is  returnable  must 

1.  Richardson    v.    Harvey,    37    Ga.  issue  the  warrant  to  dispossess. 

224.  Mandamui   to   Compel    iBraaace.  —  A 

Where  the  issue  is  found  against  a  mandamus  lies  to  compel  the  magis- 

tenant  holding  over  he  may  be  charged  trate  to  issue  his  warrant  to  recover  pos- 

'  with  double  rent  for  the  time  he  held  session,  notwithstanding  an  appeal  has 

over,    up    to    the    date    of    the   trial,  been  taken.     People  v,  Willis,  5  Abb. 

although  nothing  is  said  of  rent  in  the  Pr.  (N.  Y.  Supreme  Ct.)  205.    See  on 

plaintiff's  affidavit  to  obtain  the  war-  this  point  the  article  Mandamus. 

rant.     Pettis  v,  Brewster,  94  Ga.  527.  Whore  Tenant  Bemoves  Before  Betnn 

S.  Richardson  v.  Harvey,  37  Ga.  224;  Day.  —  "  If    the     person    proceeded 

Smith  z/.  Singleton,  71  Ga.  68;  Pettis  t^.  against    obeys  the  summons  and  re- 

Brewster,  94  Ga.  527.  moves  from  the   premises  before  the 

8.  Colt  V.  Eves,  12  Conn.  243:  People  return  day,  he  can  appear  on  that  day 

V.  Murray,  2  Misc.  Rep.  (N.  Y.  Super,  and  show  the  fact  of  his  removal,  and 

Ct.)    152;    Peer  v.  O'Leary,   8  N.   Y.  then  no  warrant  can  be  issued.*'  Brown 

Misc.   Rep.    (Buffalo  Super.  Ct.)  350;  v.  New  York,  66  N.  Y.  385.    See  also, 

McKeon   v.  Whitney,  3  Den.  (N.  Y.)  to  the  same  effec  ,  Ash  v.  Purnell,  16 

452;   Jarvis  v.  Driggs,  69  N.  Y:  143;  Daly  (N.  Y.)  189,  26  Abb.  N.  Cas.  (N. 

People  V.  Willis.  5  Abb.  Pr.  (N.  Y.  Su-  Y.)  92.  19  Civ.  Pro.  Rep.  (N.  Y.)  234. 

preme  Ct.)  205;  Ash  v,  Purnell,  19  Civ.  Where   Tenant   BemoYOS   After  Fiail 

Pro.  Rep.  (N.  Y.  C.  PI.)  234;  Chretien  Order. —  '*  So,    too,    after  final  order, 

V.  Doney,  i  N.   Y.   410;    Rubicum   v.  which  we  think  is  in  effect  a  judgment, 

Williams,  1  Ashm.  (Pa.)  235.  and  the  only  one  which  can  be  rcn- 

In  Pennsvlvania   it   is   held  error  to  dered  in  such  case,  it  may  be  satisfied 

issue  a  writ  of  possession  on  the  day  by  a  voluntary  compliance  with  its  re- 

when  judgment  is  entered,  there  being  quirements  on  the  part  of  the  tenant, 

an  act  prohibiting  it  from  being  issued  just  as  effectively  as  if  the  warrant  had 

within     five     days     after     judgment,  been  issued,  and  in  fact  it  is  his  duty 

Trimbath  7/.  Patterson,  76  Pa.  St.  277.  to  go  out  without  waiting  to  be  dispos- 

What Conititntes  Issuance.  —  The  war  sessed    under    the   warrant."      Book* 
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(b)  Goatents.  —  Such  warrant  should  describe  the  premises  *  and 
should  command  such  officer  to  remove  the  tenant  and  under- 
tenants, if  any,  from  the  premises,  and  to  put  the  landlord  in  full 
possession  thereof.*  So,  where  the  issue  upon  a  counter-affidavit 
is  decided  against  the  tenant,  the  plaintiff  is  entitled  to  a  writ  of 
possession  and  to  be  placed  in  possession  of  the  premises.* 

(o)  EfliMt  of  Warrant.  —  The  warrant  for  the  removal  of  the  tenant 
operates  to  cancel  and  annul  the  relation  of  landlord  and  tenant 
between  the  parties  and  the  contract  or  agreement  for  the  use  of 

staver,  J.,  in  Ash  v.  Purnell,  i6  Daly  the  amount  of  rent  due  and  in  arrear, 

(N.  Y.)  189,  26  Abb.  N.  Cas.  (N.  Y.)  92,  and  to  indorse  the  same  on  the  writ  of 

19  Civ.  Pro.  Rep.  (N.  Y.)  234.     See  also  possession.     Rubicum  v.  Williams,  I 

Gallagher  v,  Reilly,   16  Daly  (N.  Y.)  Ashm.  (Pa.)  230. 

227.  '*  The  omission  to  ascertain  and  de- 

1.  Ash  V,  Purnell,  16  Daly  (N.  Y.)  termine  the  amount  of  rent   actually 

189,  26  Abb.  N.  Cas.  (N.  Y.)  92,  19  Civ.  due  and  in  arrear,  and  indorse  the  same 

Pro.  Rep.  (N.  Y.)  234.  on  the  writ  of  possession,  was  clearly 

9.  Ash  V,   Purnell,   16  Daly  (N.  Y.)  an  error.     The  act  requires  this  to  be 

189,  26  Abb.  N.  Cas.  (N.  Y.)  92,  19  Civ.  done  in  order  that  the  tenant  may,  if 

Pro.  Rep.  (N.  Y.)  234.  he  sees  fit,  supersede  the  writ  by  pay- 

Szoeption.  —  Where,  as  is  authorized  ing  to  the  constable,  for  the  use  of  the 

under    New     York    Code    Civ.    Pro.,  lessor,  the  amount  of  the  rent  together 

g  2237,  the  neighbor  of  demised  prem-  with    the    costs  of    the  proceeding." 

ises  used  as  a  bawdy  house  makes  ap-  Williams,  J.,  in  Trimbathz^.  Patterson, 

plication  for  the  removal  of  a  tenant  so  76  Pa.  St.  277. 

using  the  premises,  the    warrant    of  Proteetion  of  Warrant.  —  A  warrant  of 

course     does     not     require    that    the  dispossession,  properly  and  regularly 

petitioner  is  to  be  put  in  possession,  issued,  protects  all  who  act  under  it 

N.  Y.  Code  Civ.  Pro.,  §  2251.  unless    they  act    wilfully    and    mali- 

Vaming  Certain  Person  as  in  PoMeMion.  ciously.     Higenbothem  t'.  Lowenbein, 

—  The  fact  that  a  warrant  answering  28  How.  Pr.  (N.  Y.  Super.  Ct.)  221. 

all  the  requirements  states 'that  a  cer-  What  Gonatitntes  EzMntlon.  —  "  It  is 

tain  person  named  is  in  possession  will  the  duty  of  the  officer  to  deliver  the  full 

not  affect  it,  since  all  the  essential  req-  and  actual  possession  of  the  premises 

uisites  of  a  valid  warrant  remain  with  recovered.    And  it  is  said  that  the  pro- 

this  rejected.     Babin  v.  Ensley,   14  N.  cess  is  not  understood  to  be  executed, 

Y.  App.  Div.  548.  nor  the  execution  cbmplete,  until  the 

Vow  Tenancy  —  Gonntormanding  War-  officer  is  gone  and  the  plaintiff  left  in 

mnt.  —  It  seems,  according  to  the  case  quiet  possession.     2  Tidd's   Pr.   1247. 

of  Croft  V,  King,  8  Daly  (N.   Y.)  265,  If  the  tenant  do  not  peaceably  and 

that  where,  after  a  landlord  has  sued  quietly    yield    the   possession   to    the 

out  a  dispossess  warrant  in  summary  plaintiff  and  consent  thereto,  it  is  the 

proceedings,  to  recover  the  possession  duty  of  the  officer  to  remove  him  en- 

of  demised  premises  for  nonpayment  tirely  off  the  premises,  and  it  cannot 

of  rent,  he  accepts  as  his  tenant  one  of  be  said  that  he  has  executed  the  writ 

the  persons  in  possession  of  the  prem-  until  he  has  done  so."     Farnsworth  v, 

ises,  he  is  not  bound  to  notify  the  mar-  Fowler,  i  Swan  (Tenn.)  i. 

shal  to  whom  the  warrant  has  been  To  be  Ezeented  Segardleea  of  Weather, 

issued  of  such  new  tenancy,  and  coun-  —  In  Higenbothem  v.  Lowenbein,  28 

termand  the  warrant  against  such  per-  How.  Pr.  (N.  Y.  Super.  Ct.)  221,  it  is 

son.    See    also,>   in    this    connection,  held  that  the  warrant  may  be  executed 

Scheibel  v.  Fairbain,  i  B.  &  P.  388;  although   the  day  may  be  inclement 

Brown    v.    Feeter,    7  Wend.    (N.   Y.)  and  goods  removed  may  thereby  suffer 

301.  injury.     The  law  does  not  recognize 

Indonement  of  Sent  In  Arrear.  —  In  the  state  of  the  weather  in  executing 

Pennsylvania    it    is    the    duty    of   the  such  a  warrant. 

magistrates,  where  judgment  is  given  8.  Ga.    Code  (1895),   §   4817  (4081); 

against  a  tenant  in  an  action  for  de-  Parker  v.  Beeman,  28  Ga.  475;    Pettis 

fault  in  payment  of  rent,  to  ascertain  v.  Brewster,  94  Ga.  527. 
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the  premises,  if  any  exists,^  from  the  time  of  its  issue,  and  not 
from  the  time  of  the  institution  of  the  proceedings.* 

(13)  Stay  of  Proceedings,  —  It  is  usually  provided  by  the  stat- 
utes authorizing  summary  proceedings  that  the  tenant  may  stay 
the  proceedings  in  all  cases  save  where  he  is  holding  after  tlie 
expiration  of  his  term.  The  manner  in  which  this  may  be  done 
varies  in  each  case  with  the  grounds  on  which  the  proceedings 
for  dispossession  are  instituted.* 

(14)  Certiorari.  — The  right  to  sue  out  a  writ  of  certiorari  to 
bring  the  summary  proceeding  up  for  review  depends  upon  gen- 
eral principles.     The  writ  has  been  frequently  allowed  in  sucli 

1.  Hinsdale  v.  White,  6  Hill  (N.  Y.)  507;  Parsell  v.  New  York  L.  Ins.,  etc., 
507;  Pursell  V,  New  York  L.  Ins.,  etc.,  Co.,  42  N,  Y.  Super  Ct.  383;    Whitney 
Co.,  42  N.  Y.  Super.  Ct.  383;  Whitney  v.  Meyers,  i  Duer  (N.  Y.)  266. 
V,  Meyers,  i  Duer(N.  Y.)  266;  Ash  v.  Caneeli  Leaiei  m  to  Sabtenaiiti. —  In 
PurncU,   19  Civ.  Pro.   Rep.  (N.  Y.  C.  Ash  v.  Purnell,  19  Civ.  Pro.  Rep.  (N. 
PI.)  234.  Y.  C.   PI.)  234.  the  court,  in  holding 
Beoovery  of  Compensation  Between  Be-  that  the  issuing  of  the  warrant  to  re- 
fsnlt  andBispOiseiiion.  —  In  some  states  cover  the  possession  of  property  for  the 
it  seems  that,  in  actions  to  dispossess  nonpayment  of  rent  cancels  not  oaly 
for  nonpayment  of  rent,  compensation  the  lease  between  the  landlord  and  his 
for  the  use  of  the  premises  by  the  ten-  immediate  tenant,  but  also  all  leases  to 
ant  between  the  default  and  the  time  subtenants,    said:      "The    contention 
he  is  dispossessed  cannot  be  recovered  that  the  issuing  of  a  warrant  only  can- 
by  action  on  the  lease;  but  the  land-  eels  the  lease  t>etween  the  landlord  and 
lord's  only  remedy  is  by  proceeding  his  immediate   tenant,  and  does   not 
against  the   tenant  as  a    wrongdoer,  affect  leases  between  subtenants,  is  in 
Hinsdale  v.  White,  6  Hill  (N.  Y.)  507;  the  teeth  of  the  warrant  provided  for  in 
Crane  v.  Hardman,  4  E.  D.  Smith  (N.  section  2251  of  the  code,  for  that  says 
Y.)339;  Rubicum  v.  Williams,  i  Ashm.  it  shall  command  the  officer  *  to  remove 
(Pa.)  230.  all  persons'  from  the  premises,  which 
In  Rubicum  v.  Williams,  i  Ashm.  if  done  would  most  effectually  term!- 
(Pa.)  230,  it  was  held  that  in  Pennsyl-  nate  any  lease  between  subtenants." 
vania  "  the  Act  of  the  third  of  April,  In  Missouri  it  is  held  that  proceed- 
1830,  only  authorizes  the  justices,  after  ings  under  the  Landlord  and  Tenant 
they  have  given  judgment  against  the  Act  operate  to  annul  the  contract  for 
lessee  that  the  demised  premises  shall  the  use  of  the  premises  and  to  cancel 
be  delivered  up  to  the  lessor,  to  issue  the  relation  of  landlord   and    tenant 
process    authorizing    a    redelivery    of  from  the  time  of  the  removal  of  the 
the  possession  of  the  premises  to  the  tenant    under    the    writ.      Evans    v. 
lessor,  and  the  levy  of  the  costs  on  the  Voght,  8  Mo.  App.  575. 
lessee;  and  that  although  they  may  8.  See  statutes  of  various  states, 
and  are  bound  to  asceruin  the  rent  Xflbet  of  Tender  During  Prooeedlngi.  — 
due  and  in  arrear,  and  to  indorse  the  A  tender  of  the  amount  due  to  date  as 
same  on  their  writ  of  possession,  jret  claimed  by  the  landlord,  made  during 
they     cannot     issue    any     execution  the  pendency  of  the  action,  if  operated 
against  the  tenant  to  coerce  the  pay-  for  any  purpose,  will  not  bar  the  land- 
ment  of  the  sum  so  ascertained."  lord's  right  to  the  final  order  in  sum- 
In  Indiana  it  is  held  that  in  an  action  mary  proceedings,  though  the  tenant 
by  a  landlord  against  his  tenant  to  re-  may  stay  the  execution  of  the  warrant 
cover  the  possession  of  leased  premises  by  the  payment  of  all  rent,  interest, 
and  damages  for  the  unlawful  deten-  and  costs.    Tender  of  money  during 
tion  thereof  (2  Rev.  Stat.  1876,  p.  662),  the  pendency  of  an  action  not  brought 
the  assessment  of  damages  for  such  for  the  recovery  of  money  is  no  bar 
detention  until  the  time  of  such  trial  is  thereto,  where  the  right  to  make  a  ten- 
authorized.     White  V.  Stellwagon,  54  der  is  not  expressly  given  by  statute. 
Ind.  186.  Stover  v,  Chasse,  9  Misc.  Rep.  (N.  Y. 
9.  Hinsdale  v.  White,  6  Hill  (N.  Y.)  C.  PI.)  45. 
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cases.  ^  It  should  issue  only  after  the  case  has  been  finally  tried 
and  judgment  given  thereon  before  the  court  below.* 

Extent  of  Seview.  —  The  general  rules  concerning  the  extent  of 
review  on  certiorari  have  been  stated  in  a  former  article.'  The 
inquiry  is  restricted  to  jurisdiction  and  regularity  and  does  not  go 
to  the  merits  unless  direct  provision  is  made  therefor  by  statute.* 
If  the  court  is  given  power  to  examine,  upon  the  merits,  it  will 
affirm,  reverse,  or  quash  the  proceedings,  as  justice  may  require.* 

The  XffBot  of  the  issuance  of  a  writ  of  certiorari  as  a  stay  of  pro- 
ceedings has  been  the  subject  of  statutory  regulation  in  most 
states.     The  subject  has  been  considered  in  a  former  article,* 

1.  See  generally  article  Certiorari,  8.  Buck  v,  Binninger,  3  Barb.  (N. 

vol.  4,  p.  I.  Y.)  391 ;  Lynde  v.  Noble,  20  Johns.  (N. 

Michigan.  —  Smith  v.  Reed,  24  Mich.  Y.)  80,  where  the  court  said:    "The 

240;  Farrell  v.  Taylor,  12  Mich.  113.  legislature  have  prescribed  a  summary 

New    York,  —  Lynde    v.    Noble,    20  proceeding,   calculated   to  secure  the 

Johns.  (N.  Y.)  80;  Launitz  v.  Dixon,  5  rights  of  parties  and  insure  a  speedy 

Sandf.  (N.  Y.)  249;    People  v,  HamiU  decision.     *    ♦    ♦    If  a  certiorari  will 

ton,  39  N.  Y.  107;  Springsteen  v.  Pow-  remove  the  proceedings  into  this  court, 

ers,  3   Robt.   (N.  Y.)  483;    People  v,  before  a  trial  is  had  before  the  judge 

Lock  wood,  3  Hun  (N.  Y.)  304:  Buck  r.  authorized  to  try  the  question  of  pos- 

Binninger,  3  Barb.  (N.  Y.)39i;  Niblo  v,  session,  there  is  nothing  gained  by  the 

Post,   25  Wend.   (N.   Y.)  280;   Golden  statute,  for  the  tenant,  by  that  course, 

V.  Botts,  12  Wend.  (N.  Y.)  234;  Roach  may  delay  the  landlord  as  long  as  he 

V.  Cosine,  9  Wend.  (N.  Y.)  228.  could  before  the  passing  of  the  act,  and 

Pennsylvania.  —  Brown's  Appeal,  66  subject  him  to  at  least  equal  expense. 

Pa.  St.  155;    Essler  ».  Johnson,  25  Pa.  Such  a  construction  would  virtually  be 

St.  350;  Duddy  v.  Hill,  3  Leg.  &  Ins.  a  repeal  of  the  statute.** 

Rep.  (Pa.)  59;    Grubb  v.  Fox,  6  Binn.  8.  See  article  Certiorari,  vol.  4,  p. 

(Pa.)    460;    Connelly    v.    Arundell,    6  254  et  seq. 

Phila.  (Pa.)  38;    McGee  v.  Fessler,   i  4.  In  Vew  Tork  the  authority  of  the 

Pa.  St.  126.  court  is  not   limited   to  questions  of 

Interest  in  Salijeot-matter  Veceesaxy.  —  jurisdiction  and  regularity.    The  evi- 

A  party  having  no  interest  in  the  sub-  dence  will  be  looked  into.    See  Buck 

ject-malter  of  the  proceedings  is  not  v.  Binninger,  3  Barb.  (N.  Y.)39i;  Peo- 

entitled  to  prosecute  a  writ  of  certio-  pie  v.  Hamilton,  39  N.  Y.  107;  Benja- 

rari.    Golden  v.  Botts,  12  Wend.  (N.  min  v.  Benjamin,  5  N.  Y.  383;  People 

Y.)  234;    Starkweather  v.   Seeley,   45  v.  Lockwood,  3  Hun  (N.  Y.)  304;  An- 

Barb.  (N.  Y.)  164.  derson  v.   Prindle,   23  Wend.  (N.  Y.) 

By  Pen^  In  Interest  Votof  Beoord.—  616;    Niblo  v.  Post,  25  Wend.  (N.  Y.) 

In  Building  Assoc,  v.  Daughen,  7  W.  280. 

N.  C.  (Pa.)  244,  it  was  held  that  a  cer-  In  Pennsylyanla  the  certiorari  does 

tiorari  may  be  taken  out  by  a  party  in  not  bring  up  the  evidence.     Bedford 

interest  but  not  of  record.  v.  Kelly,  61  Pa.  St.  491 ;    Buchanan  v. 

Bond.  —  Where  the  defendant  below  Baxter,  67  Pa.  St.  348;   McMillan   v, 

sues  out  a  certiorari  he  must  execute  Graham.  4  Pa.  St.  140.     See  also  Hies- 

to  the  complainant  a  bond  with  surety  ter  v.  Brown,  11  Lane.  Bar.  (Pa.)  159. 

to  secure  accruing  rent,  etc.     Smith  v,  6.  Buck  v.  Binninger,  3  Barb.  (N.  Y.) 

Reed,  24  Mich.  240.  39T;    Anderson  v.  Prindle,  23  Wend. 

In  Hutchinson  v,  Vanscriver,  6  (N.  Y.)  616. 
Phila.  (Pa.)  39,  it  was  held  that  the  party  6.  See  article  Certiorari,  vol.  4,  p. 
applying  for  the  writ  must  give  secur-  209  et  seq.  As  to  practice  in  New  York 
ity  for  all  costs  that  may  have  accrued  and  Pennsylvania^  see  Launitz  v, 
or  may  accrue,  and  the  rent  which  has  Dixon,  5  ^andf.  (N.  Y.)  249;  Spring- 
already  become  or  may  become  due,  steen  v.  Powers,  3  Robt.  (N.  Y.)  483; 
up  to  the  final  determination  of  said  Lynde  v.  Noble,  20  fohns.  (N.  Y.)  80; 
certiorari,  in  the  event  of  the  same  Smith  v.  Moffat,  i  Barb.  (N.  Y.)  65; 
being  determined  against  him.  Duddy  v.  Hill,  3  Leg.  &  Ins.  Rep.  (Pa.) 
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(15)  Injunction,  —  As  a  geneial  rule,  courts  of  equity  will  not 
interfere  to  stay  such  proceedings,^  though  according  to  some 
cases  they  may  do  so  where  such  interference  b  the  only  means 
of  preventing  fraud  or  injustice,*  or,  it  seems,  where  the  magis- 
trate had  no  jurisdiction.' 

(16)  Appeal — Whan  Um.  —  An  appeal  will,  as  a  rule,  lie  from 
the  judgment  in  summary  proceedings  to  recover  possession  of 
demised  premises,  just  as  in  other  civil  actions.* 

59;  Grubb  V.  Fox.  6  Binn.  (Pa.)  460;  ceedlngs.     It  would  be  a  harsh  con- 

De  Coursey  v.  Guarantee  Trust,  etc.,  struction  of  the  law  which  would- make 

Co.,  81  Pa.  St.  2x7;  jacksoQ  v,  Gleason,  the  poverty  of  the  party  a  reason  for 

6  Pbila.  (Pa.)  307.  denying  them  justice.    Ordinarily  no 

1.  Hyatt  V,  Burr,  8  How.  Pr.  (N.  Y.  court  would  sanction  an  injunction  to 

Supreme  Ct.)  168.  restrain  these  authorized  proceedings 

In  Smith  r.  Mo£fat,  i  Barb.  (N.  Y.)  by  sutute.  But  if  the  tenant  could 
65,  an  injunction  was  issued  to  stay  show  a  defense,  not  within  the  statute, 
progress  of  summary  proceedings,  but  or  outside  of  it,  or  grounds  within  it, 
was  afterwards  modified  so  as  to  allow  which  by  the  bill  showed  that  injosuce 
the  landlord  to  go  on  with  his  trial,  would  be  done,  we  think  it  is  within 
but  staying  the  issue  of  any  warrant  the  sound  discretion  of  the  chancellor  to 
of  removal  until  further  direction.  In  interfere  with  the  process  of  law  by  in- 
granting  a  motion  to  dissolve  this  in-  junction  and  grant  a  hearing  to  the 
junction  entirely,  it  was  held  that  a  parties."  See  also  Mclntyre  v.  Her- 
court  of  equity  has  no  power  to  stay  nandez.  39  How.  Pr.  (N.  Y.  Super.  Cl) 
summary  proceedings  instituted  before  123. 

a  justice  by  a  landlord  to  remove  a  ten-  8.  Koster  v.  Van  Schaick,   11   Daly 

ant  holding  over,  and  that  if  a  tenant  (N.  Y.)  205. 

sustains  injury  or  damage  by  being  4.  New  York,  —  Everall  v,  Lossen,  7 

wrongfully  dispossessed  of  the  prem-  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  112;  War- 

ises  upon   the   summary  proceedings  ner  v,  Henderson,  25  Hun  (N.  Y.)  303; 

under  the  statute,  he  has  an  adequate  Brown  v,  Cassady,  34  Hun  (N.  Y.)  55; 

remedy  by  a  writ  of  restitution  from  Harrison  v.  Swart,  34  Hun  (N.  Y.)  259; 

the  Supreme  Court,  or  by  an  action  at  Deuel  v.  Rust,  24  Barb.  (N.  Y.)  438; 

law  upon  the  covenant  for  quiet  enjoy-  Hammond  v.  Carpenter,  29  How.  Pr. 

ment  contained  in  his  lease.     See  also  (N.   Y.   Supreme  Ct.)   43;     Briggs  v. 

Jessurun  v.  Mackie,  24  Hun  (N.  Y.)  Swales,  29  How.  Pr.  (N.  Y.  Supreme 

624;  Wordsworth  v,  Lyon,  5  How.  Pr.  Ct.)  201;  Shaw  v.JMcCarty,  63  How.  Pr. 

(N.   Y.   Supreme  Ct.)  463;    Hyatt    v.  (N.  Y.  C.  Pl.)286;  Mclntyre  r.  Heman- 

Burr,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  dez,  39  How.  Pr.  (N.  Y.  Super.  Ct.)i2i: 

168.    And  see  Worthy  v,  Tate,  44  Ga.  Jessurun  v,  Mackie,  24  Hun  (N.  Y.)624; 

152.  Lewis  V,  Hoffman,  5  Civ.  Pro.  Rep.  (Al- 

8.  Whtn  Ii^imetioii  Proper —  To  Re-  legany  County  Ct.)  141;   Broad  well  r. 

Keve  from  Fraud.  —  In  James  v.  Stay-  Holcombc,  4Civ.  Pro.  Rep.  (N.  Y. Super, 

vesant,  3  Sandf.  (N.  Y.)  665,  note  a,  it  Ct.)  163;  Moench  v,  Yung,  18  Civ.  Pro. 

is  held  that  the  Court  of  Chancery  may  Rep.  (N.  Y.  C.  PI.)  259;  Jacobs  v.  Zelu 

relieve  the  tenant  in  case  of  fraud.  ner,  24  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  45, 

To  Prevent  Injustice.  —  In  Worthy  v.  9  Misc.  Rep.  (N.  Y.)  455. 

Tate,   44    Ga.    152,   the    court,    while  Pennsylvania.  —  Hazen    v.    Culbert- 

holding  that  a  bond  is  essential  to  the  son,    10  Watts  (Pa.)  393:     Koontz  r. 

operation  of  a   counter-affidavit  as  a  Hammond,  62  Pa.  St.  177;  Gibbons  v. 

stajT     of     proceedings,    said:      *'  But  McGuigan,  6  Phila.  (Pa.)  108;  McClel- 

while   this    is    true,   if  there   be   any  land   v.  Patterson,  (Pa.  1886)  5  Cent 

ground  of  equity  interposition  in  the  Rep.  734;    Koenig  r.  Bauer,  57  Pa.  St. 

premises,   and  the   party,   by    proper  168:    Dunmire  r.  Price,    12  W.  N.  C. 

averments,    sets    up    grounds    which  (Pa.)  179;  Hardy  t/.  Watts,  22  Pa.  St  33. 

would  render  it  unjust  and  inequitable  Vermont.  —  Baldwin    v.   Skeels,    51 

to  remove  them  by  such  warrant,  we  Vt.  121. 

do  not  see  why  equity,  upon  a  proper  See  generally  article  Appeals,  vol.  a, 

case  made,  should  not  enjoin  the  pro-  p.  i. 
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iMurity.  —  When  the  tenant  appeals,  in  order  to  stay  the  issuing 
of  a  warrant  he  is  generally  required  to  give  security  for  the  pay- 
ment of  all  rents  accruing  or  to  accrue  upon  the  premises,  or,  if 
there  is  no  lease  thereof,  the  value  of  the  use  and  occupation  of 
the  premises,  subject  to  the  institution  of  the  proceedings.* 

(17)  Writ  of  Restitution,  —  If  the  tenant  has  been  wrongfully 
dispossessed  of  the  premises  upon  summary  proceedings,  he  may 
be  restored  to  possession  by  a  writ  of  restitution,  which  the 
appellate  court  is  authorized  to  award  on  its  reversal  of  the  final 
order.* 

FinalOrdfirbyDefSnaltAppealable.  —  In  v.  Watts,  22  Pa.  St.  33;    Baldwin  v, 

Jacobs  V,  Zeltner,  24  Civ.  Pro.  Rep.  (N.  Skeels,  51  Vi.  121.     See  also  Amter  */. 

v.  C.  PI.)  45,  9  Misc.  Rep.  (N.  Y.)  455,  Woods  Invest.  Co.,  (Colo.  App.   1898) 

it  was  held  that  a  final  order  when  ob-  51  Pac.  Rep.  loio. 

tained  by  default  is  none  the  less  ap-  Amendment  of  Appeal  by  Giving  Seonr- 

pealable.     See  also  Moench   v,  Yung,  ity.  —  In   Briggs  v.   Swales,  29   How. 

16  Daly  (N.  Y.)  143.  Pr.  (N.  Y.  Supreme  Ct.)  201.  it  was  held 

Appeal  to  County  Court.  —  In  People  that  the  County  Court  may  allow  the 

V.  Willis,  5  Abb.  Pr.  (N.  Y.  Supreme  appellant  to  amend  his  appeal  by  giv- 

Ct.)  205,  it  is  held  that  an  appeal  will  ing  the  security   required,   where   he 

lie  to  the  County  Court  only  where  the  omits,  on  bringing  his  appeal,  to  give 

proceedings   were  before  a  justice  of  such  security. 

the  peace  and  not  where  had   before  8.  Smith  r.   Mofifat,    i   Barb.  (N.  Y.) 

other  courts  or  oflicers.  65;    Chretien  v,   Doney,  i   N.  Y.  420; 

Appeal  from  Order  of  Connty  Court  Die-  Moench  v.  Yung,  18  Civ.  Pro.  Rep.  (N. 

miMing  Appeal.  —  In  Hammond  u.  Car-  Y.  C.  PI.)  259;  McGee  v,  Fessler,  i  Pa. 

penter,  29  How.   Pr.  (N.  Y.  Supreme  St.   126.     See  generally  article  Resti- 

Ct.)  43,  it  was  held  that  an  order  of  a  tution. 

County   Court  dismissing    an    appeal  In  Du  Bouchet  v,  Wharton,  12  Conn, 

taken  from  a  judgment  of  a  justice  of  533,  it  was  held  that  in  Connecticut^  on 

the  peace  in  summary  proceedings  to  the    reversal  of  a  judgment  for    the 

recover  the  possession  of  lands  is  ap-  plaintiff  in    summary  proceedings  on 

pealable.  the  ground  that  the  term  of  the  lease 

Cofti    on  BeversaL  —  Where  a  judg-  had  not  expired,  the  court  will  award 

ment  recovered  by  a  plaintiff  in  sum-  a  writ  of  restitution, 

mary     proceedings     to     recover     the  In  Bristed  v.  Harrell,  21  Misc.  Rep. 

possession   of   land   is   reversed  upon  (N.  Y.  Supreme  Ct.)  93,  the  final  order 

appeal,   the  defendant  is  entitled    to  was  reversed  for  lack  of  jurisdiction  in 

costs  as  of  course.     Harrison  v.  Swart,  the  justice  to  make  it.    It  was  held  that 

34  Hun  (N.  Y.)  259.  it  was  necessary  to  award  restitution. 

Costs  on  Afflrmanoe.  —  In  Everall  v.  To  the  same  effect  see  also  People  v, 
Lossen,  7  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  Platl,  43  Barb.  (N.  Y.)  116;  People  v. 
112,  it  was  held  that  where  the  final  Keteltas,  12  Hun  (N.  Y.)  67. 
order,  in  summary  proceedings  to  re-  GoYonant  that  Failure  to  Pay  Bent 
cover  possession  of  real  property,  is  Shall  Terminate  Lease.  —  In  Wolcott  %/. 
affirmed  on  appeal,  costs  are  in  the  Schenk,  16  How.  Pr.  (N.  Y.  Supreme 
discretion  of  the  court,  and  where  they  Ct.)  449,  it  was  held  that  restitution  of 
are  awarded  to  the  respondent,  the  the  premises  may  be  awarded  the  ten- 
clerk  should  tax  such  costs  only  as  ant,  although  the  lease  contains  a 
would  be  taxable  if  the  special  pro-  covenant  that  upon  failure  to  pay  the 
ceeding  had  been  an  action,  and  the  rent  at  the  time  appointed,  the  estate 
final  order  a  judgment.  of  the  lessee  and  all  his  interest  in  the 

1.  Hammond  v.  Carpenter,  29  How.  demised  premises  should  from  thence- 

Pr.  (N.  Y.  Supreme  Ct.)43;    Deuel  v,  forth    cease  and   be  absolutely   void. 

Rust,  24  Barb.  (N.  Y.)  438;    People  v.  Such  a  covenant  does  not  determine 

Bigelow,  II  How.  Pr.  (N.  Y.  Supreme  the  estate  of  the  lessee  and  make  it  ab- 

Ct.)  83;  Briggs  V,  Swales,  29  How.  Pr.  solutely    void.      It    becomes,    by    the 

(N.   Y.   Supreme  Ct.)  201;    Hazen   v,  omission  to  pay  the  rent,  voidable  at 

CulbertsoD,  10  Watts  (Pa.)  393;  Hardy  the  option  of  the  lessor,  for  whose  ex- 
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(i8)  Action  for  Damages  for  Dispossession,  — Where  the  final 
order  in  summary  proceedings  is  reversed  upon  appeal,  a  tenant 
who  has  been  dispossessed  has  his  remedy  by  action  for  the 
recovery  of  the  damages  which  he  may  have  sustained  by  such 
dispossession.* 

(19)  New  Trial.  —  Where,  upon  appeal,  the  final  order  in  sum- 
mary proceedings  is  reversed,  a  new  trial  may  be  granted.* 

n.  Tevaht'8  actions — 1.  Beplevin.  —  For  the  proceedings  in 
action  of  replevin  by  the  tenant  against  his  landlord,  see  article 
Replevin. 

2.  Trespass.  —  As  to  when  the  action  of  trespass  is  the  proper 
remedy  for  the  tenant  against  his  landlord,  and  for  the  proceed- 
ings thereunder,  see  article  TRESPASS. 

3.  Actions  for  Wrong^  or  Lrregpilar  Distress.  —  As  to  the  reme- 
dies available  to  the  tenant  against  his  landlord  for  wrongful  or 
irregular  distress,  see  article  DISTRESS,  vol.  7,  p.  2^. 

4.  Coyenant  for  ttuiet  Eiijoyment.  —  Every  lease  contains  an  im- 
plied covenant  of  quiet  enjoyment  where  there  is  no  express 
covenant  of  like  effect.'  In  an  action  by  a  tenant  against  his 
landlord  for  breach  of  such  covenant,  as  in  the  case  of  a  breach 
of  covenant  of  warranty  or  of  quiet  enjoyment  in  a  conveyance 
of  real  property,  no  particular  form  of  words  is  required  in  which 

elusive  benefit  it  applies,  and  to  void  a  new  trial.     Moench  v,  Yung-,  iS  Civ. 

it  a  proper  demand  and  refusal  to  pay  Pro.  Rep.  (N.  Y.  C.  PI.)  259. 

must  be  shown,  8.  Burr  v.   Stenton,  43  K.   Y.  462; 

After   Expiration    of   Term.  —  Where  Mack  v.  Patchin,  42  N.  Y.  167;   New 

the  landlord  obtains  possession  of  the  York  v,  Mabie,  13  K.  Y.  160;  Tone  v. 

demised   premises  by  summary    pro-  Brace,  8  Paige  (N.  Y.)  597;  Vemam  v, 

ceedings   which   are   reversed  by  the  Smith,  15  N.  1.  328;  Graves  v.  Berdan, 

Supreme  Court   upon  certiorari,  that  26  N.  Y.  498;  Eldred  fr.  I^eahy,  31  Wis. 

court  should  not  award  restitution  to  551. 

the  tenant  if  the  term  has  expired  be-  *'  It  can  hardly  be  doubted,  I  think, 

fore  the  judgment  of  reversal  is  ren.  at  this  day,  that  by  the  general  assent 

dered.     Chretien   v.   Doney,    i   N.    Y.  of  the  courts  in  this  state  a  covenant 

419.     See  also  McGee  v.  Fessler,  i  Pa.  for  quiet  enjoyment  is  implied  in  every 

St.  126.  mutual  contract  for  the  leasing  and  de- 

1.  Broadwell   v,    Holcombe,  4    Civ.  mising  of  land,  by  whatever  form  of 

Pro.  Rep.  (N.  Y.  Super.  Ct.)  159.  words  the  agreement  is  made.'*     E.  D. 

8.  Moench   r.   Yung,    18    Civ.    Pro.  Smith,  J.,  in  Mack  v.  Patchln,  42  N. 

Rep.  (N.  Y.  C.  PI.)  259,  wherein  the  Y.  167. 

court  said:   '*  Appeals  in  such  proceed-  In  VewTork  it  is  held  that  the  statute 

ings  are  taken  with  the  '  like  effect '  as  forbidding  the  implication  of  covenants 

appeals  from  judgments.    *  With  like  in  conveyances  does  not  apply  to  leases 

effect '   means  with  like    result;    and  for  years.     Burr  v.  Stenton,  43  N.  Y. 

this  includes  any  disposition  in  the  one  462;    Graves  z.  Berdan,  26  N.  Y.  498; 

case  which  the  appellate  court  could  New   York   v,   Mabie,    13   N.  Y.  151; 

make  in  the  other.'*  Vernam  r.  Smith,  15  N.  Y.  332. 

Hew  Triallnsteed of  Oraatiiig  Bettitii-  In  Wleoondn  such  implied  covenant 

tion.  —  The  statutory  provision  for  res-  still  exists  in  case  of  a  demise  of  land 

titution  upon  reversal  of  a  final  order  for  a  term  not  exceeding  three  years, 

in  summary  proceedings  refers  only  to  Eldred  v.  Leahy,  31  Wis.  546. 

the    power   of    the    court,    which    is  Proof  SoAeient  to  Sustain.  —  It  is  suffi- 

merely  collateral  to  the  disposition  of  cient  for  the  tenant  to  prove  that  there 

the  appeal,  and  does  not  prevent  the  was  an  interference  with   or  disturb- 

denial  of  restitution  or  the  granting  of  ance  of  his  beneficial  enjoyment  of  the 
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to  allege  eviction.^  Where  eviction  is  alleged  as  a  breach  of  the 
covenant  for  quiet  enjoyment,  the  declaration  ntiust  not  leave  it 
doubtful  whether  the  evictor  might  not  have  come  in  under  title 
from  the  plaintiff  himself.' 

5.  Forcible  Bntry  and  Detainer.  —  As  to  the  requisites  to  the 
maintenance  of  this  action  by  the  tenant,  and  for  the  procedure, 
see  article  FORCIBLE  ENTRY  AND  DETAINER,  vol.  9,  p.  19. 

6.  Interpleader.  —  Where  a  claim  for  rent  is  made  by  two  par- 
ties, the  tenant  may,  if  unable  to  ascertain  the  right,  file  a  bill  of 
interpleader.' 

lU  Lavdlobd's  Lisn  fob  Ssvt  ahb  Adyavoss—  1.  In  General. 
—  In  many  states  the  statutes  give  a  landlord  a  lien  upon  the 
crops  or  other  property  of  his  tenant  to  secure  his  rent  or 
advances  made  to  his  tenant  to  enable  the  latter  to  raise  a  crop.^ 

H©w  Enfinroad.  —  These  liens  can  be  enforced  only  by  legal  pro- 
cess.* Various  remedies  for  the  enforcement  of  the  lien  are 
established  by  statute  in  the  different  states,  and  are  separately 
construed  in  the  succeeding  sections  of  this  article. 

etriet  Coiiitni«tio&.  —  The  statutory  remedy  provided  will  not  be 
extended  by  construction.* 

demised  premises.    Cohen  v,  Dupont,  should  be  thus  enforced,  or  carried  out, 

X  Sandf.  (N.  Y.)  260.  or  thus  effect  should  be  given  to  it. 

1.  See  article  Covenant,  vol.  5,  p.  Grant  v.  Whitwell,  9  Iowa  155;  Merrit 

373.  r.  Fisher,  19  Iowa  354. 

5.  Brookes  v.  Humphreys,  5  Bing.  Beplsvin  Will  Hot  Lie.  —  A  landlord's 
N.  Gas.  55,  35  £.  C.  L.  28.  lien  is  not  such  an  interest  in  the  ten- 

Z*  Badeau  v,   Tylee,   i   Sandf.    Ch.  ant's  property  or  crops  as  will  enable 

(N.  Y.)  270,  where  the  rent  was  claimed  the     landlord     to     maintain    replevin 

by  a  husband,  insisting  on  a  title  by  therefor.     Bell    v,   Matheny,   36  Ark. 

will,  and  by  the  heirs,  insisting  by  de-  572;    Knox  v.  Heliums.  38   Ark.  413. 

scent.  See  also  Snell  v,  Ricketts,  28  Neb.  616. 

As  to  interpleader  in  general,  see  6.  Alabama,  —  Fitzsimmons  z/.  How- 
article  Interpleader,  vol.  11,  p.  444.  ard,  69  Ala.  590;   Foster  v,  Westmore- 

4.  As  to  the  existence  and  nature  of  land,  52  Ala.  223;  Nicrosi  v.  Roswald, 

landlord's    Hens,    see     title    Landlord  113  Ala.  592;    Taliaferro  v.   Lane,  23 

and   Tenant^  Am.  and  Eng.  Encyc.  of  Ala.  369;  Gunn  v,  Howell,  27  Ala.  663. 

Law.  District  of  Columbia,  —  Bryan  v,  San- 

6.  Buck  V,  Lee,  36  Ark.  525;    Knox  derson,  3  MacArthur(D.  C.)  431. 

V,  Hunt,  18  Mo.  243;   Sanders  v,  Ohl-  Florida,  —  Smoot  v,  Strauss,  21  Fla. 

hausen,  51  Mo.  163.  611. 

**  The  statutory  lien  of  the  landlord,  Iowa,  —  Merrit  v,   Fisher,   19    Iowa 

without  other  authority,  does  not  en-  354;  Clark  v,  Haynes,  57  Iowa  96. 

title  him  to  seize  and  appropriate  the  South  Carolina,  —  Segler  v.  Coward, 

crop  without  legal  process.     But  if  he  24  S.  Car.  122. 

comes  into  possession   of    it  without  The   remedy  by  landlord's    attach- 

trespass,  and  especially  with  the  ten-  ment  is  purely  statutory,  and  will  be 

ant's  consent,  for  the  purpose  of  secur-  strictly  construed.     Merrit  v,  Fisher, 

ing  rent,  or  if   it  be  deposited   with  19  Iowa  354. 

others  for  the  like  purpose,  the  rent  The  court  fully  recognizes  the  doc- 
must  be  fully  tendered  before  it  can  be  trine  that  where  a  summary  process  is 
retaken  by  the  tenant  or  his  mort-  given  by  statute,  those  who  wish  to 
gagee."     Buck  v.  Lee,  36  Ark.  525.  avail  themselves  of  it  must  be  confined 

ThA    Word    "Xifeeted"   in   the   Iowa  strictly  to  its  provisions,  and  shall  take 

rcatute,  providing  that  the  lien  shall  be  nothing    by    intendment.      Betcon    v, 

effected   in  the  manner  pointed    out,  Willis,  i  Fla.  262.     See  also  Smoot  v, 

means  the  same  as  if  it  had  said  it  Strauss,  21  Fla.  611;  Logwood  t'.  Plant- 
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lien  for  Bent  and  AdvuiOM  Enforoed  Togeth«r.  —  The  landlord's  lien  for 
rent  and  his  lien  for  advances  to  make  a  crop  are  usually  enforced 
in  the  same  manner,  and  may  be  enforced  in  the  same  proceeding.* 

Question  for  Coort  and  Jury.  —  It  is  a  question  for  the  jury  whether 
supplies  furnished  were  advanced  to  make  a  crop ;  *  but  whether 
or  not  a  lien  was  given  for  the  particular  articles  advanced  is  a 
question  for  the  court.' 

In  Horth  Carolina  the  statute  gives  the  landlord  a  lien  coupled 
with  possession  which  is  in  the  nature  of  a  statutory  mortgage.^ 
This  lien  may  be  enforced  by  action  of  claim  and  delivery  *  or  any 
other  appropriate  proceeding.* 

2.  Enforcement  by  Attachment  —  a.  In  General.  —  In  a  num- 
ber of  states  the  statutes  creating  a  landlord's  lien  provide  for 
the  enforcement  of  such  lien  by  an  action  of  attachment.^ 

er's,  etc.,  Bank«  Minor  (Ala.)  23;  Foster  facts  out  of  which  the  relation  springs 
V.  Westmoreland,  52  Ala.  223;  Dumes  must  be  briefly  averred.  This  is  done 
f/.  McLosky,  5  Ala.  239;  Young  v,  by  stating  the  substance  of  the  con- 
Martin,  2  Yeates  (Pa.)  312.  tract,  and  that  the  crop  was  raised  and 

Initraotiont.  —  An  instruction  which  made  under  it."     Mooney  v.  Hough, 

denounces  as  harsh  a  landlord's  attach-  84  Ala.  80. 

ment,  a  remedy  given  by  the  legisla-  8.  Ledbetter  v.  Quick,  90  N.  Car.  376. 

ture,  should  not  be  given.     Randolph  8.  Mooney    v.   Hough,   84  Ala.  So; 

V.  McCain,  34  Ark.  696.  Jones  v.  Pullen,  66  Ala.  306. 

1.  Alabama.  —  Scaife    v,  Stovall,  67  4.  Livingston  v.  Parish,  89  N.  Car. 

Ala.  237;    Wilson  v,  Stewart,  69  Ala.  141;    State  v,  Pender,  83  N.  Car.  653; 

302;    Fitzsimmons  v,  Howard,  69  Ala.  Slaughter  v.  Winfrey,  85  N.  Car.  159; 

590;  Martin  v.  Blanchett,  77  Ala.  288;  Belcher  v.  Grimsley,  88  N.  Car.  88. 

Ballard  v.  Stephens,  92  Ala.  616;  Gid-  The  lien  includes  the  costs  of  the 

dens  V.  Boiling,  93  Ala.  92.  legal      proceedings      to     enforce     it. 

Tennessee,  —  Lewis     v.     Mahon,     9  Slaughter  v.  Winfrey,  85  N.  Car.  159. 

Baxt.  (Tenn.)  375:    Dougherty  v,  Kel-  5.  Livingston  v.  Parish,  89  N.  Car. 

lum,  3  Lea  (Tenn.)  643;  Davis  v.  Wil-  142;  Durham  v.  Speeke,  82  N.  Car.  87; 

son,  86  Tenn.  519.  Varner    v.   Spencer,   72   N.   Car.   382; 

Partition  of  Orop  and  Enforoement  of  Boone  v.  Darden,  109  N.  Car.  74. 

Lion. —  In  Alabama  the    statute    pro-  6.  Livingston  v.  Parish,  89  N.  Car. 

vides  a  summary  remedy  for  the  par-  140. 

tition  of  a  crop  of  corn,  cotton,  or  other  The  crops  may  be   seized   pending 

produce  raised  and  made  by  persons  in  litigation   to    enforce    the    lien    when 

such  manner  as  to  make  them  joint  neither    party     gives    a    forthcoming 

owners  or  tenants  in  common  therein,  bond.     Durham  v.  Speeke,  82  N.  Car. 

and  if  there  be  a  claim  for  advances.  87;    Slaughter  v.  Winfrey,  85  N.  Car. 

such  claim  may  be    enforced  in   the  160. 

same  proceeding.     The  petition  under  7.  Alabama,  —  Hawkins    v.    Gill,    6 

such  statute  need  not  be  technically  Ala.  620;  Dulany  v.  Dickerson,  12  Ala. 

formal,  but  enough  must  be  stated  to  601;  Simmons  v,  Pielder,  46  Ala.  304; 

show  a  case  within  the  jurisdiction  of  Tucker  t/.  Adams,  52  Ala.  254;  Dumes 

the  court   under   the    statute,   and   if  v.   McLosky,    5    Ala.    239;     Foster   r. 

there  be  a  claim   for    advances,    the  Westmoreland,  52  Ala.  223;  De  Barde- 

amount  should  be  stated  With  a  general  leben  z'.  Crosby,  53  Ala.  363;    Folmar 

description  of  the  articles  advanced,  so  v.  Copeland,  57  Ala.  588;  Abraham  v, 

as  to  bring  them  within  one  or  more  Hall,   59  Ala.   386;    Busbin  v.   Ware, 

of  the  classes  enumerated  for  which  69  Ala.  279;  Westmoreland  r.  Poster, 60 

a    lien    exists.    *'  Enough     must     be  Ala.  448;    McDonald  v,  Morrison,  50 

averred  to  show  that  there  had  been  a  Ala.    30;    Smith    v,   Crockett,    Minor 

contract  under  which  the  crops  were  (Ala.)  277;  Lomax  v.  Le  Grand,  60  Ala. 

grown,  which  contract  constituted  the  537;  Plexner  ?/.  Dickerson,  65  Ala.  129; 

parties  tenants  in  common;    and   the  Scaife  v.  Stovall,  67  Ala.  237;    Wilson 
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IsdniiYo  Bsmedy. —  Under  some  statutes  such  attachment  is  the 
exclusive  remedy  at  law  for  the  active  enforcement  of  the  lien/ 

V.  Stewart,  69  Ala.  302;    Fitzsimmons  lars  for  the  rent  of  a  farm,  and  agreed 

V.    Howard,    69   Ala.    590;    Affee    v.  therein  that  a  justice  of    the    peace 

Mayer,  71  Ala.  88;  Lehman  v.  Howze,  might  have   jurisdiction   thereof,  the 

73  Ala.  302;    Martin  v.  Blanchett,  77  justice  also  had  jurisdiction,  in  a  suit 

Ala.  288;    Robinson  v.  Holt,  85  Ala.  on  the  note,  to  enforce  a  landlord's  lien 

596;    Albright  v.  Mills,  86  Ala.  324;  against  the  crops  raised  by  a  subtenant 

Abraham     v,    Nicrosi,    87    Ala.    173;  on  the  land.     Houghton  v,  Bauer,  70 

Richards  v,  Beslor,  00  Ala.  352;    Bal-  Iowa  314. 

lard  V.  Stephens,  92  Ala.  616;  Reese  v,  Gandshment  of  Asstgnae.  —  "  We  are 

Rugely,  82  Ala.  267;  Dozier  v,  Robin-  clearly  of  the  opinion  that  when  an  as- 

son,  82  Ala.  408;    Union  Warehouse,  signee  of  a  tenant  converts  into  money 

etc.,  Co.  V.  Mclntyre,  84  Ala.  78;  Gid-  '  goods,   furniture,   and    effects    upon 

dens  V,  Boiling,  93  Ala.  92;   Aderhold  which  the  landlord  had  a  lien  at  the 

V.  Blumenthal,  95  Ala.  66;   McKleroy  time  of  the  assignment,'  and  the  land- 

V,  Cantey,  95  Ala.   295;    Carmen    v,  lord    seeks    to    enforce    his   lien    by 

State  Nat.  Bank,  loi  Ala.  189;  Smith  attachment     against    his    tenant  —  a 

V,  Huddleston,  103  Ala.  223;  Couch  v.  right  given  by  the  statute    in  cases 

Davidson,  109  Ala.  313;  Bain  v.  Wells,  where    the    tenant    makes    a  general 

107  Ala.   562;   Andrews  Mfg.   Co.    v.  assignment  —  such  money  in  the  hands 

Porter,  112   Ala.  381;   Nicrosi  v.  Ros-  of  the  assignee  may  be  reached  by  pro- 

wald,  113  Ala.  592.  cess  of  garnishment."     McKleroy   v, 

Arkansas,  —  Roberts    v.    Jacks,     31  Cantey,  95  Ala.  295. 

Ark.  597;    Rogers  v.  Cooper,  33  Ark.  1.  Folmar  v,  Copeland,  57  Ala.  588; 

406;    Tignor  v,  Bradley.  32  Ark.  781;  Garner  v.  Cutting,  32  Iowa  547;  Sulli- 

jackman  v,   Anderson,   33    Ark.  414;  van  v.  Ellison,  20  S.  Car.  484;  Kennedy 

Mitchell  V,  Badgett,  33  Ark.  387;  Ran-  v.  Reames,   15  S.  Car.  550.     But  see 

dolph  V,  McCain,  34  Ark.  696;    Kurtz  Westmoreland  v.  Foster,  60  Ala.  448. 

V.  Dunn,  36  Ark.  648;  Buck  v,  Lee,  36  "  The  plaintiff,  as  landlord,  clearly 

Ark.  525;    Noien  7/.  Roy st on,  36  Ark.  had  an  agricultural  lien  on  one-third  of 

561;    Bell   V,   Matheny,   36  Ark.   572;  the  crop  made  on  the  premises  leased 

Reavis  v.  Barnes,  36  Ark.  575;  Patton  (16  Stat,  at  L.  411;  Carter  v.  Du  Pre,  18 

V,  Garrett,  37  Ark.  605 ;  Vamer  v.  Rice,  S.  Car.  182),  but  such  a  Hen  can  only 

39  Ark.  344.  be  enforced  according  to  the  machin- 

District  of  Columbia,  — Joyce  v,  Wil-  e'ry  provided  by  the  statute  itself,  viz., 

kenning,    i    MacArthur   (D.   C.)  567;  through  a  warrant  issued  by  a  clerk  of 

Gibson  v.  Gautier,  i  Mackey  (D.  C.)  35;  the  court  against  the  crop  itself  in  spe- 

Wallach  v.  Chesley,  2  Mackey  (D.  C.)  cie,  and  not  against  the  proceeds  of  the 

209;    The  Richmond  v.  Cake,  i  App.  crop."    Sullivan  v,  Ellison,  20  S.  Car. 

Cas.  (D.  C.)  447.  484,  HHng   Kennedy  v,  Reames,  15   S. 

Iowa.  —  Grant  v.  Whitwell,  9  Iowa  Car.  550. 
152;  Merrit  v.  Fisher,  19  Iowa  354;  "  Save  the  attachment  which,  in  ccr- 
Garner  v.  Cutting,  32  Iowa  547;  Rotz-  tain  conditions,  maybe  sued  out  under 
l^r  V,  Rotzler,  46  Iowa  189;  Clark  v,  section  3472,  Code  of  1876,  there  is  no 
Haynes,  57  Iowa  96;  Houghton  r.  remedy  in  the  law  courts  for  the  en- 
Bauer,  70  Iowa  314.  forcementof  this  lien.     It  is  but  a  right 

Kansas,  —  Neifert  v,  Ames,  26  Kan.  to  have  carved  out  of  the  products  of 

515;   Tarpy  v.   Persing,  27  Kan.  745;  the  soil  a  sum  of  money  sufficient  to 

Knowles  v.  Sell,  41  Kan.  171.  pay  the    rent    charges.     Distress    for 

Mississippi,  —  Jamison      v.     Acker,  rent,  as  that  right  existed  in  England, 

(Miss.  1893)  14  So.  Rep.  691.  is  not  of  force  in  this  state;  and  the 

Tennessee,  —  Sharp  v.  Fields,  i  landlord  has  no  right  to  take  personal 
Heisk.  (Tenn.)  571;  Phillips  v.  Max-  possession  of  the  crop  without  the  con- 
well,  I  Baxt.  (Tenn.)  25;  Dougherty  v,  sent  of  the  tenant.  Failing  to'^obtain 
Kellum,  3  Lea  (Tenn.)643;  Richardson  such  consent,  he  can  only  invoke  the 
V,  Blakemore,  11  Lea  (Tenn.)  292;  aid  of  the  courts  to  afford  him  redress, 
Biggs  V,  Piper,  86  Tenn.  591;  Patter-  as  aid  is  furnished  to  all  other  lien- 
son  V,  Hawkins,  3  Lea  (Tenn.)  484.  holders  where  neither  the  contract  or 

Jnriidletioii  of  Justioe.  —  Where  a  ten-  the  law  vests  a  title  or  confers  a  right 

ant  gave  his  note  for  two  hundred  dol-  to  the  possession."     Folmar  v.  Cope* 
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while  under  other  statutes  the  remedy  by  attachment   is   not 
exclusive  of  other  remedies.^ 

Ia  MlMMvi  it  was  held,  under  a  former  statute,  that  the  remedy 

by  attachment  therein  provided  for  was  not  given  to  enforce  the 

lien,  but  was  given  to  secure  the  rent  from  property  on  the  place 
on  which  there  was  no  lien,*  the  proper  remedy  for  the  enforce- 

^nd,  57  Ala.  58S  [citing  Westmoreland  XMX^mtxkt.     Bat  this  latter  remedy  is 

V,  Foster,  60  Ala.  448:  Donald  v.  Hew-  only    permissive,   and   not    exdaslve. 

itt,  33  Ala.  547;    Screws  v.  Roach,  22  The  lien  given  by  the  statute  in  favor 

Ala.  675].  of  the  landlord  may  be  enforced  by  an 

fMfvatiTe  Bsliflf  ia  Xfiiity.  — "  It  is  action,  in   the   proper  jurisdiction,  as 

true  that  the  landlord's  remedy  for  the  any   other    lien    given   by   law  or  in 

collection  of  his  rent  and  the  enforce-  equity.     No  other  view  has  ever  been 

ment  of  his  lien  is  statutory,  and  must  entertained    by    the     Supreme    Court 

be  pursued  when  the  object  is  to  en-  touching  this  question.     It  was  early 

force  the  lien  and  collect  the  rent  due.  held,  in  Knox  v.   Hunt,    18  Mo.  243. 

Revision  of  i860,  §   2303;    Merrit  v.  that  the  landlord   might  take  judicial 

Fisher,  19  Iowa  354.      But,  as  held  in  steps,  by  legal  process,  to  enforce  his 

the  case  cited,  this  statutory  remedy  is  lien.     In  Sanders  v.  Ohlhansen,  51  Mo. 

given  for  no  other  purpose  than  the  re-  165,  it  is  held  that  the  process  of  attach- 

covery  of  rent  due.     Now  the  remedy  ment  authorized   by   the  statute  is  not 

sought,  in  the  case  before  us,  is  relief  exclusive.     And   the  claim   by   inter- 

against  the  alleged  frauds  of  defend-  plea  was    upheld    in    that   case.      In 

ants  whereby  plaintiff's  security  for  a  Price  v,  Roetzell,  56  Mo.  500,  the  right 

debt  not  then  due  was  about  to  be  in-  to  proceed   by  petition  to  the  Circuit 

jured  and  destroyed.     It  is    not   the  Court  to  enforce  the  lien  is  expressly 

remedy  provided  m  the  statute  that  is  recognized,  and  the  learned  judge  who 

invoked,  but  a  remedy  which  a  court  delivered  the  opinion  said:    '  The  suit 

of  equity  always  delights  to  give,  viz.,  was  to  enforce  such  lien,  and  in  aid  of 

one  which  prevents  the  commission  of  it  an  attachment  was  obtained,  though 

a  fraud  upon  one  party  by  the  other,  absolutely  unnecessary,  since  the  court 

and  it  will  always  do  so  when,  as  in  could  have  enjoined  any  sale  of  the 

this  case,  the  law  does  not  afford  a  full  crops  by  the  administrator,  and  had  the 

and   adequate    remedy."      Garner    v,  right  to  order  their  sale  as  perishable 

Cutting,  32  Iowa  547.  property  by  the  sheriff,  and  their  pro- 

1.  Sanders  v,  Ohlhausen,  51  Mo.  163;  ceeds  held  subject  to  the  result  of  the 

Hulett  V.  Stock  well,  27  Mo.  App.  328,  suit.'     So  it  was  held  by  Henry,  j.,  in 

wherein    Phillips,    P.    J.,    said:    **  It  Hubbard  v.  Moss,  65   Mo.  652':    '  We 

seems  to  be  conceded  by  both  parties  do  not  think  that  the  attachment  was  a 

that  the  trial  court  was  influenced  in  remedy    provided    for    enforcing    the 

its  conclusion  by  holding  that  the  ac-  lien,  for  the  lien  may  be  in  full  force 

tion  would  not  lie,  in  this  form,  to  en-  and  the  landlord   have  no  right  to  an 

force   the    landlord's    lien,    the    facts  attachment  at  all.'  " 

beinif  such  as  to  authorize  the  remedy  Beplevin  and  Attaehment  Are  Cnanila- 

by  attachment,  which  is  exclusive.     In  tive  and  Alternative  Semediee  where  the 

this  view  we  cannot  concur.     Section  rent  is  payable  in  kind.     Tarpyv.  Pers- 

3083,   Revised  Statutes,  declares  that  ing,  27  Kan.  745. 

*  every  landlord  shall  have  a  lien  upon  In  Tennenee  an  attachment  or  a 
the  crops  grown  on  the  demised  prem-  judgment  at  law  and  execution  levied 
ises  in  any  year,  for  the  rent  that  shall  upon  the  property  in  whosesoever 
accrue  for  such  year,  and  such  lien  hands  it  might  be  found  are  alternative 
shall  continue  for  'eight  months  after  remedies.  Phillips  r.  Maxwell,  i 
such  rent  shall  become  due  and  pay-  Baxt.  (Tenn.)  30;  Richardson  v.  Blake- 
able,  and  no  longer.'  Section  3091  more,  11  Lea  (Tenn.)  292;  Biggs  v. 
authorizes  the  landlord,  in  certain  con-  Piper,  86  Tenn.  591;  Patterson  v. 
tingencies,  when  he  deems  his  rent  Hawkins,  3  Lea  (Tenn.)  484. 
endangered  by  removal  or  threatened  S.  Price  v,  Roetzell,  56  Mo.  500; 
removal  from  the  premises  of  the  crops  Hubbard  v.  Moss,  65  Mo.  647;  Cham- 
thereon,  to  resort  to  the  action  of  at-  berlain   v.   Heard,   22   Mo.  App.    416; 
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ment  of  the  lien  being  an  action  to  foreclose.^  But  under  a  later 
statute  it  has  been  held  that  an  attachment  is  the  proper  remedy 
to  enforce  a  landlord's  lien  upon  crops.* 

PirooeadiBg  ia  Bern.  —  The  remedy  by  attachment  is  a  proceeding 
in  rem,^ 

Conftniotion  of  ttatatoi.  — Statutes  regulating  a  landlord's  attach- 
ment for  rent  and  advances  should  be  liberally  construed,^  and 
this  rule  is  sometimes  expressly  declared  by  the  statute  itself.* 

b.  Ordinary  Attachment  and  Distress  Distinguished 

—  Ordinary  Attadunent.  —  While  a  landlord's  attachment  to  enforce 
his  lien  resembles  in  its  main  features  an  ordinary  attachment, 
there  is  a  distinction  between  the  two.*  Accordingly,  where  the 
landlord  sues  out  an  attachment  under  the  general  attachment 

Hulett  V,  Stockwell,  27  Mo.  App.  328;  the  plaintifF,   before  or   during  trial, 

Crawford  v.  Coil,  69  Mo.  588.  shall  be  permitted  to  amend  any  defect 

1.  See   infra.  III.  5.  Enforcement  by  of  form  in  the  affidavit,  bond,  attach- 

Action  to  Foreclose.  ment,  or  other  proceedings.' "    Dough- 

8.  Rev.  Stat.  (1879),  §§  3083,  3091,  erty  v,  Kellum,  3  Lea  (Tenn.)  645. 

3093;  Garroutte  v.  White,  92  Mo.  237;  6.  Ordinary  Attaehmont  Distingviihed. 

Haseltine  v.  Ausherman,  87  Mo.  410;  —  '*  The  form,  purposes,  and  effect  of 

Dawson  v.  Quillen,  43  Mo.  App.  120;  an  ordinary  general  attachment  and  of 

Cleveland  v.  Crum,  33  Mo.  App.  616;  an  exceptional  attachment  are  entirely 

Chamberlain  v.  Heard,  22   Mo.  App.  distinct.    The  former  creates,  the  latter 

416.  enforces,  a  lien;  the  former  commands 

8.  Rogers  v.  Cooper,   33  Ark.  406;  the  seizure  of  the  estate,  generally,  the 

Jackman  v.  Anderson,  33  Ark.  414.  latter  of   the    particular    property  on 

4.  Code  Ala.,  §  3315;  Ellis  v.  Mar-  which  the  lien  exists."     Baxley  v.  Seg- 

tin,  60  Ala.  394;    Blair  v.  Miller,  42  rest,  85  Ala.  183. 

Ala.  308;   Ware  v,  Todd,  i  Ala.  199;  In  Merrit  v,  Fisher,  19  Iowa  354,  Dil- 

Richards     v.    Bestor,    90    Ala.     352;  Ion,  J.,  said:   *' The  statute  (Rev.  Stat. 

Mooney  v.  Hough,  84  Ala.  80.  Iowa,  c.  99)  gives  to  the  landlord  *  a 

Landlords  attaching  for  rent  are  not  lien  for  his  rent '  upon  designated  per- 

held  to  the  same  strictness  of  proof  of  sonal  property  of  the  tenant.    This  lien 

the  grounds  as  in  case  of  parties  suing  is   to  be  '  effected,'  that  is  enforced, 

out  attachments  to  secure  the  payment  Grant  v.  Whitwell,  9  Iowa  152,  *  by  an 

of  ordinary  debts.     It  is  the  policy  of  action  for  the  rent  due,  in  which  the 

the  law  to  prefer  landlords,  and  they  landlord  is  entitled  to  a  writ  of  attach- 

are  given  an  exclusive    lien    on   the  ment  upon  filing  an  affidavit  that  the 

property  of  the  tenant  on  the  premises  action  is  commenced  to  recover  rent 

for  their  rent     McLean  v.  McLean,  10  accrued     within    one    year    previous 

Bush  (Ky.)  167.  thereto,   upon   premises   described   in 

6.  '*  In  the  early  history  of  this  state,  the    affidavit.'      Rev.    Stat.,    §    2313. 

the  courts  adopted  the  policy  of  con-  Ordinarily,  the  goods  of  a  debtor,  in 

struing  the  attachment  laws  with  great  this  state,  can  be  attached  only  when 

strictness,  as  departures  from  the  com-  certain  causes  for  an  attachment  exist, 

raon-law  modes  of    procedure.      But  and  a  bond  is  filed  for  the  use  of  the 

this  course  was  changed  in  deference  debtor  to  secure  to  him  all  damages  he 

to  the  legislative  branch  of  the  govern-  may  sustain  by  reason  of  the  wrongful 

ment,  with   whom   the   proceeding  by  suing  out  of    the    attachment.     Rev. 

attachment  was  a  favorite  remedy,  and  Stat.,  c.  124.     But  the  statute,  in  anal- 

by  whom  the  law  had  been  changed  as  ogy  to  the  common-law  right  of  dis- 

often  as  the  remedy  was  limited  by  the  tress  (which    common-law    right    the 

strict  construction  of  the  courts.     Run-  statute  abrogates,  or  takes  the  place 

yan  v.  Morgan,  7  Humph.  (Tenn.)  210.  oO.  has  given  to  the  landlord,  for  the 

Afterwards  it  was  expressly  provided  recovery  of  rent,  a  special  remedy.     If 

by  the  code,  §)  3477,  '  the  attachment  entitles  him  to  an  attachment  without 

law  shall  be  liberally  construed,  and  assigning  the  ordinary  causes  of  fraud. 
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law,  although  for  rent,  the  attachment  must  be  supported  and 
justified  under  the  general  law  or  not  at  all.* 

DiBtrtH  IMitlBgiiithid.  —  So  also  an  attachment  by  a  landlord  to 
enforce  his  statutory  lien  must  be  distinguished  from  the 
common-law '  right  of  distress  for  rent,  which  was  a  method  of 
acquiring  a  lien  which  did  not  previously  exist.* 

nonresidency,  and  the  like,  and  with-  '^ThftXainPoliiti  of  JMArBBM  between 

out  filing  a  bond  for  the  use  of  the  sup-  the  statutory  and  common>law  systems 

posed  debtor  or  tenant."  are  that  the  former  substitutes  the  pro- 

1.  Attefthmmit  under  0«nend  Law.  —  cess  of  courts  for  the  personal  distraint 

In  Clark  v.  Haynes,  57  Iowa  96,  the  of  the  landlord  allowed  by  the  latter, 

court  said:     "  Having  sought  and  ob-  and  confines  the  distress  to  the  property 

tained  such  attachment,  the  object  of  of  the  tenant;  whereas  under  the  lat- 

which  is  to  create  a  new  lien  and  not  ter,  the  right  to  distrain  extended  to 

to  render  effective  one  already  exist-  the  goods  of  a  stranger  found  on  the  de- 

ing,  we  think  that  he  can  be  allowed  mised  premises.     These  changes  were 

to  take  only   what    such    attachment  necessary  to  conform  the  law  to  the 

gives   him.     In   Merrit    v,   Fisher,   19  genius  of  our  institutions,  which  is  in* 

Iowa  354,    the  court,    speaking  of    a  imical  alike  to  the  taking  of  property 

landlord's  lien,  said:     *  The  lien  and  without  due  process  of  law,  and  to  the 

the  remedy  thus  given  to  the  landlord  subjection  of  goods  of  one  man  to  the 

are  purely  statutory.     It  is  a  species  of  satisfaction  of  the  debt  of  another,  on 

class  legislation  in  favor  of  landlords,  the  mere  fortuitous   circumstance    of 

granting    them    rights    not    given    to  their  being  on   the    premises    of    the 

creditors  generally.     It  follows  that  in  debtor.    Aside  from  the  cardincl  points 

availing  himself  of  this  special  remedy  of  difference,  and  such  changes  in  detail 

the  landlord  must  take  it  just  as  the  as  were  necessary  to  limit  and  effectu- 

statute  gives  it  to  him.'  "  ate  the  new  remedy,  it  is  apprehended 

In  Baxley  z/.  Segrest,  85  Ala.  183,  it  that  the  principles  of  the  common  law 
was  held  that  a  general  attachment  as  to  rent  and  the  remedies  for  its  col- 
sued  out  by  a  landlord  against  the  lection  apply  also  to  the  statutory  right 
estate  of  his  tenant,  when  none  of  the  and  remedy  we  are  considering.  At 
causes  upon  which  such  attachment  common  law  there  would  be  no  dis- 
can  issue,  under  the  Alabama  Code  tress,  unless  the  relation  of  landlord 
(1886),  §§  2929,  3930,  exist,  cannot  be  and  tenant  existed.  Under  our  stat- 
justified  on  the  ground  that  a  cause  ute  the  existence  of  this  relation  is 
existed  for  the  issuance  of  an  attach-  essential  to  the  right  of  attachment, 
ment  to  enforce  the  landlord's  lien  At  common  law  the  right  to  distrain 
under  section  3061.  The  court  stated  pertained  only  to  property  which  was 
is  reason  for  this  holding  as  follows:  or  had  been  within  a  certain  period  on 
*'  It  is  manifest  that  there  maybe  legal  the  premises.  There  is  no  express  or 
damage  resulting  from  the  issue  of  an  necessarily  implied  limitation  of  this 
attachment  commanding  the  seizure  of  kind  in  our  statute,  but,  following  the 
the  property  generally,  and  creating  a  common  law,  we  have  adjudged  that 
lien  thereon,  which  could  not  result  the  right  to  attach  extended  only  to 
from  the  seizure  of  particular  property  goods  which  enjoyed  the  protection  of 
on  which  a  lien  has  been  previously  the  premises  for  which  rent  is  claimed, 
created.  *  *  *  Had  the  defendant  Ex  p,  Barnes,  84  Ala.  540.  Distress 
proved  the  existence  of  any  one  of  the  could  only  be  made,  at  common  law, 
grounds  which  warrant  a  resort  to  the  during  the  term  of  the  lessee;  and 
process  for  the  enforcement  of  a  land-  doubtless,  under  the  statute,  an  attach- 
lord's  lien,  it  would  not  have  been  a  ment  could  not  be  maintained  after  the 
defense  to  the  action."  termination  of  the  demise,   except,  it 

8.  See  generally  Lomax  v,  Le  Grand,  may  be,  in  the  enforcement  of  a  lien 

60  Ala.   537;    Bryan  v,  Sanderson,  3  which   had  attached    before."     Abra- 

MacArthur(D.  C.)43i;  Herron  v.  Gill,  ham  v.  Nicrosi,  87  Ala.  173. 

112  111.  247;  Marye  v.  Dyche,  42  Miss.  **At  common  law  the  landlord  could 

347;    Stamps  v,  Gilman,  43  Miss.  456;  distrain  any    goods    found   upon   the 

Fitzgerald  v,  Fowlkes,  60  Miss.   270;  premises  at  the  time  of  the  taking,  but 

Henry  v.  Davis,  60  Miss.  212.  he  had  no  lien  until  he  had  made  his 
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c.  When  Attachment  Lies  — statute  Oontrpis.  —  When  an 
attachment  will  lie  to  enforce  a  landlord *s  lien,  is  entirely  a  matter 
of  statutory  regulation  in  the  various  states.* 

rightactive  by  actual  seizure.  A  statu-  Second.  When  he  has  removed  it,  or 
tory  lien  implies  security  upon  the  any  portion  thereof,  without  the  con- 
thing  before  the  warrant  to  seize  it  is  sent  of  the  landlord.  Before  such  writ 
levied.  It  ties  itself  to  the  property  of  attachment  can  issue,  the  landlord, 
from  the  time  it  attaches  to  it,  and  the  his  agent,  or  attorney,  must  make  and 
\^^^  and  sale  of  the  property  are  only  fileanaffidavitof  one  of  the  above  facts, 
means  of  enforcing  it.  In  other  words,  that  the  amount  claimed,  which  must 
if  the  lien  is  given  by  statute  proceed-  be  therein  stated,  is  or  will  be  due  for 
ings  are  not  necessary  to  fix  the  status  rent,  etc.,  stating  the  time  when  the 
of  the  property.  But  in  the  absence  of  same  became  or  will  be  due,  and  that 
this  statutory  lien,  it  is  necessary  to  he  has  a  lien  on  such  crop  for  such 
take  proceedings  to  acquire  a  lien  upon  rent,  etc.  Gantt's  Dig.,  §  4102.'* 
the  property  of  the  tenant  for  the  benefit  Rogers  v.  Cooper,  33  Ark.  406. 
of  the  landlord.  This  the  landlord  is  IMstriot  of  Columbia.  —  In  Wallach  t'. 
enabled  to  do  in  a  summary  way  to  Chesley,  2  Mackey  (D.  C.)  209.  the 
satisfy  the  rent  which  is  due  him,  and  court,  after  referring  to  the  abolition 
in  this  he  has  an  advantage  as  creditor  of  the  landlord's  right  of  distress,  said: 
over  creditors  at  large  of  the  tenant.'*  '*  As  a  substitute  for  this  right  so  abol- 
Gibson  v.  Gautier,  i  Mackey  (D.  C.)  35.  ished,  it  is  provided  that  the  landlord 

1.  Alabama.  —  In  Fitzsimmons  v,  shall  have  a  tacit  lien  on  such  of  the 
Howard,  69  Ala.  590,  it  was  held  that  tenant's  chattels  on  the  premises  as  are 
the  affidavit  must  state  the  existence  subject  to  execution  for  debt,  to  com- 
of  one  of  the  following  four  grounds  mence  with  the  tenancy  and  continue 
for  attachment,  namely:  "  i.  That  the  for  a  limited  period.  It  then  goes  on  to 
claim  asserted  is  due,  and  the  tenant,  provide  how  this  lien  shall  be  enforced, 
on  demand  made  after  maturity,  re-  It  does  not  give  the  landlord  a  lien 
fuses  or  fails  to  pay  it.  And  whether  without  any  means  of  enforcement, 
the  claim  for  rent  or  advances  is  due  It  provides  for  several  conditions  of 
[has  matured]  or  not.  2.  When  any  things;  first,  when  the  rent  is  due;  and 
party  interested  in  the  claim,  his  agent,  next,  when  the  rent  is  not  yet  matured, 
or  attorney  [makes  oath  that  he]  has  When  the  rent  is  due,  the  lien  may  be 
good  cause  to  believe  that  the  tenant  is  enforced  by  an  attachment  issued  upon 
about  to  remove  from  the  premises  or  an  affidavit  that  the  rent  is  due  and 
otherwise  dispose  of  the  crop  without  unpaid.  There  is  no  trouble  about 
paying  the  amount  that  will  be  thus  that.  But  it  will  occur  to  anybody  that 
due.  3.  That  the  tenant  has  removed  the  tenant  may,  just  before  the  matur- 
f  rom  the  premises  or  otherwise  dis-  ity  of  his  rent,  and  in  order  to  avoid 
posed  of  some  part  of  the  crop,  with-  compulsory  payment  of  it,  remove  his 
out  paying  such  amount  [the  amount  chattels  or  change  the  property  in 
shown  to  be  due,  or  to  become  due],  them.  To  meet  that  contingency  it  is 
without  the  consent  of  the  plaintiff.  4.  further  provided  that,  even  before  the 
When  the  tenant  has  disposed  of ,  or  the  rent  is  due,  if  the  landlord  will  make 
plaintiff  has  good  cause  to  believe  he  affidavit  that  the  tenant  is  about  to  re- 
is  about  to  dispose  of,  the  articles,  or  move  or  sell  all  or  some  part  of  his 
some  of  the  articles  advanced,  etc."  chattels,  the  attachment  may  issue. 
See  also  Westmoreland  v,  Foster,  60  And  those  are  the  only  two  cases  pro- 
Ala.  448;  Flexner  v,  Dickerson,  65  Ala.  vided  for  in  the  statute  in  which  an  at- 
129.  tachment  is  the  remedy  intended."    See 

Arkaasat.  —  *'  A  landlord  who  has  a  also  Bryan  v,  Sanderson,  3  MacArthur 

Hen  on  the  crop  for  rent  may  bring  suit  (D.  C.)  431,  wherein  the  statute  is  set 

before  a  justice  of  the  peace,  or  in  the  out. 

Circuit  Court,  as  the  case  may  be,  and  MiMOuri.  —  Rev.  Stat  Mo.  (1879), 
have  a  writ  of  attachment  for  the  re-  $  3091,  gives  two  independent  q^rounds 
covery  of  the  same,  whether  the  rent  for  an  attachment  for  rent,  uther  of 
be  due  or  not,  in  the  following  cases  which  is  sufficient  to  sustain  ^Jie  writ; 
(Gantt's  Dig.,  §4101):  First.  When  the  and,  accordingly,  if  a  tenant  wither  re- 
tenant  is  about  to  remove  the  crop  from  moves  his  property  from  the  demised 
the  premises  without  paying  the  rent,  premises  within  thirty  days  prior  to  ^e 
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6«Mnl  Bil«.  —  But  as  a  general  rule,  an  attachment  can  issue 
only  when  the  rent  is  due,  or  the  tenant  has  removed  or  is  about 
to  remove  the  property  from  the  premises  without  the  consent 
of  the  landlord.^ 

After  Bent  It  IHm.  —  Referring  to  the  various  statutes  in  force  at 
the  time  the  decisions  were  rendered,  it  has  been  held  that  an 
attachment  will  lie  when  the  rent  is  due,  irrespective  of  any  dis- 
position of  the  property  on  the  part  of  the  tenant.* 

Bate*  Bent  It  Bae.  — In  Iowa  it  has  been  held  that  an  attachment 
to  enforce  a  landlord's  lien  will  not  lie  before  the  rent  is  due.' 
But  in  perhaps  a  majority  of  the  states  the  statutes  authorize  an 
attachment  before  the  rent  is  due,  under  specified  circumstances, 
in  order  to  preserve  the  lien  from  destruction  by  the  removal  of 
the  property.* 

commencement  of  the  suit  for  attach-  refuses,  on  demand,  to  pay  such  rent 

ment,  or  if  he  has  disposed  or  attempted  or  instalment,*  the  landlord  shall  have 

to  dispose  of  his  property,  so  as  to  en-  the  ri^ht,  for  the  enforcement  of  his 

danger,  hinder,  or  delay  the  landlord  rent  hen,  conferred  by  the  preceding 

from   tlie  collection  of    his  rent,   the  section  (5069),  *  to  sue  out  an  attach- 

proceeding     for    attachment    is    well  ment  before  any  officer  authorized  to 

grounded.    Garroutte  v.  White,  92  Mo.  issue  attachments,   and  returnable  to 

237.     See  also  Chamberlain  v.  Heard,  any   court  having  jurisdiction  of  the 

22  Mo.  App.  416.  amount  claimed.'     It  also  provides  that 

1.  Flexner  v.  Dickerson,  65  Ala.  129;  the  attachment  may  be  sued  out, 
Westmoreland  v,  Foster,  60  Ala.  448.  whether  the  debt  is  due  or  not,  (i) 
See  also  the  preceding  note,  and  the  '  when  the  tenant  has  fraudulently  dis- 
codes  and  statutes  of  the  various  posed  of  his  goods;'  (2) '  when  the  de- 
states,  fendant  has  made  an  assignment  for 

8.  Andrews  Mfg.  Co.  v.  Porter,  112  the  benefit  of  his  creditors;'    and  (3) 

Ala.  381 ;  Phillips  v.  Maxwell,  i  Baxt.  '  when  the  defendant  has  made  a  coro- 

(Tenn.)  29;  .Dougherty  v,   Kellum,  3  plete  transfer  of  all  or  substantially  all 

Lea  (Tenn.)  644:    Patterson  v.  Hawk-  of  his  goods,  without  the  consent  of  the 

ins,  3  Lea  (Tenn.)  484.  landlord,  or  without  having  paid  the 

In    Xlsioiiri    a  lien   upon   the    crop  rent  in  full  for  the  term.'     It  thus  ap- 

grown  upon  the  leased  premises,  for  pears    that    without  the   existence  of 

eight  months  after  the  rent  is  due,  is  either  of  these  conditions  the  landlord 

given  by  Rev.  Stat.,  ^3083.     The  man-  may  sue  out   the   process  '  when  the 

ner  of  enforcing  the  lien  is  provided  by  rent  or  any  part  of  it  is  due,*  and  the 

section  3091.     When    the  rent  is  due  tenant  has  failed  on  demand  to  pay; 

and  unpaid,  that,  without  more,  author-  and,  when  one  or  the  other  of  said  con- 

izes  the  landlord  to  enforce  the  lien  by  ditions  does  exist,  while  he  may  sue  it 

attachment  in  the  manner  provided  by  out  to  collect  rent  that  is  due,  he  can- 

the  last-named  section.     Chamberlain  not,  without  the  existence  of  any  of 

V.  Heard,  22  Mo.  App.  416.  them,  sue  to'  collect  rent  that  is  not 

3.  Gardner  v.  Cutting,  32  Iowa  547;  due.  In  other  words,  he  cannot  resort 
Clark  V.  Haynes,  57  Iowa  96;  Rotzler  to  this  process  to  enforce  his  lien  and 
V.  Rotzler,  46  Iowa  189.  collect  his  rent  upon  the  simple  refusal 

Prersntive  Samedy  in  Bqvity.  —  If  the  of  the  tenant  on  demand  to  pay,  except 

landlord  needs  to  aid  his  lien  by  pre-  for  rent  already  due."     Nicrosi  v,  Ros- 

venting  a  disposition  of  the  property,  wald,  113  Ala.  502. 
he  must  do  so  by  an  action  in  equity        Nonpayment  of  Otu  Instalment  —  The 

for  an  injunction.     Gamer  v.  Cutting,  Alabama  Code,  §§  3069,  3070,  provides 

32   Iowa   552,  quoted  with  approval  in  that  when  the  rent  or  any  instalment 

Clark  V.  Haynes,  57  Iowa  98.  is  due,  and  the  tenant  fails  to  pay  it, 

4.  Alabama. — '*  This  section  provides  the  landlord  may  sue  out  an  attach- 
that  '  when  the  rent  or  any  instalment  ment.  The  statute  further  provides 
thereof  is  due,  and  the  tenant  fails  or  that  an  attachment  may  be  sued  out, 
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Bmnoval  of  Oood«.  —  An  attachment  lies  where  the  tenant  is  about 

to  remove  his  goods,*  and  the  removal  of  a  part  is  ground  for 

attachment,  although  sufficient  remains  to  pay  the  debt.*  In 
Missouri^  however,  an  attachment  to  enforce  the  lien  lies  on  the 
ground  of  removal  only  when  such  removal  endangers  or  hinders 
the  collection  of  the  rent.* 

whether  rent  is  due  or  not,  under  cer-  to  sell  or  remove  the  crop.     Phillips  v, 

tain  specified  conditions.     Construing  Maxwell,  i  Baxt.  (Tenn.)  29. 

this  statute,  it  wasJield  in  Nicrosi  v.  1.  Patterson     r.     Hawkins,    3    Lea 

Roswald,  113  Ala.   592,  that  where  an  (Tenn.) 484. 

attachment  is  sued  out  on  the  sole  Where  the  lease  is  for  a  period  of  sev- 
ground  that  only  one  instalment  of  the  eral  years,  and  the  rent  is  payable 
rent  is  due  and  unpaid,  the  lien  for  the  monthly,  and  the  tenant  is  about  to  re- 
undue  instalments  cannot  be  enforced,  move  his  goods  and  chattels  from  the 
Attachment  for  rent  not  due  lies  only  leased  premises,  the  landlord  may  issue 
under  the  specified  conditions  of  the  his  attachment  under  said  act,  and 
statute,  of  which  the  nonpayment  of  serve  it  on  said  chattels  for  rent  in 
one  instalment  is  not  one.  In  answer  arrear  and  for  rent  which  will  be  due 
to  the  objection  raised  to  this  construe-  and  payable  for  the  month  during 
tion  of  the  statute,  that  a  suit  for  one  a  part  of  which  the  tenant  occupied 
instalment  of  rent  past  due  was  a  bar  the  premises.  Joyce  v,  Wilkenning,  i 
to  suits  on  the  other  instalments  as  MacArthur  (D.  C.)  567. 
they  severally  matured,  the  court  said:  8.  Randolph  t*.  McCain,  34  Ark.  696. 
"  The  doctrine  against  splitting  a  cause  A  removal  by  the  tenant  of  any  con- 
of  action  has  no  application  to  rent  siderable  portion  of  the  crop  from  the 
which,  by  the  contract  of  renting,  is  field  where  it  grows  to  another  place^ 
made  payable  in  different  instalments  rented  from  the  same  landlord,  with- 
at  dlfiferent  dates.'*  CV/itn^  Campbell  v.  out  his  consent,  and  there  consuming 
Hatchett,  55  Ala.  548;  South,  etc.,  Ala-  it,  will  justify  him  in  attaching  the 
bama  R.  Co.  v,  Henlein,  56  Ala.  368.  crop.  A  removal  of  part  of  the  crop 
Arkaasat.  — "A  landlord,  to  enforce  from  the  premises  without  his  consent, 
his  lien  on  the  crop,  may  have  a  specific  even  for  honest  purposes,  will  support 
attachment  against  the  crop  before  his  an  attachment.  Patton  v,  Garrett,  37 
rent  is  due,  under  the  circumstances  Ark.  605.  See  also  Knowles  v.  Sell,  41 
mentioned  in  section  4101,  Gantt's  Di-  Kan.  171,  wherein  it  was  held  that  the 

fesc,  and  as  provided  in  section  4102.  removal  of  any  appreciable  part  of  the 
n  this  case  the  attachment,  which  was  crop  from  the  leased  premises,  without 
quashed,  whatever  was  the  design  or  the  consent  of  the  landlord,  will  sup- 
intention  of  plaintiff,  was  not  specific  port  an  attachment,  and  that  the  mo- 
or against  the  crop,  but  general  and  tive  of  the  tenant  in  removing  it  is 
against  all  his  property,  and  whether  wholly  immaterial.  Citing  Masterson 
quashed  or  not,  the  plaintiff  could  not  v.  Bentley,  60  Ala.  520. 
recover  if  the  rent  was  not  due  when  8.  Haseltine  v,  Ausherman,  87  Mo. 
the  suit  was  commenced."  Tignor  s^.  410;  Meier  z^.  Thomas,  5  Mo.  App.  584; 
Bradley,  32  Ark.  781.  See  also  Rogers  Chamberlain  z\  Heard,  22  Mo.  App. 
V,  Cooper,  33  Ark.  406;  Patton  r.  Gar-  416;  Dawson  v,  Quillen,  43  Mo.  App. 
rett,  37  Ark.  605.  118. 

XiMonrl.  —  Whether  rent  is  due  or  "  It  is  not  the  sense  of  the  statute 

not,  attachment  lies  to  enforce  a  lien  that  the  tenant  shall  not  remove  any 

where  the  tenant "  intends  to  remove,  portion  of  the  crop,  but  only  that  he 

or  is  removing,  or  has  within  thirty  shall  not  remove  or  dispose  of  it  so  as 

days  removed,  his  property  from  the  to  endanger  or  hinder  the  landlord's 

leased  premises,  or  shall  in  any  manner  collection  of  the  rent.     This  is  a  ques- 

dispose  of  such  crop  or  attempt  to  dis-  tion     for    the    jury."       Haseltine    v, 

pose  of  the  same  so  as  to  endanger,  bin-  Ausherman,  87  Mo.  413. 

der,   or  delay  the  landlord  from  the  In  determining  whether  the  removal 

collection  of  his  rent."    Chamberlain  or  sale  of  the  crop  endangered  or  de- 

V,  Heard,  22  Mo.  App.  416.  layed   the  collection   of  the  rent,  the 

Tennawa.  —  Attachment   lies  before  question  is,  does  the  removal  or  dis- 

the  rent  is  due  when  the  tenant  is  about  posal  of  the  crop  hinder  or  endanger 
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laitrnKOtom,  m  MJtunaA^  liiiy,  —  Injunction  and  attachment  are 
alternative  remedies  where  the  tenant  intends  to  remove  his 
property  from  the  demised  premises.^ 

/  For  What  Claims  Attachment  Lies.  —  A  landlord's 
attachment  lies  only  for  rent,  and  cannot  be  maintained  to  recover 
damages;*  but  the  mere  inclusion  in  the  claim  of  some  small 
items  not  covered  by  the  lien  will  not  vitiate  the  proceedings  as 
to  other  items  properly  included,'  although  it  has  been  held  that 

the  collection  of  the  rent  out  of  the  not  be  enforced  by  attachment  nnder 

crop?      Accordinglr  it  is  immaterial  sections  of  the  Tenmessee  Code  pving 

how  much  or  how  little  other  property  attachment    for    rent.      Patterson    v. 

the  tenant  may  have,  and  it  is  error  to  Hawkins,  3  Lea  (Tenn.)  483. 

instruct  or  permit  the  jury  to  consider  S.  Giddens  v.   Boiling,  93  Ala.  93; 

the  amount  of  the  defendant's  other  Kurtz  v.  Dunn,  36  Ark.  64B;  Vamerv. 

property  in  determining  whether   the  Rice,  39  Ark.  344. 

removal  of  the  crop  endangered  or  de-  **  The  plaintiff's  right  to  an  atiach- 

layed  the  collection  of  the  rent.     Daw«  ment  to  secure  and  enforce  his  Hen  for 

son    V.    Qnillen,    43    Mo.    App.    118;  rent  was  not  affected  or  impaired  by 

Haseltine  v.  Ausherman,  87  Mo.  413.  his  including  in  his  suit  a  demand  for 

The  plaintiff,  in  his  affidavit,  set  out  which   he  had  no  lien  on  the  crops, 

two  causes  for  an  attachment:  (i)  That  The  property  attached  could  have  been 

the  defendant,  within  thirty  days  next  condemned  only  for  the  satisfaction  of 

before     the     commencement    of    this  therenL"     Kurtz  v.  Dunn,  36  Ark.  648. 

action,  did  remove  his  property  from  A  note  given  for  rent  of  land  and 

the  rented  premises.    (2)  That  the  de-  hire  of  stock  and  farming  tools  is  a  lien 

fendant  did  attempt  to  dispose  of  the  only  for  the  rent,  and  an  attachment 

crop  so  as  to  endanger,  hinder,  and  of  the  crop  will  be  sustained  only  for 

delay  the  plaintiff  in  the  collection  of  the  amount  of  the  rent.    Vamerv.  Rice, 

his  rent.    The  defendant,  by  his  plea,  39  Ark.  344. 

joined  issues  on  the  causes  assigned  IHstlBetioB  Osiwaw  AMmhtit  bj 
and  both  issues  were  found  by  the  LaadlardaBdhyThixdPinonte'AdvaBMt. 
j  ury  for  the  plaintiff.  Each  cause  was,  — In  Giddens  v.  Boiling,  93  Ala.  92, 
by  the  statute,  made  an  independent  McClellan,  J.,  said:  "  This  action  was 
and  substantive  ground  for  attach-  commenced  by  attachment  for  rent  and 
ment,  and  either  was  sufficient  to  sus-  advances  sued  out  by  the  landlord, 
tain  the  writ.  The  uncontradicted  Boiling.  One  item  of  comparatively 
evidence  was  that  the  defendant  had  insignificant  amount  in  the  account  of 
removed  all  of  his  property  from  the  the  landlord  was  neither  for  rent  nor 
premises,  as  charged  in  the  affidavit,  advances.  On  this  a  motion  was  predi- 
and  the  verdict  must  have  been  for  the  cated  to  dissolve  the  attachment  in 
plaintiff  upon  the  issue  joined  on  that  Mo,  It  was  properly  overruled, 
ground  of  the  attachment,  even  though  Authorities  are  cited  to  sustain  the 
the  other  might  not  have  been  sus-  assignmentof  error  directed  against  the 
tained  by  the  evidence.  Garroutte  v,  court's  action  in  Uiis  regard  which  bear 
White,  92  Mo.  237.  upon  the  entirely  different  Question 
1.  Sheble  v,  Curdt,  56  Mo.  437.  presented  where  it  was  sought  to  en- 
8.  Clark  v,  Haynes,  57  Iowa  96.  force  the  lien  on  crops,  etc.,  conferred 
The  landlord  has  a  lien  for  rent  and  by  section  3286  of  liie  Code  of  1876. 
for  nothing  else.  Riley  z/.  Ren ick  Mill-  under  a  written  note  or  obligation 
ing  Co.,  44  Mo.  App.  519.  which  covered  items  not  within  the 
A  Landlord's  Attaehmsnt  Will  Hot  Lie  terms  of  the  sutute.  In  such  cases  it 
for  damages  for  a  failure  to  till  the  was  uniformly  held  that  the  effort  to 
land,  or  by  reason  of  a  breach  of  the  fix  alien  on  the  crops  for  items  not  pro- 
covenants  in  the  lease,  not  connected  vided  for  vitiated  the  obligation,  so  far 
with  the  demise  of  land.  It  can  be  as  the  rights  and  remedies  given  by  the 
maintained  only  for  rent  due.  Merrit  statute  were  concerned,  as  a  whole,  so 
V.  Fisher,  19  Iowa  354,  HHnf^  Rev.  Stat,  that  no  lien  arose  or  could  be  enforced, 
(i860),  c.  99.  even  for  other  items  included  therein 
Damages  for  breach  of  contract  can-  which  came  within  the  terms  of  the  act. 
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where  the  claim  for  a  lien  debt  is  inseparably  commingled  with  a 
claim  for  indebtedness  not  entitled  to  the  lien,  the  entire  demand 
is  reduced  to  the  lower  level,  and  the  lien  is  lost.^ 

AttorneT's  Fees  stipulated  for  in  the  lease  in  case  of  a  violation  of 
its  provisions  may  be  recovered  in  attachment  as  a  part  of  the 
rent.* 

e.  Proceedings  to  Procure  Attachment  —  (i)  Affidavit 

—  (a)  In  Genaral.  —  An  affidavit  complying  with  certain  statutory 
provisions  is  universally  required  as  a  condition  precedent  to  the 
issuance  of  an  attachment.'     The  affidavit  must  state  the  exist- 

And  from  this  view  it  resulted  that  an  Mo.  App.  519,  holding  that  the  statutory 
attachment  under  section  3288  of  that  lien  of  a  landlord  for  rent  cannot  be 
code  was  subject  to  a  motion  to  dis-  enforced  in  an  action  for  the  recovery 
solve  in  toto^  unless  every  item  of  the  of  one  entire  demand,  both  for  the  rent 
debt,  for  the  collection  of  which  the  ex-  on  leased  premises  and  for  the  board  of 
traordinary  remedy  was  invoked,  was  the  tenant  by  the  landlord. 
incurred  for  '  horses,  mules,  oxen,  or  Argument  in  Support  of  Bnle.  —  "  It  is 
necessary  provisions,  farming  tools  and  a  general  principle  of  the  law  that 
implements,  or  money  to  purchase  the  where  the  law  gives  a  lien,  or  a  special 
same.'  Pearson  v.  Evans,  61  Ala.  416;  privilege,  or  a  special  remedy,  to  a  debt 
Comer  v,  Daniel,  69  Ala.  434:  Bell  v.  of  a  given  kind,  and  that  debt  is 
Hurst,  75  Ala.  44.  The  considerations  mingled  with  another  debt  to  which  the 
underlying  these  adjudications  can  law  attaches  no  such  lien,  privilege,  or 
have  no  application  in  a  case  like  the  remedy,  and  the  two  have  been 
present,  where  the  attachment  is  sued  mingled  in  such  a  manner  that  they 
out  by  the  landlord  for  a  gross  sum  cannot  be  separated  by  reference  to  any 
alleged  to  be  due  from  his  tenant  for  agreement  between  the  parties,  or  by 
rent  and  advances.  In  such  case  the  means  of  the  evidence  in  the  case,  the 
fact  that  one  inconsiderable  item  going  whole  is  reduced  to  the  lower  level,  and 
to  make  up  the  amount  claimed  is  not  the  lien,  privilege,  or  special  remedy  is 
of  the  character  for  which  the  statute  gone.  An  analogous  principle  is  con- 
gives  a  lien  enforceable  by  attachment  stantly  applied  under  the  statute  relat* 
does  not  vitiate  the  claim  for  which  the  ing  to  mechanics'  liens;  so  that  where 
lien  does  exist,  nor  deprive  the  land-  the  lien  claimant  mingles  in  the  ac- 
lord  of  his  remedy  by  attachment  for  count  filed  in  support  of  his  lien  items 
the  collection  of  such  claims.  What  which  are  nonlienable  with  items  which 
the  remedies  of  a  defendant  in  attach-  are  lienable,  in  lumping  charges,  in 
ment  with  respect  to  that  part  of  the  such  a  manner  that  they  cannot  be  sep- 
olaim  which  is  not  a  debt  for  which  the  arated  by  an  inspection  of  the  account, 
writ  may  issue  are,  it  is  unnecessary  his  lien  is  entirely  gone.  The  statute 
for  us  to  decide.  It  may  be  a  motion  (Rev.  Stat.  1889,  §  6376)  gives  the  land- 
to  strike  out  such  items  and  discharge  lord  a  lien  on  the  crop  grown  for  rent, 
the  \tyy  pro  tanto  would  be  appropriate,  and  for  nothing  else.  The  attachment 
Possibly,  also,  an  action  on  the  case,  given  by  another  section  of  the  statute, 
as  for  excessive  levy,  would  lie.  But  the  section  under  which  the  attachment 
however  that  may  be,  we  are  very  clear  in  this  case  was  sued  out  (Rev.  Stat, 
to  the  conclusion  that  his  remedy  is  not  1889,  §  6384),  gives  an  attachment 
by  motion  to  dissolve  the  attachment  under  certain  conditions  for  rent  and 
in  toto^  and  the  ruling  of  the  trial  court  for  nothing  else."  Riley  v,  Renick 
against  that  motion  in  this  case  was  Milling  Co.,  44  Mo.  App.  519. 
free  from  error;  and  this  would  be  true  2.  Richards  v,  Bestor,  90  Ala.  352, 
even  though  the  entire  claim  for  ad-  citing  Johnson  v,  Durner,  88  Ala.  5S0. 
vances  had  appeared  to  be  made  up  of  8.  Alabama.  —  Tucker  v,  Adams,  52 
items  which  were  not  of  the  class  for  Ala.  254;  De  Bardeleben  v.  Crosby,  53 
which  a  lien  is  given,  so  long  as  other  Ala.  363;  Flexnerz/.  Dickerson,  65  Ala. 
part  of  the  gross  sum  was  for  rent  due  129;  Hawkins  v.  Gill,  6  Ala.  620;  Stag- 
the  plaintiff  in  attachment."  gersz/.  Washington,  56  Ala.  225;  Brown 
1.  Riley  v,  Renick  Milling  Co.,  44  v.  Coats,   56  Ala.  439;  Shield  v.  Dol- 
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claimed  is  assigned  as  the  ground  of  attachment,  the  affidavit 
must  negative  the  consent  of  the  landlord  to  such  removal  *  and 
aver  that  the  removal  was  "from  the  premises,"  a  mere  allega- 
tion that  the  defendant  in  attachment  has  removed  the  crops 
without  paying  the  rent  being  insufficient.*  In  Missouri  the  affi- 
davit must  state  that  the  landlord  believes  that  he  will  lose  his 
rent  unless  the  attachment  issues,  but  such  averment  is  not  an 
issuable  one.*  In  Tennessee  the  affidavit  on  which  an  attachment 
is  sought  for  supplies  furnished  by  the  landlord  must  state  that 
an  account  of  those  supplies  was  kept   as  the  articles  were  fur- 


ized  to  exact  greater  certainly  or  more 
special  averments  than  the  statute  pre- 
scribes. Conclusions  or  inferences 
need  not  be  negatived.  An  aflSdavit 
setting  forth  the  ground  of  attachment 
substantially  in  the  words  of  the  stat- 
ute is  sufficient."  Reese  v.  Rugely,  82 
Ala.  267,  citing  Gunter  v,  Du  Bose,  77 
Ala.  326. 

1.  De  Bardeleben  v,  Crosby,  53  Ala. 
363;  Busbin  v.  Ware,  69  Ala.  279; 
Robinson  v.  Holt,  85  Ala.  596;  Bell  z\ 
Allen,  76  Ala.  450;  Fitzsimmons  v. 
Howard,  69  Ala.  590. 

Instanoet  of  Insaffioieiit  Affldavits. — 
An  affidavit  by  a  landlord,  for  the  pur- 
pose of  obtaining  an  attachment  for 
rent  and  advances,  which  states,  as  a 
ground  for  the  attachment,  that  he 
'*  has  good  cause  to  believe  said  ten- 
ants are  about  to  remove  from  the 
premises,  or  otherwise  dispose  of,  the 
crop,  without  paving  the  amount  which 
will  be  due  for  rent  and  advances.'*  is 
fatally  defective  in  failing  to  aver  that 


tion  thereof,  from  the  premises,  without 
the  consent  of  the  plaintiff.  When  the 
defendant  moved  to  dissolve  the  attach- 
ment  before  the  justice  for  want  of  a 
sufficient  affidavit,  the  plaintiff  was  per- 
mitted to  amend  the  affidavit  by  insert- 
ing a  clause  as  above  stated,  which  did 
not  help  it  much.  The  affidavit,  as 
amended,  reads  thus:  *  That  said  debt 
($235.50,  the  full  amount  of  the  note)  is 
justly  due  and  remains  wholly  unpaid, 
and  defendant  had  removed  a  pan  of 
the  property  from  the  premises  without 
paying  said  rent,'  etc.  If  the  justice 
wrote  this  amendment,  he  could  not 
have  had  the  statute  before  him.  It 
was  an  attempt,  perhaps,  to  cover  the 
second  ground  for  attachment  pre- 
scribed by  the  statute.  The  amend- 
ment states  that  '  the  defendant  had 
removed  a  part  of  the  property  from 
the  premises  without  paying  said  note,' 
when  it  should  have  stated  that  the  de- 
fendant had  removed  a  portion  of  the 
crop  from   the   premises  without    the 


the  contemplated  removal  of  the  crops  consent  of  the  plaintiff." 
from  the  premises  of  the  landlord  was 
without  his  consent;  and  a  motion  to 
quash  the  attachment  issued  thereon, 
made  at  the  first  term  at  which  it  could 
have  been  made,  was  properly  allowed. 
Busbin  v.  Ware,  69  Ala.  279,  wherein 
the  court  said:  "  The  statute,  in  our 
opinion,  requires  the  consent  of  the 
landlord  or  of  his  assignee  to  be  nega- 
tived, whether  the  averment  is  that  the 


8.  Knowles  v.  Steed,  79  Ala.  427. 

InsuilleieBt  Ayannent  of  EamovmL  — 
*'  The  evidence  introduced  for  this 
purpose,  as  recited  in  the  bill  of  excep- 
tions, is  that  the  defendant  in  attach- 
ment '  had  moved  a  part  of  the  crop 
grown  on  the  rented  premises,  without 
paying  the  landlord  said  advances,  and 
without  the  consent  of  his  said  land- 
lord.'    The  ground  prescribed  by  the 


removal  of  the  crop  is  about  to  be  made    statute  is  that  *  the  tenant  has  removed 


by  the  tenant,  or  whether  it  has  already 
taken  place."     Citing  Ala,,  Code  (1876), 
§  3472;  De  Bardeleben  v,  Crosby,  53 
Ala.  363. 
In  Rogers  v.  Cooper,  33  Ark.  406, 


from  the  premises,  or  otherwise  dis- 
posed of,  any  part  of  the  crop,  withoui 
paying  such  rent  and  advances,  or 
either,  and  without  the  consent  of  the 
landlord.'     Code  (1886),   §   3061.     An 


the  court  said:  *'  Nor  did  the  original  affidavit  setting  forth  the  grounds  in 

affidavit  state  either  of  the  grounds  for  the  words    of    the   bill  of  exceptions 

attachment  prescribed  by  the  statute,  would  fail  to  conform  to  the  statutory 

It  did   not  state  that  defendant   was  requirement,  and  would  be  defective." 

*  about  to  remove  the  crop  from  the  Baxley  v.  Segrest,  85  Ala.  183. 
premises  without  paying  the  rent,'  or        8.  Chamberlain    v.    Heard,   22  Mo. 

that  he  had  removed  the  crop,  or  a  por-  App.  4x6. 
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amount  became  or  will  become  due,*  and  that  such  amount  is 
due  or  will  become  due  for  rent  or  advances.*     A  demand  after 

maturity  of  the  claim  for  rent  or  advances  must  be  averred  in  the 
affidavit.*    Where  removal  of  the  property  on  which  the  lien  is 

win  not  be  quashed  because  the  affi-  davit  might  have  been  drawn  with  more 

davit  states  the  amount  of  the  debt  definitiveness,  giving  it  the  benefit  of  a 

claimed  as  being  a  certain  sum,  "  more  liberal  construction,  as  the  statute  re- 

or  less."     Dougherty  v.  Kellum,  3  Lea  quires,  it  sufficiently  shows  that  the  re- 

(Tenn.)643.  lation  of  landlord  and  tenant  existed, 

1.  Rogers  v.  Cooper,  33  Ark.  406.  and  that  the  advances  were  made  for 

In  Iowa  the  affidavit  must  state  that  the  statutory  purposes  during  the  con- 

the  rent  accrued  within  one  year  previ-  tinuanceof  the  relation."     Citing  Gun- 

ous    to     the    attachment.       Clark    v.  ter  v,  Du  Bose,  77  Ala.  326. 

Haynes,  57  Iowa  96.  8.  Fitzsimmons  v,  Howard,  69  Ala. 

In  ATabaiaa  the  affidavit  must  disclose  590;  Hawkins  v.  Gill,  6  Ala.  620;  Gar- 
the  year  for  which  the  rent  was  due  or  ner  v.  Cutting,  32  Iowa  547. 
accruing,  Westmoreland  v,  Foster,  60  Affidavit  tSic  Advaaoos.  —  In  Ballard 
Ala.  448;  because  it  is  only  for  rent  of  v,  Stephens,  92  Ala.  616,  an  affidavit 
tlie  current  year  that  a  lien  enforceable  embracing  a  claim  for  advances  as  well 
by  attachment  exists.  De  Bardeleben  as  rent  was  held  manifestly  bad  in  re- 
s'. Crosby,  53  Ala.  363.  spect  to  the  claim  for  advances,  in  that 

Continned  Tenaney — Advanoes.  —  In  it  did  not  set  forth  the  nature  or  kind 
Reese  v.  Rugely,  82  Ala.  267,  Clopton,  of  articles  advanced,  whether  live 
J.,  said:  **  The  defects  .in  the  affidavit,  stock,  necessary  provisions,  etc.,  or 
as  averred  in  the  plea  in  abatement,  are  even  that  the  advances  were  made  to 
that  it  fails  to  show  that  the  advances  enable  the  defendant  to  make  a  crop, 
were  made  during  the  existence  or  con-  or  for  the  sustenance  and  well-being  of 
ti nuance  of  the  tenancy,  and  that  the  the  tenant  or  his  family.  Citing  Flex- 
demand  was  made  after  the  maturity  ner  v.  Dickerson,  65  Ala.  129;  Beard 
of  the  debt.  The  statute  declares  that  v.  Woodard,  78  Ala.  317. 
whenever  a  tenant  fails  to  discharge  8.  Fitzsimmons  v,  Howard,  69  Ala. 
his  indebtedness  for  advances,  and  590;  Robinson  v.  Holt,  85  Ala.  596: 
continues  his  tenancy  under  the  same  Reese  v,  Rugely,  82  Ala.  267;  Dozier  v, 
landlord,  the  balance  due  shall  be  held  Robinson,  82  Ala.  408;  Bell  v,  Allen, 
as  an  advance  towards  making  the  crop  76  Ala.  450;  Cockburn  v.  Watkins,  76 
of  the  succeeding  year,  for  which  a  lien  Ala.  486:  Gunter  v.  DuBose,  77  Ala. 
shall    attach    upon    the    crop.      Code  326. 

(1876),  §  3469.    To  constitute  the  bal-  Soffloienoy  of  Ayermont  of  Demand.  — 

ance  due  a  new  advance,   it    is   not  '*  The  affidavit  sets  forth,  as  the  ground 

requisite  that  tenancy  of  the  same  land  of  attachment,  that  the  amount  of  the 

shall  continue.     The  essential  fact  is  advance  '  is  due  and  unpaid,  and  that, 

the  continuance  and  identity  of  the  re-  after  demand  made  by  affiant,  the  said 

lation,  and  not  the  identity  of  the  land.  Jim  Rugely  refuses  or  fails  to  pay  it.' 

Thompson    v.    Powell,   77    Ala.    391.  In  Fitzsimmons    v.   Howard,  69  Ala, 

Though  the  better  practice,   it  is  not  590,  the  affidavit  was  held  defective  be- 

necessary,  in  case  of  a  continued  ten-  cause  it  failed  to  aver  a  demand  after 

ancy,    that   the  affidavit  should   state  the  maturity  of  the  debt.     The  maturity 

specifically    that  the    advances    were  of  the  claim   was  averred  in  the  affi- 

madeduringtheprecedingyear,  if  such  davit  in  the  present  tense,  while  the 

be  the  fact,  and  that  the  tenant  failed  past  tense  is  used  in  stating  the  refusal 

to  discharge  his  indebtedness  for  such  or  failure  to  pay  after  demand.     The 

advances.     The  effect  of  the  statute  is  averment  of  the   demand   was  in  the 

to  make  the  balance  unpaid  an  advance  form  of  recital,  from  which  it  could  not 

for  the  following  year,  and  it  may  be  be  implied  that  it  was  made  after  the 

stated  in  the  affidavit  generally  as  due  debt  became  due.     The  affidavit  might 

for  advances  towards  making  the  crop  be  true,  and  the  demand  made  when  it 

of  such  year.     Gunter  v,  Du  Bose,  77  was  not  the  duty  of  the  tenant  to  pay. 

Ala.  326.     The  jurisdictional  facts  may  But  the  affidavit  in  question  uses  the 

be  shown  by  express  averments  or  by  words  of  the  statute,  with  an  immate- 

necessary  implication.     While  the  affi-  rial  transposition.     We  are  not  author- 
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defects  in  the  bond  have  been  held  no  ground  for  quashing  the 
attachment,  as  the  bond  may  be  amended.'  Where  the  attach- 
ment is  issued  wrongfully,  the  defendant  may  sue  upon  the  bond 
and  recover  his  damages.* 

/.  Form  of  Writ  of  Attachment.  —  The  ordinary  phrase- 
ology of  the  writ  has  usually  been  in  the  form  of  a  mandate  to 
attach  so  much  of  the  crop  grown  on  the  rented  premises  as  may 
be  sufficient  to  satisfy  the  debt  and  costs.* 

g.  Issuance  and  Levy  of  Writ.  —  A  landlord's  right  of 
attachment  extends  only  to  goods  which  have  been  upon  the 
rented  premises,*  because  it  is  only  upon  such  property  that  a 
lien  exists.*  Accordingly,  an  attachment  for  rent  should  issue 
against  the  crops  grown  on  the  rented  premises,  and  not  against 
the  tenant's  estate  generally.*  The  attachment  may  be  levied 
upon  the  whole  crop  to  secure  rent  payable  in  part  of  the  crop.^ 

Crops  of  Subtenant.  —  Where  a  landlord's  lien  extends  to  all  the 
crops  grown  on  rented  premises,  it  extends  to  crops  grown  by  a 
subtenant,  but  a  writ  of  attachment  to  enforce  such  lien  must 
issue  against  the  tenant  in  chief,  and  not  against  the  subtenant, 
irrespective  of  who  raised  the  crops,®  and  under  such  a  writ  the 

it  as  a  common-law  obligation."     Rog-  zeli,  56  Mo.  500;  Crawford  v.  Coil,  69 

ers  v.  Cooper,  33  Arlc.  406.  Mo.   588;    Cliamberlain  v.   Heard,   22 

In  Iowa  no  bond  is  necessary.     Mer-  Mo.  A  pp.  416. 

rit   z'.    Fisher,  19  Iowa  354;  Garner  v,  6.  Hawkins  v.  Gill,  6  Ala.  620;    De 

Cutting,  32  Iowa  547.  Bardeleben   v.   Crosby,   53    Ala.    363; 

1.  Hawkins  v.  Gill  6  Ala.  620.  Agee  v.   Mayer,  71  Ala.  88.     Compare 

8.  '*  If  there   is   not  a  debt  due  or  Jackman  v.  Anderson,  33  Ark.  414. 

owing  f I om  the  defendant  to  the  plain-  Alabama    Statute    Coattmad. — ^^"  The 

tiff  in  the  attachment,  the  attachment  whole    purpose    of    the  statute  is  to 

wrongfully  issues,  and  the  condition  of  create  a  lien  in  favor  of  landlords  oa 

the  bond  is  broken,  entitling  the  de-  crops  grown  on  rented  lands,  and  to 

fendant    to    nominal,    if  there    is  no  provide  an  efficient  remedy  for  the  eo- 

actual,  damage.     Lockhart  v.  Woods,  forcement.      It  was   not   intended    to 

38   Ala.   631,   and  cases  there  cited.'*  give  the  landlord,  in  any  other  respect. 

Tucker  v,  Adams,  52  Ala.  254.  or  in  respect  to  any  other  property, 

8.  Agee  v.  Mayer,  71  Ala.  88,  diing  priority  over  other  creditors  of  the  ten- 
Hawkins  V.  Gill,  6  Ala.  620.  ant  or  to  authorize  him  to  resort  to  the 

4.  Agee  v.  Mayer,  71  Ala.  88;  Abra-  process  of  attachment  in  any  other 
ham  V.  Nicrosi,  87  Ala.  173.  See  also  case,  when  they  were  not  entitled  to  a 
Baxley  v.  Segrest,  85  Ala.  183.  like  remedy.     Hawkins  v.  GUI,  6  Ala. 

5.  In  MiMOurl,  under  an  earlier  stat-  620.  The  attachment  should  properly 
ute,  it  was  held  that  the  landlord's  specify  that  it  is  leviable  only  on  the 
right  of  attachment  was  not  given  as  a  crop  grown  on  the  premises.  We  do 
remedy  to  enforce  his  lien,  but  was  not  say,  if  it  issues  generally,  not  ex- 
intended  to  subject  property  of  the  pressing  that  it  was  leviable  only  of 
tenant  upon  which  no  lien' existed,  the  the  crop,  that  it  would  be  so  irregular 
lien  being  enforced  by  an  action  to  or  defective  as  to  be  abatable  or  sub- 
foreclose.  It  was  held,  however,  that  ject  to  a  motion  to  quash.  But  if  it 
the  attachment  could  be  levied  on  should  be  levied  on  other  property,  the 
property  on  which  a  lien  existed,  as  le  vy  would  on  motion  be  set  aside,  and 
well  as  upon  other  property,  when  the  the  property  discharged.'*  De  Barde- 
statutory  grounds  for  an  attachment  leben  v.  Crosby,  53  Ala.  363. 
existed,  and  thus  the  lien  was  indi-  7.  Tarpy  v,  Persing,  27  Kan.  745. 
rectly  enforced  by  attachment.  Hub-  8.  Simmons  v.  Fielder,  46  Ala.  304: 
bard  v.  Moss,  65  Mo.  647;  Sanders  v,  Givens  v.  Easley,  17  Ala.  385;  Hadden 
Ohlhausen,  51  Mo.  163;  Price  v,  Roet-  v,    Powell,  17  Ala.   314,   21    Ala.  745; 
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crops  of  the  subtenant  may  be  seized.' 

Iffy  «A  Proptrtj  in  Eandi  of  Third  Person.  —  An  attachment  may  be 
levied  on  the  crop  in  the  hands  of  a  third  person  who  took  with 
notice  of  the  lien,*  and  it  has  been  held  that  the  property  may 
be  seized  on  attachment  even  though  already  in  the  custody  of 
an  officer  of  the  court.* 

Levy  After  BemovaL  —  In  the  District  of  Columbia  it  has  been 
held  that  an  attachment  cannot  be  levied  on  goods  removed  from 
the  premises  before  the  rent  is  due.  The  remedy  under  the  stat- 
ute in  this  case  is  by  a  judgment  and  execution  levied  upon  the 
goods  in  whosesoever  hands  they  may  be  found.* 

BzemptionK  —  An  attachment  to  enforce  a  landlord's  lien  upon 
crops  may  be  levied  thereon  notwithstanding  the  tenant's  claim 
of   exemptions  therein.     The   lien  is  superior  to  the  claim  of 

Agee  V.  Mayer,  71  Ala.  88;  Houghton  is  saed  oat  to  enforce  a  statutory  lien 

t/.  Bauer,  70    Iowa  314;    Williams  v.  for  advances,  the  clerk  is  not  author- 

Braden,  63  Mo.  App.  514.  ized  to  direct  a  levy  on  the  crops  of 

Season  for  Bole,  —  '*  There  is  no  priv-  tenants  or  subtenants,   nor  does  the 

ity  of  contract  between   the  landlord  writ    justify    the    sheriff    in     making 

and  any  of  the  occupants  of  his  rented  such  levy.    Albright  v.  Mills.  86  Ala. 

land  except  the  tenant  in  chief,  and  in  a  324. 

certain  sense,  as  to  the  landlord,  all  1.  See  cases  cited  in  the  preceding 

the  crops,  which  are  charged  by  law  note. 

with  the  payment  of  rent,  may  be  re-  8.  Hussey  v,  Peebles,  53  Ala.  432; 
garded  as  the  crops  of  the  tenant  in  Folmar  v.  Copeland,  57  Ala.  588;  Hud- 
chief  until  this  lien  is  discharged,  son  v,  Vaughan,  57  Ala.  609;  Lomax 
waived,  or  otherwise  lost.  *  The  at-  v,  Le  Grand,  60  Ala.  537;  Governor  v, 
tachment  law  must  be  liberally  con-  Davis,  20  Ala.  366:  Scaife  v,  Stovall, 
strued  to  advance  the  manifest  intent  67  Ala.  237.  See  also  Finney  v,  Hard- 
of   the  law.'     Code,  §  3315;    Ellis  v,  ing,  136  111.  573. 

Martin,  60  Ala.  394;  Blair  v.  Miller,  42  *'  Whoever  acquires  possession  of 
Ala.  308;  Ware  v,  Todd,  i  Ala.  199.  the  crop,  with  notice  of  the  landlord's 
Sections  3476,  3477,  of  the  code  are  in-  lien,  takes  it  subject  to  the  lien.  Fow« 
tended  merely  to  require  the  crops  of  Icr  ».  Rapley,  15  Wall.  (U.  S.)  328.  So 
the  tenant  in  chief  to  be  exhausted  be-  long  as  it  remains  in  the  possession 
fore  proceeding  to  go  against  the  crops  of  such  person  unconverted  or  unal- 
of  the  undertenant.  They  cannot  be  tered,  it  is  subject  to  attachment  at  the 
construed  as  intended  to  embarrass  at-  suit  of  the  landlord."  Hussey  v, 
tachment  proceedings  by  encouraging  Peebles,  53  Ala.  432. 
objections  for  want  of  form  in  the  writ  8.  Gibson  v.  Gautier,  i  Mackey  (D. 
which  are  not  of  an  essential  nature."  C.)  35,  wherein  the  court  said:  '*  It  is 
Agee  7/.  Mayer,  71  Ala.  88.  insisted  by  the  plaintiffs  that  the  land- 
Where  the  contract  for  rent  of  the  lord  had  no  right  to  seize,  under  this 
undertenant  has  been  assigned  to  the  attachment,  goods  already  in  the  cus- 
lindlord,  perhaps  the  attachment  for  tody  of  the  law,  and  that  the  attempted 
r:nt  may  issue  against  such  underten-  levy  under  the  third  attachment  was 
ant.  See  Simmons  i^.  Fielder,  46  Ala.  therefore  void.  But,  in  our  opinion, 
304  \citing  Givens  v,  Easley,  17  Ala.  when  this  attachment  was  issued  the 
385;  Hadden  v,  Powell,  17  Ala.  314,  21  landlord  had  a  statutory  lien  upon 
Ala.  745].  the  goods  then  on  the  premises,  and  the 
Distinotlon  Between  Attadhment  for  circumstance  that  they  were  then  in 
Sent  and  for  Advaneee.  —  In  Alabama  a  the  custody  of  the  marshal  could  not 
landlord's  lien  for  rent  and  advances  destroy  his  lien."  But  see  contra^ 
extends  ^to  the  crops  of  a  subtenant  Meyer  v,  Oliver,  61  Tex.  586  (distress 
(code.  §^3066),  but  a  statutory  lien  for  proceedings). 

advan<^   to    make    a  crop  does   not  4.  Wallach  v,  Chesley,  2  Mackey  (D. 

(code,  %  3286),  and  when  an  attachment  C.)  209. 
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exemptions.* 

A.  Forthcoming  Bond.  —  Generally  the  defejidant  in  atUch- 
ment  for  rent  may  regain  possession  of  his  goods  by  giving  a 
forthcoming  bond.^  After  a  defendant  has  obtained  possession 
of  his  property  upon  giving  a  forthcoming  bond,  it  is  doubtful 
whether  he  may  thereafter  question  the  grounds  of  the  attach- 
ment and  have  damages  for  its  wrongful  issuance.* 

/.  Quashing,  Vacating,  or  Discharging  Attachment.— 

Substantial,  but  not  formal,  defects  in  the  affidavit  are  ground 
for  quashing  the  attachment.^  Defects  and  irregularities  in  the 
writ  of  attachment  or  in  the  bond  may  be  raised  by  motion  to 
quash  or  by  plea  in  abatement.^ 

A  Plea  in  Abatement  puts  in  issue  the  truth  of  the  facts  averred  in 
the  affidavit.®    On  the  trial  of  a  plea  in  abatement,  while  the 

1.  Cathcart  v.  Turner,  i8  Fla.  837;  Dougherty  v.   Kellum,  3  Lea  (Teno.) 

Durham    r.   Speeke,   83    N.   Car.   87;  643. 

Slaughter  v.  Winfrey,  85  N.  Car.  159.  5.  Motion  to  Qnaah  or  Plea  in  Abate- 

8.  Randolph  v.  McCain,  34  Ark.  696.  ment  —  IMsoretion  of  Oonrt.  —  "  Defects 

In  Woolley  v.  Maynes-Wells  Co.,  15  and  irregularities  in  a  writ  of  attach- 

Utah  341,   it  was  held  that  although  ment,  or  apparent  on  the  face  of  the 

the  Act  of  March  8,  1894,  relating  to  affidavit  or  bond,  may  be  taken  advan- 

lessor's  liens,  makes  no  provision  for  tage  of  by  motion  to  quash,  if  the  mo- 

the  discharge  of  a  writ  or  release  of  tion    is    interposed     within    the    time 

the  property  seized,  the  court  neverthe-  prescribed   for  pleading  in  abatement 

less   had   power    under    Comp.    Laws  Planters',   etc..    Bank   v.   Andrews,  8 

1888,  §§  3324,  3325,  to  discharge  the  Port.  (Ala.)  404;    Hall  v.  Brazleton,  40 

writ  of  attachment  upon  the  execution  Ala.   406,    Steamboat   Farmer  v,  Mc- 

of  a  bond  and  to  release  the  property.  Craw,  31  Ala.  659;  Rule  13,  Rev.  Code 

as  the  Act  of   1894  did   not  of  itself  821.     The  motion  is  addressed  to  the 

afford  a  complete  remedy.  sound  discretion  of  the  court,  and  may 

In  MiidMippi  it  has  been  held  that  be    entertained    or    refused,    and    the 

the    officer    must    hold    the    products  party  put  to  his  plea,  as  the  court  may 

seized  and  cannot  surrender  them  to  elect.     An  exercise  of  the  discretion  is 

the  defendant  upon  his  giving  a  forth-  not  revisable.     Ellison  v.  Mounts,  12 

coming  bond.     Mitchell  v,   Drake,  57  Ala.  472."     De   Bardeleben  v.  Crosby, 

Miss.  605.     In   this  case  the  property  53  Ala.  363.     To  the  same   effect  see 

had  in  fact  been  surrendered  upon  the  Busbin  z-.  Ware,  69  Ala.  280. 

giving  of  a  forthcoming  bond.     As  to  Olgections  to  the  Bond  have  been  held 

the  rights  of  the  parties  in  such  case,  to  furnish  no  ground  for  quashing  the 

the  court  said:    **  The  bond,  not  being  attachment,  as  a  defective  bond  may 

authorized  by  statute,  cannot  be  made  be  amended.     Hawkins  r.  Gill,  6  Ala. 

the  basis  of  a  summary  judgment  in  620. 

this  proceeding,  but  must  be  sued  on  A  Plea  in  Abatement  Will  Hot  lie 
by  the  officer  or  by  the  plaintiff  in  a  where  the  claim  is  for  both  rent  and 
common-law  action.  The  judgment  advances,  and  only  the  claim  for  ad- 
should  have  been  for  a  condemnation  vances  is  defective.  What  is  alleged 
and  sale  of  the  cotton,  treating  it  as  in  the  affidavit  as  to  the  advances  may 
still  in  the  hands  of  the  officer,  and  be  treated  as  mere  surplusage,  which, 
leaving  the  plaintiff  at  liberty  to  pro-  being  eliminated,  leaves  a  good  affi- 
ceed  by  motion  against  the  officer  for  davit  for  rent,  and  the  case  must  be 
a  failure  of  duty  or  by  suit  at  law  upon  proceeded  with  as  upon  a  claim  fdr 
the  bond.  This  judgment  may  be  en-  rent  only.  Ballard  v,  Stephens,  93 
tered  here."  Ala.  616. 

8.  See  Randolph  v,  McCain,  34  Ark.  6.  Isiaes  Baised  by  Flea  In  AhntanMiit. 

696.     See    also    article    Forthcoming  —  In  Cleveland  v.  Crum,  33  Mo.  App. 

AND  Delivery  Bonds,  vol.  9,  p.  647.  616,  it  was  held  that  in  an  attachment 

4.  Knowles    v.   Steed,    79   Ala.  427;  for  the  rent  under  the  Landlord  and 
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defendant  may  show  the  amount  of  rent  due,  as  bearing  upon  the 
question  whether  his  disposal  of  the  property  will  endanger  collec- 
tion of  the  rent,  a  decision  on  such  plea  as  to  the  amount  of 
rent  due  will  not  be  res  judicata  at  the  trial  on  the  merits.^  It 
has  been  held  that  a  plea  in  abatement  to  an  attachment  and  to 
the  affidavit  on  which  it  is  founded  must  crave  oyer  of  them  and 
set  them  out,* 

A  Sabtenuit  may,  in  Alabama^  move  to  vacate  the  attachment  at 
the  return  term  upon  the  ground  that  the  crops  of  the  tenant  in 
chief  attached  were  sufficient  to  satisfy  the  rent.' 

An  Attadunent  if  Hot  Ditehnrged  by  a  refusal  to  accept  a  tender  of 
the  rent,*  nor  by  an  improper  execution  of  the  writ  by  the 
officer.* 

Biitonti«n  of  Propertj.  —  Upon  quashing  or  discharging  the  attach- 
ment, the  property  must  be  restored  to  the  defendant.* 

AMMuntnt  of  INunagw. —  But  there  should  be  no  assessment  of 
damages  upon  the  dischai^e  of  the  attachment  before  the  trial  or 

Tenant  Act,  the  procedure  shoald  con-  lord  before  an  attachment  sued  out  by 
form  to  the  provision  of  the  general  him  to  enforce  his  lien  for  rent  or  ad- 
attachment  law,  that  if  the  defendant  vances  could  be  levied  on  the  crop  of 
pleads  in  abatement,  such  plea  puts  in  an  undertenant,  unless  the  tenant  in 
issue  the  facts  alleged  in  the  affidavit  chief  had  not  made  a  crop,  or  it  was 
for  the  attachment,  that  the  plaintiff  insufficient  to  satisfy  the  rent,  and  pro- 
should  be  held  to  prove  the  existence  vided  that  a  levy  made  in  violation  of 
of  the  facts  alleged  by  him  as  the  its  provisions  should  be  vacated  on 
ground  for  the  attachment;  that  the  motion  at  the  first  term  of  court  there- 
trial  court  properly  instructed  the  jury  after. 

that  the  burden   of  proof  is  on   the  4.  Bloom  z\  McGehee,  38  Ark.  329, 

plaintiff,    and     unless    the    issue    be  holding  further  that  to  make  a  plea  of 

proven  in  his  favor  by  a  preponderance  such  tender  good,  the  money  must  be 

of  evidence,  it  should  find  for  the  de-  paid  into  court. 

fendant;  and  where  the  allegation  in  ft.  "  The  right  to  the  attachment  was 

the  plaintiff's  affidavit  is  that  rent  is  not  affected  by  the  manner  in  which 

past  due  and  unpaid,  it  is  not  error  to  the  order  of  attachment  was  executed 

refuse  an  instruction  casting  the  bur-  by  the  officer.     If  the  execution  of  it 

den  of  proving  the  payment  on  the  de-  was  not   required    by    the   statute,   it 

fendant.  might  have  been  quashed;   or  if  the 

CSonitmetion  of  Flea. —  Where  the  plea  return   was  defective    it  might  have 

in  abatement  in   attachment  for  rent  been  amended  according  to  the  facts; 

before  a  justice  denies  that  the  defend-  but  in  either  case  [there]  was  no  cause 

ant  is  moving  his  property,  it  will  be  for     discharging     the      attachment." 

intended  that  it  denies  that  he  is  so  Kurtz  v.  Dunn,  36  Ark.  648. 

moving  it  as  to  furnish  ground  for  at-  6.  Jackman   v,    Anderson,   33    Ark. 

tichment,   and    the    plea    is   not   bad  414,    wherein    the    court    said:      *'  It 

because  it  fails   expressly  to  traverse  necessarily   follows  that  the  property 

the  allegation  that  the  landlord  is  in  must  be  restored  to  the  defendant  upon 

danger  of   losing   his   rent.     Meier  v,  such    discharge    of     the    attachment. 

Thomas,  5  Mo.  App.  584.  *    «    «    fhe    process    in  rem    under 

1.  Dawson  v,  Quillen,  43  Mo.  App.  which  the  property  is  seized  into  the 

119.  custody  of  the  sheriff  being  in  effect 

S.  Richards  v.   Bestojr,  90  Ala.  352,  abated  or  quashed  by  the  judgment  of 

citing  Tommey  v.  Gamble,  66  Ala.  469.  the  court  discharging  the  attachment, 

8.  Lehman  z*.   Howze,  73   Ala.  302,  the  sheriff  has  no  longer  any  legal  au- 

decided  under  the  Code  of  1876,  S  3476,  thority  to  hold  the  property.**     Citing 

which  required  the  crop  of  the  tenant  Delano  v,     Kennedy,     5     Ark.     459; 

in  chief  to  be  exhausted  by  the  land-  Gantt*s  Dig  ,  §  459;  Acts  of  1875,  p.  7. 
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final  disposition  of  the  case.  ^ 

y.  Parties — (i)  Plaintiffs. — The  landlord  may,  of  course, 
maintain  as  plaintiff  an  attachment  to  enforce  his  lien,*  and  the 
attachment  may  be  maintained  in  his  name  although  the  rent 
note  was  made  payable  to  his  agent.'  Where  an  individual  acts 
as  a  firm,  the  lien  may  be  enforced  in  his  individual  name.^ 

An  AMignM  of  the  rent  cannot  maintain  the  attachment  suit.* 

(2)  Defendants.  —The  attachment  may  be  maintained,  not 
only  against  the  immediate  lessee,  but  also  against  the  tenant  of 
such  lessee,  provided  the  rent  accrued  during  such  lessee's  term.* 
An  attachment  has  been  held  to  lie  even  against  an  innocent  pur- 
chaser.^ 

(3)  Interpleading  Claimants.  —  A  claimant .  to  the  property 
seized  under  a  landlord's  attachment  may  maintain  his  claim 
thereto  by  an  interplea.® 

1.  Kurtz  V,  Dunn,  36  Ark.  648.  resort  to  the  statutory  remedy  of  su- 
8.  When  a  note  for  rent  is,  by  con-  tachment  for  rent.  Newman  v.  Green- 
sent  of  all  parties,  executed  by  the  ten-  ville  Bank,  66  Miss.  323;  Gross  v. 
ant  to  a  creditor  of  the  landlord,  to  be  Hartley,  66  Miss.  116. 
held  as  collateral  security  for  a  debt,  8.  Garroutte  v.  White,  92  Mo.  237. 
and  it  is  afterwards  redelivered  by  the  7.  Phillips  v.  Maxwell,  i  Bazt. 
creditor  to  the  landlord,  this  revives  (Tenn.)  25,  the  court  saying:  **  The 
the  landlord's  lien  which  before  was  remedy  by  attachment  is  independent 
dormant,  and  unites  in  him  the  debt  and  complete  within  itself.  To  *  en- 
and  the  right  to  enforce  satisfaction  force  a  lien  by  attachment,'  ex  vi  Ur- 
out  of  the  crop;  and  in  the  action  the  mini^  means  that  the  landlord  may 
payee  in  the  note  may  well  be  made  a  proceed  to  fix  and  make  specific  his  in- 
party  for  the  protection  of  the  tenant,  choate  lien  by  levying  his  attachment 
Varner  v.  Rice,  39  Ark.  344.  on  the  crop  raised  on  his  premises, 
8.  Nolen  v.  Royston,  36  Ark.  561.  whether  in  possession  of  the  tenant  or 

4.  Giddens  v.  Boiling,  93  Ala.  92.  a  third  party  and  others,  impounding 

5.  Roberts  v.  Jacks,  31  Ark.  597;  it  subject  to  the  judgment  and  execu- 
Varner  v.  Rice,  39  Ark.  344;  Block  v.  tion  which  he  may  recover  at  the  ter- 
Smith,  61  Ark.  266;  Nolen  v.  Royston,  mination  of  the  suit.  By  section  3540 
36  Ark.  561.  this  lien  is  continued  until  the  tcrmi- 

*'  It  is  contended  by  appellants  that  nation  of  the  suit,  by  judgment  and 
the  landlord's  lien  for  rent  on  the  crop  execution,  which  may  then  be  levied 
of  the  tenant  is  personal  to  himself,  on  the  crop  in  whosesoever  hands  it 
and  is  not  assignable,  so  as  to  vest  the  may  be.  The  lien  thus  made  fixed  and 
right  of  action  as  to  the  lien  in  the  as-  specific  relates  back  to  the  date  of  the 
slgnee.  This  is  certainly  true,  and  is  contract,  and  overreaches  any  title  ac- 
the  doctrine  of  Varner  i\  Rice,  39  Ark.  quired  by  the  purchaser  of  the  crop 
344;  Nolen  V,  Royston,  36  Ark.  561;  from  the  tenant,  although  without  no- 
and  Roberts  v.  Jacks,  31  Ark.  597.  tice  of  the  lien.  But  by  section  3542, 
That  is  to  say,  it  goes  without  question  if  the  landlord  elects  to  proceed  against 
or  controversy,  in  this  state,  that  the  the  purchaser  for  the  value  of  the  prop- 
assignee  of  a  rent  note  has  his  action  erty,  and  not  for  the  property  itself,  he 
at  law  for  the  recovery  on  the  note,  but  cannot  recover  if  the  purchaser  had  no 
has  no  right  at  law  or  in  equity  to  have  notice  of  the  lien." 
the  landlord's  lien  enforced  in  his  8.  '*  The  point  is  suggested  that  there 
favor;  for,  as  has  been  said,  the  lien  is  can  be  no  interplea  in  the  usual  form 
personal  to  the  landlord  himself,  and  in  ordinary  attachments,  under  the 
*  *  *  '  is  not  assignable,  so  as  to  Landlord  and  Tenant  Act,  it  being  con- 
give  a  right  of  action  in  the  assignee.'  "  tended  that  such  act  makes  no  provi- 
Block  V.  Smith,  61  Ark.  266.  sion  for  an  interplea,  such  as  is  found 

In  Hiisissippi  the  lien  of  the  landlord  in  the  statute  of  attachment.     It  is  true 

is  assignable,  but  the  assignee  cannot  there  is  no  direct  provision,  but  bysec- 
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k.  Pleadings.  —  The  pleadings  in  an  attachment  for  rent  are, 
in  most  respects,  covered  by  ordinary  considerations.^  Under 
the  Mississippi  Agricultural  Lien  Law,  a  statement  of  the  claim 
is  necessary,  but  it  may  be  waived,  and  maybe  fA^A  nunc  pro 
tunc  by  amendment.*  In  an  attachment  before  a  justice  of  the 
peace,  formal  pleadings  are  not  required,*  and  the  affidavit  may 
also  answer  the  purpose  of  a  statement  or  complaint.*  Ordinarily, 
the  proceedings  to  procure  an  attachment  form  no  part  of  the 
pleadings,*  and  no  issue  can  be  taken  upon  them.* 

/.  Judgment.  —  It  has  been  held  that  the  judgment  in  an 
attachment  suit  for  rent  should  be  a  general  judgment  against  the 
defendant,  when  he  is  personally  served  or  appears ;  '^  and  such  a 

tion  6385,  Revised  Statutes  1889,  of  the  ther  held  that  after  the  suit  had  been 
Landlord  and  Tenant  Act,  it  is  provided  pending  for  two  terms,  upon  the  issue 
that  all  '  proceedings  on  attachments  of  the  affidavit  for  the  writ  it  is  errone- 
issued  under  this  chapter  shall  be  the  ous  to  give  judgment  for  the  defend- 
same  as  provided  by  law  in  case  of  ant  for  failure  of  the  plaintiff  to  file  the 
suits  by  attachment.  This,  we  think,  required  statement,  when  both  sides 
is  sufficient  authority  for  an  interplea  are  ready  for  trial  and  the  plaintiff  ten- 
in  cases  arising  in  attachment  for  ders  his  statement  and  offers  to  con- 
rent.*'  Williams  v.  Braden,  63  Mo.  tinue  the  case  at  his  costs. 
App.  513.  8.  Knowles  v.  Steed,  79  Ala.  427. 

1.  See  article  Attachment,  vol.  3,        4.  Tignor  v,  Bradley,  32  Ark.  781; 

p.    I.     See   also  the  various    articles  Hanner  v.  Bailey,  30  Ark.  681. 
throughout  this  work  dealing  with  spe-        *' The  affidavit  for  the  attachment, 

cific  pleadings.  containing  a  statement  of  the  cause  of 

Snmddiioy  of  CompUint.  —  In  an  ac-  action,  answered  the  purpose  of  both." 

tion  of  attachment  for  rent   where  it  Kurtz  v.  Dunn,  36  Ark.  648,  citing  Tig- 

does  not  appear  that  the  attachment  nor  v.  Bradley,  32  Ark.  781. 
was  to  enforce  a  crop  Hen,  the  com-        5.  Roberts  v.  Jacks,  31  Ark.  597. 
plaint  is  not  demurrable    because   it        6.  Tucker   v,   Adams,   52  Ala.   254. 

fails  to  describe   with    sufficient  cer-  But  see  Patton  v.  Garrett,  37  Ark.  605. 
tainty  the  land  and  crop,  or  either  of        *'  The  proceedings  to  authorize  an 

them,  so  as  to  give  to  the  plaintiff  a  attachment  are  no  part  of  the  plead- 

Hen  for  rent,  or  because  it  does  not  ings  in  the  case;  no  issue  can  be  taken 

show  a  contract  to  pay  the  plaintiff  rent  upon  them;  they  were  made  to  enable 

or  that  the  plaintiff  had  a  lien  for  the  the  plaintiff  to  sue  out  summary  proc- 

rent.     Burgess    v.    American    Mortg.  ess."     Roberts  v.  Jacks,  31  Ark.  597. 
Co.,  (Ala.  1897)  22  So.  Rep.  282.  7.  Form  of  Judgment.  —  In  Hubbard 

Rent  and  Supplies,  —  A  landlord,  in  a  t/.  Moss,  65  Mo.  647,  an  attachment  for 
suit  to  enforce  his  lien  on  the  tenant's  rent  was  levied  upon  the  crop  grown 
crops,  may  join  demands  for  rent  and  by  the  tenant,  and  the  writ  of  sum- 
supplies  which  are  a  lien  on  the  same  mons  was  personally  served  upon  the 
crop,  but  he  must  give  the  amount  of  defendant.  Thereafter  a  general  judg- 
each  demand  constituting  the  aggre-  ment  was  regularly  rendered  in  favor 
gate  sum  sued  for.  Dougherty  v,  of  the  plaintiff  and  against  the  defend- 
Kellum,  3  Lea  (Tenn.)  643.  ant.     At  the  following  term  the  court 

8.  Allen  v,  Standifer,  57  Miss.  612.  altered  this  judgment  and  rendered  a 
In  this  case  it  was  held  that  a  defend-  judgment  nunc  pro  tunc^  specially, 
ant  in  a  writ  of  seizure,  under  the  against  the  property  attached,  as  well 
Agricultural  Lien  Law,  who  takes  issue  as  generally,  against  the  defendant. 
on  the  affidavit  which  sets  out  the  On  appeal  the  court  said:  "  We  can- 
plaintiff's  claim  waives  the  filing  of  a  not  conceive  why,  even  if  the  court 
statement  thereof  on  the  return  day,  as  had  the  right  to  make  it,  the  nunc  pro 
required  by  statute,  and  the  court  tunc  entry  was  made.  The  two  judg- 
should,  upon  an  affidavit  of  merits  by  ments  were  substantially  the  same, 
the  plaintiff,  allow  the  latter  to  amend  One,  the  first,  was  for  one  hundred 
by  filing  such  statement.     It  was  fur-  dollars  and  that  plaintiff  have  execu- 
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judgment  may  be  rendered  for  the  amount  due,  even  though  the 
l^round  of  attachment  fail.*  In  Mississippi,  however,  no  personal 
judgment  can  be  rendered  in  a  proceeding  by  writ  of  seizure 
under  the  Agricultural  Lien  Law,  but  the  judgment  should  be 
purely  in  rem,  condemning  the  property  seized.* 

A  Pdnoiud  Jadgment  for  Cotts  may,  however,  be  rendered  against  a 
defendant  for  any  balance  of  costs  not  paid  by  the  property 
seized,  after  paying  the  plaintiff  what  is  due  him.' 

Whflre  a  OUimaat  to  tho  Proportj  IntorpoMo  in  the  attachment  suit, 
the  suit  against  the  defendant  remains  in  abeyance  until  the 
determination  of  the  claim,  and  a  judgment  rendered  before  that 
time  is  erroneous.* 

tion  against  the  property  of  defendant;  the  attachment    should   be    severally 

the  second  was  for  the  same  amount,  borne     by     the     unsuccessful     party, 

and     that     plaintiff    have    execution  Dougherty  v,   Kellum,  3  Lea  (Tenn.) 

against  the  property  attached   in   the  643. 

suit,  as  well  as  against  the  other  8.  Mitchell  v,  Drake,  57  Miss.  605; 
property  of  defendant.  Under  the  Hartsell  :*.  Myers,  57  Miss.  135;  Bur- 
execution  awarded  by  the  original  row  v,  Sanders,  57  Miss.  211. 
judgment,  the  sheriff  could  have  taken  Ponoiial  Judgmont  Erroneous.  —  "  It 
as  well  the  attached  property  as  other  was  error,  also,  to  give  a  personal 
property  of  defendant,  and  under  the  judgment  against  the  defendant  in  ex- 
second  he  could  do  more.  The  Hen  of  cess  of  the  value  of  the  property 
the  attachment  was  not  lost  by  the  seized.  The  Act  of  1876  (Acts  1876,  p. 
judgment  as  first  entered.  Section  36  of  109)  regulating  liens  on  crops  and  pro- 
the  Attachment  Act,  Wag.  Stat.,  p.  188,  viding  for  their  enforcement,  under 
provides:  *  When  defendant  has  been  the  provisions  of  which  this  proceeding 
served  with  the  writ,  or  appears  to  the  was  instituted,  conteroptates  only  a 
action,  the  judgment  and  execution  subjection  of  property  seized  to  the 
shall  hold,  not  only  the  property  at-  liens  of  the  several  parties  interested, 
tached,  but  the  other  property  of  the  and  nowhere  makes  provision  for  the 
defendant.' "  rendition      of     persona]      judgments. 

In  Tarpy  v.  Persing,  27  Kan.  745,  However  desirable  it  might  be  to  settle 
iudgment  was  rendered  in  the  follow-  all  the  rights  of  the  parties  in  one  liti- 
mg  form:  ^*  It  is  therefore  considered,  gation,  the  lawgiver  has  provided  only 
ordered,  and  adjudged  by  the  court  for  a  proceeding  in  rem^  and  when  the 
that  the  said  plaintiff,  Abraham  Pers-  court  has  fully  distributed  the  property 
ing,  do  have  and  recover  of  and  from  seized  and  adjudged  the  costs,  its 
the  said  defendant,  Patrick  Tarpy,  the  jurisdiction  under  the  statute  is  ex- 
aforesaid  sum  of  fifty-two  dollars  and  hausted."  Hartsell  v,  Myers,  57  Miss, 
ninety-six  cents,  so  as  aforesaid  found  135. 

due,  and  costs  of  this  suit,  and  that  the  8.  Burrow  c«.  Sanders,  57  Miss.  211. 

judgment  herein  be,  and  the  same  is.  4.  Abraham  v.  Nicrosi,  87  Ala.  173, 

a  lien  upon  all  the  crop  raised  upon  citing  Ala.  Code,  §§  3012,  3013:  Moore 

said  leased   premises.      It  is    further  e^.  Dickerson,  44  Ala.  485;  La^mpley  f. 

ordered  by  the  court  that  said  attached  Beavers,  25  Ala.  534. 

property   be  sold,   and    the    proceeds  In  an  attachment  suit,  the  defendant 

arising  from  the  sale  thereof  be  applied  appearing  only  for  the  purpose  of  mov- 

to  the   satisfaction   of  said  judgment  ing  to  dissolve  the  attachment  and  dis- 

herein,  and  costs  of  this  suit."  miss  the  levy,  the  attached   propeny 

1.  Tucker  v.   Adams,   52  Ala.   254;  having  been  claimed  by  a  third  person 

Patton  V,  Garrett,  37  Ark.  605 ;  Dough-  as  purchaser,  although   the  coun  may 

erty  v.  Kellum,  3  Lea  (Tenn.)  643.  correctly  adjudge  that  the  property  is, 

Ooitt     Whoro     Atteohmmit     Falls. —  on  the  facts  proved,    subject   to   the 

Where  the  ground  of  attachment  fails,  attachment,  it  should  only  render  judg- 

but  a  good  general  judgment  is  ren-  menc  overruling  the  defendant's  mo- 

dered  on  the  service  of  a  summons,  the  tions,  and  delay  final  judgment  until 

costs  of  the  recovery  and  the  costs  of  the  determination  of  the  adverse  claim 
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The  Judgment  Cannot  be  Collaterally  Attacked  by  a  stranger  to  the  suit 
upon  the  ground  that  the  plaintiff  in  the  attachment  was  not  at 
the  time  the  owner  of  the  rent  notes  sued  upon.* 

Certiorari  lies,  under  the  Mississippi  statute,  to  remove  to  the 
Circuit  Court  a  case  under  the  Agricultural  Lien  Law  decided  by 
a  justice  of  the  peace.* 

3.  Enforcement  by  BistreBS  or  Summary  Process.  —  Under  the 
statutes  of  several  states  a  landlord's  lien  is  enforced  by  distress 
proceedings.'     The  procedure  in  a  distress  for  rent  has  been 

to  the   property;    and   the   defendant  ciple."    Aderhold  v.   Blumenthal,   95 

himself  may  assign  as  error  the  ren-  Ala.  66. 

dition  of  final  judgment  against  him.  S.  Burrow  v.  Sanders,  57  Miss.  211, 

Abraham  v,  Nicrosi,  87  Ala.  173.  holding  that  the  Circnit  Court  should. 

Claim  Limited  to  Pert  of  Property.  —  In  in  such  case,  examine  the  questions  of 

an  attachment  suit,  if  a  statutory  claim  law  appearing  on  the  face  of  the  record 

is  interposed  to  the  property  levied  on,  and  proceedings,  and  affirm  or  reverse 

no  judgment  can  be  rendered  until  the  the  justice's  judgment, 

claim  suit  is  ended  (code,  §  3000);  but  8.  Florida.  —  Smoot  v,    Strauss,    21 

the  interposition  of  a  claim  to  a  part  Fla.  611;  Fox  v.  Jones,  26  Fla.  276. 

only  of  the  property  levied  on  does  not  Georgia.  —  Scruggs  v.  Gibson,  40  Ga. 

require    a    suspension    of     the    trial.  511;    Smith    v.    Green,    34    Ga.    178; 

Richards  v.  Bestor,  90  Ala.  352.  Driver  v.  Maxwell,  56  Ga.  11;  Hill  v. 

1.  Collateral   Attack    by    Stranger.  —  Reeves,  57  Ga.  31 ;  Rosenstein  v.  Fnr- 

**  It  is  contended  that  as  Aderhold,  the  ester,  57  Ga.  94;  Worrill  v,  Barnes,  57 

landlord,     had    transferred     the    rent  Ga.  404;  Lathrop  r.  Clewis,  63  Ga.  282; 

notes  of  Toole  to  Lewis,  as  collateral  McCray  v.  Samuel,  65  Ga.  739;  Ware 

security  to  a  debt  he  was  owing  to  v.  Blalock,  72  Ga.  804;    McDougal  v, 

Lewis,  and  as  the  rent  notes  were  so  Sanders,   75    Ga.    140;    Colclough    v. 

held  by  Lewis  when  the  attachment  for  Mathis,  79  Ga.  394;  Bryant  v.  Mercier, 

the  rent  was  sued  out  by  the  landlord  82  Ga.  409;  Jones  v,  Eubanks,  86  Ga. 

against  the  tenant,  the  Circuit  Court  616. 

had   no  jurisdiction  of  the  case,  and  Illinois.  —  Miles  v.    James,    36    III. 

that  the  judgment  rendered  is  a  mere  399;    Thompson  v.  Mead,  67  111.  395; 

nullity.     This   position    is    untenable  Prettyman    v.    Unland,    77    111.    206; 

under  the  facts  disclosed  in  the  record.  Mead  v.  Thompson,  78  111.  62;  Hunter 

The  proceedings  of  the  attachment  suit  v.   Whitfield,   89   111.    229;    Wetsel    v. 

in  the  Circuit  Court  on  their  face  were  Mayers,  91  111.  497;  Frink  v.  Pratt,  130 

in  all  respects  regular.     The  court  had  111.  327;    Finney  v.  Harding,  136  111. 

jurisdiction  of  the  persons  and  subject-  573;  Joliet  First  Nat.  Bank  v.  Adam, 

matter.     Its  judgment  is  conclusive,  as  138  111.  483;  Kern  v.  Noble,  57  III.  App. 

between  the  landlord  and   tenant,   of  27. 

the  amount  due  for  rent,  and  that  it  AV/i/«r>&y. -- Williams  v.  Wood,  2 
was  due  the  landlord.  The  defendant  Mete.  (Ky.)  41:  Loth  v.  Carty.  85  Ky. 
in  that  suit,  if  the  facts  justified  it,  591;  McLean  z^.  McLean,  10  Bush  (Ky.) 
might  have  shown  that  the  plaintiff  did  167:  Petry  v.  Randolph,  85  Ky.  351. 
not  own  the  debt,  and  was  not  the  Mississippi.  —  Towns  r.  Boarman.  23 
proper  person  to  sue;  but  a  stranger  to  Miss.  186;  Marye  z^.  Dyche,  42  Miss, 
that  suit  cannot  show,  in  a  collateral  347;  Stamps  v.  Gilman,  43  Miss.  456; 
proceeding,  that  the  plaintiff  was  not  Maxey  v.  White,  53  Miss.  80;  Mitchell 
the  owner  of  the  claim  and  not  entitled  v.  Drake,  57  Miss.  605;  Hartsell  v. 
to  maintain  the  action.  If  neither  the  Myers,  57  Miss.  135;  Burrow  v.  San- 
holder  of  the  collateral  nor  the  debtor  ders,  57  Miss.  211;  Smith  v.  Jones.  65 
objects  to  the  party  suing,  a  stranger  to  Miss.  278. 

the  action  cannot  interfere  to  defeat  the  Texas. — Jones  v.  Walker,  44  Tex. 

suit,  or,  after  judgment,   impeach  its  200;  Rosenberg  v.  Shaper,  51  Tex.  134; 

validity  as  between  the  parties  to  the  Wise  v.  Old,  57  Tex.  514;    Bourcier  v. 

suit.     The  case  of  Ware  j.  Russell,  57  Edmondson,  58  Tex.  675;  Templeman 

Ala.  43.  is  not  in  conflict  with  this  prin-  v.  Gresham,  61  Tex.  52;  Meyer  v.  OH- 
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judgment  may  be  render 

ground  of  attachment  f'    i  tssippi,  and  Texas 

judgment  can  be  rer/     \  ^e  the  Hen  * 

under  the  Agricult'r      ^  held  that  d* 

purely  in  rem,  cor  f%      \  ^aser  of  ♦ 

A  P«MOMl  Jiidg»',     %  t.  '  the  r 

defendant  for  r^\    ^ 

seized,  after  p  jf  '^ 

Wh«re  a  CI'  .^.  •  ,-, 

.  ♦  uicn   ihc   ^ 

the    suit    a  .uitcls,  as  to  which  . 

determin'  .f-  no  lien,  might  be  seized ;  .. 

time  is  ..aall  v.  v.  Smith,  64  Miss.  8i6,  it  was  ik. 

^.  1894)  27  S.  an  action  might  be  brought  by  the  lai. 

lord  to  recover  the  value  of  the  agri- 

"/*"  *^  DISTRESS,  vol.  7.  p.  20.  cultural  products  from  one  who  had 

^"^'  —Hunter  v.  Whitfield,  89  bought  and  converted  them,  with  no- 

*"^  .    Frink  v.  Pratt,   130  111.  327;  tice  of  the  landlord's  lien.    The  result 

f       .iipson  V.  Mead,  67  III.  395;  Wctsel  of  the  decisions  is  that  the  landlord  is 

f  Mayers*  91  111.  497;  Kern  v.  Noble,  not  confined  10  the  statutory  remedy  to 

^7  III.  App.  27.  enforce    his  lien   upon    the   products 

The  levy  of  a  distress  warrant  is  not  raised  on  the  demised  premises,  and 

essential  to  the  right  of  possession  in  a  our  conclusion  is  that  the  lien  created 

landlord  of  the  property  upon  which  by  law  exists  without  writing  or  record 

the  statute  gives  him  a  lien  for  rent,  and  must  prevail  even  against  a  hna 

and  such  warrant  is  not  the  exclusive  yWp  purchaser  for  value." 
remedy  for  the  assertion  and  protection        Texas.  —  In  Texas  it  is  held  that  dis- 

of  the  lien.     Hunter  ta  Whitfield,  89  111.  tress  is  not  the  exclusive  remedy,  and 

229.  that  the  lien  may  be  enforced  by  action 

The  issue  and  levy  of  a  distress  war-  to  foreclose  without  seizure  and  with- 

rant  is  not  the  only  means  for  the  asser-  out     previous     distress    proceedings, 

lion,  protection,  and  enforcement  of  the  Bourcier  z\  Edmondson,  58  Tex.  679; 

'  landlord's  lien  for  rent,  and  where  the  Templeman  v.  Gresham,  6t  Tex.  s^; 

tenant  dies   before  the   rent   becomes  Rosenberg   v.    Shaper,   51    Tex,    135; 

due,  the  rights  of  the  landlord  may  be  Randall  v,  Rosenthal,  (Tex.  Civ.  App. 

protected   by  presenting  the  claim  in  1894)  27  S.  W.  Rep.  906. 
apt  time  to  the  Probate  Court  for  allow-        '*  Appellants  contend  that,  in  order 

ance.     The  court  has  ample  power  to  to  foreclose  a  landlord's  lien,  it  is  not  a 

protect    the   rights  of  all   parties  in-  necessary  prerequisite  that  distress  pro- 

terested.     Kern  v.  Noble,  57  111.  App.  ceedings  be  instituted,  and  therefore 

27.  the  court  erred  in  refusing  to  give  them 

XitiiMippi.  —  In  Newman  v.  Green-  judgment  foreclosing  their  lien.    Wc 

ville  Bank,  66  Miss.  323,  it  was  held  agree  with  appellants  that  the  institu* 

that  the  landlord's  right  as  against  the  tion  of  distress  proceedings  is  not  a 

products  raised  on  the  leased  land  is  necessary  prerequisite  to  a  foreclosure 

broader  than  the  remedy  conferred  by  of  the  landlord's  lien.     The  lien  is  pre- 

the  statute  regulating  attachments  for  served  by  the  bringing  of  the  suit  to 

rent,  and  that  he  is  therefore  not  con-  foreclose,  if  brought  in  time."    Randail 

fined  to  the  statutory  remedy  in  en-  v.  Rosenthal,  (Tex.  Civ.  App.  1894) '7 

forcing  his  rights  as  to  such  products.  S.  W.  Rep.  907  [ciiing  Bourcier  v.  Ed- 

The  court  said:  **  In  Henry  v.  Davis,  mondson,  58  Tex.  675;  Templeman  r. 

60  Miss.    212.    and    in    Fitzgerald   v,  Gresham,  61  Tex.  50;  Wilkes  v.  Adler, 

Fowlkes,  60  Miss.  270,  we  held  that  the  68  Tex.  689]. 

right  of    the  landlord  as  against  the        8.  Watt  v.  Scofield,  76  111.  261:  Frink 

agricultural  products  was  broader  than  v.  Pratt,  130  111.  327;  Finney  v.  Hard- 

the  remedy  afforded  him  by  an  attach-  ing,  136  III.  573. 
ment  for  rent  under  the  provisions  of        A  Bona  Fids  ParduuMf  of  grain  from 

chapter  50  of  the  code,  of  which  section  a  tenant,  without  notice  of  the  land- 

1301  is  a  part;  that  it  was  not  intendeid  lord's  lien  thereon  for  unpaid  rent,  or 

by  the  legislature  to  restrict  pursuit  of  of  facts  sufficient  to  put  him  on  Inquiry, 
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'emand  is  a  condition  precedent 
^^the  landlord's  special  lien,  but 
^ently  the  affidavit  to  procure 
^and  in  the  case  of  a  special 
J  ;1  lien.*  Both  the  general 
ll^ji  one  distress  warrant,  or 
1 5 1. option  of  the  landlord.' 

*4  S.  Car.  119.     The  war- 
vacated  for  irregularity  or 
•  ^1  its  issuance.     Monday 
^  I .  Car.  126,  wherein  the 
I!  »n  improvidence  and 
•Vung  the  warrant  is 
Vlso  Ivy  V.  Caston, 
"^'.m  V.  BcH.  28  S. 
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Co 
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the  pending 

Car.  201. 
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e  validity 

notwith- 
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234. 
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will  not  be  liable  to  the  landlord  for  its 
value  in  a  personal  action,  but  the  land- 
lord may  still  levy  his  distress  warrant  offering  ^ 
on  the  grain,  if  it  can  be  found  and  lordwhatev^ 
identified.     Finney  v.  Harding,  136  111.  him,  the  auditc 
573-  favor   of    the    lai. 

1.  Froeednre   After  Equitable  Plea.  —  prayer  in  his  pleadiu^ 
Where,  to  an  afiBdavit  to  foreclose  a  his  behalf.     Nlackenzie  c 
landlord's  lien  for  supplies  under  sec-  Ga.  590. 
tions  1978,   1991,  of  the  Georgia  Code,  S.  Towns  v.  Boarman, 
the  defendant,  in  addition  to  his  coun-  Canterberry  v,  Jordan,  * 
ter-affidavii,  filed  an  equitable  plea,  in  Smith  v,  Jones,  65  Miss. 
which  he  set  up  other  matters  of  ac-  A  Bemo^al,  to  Justify 
count  between  the  plaintiff  and  him-  rent,  must  be  such  as  would'^'^  ^^ 
self,  not  arising  from  the  relation  of  or  defeat  collection  of  the  rent     ^^^ 
landlord  and  tenant,  and  prayed  for  a  the  property.    Stamps  v,  Gilm^^^^^ 
general  accounting,  for   the  cancella-  Miss.  456.                                       ^'  M 
tion  of  certain  deeds  and  the  delivery  8.  Replevin  to  Teet  Legality  of  iHg^ 
of  collateral  securities,  and  for  an  in-  — Towns  v,  Boarman,  23  Miss,  t?!' 
junction  and  the  appointment  of  a  re-  Canterberry  v,  Jordan,   27  Misi.  qa! 
ceiver  and  an  auditor,  and  the  plaintiffs  Maxey  v.  White,  53  Miss.  80;  SmitW 
filed  an  equitable  answer  to  this  plea,  Jones,  65  Miss.  276. 
and  all   matters  of  account   involved  An  attachment  for  rent,  under  sec- 
were  referred  to  an  auditor,  the  case  tion  1302  of  the  code  (1880),  is  not  the 
was  changed  from  an  ordinary  statu-  commencement  of  a   suit,   but  is  i^. 
tory  proceeding  to  enforce  a  landlord's  tended    to    be    executed   without  the 
lien  into  an  equitable  proceeding,  and  intervention    of    a    court,   unless   its 
the  mode    of    trial    as  to  the    whole  operation  is  arrested  by  the  tenant  or  a 
was  not  legal,  but  equitable.    Conse-  third  person  claiming  the  property  dis- 
quently,  where  exceptions  of  law  and  trained,  either  of  whom  may  replevy 
fact  were  filed  to  the  findings  of  the  the  same;    when,  in   either  case,  the 
auditor  it  was  not  right  of  either  party  writ  and  bond  must  be  returned,  either 
to  have  the  exceptions  of  fact  tried  by  to  the  Circuit  Court  or  to  the  magistrate 
a  jury,  but  it  was  the  duty  of  the  judge,  who  issued  the  writ,  according  to  the 
under  the  Act  of  October  16.  1885,  to  amount  of  the  claim  and  value  of  the 
examine  the  report  of  the  auditor,  and,  property.     When  the  property  is  thus 
if  it  did  not  appear  to  him  that  error  replevied,  a  suit  is  for  the  first  time 
had  been  committed,  to  approve  the  commenced,  the  tenant  or  third  person 
report,  and  dismiss  the  exceptions,  and  being    plaintiff   and  fhe  landlord  de- 
have  a  verdict  taken  in  accordance  with  fendant.    Smith  i\  Jones,  65  Miss.  276. 
the  findings  of  the  auditor.     Mackenzie  Proeeedings      in      Beplerin.  —  "The 
V,  Flannery,  90  Ga.  590.  remedy  of  the  tenant  desiring  to  re- 

Where  the  defendant  in  a  statutory  plevy  the  goods  distrained  for  rent  is  to 

proceeding  to  enforce  a  landlord's  lien  give  bond,  as  prescribed  by  section  1630 

for  supplies  filed,   in  addition  to  his  of  the  code,  amended  in  1872,  Acts  34, 
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treated  in  a  former  article.  • 

EzdlneiTeiMM  of  Bemedy.  —  In  Illinois y  Mississippi,  and  Texas  a  dis- 
tress is  not  the  exclusive  remedy  to  enforce  the  lien.* 

Againit  Bona  Fide  Parchaien.  —  It  has  been  held  that  distress  pro- 
ceedings are  maintainable  against  a  purchaser  of  the  property 
with  or  without  notice  of  the  lien,  provided  the  property  can  be 
followed.' 

ver,  6i  Tex.  586;  Texas,  etc.,  R.  Co.  v,  such   property  to    the    circumstances 

Bayliss,  62  Tex.   571;    Biesenbach  v,  under   which   the  general  goods  and 

Key,   63  Tex.  79;   Ghio  v.  Shutt,   78  chattels,  as  to  which  the  landlord  has 

Tex.  377;  Priutt  v.  Kelley,  (Tex.  App.  no  lien,  might  be  seized;  and  in  Cohn 

1890)  15  S.  W.  Rep.   119:    Randall  v.  v.  Smith,  64  Miss.  816,  it  was  held  that 

Rosenthal,  (Tex.  Civ.  App.  1894)  27  S.  an  action  might  be  brought  by  the  land- 

W.  Rep.  906.      •  lord  to  recover  the  value  of  the  agri- 

1.  See  article  Distress,  vol.  7,  p.  20.  cultural  products  from  one   who  had 

S.  niinoii.  —  Hunter  v,  Whitfield,  89  bought  and  converted  them,  with  no- 

III.  229;    Frink  v,  Pratt,   130  111.  327;  tice  of  the  landlord's  lien.    The  result 

Thompson  v.  Mead,  67  111.  395;  Wetsel  of  the  decisions  is  that  the  landlord  is 

V,  Mayers,  91  111.  497;  Kern  v.  Noble,  not  confined  to  the  statutory  remedy  to 

57  111.  App.  27.  enforce    his  lien   upon    the    products 

The  levy  of  a  distress  warrant  is  not  raised  on  the  demised  premises,  and 

essential  to  the  right  of  possession  in  a  our  conclusion  is  that  the  lien  created 

landlord  of  the  property  upon  which  by  law  exists  without  writing  or  record 

the  statute  gives  him  a  lien  for  rent,  and  must  prevail  even  against  a  bona 

and  such  warrant  is  not  the  exclusive  J!de  purchaser  for  value.'* 
remedy  for  the  assertion  and  protection        Texas.  —  In  Texas  it  is  held  that  dis- 

of  the  lien.     Hunter  v.  Whitfield,  89  III.  tress  is  not  the  exclusive  remedy,  and 

229.  that  the  lien  may  be  enforced  by  action 

The  issue  and  levy  of  a  distress  war-  to  foreclose  without  seizure  and  with- 

rant  is  not  the  only  means  for  the  asser-  out     previous     distress     proceedings, 

tion,  protection,  and  enforcement  of  the  Bourcier  r.  Edmondson,  58  Tex.  679; 

landlord's  lien  for  rent,  and  where  the  Templeman  v.  Gresham,  6t  Tex.  52; 

tenant  dies   before  the   rent   becomes  Rosenberg  v.    Shaper,    51    Tex.    135; 

due,  the  rights  of  the  landlord  may  be  Randall  v,  Rosenthal,  (Tex.  Civ.  App. 

protected  by  presenting  the  claim  in  1894)  27  S.  W.  Rep.  906. 
apt  time  to  the  Probate  Court  for  allow-        ''Appellants  contend  that,  in  order 

ance.     The  court  has  ample  power  to  to  foreclose  a  landlord's  lien,  it  is  not  a 

protect    the   rights  of  all   parties  in-  necessary  prerequisite  that  distress  pro- 

terested.     Kern  v.  Noble,  57  111.  App.  ceedings  be  instituted,  and  therefore 

27.  the  court  erred  in  refusing  to  give  them 

XiMiasippi.  —  In  Newman  v.  Green-  judgment  foreclosing  their  lien.    We 

ville  Bank,  66  Miss.  323,  it  was  held  agree  with  appellants  that  the  institu- 

that  the  landlord's  right  as  against  the  tion  of  distress  proceedings  is   not  a 

products  raised  on  the  leased  land  is  necessary  prerequisite  to  a  foreclosure 

broader  than  the  remedy  conferred  by  of  the  landlord's  lien.     The  lien  is  pre- 

the  statute  regulating  attachments  for  served  by  the  bringing  of  the  suit  to 

rent,  and  that  he  is  therefore  not  con-  foreclose,  if  brought  in  time."    Randall 

lined  to  the  statutory  remedy  in  en-  v,  Rosenthal,  (Tex.  Civ.  App.  1894)  27 

forcing  his  rights  as  to  such  products.  S.  W.  Rep.  907  [citing  Bourcier  v.  £d- 

The  court  said:  *'  In  Henry  v.  Davis,  mondson,  58  Tex.  675;  Templeman  v. 

60  Miss.    212,    and    in    Fitzgerald   v»  Gresham,  61  Tex.  50;  Wilkes  v.  Adler, 

Fowlkes,  60  Miss.  270,  we  held  that  the  68  Tex.  689]. 

right  of    the  landlord  as  against  the        8.  Watt  v.  Scofield,  76  III.  261 ;  Frink 

agricultural  products  was  broader  than  v,  Pratt,  130  III.  327;  Finney  v.  Hard- 

the  remedy  afforded  him  by  an  attach-  ing,  136  111.  573. 

ment  for  rent  under  the  provisions  of        A  Bona  Flda  PurehAier  of  grain  from 

chapter  50  of  the  code,  of  which  section  a  tenant,  without  notice  of  the  land- 

1301  is  a  part;  that  it  was  not  intendeid  lord's  lien  thereon  for  unpaid  rent,  or 

by  the  legislature  to  restrict  pursuit  of  of  facts  sufficient  to  put  him  on  inquiry, 
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Changing  Statutory  into  an  Equitable  Prooeoding.  —  The  ordinary  statu- 
tory proceeding  to  enforce  a  landlord's  lien  may  be  converted  by 
the  pleadings  of  the  parties  into  an  equitable  proceeding  with  all 
its  incidents.* 

In  XisiiBiippi  the  landlord's  remedy  is  by  an  attachment  in  the 
nature  of  a  distress,  under  which  the  tenant's  goods  are  seized 
and  sold  just  as  if  a  judgment  had  been  rendered  therefor,*  If 
the  tenant  wishes  to  contest  the  legality  of  the  distress,  he  must 
do  so  by  bringing  an  action  of  replevin  against  the  distraining 
landk)rd,  and  it  is  only  by  such  replevin  that  an  attachment  or 
distress  for  rent  can  be  brought  into  court.  The  distress  is  not 
mesne  but  is  final  process,  unless  its  operation  is  arrested  by  a 
suit  in  replevin  as  provided  by  statute.* 

wiU  not  be  liable  to  the  landlord  for  its  counter-aflSdavit,  an  equitable  plea, 
value  in  a  personal  action,  but  the  land-  praying  for  a  general  accounting,  and 
lord  may  still  levy  his  distress  warrant  offering  to  do  e<}uity  and  pay  the  land- 
on  the  grain,  if  it  can  be  found  and  lord  whatever  might  be  found  to  be  due 
identified.  Finney  v.  Harding,  136  111.  him,  the  auditor  may  find  a  balance  in . 
573.  favor   of    the    landlord    without    any 

1.  Prooednro   After  Equitable  Plea. —  prayer  in  his  pleadings  for  a  decree  in 

Where,  to  an  affidavit  to  foreclose  a  his  behalf.     Mackenzie  v,  Flannery,  90 

landlord's  lien  for  supplies  under  sec-  Ga.  590. 

tions  1978,   1991,  of  the  Georgia  Code,  S.  Towns  v,  Boarman,  23  Miss.  186; 

the  defendant,  in  addition  to  his  coun-  Canterberry  v.   Jordan,   27   Miss.   96; 

ter-affidavit,  filed  an  equitable  plea,  in  Smith  v,  Jones,  65  Miss.  276. 

which  he  set  up  other  matters  of  ac-  A  Bemoval,  to  Jnetify  ^  Bistreis  for 

count  between  the  plaintiff  and  him-  rent,  must  be  such  as  would  endanger 

self,  not  arising  from  the  relation  of  or  defeat  collection  of  the  rent  out  of 

landlord  and  tenant,  and  prayed  for  a  the  property.     Stamps  z\  Gilman,  43 

general  accounting,  for   the  cancella-  Miss.  456. 

tion  of  certain  deeds  and  the  delivery  8.  Beplevin  to  Teet  Legality  of  Distress, 
of  collateral  securities,  and  for  an  in-  — Towns  v.  Boarman,  23  Miss.  186; 
junction  and  the  appointment  of  are-  Canterberry  v,  Jordan,  27  Miss.  96; 
ceiver  and  an  auditor,  and  the  plaintiffs  Maxey  v.  White,  53  Miss.  80;  Smith  v, 
filed  an  equitable  answer  to  this  plea,  Jones,  65  Miss.  276. 
and  all  matters  of  account  involved  An  attachment  for  rent,  under  sec- 
were  referred  to  an  auditor,  the  case  tion  1302  of  the  code  (1880),  is  not  the 
was  changed  from  an  ordinary  statu-  commencement  of  a  suit,  but  is  in- 
tory  proceeding  to  enforce  a  landlord's  tended  to  be  executed  without  the 
lien  into  an  equitable  proceeding,  and  intervention  of  a  court,  unless  its 
the  mode  of  trial  as  to  the  whole  operation  is  arrested  by  the  tenant  or  a 
was  not  legal,  but  equitable.  Conse-  third  person  claiming  the  property  dis- 
quently,  where  exceptions  of  law  and  trained,  either  of  whom  may  replevy 
fact  were  filed  to  the  findings  of  the  the  same;  when,  in  either  case,  the 
auditor  it  was  not  right  of  either  party  writ  and  bond  must  be  returned,  either 
to  have  the  exceptions  of  fact  tried  by  to  the  Circuit  Court  or  to  the  magistrate 
a  jury,  but  it  was  the  duty  of  the  judge,  who  issued  the  writ,  according  to  the 
under  the  Act  of  October  16,  1885,  to  amount  of  the  claim  and  value  of  the 
examine  the  report  of  the  auditor,  and,  property.  When  the  property  is  thus 
if  it  did  not  appear  to  him  that  error  replevied,  a  suit  is  for  the  nrst  time 
had  been  committed,  to  approve  the  commenced,  the  tenant  or  third  person 
report,  and  dismiss  the  exceptions,  and  being  plaintiff  and  the  landlord  de- 
have  a  verdict  taken  in  accordance  with  fendant.  Smith  v,  Jones,  65  Miss.  276. 
the  findings  of  the  auditor.  Mackenzie  Prooeedingf  in  Bepleyin.  —  "The 
V.  Flannery,  90  Ga.  590.  remedy  of  the  tenant  desiring  to  re- 

Where  the  defendant  in  a  statutory  plevy  the  goods  distrained  for  rent  is  to 

proceeding  to  enforce  a  landlord's  lien  give  bond,  as  prescribed  by  section  1630 

for  supplies  filed,   in  addition  to  his  of  the  code,  amended  in  1872,  Acts  34, 
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iB  South  Oiioliaft  the  landlord's  lien  is  enforced  by  a  warrant  of 
seizure  and  a  summary  sale.* 

iB  OMTgift  the  landlord  has  a  general  lien  on  the  property  of  his 
tenant  for  the  rent,  and  also  a  special  lien  upon  the  crops  grown 

and  obtain  the  writ  of  replevin  com-  putcd  by  the  tenant,  or  if  the  property 
manding  a  restoration  of  the  goods  to  seized  is  claimed  by  a  third  person,  it 
the  plaintiff  in  the  writ.  At  the  return  may  be  replevied  by  either:  and  in 
term,  or  before,  the  tenant,  having  re-  either  case  the  writ  and  bond  are  re- 
plevied the  goods,  as  aforesaid,  should  quired  to  be  returned,  either  to  the 
declare  against  the  plaintiff  in  the  at-  Circuit  Coun  or  to  the  magistrate  who 
tachment  for  the  goods  distrained  and  issued  the  writ,  if  the  amount  of  the 
replevied;  and  the  landlord  should  an-  rent  claimed  and  the  value  of  the  prop- 
swer  this  declaration  by  an  avowry  in  erty  levied  on  is  within  his  jurisdiction, 
which  his  right  to  seize  the  goods  dis-  When  the  property  levied  on  is  thusie- 
trained  is  asserted;  and  this,  in  turn,  plevied,  the  proceeding  becomes  for  the 
should  be  answered  by  the  plaintiff  in  first  time  a  suit.  A  suit  is  then  and 
the  writ  of  replevin;  and  so  on,  until  there  commenced  by  the  party  replevy- 
the  mutual  altercations  of  the  parties  ing,  in  which  he  is  plaintiff  and  the 
to  this  suit  result  in  an  issue.  The  landlord  is  defendant,  followed  by  no- 
plaintiff  in  such  writ  of  replevin  be-  tice  being  given  to  the  defendant  and 
comes  an  actor,  and  must  follow  up  by  a  declaration  being  filed  by  the 
his  suit.  By  his  writ  he  arrests  the  plaintiff,  if  the  controversy  is  carried 
officer  distraining  goods  from  obeying  to  the  Circuit  Court,  to  which  the  de- 
the  mandate  of  the  attachment  and  the  fendant  pleads  by  denying  the  taking 
statute  requiring  the  officer  to  give  no-  of  the  property  or  by  an  avowry;  and 
tice  and  sell  the  goods  to  make  the  the  pleadings  so  begun  are  continued 
money  due  the  plaintiff  in  attachment;  until  the  parties  are  at  icsue.  If  the 
and  he  must  assert  his  right  in  court  to  writ  of  attachment  and  replevy  bond 
the  goods  distrained  under  the  attach-  are  returned  to  the  justice  who  issued 
ment,  and  restored  to  him  by  virtue  of  the  writ,  the  suit  is  conducted  in  the 
his  writ  of  replevin,  and  thus  tender  an  same  manner  as  in  the  Circuit  Court. 
issue  to  the  landlord,  who  must  meet  except  that  written  pleadings  are  dis- 
the  issue  and  show  by  what  right  he  pensed  with  or  are  not  required.  We 
attached  the  goods.  It  is  only  in  this  observe  that  the  general  issue  pleaded 
way  that  the  attachment  for  rent  can  by  appellant  to  the  declaration  was  im- 
be  brought  before  the  court;  for  it  is  proper.  Unless  he  denied  the  taking 
not  mesne  process  returnable  to  a  of  the  goods,  he  should  have  answered 
court,  but  in  the  nature  of  final  proc-  by  an  avowry,  alleging  his  right  to 
ess,  commanding  the  officer  to  seize  seize  the  goods,  and  setting  forth  the 
and  sell  goods  of  the  tenant  to  pay  the  attachment  and  justifying  his  action 
plaintiff's  demand  for  rent,  unless  bond  thereunder.  Code,  §  1358;  Dudley  v. 
for  the  payment  of  rent  shall  be  given.  Harvey,  59  Miss.  34;  Lavigne  v.  Russ. 
Code,  §  1621;  Towns  v.  Boarman,  23  36  Miss.  326;  Maxey  z/.  White,  53  Miss. 
Miss.  186.  The  statute,  section  1632  of  80.  But  as  no  objection  was*  made  to 
code,  speaks  of  the  tenant  who  replevies  the  plea  in  the  court  below,  its  insuffi- 
as  plaintiff  in  such  writ,  and  declares  ciency  cannot  be  availed  of  here." 
that  if  he  shall  make  default,  or  fail  to  Smith  t/.  Jones,  65  Miss.  276. 
prosecute  his  writ,  judgment  shall  be  1.  Segler  v.  Coward,  24  S.  Car.  119; 
entered  against  him  and  the  sureties  Tones  v,  Clarkson,  16  S.  Car.  628;  Sul- 
on  his  bond,  as  upon  an  issue  found  livan  v,  Ellison,  20  S.  Car.  484;  Mon- 
against  him."  Maxey  v.  White,  53  day  v.  Elmore,  27  S.  Car.  126;  Baum 
Miss.  80,  holding  further  that  the  writ  v.  Bell,  28  S.  Car.  201;  Sease  v.  Dob- 
of  replevin  in  such  cases  is  not  the  son,  33  S.  Car.  234;  Leonard  v.  Brock- 
writ  provided  for  in  the  general  action  man,  46  S.  Car.  128. 
of  replevin,  and  **  not  guilty  "  is  not  a  A  Wamat  of  Seiinre  must  be  issued 
proper  plea  to  it.  The  writ  is  the  spe-  by  the  clerk  and  executed  by  the 
cial  one  provided  by  section  1630  of  the  sheriff,  Jones  v.  Clarkson,  16  S.  Car. 
code,  and  to  be  proceeded  with  as  628;  it  must  issue  against  the  crop  ha 
hereinbefore  indicated.  specie,  and  not  against  the  proceeds  of 
**  If  the  claim  of  the  landlord  is  dis-  the  crop,  Sullivan  v,  Ellison,  20  S.  Car. 
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Upon  the  rented  premises.  A  demand  is  a  condition  precedent 
to  the  enforcement  by  distress  of  the  landlord's  special  Hen,  but 
not  of  his  general  lien,*  and  consequently  the  affidavit  to  procure 

a  distress  warrant  must  aver  a  demand  in  the  case  of  a  special 
lien,  but  not  in  the  case  of  a  general  lien.*  Both  the  general 
and  the  special  lien  may  be  enforced  in  one  distress  warrant,  or 
they  may  be  enforced  separately  at  the  option  of  the  landlord.' 

484;  and  it  may  issue  although  there  v.  Coward,  24  S.  Car.  119.  The  war- 
was  no  fraudulent  intent  in  the  re-  rant  may  be  vacated  for  irregularity  or 
moval,  Leonard  v,  Brockman,  46  S.  improvidence  in  its  issuance.  Monday 
Car.  128.  V,  Elmore,  27  S.  Car.  126,  wherein  the 

ThA  Affidavit  for  a  warrant  of  seizure  distinction  between  improvidence  and 

must  state  the  amount  due.     Segler  z/.  irregularity  in  issuing  the  warrant  is 

Coward,  24  S.  Car.   122,  holding  that  pointed  out.     See  also  Ivy  v.  Caston, 

an  affidavit  stating  that  the  defendant  21   S.  Car.   588;    Baum  v.  Bell,  28  S. 

was    indebted     to    the   plaintiff  "  for  Car.  201. 

twelve  hundred  bushels  of  cotton  On  motion  to  vacate,  the  court  can- 
seed,'*  without  any  statement  what-  not  go  into  the  merits  of  the  pending 
ever  as  to  value,  was  insufficient.  case.     Baum  v.  Bell,  28  S.  Car.  201. 

An  affidavit  simply  stating  that  the  On  Votioe  that  the  Amonnt  Claimed  Is 

defendant  refused    to    pay  what   the  Vot  Baei  and  issue  made,  the  validity 

plaintiff  alleged  to  be  due  is  insuffi-  of  the  lien  may  be  attacked  notwith- 

cient.     It  must  also  state  that  the  de-  standing  no  motion  to  vacate  had  been 

fendant  was  about  to  sell  or  dispose  of  made.     Sease  v.  Dobson,  33  S.  Car.  234. 

his  crop,  or  that  he  had  done  or  was  1.  McCray  v.  Samuel,  65  Ga.  73Q. 

about    to    do    something    else    which  8.  Lathrop  v.  Clewis,   63    Ga.   282. 

would  defeat  the  lien.     Segler  v.  Cow-  But  see  Colclough  v.  Mathis,  79  Ga. 

ard,   24  S.  Car.   122;    Monday  v.  El-  394,  holding  that  in  order  to  enforce 

more,  27  S.  Car.  126.  the  special  lien  of  a  landlord,  the  rent 

An  averment  that  the  defendant  has  must  be   due,  but  a  demand  for  the 

sold  a  portion  of  his  crop  and  has  re-  payment  thereof  is  not  required, 

fused  to  pay  the  rent  due,  with  intent  It  seems  that  the  general  lien  spoken 

to  defeat  the  lien,  is  equivalent  to  say-  of  in  some  of  the  cases  is  not  strictly  a 

ing  that  the   intent  of  the  defendant  lien,  but  rather  a  right  to  acquire  a  lien 

was  to  defraud  a  creditor.     Monday  v,  by  the  levy  of  a  distress  for  the  rent 

Elmore,  27  S.  Car.  126.  upon  any  property  of  the  tenant. 

The  affidavit  must  show  the  exist-  8.  McCray  v.   Samuel,  65   Ga.  739; 

ence  of  a  cause  of  action.     Monday  v.  McDougal    v.   Sanders,    75    Ga.    140, 

Elmore,  37  S.  Car.  126.  holding  that  it  does  not  follow  from 

The  affidavit  must  state  the    facts  section  1977  of  the  code  that  one  hav- 

upon  which  the  plaintiff's  belief  of  his  ing,   as  a  landlord,   a  right  to  rent, 

anegations  is  founded.     Baum  v.  Bell,  which  may  be  either  a  special  or  a  gen- 

28  S.  Car.  201.  eral  lien,  is  obliged  to  adopt  the  rem- 

Xotion  to  Yaeate.  —  An  illegal  war-  edy  for  the  enforcement  of  the  former 

rant  of  seizure  may  be  vacated  on  mo-  in  preference  to  that  given  to  enforce 

tion.     Scaler  r.  Coward.  24  S.  Car.  119;  the  latter,  or  that,  where  he  has  two 

Baum  V.  Bell,  28  S.  Car.  201.  demands  for  rent,  one  a  special  and 

A  motion  to  vacate,  and  setting  the  the  other  a  general  lien,  he  may  not 

case  down  for  trial,  upon  a  notice  that  include  and  enforce  both  in  one  dis- 

the  amount  claimed  is  not  justly  due  tress  warrant.      He  is  not  compelled, 

as  provided  by  statute,  are  alternative  but  has  the  option,  to  do  so. 

remedies.    Sease  v,  Dobson,  33  S.  Car.  The  Affidavit    upon    a    special    lien 

234.  must  aver  that  the  crop  had  matured, 

A   motion   to  vacate  may  be  heard  or    that    some    other    date    had  been 

and  determined  at  chambers.     Segler  agreed  upon  by  the  parties  as  the  date 

V,  Coward,  24  S.  Car.  119.  of  the  lien.     McDougal  v.  Sanders,  75 

On  motion  to  vacate,  the  court  can-  Ga.  140. 

not  consider  affidavits  not  made  before  Special   lien  Enforced  by  Diitren.  — 

the  clerk  to  procure  a  warrant.     Segler  The  special  liens  of  landlords  on  the 
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A  landlord's  lien  for  supplies  or  advances  is  enforced  in  Georgia 
by  a  summary  execution  and  sale,^  the  execution  for  advances 
being  a  final  process,  unless  its  operation  is  arrested  by  the  filing 
of  a  counter-affidavit,  in  which  case  it  becomes  mesne  process.* 

4.  Enforcement  by  Judgment  and  Ezeention.  —  In  Tennessee  a 
landlord's  lien  may  be  enforced  either  by  attachment,  as  already 
seen,  or  by  judgment  at  law  against  the  tenant,  and  execution 
thereon  levied  on  the  crop  in  whosesoever  hands  it  may  be.' 
A  similar  statute  exists  in  the  District  of  Columbia.^ 

crops  made  on  land  rented  from  them  the    landlord    furnished    supplies   to 

are  to    be  enforced   by  distress   war-  make  a  crop  for  the  year.      It  also 

rants,  and  not  in  the  manner  provided  stated  the  amount  claimed,  the  demand 

in  section  1991  of  the  code  for  the  en-  on   the  owner,  and  a  refusal   to  pay 

forcement  of  liens  on  personalty.     And  after  the  debt  became  due.     This  was 

such  a  distress  warrant  may  be  issued  held  sufficient. 

by  a  justice  of  the  peace  upon  the  affi-  2.  Oonnter-aAdaylt.  —  "If  the  counter- 
davit  of  the  attorney  of  the  landlord,  affidavit  had  been  filed  before  levy  of 
Colclough  V.  Mathis,  79  Ga.  394.  the  execution  Issued   upon  the  land- 

1.  Ware  v.  Blalock,  72  Ga.  804;  lord's  foreclosure  of  his  lien  for  ad- 
Swan  n  V,  Morris,  83  Ga.  143;  Col-  vances  and  supplies,  and  before  the 
clough  V,  Mathis,  79  Ga.  394;  Favors  sale  of  the  tenant's  property,  this  eze- 
v.  Johnson,  79  Ga.  553.  cution  would  then  be  mesne  process. 

Lien  for  Supplies  Enforoed  by  Siiiiiiiiary  under  the    decision   of  this  coon  in 

Execution.  —  The  proper  remedy  to  en-  Rountree  v,   Rutherford,  65   Ga.  444, 

force  a  landlord's  lien,  under  section  and  Cosgrave  v,  Mitchell,  74  Ga.  824, 

1978    of    the  code,   for    supplies  fur-  decided  at  February  term,  1885.     If  the 

nished,  is   that  prescribed   in   section  property  be  sold  before  the  interposi- 

1991,  and  not  a  distress  warrant;  and  tion  of  the  counter-affidavit,  then  the 

under  the  latter  section  the  affidavit  to  process  is  final.     Elam  v,  Hamilton,  69 

foreclose  the  lien  may  be  made  before  Ga.  736;    Smith  v.  Green,  34  Ga.  x8o. 

the  ordinary  of  the  county.     Macken-  The  creditor,  under  section  1991  of  the 

zie  V.  Flannery,  90  Ga.  590.     See  also  code,  could  not  Interpose  a  counter-affi- 

Colclough  V,  Mathis,  79  Ga.  394.  davit  if  the  debtor  could  not,  and  the 

Ai&davit  on  lien  for  Buppliei.  —  It  is  debtor  could  not  after  sale  of  his  prop- 
not  necessary,  in  an  affidavit  to  fore-  erty  after  foreclosure  and  under  eze- 
close  a  landlord's  lien  for  supplies  fur-  cution  issued  thereon,  but  the  creditor 
nished,  to  set  out  the  property  on  must  look  to  the  money.  Franklin  v. 
which  the  lien  is  claimed.  Execution  Norton,  47  Ga.  643;  Gladden  v,  Cobb, 
is  to  be  issued  against  the  property  73  Ga.  238.  The  plaintiff  in  error 
subject  to  the  lien ;  and  the  law  speci-  should  have  contested  with  the  land- 
fies  that  the  property  so  subject  is  the  lord  as  to  the  money  upon  rule  against 
crops  raised  during  the  year  when  the  the  officer  who  held  it,  and  he  could, 
supplies  were  furnished.  Ware  v,  in  that  proceeding,  have  shown  any- 
Blalock,  72  Ga.  804.  thing  that  entitled  him  lo  the  money 

An  affidavit  to  foreclose  a  landlord's  as  fully  as  he  could  in  any  issue  raised 
lien  for  supplies  furnished  to  the  ten-  on  his  counter-affidavit."  Smith  t*.  Me- 
ant, specifying  the  amount  due  and  Pherson,  78  Ga.  84. 
complying  with  the  other  requisites  for  Mortgage  creditors  of  the  tenant  may 
such  foreclosure,  without  an  itemized  file  a  counter-affidavit  in  proceedings  to 
account  of  the  supplies  being  attached,  enforce  a  lien  for  the  advances, 
is  sufficient.  If  issues  were  taken  on  Swann  v.  Morris,  83  Ga.  143. 
the  amount  claimed  to  be  due,  the  S.  Tenn.  Code,  §§  3539-3542;  Phil- 
court  might,  on  motion,  require  the  lips  v.  Maxwell,  x  Baxt.  (Tenn.)  29; 
plaintiff  to  attach  an  itemized  account.  Richardson  v.  Blakemore,  11  Lea 
Jones  V.  Eubanks,  86  Ga.  616.  (Tenn.)  292;  Biggs  v.  Piper,  86  Tenn. 

In   Ware  v,  Blalock,  72  Ga.  804,  the  591;    Patterson    v.    Hawkins,    3    Lea 

affidavit  to  foreclose  a  landlord's  lien  (Tenn.)  484. 

for  supplies  set  out  fully  the  relation  4.  Wallach  v.  Chesley,  2  Mackey  (D. 

of  landlord  and  tenant,  and  stated  that  C.)  209. 
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6.  Enforcement  by  Action  to  Foreclose.  —  In  Texas  the  landlord's 
lien  established  by  statute  is  not  lost  by  the  failure  of  the  land- 
lord to  sue  out  a  distress  warrant  for  rent,  nor  is  it  acquired  by 

a  resort  to  that  remedy,  but  the  lien  may  be  preserved  by  suit  to 
foreclose,  which  will  prevent  its  loss  by  the  expiration  of  the  time 
limited  in  the  statute  for  its  continuance.^  So,  also,  under  the 
Missouri  statute  it  has  been  held  that  the  landlord's  lien  may  be 

The  statute,  after  abolishing  the  been  once  removed  from  the  premises 
right  of  distress  and  establishing  a  and  may  have  gotten  into  other  hands, 
tacit  lien,  proceeds  as  follows:  "  Sec.  there  ought  to  be  a  judicial  determina- 
679.  This  lien  may  be  enforced:  First,  tion  of  the  cause  of  action  before  this 
by  attachment  to  be  issued  upon  affi-  extreme  remedy  can  be  resorted  to,  of 
davit  that  the  rent  is  due  and  unpaid;  a  seizure  before  any  hearing  upon  the 
or,  if  not  due,  that  the  defendant  is  merits  of  the  claim." 
about  to  remove  or  sell  all  or  some  1.  Bourcier  v.  Edmondson,  58  Tex. 
part  of  those  chattels;  or  second,  by  675;  Templeman  v,  Gresham,  61  Tex. 
judgment  against  the  tenant  and  exe-  52;  Rosenberg  v.  Shaper,  51  Tex.  135; 
cution  to  be  levied  on  said  chattels,  or  Randall  v.  Rosenthal,  (Tex.  Civ.  App. 
any  of  them,  in  whosesoever  hands  they  1894)  27  S.  W.  Rep.  906;  Wilkes  z/. 
may  be  found;  or  third,  by  action  Adler,  68  Tex.  689. 
against  any  purchaser  of  any  of  said  The  statute  does  not  compel  the 
chattels,  with  notice  of  the  lien,  in  landlord  to  take  the  tenant's  property 
which  action  the  plaintifif  may  have  by  distress  warrant  in  order  to  secure 
judgment  for  the  value  of  the  chattels  his  debt  by  enforcing  bis  lien;  it  per- 
purchased  by  the  defendant,  but  not  mits  him  to  do  so  when,  for  his  own 
exceeding  the  rent  arrear  and  dam-  security,  he  desires  to  seize  the  prop- 
ages."  This  statute  was  construed  in  erty  to  which  the  lien  attaches,  and 
Bryan  v,  Sanderson,  3  MacArthur  (D.  hold  it  until  he  can  procure  a  judgment 
C.)43T.  and   order  for  its   sale.     Bourcier    v. 

In  Wallach  v,  Chesley,  2  Mackey  (D.  Edmondson,  58  Tex.  675. 

C.)  209,  it   was  held   that  under  this  PartlM.  —  The  general   rule  is   that 

statute  an  attachment  could  not    be  all   persons  who  claim  an  interest  in 

levied  on  goods  removed  by  the  tenant  property  on  which  a  lien  is  sought  to 

before  the  rent  became  due,  but  that  in  be  foreclosed  should  be  made  parties, 

such  case  the  remedy  of  the  landlord  The    District    Court   will    adjust    the 

was  by  judgment  and  execution  to  be  rights  of  the  respective  parties  though 

levied  upon  such  chattels  or  any  of  the   interest  claimed  by  some  of  the 

them,     in     whosesoever    hands    they  parties  may  not  be  such  as  of  itself  to 

might  be  found.     The  reason  for  this  confer    jurisdiction.      Templeman    v. 

distinction  as  given  by  the  court  is  as  Gresham,   61  Tex.    50,  following  Hall 

follows:    "As  we  have  already  stated,  v.  Hall,  n  Tex.  547,  and  Peticolas  v. 

the  common-law  right  of   distraining  Carpenter,  53  Tex.  27. 

was  confined  to  the  chattels  upon  the  Petition  or  Complaint  —  Sofileienoy.  — 

premises.     It  was  an  exceptional  right,  The  landlord  not  having  such  access 

and  a  very  oppressive  one  in   many  to  the  premises  as  would  enable  him 

cases;  and  the  remedy  by  attachment,  to  inventory  the  articles  which  he  may 

given   by  this  statute  as  a  substitute  desire  to  subject  to  the  payment  of  his 

for  that,  is  itself  an  extraordinary  and  debt,  its  description  must  of  necessity 

exceptional    right,    varying    from   the  be  general  and  vague.     When  no  seiz- 

course  of  the  common  law,  and  there  ure  of    the  property  under  summary 

is  reason  enough  for  holding  that  that  process  is  sought,  and  it  is  left  with 

remedy,  which  is  a  judicial  seizure,  as  the  owner  until  the  lien  is  foreclosed, 

the  other  was  a  private  seizure,  of  the  its  general  description,  with  the  exact 

debtor's  property,   before   any    judg-  locality  of  the  house  containing  it,  the 

ment.  should  be  confined  to  the  condi-  person  in  possession,  and  the  party  to 

tion  of  things  in  which  the  relation  of  whom   it  belongs,   is  sufficient.     The 

landlord  to  the  tenant,  and  of  both  to  description  given  was,  under  the  cir- 

the  property  subject  to  the  right,  was  cumstances,    sufficient.      Bourcier    v, 

unchanged.     But  if  the  property  has  Edmondson,  58  Tex.  675. 
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enforced  by  an  action  to  foreclose,  and  that  an  attachment  is  not 
necessary,  as  the  court  in  a  foreclosure  suit  may  enjoin  a  removal 
and  order  a  sale.^ 

6.  Enforcement  in  Eqnity.  —  As  has  been  seen,  the  statutory 
remedy  for  the  enforcement  of  the  lien  has  often  been  held  not 
to  be  exclusive.  Accordingly,  where  the  leg^  remedy  is  inade- 
quate, as  where  the  accounts  are  complicated,  or  where  other 
grounds  of  equity  jurisdiction  exist,  it  has  been  held  that  the 
landlord's  lien  may  be  enforced  by  a  bill  in  equity.*     So  it  has 

1.  Price    V,   Roetzell,   56    Mo.    500;  575;    Knox  v.   Heliums,  ^  Ark.  413: 

Hubbard  v.  Moss,  65  Mo.  647;  Hulett  Dickenson  v.  Harris,  4S  Ark.  355;  An- 

V.  Stockwell,  27  Mo.  App.  328,  wherein  derson  v,  Bowles,  44  Ark.  no. 

the  court  said  that  section  3091  of  the  Illinois,  —  Webster  v.   Nichols,   104 

Revised  Statutes  "  authorizes  the  land-  111.    160;    Kuttner  v.    Haines,    3s   lU. 

lord,  in  certain  contingencies,  when  he  App.  307. 

deems  his  rent  endangered  by  removal  Iowa,  —  Clark  v,  Haynes,   57  Iowa 

or  threatened  removal  from  the  prem-  96. 

ises  of  the  crops  thereon,  to  resort  to  Texas.  — Ghio  y.  Shutt,  78  Tex.  376. 

the  action  of  attachment.      But  this  BUI  ia  Eqiiity  WHI  Hot  lie. —  In  the 

latter  remedy  is  only  permissive  and  following  cases  it  was  held  that  a  bill 

not  exclusive.     The  lien  given  by  the  in  equity  would  not  lie  to  enforce  the 

statute  in  favor  of  the  landlord  may  be  lien: 

enforced  by  an  action,  in  the  proper  Alabama.  —  Hudson  v.  Vaughan,  57 

jurisdiction,  as  any  other  lien  given  by  Ala.  609. 

law  or  in  equity.     No  other  view  has  District    of   Columbia.  —  The    Rich- 

ever  been  entertained  by  the  Supreme  mond  v.  Cake,  i  App.  Cas.  (D.  C.)447; 

Court  touching  this  question.    *    *    *  Joyce  v.  Wilkenning,  i  MacArthur  (D. 

It  occurs  to  me  that  it  should  be  the  C.)  567. 

un(juestioned  office  of   the    court,   in  Florida.  —  Haynes  v.  McGeehee,  17 

maintaining  the  action  for  the  enforce-  Fla.  159. 

ment  of  the  lien,  to  exercise  its  ancient  Iowa.  —  Rotzler  v.  Rotzlcr,  46  Iowa 

and  customary    chancery  jurisdiction  189. 

of  restraining  the  defendant,  during  When  Bill  in  Eqai^  Ues.  —  A  court 

the  litigation  respecting  the   enforce-  of  equity  has  no  jurisdiction  of  a  suit 

ment  of  the  lien,  from  destroying,  re-  by  a  lessor  of  premises  the  object  of 

moving,  or  impairing  the  subject  upon  which  is    simply   to  obtain   a  decree 

which  the  lien  was  to  operate.     Other-  against  a  legal  assignee  for  the  rent 

wise  its  judgment  enforcing  the  lien  due  from  him,  for  the  reason  that  there 

would  be   unavailing  and  an    empty  is  a    complete  remedy  at    law.     But 

ceremony."  when  it  is  sought  to  enforce  pavment 

Under  the  Old  Statute  an   action  to  of  rent  of  premises  as  against  the  as- 

foredose  was  the  regular  remedy  for  a  signee  of  the  unexpired  term  by  the 

direct   enforcement  of    the  landlord's  sale    of    specific    property,    upon    the 

lien,  and  it  was  held  that  he  could  not  ground  that  a  lien  for  that  purpose  is 

enforce  it  by  attachment;  that  the  at-  reserved  upon  the  property  —  in  other 

tachment  was  a  remedy  "  to  secure  the  words,  to  enforce  that  lien,  whether  it 

rent  from   property  on   the  place  on  is  a  legal  or  equitable  one  —  a  court  of 

which   there   is  no    lien."      Price    v,  equity  will  have  jurisdiction.     Webster 

Roetzell,  56  Mo.  500;   Chamberlain  v.  v.  Nichols,  104  III.  160. 

Heard,   22    Mo.    App.   416;    Hubbard  Story,  in  his  work  on  Equity  Juris- 

V.  Moss,  65  Mo.  647.  prudence,  vol.  i,  §  506,  says:    "Liens 

S.  mi  in  Equity  Idee.  —  In   the  fol-  also  give  rise  to  matters  of  account; 

lowing  cases  it  was  held  that  a  bill  in  and  although  this  is  not  the  sole,  or, 

equity  was  properly  brought  to  enforce  indeed,  ihe  necessary,  ground  of  inter- 

ihe  lien:  ference  of  courts  of  equity,  yet,  directly 

Alabama.  —  Carman      v.      Alabama  or  incidentally,  it  becomes  a  most  im- 

Nat.  Bank,  loi  Ala.  189.  portant  ingredient  in  the  remedial  jus- 

Arkansas.  —  Roberts     v.    Jacks,    31  tice  administered  by  them   in  cases  of 

Ark.  597;    Reavis  v.  Barnes,  36  Ark.  this  sort."     After  specifying  instances 
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been    held  that  a  bill  in  equity  by  an  assignee  will  lie,  as  an 

attachment  will  not  lie  in  such  a  case.^  And  for  the  same  reason 
it  has  been  held  that  when  the  death  of  a  tenant  renders  it 
impossible  to  pursue  the  statutory  remedy  by  attachment,  a  court 

of  equity  will  enforce  the  lien  of  the  landlord.* 

Ib  TmnaiMe  it  has  been  held  that  a  court  of  equity  has  jurisdic* 

tion  of  an  attachment  to  enforce  a  landlord's  lien  for  rent.' 

in  which  liens  attach,  the  author  pro-  for  the  enforcement  of  the  lien  in  par- 

ceeds:    **  Now,  it  is  obvious  that  most  ticular  instances.     There    are    many 

of  these  cases  must  give  rise  to  matters  cases  in   which    judicial    interference 

of  account,  and  as  no  suit  is  maintain,  for    the    enforcement   of    the  lien   is 

able  at  law  for  the  property,  by  the  necessary,  or  it  will  be  unavailing-— 

owner,   until   the   lien   is    discharged,  not  provided   for  by  the  statute.     In 

and  as  the  nature  and  amount  of  the  these  cases,  and  in  cases  in  which  the 

lien  often  are  involved  in  great  uncer-  statutory    remedy    is    inadequate,    a 

tainty,  a  resort  to  a  court  of  equity,  to  court  of  equity,  in  the  exercise  of  its 

ascertain    and    adjust    the    account,  general  jurisdiction  to  enforce  liens,  or 

seems  in  many  cases  absolutely  indis-  charges,  or  trusts,  for  the  payment  of 

pensable  for  the  purposes  of  justice."  debts,  may  grant  appropriate  relief,  and 

Quoted  with   approval   in    Webster    v.  may,  as  it  would  pursue  any  property 

Nichols,  104  111.  160.  subject  to  a  lien,  charge,  or  trust,  fol- 

The  right  of  the  landlord  is  strictly  low  the  crops  into  the   hands  of  all 

a  legal  or  statutory  one,  enforceable  in  others  than  a  bof\,a  fide  purchaser  with- 

a  summary  way.     It  can  therefore  find  out  notice.     The  death  of  the  tenant 

no  support  or  favor  in  equity.     Petry  rendered  it  impossible  for  the  landlord 

V,   Randolph,   85   Ky.   351;    Stone    r.  to  pursue  the  statutory  remedy  by  at- 

Bohm,  79  Ky.  141.  tachment,  and  the  court  of  equity  has 

1.  Bill  by  Assignee.  —  "We  hold  that  jurisdiction   to  intervene  and  enforce 

the  landlord's  lien  for  rent  passed  to  the  lien."    Abraham  v.  Hall,  59  Ala. 

the   appellants   in  this  cause   by   the  386,  citing  Foster  v,  Westmoreland,  52 

elder  Foster's  indorsement  of  the  rent  Ala.  223. 

note  to  them.  There  was,  however,  Necessary  Parties,  —  The  personal 
when  this  suit  was  commenced,  no  representative  of  a  deceased  tenant  is 
statute  which  authorized  the  transfer-  a  necessary  party  to  a  bill  to  enforce  a 
ree  of  a  contract  for  rent  to  sue  by  at-  landlord's  lien  for  rent  against  crops 
tachment.  Foster  v.  Westmoreland,  which  are  in  the  hands  of  a  third  per- 
52  Ala.  223.  But,  there  being  a  lien  son.  Abraham  v.  Hall,  59  Ala.  386. 
on  the  property  which  had  passed  by  S.  Sharp  v.  Fields,  i  Heisk.  (Tenn.) 
the  transfer  to  Westmoreland  and  572,  wherein  the  court  said:  *'  This 
Trousdale,  the  case  falls  directly  attachment  may  be  issued  at  law;  and 
within  the  original  jurisdiction  of  the  we  see  no  reason  why  it  may  not  like- 
Chancery  Court.  See  Price  v.  Pickett,  wise  issue  from  a  court  of  chancery, 
21  Ala.  741;  2  Story's  £q.  Jur.,  §^  1231,  especially  when  it  is  alleged  in  the  bill 
1227.  And  this  jurisdiction  is  not  that  the  defendants  are  intending 
taken  away,  although  the  common-law  fraudulently  to  dispose  of  the  crop,  to 
court  may  now  administer  coextensive  defeat  complainant's  right  to  his  rent." 
relief."  Westmoreland  v.  Foster,  60  Allegations  of  Bill.  —  It  is  not  neces- 
Ala.  448,  citing  Waldron  v,  Simmons,  sary  to  allege  that  any  specific  sum  is 
28  Ala.  629.  due,  but  it  is  sufficient  to  show  that  the 

S.  Bill  Ues  After  Death  of  Tenant.  —  defendants,    as    tenants,    owe    rents. 

**  The  lien  of    a    landlord    on    crops  which  they  are   endeavoring  fraudu- 

grown  on  the  rented  premises,  for  the  lentlv  to  place  beyond  the  reach  of  the 

payment  of  rent,  is  an  incident  to  the  landlord,  for  the  purpose  of  defeating 

tenancy.     The  lien  is  neither  ayW  in  his  claims.     Sharp  t/.  Fields,  i   Heisk. 

re  nor  a/wj  ad  rem  —  it  is  not  property  (Tenn.)  573. 

in  the  crops,  but  a  right  to  charge  them  A  bill  charging  that  the  title  of  A,  a 

with  the  payment  of  the  rent.     Hu^  former  owner  of  land  in  fee  simple, 

•ey  V.  Peebles,  53  Ala.  432.    The  stat-  has  **  been  vested  in  complainant  by 

me  provides  a  remedy  by  attachment  operation   of  ilaw"  sufficiently  alleges 
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7.  BnfoTcement  in  Collateral  Prooeedingi.  —  It  has  been  many 
times  held  that  a  landlord's  statutory  lien  exists  independently 
of  the  statutory  remedy.*  Accordingly,  where  the  property  is 
brought  into  the  custody  of  the  court  for  distribution,  upon 
application  of  some  one  other  than  the  landlord,  it  comes  bur- 
dened with  the  landlord's  lien,  and  in  the  distribution  thereof  the 
court  must  have  regard  to  the  priority  of  such  lien,  and  the  land- 
lord need  not  resort  to  his  statutory  remedy.* 

EzMtttioa  Againit  Prvpartj.  —  Thus,  where  property  of  the  tenant 
or  its  proceeds  are  in  the  hands  of  an  officer  of  the  court  by  virtue 
of  an  execution  in  favor  of  a  third  person,  the  landlord  may 
enforce  his  lien  by  a  rule  on  the  officer  to  determine  the  priority 
of  his  and  the  execution  creditor's  claims;'  and  under  some 
statutes  it  is  made  the  sheriff's  duty  to  pay  the  landlord  his  rent 
out  of  the  proceeds  of  a  levy  upon  the  tenant's  property  at  the 
instance  of  a  third  person.* 

that  he  has  title.     Sharp  v.  Fields,  i  Tex.  678;  Templeman  v.  Gresbam,  61 

Heisk.  (Tcnn.)  571.  Tex.  50. 

A  charge  in  the  bill  that  the  defend-  S.  Bryan  v.  Sanderson,  3  MacArthur 
ants  were  occupying  lands  at  the  death  (D.  C.)  431;  Doane  v.  Garretson,  24 
of  the  tenant  for  life,  and  that  thecom-  Iowa  351;  Loth  v.  Cany,  85  Ky.  591; 
plainant  permitted  them  to  remain  Bourcier  v.  Edmondson,  58  Tex.  679. 
after  the  death,  and  is  entitled  as  8.  Scott  v.  Pound,  61  Ga.  579;  Col- 
owner  to  one-third  of  the  crops  as  rent,  clough  v.  Mathis,  79  Ga.  394.. 
is  a  sufficient  charge  of  indebtedness  to  4.  Alabama.  —  Smith  v.  Huddleston, 
support  an  attachment  in  equity  for  103  Ala.  223. 

rent.     Sharp  v.  Fields,  i  Heisk.  (Tenn.)  District    of   Columbia.  —  Harris    v, 

571.  Dammann,  3  Mackey  (D.  C.)  90;  Gib* 

1.  Alabama.  —  Westmoreland  v.  Eos-  son  v.  Gautier,  i  Mackey  (D.  C.)  35. 

ter,  60  Ala.  448;    Ellis  v.  Martin,  60  Kentucky.  —  Williams    v.    Wood,    2 

Ala.  394;   Agee  v.  Mayer,  71  Ala.  88;  Mete.  (Ky.)  41;    Burket  v.  Bonde,  3 

Carmen  v.  State  Nat.   Bank,  loi  Ala.  Dana  (Ky.)  209. 

189.  Mississippi.  —  Stamps  v,  Gilman,  43 

District  of  Columbia.  —  Bryan  v.  San-  Miss.  456. 

derson,  3  MacArthur  (D.  C.)  431.  Missouri.  —  Knox  v.  Hunt,   18  Mo. 

Illinois. — Thompson    v.    Mead,    67  243;  Sanders  v.  Ohlhausen,  51  Mo.  T63. 

m«  395;    Preityman  v.  Unland.  77  111.  New  Jersey.  —  Central  Bank  v.  Peter- 

206;    Mead  v.  Thompson,  78   111.  62;  son,  24  N.  J.  L.  668;    Fischel  v.  Kecr, 

Hunter  v.  Whitfield.  89  111.  229;  Wet-  45  N.  J.  L.  507. 

sel  V    Mayers,  91  111.  497;    Frink  v.  It  u  Proper  FtaetiM  for  a  landlord, 

Pratt,  130  111.  327;  Finney  v.  Harding,  who  is  entitled  to  have  his  arrears  of 

136   III.   573;    Kern   v.  Noble,   37   III.  rent  paid  before  the  removal  or  sale  of 

App.  27.  goods  levied  on,  to  apply  to  the  court 

Iowa.  —  Grant  v.  Whitwell,  9  Iowa  for  a  rule  that  the  proceeds  of  the  sale 

152;  Gamer  v.  Cutting,  32  Iowa  547.  under  execution  be  applied  to  the  pay- 

Kansas.  —  Neifert  v.  Ames,  26  Kan.  ment  of  his  rent.     Fischel  v.  Keer,  45 

515-  N.  J.  L.  507. 

Kentucky.  —  Williams    v.    Wood,    2  To  compel  the  marshal  to  pay  over 

Mete.  (Ky.)  41.  one  year's  rent,  the  landlord  may  move 

Mississippi.  —  Newman  v.  Greenville  the  court  out  of  which  the  execution 

Bank,  f6  Miss.  323.  issues  for  an  order  to  pay  the  amount 

Missouri,  —  Knox  v.  Hunt,   18  Mo.  due  him  from  the  sale,  and  this  motion 

243;  Sanders  v.  Ohlhausen,  51  Mo.  163.  may  be  made  at  any  time  before  the 

y'irginia.  —  In    re  Wynne,   Chase's  money  is  paid  over,  the  marshal  being 

Dec.  (U.  S.)  228.  bound  on  the  receipt  of  a  landlord's 

Texas,  —  Rosenberg    v.    Shaper,    51  notice  to  retain  the  money.    Gibson  r. 

Tex.  134;    Bourcier  v.  Edmondson,  58  Gautier,  i  Mackey  (D.  C.)  35. 
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WlMre  Goodi  m  AttMhed  by  a  third  person,  the  landlord  of  the 
debtor  can  present  his  lien  by  petition  or  by  intervention,  and 
need  not  resort  to  a  statutory  remedy.* 

Baoiivcr.  —  Where  the  proceeds  of  the  crop  are  in  the  hands  of 
a  receiver,  the  landlord  may  enforce  his  lien  thereon  by  an  inter- 
pleader.* 

Whan  the  Tenant  XakM  an  Aiaignmtnt  for  the  benefit  of  creditors,  the 
assignee  also  represents  the  landlord,  and  must  discharge  his  lien 
out  of  the  assigned  property,  and  may  be  compelled  to  do  so  by 
application  in  the  assignment  proceedings.' 

Where  an  officer  levies  on  and  re-  may  interplead  and  enforce  his  lien  for 

moves   the    tenant's  chattels   without  rent  upon  the  proceeds,  whether  the 

paying  the  rent  due  (for  not  exceeding  rent  was  paid  in  money  or  in  a  portion 

one  year),  the  landlord   has  choice  of  of  the  crop  or  in   other  property  or 

two  remedies:  first,  by  motion  for  an  services. 

order  of  court  requiring  the  proceeds  to  8.  Loth  v,  Carty,  85  Ky.  591;  Rosen- 
be  paid  to  him,  by  which  he  waives  the  berg  V.  Shaper,  51  Tex.  134;  /«  r^ 
tort  and  affirms  the  sale;  or  second,  Wynne,  Chase's  Dec.  (U.  S.)  228. 
by  an  action  for  the  tort,  in  which  the  Where  the  Tenant  Has  Assigned  his 
measure  of  damages  is  the  amount  of  property  for  the  payment  of  his  credit- 
rent  due  if  the  goods  were  worth  it;  if  ors,  and  the  trustee  has  brought  a  suit 
not,theiractual  value,  without  regard  to  to  settle  the  estate,  the  landlord  need 
what  they  brought  at  the  sheriff's  sale,  not  sue  out  a  distress  warrant  or  at- 
Burket  v.  Boude,  3  Dana  (Ky.)  209.  tachment  for  his  rent  in  order  to  en- 

1.  fCentucky. — Slack   v,  Koon,  (Ky.  force  his  lien;    and  where  the  trustee 

1897)  39  S.  W.  Rep.  26.  brings   his  suit  within   three  months 

Missouri,  —  Sanders    v,   Ohlhausen,  after  the  landlord's  claim  for  rent  be- 

51  Mo.  163.  comes  due,  it  is  immaterial  whether  or 

Texas.  —  Needham   Piano,  etc.,  Co.  not  the  landlord  asserts  his  Hen  within 

V.  Hollingsworth,  (Tex.  Civ.  App.  1897)  the  three  months,  the  property  being 

40  S.  W.  Rep.  751.  in  the  custody  of  the  court.     Loth  v. 

Friority  ef  Laadlerd's  lien.  —  A  claim  Carty,  85  Ky.  591. 

for  rent  due  by  the  insolvent  firm  oper-  The  landlord's  lien  exists  against  an 

ates  as  a  lien  superior  to  the  attach-  assignee  of  the  goods,   etc.,    on    the 

ment  liens,  and  is  entitled  to  be  first  leased  premises  for  the  benefit  of  cred- 

satisfied  out  of  the  moneys  arising  from  itors,  independently  of  a  levy  of  dis- 

a  sale  of  the  attached  property.     SuUi-  tress  warrant  prior  to  the  assignment, 

van  V.  Cleveland,  62  Tex.  678.  Rosenberg  ».  Shaper,  51  Tex.  134. 

S.  Lemay  v.  Johnson,  35  Ark.  225,  -  Bajikrai^cy.  —  The  remedies  by  dis- 

holding  that  where  the  proceeds  of  a  tress  warrant  or  attachment  were,  in 

tenant's  crop  are  in  the  hands  of  a  re-  case  of  bankruptcy,  superseded  by  the 

ceiver  appointed  by  the  court,  in  a  suit  effect  and  operation  of  the  Bankrupt 

by  a  mortgagee  to  foreclose  his  mort-  Act.    In  re  Wynne,  Chase's  Dec.  (U, 

gage  upon  it  the  landlord  of  the  tenant  S.)  228. 
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LAND  PATENTS. 

By  S.  B.  Fisher. 

I  COLLATEBAL  ATTACK,  936. 

1 .  Patents  Merely  Voidable^  936. 

2.  Void  Patents y  937. 

n  AcTiov  TO  Cancel,  938. 

1,  In  General^  938, 

2,  Who  Ma^  Bring  Sui/y  939, 

a.  The  Government^  939. 

b.  The  State y  940. 

c.  Individuals^  940. 

3,  Manner  of  Instituting  Proceedings y  941. 
4*  Averments  of  Bill  or  Complaint ^  942. 

5.  Return  of  Purchase  Money ^  942. 
6.  Defense  of  Innocent  Purchaser^  943. 

IIL  Caveats,  943. 

1.  In  General^  943. 

2.  Procedure y  944. 

3.  Equity  y^urisdiction^  945. 

L  COLLATESAL  ATTACK  —  1.  Patents  Kerely  Voidable.  —  A  patent 
for  land  which  is  merely  voidable  cannot  be  collaterally  attacked.* 

1.  Alabama,  —  Masters   v,   Eastis,   3        Minnesota,  —  Lamprey   v.  Mead,  54 

Port.  (Ala.)  368.  Minn.  290. 

Arkansas,  —  State     v,     Morgan,     52        Mississippi,  —  Gastrell  v,  Phillips,  64 

Ark.  150.  Miss.  473;  Dixon  v.  Doc,  23  Miss.  84. 

California.  —  Moore  v.  Wilkinson,  13        Ne^v  Mexico.  —  Chavez  v.  Chavez  de 

Cal.  478;    People  v.  Stratton,  25  Cal.  Sanchez,  7  N.  Mex.  58. 
242;    Terry  v,   Megerle,  24  Cal.  609;         Tennessee,  —  Overton  r.  Campbell,  5 

Doll  V.  Meador,  16  Cal.  324;   Rondell  Hayw.  (Tenn.)  165. 
V,  Fay,  32  Cal.  354;  Hagar  v,  Lucas,  29         Virginia,  —  Blankenpickler    v.    An- 

Cal.  309;    Bonds  v,  Hickman,  29  Cal.  derson,  16  Gratt.  (Va.)  62. 
460;  Yount  V,  Howell.  14  Cal.  465.  United    States,  —  New     Dunderberg 

Colorado,  —  Aspen   v.   Aspen  Town,  Min.   Co.   v.   Old,   79  Fed.  Rep.  598; 

etc.,  Co.,  loColo.  191;  Wells  v.  Francis.  Sherman  v.  Buick,  93  U.  S.  209;  Stod- 

7  Colo.  396.  dard  v.  Chambers,  2  How.  (U.  S.)  377; 

Georgia,  —  Winter  v,  Jones,  10  Ga.  Easton  v.  Salisbury,  21  How.  (U.  S.) 

190.  *  426;  Simmons  v,  Wagner,  loi  U.  S.  260. 

IlHnms^  —  Reichart  v,  Felps,  33  III.        In  Cain  v,  Flynn,  4  Dana  (Ky.)  499. 

439.  it  is  held  that  a  patent  has  the  dignity 

Kentucky,  —  Hartley   v.    Hartley,   3  of  record  evidence  of  title,  and  its  con- 

Mete.  (Ky.)  58;    Taylor  v,  Fletcher,  7  tents  cannot  be  questioned  collaterally 

B.  Mon.   (Ky.)  83;   Cain  v,  Flynn,  4  by  anything  ^ir^^^rj  the  patent,  in  the 

Dana  (Ky.)  501 ;  Kirksey  v.  Turner,  95  absence    of    any   statutory    provision 

Ky.  226.  authorizing  it.     See  also,  to  the  same 

Mickigan.  —  Webber    v,    Pere  Mar-  effect,   Hartley    v.   Hartley.    3    Mete 

quette  Boom  Co.,  62  Mich.  626.  (Ky.)  58. 
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A  patent  not  void  on  its  face  for  fraud  or  irregularity  in  procur- 
ing  the  same  can  be  impeached  only  in  a  direct  equitable  proceed- 
ing  for  that  purpose.*  This  rule  applies  even  in  the  case  of 
conflicting  patents.* 

8.  Void  Patents.  —  If,  however,  a  patent  shows  upon  its  face 
that  it  is  void,  it  may  be  assailed  and  vacated  at  law  in  any  con* 
troversy  in  which  it  is  involved.' 

1.  Wells    V,    Francis,    7    Colo.  396;  sumed  in  Hmine  that  the    state    has 

Yount  V,  Howell,   14  Cal.  465;   Jack-  granted  by  patent  lands  which  it  did 

son  V,  Lawton,  10  Johns.  (N.  Y.)  23;  not  own  or  have  the  right  to  grant. 

Saunders  v.  New  York  Cent.,  etc.,  R.  The  party  who  may  be  permitted  thus 

Co.,  144  N.  Y.  75;  Jackson  v,  Han,  la  to  impeach  a  patent  issued  by  the  state 

Johns.  (N.  Y.)  77;   Norvell  v,  Camm,  6  must  himself  possess  a  status  authoriz- 

Munf.   (Va.)  233;    Steel  v,   St.    Louis  ing  him  to  do  so.     He  must  show  that 

Smelting,   etc.,    Co.,    106  U.   S.  447;  he  has  title  to  the  premises,  or  such  an 

Moore  v.  Robbins,  96  U.  S.  530;  Carter  interest  therein  in  subordination  to  the 

V.  Thompson,  65  Fed.  Rep.  329.  title,  wherever  it  may  reside,  as  will 

*'  In  the  case  of  an  actual  and  perfect  authorize  him  to  call  the  true  title  to 

patent,  there  is  no  remedy  but  to  set  it  his  aid."    See  also  Terry  v,  Megerle, 

aside  in  a  court  of  equity,  or  in  some  24  Cal.  609. 

other  proceeding  having  that  for  its  di-  Pretniiiptiim  as  to  Patent.  —  A  patent 

rect  end  and  object.     It  cannot  be  done  is  the  highest  evidence  of  title,   and 

in  the  ordinary  progress  of  a  trial  at  furnishes  the  presumption  that  all  the 

law,  on  evidence  which  the  party  had  prerequisites    required    by    law  have 

no  means  to  know  would  be  relied  on,  been  complied    with    previous  to  its 

and  therefore  could  not  be  prepared  to  emanation.     The  validity  of  a  patent 

meet.     In  other  words,  you  cannot  go  cannot  be  questioned  in  either  a  court 

behind  a  patent  in  a  trial  at  law;  the  of  law  or  of  equity,   except    on   the 

patent  alone  must  prevail.**    Roane,  J.,  ground  of  fraud  or  mistake.    Carter  v, 

m  Norvell  v.  Camm,  6  Munf.  (Va.)  233.  Spencer,  4  How.  (Miss.)  42.    See  also 

In  Patterson  v,  Winn,  11  Wheat.  (U,  Parkison  v.  Bracken,  i  Pin.  (Wis.) 
S.)  380,  the  court  said:  '*  We  may  174;  Overton  v,  Campbell,  5  Hayw. 
*  *  *  assume  as  the  settled  doc-  (Tenn.)  165;  Jackson  v.  Lawton,  10 
trine  of  this  court  that  if  a  patent  is  lohns.  (N.  Y.)  23;  Jackson  v.  Hart,  I3 
absolutely  void  upon  its  face,  or  the  Johns.  (N.  Y.)  77. 
issuing  thereof  was  without  authority,  S.  In  a  court  of  law  the  patent  is 
or  was  prohibited  by  statute,  or  the  conclusive.  Even  in  the  case  of  con- 
state had  no  title,  it  may  be  impeached  flicting  patents,  the  first  patent  is  con- 
collaterally  in  a  court  of  law,  in  an  elusive,  and  relief  can  be  had  only 
action  of  ejectment.  But  in  general,  in  a  court  of  chancery.  Parkison  v, 
other  objections  and  defects  com-  Bracken,  x  Pin.  (Wis.)  174;  Jackson  9. 
plained  of  must  be  put  in  issue,  in  a  Lawton,  10  Johns.  (K.  Y.)  23;  Jackson 
regular  course  of  pleadings,  on  a  direct  v.  Hart,  12  Johns.  (N.  Y.)  77;  Polk  v. 
proceeding  to  avoid  the  patent.**  Wendal,  9  Cranch  (U.  S.)  98;   Brush 

In  People  t^.  Stratton,  25  Cal.  242,  the  v.  Ware,  15  Pet.  (U.  S.)  105;  Miller  v, 
court,  in  referring  to  the  rule  laid  down  Kerr,  7  Wheat.  (U.  S.)  i;  Groves  v, 
in  Patterson  v,  Winn,  11  Wheat.  (U.  Slaughter,  15  Pet.  (U.  S.)  490. 
S.)  380,  said:  *'  But  notwithstanding  S.  Rondell  v.  Fay,  32  Cal.  354;  Doll 
the  patent  may  have  been  issued  with-  z/.  Meador,  16  Cal.  324;  Winter  v. 
ont  authority,  or  the  state  may  have  Tones,  to  Ga.  190;  Dixon  v.  Doe,  23 
bad  no  title  to  grant,  the  patent  would.  Miss.  84;  Gastrell  v.  Phillips,  64  Miss, 
in  the  first  instance,  be  presumed,  in  473;  Rose  v,  Richmond  Min.  Co.,  17 
an  action  of  ejectment,  to  be  valid,  and  Nev.  25;  New  York  Cent.,  etc.,  R.  Co. 
to  pass  to  the  patentee  a  title  to  the  v.  Aid  ridge,  135  N.  Y.  83:  Overton  v. 
lands  described,  and  the  burden  of  Campbell,  5  Hayw.  (Tenn.)  165;  Alex- 
proof  would  be  upon  the  party  who  ander  v.  Greenup,  i  Munf.  (Va.)  134. 
might  undertake  its  impeachment  to  In  2  Minor's  Institutes,  p.  897,  the 
establish  the  facts  necessary  for  its  doctrine  is  thus  stated*  '*  When  the 
overthrow;  because  It  is  not  to  be  pre-  false  suggestion,  mistake,  or  illegality 
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n.  ACTIOV  TO  Cavcel— 1.  In  General  —  Where  fraud  in  the 

obtaining  of  a  land  patent  is  charged,  courts  of  equity  have 
authority  to  examine  into  its  validity,  and  if  it  appears  that  there 
was  fraud  or  mistake  in  the  issuance  thereof,  to  make  a  decree 

setting  aside  such  patent.^     In  the  exercise  of  this  power  every 

appears  on  the  face  of  the  grant,  it  is  1.  U.   S.  v,  Beebe,   127   U.   S.  338: 

absolutely  void,  and  may  be  declared  Moore  v,  Robbins,  96  U.  S.  530;  Hoof- 

so  to  be  in  whatever  court  it  is  adduced  nagle  v,  Anderson,  7  Wheat.  (U.  S.) 

as  an  evidence  of  title.    So  it  seems  212;  U.  S.  v.  San  Jacinto  Tin  Co.,  125 

that  it  may  be  impeached  in  a  court  of  U.  S.  273;    Brush  v.  Ware,  15  Pet.  {}\ 

larw  for  any  matter  which  makes  it  ab-  S.)  93;  Miller  v.  Kerr,  7  Wheat.  (U.  S.) 

solutely  void;  as  where  the  state  has  i;    Bodley  v.  Taylor,  5  Cranch  (U.  S.) 

no  title  to  the  thing  granted,  where  the  196:    U.  S.  r.  Williams,  30  Fed.  Rep. 

officer  had  no  authority  to  issue  the  309;    U.  S.  v,  Pratt  Coal.  etc..  Co..  18 

grant,  or  where  the  grantee  was  dead  Fed.  Rep.  708;  U.  S.  v.  White.  17  Fed. 

at   the  time  of   issuing    it.     But    for  Rep.   561;    U.  S.  v.  Throckmorton,  98 

causes  anterior    to    its  being  issued,  U.  S.  68;    Shepley  v.  Cowan,  91   U.  S. 

which  render  it  voidable  merely  and  330;   U.  S.  v,  Wenz,  34  Fed.  Rep.  154; 

which  are  not  apparent  on  its  face,  it  Colorado  Coal,  etc.,  Co.  v.  U.  S..   123 

appears  to  be    impeachable  only    by  U.  S.  307;  Vance  t^.  B urban k,  loi  U.S. 

scire  facias  or  bill  inequity."     Ham-  514:  Smith  i/.  Ewing,  23  Fed.  Rep.  741; 

bleton     V,    Wells,    4   Call  (Va.)    213;  Garland  v.  Wynn.  20  How.  (U.  S.)  6; 

White  V.  Jones,  4  Call  (Va.)  253;  Ale.x-  Johnson  v,  Towsley,  13  Wall.  (U.   S.) 

ander  v.  Greenup,  i  Munf.  (Va.)  134;  72;  Warren  v.  Van  Brunt,  19  Wall.  (U. 

Withe  rinton  v,  McDonald,   i   Hen.  &  S.)648;    Lee  v.  Johnson,  116  U.  S.  48; 

M.  (Va.)  306;  Stringer  v.  Young,  3  Pet.  U.  S.  v.  Minor.  114  U.  S.  233;  U.  S.  v. 

(U.   S.)    341;     Patterson  v.  Winn,   11  Maxwell  Land-grant  Case.   121   U.  S. 

Wheat.  (U.  S.)  380.  325;  Meader  v.  Norton,  11  Wall.  (U.  S.) 

Patent  Void  for  Want  of  Authority. —  442;  Atty.-Gen.  v.  Vernon,  i  Vern.  277. 

If  a  patent  shows  that  it  was  issued  in  In  Kngland  the  proceeding  was  origi- 

the  absence  of  legislation  directing  a  nally  by    scire    facias,   but  a  bill   in 

sale  of  the   property  described,   it  is  chancery  is  found  to  be  a  more  conve- 

void  upon  its  face.     Rondell  v.  Fay,  32  nient  remedy.     U.  S.  v.  Stone,  2  Wall. 

Cal.  354.     See  also  Winter  V.  Jones,  10  (U.  S.)  525;    Atty.-Gen.   v.  Vernon,  i 

Ga.  190;  Rose  v,  Richmond  Min.  Co.,  17  Vern.  277. 

Nev.  25;    Garner    v.  Willett,   18    III.  Land  Dopartmont  Ofioen  May  Vot  Can- 

456.  eel. —  In  no  case  have  the  officers  of 

Fro-omptionflr   May   Attaok.  —  If    the  the  land  department  any  power  to  cancel 

state  selects  as  a  part  of  a  grant  land  or  set  aside  a  patent  after  it  has  once 

in   the  possession  of  a  bona  fide  pre-  issued.     Upon    its   issuance    a   patent 

emptioner  at  the  time  of  the  selection,  passes  completely  beyond  the  scope  of 

the  pre-emptioner  is  in  such   privity  their  jurisdiction.     Moore  v.  Robbins, 

with  the  common  source  of  title  that  96  U.  S.  530;  Shepley  v.  Cowan,  91  U. 

he  can  attack  a  patent  granted  by  the  S.  340;  Field  v-  Seabury,  19  How.  (U.  S.) 

state  for  the  land  in  an  action  of  eject-  323. 

ment  brought  by  the  patentee  or  his  Whon  V,  8.  CIronit  Court  Is  Without 

assignee.    Terry  f.  Megerle,  24  Cal.  Jurisdiotion. —  In  Craig  v.  Leitensdor- 

610.  fer,  123  U.  S.  189,  it  was  held  that  the 

In  Edwards  9.  RoUey,  96  Cal.  408,  it  United  States  Circuit  Court  is  without 

is  held  that  a  patent  for  land  the  sale  jurisdiction    of   a    suit   attacking   for 

of  which  is  unauthorized  may  always  fraud  the  action  of  a  patentee  of  public 

be  shown  invalid  by  one  holding  ad-  land  and  the  officers  of  the  landdepart- 

versely,  although  the  title  be  merely  ment,   where    the    plaintiff    does   not 

that  of  naked  possession.  claim  an  equitable  interest  in  the  land, 

Patont  Issued  in  Violation  of  Law.  —  but  merely  avers  that  such  action  has 
A  patent  issued  in  violation  of  law  is  deprived  him  of  an  appeal  from  a  de- 
void, and  may  be  shown  to  be  so  in  a  cision  of  the  land  department  touching 
court  of  law.  Hit-tuk-ho-mi  v.  Watts,  his  own  claims.  See  also  Garland  v. 
7  Smed.  &  M.  (Miss.)  363.  Wynn,  20  How.  (U.  S.)  6. 
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intendment  will  be  made  in  favor  of  the  patent,  and  fraud  will 
not  be  presumed.^ 

S.  Who  Kay  Bring  Suit  —  a.  The  Government.  —  The  govern- 
ment has  the  same  right  to  demand  a  cancellation  of  its  convey* 
ances  obtained  by  fraud  as  exists  in  the  case  of  an  individual.' 
The  government  must,  however,  as  in  the  case  of  a  private  citi- 
zen, show  that  it  has  such  an  interest  in  the  relief  sought  as 
entitles  it  to  move.*  There  must  appear  to  be  some  obligation 
on  the  part  of  the  United  States  to  the  public,  or  to  some  indi- 
vidual, or  some  interest  of  its  own.* 

1.  See,  however,  the  case  of  Moffat  will  be  benefited  to  sustain  an  action 

V.  U.  S.,  112  U,  S.  24,  in  which  the  for  his  use,    *    *    ♦    ji  can  no  more 

court  said:    "  It  may  be  admitted,  as  sustain  such  an  action  than  any  private 

stated  by  counsel,  that  if  upon  any  person  could   under    similar   circum- 

state  of  facts  the  patent  might  have  stances/'     Miller,  J.,  in  U.  S.  v.  San 

been  lawfully  issued,   the  court  will  Jacinto  Tin  Co.,  125  U.  S.  273.     See 

presume,  as  against  such  collateral  at-  also  U.  S.   v.   Beebee,    17   Fed.   Rep. 

tacks,  that  the  facts  existed ;  but  that  36. 

presumption  has  no  place  in  a  suit  by  "  If  it  should  come  to  the  knowledge 

the  United  States  directly  assailing  the  of  the  government  that  a  patent  has 

patent  and  seeking  its  cancellation  for  been  fraudulently  obtained,  and  that 

fraud."    See  also  U.  S.  v.  Minor,  114  such  fraudulent  patent,  if  allowed  to 

U.  S.  241;    U.  S.  V.San  Jacinto  Tin  stand,  would  work  prejudice  to  the  in- 

Co.,   125   U.   S.   273;    Colorado  Coal,  terests  or  rights  of  the  United  States, 

etc.,  Co.  V,  U.  S.,  123  U.  S.  307;   Win-  or  would  prevent  the  government  from 

ter  V,  Crommelin,  18  How.  (U.  S.)  87;  fulfilling  an  obligation  incurred  by  it, 

U.  S.  V,  Marshall  Silver  Min.  Co.,  129  either  to  the  public  or  to  an  individual, 

U.  S.  579.  which   personal    litigation   could    not 

State  Patenti.  —  This  rule  applies  as  remedy,  there  would  be  an  occasion 
well  in  case  of  patents  issued  b^  a  which  would  make  it  the  duty  of  the 
state  as  when  issued  by  the  United  government  to  institute  judicial  pro- 
States.  Hebbron  v.  Graves,  78  Cal.  ceedings  to  vacate  such  patent."  Har- 
380;  Fuller  tf.  Coddington,  74  Tex.  334.  Ian,  J.,  in  U.S.  v.  Missouri,  etc..  R. 

8.  U.  S.  V.  Iron  Silver  Min.  Co.,  128  Co.,  141  U.  S.  381. 

U.  S.  673;   U.  S.  V,  Rose,  24  Fed.  Rep.  In  U.  S.  v.  San  Jacinto  Tin  Co.,  125 

106;    U.  S.  V,   Minor,   114  U.  S.  233;  U.  S.  305,  Field,  J.,  in  his  concurring 

U.    S.   V,   Beebee,    17  Fed.   Rep.    36;  opinion,  said:     "  I  cannot  admit  that 

Moore  v.  Robbins,  96  U.  S.  535;  U.  S.  the  attorney-general  can,  at  the  request 

V.  Pratt  Coal,  etc.,  Co.,  18  Fed.   Rep.  of    private    parties,    rightfully    allow 

708;  U.  S.  V,  Williams,  30  Fed.  Rep.  the  use  of  the  name  and  power  of  the 

309;    U.  S.  f.  Throckmorton,  98  U.  S.  United  States  in  proceedings  for  the 

68;    U.  S.  V,  San  Jacinto  Tin  Co.,  125  annulment  of  patents,  upon  such  par- 

U.  S.  273;    U.  S.  V,  Leavenorrh,  etc.,  ties  executing  a  bond  as  security  for 

R.  Co.,  I  McCrary  (U.  S.)  610.  costs,  or  upon  any  other  stipulation  of 

8.  U.  S.  V.  San  Jacinto  Tin  Co.,  125  indemnity    to    them.     If    the    United 

U.  S.  273.  States  have  not  sufficient  interest  in 

4.  "  If  it  be  a  question  of  property,  property   to    justify    the  expenses  of 

a  case  must  be  made  in   which  the  proper  litigation  for  its  maintenance, 

court  can  afford  a  remedy  in  regard  to  they  had  much  better  let  it  go." 

that  property;  if  it  be  a  question  of  ProMOution  by  Parties  in  Interest  in 

fraud  which  would  render  the  instru-  Hame  of  V.  8.  —  In  U.  S.  v.  Rose,  24 

ment  void,  the  fraud  must  operate  to  Fed.   Rep.    196,    upon    an    indemnity 

the  prejudice  of  the  United  States;  and  against  costs  being  given  to  the  gov- 

if  it  is  apparent  that  the  suit  is  brought  ernment  by    parties    in    interest,   the 

for  the  benefit  of  some  third  party,  and  indemnifying  parties  were  permitted  to 

that  the  United  States  has  no  pecuni-  proescute   a  suit  in    the  name  of  the 

ary  interest  in  the  remedy  sought,  and  United  States  against  the  defendant, 

is  under  no  obligation  to  the  party  who  to  set  aside  a  United  States  patent. 
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*.  The  State.  —  In  the  case  of  state  patents  the  state  may 
properly  bring  suit  to  annul  a  patent  in  a  case  where  the  matter 
involved  in  the  suit  immediately  concerns  the  rights  and  interests 
of  the  state.* 

c.  Individuals.  —  When  a  patent  has  been  wrongfully  issued 
to  one  who^  is  not  entitled  to  it,  any  one  claiming  adversely  as  a 
purchaser  or  as  a  donee  of  the  United  States  may  maintain  a 
suit  to  have  the  patent  canceled.'  Such  a  proceeding 
by  an  individual  has  been  held  to  be  in  the  nature  of  a 
bill  to  quiet  title,  or  to  enforce  a  transfer  of  the  patentee's 
interest   on   the   ground    of    mistake    or    fraud,'    rather    than 

1.  People  V.  Stratton,  25  Cal.    244;  Cal.  4.     See  also  Zamwalt  v.  Dickey, 

People  V.  Center,  66  Cal.  551;  People  92  Cal.  156;    Doll  v.  Meador,   16  Cal. 

V.  Jacob,  (Cal.  1886)  12  Pac.  Rep.  222;  295;  Johnson  v.  Drew,  34  Fla.  130. 
Day  Land,  etc.,  Co.  v.  State,  68  Tex.        In  WboM  IftTor  a  Pitent  May  boM 

526.     See    also    State   v.   Morgan,    52  Afide.  —  A  patent  can  only  be  set  aside 

Ark.  150.  in  favor  of  those  whose  title  was  at  the 

8.  Lee  v.  Summers,  2  Oregon  268;  time  such  as  to  enable  them  to  resist 

People  V.  Stratton,  25  Cal.  242;    Mc-  successfully  any  action  of  the  govern- 

Ghee  v.  Wright,  16  111.  555:  Garner  v.  meiit  respecting  it.     Moore  v.  Wilkin- 

Willett,  18  111.  456;    Burrows  v.  Rut-  son,  13  Cal.  488;  Waterman  v.  Smith, 

ledge,  76  Wis.  2?;    Moore  v.  Robbins,  13  Cal.  373;  Lee  v.  Summers,  2  Oregon 

96  U.  S.  530;    Patterson  v.  Winn,   il  260. 

Wheat.  (U.  S.)  380;  Bagnell  v.  Broder-        J«fad«r    of    PwrtiM.  —  Parties    who 

ick,  13  Pet.  (U.  S.)  436;    U.  S.  v.  Mis-  have  a  common  interest  in  annulling  a 

souri,  etc.,  R.  Co.,  141  U.  S.  358.  patent,  although  they  have  no  joint  in- 

In  Shepley  v.  Cowan,  91   U.  S.  340,  terest  in  the  land  adverse  to  the  pat- 

the  court  said:    "If  they   [the   land  entee,  may  be  joined  as  plaintiffs  in  an 

oflScers]  err  in  the  construction  of  the  action     to    procure    its    cancellation, 

law  applicable  to  any  case,  or  if  fraud  People  v.  Morrill,  26  Cal.  336. 
is  practiced  upon  them,    •    •    •    their       PBtaBt  lisiied  for  Land  Eald  bj  An- 

rulings  may  be  reviewed  and  annulled  othflr.  —  In  Illinois  it  is  held  that  where 

by    the    courts    when    a    controversy  a  patent  is  issued  for  land  which  is 

arises  between  private  parlies  founded  held   by    another    patentee,    under   a 

upon  their  decisions.*'  paramount  title,  it  is  void,  and  may  be 

Actittn  by  Subioqiient  Pitmtea.  —  '*  The  set  aside  in  a  court  of  equity  at  the 

question   whether  a  patent  was   pro-  suit  of  the  person   having  the  para- 

curcd  from  the  commissioners  through  mount  right.     Danfonh  v.  Morrical,  84 

fraud  is  not  exclusively  one  between  111.  456  [citing  Cunningham  v.  Ashley, 

the  state  and  its  patentee,  but  it  may  14    How.    (U.    S.)    377;    Stoddard    r. 

be  raised  by  a  subsequent   patentee.  Chambers.  2  How.  (U.  S.)  284]. 
who  is  clothed,  under  the  law,  with  the        8.  '*  The  proceeding  by  bill  in  equity 

right  of  the  state  to  inquire  into  the  which  an  individual  is  allowed  to  take 

matter.     The  state  clothes  him   with  to  set  aside  a  patent,  or  control   its 

full  power  to  attack  and  avoid  a  prior  operation,  is  in  the  nature  of  a  bill  to 

patent,  on  the  ground  of  fraud  in  pro-  quiet    title  —  to    determine  an    estate 

curing  it,  as  fully  as  itself  might  do  in  held  adversely    to    him  —  to    remove 

an  action  brought  for  the  purpose."  what  would  otherwise  be  a  cloud  upon 

Cole,  C.  J.,  in  Burrows  v.  Rutledge,  76  his  own  title;  or  is  in  the  nature  of  a 

Wis.  22.  bill  to  enforce  a  transfer  of  the  interest 

Ba^pddtat  to    Waiwtaiii    Aetloii.  —  In  from  the  patentee,  on  the  ground  that 

order  to  maintain  an  action  to  annul  a  the  latter  has,  by  mistake  or  fraud,  ac- 

patent  issued  by  the  land  department  quired  a  title  in  his  own  name  which 

of  a  state,  the  plaintiff  must  connect  he  should  in  equity  hold  for  the  benefit 

himself  with  the  source  of  title,  and  of   the   complainant.     The  individual 

must  show  that  his  rights  are  injuri-  complainant  must,  therefore,  possess  a 

ously  affected  by  the  patent.     David-  title  superior  to  that  of  his  adversary, 

son  f.  Cucamonga  Fruit«  etc.,  Co.,  78  and,  of  course,  to  that  of  the  govem- 
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absolutely  to  annul  it.^ 

8.  Kanner  of  Inrtitnting  Proceedings.  —  Proceedings  by  the  gov* 
ernment  to  annul  a  patent  are  by  a  bill  in  equity  filed  by  the 
attorney-general  or  by  his  order  in  the  name  of  the  United 
States.*  It  is  essential  to  such  a  suit  that  without  special  regard 
to  form,  but  in  some  way  which  the  court  can  recognize,  it  should 
appear  that  the  attorney-general  has  brought  it  himself,  or  has 
given  such  order  for  its  institution  as  will  make  him  officially 
responsible  for  it  and  will  show  his  control  of  the  cause.'  An 
action  by  a  state  to  cancel  a  land  patent  is  instituted  by  the 
attorney-general  of  the  state  in  the  name  of  such  state.*  In 
California  the  proceeding  is  by  an  information  in  the  nature  of  a 
bill  in  equity  tn  the  name  of  the  state,*  or,  upon  the  authoriza- 

ment    through    whom    his    adversary  of  the  United  States  for  the  district  in 

claims,   or  he   must   possess   equities  which  the  land  lies,  although  a  simple 

which  will  control  the  title  In  his  ad ver-  bill   in  equity  by   the   United    States 

sary's  name."     Field,  C.  J.,  in  Boggs  would  be  a  more  proper  remedy. 

V.  Merced  Min.  Co.,  14  Cal.  363.     See  8.  **  The    practice    of    the    English 

also  McGhee   v.  Wright,   16   111.   555;  courts  and  of  the  American  courts  also 

Danforth  v,  Morrical,  84.  111.  456.  has  been  to  require  the  name  of  the 

1.  *'  To  annul  a  patent  absolutely,  attorney-general,  as  indorsing  the  suit, 
proceedings  can  only  be  taken  by  the  before  it  will  be  entertained.  The  rea- 
government,  or  some  individual  in  son  of  this  is  obvious,  namely,  that  in 
its  name,  and  that  by  scire  facias,  or  so  important  a  matter  as  impeaching 
by  bill,  or  information.  Individuals  the  grants  of  the  government  under  its 
can  maintain  no  proceedings  to  that  seal,  its  highest  law  officer  should  be 
effect,  the  question  being  one  exclu-  consulted  and  should  give  the  support 
sively  between  the  sovereignty  issuing  of  his  name  and  authority  to  the  suit, 
the  patent  and  the  patentee."  Field,  He  should  also  have  control  of  it  in 
C.  J.,  in  Boggs  V.  Merced  Min.  Co.,  14  every  stage,  so  that  if  at  an/  time  dur- 
Cal.  365.  To  the  same  effect  see  Jack-  ing  its  progress  he  should  become  con- 
son  V,  Lawton,  10  Johns.  (N.  Y.)  24.  vinced  that  the  proceeding  is  not  well 

8.  U.  S.  V,  Beebe,   127    U.  S.   338;  founded,  or  is  oppressive,  he  may  dis- 

U.  S.  V,  Tichenor,   12  Fed.   Rep.  416;  miss  the  bill."     Miller,  J.,  in  U.  S.  v. 

U.  S.  V,  San  Jacinto  Tin  Co.,  125  U.  S.  Throckmorton,  98  U.  S.  61. 

273;  U.  S.  V,  Hughes,  11  How.  (U.  S.)  01]jeetion  Knst  be  Taken  Below.  —  In 

552;  U.  S.  V.  Marshall  Silver  Min.  Co.,  Western  Pac.  R.  Co.  v,  U.  S.,  108  U.  S. 

129  U.  S.  579;  Colorado  Coal,  etc.,  Co.  510,  it  was  objected  for  the  first  time 

V,  U.  S.,  123  U.  S.  307.  on  appeal  that  it  did  not  appear  that  a 

Hatnre  of  Bill.  —  "A  bill  in  chancery,  suit  brought  by  a  United  States  district 

brought  by  the  United   States  to  set  attorney  to   set   aside  a  land   patent 

aside  and  vacate  a  patent  issued  under  was  brought  under  authority  from  the 

its  authority,  is  not  to  be  treated  as  a  attorney-general.     It  was  held  that  the 

writ  of  error,  or  as  a  petition  for  a  re-  objection,  not  having  been  taken  below, 

hearing  in  chancery,  or  as  if  it  were  a  could  not  be  raised  on  appeal, 

mere  retrial  of  the  case  as  it  was  before  4.  Day  Land,  etc.,  Co.  v.  State,  68 

the    land  office,   with  such  additional  Tex.  526. 

proof  as  the  parties  may  be  able  to  pro-  5.  People  v.  Stratton,  25  Cal.   242: 

duce."     Miller,    J.,   in   U.  S.  v.  Mar-  People,  v.  Center,  66  Cal,  551;    People 

shall  Silver  Min.  Co.,  129  U.  S.  579.  v,  Jacob,  (Cal.  1886;  12  Pac.  Rep.  222. 

Informatioii  in  Vatvxe  of  a  BiU.  —  In  An  information  is,  in  its  substantive 

U.  S.  V.  Hughes,  11  How.  (U.  S.)  552,  characteristics,  a  bill   in   equity,  and 

it  was  held  that  a  land  patent  fraudu-  when  it  concerns  only  the  rights  of  a 

lently  obtained  from  the  government  government,  or  those  whose  nghts  are 

by  one   knowing  that  another  person  under  the  particular  protection  of  the 

has  a  prior  right  to  the  land  may  be  set  government,  is  exhibited  in  the  name 

aside  by  an  information  in  the  nature  of  the  attorney-general  as  the  inform- 

of  a  bill  in  equity,  filed  by  the  attorney  ant;  and  in  the  former  case  a  relator  is 

941  Volume  XII. 


AeUon  to  CaneeL  LAND  PA  TENTS,     Betim  of  PnnbMO 

tion  of  the  attorney-general,  the  action  may  be  brought  in  the 
name  of  the  people  upon  the  relation  of  the  real  party  in  interest,* 

Aa  Aotion  b7  a  Prirato  IndiTidval  to  set  aside  a  patent  is  by  a  bill  in 
equity  or  complaint.* 

4.  Averments  of  Bill  or  Complaint.  —  In  an  action  to  annul  a  pat- 
ent the  mistake  or  fraud  for  which  the  patent  is  attacked  should 
be  specifically  averred.*  A  complaint  in  an  action  in  the  name 
of  the  people,  on  the  relation  of  a  private  individual,  must  state 
the  facts  upon  which  such  individual  bases  his  right  to  attack  the 
patent.^ 

6.  Ketum  of  Purchase  Money.  — In  accordance  with  the  rule  that 
when  the  government  of  the  United  States  seeks  relief  from  a 
court  of  equity,  it  is  as  much  bound  as  an  individual  by  the  rules 
of  equity,*  where  it  seeks  to  cancel  a  patent  on  the  ground  of  a 
mere  error  in  the  issuance  thereof,  the  patentee  being  guiltless  of 
fraud,  the  government  must  offer  to  return  the  purchase  money.* 

In  Cmo  of  Fraud.  —  It  has  been  held  in  at  least  one  case  that  this 

sometimes,    and    in    the    latter    case  bill  should  have  gone  further,  and  set 

always,  named,  who  in  reality  sustains  forth   the  substance,  at  least,  of  the 

and  directs  the  suit.     People  v.  Strat-  acts  constituting  the  fraud,  or  stated 

ton,  25  Cal.  244.  wherein  the  proof  was  false.     See  also 

1.  People  V.  Clark,  72  Cal.  289:  Peo-  Oakland    v.   Carpentier.   21   Cal.   663; 

pie  V,  North  San  Francisco  Homestead,  Semple  v.  Hagar,  27  Cal.  166;  Kelley 

etc.,  Assoc,  38  Cal.  564.  v.  Wallace,  14  Minn.  236. 

Anthorisation  Gaanot   he  Beroked.  —        4.  People  v.  Jackson,  24  Cal.  630. 
When  a  suit  has  been  instituted  in  the        General     ATerment    TuMiiiii^Mit  —  A 

name  of  the  state,  by  the  permission  of  general  averment  that  the  relator  has 

the  attorney-general,  upon  the  relation  such   status  is    insufficient.     Whether 

of  the  real  party  in  interest  seeking  re-  he  has  or  has  not  a  sufficient  status  to 

lief,  and  the  state  has  no  direct  interest  attack   the   patent  is  a  conclusion  of 

in  the  event  of  the  suit,  the  attorney-  law,  to  be  drawn  from  the  facts,  and  is 

general  as  such  has  no  power  to  control  a  question  for  the  court  and  not  for  the 

the  conduct  of  the  suit  or  to  withdraw  pleader.     People  v,  Jackson,  24  Cal. 

his  consent  to  the  use  of  the  name  of  630. 

the  people,  to  the  prejudice  of  the  re-        5.  U.  S.  v.  Budd,  43  Fed.  Rep.  630; 

lator.     People  v.  North  San  Francisco  U.  S.  v.  White,  17  Fed.  Rep.  561 ;  U.  S. 

Homestead,  etc.,  Assoc.,  38  Cal.  564.  v.   San    Jacinto    Tin    Co.,    125   U.   S. 

See  also  People  e^.  Jacobs,  (Cal.  1886)  273. 

12  Pac.  Rep.  222;    People  r.  Clark,  72        6.  U.  S.  v,  Budd,  43  Fed.  Rep.  630. 
Cal.  289.  In   People  v.  Bryan,  73  Cal.  376,  it 

8.  Lee  v.  Summers,  2  Oregon  260:  was  held  that  the  state  cannot  maintain 
Boggs  2/.  Merced  Min.  Co.,  14  Cal.  279;  an  action  for  the  cancellation  of  a  pat- 
Burrows  v.  Rutledge,  76  Wis.  22.  ent  to  swamp  land  for  an  innocent  mis- 

8.  Maxwell  Land-Grant  Case,  121  U.  take  in   the  procedure,   without    first 

S.  325;  U.  S.  V,  Tichenor,  12  Fed.  Rep.  offering  to  return  the  purchase  money. 

415;    U.  S.   V,  McGraw,  12  Fed.   Rep.  See  also  State  v,  Morgan,  52  Ark.  150, 

440.  in  which  it  was  held  that  a  complaint 

In  U.  S.  V,  Tichenor,  12  Fed.  Rep.  in  equity  by  which  the  state  seeks  to 
415,  which  was  a  proceeding  to  set  cancel  its  patent  and  recover  the  posses- 
aside  a  patent  to  a**  settler,"  the  bill  sion  of  lands  held  thereunder  is  insuffi> 
alleged  that  the  patent  was  *'  fraud  u-  cient,  unless  it  offers  to  restore  to  the 
lently  "  obtained  by  means  of  '*  false  defendant  the  purchase  money  and 
proof,*'  but  in  what  the  fraud  con-  taxes  received  from  him,  and  to  pay 
sisted,  or  wherein  the  proof  was  false,  the  value  of  his  improvements,  less  the 
was  not  stated.  The  allegation  was  rents  and  profits  with  which  he  ought 
held    insufficient    on    demurrer.     The  to  be  charged. 
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is  necessary  also  where  it  is  sought  to  cancel  the  patent  on  the 
ground  of  fraud  in  its  procurement.^  Other  and  more  recent 
decisions,  however,  hold  that  such  a  case  is  not  within  the  reason 
of  the  ordinary  rule,  and  that  the  United  States  is  not  bound  to 
offer  in  the  bill  to  return  the  purchase  money.  The  patentee 
loses  not  only  the  land  but  his  money,  as  a  penalty  for  the 
perjury.* 

6.  Defense  of  Iimooent  Purchaser.  —  Although  a  fraud  on  the  part 
of  the  patentee  in  procuring  the  patent  will  justify  the  cancella- 
tion of  the  patent  as  against  the  patentee  or  those  claiming  under 
him  with  notice  of  the  fraud,  yet  to  a  bill  in  equity  to  cancel 
upon  these  grounds  alone,  the  defense  of  a  bona  fide  purchaser 
for  value  without  notice  is  good.* 

ni  Caveats  —  1.  In  OeneraL  —  A  caveat  to  prevent  the  issuing 
of  a  land  patent  is  in  use  in  certain  states.^  In  its  nature  the 
caveat  is  a  species  of  equitable  process  resembling  an  injunction, 
and  is  to  be  governed  by  equitable  rules.*  It  is  simply  a  notice 
filed  with  the  register  of  the  land  office,  objecting  to  the  issue  of 
a  certain  grant,  for  reasons  therein  set  out.*    The  person  entering 

1.  U.  S.  V,  White,  17  Fed.  Rep.  561.  In  In  Colorado  Coal,  etc.,  Co.  v.  U.  S., 
this  case  it  was  held  that  if  the  United  123  U.  S.  307,  the  court  said:  "  It  is 
States  desire  to  enforce  the  penalties  fully  established  by  the  evidence  that 
under  Rev.  Stat.  U.  S.,  §  2262,  which  there  were  in  fact  no  actual  settle- 
provides  that  *'  if  any  person  taking  ments  and  improvements  on  any  of 
such  oath  swears  falsely  in  the  prem-  the  lands,  as  falsely  set  out  in  the  affi- 
ises,  he  shall  forfeit  the  money  which  davits  in  support  of  the  pre-emption 
he  may  have  paid  for  such  land,  and  claims  and  in  the  certificates  issued 
all  right  and  title  to  the  same,"  it  must  thereon.  This  undoubtedly  constituted 
proceed  in  some  appropriate  mode  at  a  fraud  upon  the  United  States  suffix 
law,  where  the  defendant  may  have  a  cient  in  equity  as  against  the  parties 
jury  trial  upon  the  question  of  false  perpetrating  it  or  those  claiming  under 
testimony.  them  with  notice  of  it  to  justify  the 

8.  U.   S.   V.   Minor,    114   U.  S.  233;  cancellation  of   the   patents  issued  to 

U.  S.  V,  Trinidad  Coal,  etc.,  Co.,  137  them.     But  it  is  not  such  a  fraud  as 

U.  S.  i6a     In  the  latter  case  (p.  171)  prevents  the  passing  of  the  legal  title 

the  court  said:   **  The  proposition  that  by  the  patents.     It  follows  that  to  a 

the  defendant,  having  violated  a  pub-  bill   in   equity  to  cancel  the    patents 

lie  statute  in  obtaining  public   lands  upon  these  grounds  alone,  the  defense 

that  were  dedicated  to  otlier  purposes,  of  a  bona  fide  purchaser  for  value  with- 

cannot  be  required  to  surrender  them  out  notice  is  perfect." 

until    it    has    been    reimbursed     the  4.  See  Wilcox  v.  Calloway,  i  Wash, 

amount  expended  by  it  in  procuring  (Va.)38;  Currie  v.  Martin,  3  Call  (Va.) 

the  legal  title,  is  not  within  the  reason  28;  Harper  c.  Bau^h,  9  Gratt.  (Va.)  508; 

of  the  ordinary    rule   that    one    who  Caruthers  v,  Eldridge,  12  Gratt.  (Va.) 

seeks  equity  must  do  equity;  and,  if  670;     Hamilton   v,  McNeil,   13  Gratt. 

sustained,   would    interfere   with    the  (Va.)  389;  Trotter  v,  Newton   30  Gratt. 

prompt  and  efficient  administration  of  (Va.)  582;   Cunningham  v.  Browning, 

the  public  domain.     Let  the    wrong-  i  Bland  (Md.)  299. 

doer  first  restore  what  it  confesses  to  To  Set  Adda  Patent.  —  The  object  of 

have  obtained  from  the  government  by  a  caveat  is  to  prevent  the  issuance  of  a 

means  of  a  fraudulent  scheme  formed  patent,  not  to  set  one  aside.     Wilcox 

by  its  officers,  stockholders,  and  em-  v,  Calloway,  i  Wash.  (Va.)  38. 

ployees,  in  violation  of  law."  5.  Preston    v,  Harvey,  3  Call  (Va.) 

8.  Colorado  Coal,  etc.,  Co.  v,  U.  S.,  501;    Harper  v.  Baugh,  9  Gratt.  (Va.) 

123  U.  S.  307.     See  also  U.  S.  ».  Minor,  510. 

114  U.  S.  243.  6.  "  The  caveat  is   entered  in    the 
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the  caveat  then  takes  from  the  register  a  certified  copy  thereof, 
and  from  the  register  or  surveyor  a  certified  copy  of  the  certifi- 
cate and  plat  of  survey,  and,  within  the  time  prescribed  by  law, 
delivers  such  copies  to  the  clerk  of  the  Circuit  Court;  of  the  county 
in  which  the  land  lies.* 

2.  Prooedure  —  tnmmoiif. —  The  clerk,  having  entered  the  copy  of 
the  caveat,  issues  a  summons  reciting  the  cause  for  which  the 
caveat  is  entered  and  requiring  the  defendant  to  appear  and 
defend  his  right.* 

Trial.  —  On  return  of  the  .process,  the  court  determines  the 
right  of  the  case,  in  a  summary  manner.*  The  trial  may  be 
before  a  jury,  to  determine  any  facts  not  agreed  on,*  or  the  jurv' 
may  be  dispensed  with.'^ 

Onmndi  of  Claim.  —  The  caveat  must  state  the  grounds  on  which 
the  caveator  claims  the  better  title,  and  he  cannot,  on  the  trial, 
abandon  such  grounds  and  prove  a  different  right.* 

Aow  B«tt«r  Bigkt.  —  The  caveator  must  show  a  better  right  to  the 
land  in  controversy  to  be  in  himself ;  he  cannot  recover  upon  the 
weakness  of  his  adversary's  title.  ^ 

SiBMt  of  JndfBMiLt.  —  Where  the  caveat  is  dismissed  upon  its 
merits,  the  caveatee,  upon  filing  a  copy  of  the  judgment  in  the 
land  office,  may  obtain  a  patent.*  If,  however,  the  judgment 
be  in  favor  of  the  caveator,  he  will,  upon  delivering  a  copy  of  the 
same  to  the  land  office,  together  with  a  plat  and  certificate  of  the 
survey,  be  entitled  to  a  grant  of  the  land.* 

land   office,  being   a   caution  against  cient  that  the  court  below  shaU  make 

any  grant  being  issued  to  the  party,  the  facts  agreed  and  ascertained,  or 

for  reasons  plainly  and  definitely  set  the  evidence,  where  the  parol  evidence 

forth  in  the  caveat  itself.    The  caveat  is  in  no  respect  conflicting,  a  pan  of 

is    by    the    register    certified    to    the  the  record  by  its  order.     Hamilton  r. 

County  or  Circuit  Court  of  the  county  McNeil,  13  Gratt.  (Va.)  389. 

in  which  the  land  lies/' etc.    4  Minor's  6.  Harper  v,  Baugh,  9  Gratt.  (Va.) 

Inst.,  pt.  i.,  p.  58.  508;  Trotter  v,  Newton,  30  Gratt.  (Va.) 

1.  Code  Va.,  1887,  g  2338;  4  Minor's  582.      If   the  grounds  on   which    the 

Inst.,  pt.  i.,  p.  58.  caveator  claims  the  better  title  are  not 

la  Marjlaad    the  proceeding  is  be-  suted    the   caveatee   may  move    the 

fore  the  chancellor.     Cunningham  v,  court  either  to  dismiss  the  caveat  or  to 

Browning,  i  Bland  (Md.)  299.  require  the  caveator  to  file  a  specifica- 

8.  Code  Va.,  1887,  §  2329;  Cunning-  tion  of  the  alleged  better  right.     It  is 

ham  V.  Browning,  i  Bland  (Md.)  299.  too  late,   however,   after  the  jury   is 

8.  Code  Va.,  1887,  g  2330.  sworn,   to  object  to  the  form  of  the 

4.  Archer  v.  Saddler,  2  Hen.  &  M.  caveat.     Clements  v,  Kyles,  13  Gratt. 

(Va.)  370;     Hamilton   v.    McNeil,    13  (Va.)468. 

Gratt.  (Va.)  389.  7.  Harper  v.  Baugh,  9  Gratt.  (Va.) 

6.  Hamilton    v.   McNeil,   13    Gratt.  508;  Trotter  v,  Newton,  30  Gratt.  (Va.) 

(Va.)  389.  582. 

Where  a  jury  is  dispensed  with  and  Unless  he    can    show    such   better 

the  whole  case  submitted  to  the  court,  right  the  caveatee  is  entitled   to  the 

it  is  not  necessary  for  the  losing  party  judgment.    Walton  v.  Hale,  9  Gratt. 

to  file  a  bill  of  exceptions  to  the  judg-  (Va.)  194. 

ment  of  the  court,  or  to  move  for  a  8.  Wilson  v    Daggs,  8   Leigh  (Va.) 

new  trial  and,  upon  refusal,  to  except  68t. 

to  (he  opinion  of  the  court:  it  is  suffi-  9.  Code  Va.,  1887,  %  2332. 
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3.  Equity  JuriadiotioiL.  —  A  court  of  equity  may  entertain  juris- 
diction even  where  the  regular  remedy  is  by  caveat,  under  cir- 
cumstances which  render  such  interposition  just  and  proper.* 

1.  Depew  V,  Howard,  i  Munf.  (Va.)  Although  one  may  be  let  iotoa  court 

293;    Lyne  v,  Jackson,  i   Rand.  (Va.)  of  equity  on  grounds  which  he  could 

114.     In  the  latter  case  it  was  held  that  not  have  used  on  the  trial  of  a  caveat, 

where  a  party  applies   to  a  court  of  and  which,  in  fact,  make  another  case, 

chancery  to  prevent  the  issuing  of  a  or  upon  a  case  suggesting  and  proving 

patent  or  an  assignment  of  a  survey,  that  he  was  prevented  by  accident  or 

and  alleges  a  fraud  committed  by  the  fraud  from  prosecuting  his  caveat,  he 

defendant  in  forging  an  agreement  be-  will  not  be  sustained  in  equity  on  such 

tween  him  and  the  complainant,  the  grounds  as  were  or  might  have  been 

court    of    chancery    has    jurisdiction  brought  forward   on   the  trial  of   the 

without    the    party's    resorting    to    a  caveat.     Noland  v,  Cromwell,  4  Munf. 

caveat  in  the  first  instance.     See  also  (Va.)  155.    See  also  Gooseman  v.  Mar- 

Noland  v.  Cromwell,  4  Munf.  (Va.)  155.  tin,  4  Munf.  (Va.)  533. 
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leS  Tenant  in  Possession,  966. 

(jS  Estrays,  966. 

(^)  Joint  Ownership  —  Partnership  Property, 

967. 

Property  of  Feme  Covert,  969. 

Property  Belonging  to  Estate  of  Decedent, 

971. 
ij)  Property  of  Religious  and  Fraternal  Socte' 

ties,  971. 
{k)  Property  in  Custodia  Legis,  972. 
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7^  Property  Stolen  from  Public  Servants^  972. 
[iwl  Ownership  of  Corporate  Property^  973. 
n)  Property  Stolen  or  Purchased  from  ihief 

974- 
/.   The  Intent^  974. 

(i)  /«  General^  974. 

2)  Felonious  Intent ^  974. 

j)  Intent  to  Deprive  Owner  of  Property^  975. 

f.   Guilty  Knowledge^  976. 
.  ^tf«/  ^  Owner's  Consent^  976. 
I.  Description  of  Property^  gjy. 

(i)  General  Rule  as  to  Certainty^  gjj. 

(2)  General  Description — Usual  Names  by  Which 
Articles  Are  Known,  980. 

(3)  Unnecessary  Particularity,  982. 

(4)  More   Certain   Description  Unknown    to  Grand 
fury,  982. 

(5)  Application  of  Rules  of  Certainty  to  Particular 

Cases,  983. 

(a)  General  Statement y  983. 
(  3  )  Description  of  Animals  in  General,  983. 
'  c)  Animals  Ferce  Natura,  987. 
d)  Dead  Animals,  987. 
(  ^  )  Money  —  j9a/r>^  -A^(^/«  and  Bank  Bills,  987. 

aa.  Description  of  Money  Generally,  987. 

^^.  Value,  991. 

rr.  j9a;7>&  W^/^j  and  Bank  Bills,  992. 
(/)  Written  Instruments  —  Valuable  Papers^ 

aa.  y«  General,  993. 
^^.  Checks,  Notes,  and  the  Like,  994. 
r^.  Receipts,  994. 
^^/.  Bonds,  995. 
^^.  Railroad  Tickets,  995. 
y.  Fo/i;^,  996. 

(i)  In  General,  gg6, 

(2)  Statutory  Offense  —  Value  Disregarded^  996. 

(3)  Sufficiency  of  Allegation,  997. 

(a^  Generally,  997. 

(^)  Aggregate  Value  of  Several  Articles^  998. 
>i.  Larceny  from  Dwelling  House,  999. 
/.  Larceny  from  Person,  1000. 
«.  Larceny  by  Servant,  looi. 

«.  Larceny  by  Bailee  and  After  Breach  of  Trust,  looi. 
o.  Property  Stolen  in  Another  Jurisdiction,  looi. 
/,  Former  Conviction  or  Second  Offense,  1003. 

IV.  DUPUCITT  —  JOIVDSB  OF  COVHTB  AMD  0FFEH8E8»  IOO3. 

1.  Conviction  of  Lesser  Offense,  1003. 

2.  Variation  of  Charge  in  Separate  Counts,  1005. 

3.  Larceny  of  Several  Articles,  1006. 
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4,  Joinder  of  Offenses  in  Separate  Counts^  1008. 

a.  Generally^  1008. 

b.  Application  of  Rule  to  Particular  Cases^  1009. 
r.  Election^  loio. 

T.  IV8TBirCTI0V8»  lOIO. 

1.  GenercUly^  10 10. 

2.  Definition  of  Offense^  10 12. 

3.  Vctlue^  10 1 2. 

4.  Ownership  and  Possession^  1013. 

5.  Intent^  10 14. 

YI   TSBDICT  AVB  JlTBGHEVT,  IOI6. 

1.  /«  General y  1016. 

2.  General  Verdict y  10 16. 

3.  Finding  of  VcUue^  1017. 

4.  Judgment y  10 18. 

• 

CROSS-REFERENCES. 

See  generally  article  EMBEZZLEMENT^  vol.  7,  p.  410,  and  appro- 
priate  titles  of  kindred  offenses  throughout  this  work. 

L  Defivitioh.  —  Larceny  is  the  fraudulent  taking  and  carrying 
away  of  the  personal  property  of  another  without  claim  or  right, 
with  the  intention  of  converting  it  permanently  to  a  use  other 
than  that  of  the  owner,  without  his  consent.* 

IL  JxnftiSDiCTiov  —  Tebeitobial  BoYXBEievTT  —  1.  In  OeneraL 
—  As  a  general  rule,  the  courts  of  one  state  cannot  take  cogni- 
zance of  a  crime  committed  in  another  state.  This  general 
principle  has  been  considered  elsewhere,*  but  other  questions  of 
a  like  character  have  developed  from  this  general  principle  which 
are  in  a  sense  peculiar  to  the  offense  under  treatment. 

2.  Property  Stolen  in  One  Connty  and  Conveyed  into  Another.  —  If 
property  is  stolen  in  one  county  and  carried  into  another,  juris- 
diction to  try  the  offender  is  in  either  county.'     To  this  extent 

1.  Whart.  Criminal  Law  (loth  ed.),  Louisiana.  —  State  v.  McCoy.  42  La. 

g  862.  Ann.  228. 

For  a  full  discussion  of  what  const!-  Massachusetts.  —  Com.  v,  Rubin.  165 

tutes  larceny,  see  article  Larceny,  Am.  Mass.    453;     Com.    v.   Rand,   7   Met. 

and  Eng.  Encyc.  of  Law.  (Mass.)  475. 

8.  See    article  Indictments,   Infor-  Missouri.  —  State  v.  Smith,  66  Mo. 

MATiONs,  and  Complaints,  vol.  10,  p.  62;  State  v.  Ware,  62  Mo.  597;  State  r. 

344.  Hatch,  91  Mo.  568. 

i,  Alabama.  —  Aaron     v.     State,    39  Nebraska,  —  Hurlburt  v.  State,  (Neb. 

Ala.  684;  Kidd  v.  State,  83  Ala.  58.  1897)  72  N.  W.  Rep.  471. 

California.  —  People    v.   Garcia,    25  Nevada.  —  State   v.   Brown,  8    Nev. 

Cal.   531;    People  v.  Robles,  29  Cal.  208. 

421;  People  V.  Scott,  74  Cal.  96.  New  York.  —  Hasklns  v.  People,  16 

Indiana. — Jones   v.   State,   53   Ind.  N.  Y.  348:  People  v.  Gardner,  2  Johns. 

335-  (N.  Y.)  477. 

Kansas.  —  State    v.  Price,    55    Kan.  South  Carolina.  —  State  v.  Bryant,  9 

606.  Rich.  L.  (S.  Car.)  113. 
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the  authorities  are  in  harmony,  following  the  common-law  doc- 
trine, it  being  considered  that  the  laws  of  the  same  sovereignty 
have  been  violated,  no  matter  in  which  of  several  counties  the 
larceny  may  have  been  committed.^ 

8.  ^operty  Stolen  in  Foreign  Conntry  or  Sifter  State.  —  There  is 
an  irreconcilable  conflict  of  authority  upon  the  question  as  to 
whether,  in  the  absence  of  statute,  a  person  who  steals  property 
in  one  state  or  country  and  conveys  it  into  another  may  be  prose- 
cuted in  the  state  or  country  into  which  it  is  conveyed.  In  Eng- 
land the  question  was  resolved  in  the  negative,  without,  it  seems, 
any  dissent.*     In  several  of  the  United  States  the  English  doc- 

Ttxas,  —  ConneU   z/.   State,   2    Tex.  victed  of  a  misdemeanor  in  Comal,  the 

App.  422;  Roth  V,  State,  10  Tex.  App.  amount  found  to  have  been  in  his  pos- 

27;  McEl m array  t/.  State,  21  Tex.  App.  session  in  Comal  being  less  than  the 

691;  Cox  V,  State,  43  Tex.  loi.  sum  (twenty  dollars)  necessary  to  con- 

Virginia.  —  Com.  v.  Cousins,  2  Leigh  stitute     felony    under    the    statute." 

(Va.)  708.  Roth  V.  State,  10  Tex.  App.  29. 

Pztiperty  Taken  into  Gonnty  by  Aooom-  Compound  Laroeny.  —  Where  the  stat- 

plioo.  —  Where      stolen       goods      are  ute  provides  that  the  jurisdiction  is  in 

brought  into  a  county  by  accomplices  either  county  when  property  is  stolen 

of    the    thief,   who    afterwards    joins  in  one  county  and  carried  to  another, 

them,  he  may  be  convicted  in  the  lat-  it  is  but  an  affirmance  of  the  common- 

ter  county.     Com.  v»  Dewitt,  10  Mass.  law  rule,  and  not  an  enlargement  of  it, 

154.  and  does  not  extend  to  compound  lar- 

Train  Failing  tlmmghConntiei.  —  One  ceny.     If    goods    are    stolen    from    a 

who  entered  a  railroad  car  in  a  county  dwelling  house  in  one  county  and  car- 

with  intent  to  commit  larceny  therein,  ried  into  another,  the  only  prosecution 

and   with  the  same  intent   remained  that  can  be  instituted  in  the  latter  is 

therein  until  the  car  passed  into  an-  for  simple  larceny.     Smith  z/.  State,  55 

other  county,  and  there  committed  the  Ala.  59.     See  also  Gage  v.  State,  22 

offense,  may  be  tried  for  the  offense  in  Tex.  App.  123. 

the  latter  county.     Powell  v.  State,  52  1.  State  v,  Le  Blanch,  31  N.  J.  L.  82, 

Wis.  217.  Simmons  v.  Com.,   5  Binn.  (Pa.)  617; 

Thnn  One  Diitriot  to  Another  of  8am,e  Henry  v.  State,  7  Coldw.  (Tenn.)  333. 

Coonty.  —  The  rule  as  to  counties  is  ap-  See  also  the  cases  in  the  next  succeed- 

plied  to  the  bringing  of  stolen  property  ing  section,  which,  in  the  main,  indi- 

from   one  district  to    another  of   the  cate  the  same  rule  where  property  is 

same    county.       Henry    v.    State,    7  carried   from   one  county  to  another, 

Coldw.  (Tenn.)  331.  though  a  different  question  is  adjudi- 

Statntory  OfEbnse  Falling  within  Bnle.  cated  by  them. 

—  In  State   v,  Kyle,  14  Wash.  550,  it  It  Beqniret  Ho  Statute  to  authorize  a 

was  held   that  the  offense  of  stealing  prosecution  in  the  county  into  which 

neat  cattle,  under  a  statute  providing  stolen  goods  are  brought  when  the  theft 

for  such  offense,  fell  within  the  mean-  was    committed    in    another    county, 

ing  of  the  statute  which  provided  that  Hurlburt  v.  State,  (Neb.  1897)  72  N.  W. 

a  prosecution  for  larceny  might  be  had  Rep.  471. 

either  in  the  county  where  the  prop-  8.  Reg.  v,  Madge,  9  C.  &  P.  29,  38 

erty  was   first    taken   or  in  one   into  E.   C.   L.  23;  Butler's  Case,  13  Coke 

which  it  was  brought  by  the  thief  after  53;  Rex  v.  Anderson,  2  East  P.  C.  772; 

it  had  been  taken  in  another  county.  Rex  v.  Parry,  2  East  P.  C.  773;  Rex  v. 

When  Only  Fart  of  Froperty  is  Canied  Prowes,  i  Moo.  C.  C.  349;  the  last  four 

Out  of  County. — "  If  defendant    stole  being  ri'/^i/ in  Worthington  t/.  State,  58 

twenty  dollars  in  Guadalupe  county,  Md.  408,  in  which  case  it  was  said  that 

but  the  proof  showed  him  in  posses-  the  goods  in  each  of  those  cases  had 

sion    of    only   ten   dollars  in    Comal,  been  stolen  in  countries  to  which  the 

whilst  he  might  be  convicted  of  a  fel-  common  law  did  not  extend,  and  had 

ony   in  Guadalupe,  if  there  tried,  he  been  brought  into  England;   that  the 

could,  under  such  proof,  be  only  con-  law  of  England  had  been  since  changed 
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trine  has  been  followed/  in  some  until  the  practice  was  altered  by 

statute.'  In  other  states  the  opposite  rule  has  obtained  in 
analogy  to  the  common-law  rule  as  to  property  stolen  in  one 
county  and  conveyed  into  another,  it  being  considered  that  the 
continued  wrongful  possession  in  the  state  into  which  the  prop, 

erty  is  brought  is  a  fresh  offense  or  a  new  taking  against  the  laws 
of  the  latter,  and  that  evidence  of  the  original  taking  is  proper  to 

evince  the  animum  furandi  in  the  state  where  the  property  is 
conveyed.* 

by   Act    of    Parliament,   and    that    it  ceny  committed  in  the  state  of  Indi- 

seemed,  therefore,  that  the  decisions  in  ana.     Kiser  v.  Woods,  60  Ind.  541. 

those  cases  would  have  been  different  8.  People  v.  Burke,  11  Wend.  (N.  Y.) 

if   the  common   law  of  England  had  129;  Haskins  v.  People,  16  N.  Y.  348; 

formed  a  part  of  the  law  of  the  country  People  v.  Gardner,  2  Johns.    (N.    Y.) 

in  which  the  goods  had  been  stolen.  477;  Henry  v.  State,  7  Coldw.  (Tenn.) 

So  far  as  respects  goods  stolen  in  331;     Simpson    v.    State,    4    Humph. 

Scotland,  it  was  said  that  this  inconven-  (Tenn.)  456;    State    v.    Mathews,    87 

ience  was  remedied  by  statute  of   13  Tenn.  690. 

George  HI.,  c.  31.     La  Vaui  v.  State,  40  8.  Connecticut  —  Rex  v.  Peas,  i  Root 

Ala.  45;   Simmons  v.  Com.,  5  Binn.  (Conn.)  69;  State  v.  Ellis,  3  Conn.  185. 

(Pa.)  617.  Illinois,  —  Stinson  v.  People,  43  111. 

In   Canada.  —  By    statute    one    who  397. 

brings  into  Canada  goods    stolen   in  lotoa,  —  State  v.   Bennett,    14   Iowa 

any  other  country,  knowing  them   to  479. 

have  been  so  stolen,  and  in  such  man-  Kentucky,  —  Ferrill  v.  Com.,  i  Duv. 

ner  that  the  laws  of  Canada  would  (Ky.)  153. 

constitute  it  a  felony,  is  guilty  of  lar-  Maine,  —  State    v.    Underwood,    49 

ceny    there,   and    punishable    in    the  Me.  181. 

same  manner  as  if   the  stealing  had  Maryland,  -^  Cummings  v.  State,  1 

taken -place  in  Canada.    32  &  33  Vict.,  Har.  &  J.  <Md.)  340;   Worthingtoir  p. 

c.  21,  $  X12;  24  &  25  Vict.,  c.  96,  §  114;  State,  58  Md.  408. 

Reg.  V.  Hennessy,  35  U.  C.  Q.  B.  603.  Mvstachusetts.  —  Ccmi.   v,  CalUas.  I 

L  Lee  v.  State,  64  Ga.  203;  Beal  v.  Mass.  116;   Com^  v,  Ai^iews,  s  Mass. 

State,  15  Ind.  378;   State  v.  Reonnals,  14;    Com.   v.   White,   123   Mass.  433, 

14  La.  Ann.  276;  State  v,  Le  Blanch.  31  Com.  v.  Holder,  9  Gray  (Mass.)  7. 

N.  J.  L.  82;   Stale  v.  Brown,  i  Hayw.  Mississippi,  —  Watson    v.    State,   36 

(N.   Car.)   100;    Simmons  v.  Com.,   5  Miss.  593. 

liinn.    (Pa.)    617;     Com.    v,  Dunn,   8  Nevada,  —  State  v.  Newman,  9  Nev. 

Phila.  (Pa.)  605;  Strouther  v.  Com.,  92  48;  Sute  v.  Brown,  8  Nev.  208. 

Va.  789.  Oregon,  —  State  v,  Johnson,  2  Ore- 

In  Beal  v.  State,  15  Ind.  378,  it  was  gon  115;   State  v,  Bameit,  15  Oregon 

said:    **  Our  criminal  law  is  entirely  77. 

statutory,  and  not  of  common-law  ori-  Vermont,  —  State  v,  Morrill,  68  Vt. 

gin.     Our  grand  pury  is  a  local  tribunal  60;  State  v.  Barilett,  11  Vt.  650.    See 

and  cannot  inquire  into  offenses  com-  also  U.  S.  v,  Tolson,  i  Cranch  (C.  C.) 

mitted  out  of  its  jurisdiction  *'     But  it  260;    U.  S.  v.  Haukey,   2  Cranch  (C. 

is  also  held  in  Indiana  that  obtaining  C.)65;    U.  S.  v.  Mason,  2  Cranch  (C. 

money  in  Ohio  and  accompanying  the  C.)  410. 

prosecutrix  with  it  into  Indiana,  with-  VnrtiMr  Confliet.  —  There  is  a  further 

out  any  other  act,  would  hardly  war-  conflict  in  the  authorities  in  the  United 

rant  the  conclusion  of  felonious  taking;  States,  in  that  in  some  of  them,  while  the 

but  that  if  the  accused  left  the  prose-  common-law  doctrine  as  to  counties  is 

cutrix  after  reaching  Indiana  and  took  applied   between  the  states,  it  is  not 

the  money  with  him,  it  might  be  held  applied  when  the  property  is  brought 

a  felonious  taking,  if  the  original  at-  from  a  foreign  country  into  the  state, 

tempt  of  obtaining  the  money  in  Ohio,  Com.   v.   Uprichard,   3    Gray   (Mass.) 

with  the  intent  of  so  taking  it  in  Indi-  434;  Stanley  r  State,  24  Ohio  St.  166. 

ana,  was  felonious,  and  that  in  such  a  Bui,  on  the  other  hand.  In  several  of 

case  the  taking  would  amount  to  a  lar-  the  states  the  courts  have  refused  to 

900  Volume  XH. 


Jorifldiotion.                                   LARCENY.  Territorlftl  Sovereignty. 

Stotstory  Bemedj.  —  This  conflict  of  authorities  has  been  very  gen- 
erally overcome  by  statute,  the  legislature  undertaking  to  punish 
as  an  offense  the  bringing  of  stolen  property  into  the  state,  thus 

codifying  the  settled  principle  of  the  common  law  which  was 
applicable  to  counties  and  extending  it  to  neighboring  states  and 
foreign  countries.^ 

4.  Juriidietion  of  Local  Courts.  —  The  jurisdiction  of  local  courts 
is  generally  governed  by  statute,  and  is  usually  made  dependent 
upon  the  grade  of  the  offense,  regulated  by  the  value  of  property 
involved  or  otherwise.* 

recognize  any  distinction  between  the  tect  to  the  full  extent  that  it  must  pro- 
case  of  property  stolen  in  a  foreign  tect  one  of  its  own  citizens,  is  not  only 
country  and  brought  into  the  state  and  not  a  matter  of  indifference  to  the 
the  case  of  property  stolen  in  a  sister  state,  but  is  a  flagrant  contempt  of  its 
state  and  brought  into  the  state.  State  authority,  and  it  is  eminently  proper 
V,  Underwood,  49  Me.  189;  State  v,  that  the  state  should  treat  it  as  a 
Bartlett,  ii  Vt.  650;  State  v.  Morrill,  crime,  if,  in  the  opinion  of  the  legisla- 
68  Vt.  60.  See  also  Worthington  v.  ture,  the  peace  and  good  order  of  the 
State,  58  Md.  408.  state  demand  its  punishment." 

1.  See  geneztdly  La  Vaul  v.  State,  40  8.  People  v,  Rawson,  61  Barb.  (N. 

Ala.  44;   Alsey  v.  State,  39  Ala.  664;  Y.)  619;   Cora,  v,  Byce,  8  Gray  (Mass.) 

State  V.  Seay,  3  Slew.  (Ala.)  123;  Peo-  461. 

pie  V.  Staples,  91  Cal.  23;   People  v.  For  Bxampld,  in  Florida  the  code  pro- 

Williams,  24  Mich.  166;  Hemmaker  v,  vision  giving   justices    of    the   peace 

State,  12  Mo.  453;   State  v.  Butler,  67  jurisdiction  of  larceny  cases  where  the 

Mo.  61;   State  v.  Kief,  12   Mont.  92;  value  of  the  property  does  not  exceed 

Haskins  v.  People,  16  N.  Y.  348;  Peo-  twenty  dollars  was  held  to  be  constitu- 

ple  V.  Burke.   11  Wend.  (N.  Y.)  129:  tional,   and    one    charged    with    such 

S|i»te  z^..  Mathews,  87  Tenn.  690.     See  offense  is  not  entitled  to  presentation: 

aifip  snpra^  IL  2.  Property  Stolen  in  One  before  a  grand  jury.     The  -term  ''  petit 

C^inniy  anil  Conveyed  into  Another,  larceny,"  as  used  in  the  constitutton/ 

YaUdi^ef  StetatM.  —  Whenever  ques-  does  not  thereby  establish  the  grade  of 

tioned,  such  statutes  have  been  held  crime  as  at  common  law.     jS'x^/.  Bell, 

tOibe    valid.    State    v.    Mathews,  87  19  Fla.  608. 

Tenn,' 691;  People  t/.  Burke,  11  Wend.  In   South   Carolina^    by  statute,   the 

(N.  Y.)  129;  Alsey  v.  State,  39  Ala.  664;  larceny  of  live  stock  was  made  a  sepa- 

State  t/.  Butler,  67  Mo.  61;  Hemmaker  rate  offense  and  punishable  by  impris- 

V,  State,  12  Mo.  453:    People  7>,  Wil-  onment  in   the   penitentiary,   without 

liams,   24  Mich.    156,   in   which    case  regard  to  the  value    of   the  animal. 

Cooley,  J.,  said:    *'  Now,   it  may  be  Such  offense    was  held  not  to  come 

true  that  this  wrong  would  not  have  within  the  statute  conferring  jurisdic- 

been  an  offense  within  this  state  at  the  tionof  all  larcenies,  where  the  property 

common  law;  but  that  does  not  pre-  is  of  less  value  than  twenty  dollars,  on 

vent   its    being  made  so  by  statute,  justices  of  the  peace.    State  z/.  Moore, 

Many  trespasses  upon  individual  rights  30  S.  Car.  69. 

are  made  punishable  because  the  in-  Kcrging  Petit  Laroeiiiflt.  —  If  a  jus- 

terest  society  has  in  suppressing  such  tice  of  the  peace  has  jurisdiction  of 

disorders  is  such  that  they  may  prop-  petit  larcenies,  he  cannot  merge  dis- 

erly  be  treated  as  offenses  against  soci-  tinct  petit  larcenies  so  as  to  constitute 

ety.    The  present  is  a  case  of  trespass  grand    larceny,    and    then    bind    the 

upon  private  right,  begun,  indeed,  in  offender  over  to  the  grand  jury  for  that 

another  state,  but  continued  into  our  offense.     Brown  9.  State,  105  Ala.  117. 

own,  and  which  the  paramount  law  of  Seeond     Offmse.  —  An    indictment 

the  land  requires  that  we  should  see  charging  a  second  offense  of  petit  lar- 

righted    on    demand     of    the    party  ceny  charges  a  felony,  and  a  county  or 

aggrieved.      The    persistence    in    the  corporation  court  has  no  jurisdiction 

wrong  here,  then,  as  against  the  right  to  try  the  offense.     Rider  v.  Com.,  16 

of  one  whom  the  state  is  bound  to  pro-  Gratt.  (Va.)  499. 
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5.  Jnriidictioiial  Facto  Determined  by  Indictment  —  Jurisdictional 
facts  are  determined  by  the  value  of  the  property  as  laid  in  the 
indictment,  and  not  by  the  value  as  ascertained  by  the  verdict  of 
the  jury.* 

m  The  Ihdictmeht,  Ihfobmatiov,  ob  CoKPLAnrT  —  I.  FomL 

—  As  to  the  caption,  conclusion,  and  other  matters  of  form,  see 

article  INDICTMENTS,  Informations,  and  Complaints,  vol.  lo, 

p.  344. 
2.  Bnle  of  Certainty  in  Charging  Offense  —  a.  Generally. — 

The  indictment,  information,  or  complaint  should  state  such  facts 

as  necessarily  import  the  crime  with  which  the  defendant  is 

charged,*  with  such  certainty  as  to  enable  the  accused  to  prepare 

his  defense  or  to  plead  a  judgment  in  bar  of  another  prosecution 

for  the  same  offense.* 

*.  Immaterial  Inaccuracy,  Informality,  or  Imperfec- 
TION.  —  Certainty  to  a  certain  intent  in  every  particular,  as  at 
common  law,  is  not  required  under  statutes  defining  the  offense.* 
Neither  a  mere  informality  *  nor  other  imperfection  which  does 
not  tend  to  prejudice  the  substantial  rights  of  the  defendant  will 
vitiate  the  indictment  or  information.* 

c.  Statutory  Offense  —  Language  of  Statute.  —  If  the 
indictment  is  for  a  statutory  offense,  it  is  generally  sufficient  to 

L  McLean    v.    State,   23    Fla.    281;  for  an  indictment  to  charge  that  the 

State  V.  Stingley,   10  Iowa  488;    Har-  defendant  stole,  without  alleging  any 

berger  v.  State,  4  Tex.  App.  26.  other    facts     or    ingredients    0/    the 

8.  People  V.  Williams,  35  Cal.  671;  offense,   and    indictments    thereunder 

People  V,  Moore,  37  Hun  (N.  Y.)  84;  were  held  to  be  insufficient.     Williams 

State  V.  Miller,  34  Tex.  535.  v.  State,  12  Tex.  App.  395;    Young  v. 

See  generally,  for  a  treatment  of  the  State,    12    Tex.    App.    614;      Hodges 

general  principles  stated  in  this  sec-  v.  State,  12  Tex.  App.  554;   Brown  v. 

tion,    article    Indictments,    Informa-  State,   13  Tex.  App.  347;    Flores    v. 

TiONS,    AND    Complaints,   vol.    10,   p.  State,  13  Tex.  App.  337.    The  principle 

344.  has  also  been  applied  to  a  form  omit- 

8.  People  V.  Williams,  35  Cal.  671;  ting  a  sufficient  description  of  the  prop- 

Norris  v.  State,  33  Miss.  373.  erty  stolen.    Randall  v.  State,  132  Ind. 

Charge  by  Inferonoe,  —  A  charge  must  539. 

be  in  direct  terms,  and  the  allegation ^  4.  State  v.  Miller,  34  Tex.  535. 

must  not  be  inferentially  made.   Smith  6.  King  r.  State,  44  Ind.  285;  Heath 

V.  State,  (Tex.  Crim.  App.  1897)  42  S.  7'.  State,  loi  Ind.  512;  State  v.  White, 

W.  Rep.  302.  129  Ind.  153. 

Matters  of  Jndidal  Knowledge.  —  An  6.  Oats  v.  U.  S.,  (Indian  Ter.  1897) 

indictment  for  the  theft  of  ahorse  need  38  S.  W.  Rep.  673;   State  v.  Sweeney, 

not  allege  that  the  horse  is  corporeal  56  Mo.  App.  409. 

property,  because  all  courts  judicially  Verbal   and  OrammatlMl  InMOumeiei 

know    this    fact.     Damron    v.    State,  and    Misnomers.  —  Verbal    and    gram- 

(Tex.  Crim.  App.  1894)  27  S.  W.  Rep.  7.  matical   inaccuracies    and    misnomers 

Statutory  Abridgment  of  Bnle.  —  The  will  not  render  the  indictment  invalid 

legislature  has  no  power  to  prescribe  a  where  they  do  not  affect  the  sense,  and 

form   of  indictment  which   dispenses  the  words  as  well  as  the  meaning  can 

with  the  allegation  of  the  facts  which  be  determined  from  the  context  by  per- 

constitute  the  offense  and  permits  the  sons    of   ordinary    intelligence.      See 

allegation  of  a  mere  conclusion  of  law  generally  article  Indicfments.  Ikfor- 

instead.     This  principle  was  applied  to  mations,  and  Co^iplaints,  vol.   10,  p. 

a  statutory  form   making  it  sufficient  344. 

©52  Volume  .XII. 


V. 


Indietinmit,  InformAtioB,  LARCENY*  n  Complftint 

charge  it  in  the  language  of  the  statute,^  though  it  is  not  abso- 
lutely necessary,  but  a  full  and  clear  description  will  suffice  if 
none  of  the  essentials  of  the  ofTense  are  omitted.' 

d.  Allegations  in  the  Disjunctive.  —  Allegations  in  the 

disjunctive  form  are  not  generally  sufficiently  certain,  unless  con- 
necting synonymous  phrases,  in  which  case  they  are  permissible.* 

e.  Surplusage.  —  Unnecessary  and  irrelevant  matter  in  an 
indictment  may  generally  be  treated  as  surplusage  if,  when 
stricken  out,  enough  remains  sufficiently  to  charge  the  larceny.^ 

1.  State  V.  Leavitt,  66  Me.  440;  Peo-  the  nature  of  the  case,  but  such  words 

pie  V.  Moore,  37  Hun  (N.  Y.)  84;  State  may  be  rejected  as  surplusage.     State 

V.  Benjamin,  7  La.  Ann.  47;  People  v.  v.  Comings,  54  Minn.  364. 

Garcia,  25  Cat.  531;  Aiken  v.  State,  73  S.  Potter  v.  State,  39  Tex.  388. 

Ga.  812;  State  v,  Reis,  9  Wash.  329.  '*0r,"  Conneeting  ftpumjmoiwi  Fhraaei 

Saftrence  to  Statate.  —  An  indictment  in  a  statute,  may  be  used  in  an  indict- 

for  a  particular  kind  of  larceny  under  ment.    State  v.  Harper,  64  N.  Car.  129; 

a  special  statute  need  not  allege  that  it  State    v.    Brookhouse.    10    Wash.   88, 

was  found  under  that  statute,  but  it  is  where  the  information  charged  that  the 

sufficient  if  it  charges  the  offense  for  defendant  did  "  take,  steal,  drive,  or 

which  the  statute  provides.     Mukes  v.  lead  away  twenty-five  head  of  cattle,*' 

Com.,  (Ky.)  1893)  21  S.  W.  Rep.  529.  etc.,  in  the  language  of  the  statute; 

S.  State  V.  Crawford,  38  S.  Car.  330.  People  v.  Smith,  15  Cal.  408.     See  arti- 

See  generally  article  Indictments,  In-  cle   Indictments,  Informations,  and 

FORMATIONS,  AND  COMPLAINTS,  Vol.  lO,      COMPLAINTS,  Vol.   lO,  p.  344. 

p.  344.  AltflmatlTe  Allegation  at  to  IMspotitioii 

Eqnivalont  Words  are  sufficient.     Peo-  of  Property.  —  Where    the    indictment 

pie  V,   Lopez,  90  Cal.  571:    Holly  v.  charged    that    the  defendant  fraudu- 

State,  54  Ala.  238;  State  z/.  Hickman.  8  lently  converted   the   property   to  his 

N.  J.  L.  299;  State  v,  Vanderlip,  4  La.  own  use**  or  otherwise  [did]  dispose  of 

Ann.  444;   Spittorfl  v.  State,  108  Ind.  the  same,"  it  was  held  bad  pleading 

171.     Except  where  the  statute  uses  and  insufficient  when  objection    was 

technical    words    in     describing    the  taken  by  special  demurrer.    Sanders 

offense,  as  **  feloniously,"  which  can-  v.  State,  86  Ga.  717. 

not  be  dispensed  with.     Dull  v.  Com.,  4.  Sanders    v.    State,   55   Ark.  365; 

95  Gratt.  (Va.)  965.  State  v.  White,  129  Ind.  153;  Travis  v, 

Btatatory  and  Common-law  (hboM. —  Com.,  96  Ka.  77;   Com.  v,  Simpson,  9 

Where,  under  statute,  larceny  may  be  Met.  (Mass.)  138;  McCarney  v.  People, 

committed  in  several  ways,  some  of  83  N.  Y.  408;  State  v,  Darden,  117  N. 

which  would  not  constitute  the  offense  '  Car.  697;   State  v.  Lee  Ping  Bow,  10 

at  common  law,  the  indictment  should  Oregon  27.     See  also  the  various  sec- 

inform   the  accused   in   which  of  the  tions  throughout  this  article, 

ways  he  is  charged,  and  an  indictment  When  the  offense  charged  in  the  In. 

in  the  common  form  will  not  be  good  dictment  is  petit  larceny  set  out  in  the 

for  a  statutory  larceny  not  existing  at  precise  terms,  "  feloniously  did  take, 

the  common  law.     State  v.  Henn,  39  steal,  and  carry  away,"  the  addition  of 

Minn.  464  [citing  People  v.  Dumar,  106  the  words  **  and  kill  "  does  not  change 

N.  Y.  502;  People  v,  Dimick,  107  N.  Y.  the  character  of  the  offense.    These 

13].     But  see  the  contrary  view  in  Ana-  two  words  might  be  stricken  out  as 

ble  V,  Com.,  24  Gratt.  (Va.)  566;  Dowdy  mere  surplusage.    State  v,  Johnson,  30 

V,  Com.,  9  Gratt.  (Va.)  727;  Leftwick  v.  La.  Ann.  305. 

Com.,  20 Gratt.  (Va.) 716;  Price  V.  Com.,  Unvaluod  ArtiolM  in  an   indictment 

21  Gratt.  (Va.)  846.  may  be  rejected  as  surplusage.    State 

Common-law  Torms   Intoijoetod—  Bur-  v.  Vanderlip,  4  La.  Ann.  444.    See  also 

plnaage.  —  Where   the  offense  charged  State  v,  McClung,  35  W.  Va.  285. 

is  not  larceny  at  common  law,  the  fact  "Of  tiio  Ctoods  and  Chattali,"  added  to 

that  several   terms   or  formal    words  a  charge  of  larceny  of  money  or  bank 

which  are  used  in  indictments  for  lar-  bills,  may  be  treated   as  surplusage. 

ceny  at  common  law  are   interjected  Eastman  z/.  Com.,  4  Gray  (Mass)  416; 

into  the   indictment  does  not  change  Reg.  v.  Radley,  2  C.  &  K.  974,  61  £.  C. 
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If,  however,  the  indictment  contains  unnecessary  specifications 
as  material  description  of  the  offense,  the  proof  must  correspond 
with  such  allegations.' 

/.  Attempt  to  Commit  Larceny.  —  Sec  article  Attempts, 
vol.  3,  p.  97. 

8.  Partteolar  AUegatioDs  and  AT«nimtt — a.  The  Taking  and 
Carrying  Away.  —  »•  TOiiig,  being  one  of  the  ingredients  of 
the  offense  of  larceny,  must  be  alleged  in  some  way  sufficient  to 
show  the  trespass.* 

Th«  Aiporuii»  must  also  be  alleged,  though  in  several  cases  the 
courts  have  given  conflicting  constructions  to  the  sufficiency  of 
this  allegation.* 

L.  974;    Reg.  V.  Sannders,  10  U.  C.  Q.  State  v.  Lee  Van  Van,  10  Oregon  365. 

B.  544.  See  also  Dam  wood  v.  State,  i    How. 

Th»  Word  *'Yall,'*  in  the  expression  (Miss.)  262. 

**  took  and  carried  away  a  sack  fall  of  S.  ''CSurry   Away."  —  The    allegation 

corn/'    is    surplusage.      Newsom    v.  that  ihe  accused  **  did  steal,  take,  and 

State,  107  Ala.  133.  carry  "  has  been  held  sufficient  though 

1.  Morris  V,  State,  97  Ala.  82.     See  the  word  **  away  "  was  by  oversight 

also    article    Indictments,    Informa-  omitted  after  the  word  "  carry/'  be- 

TiONS,  AND  Complaints,  vol.  10,  p.  344.  cause  the    word    "  steal  "    implied  a 

8.  Hawkins,    in    his    Pleas    of    the  carrying  away.     State  v.  Parry,  48  La. 

Crown,  vol.  i,  p.  134,  ciud  in  State  v.  Ann.  1^3:  State  v.  Mann,  25  Ohio  St. 

McCoy,  89  N.  Car.  468,  lays  down  the  668.     Contra,  Com.  v.  Adams,  7  Gray 

doctrine  that  **  every  indictment  of  lar-  (Mass.)  43.     In  Alabama  also  it   was 

ceny  must  have  the  yt ox^s  felonue  cepit,  held   that  the  omission    of  the   word 

as  well  as  asporiavit;  from  whence  it  *'  away  *'  rendered  an  indictment  bad 

follows  that  if  the  party  be  guilty  of  110  in  •  a  case  where,  though  it  was   not 

trespass  in  taldng  the  goods,  he  cannot  alleged  chat  the  defendants  sto&e,  took/ 

be  guihy  of  felony  in  carrying^  them  '  and  carried,  it  was- alleged,  that  they 

away."                                                       -  "feloniously     took      and  -•  carried.'*r 

"  The  Word  '  Take '  has  a  definite  and  Roitntree  v.  State,  58  Ala.  383. 
welUunderstood  significance  in  connec-  AapttrtatUuL  Ineliided*  ia-Tddag; «—  In 
tion  with  the  offense  of  larceny,  and  Texas,  by  statute,  a  taking  of  the  prop- 
implies  a  trespass,  and  the  averment  erty  includes  a  carrying  away  thereof. 
*did  wrongfully  and  feloniously  take.  In  other  words,  the  theft  is  complete 
steal,  and  carry  away '  involves  the  when  the  property  has  gone  into  the 
possession  and  the  wrongful  taking  of  possession  of  the  thief,  and  it  is  not 
the  property  from  the  actual  or  construe-  essential  to  the  completion  of  the 
tive  possession  of  the  owner,  general  offense  that  the  property  be  carried 
and  special,  and  without  his  consent."  away,  and  an  allegation  of  the  carrying 
State  V.  Friend,  47  Minn.  449.  away  is  not  essential.     Dukes  r.  State, 

The  Word  " Btaal "  is  sometimes  held  22  Tex.  App.   193;    Prim   v.  State,  32 

sufficient  under  statutory  definitions  to  Tex.   157;    Musquez  z'.  State,  41  Tex. 

charge  the  whole  offense;    see  infra,  226;  Jorasco  v.  State,  6  Tex.  App.  238; 

III.  3.  /.  The  Intent;  while,  on  the  other  Austin  v.  State,  42  Tex.  345. 

hand,  the  word  "steal"  will  not  of  Sqnivalent      Words.— The      word 

itself  charge  the  offense,  but  is  taken  "  haul  "  may  be  used  instead  of  the 

to  be  the  allegation  of  a  mere  conclu-  statutory-     word    **  carry,"     the    two 

sion  of  law;  see  supra.  III.  2.  a.  Gen-  words  being  in  a  sense  equivalent  to 

erally,  each   other,  though   the   latter  Is  the 

The  omission  of  the  word  "  steal  "  proper  and  better  iexpression.    Spfttorff 

is  not  Jatal  to  the    indictment  if  the  v.  State,  108  Ind.  171. 

trespass     is     otherwise      sufficiently  So  it  is  held  sufficient   to  use  the 

alleged,  and  the  charge  that  the  de-  word  "  carry  "  instead  of  *' drive  "  or 

fendant  "  feloniously  took  and  carried  "  lead  "  in  an  indictment  for  the  lar- 

away  "   was  held  to  be  sufficient  for  ceny  of  an  animal,  People  v.  Strong, 

this  purpose  without  the  word"  stole."  46  Cal.   302;    State  v.   Gomer,  6  La. 
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b.  Time.  —  Time  is  not  of  the  essence  of  the  offense  of  larceny, 
and  therefore  it  need  not  be  truly  laid  in  the  indictment  or 
information,  but  it  is  sufficient  if  laid  before  the  filing  of  the 
indictment  or  information  and  within  the  period  of  limitation.^ 

€,  Venue.  —  Laying  venue  has  been  sufficiently  treated  else- 
where.* 

d.  Place  as  Descriptive  of  Offense.  -^  The  place  may  be 

so  connected  with  the  act  of  stealing  as  to  be  a  part  of  the  descrip- 
tion of  the  offense  in  certain  cases,  as  where  a  separate  punish- 
ment is  provided  when  the  larceny  is  committed  in  or  from  a 
dwelling  house  or  other  building,  in  which  event  the  offense  must 
be  brought  within  the  prohibition  of  the  statute.*  And  where 
the  larceny  is  alleged  to  have  been  committed  from  a  certain  place 
as  descriptive  of  the  offense,  the  evidence  must  conform  to  the 
allegation.^ 

Ann.  311;  although  In  such  a  case  the  throw  around  buildings  of  such  descrip- 

thief  causes  himself  to  be  carried  in-  tion  a  stronger  protection   than   was 

stead    of    carrying    away.      State    v.  deemed     necessary     for    some    other 

Gomer,  6  La.  Ann.  311.  classes  of  buildings.     See  infra^  III. 

1.  Fisher  v.  State,  73  Ga.  595;  State  3.  e.  (i)  In  General, 

V.  Kane,  33  La.  Ann.  1269;  State  v.  Stealing  from  a  refreshment  saloon 
Chariot,  8  Rob.  (La.)  529:  State  v,  does  not  necessarily  imply  a  stealing 
Clark,  8  Rob.  (La.)  533;  Com.  v,  Sego,  from  a  building,  and  a  charge  in  the 
T25  Mass.  210;  Snowden  v.  State,  62  former  terms  will  only  justify  a  sen- 
Miss.  100;  Oliver  v.  State,  5  How.  tence  for  simple  larceny.  Com.  v, 
(Miss.)  14;  State  v,  Howard,  32  S.  Car.  Mahar,  8  Gray  (Mass.)  469. 
91;  Johnson  v.  State,  i  Tex.  App.  118;  Words Oonstnied in  ViualAooeptatioii.— 
Shuman  v.  State,  34  Tex.  Crim.  Rep.  The  usually  accepted  definition  of  a 
69.  hotel     is    a    house    for   entertaining 

Undor  a  Statute  an  information  or  in*  strangers  and  travelers.  Where  aiK  in- 
dictment may  not  be  defective  for  dictment  charging  larceny  alleges  the 
omitting  to  state  the  time  when  the  crime  to  have  been  committed  *^  in  a 
ofifense  was  committed.  Rema  v,  dwelling,  namely,  the  Riverside 
State.  (Neb.  1897)  72  N.  W.  Rep.  474;  Hotel,"  it  sufficiently  charges  the 
Fleming  v.  State,  136  Ind.  149.  See  offense  to  have  been  committed  in  a 
further  upon  this  question  article  In-  house,  the  words  used  in  the  indict- 
DiCTMENi'S,  Informations,  and  Com-  ment  being  construed  in  their  usual 
PLAINTS,  vol.  10,  p.  511,  acceptation.     Slate  v.  O'Neil,  21  Ore- 

Alibft  as  a  Defense  does  not  make  the  gon  170. 

time  laid  of  the  essence  of  the  offense  4.  Thompson  v.  State,  92  Ga.  448, 

so  as  to  restrict  the  proof  to  that  par-  holding  that  an  allegation  in  an  indict- 

ticular  day.      People    v.    Wright,    11  ment  that  a  grindstone  was  stolen  from 

Utah  41;    Snowden  v.  State,  6^  Miss,  a  '*  wagon   shed-house*'  is   not   sup- 

100;  State  V.  Kane,  33  La.  Ann.  1269.  ported  by  evidence  showing  that  the 

2.  See  article  Indictments,  Informa-  grindstone  was  stolen  from  under  a 
TioNS,  AND  Complaints,  voL  10,  p.  520.  *'  buggy  shed-house." 

Ste  ziso  infra.  III.  ^.  o.  Property  Stolen        The    Term    " Storehense *'    Inclades    a 

in  Another  Jurisdiction,  "Warehouse''  where  goods  are  stored 

8.  State  V,  Savage,  32  Me.  584,  hold-  for  the  purpose  of  being  sold,  either  in 

ing    that    under    a   statute  providing  the  warehouse  itself,  or  in  a  building 

against  the  breaking  and  entering  into  near    by   within   which  trade  is  con- 

and  stealing  within   any  building  in  ducted.     Consequently,    there    is    no 

which    goods,    merchandise,    or    any  substantial  variance  where  the  indict- 

valuable  thing  is  kept  for  use,  sale  or  ment  charges  a  larceny  from  a  store- 

deposit,  the  indictment  should  bring  house  and  the  evidence  shows  that  it 

the  building  within  the  description  of  was  from  such  a  warehouse.     Martin 

the    statute,   which    was  intended   to  7/.  State,  95  Ga.  478. 
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e.  Ownership  and  Possession^  —(0  ^«  General—  .fmh—jb^ 

—  In  the  absence  of  a  statute,  possession  in  the  owner  at  the 
time  of  the  larceny  is  a  part  of  the  essence  of  the  crime,  but  it  is 
a  matter  of  evidence  not  necessary  to  the  validity  of  the  indict- 
ment and  not  generally  stated  therein.' 

Ownanhip.  —  It  being  necessary  that  property  alleged  to  have 
been  stolen  should  belong  to  one  other  than  the  person  alleged 
to  have  stolen  it,  the  ownership  must  be  set  forth  in  the  charge 
or  indictment  so  that  it  may  appear  that  the  accused  is  not 
charged  with  taking  his  own  property.* 

1.  As  to  alleging  names  and  con-  Temporary  Possession,  —  If  the  prop- 
form  Ity  of  pleaiding  and  proof  in  this  erty  is  only  temporarily  in  the  posses- 
regard,  see  article  Names.  sion    of    a    third    person,  it    may  be 

8.  State  V.  Gallimore,  7  Ired.  L.  (N.  alleged  to  have  been  uken  from  the 

Car.)  150;   Thompson  v.  Com.,  2  Va.  possession  of  the  owner.     Garling  v. 

Cas.  135;    Angel  z\  Com.,  2  Va.  Cas.  State,  2  Tex.  App.  44. 

228;  State  V.  Cass,  12  Wash.  675.  The  Possession  of  a   Servant  is  the 

Powairioa  ai  Well ai  Ownwrihip  must  be  possession  of  the  master,  and  in  an  in- 
alleged  under  the  practice  in  Texas,  Tin-  dictment  the  possession  may  be  alleged 
ney  V.  State,  24  Tex.  App.  112;  Alexan-  in  the  master.  Thomas  t.  State,  i 
der  V,  State,  24  Tex.  App.  126;  Conner  Tex.  App.  289. 

V.  State.  24  Tex.  App.  245;  Williams  v.  Ptnon  In  Powowiwi  ITnknowB.  —  The 

State,  26  Tex.  App.  131;  Duren  v.  State,  indictment  may  charge  that  the  prop- 

15  Tex.  App.  624;  Bailey  v.  State,  18  erty  was  taken  from  the  possession  of 

Tex.  App.  426;  Frazier  v.  State,  18  Tex.  an  unknown  person.     Jorasco  v.  State, 

App.  i\i ;  Alexander  v.  State,  4  Tex.  6  Tex.  App.  238. 

App.  261.  And  if  at  the  time  the  prop-  The  ownership  and  possession  may 
erty  is  stolen  it  is  in  the  care  and  man-  be  alleged  in  one  count  to  be  in  one 
agement  of  a  person  other  than  the  person  and  in  another  count  the  owner- 
general  owner,  the  possession  in  the  ship  may  be  alleged  to  be  in  one  person 
former  must  be  alleged.  Garner  f/.  State,  and  the  possession  to  have  been  in  an- 
36  Tex.  693;  Watts  v.  State,  6  Tex.  other.  Shuman  r.  State,  34  Tex.  Crim. 
App.  264;  Garcia  v.  State,  26  Tex.  211;  Rep.  69. 

Gadson  v.  State,  36  Tex.  350;  O'Brien  Possession  in  Guardian,  —  It  will  be 

V.  State,  27  Tex.  App.  448;  Thomas  v,  sufficient  to  allege  ownership  in  award 

State,  I  Tex.  App.  289.  and  possession  in  the  ward's  natural 

Where  in  one  count  possession  and  guardian.     Trafton   v.   State,   5    Tex. 

ownership  are  alleged  to  be  in  C,  and  App.  482. 

in   another    count    the    ownership    is  S.  Alabama,  —  Bowen   v.   State.    106 

alleged  to  be  in  C.  and  the  possession  Ala.   178;   Harris  v.  State,  60  Ala.  50; 

in  another,  a  conviction  on   the   first  Underwood  v.  State,  72  Ala.  220. 

count  cannot  be  sustained  upon  proof  California.  —  People  v.  Hanselman, 

of  the  ownership  in  C.  and  the  posses-  76  Cal.  460. 

sion  in  another,  but  both  the  posses-  Delaware,  —  State  v.    Fitzpatrick,  9 

sion  and  the  ownership  must  be  shown  Houst.  (Del.)  388. 

to  be  in  C.     Dawson  v.  State,  (Tex.  Georgia,  —  Thomas  v.  State,  96  Ga. 

Crim.  App.  1893)  24  S.  W.  Rep.  414.  311. 

Where  the  indictment  charged  that  Kentucky,  —  Hensley     v.     Com.,    i 

the  theft  was  of  money  from  the  house  Bush  (Ky.)  11. 

of  P.,  said  money  being  then  and  there  Michigan.  —  People    v,   Stewart,  44 

the  property  of  said  P.  and  in  the  pos-  Mich.  484. 

session  of  W.,  it  was  held  that  while  North  Carolina.  —  State  v.  Hadcock, 

the  language  was  objectionable   in  a  2  Hayw.  (N.  Car.)  162. 

philological  sense,  in  a  legal  sense  it  South  Carolina.  —  State  v,  Dwyre,  2 

sufficiently    imported    the    possession  Hill  L.  (S.  Car.)  287. 

from  which  the  property  was  taken.  Texas.  —  Pitts  v^  State,  (Tex.  Crim. 

Morgan   v.   State,   34  Tex.    681.     See  App.  1893)  22  S.  W.  Rep.  410;    Gano- 

also  Williams  v.  State,  33  Tex.  345.  way  v.  State,  (Tex.  Crim.  App.  1893)  21 
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Ownership  of  Bnilding  DeeeriptiTe  of  (Mfonee.  —  Where  larceny  after 
breaking  and  entering  is  made  an  aggravated  form  of  the  offense, 
ownership  of  the  building  must  be  laid  in  some  person  other  than 
the  accused.* 

Seftson  of  the  Bnle.  —  The  reason  of  the  rule  requiring  the  allega- 
tion of  the  ownership  of  stolen  property,  or  that  the  owner  is 
unknown,  is  to  the  end  that  the  court  may  judicially  determine 
that  the  property  was  not  in  fact  that  of  the  person  accused,  and 
therefore  that  the  taking  and  carrying  away  were  wrongful,*  as 
well  as  that  the  accused  may  know  exactly  what  charge  he  is  to 
meet  at  the  trial.* 

S.  W.  Rep.  46;  Stone  z/.  State,  12  Tex.  plaint.     This  case  was  disHnguished  in 

App.  193.  People  V.  Smith,  112  Cal.  333,  where  it 

Virginia.  —  Alexander  v.   Com.,  90  was  held  that  there  was  no  such  vari- 

Va.  811;    Barker  v.  Com.,  2  Va.  Cas.  ance  between  an  information  charging 

122.  the  stealing  of  property  belonging  to 

United  States.  —  U.  S.  v.  McNamara,  "Joseph     Elledge    and    Mrs.    M.    J. 

2  Cranch  (C.  C.)  45.  Elledge,  as  executor  and  executrix  of 

An  AAdayit  Before  a  Magistrate,  the  estate  of  W.  C.  Elledge,  de- 
charging  larceny,  should  allege  the  ceased,"  and  a  complaint  charging  the 
ownership  of  the  property  in  the  ownership  in  '*  the  estate  of  W.  C. 
affiant,  and  it  is  not  sufficient  to  allege  Elledge,  deceased.'* 
that  the  property  was  taken  from  the  ThAft  After  Pnrdhaae  and  Befiire  Aetnal 
land  of  the  affiant,  such  land  being  a  Poeiessioii  by  Poiohaser.  —  A.  went  to 
plantation,  it  being  commonly  known  buy  a  piece  of  meat.  A  piece  was  cut 
that  such  property  as  that  in  question  for  him  and  put  on  the  counter  and  he 
is  usually  owned  by  other  persons  than  had  paid  for  it,  but  it  was  stolen  be- 
the  owners  of  such  plantations,  fore  he  took  it  up.  It  was  held  that 
Hughes  V.  State,  74  Miss.  368.  the  delivery  was  complete,  and   that 

Ck>mplai]it   Before    Examining    Magis-  ownership    was    properly  laid    in  A. 

trate.  —  If  an  affidavit  charging  a  per-  State  v.  Robinson,  35  La.  Ann.  964. 

son  with  petit  larceny  be  filed  before  a  Diffurent  Owners  idleged.  —  See  infra,  - 

justice  of  the  peace,  it  will  authorize  IV.  Duplicity — Joinder  of  Counts  and 

his  arrest  and   an    inquiry  into  such  Offenses. 

complaint,  and  he  may  be  recognized  1.  Com.  v.  Perris,  108  Mass.  3;  Rex 

to  the  proper  court,  and  such  proceed-  v.  White,  i  Leach  C.  C.  252.     See  arti- 

ings  will  confer  jurisdiction  on  the  lat-  cle  Burglary,  vol.  3,  p.  736.     And  see 

ler  court   if   the   complaint    describes  supra.  III.  3.  d.  Place  as  Descriptive  of 

substantially   the   commission    of    the  Offense. 

offense;  and   the   failure   to   insert  in  2.  Thomas  t/.  State, 96  Ga.  311;  State 

such  affidavit  the  name  of  the  owner  of  v.  Harris,  42  La.  Ann.  980;    People  v. 

the  property  stolen  will  not  be  cause  Hanselman,  76  Cal.  460;  State  v.  Mc- 

for  reversal  of  the  proceedings.     Mont-  Coy,  89  N.  Car.  466. 

gomery^z'.  State,  7  Ohio  St.  107.  8.  State     v.    Fitzpatrick,    9    Houst. 

Variance    between    Information     and  (Del.)  388. 

Complaint.  —  In  People  2/.  Wallace,  94  Cheok  Indorsed  in  Blank.  —  The  owner- 

Cal.  497,  the  defendant  was  charged  in  ship  of  a  stolen  check  may  be  laid  in 

the  complaint  with  larceny  of  '*  three  him  who  was  in  possession  at  the  time 

certain   steers,    the    personal  property  it  was  stolen,  although  it  was  only  in- 

•    •    *    of  one  Joseph  Wright  and  E.  dorsed  in  blank  by  the  payee.     State 

G.  Jones,"  while  in  the  information  he  v.  Bishop,  98  N.  Car.  773. 

was  charged  with  stealing  "  the  per-  House. — The  name  of  the  owner  of 

sonal  property  of  one  Joseph  Wright,  the  house  or  one  who  occupied  it  or 

to  wit,  two  certain  steers.**     This  was  some  description  of  the  building  should 

held  to  be  a  fatal  variance,  because  it  be  averred  in  the  indictment.     Lamkin 

was  manifest  that  the  offense  charged  v.  State,  42  Tex.  416. 

in  ihe  information  could  not  have  been  Sufficiency     of     Averment.  — **  The 

the  same  as  that  charged   in  the  com-  words  *  the  dwelling  house  of  Oscar  C. 
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(2)  Sufficiency  of  Allegation,  —  Such  ownership  must  be 
alleged  directly  and  not  by  way  of  inference,*  and  is  properly  laid 
as  of  the  date  when  the  offense  was  committed.* 

Saftdtnoj  of  Words  Importing  Ownmhip.  —  "Of  the  goods  and  chat- 
tels ' '  of  the  owner  are  the  usual  words  employed  to  lay  the  own- 
ership. A  charge  in  this  usual  form  is  held  to  be  proper  and 
sufficient  *  without  further  or  more  positive  allegation  that  the 

Ferris/  mean  that  the  building  broken  a  car  on  the  track  of  the  Wabash  rail- 

and  entered  was  his  place  of  residence  road,  and  the  proof,  that  it  was  taken 

and  that  he  occupied  it  as  such  at  the  from  a  car  on  the  track  of  the  Wabash 

time  of  the  breaking  and  entry.    An  Western   railroad,    was    not    such    as 

averment  in  this  form  is  good  in  the  could  have  operated    prejudicially   to 

common-law  indictment  for  burglary  defendant.     It  was  shown  that   there 

and   larceny,  and   under  the   English  was  but  one  railroad  in  the  county, 

statute,  and  the  same  is  true  under  our  and  defendant  could   not   have    been 

statute."     Bell  v.  State,  20  Wis.  601.  misled   by  reason   of    the    indictment 

See  also  Butler  v.  Com.,  81  Va.   162;  omitting  the  word  '  Western  '  from  the 

Speers  v.  Com.,  17  Gratt.  (Va.)  570.  name.      Moreover,   objections  on  ac- 

Ownrrship  ifl  Husband.  —  Ownership  count  of  such  variance  should,  in  the 

of  a  dwelling  house  may  be  laid  in  the  first  instance,  at  least,  be  made  to  the 

husband,  though  it  belongs  to  the  wife,  trial  court.     '  Such  variance  shaU  not 

the  husband  being  considered  by  law  be  deemed  grounds  for  an  acquittal  of 

as  having  such  possession  and  owner-  the  defendant  unless  the  court  before 

ship  as  will  support  the  allegation  in  which  the  trial  shall  be  had  shall  find 

an '  indictment  for  larceny.      Yarbor-  that  such  variance  is  material  to  the 

ough  V.  State,  86  Ga.  396.  merits  of  the  case,  and  prejudicial  to 

Assumed    Name    of    Corporation, —  the  defense  of  the  defendant.'     Rev. 

Where  an  employee  of  a  corporation  Slat.  1879,  §  1820;    State  v.  Sharp,  71 

enters  its  service  and  performs  labor  Mo.    218;    State   v,    Ballard,    104  Mo. 

for  it  in  a  business  which  it  conducts  634."    State  v.  Sharp,  106  Mo.  109. 

under  a  name  other  than  its  corporate  1.  State  v,  Ellis,  119  Mo.  437;    Pitts 

name  upon  certain  premises,  and   he  v.  State,  (Tex.  Crim.  App.  1893)  32  S. 

commits  a  larceny  from  the  house  in  W.  Rep.  410. 

which  such  business  is  conducted  and  8.  People  v.  Arras,  89  Cal.  223;  Peo- 

in  which  his  services  are  performed,  pie  v,  Lewis,  64  Cal.  401. 

on  being  indicted  for  the  larceny  the  "  Thm  and  Thsre.**  —  In  the  cases  last 

ownership  of  the  house  may  be  laid  in  above  cited  the  date  was  laid  as  '*  then 

the   name  which  the  corporation  has  and  there,'*  but  it  has  also  been  held 

assumed  and  he  has  recognized,  and  that  where  a  person  is  charged  with 

proof  of  such  ownership  will  uphold  larceny  on  a  date  named  of  property 

the     indictment     in     that    particular,  ''belonging  to "  the  owner,  an  objec- 

Jackson   v.   State,   93   Ga.    165,   citing  tion    that    the     indictment    does    not 

Keg.  V.  Atkinson,  2  Moo.  C.  C.  278.  charge  the  ownership  in  another  at  the 

Bailroad  Car. —  An  indictment  under  date  of  the  alleged  larceny,  founded  on 
the  Georgia  Act  of  Sept.  27,  1883,  for  a  the  fact  that  it  does  not  contain  the 
felony  by  breaking  and  entering  a  rail-  words  "  then  and  there  "  before  the 
road  car  with  intent  to  steal,  and,  after  averment  of  ownership,  is  untenable; 
entering,  stealing  therefrom,  must  that  the  insertion  of  such  words  is  un- 
allege  the  ownership  of  the  car,  and  necessary,  and  to  the  common  under- 
such  allegation  is  not  included  in  an  standing  the  averment  as  made  means 
averment  that  the  car  was  on  a  certain  that  the  person  named  was  the  owner 
named  railway  in  the  county.  Such  when  the  property  was  stolen.  State 
an  indictment  was  held  defective  in  v.  Griffin,  79  Iowa  568. 
substance,  and  should  have  been  S.  People  v.  Kent,  i  Dougl.  (Mich.) 
quashed  on  special  demurrer.  Cooper  42.  See  also  Garber  v.  State,  94  Ind. 
V.  State,  89  Ga.  222.                           -  219;  Choen  v.  Sute,  85  Ind.  209;  State 

In  Missouri  it  was  held  that  "  the  v,  Williams,  9  Ired.   L.  (N.  Car.)  140; 

variance  between  the  charge  in  the  in-  People  v.  Holbrook,  13  Johns.  (N.  Y.) 

dictment,  that  the  oats  was  taken  from  90;  State  v.  Bartlett,  55  Me.  200,  hold- 
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things  are  the  owner's  property,  the  word  "chattel"  in  such  case 
signifying  property  and  ownership.* 

Vo  Fartioolar  Words  Snential.  —  But  while  every  indictment  for 
larceny  must  allege  an  ownership  of  the  property  stolen,  and 
would  be  defective  without  such  allegation,  there  are  no  particu- 
lar words  or  phrases  which  the  law  requires  to  be  used.  The 
allegation  may  be  made  by  a  variety  of  words  and  phrases,  any 
of  which  will  be  sufficient  if  it  clearly  conveys  the  idea  that  such 
persons  are  the  owners.* 

ing  that  such  use  of  these  terms,  con-  while  bank  bills  were  neither  money, 

tinned   for  so  long  a  time,  taken   in  goods,  nor  chattels,  it  was  impossible 

connection  with  the  very  apparent  fact  that  the  inaccuracy  should  have  misled 

that  thev  clearly  convey  the  idea  of  or  prejudiced  the  accused, 

ownership,  makes  them  sufficient  for  Money  or  Coin  is  embraced  under  the 

the  purpose  of  alleging  ownership.  term  chattels  in  the  statutes  generally. 

Traniposition  of  Terms.  —  An  indict-  State  v.  Boston  (Sussex  1834);  State  v, 

ment  charged  that  the  accused  did,  on  Bonwell,  2  Harr.  (Del.)  529;  Collins  v, 

the  27th  day  of  October,  1873,  at,  etc..  People,  39  III.  233;  Garfield  ».  State,  74 

"  unlawfully    and    feloniously    steal,  Ind.  60;  Bryant  v.  State,  16  Tex.  App. 

take,  and  carry  away,  of  the  personal  148;   Merwin  v.  People,  26  Mich.  298, 

foods  and  chattels  of  one  Elsberry  E.  wherein  it  is  said  that  money,  when 
pringer,  then  and  there  being  of  the  otherwise  sufficiently  described,  may 
value  of  four  dollars,  one  pair  of  boots,  be  alleged  to  be  '*  the  goods  and  chat- 
contrary  to  the  form  of  the  statute,"  tels  "  of  the  owner,  though  it  is  much 
etc.,  and  it  was  held  that,  while  the  Ian-  more  properly  described  as  his  money, 
guage  of  the  indictment  was  somewhat  See  also,  for  such  description  gener- 
transposed  and.  out  of  the  usual  form,  ally,  McKane  v.  State,  11  Ind.  [95;  Mc- 
it  substantially  and  sufficiently  charged  Divit  v.  State,  20  Ohio  St.  231 ;  Garden 
a  larceny  of  the  personal  goods  of  the  v.  State,  89  Ala.  130:  Grant  v.  State,  55 
party  named.  King  z^.  State,  44  Ind.  285.  Ala.  201;   State  v.  Carro.  26  La.  Ann. 

Words  Equivalent  to  Thoio of  Statato. —  377;   U.  S.  v.  Rigsby,  2  (branch  (C.  C.) 

Where  the  indictment  charges  the  arti-  364.     But  see  State  v.  Parker,  Houst. 

cles  stolen  to  be  the  goods  and  chattels  Cr.  Gas.  (Del.)  10,   holding  that,  the 

of  another  it  is  sufficient,  although  the  statute  on  which  the  indictment  was 

words  of  the  statute  are  "  belonging  to  founded  recognizing  and  making  a  dis- 

another."     State  v.  Ware,  62  Mo.  597.  tinction   between  coin   or  specie  and 

So  "  property  *'  instead  of  '*  corporeal  other  personal  property,  denominating 

persona]     property  "    may    be    used,  the  former  as  money  and  the  latter  as 

Sansbury  v.  State,  4  Tex.  App.  99.  goods  and  chattels,  the  prisoner  should 

1.  Garfield  v.  State,  74  Ind.  60;  Peo-  be  acquitted,  because  the  indictment 

pie  V.  Kent,  i  Dougl.  (Mich.)  42;  State  alleged  the  money  to  be  the  goods  and 

V,  Vanderlip,  4  La.  Ann.  444;  State  v.  chattels  of  the  owner  instead  of  the 

Bartlett,  55   Me.  200;  People  v.   Hoi-  money  of  the  owner, 

brook,  13  Johns.  (N.  Y.)  93.  8.  State  v.  Bartlett,  55  Me.  209. 

Banlmoteo  and   Money.  —  The  words  "Goods  and  Chattoli  of"  are  notessen- 

*' goods  and    chattels  of,"  etc.,  suffi.  tial  words,  others  conveying  the  alle. 

ctently   lay   the    ownership  of    bank-  gation  of  ownership  being  sufficient, 

notes.     Garfield   v.  State,  74  Ind.  60;  McBride  v,  Gom.,  13  Bush  (Ky.)  337, 

People  V.  Kent,    i  Dougl.  (Mich.)  42;  holding  that '*  the  property  of  "  suffi- 

State  V.  Vanderlip,   4  La.   Ann.  444:  ciently  lays  ownership;   State  v.  Wil- 

State  V.  Bartlett,  55  Me.  200;  People  v.  liams,  9  Ired.  L.  (N.  Gar.)  140,  holding 

Holbrook,  13    Johns.  (N.  Y.)  93.  When  that  "  the   property  of  and  '*  goods 

such  banknotes  are  held  to  be  improp-  and  chattels  of"  have  the  same  mean- 

erly  designated    as    property,   goods,  ing  and  are  properly  used  indiflferentlv, 

or  chattels,    the  designation  of  them  and  following  a  like  form  approved  in 

as  such  in  laying  the  ownership  may  State  v.  Sparrow,  Term  (N.  Gar.)  93; 

be  rejected  as  surplusage.      Gom.  v,  Mathews  v.  State,   17  Tex.  App.  472, 

Moseley,  2   Va.  Gas.   154;    Turner  v.  wherein  ownership  was  held  to  be  suffi* 

State,    I    Ohio   St.   422,    holding    that  ciently  laid  where  it  was  alleged  that 
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(3)  Name  Acquired  by  Reputation.  —  The  ownership  may  be 
laid  in  one  by  the  name  by  which  he  is  usually  known,  though  it 
is  not  his  proper  name,  and  the  evidence  on  the  trial  showing  his 
proper  name  will  not  create  a  fatal  variance,^  the  question 
whether  the  owner  alleged  and  the  owner  proven  are  the  same 
being  for  the  jury  to  determine.* 

(4)  Effect  of  Rule — Variance.  —  It  is  held  that  as  a  general 
rule  the  ownership  as  laid  in  the  information  or  indictment  must 
be  strictly  proved ;  that  a  variance  in  this  regard  is  fatal,  if  the 
evidence  shows  the  property  to  have  belonged  to  an  entirely 
different  person.'  Sometimes,  however,  while  as  a  matter  of 
pleading  ownership  must  be  alleged,^  under  statutory  provisions 
an  erroneous  allegation  in  this  regard  is  not  material.* 

(5)  Necessity  of  Laying  Ownership  in  True  Owner  —  (»)  Ovntr- 
lUp  Unknown.  —  If  the  ownership  of  property  alleged  to  have  been 
stolen  is  to  the  grand  jury  unknown,  it  is  necessary 'that  the 
indictment  should  allege  this  fact,*  and  when  this  condition  exists 
the  indictment  or  information  is  sufficient  as  a  pleading  if  it 
charges  the  ownership  to  be  in  a  person  unknown.^ 

Sffwt  of  AllegatioB.  —  But  the  proof  must  show  the  fact  to  be  true 

the  property  was  taken  from  the  pos-        4.  State  v,  Harris,  43  La.  Ann.  980: 

session  of  **  Jesse  French,  the  owner  People  v.  Hanselman,  76  Cal.  460. 
thereof."  6.  **  The  ownership  in  a   particular 

Lnroeny  from    Monqr    Drnwv.  —  An  person  of  the  property  stolen  is  not  of 

allegation    that    the    defendant    took  the  essence  of  the  crime  of  larceny, 

money  from  the  money  drawer  of  the  though  it  is  of  its  essence  that  it  should 

complainant  was  held   equivalent    to  be  alleged  and  proven  to  have  been 

the    statement    that  the    money    was  the  property  of  another  than  the  ac- 

taken  out  of  the  possession  of  the  com-  cused."    State  v\  Harris,  42  La.  Ann. 

plainant,  and  as  against   the  wrong-  980.    See  also  People  v.  Leong  Quong. 

doer  the    complainant    must  be    pre.  60  Cal.  107;  People  v.  Smith,  112  Cal. 

sumed  to  be  the  "  true  owner  "  of  the  333;    People  v,  Wallace,  94  Cal.  501; 

money.     People  v.  Smith,  86  Hun  (N.  State  o.  Crow,  54  Mo.  App.  212;  Sute 

Y.)  488.  V.  Barker.  64  Mo.  282;  Sute  v.  Myeis, 

i.  Lyon  7'.  State,  61  Ala.  224;  People  82  Mo.  558;    State   v.   Hall,  97  Iowa 

V.  Leong  Quong,  60  Cal.  107;    People  400. 

V.   Armstrong,   114  Cal.  570;    Hix   v.        0,  Thomas    v.    State,    96    Ga.    311; 

People,  157  111.  384;  Com.  v.  Williams,  Reed  v.  Com.,  7  Bush(Ky.)64i;  Unger 

161  Mass.  442;  State  v.  Bell,  65  N.  Car.  v.  State,  42  Miss.  642;  Com.  v.  Morse, 

313;  State  f.  God  et,  7  I  red.  L.  (N.  Car.)  14  Mass.  217;   Culberson   v.   State,  2 

210;  Lott  V.  State,  24  Tex.  App.  723.  Tex.  App.  324.     See  also  article  In- 

8.  Sute  V.  Godet,  7  Ired.  L.  (N.  Car.)  dictmknts.   Informations,  and  Com- 

210.  PLAINTS,  vol.  10,  p.  344. 

S.  Harris  v.  Sute,  60  Ala.  50;  Under-        7.  Indian  Territory.  —  Oxier  9.  U.  S., 

wood  V.  State,  72  Ala.  220;    People  v,  (Indian  Ter.  1896)  38  S.  W.  Rep.  331. 
Frank,  i  Idaho  200;  Sute  v.  Taylor,  15        Iowa.  —  Sute  v.  Mclntire,  59  Iowa 

Kan.  420;    McBride  v.  Com.,  13  Bush  264. 

(Ky.)  337;    Hensley  v.  Com.,  i  Bush        Kentucky,  —  Reed  v.  Com.,  7  Bush 

(Ky.)  II;  Reedv.  Com.,  7  Bush  (Ky.)  (Ky.)643. 

641,    People  ir.  Stewart,  44  Mich.  484;        Massachusetts, — Com.  v.  Morse,  14 

State  r.  Dwyre,  2  Hill  L.  (S.  Car.)  287;  Mass.  217. 

Stone  V,  State,  12  Tex.  App.  193;  Pitts        Missouri,  —  Sute  v,  Stowe,  132  Mo. 

V,  State,  (Tex.  Crim.  App.  1893)  22  S.  199;  State  v,  Casleel,  53  Mo.  124;  Sute 

W.  Rep.  410.     See  the  succeeding  sub-  v,  Wiseback,  139  Mo.  214. 
sections  as  to  ownership  in  particular        North  Carolina.  —  Sute  v.   Bell,  65 

cases.  N.  Car.  313. 
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and  that  the  grand  jury  could  not  ascertain  the  true  owner  by 
the  use  of  due  diligence,  because  if  the  proof  shows  that  the 
name  .was  known  or  could  have  been  known  by  the  use  of  due 

diligence,  the  variance  is  held  to  be  fatal  to  a  conviction.* 

(b)  General  and  Special  Ownership.  —  If  the  general  property  is  in  one 

Texas, — Culberson  v.  State,  2  Tex.  deceased."    See  also  Haynes's  Case, 

App.  324;  Taylor  v.  State,  5  Tex.  App.  12  Coke  113. 

i;    McVey  v.  State,  23  Tex.  App.  661;  1.  Alabama.  —  Underwood  v.  State, 

Mackey  v.  State,  20  Tex.   App.   603;  72  Ala.  220. 

Swink  V.  State,   32  Tex.   Crim.    Rep.  Connecticut,  —  State     v.    Wilson,    30 

530;    McCarty  v.  State,  36  Tex.  Crim.  Conn.  500. 

Rep.  135.  Georgia,  —  Thomas  v.  State,  96  Ga, 

Somame  Unknown.  —  Where  the  Chris-  311. 

tian  name  only  of  the  owner  of  stolen  Indiana,  —  Widner  v.  State,  25  Ind. 

property   is   known  to  the  jury  it  is  234. 

proper  to  allege  the  ownership  by  the  Indian  Territory.  —  Oxier  v.  U.  S., 

Christian  name  and  that  the  surname  (Indian  Ter.  1896)  38  S.  W.  Rep.  331. 

is  unknown.     Shockley  v.  State.  (Tex.  Kentucky.  —  Reed  v.  Com.,  7  Bush 

Grim.  App.  1897)  42  S.  W.  Rep.  ^72.  (Ky.)  641.                                       • 

flhtffleiMiey  of  Allegation.  —  An  indict-  Maine,  —  State  v,   Polland,  53  Me. 

ment  charging  the  larceny  of  property  124. 

whose  owner  was  unknown  need  not  Massachusetts,  —  Com.  v,  Manley,  12 

add  thai  the  owner  was  unknown  to  Pick.  (Mass.)  173;    Com;  v.  Morse,  14 

the  grand  jury.     Culberson  v.  State,  2  Mass.  217. 

Tex.  App.  324.  Mississippi,  —  Unger     v.     State,    42 

It  need  not  be  alleged  that  the  un-  Miss.  642. 

known  owner  was  some  person  other  Missouri. — State  v.  Stowe,  132  Mo, 

than  the  defendant.     Reed  v.  State,  32  199;      State    v,   Wiseback,     139     Mo. 

Tex.  Crim.  Rep.  139.  214. 

Ownenhip  of  Ck>ffin  After  Interment.  —  North  Carolina,  —  State  v.  Hadcock, 

In  State  v.  Doepke,  5  Mo.  App.  590,  it  2  Hayw.  (N.  Car.)  162. 

was  held  that  "  after  a  coffin  containing  Texas, — Brewer   v.  State,   18   Tex. 

a  corpse  has  been  buried  no  one  can  App.  456;  Jorasco  v.  State,  6  Tex.  Api). 

assert  such  ownership  in  it  as  will  sup-  238;  Swink  v.  State,  32  Tex.  Crim.  Rep. 

port  a  claim  against  another  in  a  civil  530. 

action;    but  such  an  ownership  as  is  Virginia,  —  Barker  v.  Com.,   2  Va. 

sufficient  to  support  a  charge  of  lar-  Cas.  122. 

ceny  will  be  taken  to  exist  somewhere,  England,  —  Rex   v.    Robinson,   Holt 

and  the  property  is  sufficiently    laid  595,  3  E.  C.  L.  233. 

where  the  indictment  charges  that  the  In  Unger  v.  State,  42  Miss.  642,  it 

coffin  is  the  property  of  some  person  to  was  held  that  no  conviction  could  be 

the  jurors  unknown."     But  this  ruling  had  on  an  indictment  charging  the  lar- 

was  reversed  in  68  Mo.  208,  the  court  ceny  of    property  from    an    unknown 

there  saying:     '*  Roscoe,  in  his   work  owner  if  the  name  of  the  owner  was 

on     Criminal     Evidence,     says:      'A  discovered  during  the  trial. 

shroud  stolen  from  the  corpse  must  be  Soffldency  of  Froof. —  It  was  held  in 

laid  to  be  the  property  of  the  executor,  Texas  that  the  failure  of  the  grand  jury 

or    of    whoever    else    buried    the  de-  to  ask  the  witness  before  it  the  name 

ceased '    (p.     604,    6th    Am.    ed.);     i  of  the  owner  of  stolen  property,  when 

Chitty's  Crim.  Law  (5th  Am.  ed.)  44;  the   witness  in   fact  knows  it,  is  evi- 

I  Hawkins's  P.  C.  144,  148;  4  Shars-  dence  of  the  want  of  due  diligence  to 

wood's    Blackstone    235.     All     these  ascertain    the    name   of  such   owner, 

authorities,  it  is  true,   speak  only  of  Shockley   v.   State,   (Tex.  Crim.  App. 

shrouds  and   ornaments  buried    with  1897)  42  S.  W.  Rep.  972. 

the  dead,  but  the  principle  upon  which  The  state  need  not  go  further  and 

these  may  be  alleged  to  be  the  property  prove  diligent  inquiry  on  the  part  of 

of  the  executor,  or  of  the  person  who  the  grand  jury  to  ascertain  ownership 

buried  the  deceased,  will  certainly  sus-  after  proof  that  there  was  no  known 

tain  an  allegation  that  the  coffin  is  the  owner  of    the   property.     McCarty  v. 

property  of  the  person  who  buried  the  State,  36  Tex.  Crim.  Rep.  135. 
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person,  and  another  and  the  one  from  whom  the  possession  is 
taken  has  a  special  property  therein,  the  indictment  charging  the 
larceny  may  properly  all^e  the  ownership  to  be  in  either  the 
general  or  the  special  owner.*     This  special  ownership  may  exist 

1.  Alabama.  —  Ellis  v.  State,  76  Ala.  coach  while  standing  in  the  coachmas- 

91;  Jones  V.  State,  13  Ala.  153.  ter's  yard,  the  ownership  of  the  stolen 

Delaware.  —  State   v.   Fitzpatrick,  9  property  was  held  to  be  well  laid  in 

Houst.  (Del.)  385.  the  coachmaster.     Rex   v.  Taylor,   i 

Florida.  —  Kennedy  v.  State,  31  Fla.  Leach  C.  C.  356. 

428.  The  law,  on  an   indictment  against 

Illinois .  —  Murphy  v.  People,  104  111.  the  driver  of  a  stagecoach,  on  the  prose- 

528.  cation  of  the  proprietors,  considers  the 

Indian  Territory.  —  Murray  v.  U.  S.,  driver  to  have  die  bare  charge  of  the 

(Indian  Ter.  1896)  35  S.  W.  Rep.  240.  goods  belonging  to  the  coach;  but  on 

Maim.  —  State  v.  Somerville,  21  Me.  a  charge  against  any  other  person  for 

14.  taking  them  tortiously  and  feloniously 

Massachusetts.  —  Com.  v.  Butts,  124  out  of  the  driver's  custody,  he  must  be 

Mass.  449.  considered  as  the  possessor.     Rex  v. 

XeuS  York,  —  People  v.  Bennett*  37  Deakin,  2  Leach  C.  C.  876.     To  the 

N.  Y.  117.  same  effect  is  State  v.  Nelson,  11  Nev. 

Tennessee.  —  Renf ro  v.  State,  6  Baxt.  339. 

(Tenn.)  517;   Yates  v.  Sute,  10  Yerg.  Monqr  Oollaeted  by  One  te  TOaaaM  aad 

(Tenn  )  549.  Anothwr.  —  Where  one  collected  money 

Texas.  —  Billard   v.   State,    30    Tex.  for  himself  and  another,  for  whom  he 

367:  Dignowiity  v.  State,  17  Tex.  521;  acted  as  agent,  and  to  whom  he  had 

Gatlin   v.  State,  39  Tex.   130;    Cox  v.  given  credit  for  bis  share,  ownership 

State,  43  Tex.  loi;    Gaines  v.  State,  4  was  properly  alleged,  in  an  indictment 

Tex.  App.  330;    Jinks  v.  State,  5  Tex.  for  larceny  of  the  money,  in  him  who 

App«   68;    Crockett   v.   Slate,   5    Tex.  had  collected   it.     State  v.   Grant,  22 

App.  526;    Fore  v.  State.  5  Tex.  App.  Me.  171. 

251;    Littleton  v.  State,  20  Tex.  App.  Ownership   in   Oondgnse   of   Pioptij 

168;    Langford   v.   Slate,  8  Tex.   115;  StoleninTraiksauMion.— Ownership  may 

Moscley  v.  State,  42  Tex.  78.  be  laid  in  the  consignee  of  goods  where 

Full  Possession  with  Bei^nsibility  to  they  are  stolen  while  in  the  course  of 

tho  Owner  is  sufficient  ownership  upon  transmission   by   a   carrier.     Com.    v. 

which  to  predicate  an  indictment  for  Sullivan,    104   Mass.    552;    Walker   v. 

larceny  of  the  property.     Markham  v.  State,  9  Tex.  App.  38. 

State,  25  Ga.  52;  State  v.  Addington,  i  Separata  Allegation  of  Ownership  aad 

Bailey  L.  (S.  Car.)  310;  Blackburn  v.  Ponesiion.  —  Where   the  ownership  is 

State,  44  Tex.  457;    Duren  v.  State,  15  laid  in  the  general  owner,  it  is  held  in 

Tex.  App.  624;    Hill  v.  State,  11  Tex.  7Vx<ij  that  the  indictment  should  also  al- 

App.   132;    Williams  v.  State,  26  Tex.  lege  that  the  property  was  stolen  from 

App.  131 ;  U.  S.  V.  Jones,  31  Fed.  Rep.  the   possession  of   the  special  owner, 

719.  where  such  is  the  case.   Otero  v.  State, 

Principal     in    Delivery    Bond,  —  If  30  Tex.  App.  450;   Thurmond  v.  State, 

property  be  stolen  from  one  who  has  30  Tex.  App.  539;    Turner  v.  State,  7 

given  a  delivery  l>ond  to  the  state  for  Tex.    App.    596;    Trafton   v.  State,  5 

its  return,  the  indictment  may  lay  the  Tex.   App.  480;    Blackburn   v.  State, 

ownership  in  such  person.    Jones  v.  44  Tex.  457;  Bailey  v.  State,  18  Tex. 

State,  13  Ala.  153.  App.  426;  Frazier  v. State,  18  Tex.  App. 

Cashier     of    Bank.  —  Where    notes  441. 

stolen  had  been  intrusted  to  one  in  his  And  where  the  offense  shows  that  the 

official  capacity  as  cashier  of  a  bank,  property  was  taken  from  one  holding 

and  the  true  owner  is  unknown,  the  it  for  the  real  owner,  the  latter  never 

cashier  has  such    special  property  in  having  had  the  possession  thereof  and 

the  notes  that  the  indictment  may  lay  never  having  known  of  the  possession 

the  ownership  in  him.     Com.  v.  Butts,  of  the  person  holding  it  for  him,  the 

124  Mass.  449.  indictment  should  allege  the  ownership 

Coachmaster    and    Driver.  —  Where  and  possession  in  the  party  from  whose 

the   coach   glass   was    stolen    from    a  possession   it  was  taken,  or  it  should 
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in  a  variety  of  cases,  and,  in  general  terms,  any  one  who  has 
the  actual  care,  control,  and  management  of  the  property,*  or  is 
the  ostensible  or  apparent  owner  thereof,- is  ^uch  special  owner 
in  whom  ownership  may  be  laid,*  except  servants  having  only  the 
temporary  custody  and  use  of  the  property,  subordinate  to  the 
owner  or  persons  having  the  actual  care,  control,  and  manage- 
ment of  the  same,*  the  possession  of  the  servant  being  the  pos- 

allege  the  ownership  in  the  real  owner  the  hands  of  a  guardian  and  stolen 
and  the  possession  in  the  party  holding  from  him  may  be  laid  in  the  ind let- 
it  for  him.  Otero  v.  State,  30  Tex.  ment  to  be  the  property  of  the  guard- 
App.  450.  ian,  who  has  a  special  property  in  it. 

Pooaowion  to  Be  Betnmed  at  Will  of  Thomasson  v.  State,  22  Ga.  499.    Or  the 

Owner.  —  A  farther  distinction  is  drawn  ownership   may   be  laid   in  the   ward 

between  the  parting  with  the  right  of  and   the   possession   in  the  guardian, 

possession  by  the  general  owner  for  a  Trafton  v.  State,  5  Tex.  App.  482. 

definite  time  and  the  parting  with  noth-  2.  The  felonious  taking  of  more  than 

ing  but  the  possession,  to  be  resumed  the  perfect  title  of  the  alleged  owner 

at  the  will  of  the  owner,  Petre  v.  State,  forms  the  essence  of  the  issue  pre- 

35  N.  J.  L.  70;  and  the  case  of  the  lar-  sen  ted  to  the  jury.    State  v.  Lewis,  49 

ceny  of  whisky  stored  in  a  government  La.  Ann.  1208;   State  v.  Everage,  33 

warehouse  is  placed  in  the  latter  class,  La.  Ann.   120;    State  v.  Kane,  33  La. 

and  the  ownership  of  such  whisky  held  Ann.  1270.     See  also  infra^  IIL  3.  e, 

properly  laid  in  the  general  owner,  who  (5)  (/)  Estrays. 

had  the  right  to  take  it  away  as  soon  as  8.  Heygood    v.    State,   59   Ala.  49; 

the  lien  was  satisfied.     State  v,  Har-  Murray  v.  U.  S.,  (Indian  Ter.  1896)  35 

mon,  104  N.  Car.  792.  S.  W.  Rep.  241;    People  v.  Bennett,  37 

1.  Morning  Star  z/.  State,  52  Ala.  405;  N.   Y.   117;    Wilson  v.  State,  28   Ind. 

State  V.  Farris,  (Idaho  1897)  51   Pac.  393;  State  v.  Jenkins,  78  N.  Car.  478; 

Rep.  772;    State  v.  Bishop,  98  N.  Car.  Com.  v.  Rubin,  165  Mass.  453;  Com.  v, 

776;  State  V,  Hardison,  75  N.  Car.  203;  Lawless,  103  Mass.  425;  Com.  v.  Morse, 

Ledbetter  v.  State,  (Tex.  Crim.  App.  14  Mass.  217:  Thomas  v.  State,  i  Tex. 

1895)  29    S.    W.    Rep.    1084,   35    Tex.  App.  289;  Garling  v.  State,  2  Tex.  App. 

Crim.  Rep.   195;    Morrow  7/.  State,  22  44;  Reg.  v,  Ashley,  i  C.  «ft  K.  198,  47 

Tex.   App.   239;    Dreyer  v.  State,    11  E.  C.  L,  198;  Reg.  v.  Green,  37  Eng. 

Tex.  App.  503;  Moore  v.  State,  8  Tex.  L.  &  Eq.  597. 

App.   496;    Swink   v.   State,   32    Tex.  Mneipal     and    Agent.  —  A     person, 


Crim.    Rep.    530.      See  generally    the  having  bought  goods  of  a  merchant, 

cases  cited  in  the  notes  to  this  section,  handed  him  a  twenty-dollar  gold  piece 

Special    Ownenhip   in    Innkeeper    or  out  of  which  to  take  his  pay  and  return 

Kec^ier  of  Pnblio  Home.  —  Clark  v.  State,  the  change.     The  merchant,  being  un- 

23  Tex.  App.  612;  Barnes  v.  People.  18  able  to  make  the  change,  handed  the 

111.  52;  Todd's  Case,  i  Leach  C.  C.  357,  money  to  a  third  person  standing  by  to 

note  a,  take  it  and  get  the  change.    The  taker 

A  box  belonging  to  a  benefit  society  never  returned  with  either  the  money 

was  stolen   from   a  room  in  a  public  or  the  change.     It  was  held  that  in  a 

house.     Two  of  the  stewards  had  keys  prosecution  for  the  larceny,  the  owner* 

of  this  box,  and  by  the  rules  of  the  ship  was  properly  laid  in  the  customer, 

society  the  landlord  ought  to  have  had  the  merchant  simply  being  his  agent  in 

a  key,  but  in  fact  he  did  not.     It  was  attempting  to  make  the  change,  and 

held  that  the  prisoner  might  be  con-  the  stealing  from  the  agent  being  steal- 

victed  on  a  count  laying  the  property  ing  from   the  principal.     Murphy  v. 

in  the  landlord  alone.     Rex  v,  Wymer,  People,  104  111.  528. 

4  C.  &  P.  391,  19  E.  C.  L.  436.  Ownership  was  laid  in  a  person  as 

Aglftor.  —  If  property  be  stolen  from  agent.    There  was  no  exception  that 

an  agistor,  the  ownership  may  be  laid  there  was  a  variance  or  that  the  evi- 

in   him.     People   v.    Buelna,   81    Cal.  dence  failed  to  show  a  special  property 

T35:  Woodward's  Case,  i  Leach  C.  C.  in  the  person  in  whom  the  ownership 

357,  note  a.  was  alleged,  and  it  was  held  that  the 

Ownership  in  Ooardian.  —  Property  in  general  verdict  established  all  the  ma- 
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session  of  the  master,^  and  the  person  occupying  such  position 
not  being  one  who  could  maintain  trespass  as  a  bailee  for  an 
injury  to  the  property.* 

BftUor  and  BailM.  —  If  the  person  in  whom  the  ownership  is  allied 
was  in  possession  of  the  property  at  the  time  of  the  alleged 
larceny,  either  as  a  conditional  purchaser  or  as  a  bailee,  the 
ownership  is  properly  laid  in  him,*  though   the  ownership  may 

be  laid  either  in  the  bailor  or  in  the  bailee,*  or  in  separate  counts 

terial  facts  charged  in  the  indictment,  theft  although  the  bailment  be  gratui- 

including  that  of  ownership.     State  v.  tous.     Wimbish  v.  State,  89  Ga.  394. 

Carter,  113  N.  Car.  640,  distinguishing  One  Who  Him  Fiojwitjp  for  a  term  is 

State   V,  Jenkins,  78   N.  Car.  478,  in  pro  kac  vice  the  owner  thereof  during 

that    the  exception   in   that  case   was  the  time  for  which  it  is  hired,  and  may 

taken  on  the  trial  that  the  evidence  did  therefore  be  described  as  the  owner, 

not  show  special  property  in  the  agent  State  v.  Wisdom,  8  Port.  (AUu)  521. 

in  whom  the  ownership  was  laid.  Taziaaee.  —  Proof  of  the  character  in 

In  Oklahoma  it  was  held  that  ordi-  which  the  bailee  holds  wiU  not  create  a 

narily  and  in  the  absence  of  a  statute  variance  though  the  ownership  is  laid 

the  variance  would  be  fatal  where  the  in  him    absolutely.     Edson    v.  State, 

indictment  charged    ownership    in    a  148  Ind.  283. 

person  whom  the  proof  showed  to  be  4.  Florida.  —  Kennedy  v.    State,  31 

merely  the  agent  of  the  real  owner,  but  Fla.  428. 

the  statute  in  Oklahoma  providing  that  Indiana.  —  Edson  v.  State,  148  Ind. 

an  erroneous  allegation  as  to  the  in-  283. 

jured,  etc.,  is  not  material  saved   the  Iowa.  —  State    v.    Mullen,   30  Iowa 

objection  in  this  case.     Martin  v.  Ter-  203. 

ritory.  4  Okla.  105.  Massachusetts.  —  Com.  v,  0*Hara,  10 

W&B   at   Hvsbaiid'i    Ag«nt.— Where  Gray  (Mass.)  469;   Com.  v.  Morse,  14 

the  wife  acts  as  agent  for  her  husband,  Mass.  217. 

ownership  is  properly  laid  in  the  hus-  Missouri.  —  State  v.  Moore,  loi  Mo. 

band.     Hill  v.  State,  i  Head  (Tenn.)  316;  State  t.  Hall,  85  Mo.  669. 

454;  Rex  V.  Roberts,  7  C.  &  P.  485,  32  New  Hampshire.  —  State  v.  Gorham. 

E.  C.  L.  594.  55  N.  H.  152. 

In  Massachusetts    it    was  held   that  New    York.  —  People    v.    Smith,     i 

under  the  statute  in  that  state  an  in-  Park.  Cr.  Rep.  (Columbia  Oyer  h.  T. 

dictment  charging  ihe  larceny  of  prop-  Ct.)  329;    Phelps  v.  People,  6  Hun  (N. 

erty  of  a  wife  would  be  sustained  by  Y.)  401. 

Sroof  of  the  larceny  of  property  of  the  North  CaroHna.  —  State  v.  Allen,  103 

usband  in  the  possession  of  the  wife.  N.  Car.  433;    State  v.  Hardison,  75  N. 

Com.  V.  McLaughlin,  103  Mass.  435.  Car.  203;  Sute  v.  Powell,  103  N.  Car. 

1.  Thomas  v.  State,  i  Tex.  App.  289;  424. 

Clark  V.  State,  23  Tex.  App.  612;  Com.  South   Carolina.  — State  9.   Adding- 

r.  Rubin,  165  Mass.  453.  ton,  i  Bailey  L.  (S.  Car.)  310. 

S.  Heygood  v.  State,  59  Ala.  49.     See  Tennessee.  —  Hill  v.   State,    I    Head 

also  the  cases  generally  in  this  section  (Tenn.)  454;  Owen  v.  State,  6  Humph, 

and  infra^  III.  3.  r.  (5)  {k)  Property  in  (Tenn.)  330. 

Custodia  Legis.  Texas.  —  State  v.  Stephens,  32  Tex. 

S,  Fowler  v.  State,  100  Ala.  96;  State  155. 

V.  Pettis,  63  Me.  126;  State  v.  Ayer,  23  United  States.  —  U.  S.  v.  Burroughs, 

N.  H.  301.  3  McLean  (U.  S.)  405. 

Bonowtd  PMpvtj.  —  The  aUegation  Property  may  be  described  as  the 

of  property    in    a   complaint    for  an  goods  of  either  the  bailee  or  the  bailor, 

alleged  larceny  of  goods  is  sustained  if  although    it    was    never    in    the  real 

the  complainant  at  the  time  the  larceny  owner's  possession,  but  in  that  of  the 

was  committed  held  possession  of  the  bailee  merely.     State  v.  Gorham,  55  N. 

foods  under  a  loan  from  the  owner.  H.  152. 
tate  V.  Pettis,  63  Me.  126.  Fladg«d  Piu|Wiij  falls  within  the  rule 
Ownership  may  be  laid  in  the  bailee  that  ownership  may  be  laid  in  the  gen- 
having  possession  at  the  time  of  the  eral   or   the  special  owner.     Com.   v. 
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the  ownership  may  be  laid  both  in  the  legal  owner  and  in  the 
bailee,  at  the  option  of  the  pleader.^ 

(o)  Laroony  bT  Ooneral  from  Spoeial  Owner.  —  It  is  impossible,  under 
ordinary  circumstances,  for  one  to  commit  larceny  in  taking  pos- 
session of  his  own  property,  and  the  general  owner  of  goods,  in 
their  lawful  possession,  has  full  dominion  and  control  over  such 
goods ;  but  it  seems  to  be  well  settled  in  the  law  that  larceny  may 
be  committed  by  a  man  stealing  his  own  property,  if  the  taking 
be  animo  furandiy  or  with  a  fraudulent  design  to  charge  the  bailee 
with  the  value  of  it.  In  such  case  the  property  is  laid  in  the 
special  owner.* 

(d)  Ownenldp  in  mnor.  —  How  ownership  should  be  laid  when 
property  provided  to  a  minor  by  his  parent  is  stolen  from  the 
former,  is  not  always  recognized  to  rest  upon  settled  principle. 
It  seems  that  at  an  early  date  the  ownership  was  required  to  be 
laid  in  the  child.*  Later  cases  also  recognize  the  propriety  of 
laying  the  ownership  in  the  child.**  But  indictments  laying 
ownership  in  the  parent  have  been  sustained,*  though  it  was  held 

O'Hara,  lo  Gray  (Mass.)  469,  wherein  time  and  place,  that  the  owner  of  a 
the  ownership  was  laid  in  the  pledgor,  watch  of  any  designated  value,  right- 
In  Smith  V.  State,  (Tex.  Crim;  App.  fully  in  the  possession  of  a  bailee,  and 
1895)  29  S.  W.  Rep.  785,  the  ownership  held  by  him  as  a  security  for  work 
was  laid  in  the  pledgee.  and    labor    bestowed     upon    it,     had 

1.  Kennedy  v.  State,  31  Fla.  438;  fraudulently  taken  it,  without  the  con- 
Owen  V.  State,  6  Humph.  (Tenn.)  330;  sent  of  the  bailee,  from  his  possession. 
State  V,  Wisdom,  8  Port.  (Ala.)  511.  with  the  intent  of  depriving  him  of  the 

2.  State  V.  McCoy,  89  N.  Car.  466;  value  of  such  repairs,  would  be  en- 
Palmer  v.  People,  10  Wend.  (N.  Y.)  tirely  sufficient  in  this  species  of  theft.'* 
166;    Adams    &.   State,    45    N.    J.    L.  State  t/.  Stephens,  32  Tex.  155. 

448.  3.  See   note  to  Rex   «/.  Forsgate,   i 

Ttne     Ownmhip     Laid     and    Facts  Leach  C.  C.  463. 

Charged.  —  Jn     Texas    an    indictment  Differenoe  between   Apparel   on   Dead 

charged  that  "  Samuel  Stephens,  late  Body  and  on  Child.  —  *'  If  apparel  be  put 

of  the  county  of  Smith,  on  the  thir-  upon  a  boy,  this  is  a  gift  in  law,  for  the 

teenth  day  of  September,  A.  D.  1868,  boy  hath  capacity  to  take  it;  but  a  dead 

did,  in  the  said  county  of  Smith,  fraudu-  body,  being  but  a  lump  of  earth,  hath 

lently  take  from  the  possession  of  Wil-  no    capacity."       Haynes's    Case,    12 

Ham  H.  Pate  one  silver  watch  of  the  Coke  113. 

value  of  two  dollars  and  fifty  cents,  4.  Phillips   v.  State,  85  Tenn.   551 ; 

the  said  watch  being  then  and  there  de-  State  t/.  Koch,  4  Harr.  (Del.)  570. 

posited  with  the  said  William  H.  Pate  6.  State  v,  Williams,  2  Strobh.  L.  (S. 

for  repairs,  and  was  then  and  there  Car.)  229;    Reg.  v.   Hughes,  C.  &  M. 

held  for  security  for  the  repairs  that  593,  41  E.  C.  L.  323.     See  also,  as  rec- 

had  then  and  there  been  made  on  said  ognizing  that  the  ownership  may  be 

watch,  said  watch  being  then  and  there  laid  in  either  the  parent  or  the  child, 

the  corporeal  personal  property  of  the  People  v.  McCarty,  5  Utah  281. 

said  Samuel  Stephens.    Said  watch  was  Property    in    the    possession    of    a 

taken  from  the  possession  of  the  said  widow  and  her  infant  children  may  be 

William  H.  Pate  without  his  consent,  laid  in  the  widow.    Crockett  v.  State, 

with  intent  to  deprive  the  said  William  5  Tex.  App.  528,  citing  Henry  v.  State, 

H.  Pate  of  the  value  of  said  repairs,  45  Tex.  84. 

and  to  appropriate  it  to  the  use  of  the  Child  at  Bailee.  -  •  The  child's  posses- 
said  Samuel  Stephens,  against  the  sion  and  right  are  more  that  of  a  bailee, 
peace  and  dignity  of  the  state,'*  and  it  and  the  parent's  right  that  of  a  bailor, 
was  held  sufficient,  the  court  saying  than  anything  else.  State  v,  Williams, 
that:      "A    general    charge,    alleging  2  Strobh.  L.  (S.  Car.)  231. 
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that  they  might  also  have  laid  the  ownership  in  the  child.*  The 
decisions  seem  to  stand  each  upon  its  own  facts  and  to  be  influ- 
enced by  the  character  of  the  property  stolen,  as  well  as  by  the 
age  of  the  minor.* 

(e)  Tenant  in  Pooeeeilon.  —  In  an  indictment  for  larceny  from  a 
building,  ownership  may  be  laid  in  a  tenant  in  possession  of  the 
building.' 

(f)  Eetrayi.  —  Consistently  with  the  real  facts,  it  is  proper  to 
allege  that  the  owner  of  an  estray  is  unknown  and  that  the  animal 
is  an  estray,  where  no  special  ownership  attaches  except  by  com- 
pliance with  the  estray  statute.*  When  the  animal  is  taken  up 
as  an  estray,  the  ownership  may  be  laid  in  the  estrayer  or  in  the 
true  owner,*  and  it  is  held  that  where  an  indictment  alleges  the 
ownership  to  be  unknown,  proof  of  constructive  possession  and 
special  ownership  of  an  estrayer  is  a  fatal  variance.* 

1.  See  last  cases  cited.  This  is  said  and  safer  practice  to  present  an  indict- 
to  be  the  safer  practice.  Reg.  v.  ment  in  two  counts,  charging  In  one 
Hughes,  C.  &  M.  593,  41  E.  C.  L.  323.      the  ownership  in  the  parent  and  in  the 

EzoepUon.  —  Where  the  son  is  appren-  other    the    ownership    in    the    child, 

ticed  to  his  father  and  is  furnished  with  Wright  v.  State,  35  Tex.  Crim.   Rep. 

his  clothes  in  pursuance  of  his  indent-  470. 

ures,  an  indictment  for  stealing  such         In  Bazan  v.  State,  (Tex.  Crim.  App. 

clothes  must  lay  them  to  be  the  prop-  1893)  24  S.  W.  Rep.  ico,  it  was  held  thai 

erty  of  the  son,  and  not  of  the  father,  where  it  appeared  that  horses  alleged 

Rex  V.  Forsgate,  i  Leach  C.  C.  463,  cited  to  have  been  stolen  belonged  to  a  minoi 

in  State  v,  Williams,  2  Strobh.  L.  (S.  living  with  his  mother  and  that  both 

Car.)  232.  the  mother  and    son   had   possession. 

2.  For  EzamplOi  in  Phillips  2/.  State,  85  control,  and  management  thereof  it 
Tenn.  551,  it  was  said  that  "  it  was  was  correct  practice  to  allege  the  prop- 
proper  to  charge  the  ownership  of  the  erty  in  the  mother. 

-    property     to    Miss    Roberta    Seawell,  S.  State  v.  Golden,  49  Iowa  48.    See 

though  a    minor,  she  being  eighteen  article  Burglary,  vol.  3,  p.  736. 

years  of  age  and  owning  and  using  the  4.  Baxter  v.  State,  (Tex.  Crim.  App. 

clothing  as  her  own."  1897)  43  S.  W.  Rep.  87. 

Instate  V.  Lee,  Houst.Cr.Cas. (Del.)  6.  Jinks  ».  State,   5   Tex.   App.  68; 

335f   it  was  said   that  as  the  articles  Cox  v.  State,  43  Tex.   loi;  Quinn  v. 

stolen  were  mere  ornaments  and  not  People,  123  111.  333. 

necessaries,  and  belonged  not  to  the  So  when  an  animal  is  not  taken  up 

father  but  to  the  daughter,  ownership  as  an  estray,  but,  having  wandered  into 

of  them  could  not  be  laid  in  the  father,  another's  field,  is  capiuted  and  put  up 

In  State  v.  Williams,  2  Strobh.  L.  (S.  by  the  owner  of  the  held  to  prevent  de- 
Car.)  22Q,  upholding  an  indictment  struction  of  growing  com,  the  owner- 
which  laid  the  ownership  of  a  saddle  in  ship  may  be  laid  in  the  owner  of  the 
the  father,  it  was  said  that  the  indict-  field  as  bailee.  Owen  v.  State,  6 
ment  would  be  good  if  the  ownership  Humph.  (Tenn.)  330. 
were  laid  either  in  the  father  or  son.  Animal  Irregularly  Eetrayed.  —  It  is 
adding:  "  This  would  seem  to  be  the  held  that  the  record  showing  the  special 
end  of  the  matter,  if  a  saddle  be  neces-  ownership  of  the  estrayer  is  sufficient, 
sary  for  an  infant  son."  though  some  of  the  proceedings  appear 

In    Texas  it  was  held  that  a  minor  to  be  irregular.     Jinks  v.  State,  5  Tex. 

living  with  her  parent  could  not  be  con-  App.  72. 

sidered  as  having  exclusive  care,  man-  6.  Thomason  v.   State,  (Tex.  Crim. 

agement,  and  control  of  such  property  App.  1896)34  S.  W.  Rep.  121;  Swink  r. 

as  jewels  given  to  her  by  her  parent.  State,  32  Tex.  Crim.  Rep.  532. 

and  that  the  ownership  of  such  property  Where  special  ownership  is  not  in  the 

should  belaid  in  the  parent;  but  at  the  estrayer  by  reason  of  his  noncompli* 

same  time  it  was  said  to  be  the  better  ance    with    the  statute  in    regard  to 
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<j[j)  Joint  Ownonhip  —  Fartnonhip  Proporty.  —  At  common  law,  if 
stolen  goods  are  the  property  of  partners  or  joint  owners,  the 
names  of  all  the  partners  or  joint  owners  must  be  stated  in  alleg- 
ing the  ownership  thereof,*  or  if  one  of  the  partners  or  joint 

estrays,  an  allegation  that  the  person  McCord  L.  (S.  Car.)  i6;  State  v,  Lon- 

from  whom  the  animal  had  been  taken  don,  3  S.  Car.  230. 

had  estrayed  it,  which  is  required  by  law,  Texas.  —  Henry  v.    State,  45    Tex 

is  not  a  descriptive  averment  and  comes  84. 

within  the  rule  which  authorizes  courts  In  McCowan  v.  State,  58  Ark.  17,  th 

to  disregard  surplusage,  and  the  indict-  rule  that  joint  ownership  must  be  laio 

ment  alleging  ownership   in    an   un-  in  the  joint  partners  was  held  to  prevail, 

known  person  is  good.     Smith  v.  State,  notwithstanding  a  statutory  provision 

7  Tex.  App.  382;    Lowe  v.  Stale,    11  that  an  indictment  is  suflScient  if  it  con- 

Tex.  App.  253.  tains  a  statement  of  acts  constituting 

CattloBonningnponAoonitomodBango.  the  offense,  in  ordinary  and  concise 
—  In  the  absence  of  other  proof,  cattle  language  and  in  such  manner  as  to 
running  upon  their  accustomed  range  enableapersonof  ordinary  understand- 
are  in  the  possession  of  their  owner,  ing  to  know  what  is  intended,  etc., 
Murray  v.  U.  S.,  (Indian  Ter.  1896)  35  though  under  similar  statutes  else- 
S.  W.  Rep.  240;  Deggs  v.  State,  7  Tex.  where  it  has  been  held  differently. 
App.  359;  Jones  w.  State,  3  Tex.  App.  Reed  v.  Com.,  7  Bush  (Ky.)  641; 
498;  Cameron  v.  State,  44  Tex.  652;  People  z/.  Goggins,  80  Cal.  229;  People 
Huffman  v.  State,  28  Tex.  App.  174;  v.  Ah  Sing,  19  Cal.  598. 
Moore  v.  State,  8  Tex.  App.  496.  And  Tmstooi  Not  Lioorporatod  must  be  de- 
it  has  also  been  held  that  where  cattle  scribed  by  name  as  individuals  with  the 
are  ranging  in  one  county  in  the  care,  addition  of  the  character  in  which  they 
management,  and  control  of  an  agent  are  authorized  to  act.  Rex  v.  Sherring- 
who  looks  after  them,  milks  the  cows,  ton,  i  Leach  C.  C.  513. 
and  marks  and  brands  the  calves,  while  Varlanoe  in  Alleging  Joint  Ownership, 
the  owner  lives  In  a  county  remote  —  Where  the  ownership  is  laid  in  two 
therefrom,  the  cattle  are  in  the  posses-  persons  jointly  and  the  proof  shows 
sion  of  such  agent  in  a  sense  that  will  ownership  in  but  one,  the  variance  has 
support  the  allegation  of  ownership  in  been  held  to  be  fatal.  Brown  v.  State, 
him.  Williams  f'.  State,  26  Tex.  App.  35  Tex.  691;  Parmer  v.  State,  41  Ala, 
131;    Littleton  v.  State,  20  Tex.  App.  416. 

169.   distinguishing  Deggs  v.  State,   7  An  indictment  against  a  tenant  for 

Tex.  App.  359  and  Cameron  v.  State,  stealing  a  crop  raised  by  him  on  shares 

44  Tex.  652,  supra,  in   that  in   those  is  insufficient  if  it  lays  the  ownership 

cases  there   was    no  third   person  or  in  both  the  landlord  and  tenant.     State 

special  owner  intervening.  v.  McCoy,  89  N.  Car.  466. 

1.  Arkansas,  —  McCowan  v.  State,  58  If  the  ownership  is  laid  in  two  per- 

Ark.  17;  Scott  V,  Slate,  42  Ark.  73.  sons  jointly  and  the  proof  shows  the 

California.  —  People    v.    Bogart,   36  ownership  in  one  of  such  persons  and 

Cal.  245  \citing  State  v.  Owens,  10  Rich,  another  not   alleged,  the   variance   is 

L.    (S.    Car.)   169;    Hogg   v.   State,   3  fatal.     Blankenship  v.  State,  55  Ark. 

Blackf.  (Ind.)  326;  Com.  v.  Trimmer,  244. 

I  Mass.  476].  Contingent  Interest.  —  In  larceny  of 

Delaware.  — State  v.  Frame,  4  Harr.  the  goods  of  partners,  a  contingent  in- 

(Del.)  569.  terest  in  the  goods  stolen,  by  one  of  the 

Illinois.  —  Wallace  v.  People.  63  111.  partners,  is  not  sufficient  to  authorize 

451;  Hix  V.  People,  157  111.  384.  laying  them  as  the  goods  of  the  part- 

Massachusetts,  —  Com.  v,  O'Brien,  12  ners,  but  they  should  be  laid  in  the  in- 

Allen  (Mass.)  183.  dictment  as  the  sole  property  of  the 

Mississippi,  —  McDowell  v.  State,  68  partner  who  has  the  legal  interest  in 

Miss.  348.  them.     People  v.  Romaine,  i  Wheel. 

New  Hampshire.  — State  v,  McCoy,  Cr.  Cas.  (N.  Y.)369;  Hix  v.  People,  157 

14  N.  H.  364.  111.  384. 

Oregon.  —  State  v.  Wilson,  6  Oregon  Ownership  of  Landlord  and  Tenant.  — 

428.  Where  a  crop  raised  on  shares  is  stolen. 

South    Carolina.  — State  v.   Ryan,  4  the  property  should  be  laid  in  both  the 
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owners  has  a  special  property  in  the  goods  stolen,  by  reason  of 
separate  possession,  such  allegation  of  ownership  would  be  suffi- 
cient and  should  be  made.'  To  avoid  this  difficulty  the  statute 
7  Geo.  IV.,  c.  64,  §  14,  was  passed,  providing  that  where  the 
stolen  goods  were  the  property  of  partners,  joint  tenants,  parce- 
ners, or  tenants  in  common,  it  should  be  sufficient  to  charge  the 
property  in  one  of  them  by  name  and  another  or  others,  accord- 
ing to  the  fact.*  In  some  of  the  United  States  the  common-law 
rule  is  likewise  changed  by  statute,*  under  which  an  indictment 
will  be  sufficient  if  it  lays  the  ownership  in  one  of  several  joint 
owners,^  or  in  one  by  name  and  another  or  others,  according  to 
the  fact.* 
1 

andlord    and    the    tenant.      State    v.  nature     the     common     law    prevaiis. 

Frame,  4  Harr.  (Del.)  569.  People  v.  Bogart,  36Cal.  248.     See  also 

Ownership  of  Landlord  and  Tenant. —  the  cases  in  the  last  preceding  note; 

•             Where  a  crop  was  in  the  possession  of  Reg.  z*,  Wortley,  2  C.  &  K.  283,  61  E. 

the  landlord,  though  undivided,  it  is  C.  L.  283. 

held  that  an  indictment  charging  the  3.  The  FLrm  HanM  has  been  held  suffi- 
larceny  thereof  by  the  tenant  properly  cient  under  statutes  providing  that  an 
lays  the  ownership  in  the  landlord  indictmentisnot  fatally  defective  if  it  is 
alone.  State  v.  King,  98  N.  Car.  648.  sufficient  to  be  intelligible  to  a  person 
So  in  an  indictment  against  share  of  common  understanding,  or  that  an 
croppers  for  the  larceny  of  apart  of  the  indictment  is  not  insufficient  by  reason 
crop,  the  ownership  was  held  to  be  of  any  defect  which  does  not  tend  to 
properly  laid  in  the  landlord,  the  latter  prejudice  the  substantial  rights  of  the 
having  been  entitled  to  the  possession  defendant  on  the  merits.  People  v. 
and  control  of  the  crop  until  certain  ad-  Goggins,  80  Cal.  229;  People  v.  Ah 
vances  had  been  paid.  Connell  v.  Sing,  19  Cal.  598.  And  an  allegation 
State,  2  Tex.  App.  422.  that  the  property  was  "  the  property 
Tonanti  in  Common.  —  Where  by  con-  of  the  Tennessee  River  Packet  Corn- 
tract  each  party  is  bound  to  furnish  pany,  D.  W.  Swan,  Little  Brothers,  and 
certain  portions  of  material  for  making  others,"  was  held  to  be  sufficient  under 
a  crop  upon  the  land  of  one  of  them,  such  a  statute.  Reed  v.  Com.,  7  Bush 
and  they  agree  on  the  proportion  of  the  (Ky.)64i. 

crop  which  is  to  belong  to  each  at  the  A   Bail  Bond  Is  Not   Void  because 

end  of  the  enterprise,  this  is  a  cultiva-  ownership  is  laid  in  a  firm  name  in  the 

tion  of  land  upon  shares  and  will  result  indictment.     People  v.  Barnes,  65  Cal. 

as  a  tenancy  in  common  of  the  crop,  for  16. 

the  larceny  of  which  the  ownership  is  4.  Williams    v.   State,   67   Ala.    187, 

properly  laid   in   both.      McNealy    v.  which  was  a  prosecution  for  burglary. 

State,  17  Fla.  205.  but  the  decision  rests  upon  a  general 

1.  Scott  V.   State,   42   Ark.    73-  Mc-  statute,    Wantland  v.  State,   145  Ind. 

Cowan   V.    State,    58    Ark.    17   [citing  38;  Marcus  v.  State,  26  Ind.  loi;  Wid- 

People  V.  Schwartz,  32  Cal.  160;  Hogg  ner  v.  State,  25  Ind.  234;  State  t'.  Riley^, 

V.  State,  3  Blackf.  (Ind.)  327;  Com.  v.  100  Mo.  493;  Lasure  v.  State,  ig  Ohio 

Trimmer,  i   Mass.  476];  State  v.  Wil-  St.  43;    Coates  v.  State,  31  Tex.  Crim. 

son,  6  Oregon  428;  Henry  v.  State,  45  Rep.  257;  Clark  v.  State,  26  Tex.  App. 

Tex.  84*.  Samora  v.  State,  4  Tex.  App.  486;  Terry  v.  State,  15  Tex.  App.  66. 

508;  Wilson  V,  Stale,  3  Tex.  App.  206;  But  if  the  ownership  is  laid  in  two 

Calloway  v.  State,  7  Tex.  App.  585,  and  persons  jointly,  proof  that  it  is  the  sep- 

Hannahan  v.   State,  7  Tex.  App.  664,  arate  property  of  one  will  not  support 

holding  that  while   the    common-law  the   indictment.     Widner  v.  State,  25 

doctrine  was  changed  in  Texas  by  the  Ind.  234. 

code,  as  to  offenses  committed  before  5.  State   v.   Capps,   71   N.   Car.   96; 

I                                the  provision  of  the  code  referred  to  the  State    v.   Patterson,   68  N.   Car.   292; 

old  doctrine  prevailed  as  announced  in  State  v,  Edwards,  86  N.  Car.  666;  State 

j                                 Henry  v.  State,  45  Tex.  84,  supra,  v.  Harper,  64  N.  Car.  130,  holding  that 

I                                    8.  In  the  absence  of  a  statute  of  this  under  the  code  provision  permitting  an 
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(h)  Property  of  Feme  GoTort.  —  When  stolen  property  belongs  to  a 
married  woman,  whether  or  not  the  ownership  should  be  laid  in 
her  or  in  her  husband  has  been  variously  decided,  depending  upon 
the  character  of  the  woman's  estate  or  her  status  under  the  vari- 
ous statutes  prevailing.  As  a  general  proposition  it  was  early 
decided  that  the  property  of  the  woman  being  that  of  the  hus- 
band, ownership  must  be  laid  in  him.^  On  the  other  hand,  it  is 
held  that  while  the  property  of  the  wife  which  is,  in  the  ordinary 
way,  in  the  use  of  the  husband  and  his  family  may  be  laid  in 
either  the  husband  or  the  wife,*  when  the  title  and  possession  are 
both  in  the  wife  under  statutes  recognizing  her  separate  exist- 
ence for  this  purpose,  the  courts  recognize  this  separate  existence ; 
and  in  some  states  it  is  required  that  the  ownership  of  the  sep- 
arate estate  be  laid  in  the  wife,*  while  in  others  ownership  in  such 

indictment  to  allege  ownership  in  one  Cullins,  i  Mass.   ii6,  it  was  held  that 

joint   owner    only  **  and    another  or  the  absence  of  the  husband  for  a  num- 

others,  as  the  case  may  be,"  an  indict-  ber    of    years    was    not    sufficient    to 

ment  which  charges  the  property   as  authorize  the  laying  of  ownership  in 

that  of  one  of  the  owners  jiamed  **  and  the  wife  in  an  indictment  for  the  larceny 

another  or  others  "  is  fatally  defective,  of  property  stolen  from  her.     But  in  U, 

the  alternative  **  or  "  in  the  statute  not  S.   v.  Parsons,  4  Cranch  (C.  C.)  726, 

being  used  in  the  sense  of  **  to  wit."  where  it  appeared  that  the  husband  was 

1.  Thnfl,  Wearing  Apparel  or  Money  absent  seeking  employment  and  was  not 
Ooatrilmted  for  the  Support  of  the  wife  contributing  to  the  support  of  his  wife, 
and  family  belong  to  the  husband,  and  under  an  indictment  charging  larceny 
ownership  thereof  must  be  laid  in  him.  of  the  goods  from  the  wife  the  court  re- 
State  V,  Hays,  21  Ind.  176;  Com.  v.  fused  to  instruct  for  an  acquittal, 
Davis,  9  Cush.  (Mass.)  283;  Com.  v.  Cranch,  C.  J.,  dissenting. 
Cullins,  I  Mass.  116;  Hughes  «/.  Com.,  Property  Laid  in  Queen. — Where 
17  Gratt.  (Va.)  565;  U.  S.  v.  Murphy,  property  was  laid  in  a  woman  in  one 
4  Cranch  (C.  C.)  681.  See  also  People  count,  and  in  the  queen  in  another 
V.  McCarty,  5  Utah  282;  Reg.  v.  White-  count,  and  the  proof  showed  that  the 
head,  9  C.  &  P.  429,  38  E  C.  L.  175.  woman  in  whom  the  property  was  laid 

Hniband*s  Property  in  Wife's  Foenerion.  in  the  first  count  was  a  married  woman 
—  In  Massachusetts^  under  Gen.  Stat.,  whose  husband  had  been  convicted  of 
c.  172,  g  12,  an  indictment  charging  the  a  felony,  and  who  was  still  in  prison 
larceny  of  property  of  a  wife  may  be  under  his  sentence,  and  that  the  article 
sustained  by  proof  of  the  larceny  of  stolen  belonged  to  him  before  his  con- 
property  of  the  husband  in  the  posses-  viction,  but  had  remained  in  the  house 
sion  of  the  wife.  Com.  v.  McLaughlin,  thereafter,  his  wife  continuing  in  the 
ro3  Mass  435,  distinguishing  Com.  v,  possession  of  the  house  and  goods  un- 
Davis,  9  Cush.  (Mass.)  283,  supra^  in  til  the  latter  were  stolen,  it  was  held 
that  the  indictment  in  that  case  was  for  that  the  prisoner  might  be  convicted  of 
cheating  by  false  pretenses,  and  that  the  larceny  on  the  second  count,  which 
that  offense  not  being  enumerated  in  laid  the  goods  in  the  queen,  but  that 
Rev.  Stat.,  c.  133,  §  11,  the  common-  he  could  not  be  convicted  on  the  count 
law  rule  applied  to  it,  and  it  was  there-  which  laid  the  goods  in  the  married 
fore  necessary  to  allege  the  property  to  woman.  Reg.  v.  Whitehead,  9  C.  &  P. 
be  in  the  husband.  And  attention  is  429.  38  E.  C.  L.  175. 
called  to  the  further  fact  that  the  provi-  8.  Petre  v.  State,  35  N.  J.  L.  64. 
sions  of  Gen.  Stat.,  c.  172,  §  12,  supra^  8.  Petre  v.  State.  35  N.  J.  L.  64; 
are  broader  than  the  corresponding  pro-  Com.  v.  Martin,  5  Clark  (Pa.)  245.  c 
visions  of  the  Revised  Statutes  above  Am.  L.  Reg.  434;  Pratt  v.  State,  35 
referred  to,  though  this  difference  was  Ohio  St.  514;  Stevens  v.  State,  44  Ind. 
not  considered  as  affecting  the  decision  469,  holding  that  property  acauired  by 
of  the  case.  a  married  woman  by  a  gift  after  mar- 

Abeenoe    of  Hniband.  —  In    Com.    v,  riage  must  be  laid  in  her. 
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property  may  be  laid  either  in  the  husband  or  in  the  wife. ' 

CnntiTo  Stototoi.  —  Again,  the  question  may  lose  much  of  its 
importance  under  statutes  which  expressly  provide  that  when  an 
offense  involves    the  commission    of    a   private    injury  and  is 

In  Alabama  it  had  been  frequently  the  Act  of  33  &  34  Vict.,  cc.  5,  9,  and 

decided  before  the  Act  of  February  38,  11,   under  which   the   wife's  separate 

1888  (Code  of  1886-7,  %  2341),  that  an  property  may  be  laid  in  her  husband, 

indictment  for  larceny  might  lay  the  Sepuato  Property  in  Conbnon  Vm.  —  A 

ownership  in  either  the  husband  or  the  husband    living  with  his   wife   has  a 

wife,  though  the  property  constituted  special  property  as  bailee  in  the  wife's 

the  separate  estate  of  the  wife.     Davis  separate  estate  which  is  in  common  use 

V.  State,  17  Ala.  416;  Lavender  v.  State,  by  them,  and  such  property  may  be  laid 

60  Ala.  60,  Ellis  V.  State,  76  Ala.  90 ;  in  the  husband.     State  v,  Wincroft,  76 

Robinson  v.  State,  84  Ala.  434.     But  N.  Car.  38;  State  v.   Matthews,   76  N. 

under  that  law  the  ownership  of  the  Car.  41. 

wife  is  as  complete  and  independent  of  In  Peire  v.  State,  35  N.  J.  L  64,  it  is 
the  husband  as  that  of  the  husband  is  said  that  '*  in  case  the  married  woman 
of  the  wife,  and  as  the  ownership  of  puts  her  property  in  use  in  the  family 
property  belonging  to  the  husband  can-  of  her  husband,  such  acts  give  the  hus- 
not  be  laid  in  the  wife,  with  equal  band,  who  is  still  the  head  and  master 
propriety  the  ownership  of  property  be-  of  the  household,  such  a  possession  as 
longing  to  the  wife  cannot  be  laid  in  will  warrant  the  allegation  of  title  in 
the  husband.  Boiling  v.  State,  98  Ala.  him.  Under  these  circumstances  the 
80,  holding  further  that  difficulties  of  wife  does  not  part  with  the  general 
this  character  might  be  obviated  by  lay-  right  of  possession,  but  with  the  quail- 
ing the  ownership  in  the  wife  in  one  fied  right  of  possession,  which  she  can 
count  and  in  the  husband  in  the  other  put  an  end  to  at  will.  But  this  quali- 
count.  fied  right  in  the  husband  is  clearly  suffi- 

Heoenarj  and    Soitablo  Clothing  fur-  cient,  if  it  exists,    *    *    *    to  support 

nished  by  the  husband  does  not  become  the  averment  in  the  pleading  of  owner- 

the  separate  property  of  the  wife,  but  ship  in  him.'* 

such  clothing  purchased  by  the  wife  ChanMSter    of    Property  —  ProTinoe    of 

with  her  separate  money  is  made  her  Jury, —  In  State  v.  Pitts,  12  S.  Car.  180, 

separate  estate  by  statute,  and  an  in-  an  instruction  that  **  if  the   jury  be- 

dictment  charging  the  larceny  of  such  lieved  the  clothes  were  the  property  of 

clothing  must  lay  the  property  in  the  Mrs.  John  T.  Duncan  [the  wife  of  the 

wife.     Pratt  v.  State  35  Ohio  St.  514.  person  in  whom  the  property  was  laid], 

SaopeotiTO  Ownonhip  in  Hniband  and  the    prisoner    should    be    found    not 

Wife  in  SoToral  Artlolot.  —  Where  sev-  guilty,"  was  held  to  be  improperly  re- 

eral  articles  of  separate  value  were  laid  fused.     The    fact   that    the   person   in 

in  an  indictment  as  the  property  of  the  whom  the  property  was  laid,  and  his 

husband,  and  upon  the  trial  it  appeared  wife,  bore  to  each  other  the  relation  of 

that  one  of  the  articles  belonged  to  the  husband  and  wife  may  have  been  cal- 

wife,  and  there  was  no  testimony  tend-  culated  to  raise  the  presumption  that 

ing  to  show  that  the  other  two  articles  the  husband  had  such  a  possession  of 

belonging  to  the  husband  were  of  less  the  articles  as  to  warrant  the  allegation 

value   than   the  amount  necessary  to  of  property  in  him  as  made  in  the  in- 

bring  the  offense  within  the  degree  of  dictment,  but  this  would  give  rise  to  a 

the  crime  of  which  the  defendant  was  question  of  fact  which  the  jury  and  not 

convicted,  it  was  held  not  necessary  to  the  judge  should  decide, 

decide  the  question  whether  the  owner-  Community  Proporty   may  be  laid  in 

ship  of  the   (irst  article  was  properly  the  husband.    People  i^.  Swalm,  8oCal. 

alleged  to  be  in  the  husband.     State  v.  46.     And  in  Texas  it  is  held  that  such 

En,  10  Nev.  277.  property  must  be  laid  in  the  husband. 

1.  Holmes  v.  State,  (Tex.  Crim.  App.  Wilson  v.  State,  3  Tex.  App.  210;  Mer- 
1897)  42  S.  W.  Rep.  979;  Alexander  riweather  v.  State,  33  Tex.  789. 
v.  State,  9  Tex.  App.  48;  Wilson  v.  But  Where  the  Husband  Had  Deserted 
State,  3  Tex.  App.  210;  State  v.  Jack-  the  Wife^  it  was  held  that  the  owner- 
son,  Houst.  Cr.  Cas  (Del.)  561;  People  ship  might  be  laid  in  the  wife.  Ware 
V,  McCarty,  5   Utah  282,  referring  to  v.  State,  2  Tex.  App.  549. 
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described  with  sufficient  certainty  in  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the  person  injured  is  not 
material.^ 

(l)  Property  Belonging  to  Eitate  of  Decedent.  —  As  a  dead  man  cannot 
have  property  in  goods  and  chattels,  it  is  held  that  an  indictment 
laying  the  ownership  in  the  deceased,  as  **  one  A  B,  deceased," 
cannot  be  supported,*  but  ownership  in  such  a  case  should  be 
laid  in  the  executor  or  administrator  •  or  in  the  person  entitled 
to  the  immediate  possession  and  control  of  the  property.* 

(j)  Property  of  Keligioai  and  Pratemal  Societiet.  —  Where  the  subject 
of  the  larceny  is  the  property  of  a  religious  or  fraternal  society, 
ownership  is  laid  in  such  officers  as  trustees,  or  otherwise,  who 
hold  the  title  thereof  for  the  society.* 

1.  People  V,  Watson,  72  Cal.  403,  mission  of  the  offense,  but  before  the 
holding  that  under  such  a  statute  an  indictment  was  returned,  because  the 
information  for  larceny  might  lay  the  rights  of  administrators  only  commence 
property  in  a  married  woman,  though  from  the  date  of  the  letters  of  adminis- 
the  property  stolen  from  her  possession  tration.  Rex  v.  Smith,  7  C.  &  P.  147, 
was  bought  with  the  money  of  her  hus-  32  E.  C.  L.  473.  See  also  Reg.  v.  Tip- 
band,  pin,  C.  &  M.  545, 41  E.  C.  L.  297.     But 

2.  U.  S.  V.  Mason,  2  Cranch  (C.  C.)  see  Walker  v.  State,  iii  Ala.  29, 
410.  which  indicates  that  the  administrator 

8.  State  V.  Davis,  2  Law  Repos.  (N.  is  the  proper  person  in  whom  to  allege 

Car.)  291;  Walker  V.  State,  iii  Ala.  29.  ownership,   though   the  theft  be  com 

In  Eitate  of  Decedent.  —  It  is  improper  mitted  after  the  death  of  the  owner  and 

to  lay  ownership  in  the  estate  of  the  before  the  grant  of  administration.     To 

decedent.     State   v.  Woodley,   25   Ga.  the  same  effect  is  Wonson  v.  Say  ward, 

235,   holding   that    the  description   of  13  Pick.  (Mass.)  404. 

properjLy  as  that  "of  the  estate  of  R.  H.,  4.  Walker  v.  State,  iii  Ala.  29,  hold« 

deceased,"   in  a  recognizance  is  bad;  ing  that  an    indictment  charging  the 

People  z/.  Hall,  19  Cal.  425,  which  was  property  in  the  widow  and  her  minor 

afterwards    referred    to  in    People   v.  child  jointly  was  erroneous,  the  pos- 

Smith,  112  Cal.  333,  in  which  last  case  session   devolving    upon   the    mother 

it  was  decided,  under  section  956  of  the  upon  the  death  of  the  husband. 

Penal    Code  of    California^   providing  The  law  being  that  where  one  person 

that  "  when  an  offense    involves   the  owns  property  and  another  person  has 

commission  of,  or  an  attempt  to  commit,  possession,   charge,  or  control  of  the 

a  private  injury,  and  is  described  with  same  the  ownership  maybe  alleged  to 

sufficient  certainty  in  other  respects  to  be   in   either,   and  it    being  sufficient 

identify  the  act,  an  erroneous  allega-  under  statutory  provision  when  prop- 

tion  as  to  the  person  injured,  or  in-  erty  belongs  to  the  estate  of  a  deceased 

tended  to  be  injured,  is  not  material,"  person  to  lay  the  ownership  in  the  ex- 

that  a  variance  between  a  complaint  ecutor  or  heirs  of  such  deceased  person 

alleging    ownership   in   a   person  de-  or  in  any  one  of  such  heirs,  the  pos- 

ceased,  and  an  information  based  there-  session   by  the  son  of    the  deceased 

on  alleging  ownership  in  the  executor  father,    or    the    fact  that   the   person 

and  executrix  of  the  estate  of  said  de-  alleged  to  be  the  owner  had  control  or 

ceased  person,  was  not  material,  how-  management   of    property  alleged    to 

ever  the  law  might  have  been  before  have  been  stolen,  would  be  sufficient 

said  statute  and  at  the  time  the  case  re-  allegation  of  ownership,  although  the 

ferred  to  was  decided.  deceased  father's  estate  or  the  mother 

Xieoator  BeAuing  to  Prove    WUl. —  of  the  son  in  control  held  the  title. 

Where  the  executor  refused  to  prove  Dreyer  «/.  State,  11  Tex.  App.  508. 

the  will,  it  was  held  that  the  ownership  5.  Rex  v.  Boulton,  5  C.  &  P.  537,  24 

should  be  laid  in  the  ordinary,  and  not  E.  C.  L.  445;  Reg.  v,  O'Brien,  13  U.  C. 

in  persons  who  had  taken  out  letters  Q.  B.  436.  holding  that  an  indictment 

with  the  will  annexed  .after  the  com-  for  stealing  vestments  from  a  church 

971  Volume  XII. 


Indietmeat,  InfornAtion,  LARCENY.  or  CoRplaiat. 

(k)  Fropcrtj  u  Cvstodia  L^gii.  —  A  EeodTer  has  such  special  property 
in  goods  which  are  in  his  hands  as  an  officer  of  the  court  as  will 
support  an  indictment  for  larceny  thereof  laying  the  property  in 
him.* 

Piropffty  Taken  in  Bieratlon  or  AtUehmont.  —  So  a  sheriff  who  takes 
property  in  attachment  or  execution  acquires  a  special  property 
therein,  and  an  indictment  charging  the  larceny  thereof  may  lay 
the  ownership  in  the  officer,*  but  not  in  one  to  whom  the  officer 
delivers  the  possession  to  be  held  by  him  as  bailee  of  the  officer ; ' 
and  the  levy  of  the  execution  or  attachment  must  be  a  valid  one 
in  order  to  vest  the  officer  with  such  a  title  as  will  support  an 
indictment  laying  the  property  in  him.* 

(l)  Propertj  Stolen  from  Pnblie  farmntt  —  <hni«rdiip  of  Comity.  —  Where 
property  of  a  county  is  stolen  from  a  public  officer,  it  is  held 
proper  to  allege  ownership  thereof  to  be  in  the  county.* 

should  lay  the  ownership  ia  some  per-  injured  is  not  material,  an  indictment 

son  or  persons  individually,  and  not  in  is  good  which  charges  the  ownership  to 

the  parishioners  of  the  said  church.  be  in  receivers,  though  one  of  them  is 

In  Reg.  V.  Ashley,  i  C.  &  K.  198,  47  misnamed.     State  v.  Hall,  97  Iowa  400. 

E.  C.  L.  iq8,  it  was  held  that  an  indict-  Ownership  in  Gonend  Owiur.  —  An  in- 

ment  against  a  member  of  a  club  for  dictment  may  allege  ownership  in  the 

stealing  some  of  the  plate  belonging  to  general  owner,  though  the  larceny  was 

the  club,  which  laid  the  ownership  of  from  the  possession  of  a  receiver;  and 

the  plate  in  the  house  steward,  could  the  fact  that  the  ownership  is  laid  in  a 

not  be  sustained,  and  it  seems  that  the  railroad  company  and  the  possession  in 

case  turned   upon  the  point  that  the  the  receiver  is  not  material,  since  it  is 

steward  was  a   mere  servant  having  not  necessary  to  allege  the  possession, 

the  bare  possession  and  not  such  con-  State  v.  Coss,  12  Wash.  673. 

trol  and  management  as  to  give  him  a  2.  Brooks  v.  State,   5  Baxt.  (Tenn.) 

special  property.  607;  Norton  v.  People,  C  Cow.  (N.  Y.) 

Landlord  in  PoHeadon.  —  In   Rex  v.  137;    Palmer  v.  People,  10  Wend.  (N. 

Wymer,  4  C.  &  P.  391,  19  E.  C.  L.  436,  Y.)  165;  Com.  r.  Morse,  14  Mass.  217; 

a  box  belonging  to  a  benefit  society  was  State  v.  Clapper,  59  Iowa  279;  State  v, 

stolen  from  a  room  in  a  public  house,  Cornelius,  5  Oregon  46. 

and  it  was  held  that  a  conviction  might  8.  Com.  v.  Morse,  14  Mass.  217;  Nor- 

be  had  on  a  count  laying  the  property  ton   v.   People,   8  Cow.    (N.   Y.)   137; 

in  the  landlord.  Brooks  v.  State,  5  Baxt.  (Tenn.)  607. 

Addition  of  Title.  —  Where  it  is  proper  4.  Ownership  cannot  be  laid  in  an 
to  lay  the  ownership  in  the  vicar  and  officer  who  has  not  complied  with  the 
the  churchwardens,  an  allegation  that  statute  requiring  an  attachment  to  be 
the  property  was  that  of  a  person  levied  by  taking  the  personal  property 
named  "and  others,"  the  person  into  his  custody.  State  r.  Cornelius,  5 
named  being  the  vicar,  is  sufficient  Oregon  46.  To  the  same  effect  see 
without  alleging  that  the  person  named  Brooks  v.  State,  5  Baxt.  (Tenn.)  607. 
was  the  vicar,  or  that  the  others  were  5.  People  v.  Bennett,  37  N.  Y.  117, 
the  wardens.  Reg.  t^.  Wortley,  2  C.  &  K.  which  was  an  indictment  charging  the 
283,  61  E.  C.  L.  283,  And  where  the  larceny  of  goods  purchased  for  the  sup- 
property  is  laid  in  one  by  name,  being  port  of  the  poor  by  direction  of  the 
a  trustee  of  a  religious  society,  it  need  superintendent  of  the  poor,  and  which 
not  be  added  that  the  person  in  whom  contained  two  counts,  one  laving  the 
the  property  is  laid  was  such  trustee,  ownership  in  the  county  and  the  other 
Rex  t/.  Boulton,  5  C.  &  P.  537,  24  E.  C.  laying  the  ownership  in  a  person  who 
L.  445.  was  a  servant  of  the  superintendent  of 

1.  State  V,  Rivers,  60  Iowa  381.  the  poor.     In  the  two  opinions  deliv- 

Under  a  general   statute   providing  ered  the  count  laying  the  ownership  in 

that  if  the  offense  is  otherwise  suffi-  the  county  was  upheld,  but  one  of  the 

ciently  described  the  name  of  the  party  judges  thought  .that  the  count  laying 

972  Volume  XII. 


Jndietment,  Information,               LARCENY*  or  Complaint. 

Larceny  from  tiie  Xaili.  —  Property  stolen  from  the  mails  may  be 
laid  in  the  sender^  or  in  the  person  to  whom  the  mail  is 
addressed.* 

(m)  Ownership  of  Corporate  Property.  —  As  has  been  heretofore  shown, 
when  it  is  necessary  to  set  out  the  name  of  a  corporation,  it  is 

generally  sufficient  to  describe  the  corporation  by  its  corporate 
name,  and  it  is  not  necessary  to  allege  the  fact  of  incorporation ;  • 
and  this  general  rule  is  often  applied  to  allegations  of  ownership 
in  larceny.* 

the  ownership  in    the  servant  of  the  of  the  postmaster-general.     It  was  held 

superintendent  of  the  poor  was  insuflS-  that  a  conviction  could  not  be  had  on 

cient,  while  the  other  took  a  different  the  first  count*  as  the  letter  was  not  put 

view  of  the  first  count,  but  reached  the  into  the  post-office  in  the  ordinary  way, 

same  result  by  reason  of  the  fact  that  and  the  statute  applied  only  to  letters 

the  count  alleging  the  ownership  in  the  so  deposited  in  the  mail,  but  that  the 

county  was  held  sufficient.     In  Phelps  second  count  was  good  for  a  simple 

V.  People,  6  Hun  (N.  Y.)434,  the  court  larceny,    and     properly    charged    the 

seems  to  approve   the  view  that  the  ownership  in  the  postmaster-general, 

ownership  may  be  laid  in  the  state  or  8.  See  article  Indictments,   Infor- 

in  the  public  officer  having  the  custody  mations,  and  Complaints,  vol.  lo,  p. 

of  the  property.  509. 

In  State  v,  Rollins,  28  Ind.  390,  an  4.  State    v,     Fitzpatrick,    9     Houst. 

indictment  charging  larceny  of  goods,  (Del.)  388;  State  v.  Shields,  89  Mo.  259; 

alleging  them  to  be  the  property  of ''the  Brahhwaite    v.    State,    28   Neb.    832; 

overseers  of  the  poor  in  said  county  of  Fisher  v.  State,  40  N.  J.  L.  169;  State 

K."  was  quashed  because  under  the  v.  Grant,   104  N.  Car.  908;  Stanly  v. 

statute  personal  goods  purchased  for  Richmond,  etc.,  R.  Co.,  89  N  Car.  331; 

the  benefit  of  persons  described  therein  Reg.  v,  Stokes,  8  C.  &  P.  151,  34  E.  C. 

became  the  property  of  the  county,  and  L.  333. 

the  overseer  of  the  poor  was  a  town-  But  the  rule  is  not  of  uniform  appli- 

ship  trustee,  and  in  his  official  capacity  cation.     In    Texas  an   indictment    for 

he  could  not  hold  such  property.  theft  of  property  of  a  corporation  must 

1.  U.  S.  V,  Burroughs,  3  McLean  (U.  not  only  describe  the  corporation  by  its 
S.)  405.  correct  corporate  name,  but  must  allege 

2.  Proof  that  the  contents  of  a  letter  it  to  be  a  corporation,  because  the  Code 
were  for  the  benefit  of  the  person  to  of  Procedure  is  silent  upon  the  subject 
whom  it  was  addressed  is  sufficient  to  and  the  court  must  be  governed  by  the 
support  an  allegation  of  ownership  in  common-law  rule.  Thurmond  t/.  State, 
him.  U.  S.  V.  Jones,  31  Fed.  Rep.  718;  30  Tex.  App.  540;  White  v.  State,  24 
U.  S.  V,  Jackson,  29  Fed.   Rep.   503,  Tex.  App.  231. 

which    was    an    indictment    alleging  So  it  has  been  held  that  an  indictment 

ownership  in  a  person  to  whom  a  regis-  charging  ownership  in  a  firm  name  is 

tered  letter  had  been  addressed,  the  insufficient  unless  it  sets  out  the  names 

court  holding  that  the  custody  by  the  of  the  individual  members  of  the  firm 

post-office  department  was  for  the  bene-  or    alleges    the    corporate    character, 

fit  of  the  addressee  and  supported  the  Wallace    v.  People,  63  111.   452;    Mc- 

allegation  of  ownership.  Cowan  v.  State,  58  Ark.  17;  People  t/. 

Ownership  in  Postmaster.  —  In  Reg.  v.  Bogart,  36  Cal.  248.    See  also  supra ^ 

Rathbone,  C.  &  M.  220,  41   E.  C.  L.  III.   3.   e.   (5)   {g)    Joint    Ownership  — 

124,   it  appeared   that    the    post-office  Partnership  Property. 

authorities,  in  order  to  fasten  guilt  upon  Proof   of  Corporate  Character.  —  It  is 

a  person   who  had  been  suspected  of  unnecessary  to  produce  the  charter  in 

stealing  from  the  mails,  put  a  marked  order  to  prove  the  corporate  character 

coin  in  a  letter  and  placed  the  letter  of  the  corporation  in  whom  the  owner- 

where  it  would  come  under  the  control  ship  is    laid;    the   existence  of    such 

of  the  suspected  person.     The  indict-  corporation  is  sufficiently  proved   by 

ment  charged  the  stealing  of  a  post  let-  evidence  that  it  carries  on  business  in 

ter  containing  a  sovereign,  and  also  the  the  name  as  charged  and  by  which  It  is 

stealing  of  the  sovereign,  the  property  commonly  known.    State  v»  Grant,  104 
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(n)  Property  Stolen  or  PnrehMed  from  Thief.  —  An  innocent  purchaser 
from  one  who  has  acquired  possession  of  property  by  theft 
acquires  such  property  therein  as  will  support  an  allegation  of 
ownership  in  an  indictment  charging  the  larceny  from  such  inno- 
cent  purchaser.*  And  where  property  is  stolen  from  one  who 
himself  stole  it,  an  indictment  for  the  last  larceny  may  lay  the 
ownership  in  the  original  owner  or  in  the  first  thief  from  whom 
the  property  was  last  stolen.* 

/.  The  Intent  —  (i)  In  General.  —  The  unlawfulness  of  an 
act  must  appear  from  the  charge  in  the  prosecution  therefor,' 
and  when  the  intent  is  a  part  of  the  essence  of  this  unlawfulness 
it  must  be  alleged.* 

(2)  Felonious  Intent,  —  As  in  other  felonies,  under  the  general 
rule  as  at  common  law,  a  larceny  which  amounts  to  a  felony  must 
be  alleged  to  have  been  feloniously  done.*     On  the  other  hand, 

N.  Car.  908;  Braithwaite  v  State,  28  devested    by  a   tortious  taking;    and 

Neb.  832;  Smith  v.  State,  28  Ind.  321;  therefore,  if  a  person  unlawfully  take 

State  V.  Fitzpatrick,  QHoust.  (Del.)388.  my  goods,  and  a  second  person  take 

If  the  indictment  lays  the  ownership  them  again  from  him,  I  may,  if  the 

oi  the  stolen  property  in  a  corporation,  goods  were    feloniously  taken,  indict 

the  expression  "  organized  and  exist-  such  second  person  for  the  theft,  and 

ing  under  and  by  virtue  of  the  laws  of  allege  in  the  indictment  that  the  goods 

the  state  of  New  York  "  may  be  treated  are  my  property,  because  these  acts  of 

as  surplusage.     McCarney  v.  People,  theft  do  not  change  the  possession  of 

83  N.  Y.  408.  the  true  owner." 

Assumed   Kams   of    Branoh    Offloe. —  3.  Wlthoat  Authority  of  Law.  —  The 

Where    an  employee  of  a  corporation  offense    is  suflSciently  charged  by  an 

enters  its  service  and  performs  labor  allegation  **  feloniou^y  did  steal,  take, 

for  it  in  a  business  which  it  conducts  and   lead  away,"   without  alleging  it 

under  a  name  other  than  its  corporate  to    have    been    committed     "  without 

name,    and     such     servant    commits  authority  of  law.'*     State  v.  Jones,  7 

larceny   from   the   house   where  such  Nev.  408. 

company  does  business  and  in  which  4.  See  article  Indictments,  Informa- 

his  services  are  performed,  an  indict-  tions,  and  Complaints,  vol.  10,  p.  491 

ment    for    the   larceny   may    lay    the  et  seq, 

ownership    of    the   property    in    such  5.  Mason  v.  State,  32  Ark.  238;  Moore 

assumed  name  of  the  corporation  which  v.  Watts,  i  III.  42,  an  action  for  assault 

the  defendant  had  recognized.     Jack-  and    battery  and    false  imprisonment 

son  V.  State,  93  Ga.  165,  citing  Reg.  v.  committed  under  a  warrant  of  arrest 

Atkinson,  2  Moo.  C.  C.  278.  held  to  be  fatally  defective  under  the 

1.  King  V,  State,  43  Tex.  351;  Com.  rule  stated  in  the  text,  and  no  defense 
V,  Bowers.  3  Brews.  (Pa.)  350;  Gooch  to  the  officer;  Sovine  v.  State,  85  Ind. 
V.  State,  60  Ark.  5.  576;  Gregg  v.  State,  64  Ind.  223;  Com. 

2.  Gooch  V.  State,  60  Ark.  ^  {citing  i  v.  Pratt,  132  Mass.  246;  State  v.  Cas- 
Hale  P.  C.  507,  2  East  P.  C.  54] ;  Ward  teel,  53  Mo.  124;  State  v.  Weldon,  70 
V.  People,  3  Hill  (N.  Y.)  395,  aj^rmed  Mo.  572;  Barker  r.  Com.,  2  Va.  Cas. 
in  6  Hill  (N.  Y.)  144,  and  cited  "^wXi  ap-  T22;  Reg.  v,  Morrison,  iS  New  Bruns. 
proval  in  People  t.  Bennett,  37  N.  Y.  682. 

131;  State  V.  Wincroft,  76  N.  Car.  40;        To  IMstingidsh  TreipMi. — Without  a 

Com.  V,  Finn,   108  Mass.  466,  which  charge  that  the   act  was    feloniously 

was  a  prosecution  for  receiving  stolen  done  nothing  is  charged  but  a  mere 

property,  and  the  same  rule  was  ap-  trespass.     State  v.  Casteel,  53  Mo.  124; 

plied;  Rex  z/.  Wilkins,  i   Leach  C.  C.  Moore  v.  Watts,   i  111.  43;    Sovine  v. 

522,  in  which  case  Mr.  Justice  Gould  State,  85  Ind.  576.     And  this  is  held  to 

said:  '*  It  is  a  rule  of  law,  equally  well  be     so     though     a     misdemeanor    is 

known  and  established,  that  the  pos-  charged.     Wolverton  v.  Com.,  75  Va. 

session  of  the   true  owner  cannot  be  911. 
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it  is  held  that  the  word  **  steal "  in  a  criminal  statute,  when- 
unqualified  by  the  context,  signifies  a  taking  which  at  common 
law  would  have  been  denominated  a  felony  and  imports  the 
common-law  felony,  and  that  under  such  a  statute  the  indictment 
need  not  charge  that  the  act  was  feloniously  done.* 

(3)  Intent  to  Deprive  Owner  of  Property,  —  It  is  held  in  some 
jurisdictions  that  the  intent  on  the  part  of  the  accused  to  deprive 
the  owner  of  the  value  of  the  property  and  to  appropriate  it  to 
the  use  of  the  former,  being  an  ingredient  of  the  offense  under  stat- 
utory definitions,  must  be  specifically  charged.*     In  other  juris- 

1.  Gardner  v.  State,   55  N.  J.  L.   17;  Word  "8toal"lfot  Indifponsable.  —  It 

Randall  v.  State,  53  N.  J.  L.  486;  State  is  not  always  absolutely  necessary  that 

V.   Eldridge,    12   Ark.   608;    People  v,  the  word   "  steal "   should    be    used. 

Lopez,  goCal.  571:  State  v.  Chambers,  Thus,  while,  as  above  shown,  the  word 

2  Greene  (Iowa)  308;  State  v.  Griffin,  79  "  steal  "  is  held  to  mean  the  felonious 

Iowa  568;    State   v,    Benjamin,    7  La.  taking,  conversely,  where  the  felonious 

Ann.  47.     See  also  State  v.  Casteel,  53  taking  is  charged,  it  is  held  that  the 

Mo.  124;  State  v.  Fitzpatrick,  9  Houst.  stealing  is  covered  by  the  charge  and 

(Del.)  386;  State  v.  Shelton,  90  Tenn.  that   the   word   **  steal  "  is  not  neces- 

539.  sary.     State  v,  Lee  Yan  Yan,  10  Ore- 

An  indictment  which  charged  that  on  gon  365  [citing  Damewood  v.  State,  i 

a  certain  day,  in  a  certain  county,  the  How.  (Miss.)  262;  Engleman  v,  Sute, 

defendant  did  "  unlawfully  and  with  2  Ind.  91].     See  also  Eaton  v.  State, 

force  and  arms  *'  **  privately  take  and  (Tex.  Crira.  App.  1897)  41  S.  W.  Rep. 

carry  away,  with  intent  then  and  there  604. 

to  steal,"  certain  specified  property,  was  "  Frattdolently."  —  In  other  cases  the 

sufficient,  though  the  taking  was  not  in  intent  may  be  characterized  by  other 

terms    declared   to    be   wrongful  and  words,  as  where    the  word  **  fraudu- 

fraudulent.     Yates  s^.  State,  67  Ga.  770.  lently  "   is    used   instead  of  "  felon i- 

Useof  "  FelonionB  '*  when  Hot  Employed  ously,"  and  it  is  held  that  the  act  must 

In  Statute.  —  Under   the  Act  31  &  32  be  charged  to  have  been  fraudulently 

Vict.,  c.  116,  §  I,  it  was  provided  that  done  and  that  **  feloniously  "  will  not 

"  if  any  person,  being  a  member  of  any  suffice.      Eaton  v.  State,  (Tex.  Crim. 

copartnership,     •    •    ♦    shall  steal  or  App.  1897)41  S.  W.  Rep.  604;  McPher- 

embezzle  any  such  money,  goods,  or  son  v.  State,  20  Tex.   App.  194;  Ortis 

effects,    *    ♦    •    or  other  property  of  v.  State,  18  Tex.  App.  282;  Muldrew  v. 

or  belonging  to  any  such  copartnership.  State,  12  Tex.  App.  617;  Spain  v.  State, 

♦    *    *    every   such   person  shall    be  lo  Tex.  App.  469:  Ware  v.  State,  19 

liable  to  be  dealt  with,  tried,  convicted,  Tex.  App.  13;  Sloan  v.  State,  18  Tex. 

and  punished   for  the  same  as  if  such  App.  225  [overruling  Musquez  v.  State, 

person  had  not  been  or  was  not  a  mem-  41  Tex.  226];  Chance  v.  State,  27  Tex. 

ber  of  such  copartnership,*'  etc.     An  App.  441,  holding  that  the  taking  must 

indictment  charging  a   partner  under  be  alleged  to  be   fraudulent  and  the 

this  statute  in  the  words  '*  feloniously  omission  is  not  supplied  by  the  allega- 

did  steal,  take,"  etc.,  was  objected  to  tion  that  the  appropriation  was  fraud u- 

on  the  ground  that  the  statute  created  lent;  Doxey  v.  State,  (Tpx.  App.  1889) 

a  new  oifense,  and  not  providing  that  12  S.   W.  Rep.  412. 

the  offense  should  be  a  felony  the  in-  2.  Lawless  v.  State,  (Tex.  App.  1892) 

dictment  was  bad  for  using  the  word  19  S.  W.   Rep.  676;  Jones  v.  State,  12 

'*  feloniously.*'     It   was  held  that  the  Tex.  App.  424;  Ridgeway  v.  State,  41 

indictment  properly  charged  the  act  to  Tex.  231:  Chance  v.  State,  27  Tex.  App. 

have  been  feloniously  done,  under  the  441;  Peralto  v.  State,  17  Tex.  App.  578; 

terms   of    the    statute  that  a  person  State  v,  Sherlock,  26  Tex.  106;  Jones  v, 

offending  against  its  provisions  should  State,   25   Tex.    App.   621.      See    also 

be  tried,   convicted,  and  punished  as  Ward  v.  Com.,  14  Bush  (Ky.)  233. 

other      individuals     who     committed  Appropriation  to  Um  of  Owner  Cluurged 

larceny.     Reg.  z'.  Butterworth,  12  Cox  by    Mifltake.  —  An     indictment    which 

C.  C.  132,  2Moak  195.  charges  that  the  property  was  taken 
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dictions  this  is  not  necessary,  the  charge  of  the  felonious  taking 
being  held  to  supply  that  element  of  the  ordinary  definition  of 
larceny  implying  this  criminal  intent,  and  to  be  sufficient  without 
an  allegation  of  intent  to  deprive  the  owner  of  the  property 
stolen.* 

g.  Guilty  Knowledge. — When  a  guilty  knowledge  is  a 
material  ingredient  of  an  offense,  it  must  be  alleged,*  and  where 
the  unlawfulness  of  a  taking  in  a  particular  case  is  made  to  depend 
upon  such  knowledge,  this  rule  applies.* 

h.  Want  of  Owner's  Consent.  —  It  is  not  necessary  that 
an  indictment  for  larceny  should  aver  in  hac  verba  that  the  goods 
were  taken  without  the  consent  or  against  the  will  of  the  owner ;  * 

from  the  possession  of  the  owner  with  sense  and  meaning  excluding  the  idea 

intent  to  appropriate  it  to  the  use  of  that  a  thief  stole  property  of  another 

the  owner,  instead  of  to  the  use  of  the  with  the  intent  to  appropriate  it  to  the 

defendant,    is    carelessly  drawn    and  use  and  benefit  of  such  other  who  was 

fatally  defective.      Lawless  v.    State,  the  owner.     Brown  v.  State,  28  Tex. 

(Tex.  App.   1892)  19  S.  W.  Rep.  676;  App.  379. 

but  see    infra^    this  note,   Brown    v.  Fartieiilar  Intent  M  Ingredi«nt  of  Stat* 

State,  28  Tex.  App.  379.  ntory  Lireeny.  —  If  a  statute  makes  it 

EquiTElent  Words. — '*  With  the  fraud-  an  offense  to  do  a  certain  act  with  a 

ulent  intention     *    *     *     to  deprive  designated  intention,  in  charging  the 

the  said  A  B  out  of  the  use  and  benefit  offense  the  intention  as  well  as  the  act 

of  the  same,"  is  not  equivalent  to  a  must  be  alleged.     Thus,  under  a  stat- 

charge  in  the  language  of  the  statute  ute  against  the  cutting  and  carrying 

that  the  property  was  taken  "  with  in-  away  of  .timber  with  the  intention  of 

tent  to  deprive  the  owner  of  the  value  converting  the  same  to  the  use  of  the 

of  the  same,"  and  an  indictment  using  person  committing  the  act,  the  intent 

the  first  expression   was    held    to  be  as  well  as  the  act  must  be  alleged, 

fatally  defective.    Jones    v.  State,   12  McCord  v.  State,  79  Ala.  269. 

Tex.  App.  424.  Where  a  statute  provides  for  theft  in 

If  the   Hamof  of  tho  Owner  and  the  a  particular  case,  and  the  offense  as 

Defendant  Are  the  Some,  the  indictment  punishable  by  that  statute  is  wanting 

will  be  sufiicient  if  it  appears  there-  m  an   ingredient  made  necessary    to 

from   that  they  are  different  persons,  constitute  the  crime  of  theft  generally 

Thus,  where  the  indictment  charged  by  another  statute,  in  that  the  intent  to 

that  *'  Mack  Brown,  on  or  about  the  appropriate  the  property  to  the  use  of 

30th  day  of  May,  one  thousand  eight  the  taker  is  not  mentioned,  it  is  held 

hundred  and  eighty-nine,  and  anterior  that  such  intent  need  not  be  alleged 

to  the  presentment  of  this  indictment,  in  charging  the  offense  under  the  par- 

in  the  county  and  state  aforesaid,  did  ticular    statute.      Smith   v.   State,  34 

then  and  there  unlawfully  and  fraudu-  Tex.  616. 

lently  take  from  the  possession  of  Mack  1.  Hamilton  v.  State,   142   Ind.  276; 

Brown   five  head  of  cattle,  the  same  State  v.  Hackett,  47  Minn.  425;  Com. 

being  the  corporeal  •  personal  property  v.  Butler,    144  Pa.   St.   568;    State  v. 

of  the  said  Mack  Brown,  without  the  '  Moultrie,  34  La.  Ann.  489,  which  was 

consent  of  the  said  Mack  Brown,  and  an  indictment  for  receiving  stolen  prop- 

with  the  intent  to  deprive  the  said  Mack  erty;  State  v.  De  Serrant,  33  La.  Ann. 

Brown  of  the  value  of  the  same,  and  to  980.      See  also  State  9.    Shelton,    90 

appropriate  them  to  the  use  and  benefit  Tenn.  539. 

of  him   the    said   Mack  Brown,   con-  2.  See  article  Indictments,  Info&ma- 

trary,"  etc.,  it  was  held  that  the  word  tions,  and  Complaints,  vol.  10,  p.  495. 

**  said,"  or  the  words  "  him  the  said  3.  Gatewood   r.   Sute,  4  Ohio  386; 

Mack  Brown,"  referred  to  the  above-  Rich  v.  State,  8  Ohio  iii. 

mentioned    Mack    Brown     who    was  4.  People  v.  Davis,  97  Cal.  194;  State 

charged  with  the  fraudulent  taking  of  v.  Jones,  41   La.  Ann.  784;    Com.  v. 

the  animals,  and  not  the  Mack  Brown  Butler,    144   Pa.   St.    569;     Wedge   v. 

who  was  alleged  to  be  the  owner,  plain  State,  7  Lea  (Tenn.)  688. 
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but  as  in  other  cases  where  by  statute  the  ingredients  of  the 
offense  are  expressly  declared,  it  is  also  held  that  under  a  statute 
declaring  the  want  of  consent  to  be  one  of  the  essential  ingredi- 
ents of  larceny,  an  indictment  is  not  good  unless  such  want  of 
consent  is  alleged.* 

/.  Description  of  Property  —  (i)  General  Rule  as  to  Cer- 
tainty. —  The  indictment  or  information  should  describe  the  prop- 
erty alleged  to  have  been  stolen  with  certainty  to  a  common 
intent,  that  is,  with  sufficient  particularity  to  enable  the  court  to 
determine  that  such  property  is  the  subject  of  larceny  •  or  to  bring 

Notwithstanding  the    taking   might  certain  number  of  cattle  belonging  to 

not  be  larceny  if  the  consent  of  the  one  owner,  and  a  certain  other  number 

owner  does  not  exist,  as  in  such  event  belonging  to  another,  avers  the  want  of 

there  would  be  no  trespass.     Wedge  t/.  consent  as  '*  without  the  consent  of  the 

State,  7  Lea  (Tenn.)  688.  said  owners,"  it  is  sufficient.     Smith 

1.  Long  V,  State,  (Tex.  Crim.  App.  v.  State,  21   Tex.  App.  96;   Smith  v. 

1897)  39  S.   W.   Rep.  674;    Swink   v.  State,  21  Tex.  App.  133. 
State.  32  Tex.  Crim.  Rep.  530;  Johnson        Where  Both  Ownenhlp  and  PotSMiion 

V.  State,  39  Tex.  393.  Alleged.  —  Where  the  property  is  owned 

8iiilleieii0y  of  Allegation  —  Language  of  by  one   party  and  the    possession  is 

Statute.  — *'  Without  the  knowledge  and  held  by  another,  the  indictment  may 

consent  "  of  the  owner  is  sufficient,  so  allege,  but  in   this  event  it  must 

though  the  words  in    the  statute  are  negative  the  consent  of  both,  though  it 

**  without  the  knowledge  or  consent."  would  be  sufficient,  in  order  to  consti- 

Hammel  v.  State,  14  Tex.  App.  326.  tute    the   indictment  a  valid  one,   to 

Want  of  Wife's  Consent.  —  It  is  not  allege  ownership  and  possession  in  the 
necessary  that  the  evidence  should  party  having  the  actual  care  and  con- 
show  want  of  consent  of  the  wife  to  the  trol  of  the  property.  Swink  v.  State,  32 
taking  of  her  property  which  in  the  in-  Tex.  Crim.  Rep.  530;  Bailey  v.  State, 
dictment  is  alleged  to  be  that  of  her  20  Tex.  App.  68;  Rangel  v.  State  22 
husband.  Holmes  v.  State,  (Tex.  Tex.  App.  642;  Bland  v.  State,  18  Tex. 
Crim.  App.  1897)  42  S.  W.  Rep.  979.  App.  12. 

Where  the  Pyoperty  Belongs  to  a  Cor-        Konoonsent   of  One  in   Possession.  — 

poration,   the   indictment   must  allege  Where  ownership    is    alleged   in  one 

the  property  to  have  been  owned  by  the  who  was  in  the  actual  and  exclusive 

corporation,  must  set  out  the  fact  of  the  possession,    care,    management,    and 

incorporation,  that  the   property   was  control  of   the  property,  although  he 

taken  from  the  possession  of  some  one  was  not  the  real  owner,  this  constitutes 

who  was  holding  the  same  for  the  cor-  him,  in  contemplation  of  the  statute 

poration,   without  the  consent  of  the  regarding  theft,  the  owner,  and  non- 

party  holding  for  the  corp9ration  and  consent  of  the  real  owner  need  not  be 

with  intent  to  deprive  the  owners  of  alleged.    Von   Emons  v.   State,  (Tex. 

the  value,  etc.     Thurmond  v.  State,  30  Crim.  App.   1893)  20  S.  W.  Rep.  1106, 

Tex.  App.  540;  White  v.  State,  24  Tex.  and  the  cases  last  above  cited. 
App.  231.  Negativing   Consent  of  ^*tke  Owner'*- 

Consent  of  Joint  Owners  must  be  nega-  in.  effect  negatives  the  consent  of  both 

tived  jointly;  that  is,  consent  of  each  the  owner  and  the  person  alleged  to  be 

must  be  negatived.     Williams  v.  State,  in  possession.     Burns  v.  State,  35  Tex. 

23  Tex.   App.   6x9    [citing    Taylor    v,  724. 

State,  23  Tex.  App.  639;    Mcintosh  v.        2.  Chisolm  v.  State,  45  Ala.  66;  State 

State,  i8  Tex.  App.  284J.  v,  Parker,  34  Ark.  158;  People  v,  Wil- 

Without  the  Consent  of  **the  Owner**  Hams,  35  Cal.  671;  People  «/.  Freeman, 

was  held  sufficiently  to  negative  the  i    Idaho  322;    State  v,   McAnulty,   26 

consent  of   both   parties  of  a  firm  in  Kan.   536;    Com.    v,  James,   i   Pick, 

whom  the  ownership  was  laid.     Wil-  (Mass.)  375;    Barnes  z/.  State.  40  Neb. 

liams  V,  State,  19  Tex.  App.  276.  545;    State  v,  Liles,  78   N.  Car.  496; 

DiflSnrent  Owners  of  Separate  Articles. —  State  v.  Nipper,  95  N.  Car.  653;  People 

Where  an  indictment  for  the  theft  of  a  v.  Jackson,  8  Barb.  (N.  Y.)  637;  State 
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the  case  under  the  prohibition  of  the  particular  statute  under 

which  the  offense  is  attempted  to  be  charged,*  to  identify  the 

V,  Holmes,  9  Wash.  528,  37  Pac.  Rep.  and   was  broken  off  and  immediately 

283;    McCarty  v.  Stale,  i   Wash    377;  carried    away    by   the  defendant;   or 

Reg.  V.  Cox,  I  C.  &  K.  494,47  £.  C.  L.  whether,  finding  it  already  severed,  he 

494.  afterwards  removed  it,"  the  indictment 

Thus  an  indictment  which  charged  in   this    respect  being    capable    of  a 

that  the  prisoner  stole  "  three  eggs,  of  double  interpretation,  for  which  uncer- 

the   value  of  twopence,  of  the  goods  tainty  it  was  set  aside, 

and  chattels  of  S.  H./*  was  held  bad  1.  Growing  Crops.  —  In  an  indictment 

for  not  stating  the  species  of  eggs,  be-  for  the  larceny  of  crops,  under  statutes 

cause  it  did  not  show  that  the  eggs  providing  against  this  form  of  larceny, 

stolen  might  not  have  been  such   as  it  should  be  made  to  appear  that  the 

were  not  the  subject  of  larceny.     Reg.  property  alleged  to  have  bc«n  stolen 

V,  Cox,  I  C.  &  K  494,  47  E.  C.  L.  494.  was  a  part  of  an  outstanding  crop  of 

This  decision  was  afterwards  doubted,  growing  vegetables.     State  v.  Bragg. 

though   it  was  not  necessary  to  over-  86  N.  Car.  687;    State  v.  Shuler,  19  S. 

rule  it  in  the  particular  case.     Reg.  v.  Car.  140,  holding  that  under  the  stat- 

Gallears,  2  C.  &  K.  981,  61   E.   C.  L.  ute  making  it  a  felony  to  steal  com 

981.  **  from  the  field,**  the  offense  is  insuffi- 

Pertonal Proparty.  —  The  word*' prop  ciently  charged  as   stealing  the  com 

erty  *'    includes     personal     property,  **  in   the  field,*'   although  it   may  be 

State  V.  Bayonne,  36   La.  Ann.  761;  good  as  a  charge  of  simple  larceny. 

State  V.  Odum,  ti  Tex.  12;   Sansbury  Where  the  statute  makes  it  larceny 

V.    State,    4    Tex.   App.   99;    as  does  to  steal  any  vegetables  or  other  pro- 

**  goods  and  chattels.*'  Choen  v,  Sute,  duct  **  cultivated  for  food  or  market," 

85  Ind.  209.  an  indictment  which  charges  the  lar- 

Character  of  Property  Apparent.  —  It  ceny    of    watermelons,   but   does  not 

is  not  necessary  to  aver  that  the  sub-  allege  that  they  were  thus  cultivated, 

ject  of    the    larceny    was    **  personal  cannot  support  a  conviction.     Stale  v, 

property '*  when  that  fact  appears  from  Thompson,  93   N.  Car.  537;    State  v, 

the  character  of  the  property  otherwise  Liles,  78  N.  Car.  496. 

described.     Mountjoy  z/.  State,  78  Ind.  Sufficiency.  —  An    indictment   which 

172;  Jones  V,  State,  51  Miss.  718.  charged  the  defendant  with   stealing 

Ore.  — A  description  of  property  as  fifty  ears  of  corn,  the  same  being  a 

*'  a  quantity  of  specimens  of  gold  and  part  of  an  outstanding  crop  of  com. 

silver  ores,"  etc.,  was  held  to  be  suffi-  sufficiently  shows  that  the  ears,  when 

cient  under  objection  that  the  property  stolen,  were  a  part  of  an  outstanding 

described  savored  of  realty,  the  word  crop.     Schamberger  v.  State,  68  Ala. 

**  specimen  "  having  a  well  understood  543. 

meaning  in  mining  countries  and  suffi-  Words  Equivalent  to  Statute.  — Where 
ciently  importing  that  the  property  is  the  siaiute  uses  the  word  "  part "  in 
personal.     People  v.  Freeman,  i  Idaho  describing  the  offense,  and  the  indict 
322.      So  •*  silver-bearing    ore  **    was  ment  uses  the  word  "  portion  '*  for  the 
held  to  be  sufficient  over  the  same  ob-  same  purpose,  it  will  be  sufficient,  the 
jection.   the   words    here    used   being  two  words    being  used    interchange- 
held  to  have  reference  to  a  portion  of  ably.     Holly  v.  State,  54  Ala.  238. 
vein  matter  which  had  been  extracted  The  word  '   corn  *'  and  the  phrase 
trom  a  lode,   assorted  and  separated  ''outstanding  crop  *' are  not  technical 
from  the  mass  of  waste  rock  and  earth,  in  meaning,  but  have  a  public  signifi 
and  thrown  aside  for  milling  or  smelt-  cation  which  cannot  be  misunderstood, 
ing  purposes,  or  taken  away  from  the  SuUins  v.  State,  53  Ala.  474. 
ledge.     State  v.  Barryman,  8  Nev.  262.  If  the  vegetable  alleged  to  have  been 
In  both  these  cases  People  v.  Williams,  stolen   is  specially    mentioned  in  the 
35  Cal.  671,  is  distinguished.     The  in-  statute,  the  indictment  need  not  allege 
dictment  in  the  last  case  was  for  tak-  that  it   was  cultivated  for  food,   but 
ing    and     carrying    away    "  fifty-two  otherwise  if  it  is  some  vegetable  not 
pounds  of  gold-bearing  quartz  rock,"  specially    mentioned    in    the    statute, 
and  it  was  held  bad  because  the  indict-  State  v.  Ballard,  97  N.  Car.  443. 
ment     was     **  entirely     silent     as    to  Degree  of  Offense.  —  An  indictment 
whether  the  rock  was  a  part  of  a  ledge,  describing  the  property  as  '*  one  peck 
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particular  transaction  charged  as  criminal  and  to  advise  the 
accused  with  reasonable  certainty  of  the  property  intended,  that 
he  may  be  able  to  meet  the  charge  at  the  trial,*  and  that  a  judg- 
ment may  be  pleaded  in  bar  of  a  subsequent  prosecution  for  the 
same  ofifense.* 

of  corn,  a  part  of  an  outstanding  crop  describe  the  property  alleged  to  have 

of  corn,  of  the  value  of  twenty-five  been  stolen.     A  statute  which  should 

cents,  the  personal   property  of  A,'*  is  attempt  to  dispense  with  any  descrip- 

insufficient  in  not  showing  whether  the  tion  of  the  property  alleged  to  have 

offense   was   grand    or  petit  larceny,  been  stolen  would  be  void,  and  an  in- 

Smitherman  v.  State,  63  Ala.  24.  dictment  or  information  purporting  to 

1.  Chisolra  V.  State,  45  Ala.  70;  charge  larceny,  but  containing  no  de- 
Glover  V,  State,  22  Fla.  493;  State  v,  scription  of  the  stolen  property,  would 
McAnulty,  26  Kan.  536;  State  f.  not  charge  a  public  offense;  but  the 
Dawes,  75  Me.  51;  Merwin  v.  People,  legislature  may  prescribe  rules  for  the 
26  Mich.  299;  Territory  v.  Shipley,  4  description  of  property  and  declare 
Mont.  472;  Barnes  v.  State,  40  Neb.  what  shall  be  a  sufficient  description. 
545;  People  z/.  Jackson,  8  Barb.  (N.  Y.)  Randall  v.  State,  132  Ind.  539.  See. 
637;  State  V,  Nipper,  95  N.  Car.  653;  also  Riggs  v.  State,  104  Ind.  262. 
State  V,  Smart,  4  Rich.  L.  (S.  Car.)  356;  Otjeotion.  —  If  the  description  is  too 
Lewis  V  State,  3  Heisk.  (Tenn.)  336;  general,  objection  should  be  made  by 
Thomas  v.  State,  2  Tex.  App.  293.  demurrer  or  motion  to  quash,  or  it  will 

In  Charging  Attempt  to  Conunit.  —  The  be  waived.  State  z/.  Thomas,  30  La. 
description  need  not  be  as  particular  in  Ann.  601;  State  v,  Derst,  10  Nev.  443: 
an  indictment  for  an  attempt  to  steal  People  v.  Jim  Ti,  32  Cal.  60,  which 
as  in  one  for  an  accomplished  larceny,  case,  however,  was  explained  in  People 
'*  Where  there  is  only  an  attempt  it  is  v.  Cox,  40  Cal  275,  where  it  was  said: 
not  always  possible  to  say  what  prop-  **  Though  this  court  held  in  People  v. 
erty  the  would-be  thief  meant  to  steal."  Jim  Ti,  32  Cal.  61,  that  a  description  of 
Reg.  V,  Johnson,  L.  &  C.  489.  approved  the  money  as  being  *  gold  and  silver 
in  State  v.  Hughes,  76  Mo.  323.  See  coin  •  ♦  •  of  the  value  of  $235.75  * 
article  Attempts,  vol.  3,  p.  97.  was  sufficient,  where  no  special  de- 
Bad  SpeUing  will  not  vitiate  the  de-  murrer  to  the  indictment  was  inter- 
scription  when  the  sense  is  clear,  posed,  I  apprehend  that  the  omission 
Thomas  v.  State,  2  Tex.  App.  293.  See  to  state  any  description  or  character 
article  Indictments,  Informations,  whatever  of  the  stolen  money  is  a  fatal 
AND  Complaints,  vol.  10,  p.  344.  objection,  whenever  presented  during 

Deseription    in    Annexed   Schednle. —  the  progress  of  the  cause." 

*•  The  practice  of  referring  to  a  sched-  *'  There  is  no  rule  that  restricts  testi- 

ule  annexed  is  too  loose  and  without  mony  to  the  limits  of  the  indictment  in 

precedent  to  support  it.     The  descrip-  describing  stolen  property."     Roberts 

Uon  of  the  goods  alleged  to  have  been  z/.  State,  83  Ga.  369,  wherein   it  was 

stolen  should  be  contained  in  the  body  sought  to  raise  objection  to  the  admis- 

of  the  complaint.    The  schedule  may  sion  of  testimony.     To  the  same  effect, 

be  lost  or  detached,  and  then  no  cer-  see  Taylor  v.  State,  44  Ga.  263,  as  con- 

lainty  can  exist  as  to  the  nature  of  the  strued    in    Brown    v.    State,    86    Ga. 

charge."    Cummings's  Case,  3  Me.  51.  635. 

2.  Chisolm  v.  State,  45  Ala.  66;  But  it  is  also  held  that,  where  several 
Glover  v.  State,  22  Fla.  493;  State  v.  articles  are  described,  an  objection 
Hoyer  40  La.  Ann.  745;  State  r.  Ed-  which  does  not  go  to  the  description  of 
son,  10  La.  Ann.  230;  Merwin  v,  Peo-  all  the  articles  should  be  raised  by  an 
pie,  26  Mich.  300:  State  v,  Nipper,  95  objection  to  the  admission  of  evidence, 
N.  Car.  653.  and  not  by  a  motion  to  quash.     Shafer 

Constitntlonal  Sight.  —  Under  the  r.  State.  74  Ind.  90.  And  a  motion  in 
constitutional  provision  which  guar-  arrest  will  not  reach  such  an  objection, 
antees  to  the  person  accused  of  crime  Com.  7/.  Eastman.  2  Gray  (Mass.)  76; 
the  right  to  demand  the  nature  and  State  v.  Anderson,  42  La.  Ann.  590,  in 
cause  of  the  accusation  against  him,  he  which  case  there  was  a  sufficient  de- 
has  a  right  to  require  that  the  indict-  scription  of  some  articles  in  one  count, 
ment  or  information  for  larceny  should  and  an  objection  by  a  motion  in  arrest 
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(2)  General  Description  —  Usual  Names  by  Which  Articles  Are 
Known.  —  The  property  should  be  described  by  the  name  by 

which  it  is  usually  known  and  designated,  with  the  number  of 
articles  intended  to  be  included,  a  general  description  by  such  name 
and  number  being  sufficient  to  comply  with  the  rules  of  certainty 
hereinbefore  mentioned.^     If  articles  have,  in  common  parlance, 

to  an  insufficient  description  in  another  "A  Quantity"  has  been  held  to  be  as 

count  was  not  held  to  prevail.  good  as  '*  divers  and  sundry.*'    Com. 

1.  California,  —  People  v.  Stanford,  v.  O'Connell,  12  Allen  (Mass.)  451. 

64  Cal.  27.  ninftratimii.  —  In    addition    to    the 

Georgia,  —  Nightengale  v.   State,  94  cases   in   section    III.  3.  1.  (5)   ApplU 

Ga.  395.  cation  0/  Rules  of  Certainty  to  Partuu- 

Idaho,  —  People  v.  Freeman,  i  Idaho  lar  Cases^  the  following  illustrations  to 

323  the  general  rules  above  given  may  be 

Indiana,  —  Williams  v.  State,  25  Ind.  not^: 

150.  Yards   of   CfcM.  —  "Ten    yards  of 

Indian    Territory,  —  Oats  v,   U.   S.,  brocade  silk,"  of  a  specified  value,  is  a 

(Indian  Ter.  1897)  38  S.  W.  Rep.  673.  sufficient    description.    Harrington    v. 

Maryland. — State  v,  Dowell,  3  Gill  State,  76  Ind.  112;  and  an  indictment 

&  J.  (Md.)  310.  for    stealing  *'  strain    cloth  '*   is  sup- 

Massachusetts, — Com.     7/.     Brettun,  ported     by     proof    of     the    theft    of 

100  Mass.  207.  **  strainer  cloth,"  State  v.  Underwood, 

Minnesota,  —  State     r.     Friend,    47  77   N.  Car.  502;    and  a  charge  of  the 

Minn.  449.  larceny   of  ten  yards    of  **  jeans  "  b 

Missouri.  —  State   v.  Logan,   i    Mo.  supported  by  proof  of  the  larceny  of 

532.  thirty  and    one-half    yards,    State   v. 

North  Carolina,  —  State  v    Clark,  8  Martin,  82  N.  Car.  672. 

I  red.  L.  (N.  Car.)  226;  Slate  v,  Martin,  Wearing  Apparel,  —  **  One    pair    of 

82  N.  Car.  672.  shoes,"  Palmer  v.  State,  136  Ind.  393; 

South  Carolina,  —  State   v.   Smart,  4  State  v,  Curtis,  44  La.  Ann.  320;  "  one 

Rich.  L.  (S.  Car.)  356.  pair  of  boots,"  King  v.  State,  44  Ind. 

Tennessee,  —  Lewis  v.  State,  3  Heisk.  285;  and  '*  four  pairs  of  pants,"  State 

(Tenn.)  333;  State  v,  Longbottoms,  11  v,  Curtis,  44  La.  Ann.   320;   State  v. 

Humph.  (Tenn.)  39;  Pyland  v.  State,  Johnson,  30  La.  Ann.  904,  are  sufficient 

4  Sneed  (Tenn.)  357;  Baldwin  v.  State,  descriptions,  the  number  of  pairs  being 

I  Sneed  (Tenn.)  411.  alleged.     But  this  description  is  taken 

Texas, —  Barner     v.     State,    (Tex.  in  its  ordinary  meaning,  and  two  shoes 

Crim.  A  pp.   1892)  20  S.  W.  Rep.  559;  or  boots  which  are  not  mates  may  not 

Dignowitly  v.  Slate,  17  Tex.  531.  be  described  as  a  pair.     State  v,  Har- 

"  DiTen  >'  and  "Diven  and  Sundry."  —  ris,  3  Harr.  (Del.)  559. 
It  is  held  that  if  several  articles  are  A  hat  may  be  described  by  that  name 
alleged  to  have  been  stolen  at  the  same  without  further  particulars.  State  v, 
time  it  is  sufficient  to  refer  to  them  Martin,  82  N.  Car.  672. 
as  "  divers  "  gr  **  divers  and  sundry,"  An  indictment  describing  the  prop- 
without  stating  the  specific  number,  erty  stolen  as  **  one  watch  and  chain  of 
where  a  more  specific  description  is  to  the  value  of  seventy-five  dollars,  and 
thegrand  jury  unknown.  Com.  s>.  Saw-  the  property  of,"  etc.,  was  held  suffi- 
telle,  II  Cush.  (Mass.)  142;  Com.  v,  cient.  Powell  t/.  State,  88  Ga.  32.  To 
Grimes,  10  Gray  (Mass.)  470;  Com.  v,  the  same  effect,  Williams  v.  State,  25 
Butts,  124  Mass.  449:  Territory  v.  An-  Ind.  150.  But  in  Lucas  v,  Sute,  96 
derson,  6  Dakou  300;  State  v.  Taunt,  Ala.  51,  it  was  held  that  under  the 
16  Minn.  109.  See  also  People  v,  Evans,  statute  against  larceny  from  a  railroad 
69  Hun  (N.  Y.)  226.  But  that  a  better  car,  a  description  of  a  watch  simply  as 
description  is  unknown  to  the  grand  a  watch  is  not  sufficiently  accurate,  bat 
jury,  is  held  to  be  a  necessary  averment  it  should  be  described  as  a  gold  watch 
m  such  a  case.     Territory  v,  Shipley,  4  or  a  silver  watch. 

Mont.   468.     But    in    this    connection  Chest  or    Trunk  Containing  Artuhs. 

reference  should  be  had  to  the  section  —  In  Potter  v.  State,  39  Tex.  388,  a  dc- 

infray    III.   3.  1.  (5)  {e)  Money — Bank  scription   as   "one    certain    trunk   or 

Notes  and  Bank  Bills.  chest,    containing   various  articles  of 
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acquired  names  of  their  own,  it  would  be  wrong  to  describe  them 
by  the  names  of  the  material  of  which  they  are  composed,  but 

they  may  be  described  by  the  names  by  which  they  are  known 
in  trade ;  and  the  same  principle  extends  to  articles  known  by 

clothing,  jewelry/'  etc.,  was  held  to  be  **  Two    hams    of    bacon    and    two 

insufficient;   but  in  State  v.  Derst,  lo  shoulders  of  bacon,  and  eight  jowls, 

Nev.  443,  where  an  indictment  for  lar-  weighing  one  hundred  pounds,  of  the 

ceny  charged  the  defendant  with  steal-  value  of  fifteen  dollars."  is  sufficient, 

ing  **  one  jewelry  box,  containing  two  being  as  definite  as  the  nature  of  the 

gold  watches  and  chains,  of  the  value  articles  stolen  will  permit.     Taylor  v, 

of    one    handred    and     fifty    dollars;  State,  3  Heisk.  (Tenn.)  460. 

*    *    *    all  of  said  property,  viz.,  the  A  charge  of  stealing  *'meat,"  which 

jewelry   box  and   its  contents,  was  of  applies  not  only  to  the  flesh  of  all  ani- 

che  value  of  four  hundred  and  fifty  dol-  mals  used  for  food  but  in  the  general 

lars,  of  the  goods  and  chattels  of  one  sense  of  all  kinds  of  provisions,  has 

J.,"  it  was  held  that  an  objection  that  been  held  to  be  too  vague  and  uncer- 

the  charge  of  stealing  the  box  contain-  tain.  -State  v,  Morey,  2  Wis.  494;  Sute 

ing    watches    and    chains   was   not  a  v,   Patrick,   79  N.  Car.  655,  following 

charge  of  stealing  the  watches  except  the  last  case  and    saying    upon  this 

by  way  of  inference  was  correct;  but  point:   '*  We  find  no  direct  authority  in 

that  the  objection  went  to  the  form,  and  our  reports  nor  in  the  text  books." 

not  to  the  substance  of  the  allegation,  A  Cord  of    Wood   is    a   well-known 

and  was  waived  by  a  failure  to  demur;  measure  and  is  of  itself  a  well-known 

that   it  could  be  implied  by  fair  and  and  sufficient  description.    Indictments 

reasonable  intendment,  from  the  alle-  must  describe  articles  stolen   by   the 

gations  of  the  indictment,  that  the  de-  name  they  usually  bear  and  specify  the 

fendant  was  charged  with  stealing  the  number  and  value  of  each  species  or 

watches  and  chains  particular  kind.     This  requirement  is 

Household     Goods,  —  **  One     feather  complied    with   where   the   indictment 

bed  *'  is  a  sufficient  description  of  that  charges  the  theft  of  a  specified  number 

article.     State  v,  Parker,  47  Vt.  19.  of  "  cords  of  wood,  of  the  value,"  etc. 

Books.  —  Books  are  sufficiently  de-  State  z^.  Labauve,  46  La.  Ann.  548;  State 

scribed  as  so   many  books,   and   the  v,  Parker,  34  Ark.  159. 

titles  thereof  need  not  be  designated.  Immaterial    Variances,  —  An    indict- 

Turner  v.  State    102  Ind.  425;  State  t/.  ment  for  stealing  **  corn  *'  is  supported 

Logan,  I  Mo.  532.  by  proof  of  stealing  *'  corn  in  the  ear," 

Cotton  in  Bales  may  be  described  as  State  v,  Nipper,  95  N.  Car.  653;  and  an 
so  many  bales  of  cotton.  Peters  v,  allegation  of  *  corn  in  the  ear  "  is  sup- 
State,  100  Ala.  10.  ported  by  proof  of  **  Indian  corn  "  or 

Articles  of  Food  and  Drink, — A  de-  "maize."  Com.  «/.  Pine,  3  Pa.  L.  J. 

scription  of  articles  of  food  and  drink  411. 

by  their  usual  names  is  sufficient  with  An      indictment      for     stealing     a 

a  designation  of  the  quantity  thereof.  "  plough  "  is  not  sustained  by  proof  of 

State  V,  Boon,  4  Jones  L.  (N.  Car.)  467;  stealing   a  "  ploughshare."     State  v. 

Com.  zr.  Eastman,  2  Gray  (Mass.)  76;  Cockfield,  15  Rich.  L.  (S.  Car.)  316. 

State  V.  Hupp  31  W.  Va.  355;  Reg.  v.  An  indictment  charging  the  larceny 

Gallears,  2  C.  &  K.  981,  61   E.  C.  L.  of  silverware  is  sustained  by  proof  of 

9S1,  holding  that  a  description  of  "  one  stealing  plated  ware,  where  there  was 

ham"  was  sufficient,  though  it  did  not  no  finding  under  section  7216  of  the 

Slate  the  animal  of  which  the  ham  had  Ohio  Revised   Statutes  that  the  vari- 

formed  a  part;  State  v,  Hoyer,  40  La.  ance  was  material.     Goodall  v.  State, 

Ann.  744,  holding  that  a  description  as  22  Ohio  St.  203. 

'*some  bottled  beer"  is  insufficient.  An  indictment  charging  a  larceny  of 
and  that  while  "  a  minute  and  detailed  a  *'  bull  tongue  "  is  supported  by  proof 
description  of  the  property  stolen  is  of  stealing  a ''ploughshare,"  it  appear- 
not  required,  •  »  •  there  must  be  ing  from  the  evidence  that  the  article 
such  a  description,  numerically  and  stolen  was  known  and  designated  in  the 
specifically,  as  to  individualize  the  neighborhood  as  a  *'  bull  tongue  " 
property  with  legal  certainty."  State  v,  Clark,  8  Ired.  L.  (N.  Car.)  226. 
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particular  names  in  all  the  arts,  pursuits,  and  employments  of  life.' 

(3)  Unnecessary  Particularity.  —  The  pleader  should  never  give 
a  description  unless  he  be  furnished  with  the  evidence  to  make  it 
good,  because,  even  though  an  indictment  or  information  con- 
tains unnecessary  specifications  or  describes  the  offense  with  more 
particularity  than  is  necessary,  the  proof  must  correspond  with 
the  allegations.* 

(4)  More  Certain  Description  Unknown  to  Grand  Jury,  —  If 
a  sufficiently  certain  description  cannot  be  given,  it  may  be 
alleged  in  the  indictment  or  information  that  a  better  description 
is  to  the  grand  jury  unknown.' 

1.  State  v,  Clark,  8  Ircd.  L.  (N.  Car.)     Hoke,  84  Ind.  137;    Hart  v.  Sute,  55 
226.  Ind.  599;    Com.  v.  Grimes,   10   Giay 

Thus,  ingots  of  tin  or  bars  of  iron  (Mass.)  470;  Com.  v.  Sawtelle,  ii 
may  properly  be  designated  in  an  in*  Cush.  (Mass.)  142;  State  v.  Taunt,  16 
dictment  for  larceny  as  so  many  Minn.  109;  Territory  t/.  Shipley,  4 
pounds  of  tin  or  so  many  pounds  of  Mont.  468;  People  v,  Dimick,  41  Hun 
iron,  but  it  would  be  wrong  to  describe  (N.  Y.)  616.  107  N.  Y.  13;  Haskins  v. 
cloth  as  so  many  pounds  of  wool,  or  People,  16  N.  Y.  344;  Statum  v.  State, 
sovereigns  as  so  many  ounces  of  gold.  9  Tex.  App.  273. 
Reg.  V.  Mansfield.  C.  &  M.  140,  41  £.  Bathw  than  UnneceMary  Oertainty  it 
C.  L.  81.  should  be  charged  that  a  better  de- 
Article  Deaeribed  by  Kame  Before  De-  scription  is  unknown,  because  of  the 
stmction. — An  indictment  charging  the  rule  heretofore  stated  the  evidence 
larceny  of  a  cast-iron  balance  wheel  is  must  correspond  with  the  allegation, 
sustained  by  evidence  that  the  w^eel  **  Give  such  [description]  as  can  be 
was  first  broken  in  pieces  and  con-  proved;  if  that  is  not  suflScient,  allege 
verted  to  old  iron.  Gettinger  v.  State,  in  the  information  that  a  better  one 
13  Neb.  309.  cannot  be  given."     Statum  v.  State,  9 

"  Three  Horsedioee,    *    ♦    *    of  the  Tex.  App.  273. 

value  of  seventy-five  cents,'*  is  a  suffi-  Keoeuitj    for    Ezoiue.  —  H    such    a 

cient  description.     Dougherty  v.  State,  description  as  will  conform  to  the  rules 

20  Ind.  442.  of  certainty  cannot  be  given,  it  is  held 

Booki  —  Printed  Sheeti.  —  A  charge  of  that    the    indictment    or    information 

stealing  **  printed  sheets  "  is  not  sus-  must  allege    this    excuse.       State   v. 

tained  by  proof  that  they  were  stolen  Hoke,  84  Ind.  137;  Sute  v.  Tilney,  38 

after  they  were  folded,  stitched,  bound,  Kan.  714;    State  v.  Dawes,  75  Me.  51; 

and    trimmed.      The    charge    should  Territory  v  Shipley,  4  Mont.  468.    Sec 

have  been  for  larceny  of  books.     Com.  also  State  v,  McClung,  35  W.  Va.  280. 

V,  Merrifield,  4  Met.  (Mass.)  468.  Allegation  with  SnlBeient  Description — 

2.  Alabama,  —  Morris    v.    State,    97  Snrplntage.  —  If  a  sufficient  description 
Ala.  82.  is  given,  an   allegation   that  a  belter 

Georgia,  —  Robertson    v.    State,    97  description  is  unknown  is  immaterial 

Ga.  206;  Crenshaw  v.  State,  64  Ga.  449.  '  and   may   be   rejected  as  surplusage. 

Maine  —  State  v,  Jackson,    30  Me.  Garden  v.  State,  89  Ala.  131. 

29;  State  V.  Noble,  15  Me.  476.  EflTeot  of   Allegation  — Yarianee.  — In 

I                                           Tennessee, — Turner      v.      State,     3  Merwin  v.  People,  26  Mich.  301,  it  was 

Heisk.  (Tenn  )  452.  said  that  this  allegation  is  not  merely 

Texas,  —  Rose  v.  State,  i  Tex.  App.  formal,  but  that  on  the  contrary,  if  it 

401;  Ranjel  «..  State,  i  Tex.  App.  461;  be    shown   that    a    better  description 

Scria  v.  State,  2  Tex.  App.  297;  Hill  v,  was,  in  fact,  known  to  the  grand  jury. 

State,  41  Tex.  257;    Allen  v.  State,  8  then  —  the  excuse  failing— it  has  been 

Tex.  App.  360;  Statum  v.  State,  9  Tex.  repeatedly  held  that  the  indictment  is 

App.  273.  bad,  or  that  the  defendant  should  be 

See  article   Indictments,  Informa-  acquitted,  or  the  judgment  arrested  or 

TioNs,  AND  Complaints,  vol.  10,  p.  344.  reversed. 

8.  Du  Bois  V,  State.    50    Ala.    139;  And  where  it  appeared  from  thetes- 

Riggs  V.  State.  104  Ind.  261;    State  v.  timony  that  a  witness  who  testified  be- 
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(5)  Application  of  Rules  of  Certainty  to  Particular  Cases  —  (a) 
eeiMral  ttatement.  —  The  determination  of  sufficiency  of  the  descrip- 
tion of  property  is  but  an  application  of  the  general  rules  stated 
in  the  preceding  paragraphs.  In  the  notes  to  those  paragraphs 
many  illustrations  of  these  rules  have  already  been  given,  but  the 
subject  has  been  before  the  courts  so  often  and  in  so  many  phases 
that  further  notice  of  particular  instances  is  necessary. 

(b)  Deaeriptioii  of  Asimalf  in  Gonoral.  —  It  is  not  essential  in  an 
indictment  for  the  larceny  of  an  animal  to  describe  it  by  ear- 
marks, color,  or  the  like.*  If,  however,  a  more  detailed  descrip- 
tion than  is  necessary  is  attempted,  the  proof  on  the  trial  must 
support  the  allegations  in  the  indictment  in  that  regard.* 

fore  the  grand  jury  knew  just  what  scription  is   alleged   to  be  unknown, 

articles  had  been  stolen,  it   was  held  Davis  v.  State,  32  Tex.  Crim.  Rep.  377. 

that  this  showed  that  ordinary  diligence  1.  Perry  v.  State,  37  Ark.  54;  People 

on  the  part  of  the  grand  jury  would  v,  Stanford,  64  Cal.  27;  Mizell  z/.  State, 

have  enabled    its    members    to   have  38  Fla.  20;   Jones  v»  State,  51   Miss, 

learned  just  what  other  articles  besides  718;  Turner  v.  State,  3  Heisk.  (Tenn.) 

those  mentioned  were  stolen,  and  that  452;  Allen  v.  State,  8  Tex.  App.  360. 

the  variance  rendered  the  indictment  "  One  Karo "  is  sufficient  description 

fatally  defective.     State  v,  Thompson,  of    the    property    stolen.     It    is    well 

137  Nlo.  620  known  and  in   common    use,  and   is 

In  Com.  V,  Gallagher,  126  Mass.  54,  sufficiently  definite  and  particular  for 

it  was  held  that  in  the  absence  of  evi-  the  purposes  of  the  indictment.     State 

dence  that  the  grand  jury  had  a  full  v.  Friend,  47  Minn.  449. 

description  of  the  property,  an  instruc-  Spoeiilo  Deicription  Beqnired  by  Statute, 

tion  that,  if  the  jury  should  find  that  — In   Georgia^  while  a  description  by 

the  grand  jury  had  a  full  description,  earmarks  was  not  required,  a  statute 

they  should  acquit,  was  properly  re-  made  necessary  a  more  sped  ^c  descrip- 

fused.  tion    than    a  designation   by   generic 

In  Com.  V.  Hussey,  III  Mass.  432,  name.  The  statute  declared  that  such 
which  was  an  indictment  for  embezzle-  indictments  should  designate  the  na- 
ment  of  divers  promissory  notes,  the  ture,  character,  and  sex  of  the  animal 
notes  were  described  as  *' of  the  and  also  add  some  other  description  fix- 
amount  and  of  the  value  of  sixt^-five  ing  its  identity.  Brown  v.  State,  86  Ga. 
dollars,  a  more  particular  description  633,  distinguishing  Taylor  v.  State,  44 
of  which  is  to  the  jurors  unknown,**  Ga.  263,  which  seems  to  hold  other- 
and  upon  the  trial  two  witnesses  testi-  wise,  as  follows:  *'  There,  the  defend- 
fied  that  the  notes  taken  were  one  bill  ant  was  indicted  for  stealing  a 'chestnut 
for  fifty  dollars  and  two  bills  for  ten  sorrel  horse,*  entered  his  plea  of  not 
dollars  each,  and  that  they  so  testified  guilty,  without  making  any  objec- 
before  the  grand  jury.  The  court  held  tion  to  the  indictment,  and  was  con- 
that  under  such  a  description  it  was  victed.  He  then  moved  in  arrest  of 
not  a  material  variance  to  prove  the  judgment,  the  motion  was  denied,  and 
larceny  of  less  than  the  alleged  amount  this  court  sustained  the  court  below  in 
and  value,  the  amount  and  value  not  so  doing.  Now,  inasmuch  as  the  word 
being  descriptive  of  the  offense  in  such  '  horse  '  may  mean  a  male  horse,  of  the 
manner  as  to  fix  its  identity.  horse  species,  and  the  defendant  was 

Not  TraTtraable.  —  It  has  been  held  satisfied  with  the  description  in  the  in- 

that  the  averment  in   an    indictment  dictment,  and  did  not,  by  demurrer  or 

that  a  more  particular  description  of  otherwise,  demand  any  further  or  more 

the  property  is  unknown  is  not  trav-  particular  description,  it  was  too  late, 

ersable.      State    v.  Taunt,   16  Minn,  after  verdict,  to  make  his  objection  to 

109.  the  indictment.     This  is  all  the  judg- 

Particular  Description  of  Enough  to  ment  in  that  case  amounts  to,  and  we 

Constitute  the  Offense  has  been  held  to  think  it  was  right.'* 

render  immaterial  any  variance  as  to  8.  Robertson   v.  State,  97  Ga.  206; 

other  articles  of  which  a  particular  de-  Ranjel  z/.  State,  i  Tex.  App.  461.     See 
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Oenmie  Term.  —  The  general  rule  now  adopted  seems  to  be  that 
it  is  sufRcient  to  describe  an  animal  by  the  general  name  of  the 
class  to  which  it  belongs.*  This  has  been  held  to  be  the  rule  not- 
withstanding the  statute  may  designate  not  only  the  genus  but 
also  the  several  species  falling  thereunder.*     Thus  a  cow  may  be 

SMpra,  III.  3.  f .  (3)  Unnecessary  Particu-  not  sufficient,  as  the  word  **  pigr"  was 

larity.  not  in  the  statute  against  hog  stealing. 

Color  in  the  AltematlTe.  —  An  indict-  Hog  for  Shoat  —  An  indictment  for 

ment  describing  the  property  as  *'  one  stealing  a  hog  was  sustained  by  proof 

black  or  brown  mare  or  filly,  branded  of  the   stealing  of  a  shoat.     State  v. 

with  a  small   mule  shoe  on   the  left  Godet,  7  I  red.  L.  (N.  Car.)  210. 

shoulder,"  was  held  sufficient,  because,  Yarianoe  as  to  8ex.  —  It  being  alleged 

it  being  unnecessary  to  state  the  color,  in  the  indictment  that  the  hog  stolen 

putting  it  in  the'altemative  was  not  a  was  a  female,  and  the  only  evidence 

fatal   objection.     People  v.   Smith,  15  bearing  on  the  question  of  sex  as  to  the 

Cal.  409.     See  also  State  z\  Gilbert,  13  animal  actually  stolen  showing  that  it 

Vt.  647,  holding  further  that  "  bay  or  was  a  male,  there  was  a  fatal  vaiiance 

brown  "  was  a  description  of  the  same  between  the  charge  and  the  proof,  and 

color.  consequently  the  verdict  of  guilty  was 

Prodominant   Color.  —  Where    the  in-  contrary    to    law    and    the    evidence, 

dictmeni  charged  the  larceny  of  a  red  This  is  true  although  the  prosecutor 

milch  cow  and  the  proof  showed  that  testified  he  had  lost  a  female  hog  of 

the  animal  had  small  white  spots,  one  like   color  and   size  about    the   same 

on  the  face  and  one  on  the  jaw,  etc.,  time,  there   being  no  proof   whatever 

and  that  the  bushy  part  of  her  tail  was  showing  that  the  accused  was  in  any 

white,  the  variance  was  held  immate-  manner  connected  with  the  larceny  of 

rial,    the    prevailing   color  being   red.  this  female  hog,  if  in  fact  it  was  stolen 

Kennon  v.  Territory,  5  Okla.  685.  at  all.     Green  v.  State,  95  Ga.  463. 

If  the  color  of  the  animal  is  alleged  Sheep.  —  An  indictment  for  the  lar- 

to  be  bay,  it  will  be  supported  by  proof  ceny  of  a  '*  rig  **  sheep  described  it  as 

that  it  was  a  bay  or  red  sorrel.     Turner  '*  one  sheep,*'  and  the  court  held  it  to 

V,  State,  3  Heisk.  (Tenn.)  452.  be  immaterial  whether  the  sheep  was  a 

1.  Mizell  V,  State,  38  Fla.  20.  rig  or  a  wether.     Rex  r.  Stroud,  6  C. 

"A  Teurling,"  without  further  desig-  &  P.  535,  25  E.  C.  L.  529. 

nation  of  the  animal,  is  not  sufficient.  Proof  that  the  accused  stole  a  lamb 

Stollenwerk  v.  State,  55  Ala.  142.  or  a  ewe  or  a  ram  will  support  an  in- 

A  '* Chioken '*  is  a  sufficient  descrip-  dictment  for  stealing  a  sheep.     State 

tion  and  will  be  supported  by  proof  of  v.  Tootle,  2   Harr.  (Del.)  541;  Reg.  v. 

the  stealing  of  a  hen.     State  ^^  Bassett,  Spicer,  i  C.  &  K.  699,  47  E.  C.  L.  699. 

34  La.  Ann.  1108.  But  see  Rex  v,  Birket,  4  C.  &  P.  216, 

A  Turkey  may  be  described  by  that  19  E.  C.  L.  351. 

name.     State  v.   Turner.   66  N.  Car.  Estrayi.  —  If  the  animal  stolen  is  aa 

618,  holding  this  fowl  not  to  be/rr<?  estray,  it  need  not  be  described  as  com- 

natura,  ing  within  the  meaning  of  the  term. 

Hogs  may  be  described  by  that  gen-  McGee  v.   State,   43  Tex.    662.      See 

eric   name.       People    v,   Stanford,   64  supra^  III.  3.  e,  (5)  (/)  Estrays, 

Cal.  27;    State  v.  Carter,  33  La.  Ann.  8.  Mizell  v.  State,  38  Fla.  22;  People 

1214;  State  V.  Stelly,  48  La.  Ann.  1478;  v.  Pico,  62  Cal.  50;  People  v,  Montieth, 

Robertson  v.  State,  97  Ga.  206;  Barnes  73  Cal.  7;  State  v.  Donnegan,  34  Mo. 

V,  State,  40  Neb.  545;    Grant  «/.  State,  67;    People    v.    Butler,    2    Utah    504: 

2  Tex.  App.  164;  State  v.  Mansfield,  33  Smythe    v.  State.   17  Tex.   App.   244; 

Tex.  129:  Lunn  v.  State,  44  Tex.  85.  State   v.   Gooch,   60  Ark.    218    \(iting 

Hog  for  Pig,  and  Yioe  Versa.  —  It  is  Reg.  v.  Aldridge,  4  Cox  C.  C.  143].  the 

held  that  an  indictment  for  the  larceny  last  seven  cases  holding  that  notwith- 

of  a  hog  is  supported  by  evidence  of  standing  the  statute  mentions  not  only 

the   larceny  of   a  pig.      Lavender   v.  **  horse,*' but  also**  mare  "and"  geld- 

State,  60  Ala.  60;  Washington  v.  State,  ing,"  the  word  *'  horse  "  is  a  generic 

58  Ala.  355.     But  in  State  z/.  M'Lain,  term  and  includes  both  mare  and  geld- 

2  Brev.  (S.  Car.)  443,  it  was  held  that  ing.     Contra^  State  v.  Brookhouse,  10 

an  indictment  for  larceny  of  a  pig  was  Wash.  88;    State  v.   Plunket,  2  Stew. 
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designated  by  the  generic  name  of  the  class  to  which  it  belongs, 
as  by  calling  it  a  cow,'  and  animals  of  the  bovine  class  may  gen« 
erally  be  designated  by  the  use  of  the  term  *  *  cattle ;  **  •  or  it  may  be 
sufHcient  to  designate  the  animal  by  its  specific  name,  or  by  the 
general  class  to  which  it  belongs,  followed  by  its  specific  name,  as 
**  neat  cattle,  **  oxen,  **  steers,"  *'  beef  cattle,*'  and  the  like.* 

(Ala.)  II ;  Tutley  v.  State,  3  Humph.  When  Sax  Ii  Alleged,  an  indictment 
(Tenn.)  323,  though  later,  under  a  stat-  for  stealing  a  cow  sufficiently  desig- 
ute  in  Tennessee  providing  that  '*  the  nates  the  species  to  which  the  animal 
words  horse,  mule,  ass,  in  the  preced-  belongs,  though  in  lieu  of  the  word 
ing  section,  include  animals  of  both  *'  cow  "  it  uses  the  words  *'  one  animal 
sexes  and  all  ages,  embraced  under  of  the  female  sex  and  of  that  species 
these  generic  terms,  respectively,"  it  of  animals  known  as  cattle.'*  Night- 
was  held  that  an  indictment  for  taking  engale  v.  State,  94  Ga.  395. 
a  horse  is  supported  by  proof  of  the  S.  Neat  Cattle.  —  State  v.  Hoffman.  53 
taking  of  a  gelding.  Wiley  v.  State,  3  Kan.  700.  The  following  descriptions 
Coldw.  (Tenn.) 375.  See  also  the  cases  were  held  sufficient:  **  Certain  cattle, 
generally  following  in  the  notes  in  to  wit,  one  cow,"  under  a  statute  mak- 
this  section.  ing  it  larceny  to  steal  neat  cattle.     State 

In  England^  originally,  the  doctrine  v.  Crow,  107  Mo.  341.     *'  One  head  of 

was  that  inasmuch  as  the  statute  men-  neat   cattle,   of    the  value  of    twelve 

tions     not    only     "  horse,     but    also  dollars."    State  v.   Murphy,   39  Tex. 

"  mare  "  and  **  gelding,"  therefore  the  46. 

one   really   meant  should    be    stated.        TninfBdent   Deicriptieii.  —  Where    an 

This  was  at  one  time  the  rule  in  Eng-  indictment    charging    the  larceny    of 

land.     Rex  v.  Puddifoot,   i  Moo.  247  cattle  described  them  as  "  three  head 

\cited  in  State  z/.  Gooch,  60  Ark.  218];  of  neat  stock  or  beeves,"  it  was  held 

Rex  V.  Cook,  i  Leach  C.  C.  105.  insufficient  for  the  reason  that  the  word 

1.  State  V,  Chariot,  8  Rob.  (La.)  529;  **  beeves  "  may  include  neat  stock,  but 

Wein  V,  State,  14  Mo.  125;  Johnson  v,  that  in  common  and  legal  parlance  not 

State,  I  Tex.  App.  118.  all  neat  stock  are  beeves.    Castello  v. 

An  information  described  the  prop-  State,  36  Tex.  324. 
erty  stolen  as  "  an  animal  of  the  cow        Ozml  —  An  indictment  for  theft  of 

kind,"  and  the  court  criticised  it  as  cattle  sufficiently    describes  them    as 

being  too  loose  and  indefinite,  but  held  *'  certain    oxen  "     or   *'  work    oxen." 

it  sufficient    on    motion   in   arrest    of  Camplin   v.   State,    r  Tex.  App.    108; 

judgment,  saying  that  it  might  be  cured  Robertson  v.  State,   i  Tex.  App.  311; 

by  amendment.     State  z/.  Johnson,  29  Henry  v.  State,  45  Tex.  84;  Musquez  z/. 

La.  Ann.  717.  State,  41  Tex.  227;  Parcbman  v.  State, 

Cow  for  Heifer.  —  Sute  v.  Crow,  107  44  Tex.  192. 
Mo.  345;  Parker  v.  State,  39  Ala.  365;        Steer.  —  State  v.  Lange,  22  Tex.  591; 

People    V,   Soto,  49   Cal.   67.     Contra^  State  v.  Earp,  41  Tex.  487.     Under  a 

Rex  V.  Cook,  i  Leach  C.  C.  105,  hold-  statute  providing   for  the  larceny  of 

ing  that  proof   of    the  stealing  of   a  **  neat  cattle,"  an  indictment  is  suffi- 

beifer  would  not  support  an  allegation  cient  which  charges  the  larceny  of  **  cer- 

of  the  stealing  of  a  cow.  tain  cattle,  to  wit,  one  steer,"  and  the 

Heifer     for     Cow.  —  An     indictment  value  need  not  be  alleged.    The  court 

charging  the  larceny  of  a  heifer  is  sup-  held  that  the  term  "cattle"  includes 

ported  by  proof  showing  the  larceny  of  domestic  quadrupeds  collectively;  that 

a  cow.     Garvin  v.  State,  52  Miss.  207.  the  term  "  neat  cattle  "  embraces  only 

Cow  fur  Bull.  —  An  allegation  of  lar-  cattle  of  the  bovine  species;  that  the 

ceny  of    a  cow   is    not  sustained  by  term   "  steer "   applies   to  a   class  of 

proof  of  larceny  of  a  bull.     State  v.  *'  neat  cattle;"  and  that  it  would  be 

McMinn,  34  Ark.  160.  sufficient  to  employ  the  term  "  steer" 

9.  People  V.  Barnes,  65  Cal.  16;  Peo-  without  using  in  connection  with  it  the 

pie  V.   Littlefield,  5  Cal.  355;   Sute  v.  term"  cattle  "or  "  neat  cattle."    State 

Lawn,  80  Mo.  241;  State  v.  Murphy,  39  v.  Lawn,  80  Mo.  241. 
Tex.  46;    Mcintosh  v.  State,  18  Tex.        **  One  certain  steer,    *    ♦    ♦    being 

App.    284.      Contra^    State    v.   Brook-  then  and  there  the  corporeal  personal 

house,  10  Wash.  88.  property  and  neat  cattle  of,"  etc.,  was 
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But  it  is  also  held  that  the  term  * '  cattle  **  embraces  only  such 
animals  as  belong  to  that  class  known  as  bovine,  and  does  not 
include  others,  such  as  sheep,  goats,  and  the  like.' 

Honet,  Hares,  Oeldingi,  ete.  —  In  charging  the  larceny  of  a  horse,  it 
is  sufficient  to  describe  the  animal  by  that  name,^  and  the  word 
"  horse  "  is  held  to  be  used  in  its  generic  sense  and  to  include  all 
animals  of  the  horse  species,  without  regard  to  sex  or  other 
description.* 

held  sufficient.    State  v.  Earp,  41  Tex.  *'  an    animal  of    the   horse  species." 

487.  The  court  said:  **  Why  the  pleader  did 

Steer ^or  Bull  or  Cow,  —  And  where  not  describe  the  property  stolen  simply 

the  indictment  charges  the  larceny  of  a  as  a  horse  'passeth  our  understanding.* 

"  steer  '*  it  is  not  sustained  by  proof  of  Perhaps     he     was    experimenting   10 

the  larceny  of  a  cow  or  a  bull.     State  ascertain  how  closely  he  could  approach 

V.  Royster,  65  N.  Car.  539;  Territory  v.  to  the  pitfall  of  bad  pleading  without 

Marinez,  (Arizona  1896)  44  Pac.  Rep.  falling  into    it.      But   whatever   may 

1089.  have  been   his  reason  for   this  novel 

Bull    Taarling.  —  Under    the    Texas  form  of  description,  it  is  a  form  not  to 

statute  for  the  theft  of  '*  cattle,"  it  is  be  commended  for  its  simplicity,  how- 

sufficient  to  describe  the  animal  stolen  ever  correct  it  may  be  in  the  technology 

as  "  a  bull   yearling,"    Berryman  v.  of  zoologists.    *    *    *    In  zoSlogy  the 

State,  45  Tex.   i;  also  as  "one  beef  horse  is  a  species  of  the  genus  equus. 

steer,"  Short  v.  State,  36  Tex.  644.  This  genus,  according  to  modern  nat- 

Calf.  —  A  description    of   a    calf  as  uralists,  consists  of  six  distinct  though 

"  one    certain   calf  of  the  neat  cattle  nearly  allied  species,  namely,  the  horse, 

kind"     was    held    to    be     sufficient,  the  dzeggithia,  the  ass,  the  quagga.  the 

Grant  v.  State,  3  Tex.  App.  i.     And  mountain  zebra,  and  the  zebra  of  the 

the  description  "  two  calves  "  was  held  plains.    ♦    *    ♦    If  the  indictment  had 

sufficient  over  an  objection   that  the  described  the  property  as 'an  animal  of 

term  **  calf  "  was  as  applicable  to  the  the  horse  genus,'  it  would  unquestion- 

young  of  buffaloes  and  other  animals  ably  have  been  bad,  for  this  would  have 

as  to  that  of  a  domestic  cow,  under  a  included  an  animal  of  either  of  the  six 

statute  that  defects  which  do  not  preju-  species  of  the  genus  equus.  But  instead 

dice  substantial  rights  will  not  render  of  the  word  '  genus  *  it  uses  the  word 

an  indictment  invalid.    Oats  v,  U.  S.,  'species,'  which  means  'a  sort,  a  kind, a 

(Indian  Ter.  1897)  38  S.  W.  Rep.  673.  class  subordinate  to  a  genus*  (Webster's 

Beevet  or  Beef  Cattle.  —  In  an  indict-  Primary   Dictionary),  while   the  word 

ment  for  larceny  of  cattle,  the  following  *  genus  '   signifies  'a  class  embracing 

descriptions  were  held  sufficient:  "  One  many  species'  »{IHtl.).     The  expression 

beef    steer,   neat  cattle."      Moore  v.  '  an  animal  of  the  horse  species  '  would. 

State,  2  Tex.  App.  350.    "  One  beef,  therefore,    only    include    the  animals 

then  and  there  being  cattle."     Davis  '  known  as  stallions,   geldings,  mares. 

z;.  State.  40  Tex.   134.     "Beef  steer."  fillies,  and  colts.     It  would  not  include 

Robertson  v.  State,  i  Tex.  App.  311  any  animal     belonging   to    a  distinct 

"  One  beef,  of  the  value  of  fifteen  dol-  species,  though   of  the  same  genus." 

lars.  of  the  property  of,"  etc.     State  v.  Smythe  v.  State.  17  Tex.  App.  251. 

Baden, 42  La.  Ann.  295.  "Two beeves,  A   Utile  may  be   described  as  such, 

the  same  being  cattle."     Hubotter  v.  State  v.  King,  31  La.  Ann.  179. 

State,  32  Tex.  479.     "One  beef  cattle."  8.  State  v.  Gooch,  60  Ark.  218;  Reg. 

Duval  V.  State,  8  Tex.  App.  370.  v.  Aldridge,  4  Cox  C.   C.  143;  People 

1.  Mcintosh  V.  State,  18  Tex.  App.  v.  Pico,  62Cal.  50;  People  v.  Monteitb, 

284;  State  V.  Murphy,  39  Tex.  46.  73  Cal.  7;  Jones  v.  State,  51  Miss.  718; 

8.  Barner  v.  State,  (Tex.  Crim.  App.  State  v.  Donnegan,  34  Mo.  67;  Smythe 

1892)  20  S.  W.  Rep.   559;    Wright  v.  v.  State,  17  Tex.  App.  251;  Peoples. 

State,   10  Tex.   App.  476;    Smythe  v,  Butler.  2  Utah  504;    Wiley  v.  Sute,  3 

State,   17    Tex.    App.    244;     McBride  Coldw.  (Tenn.)  375. 

V.   Com.,   13  Bush  (Ky.)  337;    People  Where  the- theft  of  a  gelding  was  a 

v^  Sensabaugh,  2  Utah  473.  specific  offense,  an  indictment  describ- 

An  indictment  charged  the  theft  of  ing  the  animal  as  a  gelding  was  held 
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(e)  Animali  Ftra  Hatnra.  —  Animals  fera  naiurte  not  being  sub- 
jects of  larceny  unless  when  they  are  reclaimed  or  confined,  or 
dead  and  valuable  for  food,  or  otherwise,^  an  indictment  charg- 
ing the  larceny  of  such  an  animal  must  bring  it  within  some  of 
these  conditions.* 

(d)  Dead  AnimaU.  —  An  indictment  for  the  larceny  of  a  dead  ani- 
mal  must  describe  it  as  such,  the  law  presuming  the  animal  to  be 
alive  unless  the  contrarj*^  is  stated.* 

(a)  Konqr  — Bank  Hotat  and  Bank  Bills  —  aa.  Description  of  Money  Gener- 
ally. —  In  the  absence  of  statute,  it  is  not  sufficient  if  money  is 

to  be  proper.    Johnson  v.  State,  i6  Tex.  require  to  be  reclaimed  and  made  tame 

App.  403.  by  art,  industry,  or  education,  nor  to 

1.  See  article  Larceny^  13  Am.  and  be  confined  in  order  to  be  within  the 

Eng:.  Encyc.  of  Law  (ist  ed.)  783.  immediate  power  of  the  owner."   State 

8.  TamaPigeona.— -InReff.  V.  Cheafor,  ?/.  Taylor,  27  N.  J.  L.  117. 

15  Jur.  1065,  it  was  held  that  in  an  S.  Com.   v.  Beaman,  8  Gray  (Mass.) 

indictment    charging    the    larceny  of  499  [citing  2  East  P.  C.  607;  Rex  v, 

tame  pigeons,  the  word  "  tame  '*  suffi-  Hallo  way,  i  C.  &  P.  128,  11  E.  C.  L. 

ciently  showed  that  the  pigeons  were  342;    Rex  v.  Edwards,  R.  &  R.  C.  C. 

reclaimed.       See    also,   for  a  similar  497]. 

averment,  Haywood  v.  State,  41  Ark.  Sama  Kama  when  Dead  as  when  Aliye. 

480.  —  It  has  been  held  that  an  indictment 

In  Com.  V.  Chace,  9  Pick.  (Mass.)  15,  charging  the  larceny  of  a  dead  fish 

the  conviction  was  set  aside  because  must  alle^^e  the  fish  to  be  dead,  not- 

the  evidence  did  not  show  whether  the  withstanding  it  is  called  by  the  same 

doves  alleged  to  have  been  stolen  were  name  when  dead  as  when  alive.     State 

on  the  flight  a  mile  from  the  grounds  v.  K rider,  78  N.  Car.  481.     And  the 

of  the  owner  or  mingled  with  the  doves  same  ruling  was  made  in  Com.  v.  Bea- 

of  other  persons,  enjoying  their  natural  man,  8  Gray  (Mass.)  497,  wherein  it 

liberty,  but  it  does  not  appear  what  was  said  that  though  in  several  modern 

descnption   was  given^  in  the  indict-  English  books  the  rule  is  stated  other- 

ment.                              '  wise,  they  all  refer  to  the  case  of  Rex 

Bees.  —  "Three  beehives,  of  the  value  v.  Puckering,   i  Moo.  C.  C.  242,  and 

of  five  dollars;  and  three  swarms  of  that  if  that  case  "  can  be  justly  consid- 

bees,  of  the  value  of  three  dollars;  and  ered  to  support  any  distinction  between 

forty  pounds  of  honey,  of  the  value  of  animals  that  have  the  same  appellation 

five    dollars.*'    with  an  allegation  of  when  dead  and  when  alive,  and  other 

ownership,  was  held  to  be  good  after  animals,    we    do  not  incline,   on   the 

verdict,  it  being  taken  by  intendment  authority  of  that  case  alone,  to  depart 

that  the  bees  were  reclaimed  and  that  from  what  we  have  always  supposed 

the   honey   was  the    property  of    the  to  be  the  legal  meaning  of  an  indict- 

alleged  owner.     Harvey  v.   Com.,  23  ment  charging  the  theft  of  an  animal 

Gratt.  (Va.)94i.  without  alleging  it  to  be  alive;  namely, 

Ezoeption  —  Oyiten.  —  Under  an  in-  that  it  means  a  live  animal.*' 
dictment  for  stealing  oysters,  it  was  In  State  v.  Donovan,  i  Houst.  Cr. 
held  that  while  the  principle  applying  Cas.  (Del.)  43,  it  waft  held,  in  accord- 
to  the  description  of  animals  /^ra  ance  with  the  English  reports  above 
natura  was  not  (juestloned,  oysters,  referred  to,  that  where  animals  /era 
*'  though  usually  included  in  that  de-  naiura  are  called  by  the  same  name 
scriptioii  of  animals,  do  not  come  with-  whether  dead  or  alive,  it  is  competent 
in  the  reason  or  operation  of  the  rule,  to  describe  them  by  such  name  without 
The  owner  has  the  same  absolute  prop-  alleging  that  they  are  dead, 
erty  in  them  that  he  has  in  inanimate  O^eetion  Knit  Be  Saved  on  Appeal. — 
things  or  in  domestic  animals.  Like  In  North  Carolina  it  was  held  that 
domestic  animals,  they  continue  per-  where  it  did  not  appear  on  the  bill  of 
petually  in  his  occupation  and  will  not  exceptions  that  any  question  was  made 
stray  from  his  house  or  person.  Un-  in  the  trial  court  as  to  whether  the  ani- 
like  animals  fera  naturee^  they  do  not  mal  was  alive  or  dead  at  the  time  it 
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described  only  by  the  aggregate  amount,  without  any  speciiica* 
tion  of  the  number,  kind,  or  denomination  of  the  pieces;  the 
number  of  pieces  and  their  denomination  should  be  stated,  as 

well  as  whether  they  are  of  gold  or  silver.*     But  a  less  strict  rule 

was  stolen,  it  was  too  late  on  appeal  to  such  coin   are  alleged  in  dollars  and 

rely  upon  matter  incidentally  stated  as  cents  it  may  be  presumed    that   the 

going  to  show  that  the  animal  was  dead  court  and  jury  will  know  that  a  coin  of 

when  stolen.    State  v.  Jenkins,  6  Jones  the   value  of  ten   dollars  is  an  eagle, 

L.  (N.  Car.)  19.  etc.     Daily  v.  State,  10  Ind.  536. 

1.  Merwin  v.  People,  26  Mich.  301;  Treasury  Notes,  —  A  description  as 

Lord  V.  State,  20  N.   H.  404;   State  v,  *'  United    States    treasury   notes    and 

Longboitoms,  11  Humph.  (Tenn.)  39;  United  States  silver  certificates,  money 

Wells  V.  State,  4  Tex.  App.  24;  Boyle  of  the  amount  and  value  of  one  thou- 

V,  State,  37  Tex.  360;  Lavarre  v.  State,  sand  dollars/'  was  held  too  general, 

I  Tex.  App.  685;    People  v.  Ball,    14  the  court  saying  that  while  the  Crim- 

Cal.  loi.     See  also  supra^  III.  3.  e,  (2)  inal  Code  had  .relaxed  somewhat  the 

Sufficiency  of  Allegation.  common-law   rule  respecting  the  mat- 

Cnmnt  Honey  of  the  ITiiitod  Btotat.  —  ters  of  form  in  criminal  pleadings,  in 

An  indictment  describing  the  property  matters  of  substance  there  had  been 

stolen  as  *' three    hundred   gold  dol-  practically  no  change.     State  v.  Til ney, 

lars,"  without  alleging  the  value  of  the  38  Kan.  714. 

dollars  or  that  they  were  of  the  lawful  "  One  Lot  of  Treasury  A^otes^**  with- 
money  or  current  coin  of  the  United  out  any  specific  statement  of  the  de- 
States,  or  other  country,  was  held  to  be  nomination,  number,  or  value,  is  too 
defective  for  want  of  sufficient  descrip-  indefinite.  Rhodus  v.  Com.,  2  Duv. 
tion.     Lavarre  v.  Slate,    i  Tex.  App.  (Ky.)i59. 

685.    See  also  Williams  v.  State,  5  Tex.  ^'WaxHtj  Pioeei  of  SUtv  CoIb  of  the 

App.  117;  Merwin  v.  People,  26  Mich,  value  of  twenty-five  dollars  '*  was  held 

29)8:  Barton  v.  State,  29  Ark.  68.  to  be  too  vague  in  U.  S    v.  Kuru,  4 

Where  an  indiciment  charged  the  Crafich  (C.  C.)  674;  but  "  one  hundred 
theft  of  "  five  ten-dollar  bills,  of  the  silver  coins  of  the  value  of  seventy-five 
value  of  ten  dollars  each,*'  etc..  it  was  dollars  '*  was  held  to  be  sufficient  in  U. 
held  that  this  was  not  an  allegation  S.  v.  Barry,  4  Cranch  (C.  C.)  606. 
that  the  bills  were  money.  Jackson  v,  Oljoetion.  —  If  an  indictment  for  steal- 
State,  34  Tex.  Crim.  Rep.  90.  See  ing  money  fails  to  describe  the  money 
also  Dukes  v.  State,  22  Tex.  App.  192.  with    sufficient    particularity,   the  ob- 

So  in  an  indictment  for  larceny,  the  jection  should  be  taken  by  demurrer, 

description   of    the  articles  stolen  as  and  if  not  so  taken  is  waived.     People 

"  one  five  and  one  two-dollar  greenback  v,  Jim  Ti,  32  Cal.  60. 

bill  United    States  currency,  national  Where  the  description  was  **  national 

bank  bills,  and  money,"  was  held  to  be  bank  currency  and  United  States  treas- 

bad.     Lewis  v.  State,  3  Heisk.  (Tenn.)  ury  notes  of  the  amount  and  value  of 

333.  one  hundred  and  sixty-four  dollars," 

And  "  sundry  bank  bills  issued  by  and  no  motion  was  made  to  quash  and 

the  authority  of  the-  United  States  of  no  plea  in  abatement  was  interposed, 

America,    usually   known   as  '  green-  but  the  defendant  pleaded  not  guilty 

backs,*  amounting  in  all  to  the  sum  of  and  went  to  trial    upon  the  merits,  it 

$180,  of  the  value  of  $180."  and  "  sun-  was  held  that  while  the  description  was 

dry  bank  bills  issued  by  authority  of  too  general  and  indefinite,  yet  it  was 

the  United  States  of  America,  usually  a  public  offense  to  steal  *'  national  bank 

known  as  '  greenbacks,*  amounting  in  currency  and  United  States    treasury 

the  aggregate  to  $589,  of  the  value  of  notes  of  the  amount  and  value  of  one 

1^89,*' were  held  to  be  insufficient.  Ter-  hundred  and  sixty-four  dollars,'*  what- 

ritory  v,  Shipley,  4  Mont.  472.  ever  the  description,  or  the  denomina- 

Presumption  as  to  Kind  of  Coin,  —  In  tion,  or  the  number,  or  the  aggregate 

an   indictment  for  stealing  gold  coin,  amount  of  said  currency  or  notes  might 

to  say  "  United  States  gold  coin*' is  the  be,   and    that  the  defendant,   having 

same  as  to  say  *' current  gold  coin  of  the  taken  his  chances  of  an  acquittal,  could 

United  States,**  etc.,  and  where  the  sev-  not  thereafter  object   because  the  in- 

eral  denominations  and   the  value  of  formation  did  not  state  the  offense  as 
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has  also  been  followed,  under  which  it  is  held  unnecessary  to 
describe  each  piece  of  coin  alleged  to  have  been  stolen,^  or  under 
statute  a  general  description  of  money,  as  in  the  case  of  othes 
property,  by  name,  quantity,  number,  and  ownership,  is  suffi- 
cient;* and  sometimes  money.  United  States  currency,  bank 
notes,  etc.,  may  be  sufficiently  described  under  statute  in  general 
terms,  without  specifying  the  coin,  number,  denomination,  or  kind 
thereof,*  it  being  sufficient  to  describe  it  simply  as  money  of  a 
certain  amount,  without  specifying  any  particular  kind  or  coin.* 

definitely  as  it  might  liave  done.     State  chattel  proved  to  have  been  stolen  is 

V.  Henry,  24  Kan.  457.  the  very  same  as  that  upon  which  the 

Ptoof.  —  Coin  is  not  capable  of  the  indictment  was  founded,  to  show  judi- 

same  specific  description  and  identifi-  cially  to  the  court  that  it  could  have 

cation  as  other  property,  and  therefore  been  the  subject  of  the  offense  charged, 

the  same  exactness  in  proof  cannot  be  and  to  enable  the  defendant  to  plead 

had.     It  is  therefore  proper  that  the  the  acquittal  or  conviction  to  a  subse- 

jury  should  be  left  to  determine,  from  quent  indictment  relating  to  the  same 

all  the  testimony  and  all  the  circum'  property;  People  t/.  Reavey,  38  Hun  (N. 

stances,   whether  the  coin   proved  to  Y.)4i8. 

have  been  stolen  was  the  same  kind  of  Sorpluags.  —  An  indictment  for  the 

coin  as  that  charged  in  the  indictment;  larceny  of  money  or  United  States  cur- 

and  if  several  kinds  are  stated  in  the  rency  being  good  if  it  simply  alleges 

indictment,  then  the  proof  should  show  the  larceny  of  the  same,  without  speci- 

that  one  or  more  of  such  kinds  were  fying  the  coin,  number,  denomination, 

among  the  kinds  of  coin  stolen.     People  or  kind  thereof,  an  indictment  meets 

?/.  Linn,  23  Cal.  15T.     See  also  Wilson  these  requirements  notwithstanding  the 

V.  State,  66  Ga.  591.      *  words  **  of    Kentucky  "  are  added  to 

1.  Com.  V.  Grimes,  10  Gray  (Mass.)  the  description  "  lawful  currency  of  the 

470;  Com.  «/.  Sawtelle,  II  Cush.  (Mass)  United    States,"  the  words  "of  Ken- 

142;    McKane  v.   State,   11    Ind.   195;  tucky  "  being  merely  surplusage  and 

Porter   v.  State,  26  Fla.  56;  Berry  v  in   no  way  calculated  to  mislead  or 

State,  10  Ga.  511;   Cody  v.  State,  100  prejudice   the  defendant.      Travis  v, 

Ga.    105:    Munson  v.  State,  4  Greene  Com.,  96  Ky.  77. 

(Iowa)  483;  Chisolm  v.  State,  45  Ala.  4.  Indiana,  —  Rains  t/.  State,  137  Ind. 

70,  holding  that  "  the  number  of  pieces  83:    Randall  v.    State,    132   Ind.   539; 

of  coin,  the  denomination,  or  the  kind,  Hammond  v.  State,  121  Ind.  512;  Lewis 

whether  gold,  silver,  copper,  or  other  v.  State,  113  Ind.  59. 

material,  is  not  a  necessary  ingredient  Louisiana,  —  State  v.  Walker,  22  La. 

of    a    larceny  of  coin   of  the   United  Ann.  425;  State  v.  Green,  27  La.  Ann 

States.     Any  coin  of  the  United  States  598,  State  v.  King,  37  La.  Ann.  91.    But 

is  the  subject  of  larceny,  and  the  prjs-  see  State  v.  Monroe,  30  La.  Ann.  1241. 

oner  cannot  object  if  he  has  his  future  Michigan,  —  Brown    v.    People,     29 

defense  as  to  any  coin  charged  in  this  Mich.  232. 

indictment.*'  North  Carolina.  —  Stale  v  Carter,  113 

Trade  Dollars.  —  *   Sixty  silver  coins  N.  Car.  640;  State  v    Freeman,  89 -N. 

(of  the  kind  usually  known  as  dollars).  Car.  469. 

of  the  value  of  one  dollar  each,"  is  a  Ohio,  —  McDivit  v.  State,  20  Ohio  St. 

sufficient  designation  of  trade  dollars.  231. 

Miller  v.  People,  21  Hun  (N.  Y.)  443.  Texas,  —  Otero  v  Slate,  30 Tex.  App. 

8.  Bryant  v.  State,  16  Tex.  App.  148;  450;  Morris  v.  State,  (Tex,  Crim.  App. 

Bravo  z;.  State,  20  Tex.  App.  178;  Kel-  1893)  20  S.  W.  Rep.  979;  Goldstein  v. 

Icy  V,  State,  34  Tex.  Crim.  Rep.  412.  Slate,  (Tex.  Crim.  App.  1893)  23  S.  W. 

S.  Travis  v.  Com.,  96  Ky.  77;  Jones  Rep.  686. 

V.   Com.,  13  Bush  (Ky.)  356;  State  v,  Washington,  —  State  v.  Hanshew,  3 

Ed  son,  10  La.  Ann.  230,  which  holds  Wash.  12;  State  r.  Blanchard,  11  Wash, 

that  the  statute  creates  an  exception  to  116. 

the  general  rule  that  property  must  be  "  A  Qnantlty  of  Honey."  —  A  descrip- 

described  with  such  certainty  as  to  en  tion  of  money  as  "  a  quantity  of  money 

able   the  jury   to  decide  whether   the  of  the  value  of  seventy-seven  dollars,** 
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Exonio  for  Want  of  Aeenrate  Beooription.  —  As  has  been  shown,   if  a 
sufficient  description  of   property  cannot  be  given,    it   will  be 

enough   to   state   that  a  better  description  than  that  given  is 
unknown   to   the  grand  jury,  and  this  is  the    rule  where  the 

would  be  insufficient  at  common  law.  that  ii  might  have  stated  how  many  of 
but  is  sufficient  under  the  Code  of  the  $ioo  notes  were  national  banknotes 
Washington,  State  v.  Hanshew,  3  and  how  many  were  national  currency 
Wash.  12.  notes.  But  this  was  wholly  unneces- 
" United  Statoi  Paper  Cnrreney  Honey"  sary,  because  if  there  was  one  of  each, 
includes  treasury  notes,  commonly  or  of  either,  of  the  value  of  $100.  the  ' 
called  greenbacks,  silver  certificates,  indictment  was  sufficient.  State  v, 
and  gold  certificates.  Rucker  v.  State.  Graham,  65  Iowa  617. 
(Tex.  Crim.  App.  1894)26  S.  W.  Rep. 65.  In  Absenu  of  Statute,  —  ''  Two  ten- 
United  Statee  Cnrrenoy.  —  An  indict-  dollar  bills  of  United  States  currency  " 
ment  for  larceny  which  describes  the  is  too  general  and  uncertain  in  the  ab- 
property  stolen  as '*  ninety  dollars,  in  se nee  of  a  statute  declaring  the  stealing 
paper  currency  of  the  United  States  of  of  United  States  currency  eo  nomine  to 
America,*' is  sufficiently  specific.  State  be  a  public  offense.  State  v,  Oakley, 
V,  Ziord,  30  La.  Ann.  867.  See  also,  to  51  Ark.  112  [^'/!iif|'Leftwich  v.  Com.,  20 
the  same  effect.  State  v.  Carro,  26  La.  Gratt.  (Va.)  720;  coyle  v.  State,  37  Tex. 
Ann.  377;  Riggs  v.  State,  104  Ind.  261.  360;  Martinez  v.  State,  41  Tex.  164; 
*'  Currency  of  the  United  States"  is  Merrill  v.  State,  45  Miss.  651;  Barton 
the  same  thing  as  *'  United  States  cur-  v.  State,  29  Ark.  68;  State  v.  Ward,  48 
rency."  The  addition  of  the  word  Ark.  36;  State  v,  Longbotloms,  11 
'*  national  *'  can  make  no  difference;  if  Humph.  (Tenn.)  39;  State  v  Morey.  2 
that  word  has  no  meaning  it  can  be  re-  Wis.  494] ;  Leonard  v.  State,  (Ala.  1897) 
jected  as  surplusage,  and  if  it  has  any  22  So.  Kep.  564,  holding  that  '*  sixty 
meaning  at  all  it  can  only  refer  to  the  dollars  in  United  States  currency  "  is 
"nation**  of  the  United  States,  and  insufficient  without  an  averment  that  a 
currency  of  the  nation  of  the  United  more  certain  description  is  unknown. 
States  must  mean  currency  of  the  Necessity  of  Proof  under  Unnecessary 
United  States.  Dull  z^.  Com.,  25  Gratt.  Allegation,  —  It  is  held  that  although 
(Va.)  965,  holding  that  prior  to  the  Act  an  indictment  need  not  allege  that  the 
of  Feb  28,  1874,  it  had  been  decided  in  money  was  lawful  currency  of  the 
Virginia  that  in  an  indictment  for  lar-  United  States,  yet  if  the  allegation  be 
ceny  a  description  as  **  United  States  made,  the  description  must  be  proved 
currency  **  was  not  sufficient  (Leftwich  as  laid,  and  proof  of  money  without 
V  Com.,  20  Gratt.  (Va.)  716),  and  that  more  would  not  support  a  conviction, 
in  consequence  of  that  decision  the  Blount  v.  State,  76  Ga.  18,  Watson  v. 
above  act  was  passed  by  which,  among  State.  64  Ga.  61;  Hamilton  v.  State,  60 
other  things,  it  was  provided  that ''  in  Ind.  193. 

a  prosecution  for  the  larceny  of  United        But  the  fact  that  the  money  stolen 

States  currency  "  '*  it  shall  be  sufficient  was  silver  coin  establishes  beyond  con- 

if  the  accused  be  proved  guilty  of  the  troversy  that  it  was  "  lawful  currency 

larceny     of     national     banknotes     or  of  the  United  States,'*  and  conforms  to 

United  States  treasury  notes.**  the  description  as  such.      Blount   v 

*'  A  ten-dollar  bill  of  the  currency  of  State,  76  Ga.  17. 
the  country,  commonly  called  paper  Treasury  Kotee  and  Certiilcatei.  —  An 
money,  of  the  value  of  ten  dollars,'*  is  indictment  charging  the  stealing  of  a 
a  sufficient  specification  of  the  article  **  United  States  treasury  note  **  is  sup- 
stolen.  State  V.  Evans,  15  Rich.  L.  (S.  ported  by  proof  of  the  theft  of  a  *"  gold 
Car.)  31,  riViM^  State  v.  Smart,  4  Rich,  certificate  "  issued  under  an  Act  of 
L.  (S.  Car.)  363.  Congress.     Randall  v.  State,  53  N.  J. 

"  Seven  $100  notes,  of  the  value  and  L.  485. 
denomination  of  $100  each,  consisting        Silver  certificates,  though  in  a  techni- 

of  national  banknotes  and  national  cur-  cal  sense  not  United  States  treasury 

rency  notes  called  greenbacks,  and  all  notes,  may  be  regarded  as  such  under 

of  the  aggregate  value  of  $700,"   is  an  indictment  charging  the  larceny  of 

sufficient.     Theonly  respect  in  which  it  the  latter.     Keating  t/.  People.  160  III. 

could  well  be   made   more  specific   is  483. 
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required  degree  of  certainty  cannot  be  used  in  specifying  the 
pieces  or  denomination  of  coins  stolen,  or  the  number  and  denom« 
ination  of  paper  currency  or  bank  bills.  ^ 

bb.  Value.  —  When  an  indictment  alleges  the  stealing  of  so 
many  dollars,  it  is  held  that  the  word  **  dollars"  imports  to  the 
common  understanding  the  meaning  of  a  thing  of  value,  and  is 
sufficient  when  connected  with  the  necessary  allegation  for  the 
purpose   of  specific  description,  '*  in   United  States  currency.*'* 

Promissory  Notes,  —  But  under  a  verdict  shows  that  they  did  so  under- 
charge of  stealing  *'  certain  promissory  stand  him."  Hickey  v.  State,  23  Ind. 
notes  for  the  payment  of  money,*'  evi-  21. 

dence  of  the  theft  of  a  "  silver  certifi-        Evidence  that  the  bill  was  a  green- 

cate  "    is  not  admissible.     Stewart  v.  back  and  good  money  is  sufficient  proof 

State,  62  Md.  412.  of  value  under   an  allegation   of  the 

GrMnhadk.  —  A  description  of  paper  theft  of  "  a  ten-dollar  bill  of  the  cup 

currency  as"  greenback  "  of  a  specified  rency  of  the  country,  commonly  called 

value  is  sufficient.     Levy  v.  State,  79  paper  money,  of  the  value  of  ten  dol- 

Ala.  259;  wherein  the  court  says:  **  We  lars."     State  v,  Evans,  15  Rich.  L.  (S. 

judicially  know  that  the  paper  money  Car.)  31. 

commonly  known  as  and  called  'green-        1.  Alabama,  —  Leonard  t/.  State,  (Ala. 

back  '  is  a  currency  issued  by  or  under  1897)  22  So.  Rep.  564:  Chisolm  z/.  State, 

the  authority  of  the  United  States,  and  45  Ala.  66;  Grant  v.  State,  55  Ala.  201. 
is  so  called  from  the  back  of  the  notes        California,  —  People    v,    Bogart,   36 

being  of  a  green  color.     The  term  is  Cal.  245. 

more    frequently    applied    to    United        Dakota, — Territory  v,  Anderson,  6 

States  treasury  notes  issued  by  the  gov-  Dakota  300. 

ernment,  but  is  also  sometimes  used  to        Indiana  —  Hart  v.  State,  55  Ind.  599. 
designate    the    national    currency    or        Iowa,  —  State  v.  Hoppe,  39  Iowa  468; 

banknotes  issued  under  its  authority.'*  Munson  v.  State,  4  Greene  (Iowa)  483. 
See  also  Jones  t'.  Com.,  13  Bush  (Ky.)        Massachusetts,  —  Com.  v,  Gallagher, 

356:  Sallie  V,  State,  39  Ala.  691;  State  126  Mass.   54;    Com.   v,   Sawtelle,  11 

V.  Hockenberry.  30  Iowa  504,  wherein  Cush.  (Mass.)  142. 
the   description,  "  $180    in   banknotes,        Minnesota,  —  State     v.     Beebe,     17 

usually  known  and  described  as  green-  Minn.  241;  State  v,  Hinckley,  4  Minn, 

backs."  was  held  sufficient,  the  court  345;  State  v.  Taunt,  16  Minn.  109. 
saying  that  while  it  was  undoubtedly        South  Carolina, — State  v,  Shirer,  20 

practicable  to  have  described  the  prop-  S.  Car.  411. 

erty  with  more  exactness,  the  language        See  sufra^  III.  3.  i,  (4)  More  Certain 

was   such  as   to  **  enable  a  person  of  Description  Unknown  to  Grand  Jury, 
common  understanding  to  know  what        8.  Leonard  t/.  State,  (Ala.  1897)  22  So. 

is  intended."  And  see  Roberts  z'.  State,  Rep.  564.     See  also,  to  the  same  effect, 

83  Ga.  369,  wherein  the  description  was,  Gady  v.  State,  83  Ala.  51;    People  v, 

"one    hundred  dollars    in    greenback  Green,  15  Cal.  512;  Porter  v.  State,  26 

bills,  of  the  value  of  one  hundred  dol-  Fla.  56:   State  v,  Anderson,  25  Minn, 

lar-,"  and  it  was  held  that  if  the  bills  67;  Kelley  v.  State,  34Tex.  Crim.  Rep. 

were  not  sufficiently  described  the  in-  412;    Warren   v.   State,   29   Tex.   369; 

dictment  should  have  been  demurred  Adams  v.  Com.,  23  Gratt.  (Va.)  949. 
to.  as  the  witnesses  may  give  such  de-        But  an  information  for  larceny  which 

scription  of  them  in  the  testimony  as  describes  the  property  simply  as  *'  one 

maybe  consistent  with  the  truth  and  hundred  and  thirty-five  dollars,"  "of 

not  inconsistent  with  what  is  stated  in  the  property,  goods,  and  chattels  of  J. 

the  indictment.     C47»/ra,  Lewis  z/.  State,  C,"    without    any   allegation    of    its 

3  Heisk.  (Tenn.)  333;  Territory  v.  Ship-  value,  or  of  any  excuse  for  the  want  of 

ley,  4  Mont.  472.  greater   particularity,   does    not    suffi- 

Proof.  —  "  When,    in   this   instance,  ciently  show  the  subject  of  the  larceny 

the  witness  testified  that '  greenbacks  '  to  be  money  for  the  purpose  of  taking 

had  been  taken  from  him,  he  no  doubt  the  amount  stated  as  the  value  thereof 

intended  the  jury  to  understand  that  without  an  allegation  of  value.     Mer- 

treasury   notes  were  taken,  and  their  win  v.  People,  26  Mich.  298. 
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And  a  statute  dispensing  with  any  description  of  money  other 
than  a  simple  designation  as  such  puts  this  subject  of  larceny  on 
a  different  footing  from  chattels  or  movables  the  names  or  desig- 
nations  of  which  do  not  of  themselves  import  value.* 

cc.  Bank  Notes  and  Bank  Bills.  —  Bank  notes  and  bank  bills  may 
be  described  eo  nomine  if  their  number,  denomination,  and  value 
are  stated,  and  this  is  the  usual  description  held  to  be  sufficient 
in  the  absence  of  statutes  under  which  a  less  particular  descrip- 
tion may  be  given.'    Often,  as  in  the  case  of  coin,  as  hereinbefore 

SrldMM  of  Yalne.  —  Treasury  notes,  more  was  required  than  to  charge  the 
national  banknotes,  and  silver  certifi-  o£fense  in  the  language  of  the  act.  See 
cates  are  themselves  sufficient  evidence  also  Salisbury  v.  State,  6  Conn.  loi. 
of  their  value  when  produced  upon  the  But  it  is  held  to  be  unnecessary  to 
trial.  Keating  v.  People.  i6o  III.  483;  charge  that  the  note  was  for  the  pay- 
Merrill  V.  State,  45  Miss.  651.  ment  of  money.      Com.  v.  Richards, 

FonigB  Ooins.  —  In  Com.  v.  Smith,  i  i   Mass.   338;    U.   S.   v,   McDaoiel,  4 

Mass.  245,  it  was  held  that  an  indict-  Cranch  (C.   C.)  721.     Contra^  State  v. 

ment  for  the  larceny  of  French  crowns  Emery,    Brayt.     (Vt.)    131 ;    State   v, 

must  allege  the  value  of  such  coins  in  Thomas,  a  McCord  L.  (S.  Car.)  527, 

legal-tender  money,    such    coins    not  holding  that  an  indictment  for  stealing 

being  legal  tender.  bank  bills,  under  the  Act  of  1737,  must 

1.  State  V,  King,  37  La.  Ann.  91;  state  a  sum  certain  due  on  the  notes 
State  V,  Ziord,  30  La.  Ann.  867;  State  and  unsatisfied  at  the  date  of  the  thefL 
V.  Faulkner,  32  La.  Ann.  725.  laonporatimi   of   Bank.  —  An   indict- 

A  charge  of  stealing  three  hundred  ment  for  stealing  bank  bills  need  not 

dollars  in    United    States    notes    and  state  that  they  were  the  bills  of  some 

divers  banknotes  of  the  value  of  three  incorporated  bank,  but  it  is  sufficient  if 

hundred  dollars  charges  the  stealing  of  it  describes  the  bills  of  a  certain  bank, 

six  hundred  dollars.     People  v.  Evans,  naming  it.     State  v.  Smart,  4  Rich.  L. 

69  Hun  (N.  Y.)  226,  143  N.  Y.  638.  (S.  Car.) 356;  McDonald  v.  Sute,  8  Mo. 

2.  State  V.Williams,  19  Ala.  15;  Hart  283;  State  v.  Bond,  8  Iowa  540.  Com- 
r.  State,  55  I nd.  599;  Crawford  v.  State,  /ra,  Spangler  v.  Com.,  3  Binn.  (Pa.) 
2  Ind.   132;    People  v,  Kent,  i  Dougl.  533. 

(Mich.)  42;    Territory     v,    Shipley,    4  '*  It  is  of  no  consequence  whether  the 

MoQL  472;  McKean  v.   Cutler,  48   N.  banks     were     organized    within     the 

H.  370;    Hamblett  v.  State,  18  N.  H.  bounds  and    under  the  laws   of  this 

384;  Low  V,  People,  2  Park.  Cr.  Rep.  state,  or  were  banks  of  other  states  or 

(N.   Y.   Supreme    Ct.)  37;    Pyland   v.  countries,  so  far  as  the  allegations  in 

State,  4  Sneed  (Tenn.)  357.  the    indictment    are    concerned,"   the 

Some  description  must  be  given  of  names  of  the  banks  being  mentioned 

the  bills  or  notes,  or  some  legal  excuse  by  way  of  description  of  the  property 

may  be  given  for  a  failure  to  give  the  stolen.     People  v.  Jackson,  8  Barb.  (N. 

proper    description.      "  Six    thousand  Y.)  637. 

and  twenty-seven  dollars  of  the  paper  Bank  of  Issnance,  —  On    the    other 

money  of  the  United   States,"  is  not  hand,  it  is  held  to  be  enough  to  dc- 

sufficieni.     State  v,  Hoke,  84  Ind.  137.  scribe  banknotes  by  their  denomination 

Aaowit  and  Yalat.  —  An  indictment  and  value,  without  any  designation  of 

under  the  Penitentiary  Act  of  the  Dis-  the  bank  which  issued  them.     Pyland 

trict  of  Columbia  for  stealing  a  bank-  v.  State,  4  Sneed  (Tenn.)  357;  Foster  v. 

note  was  required  to  state  the  amount  State,  71  Md.  553;  State  9.  Stevens,  62 

as  well  as  the  value  of  the  note.     U.  S.  Me.  284.     Contra,  Rhodus  v.  Com.,  2 

x\  Barry,  4  Cranch  (C.  C.)  606.  Duv.  (Ky.)  159;   State  v    Hinckley,  4 

For  Payment  of  Money.  —  In  State  v.  Minn.  345.  And  an  indictment  upon  the 

Cassel,  2  Har.  &  G.  (Md.)  407,  it  was  Maryland  Act  of  1793,  c.  35,  making  it 

held  that  an  indictment  under  the  Act  a  felony  to  steal  the  notes  of  any  bank 

of  1809  for  stealing  a  banknote  suffi-  establidied  by  a  charter  from  the  gov- 

ciently  described  the  note  as  a  *'  bank-  ernment  of  the  United  States  or  of  some 

note  for  the  payment  of,"  etc.,  and  "  of  individual  state  of  the  United  States, 

the  value  of,"  etc.,  and  that  nothing  must  state  of  what  bank  the  notes  were, 
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shown,  a  general  description  as  bank  bills  or  bank  notes,  with  an 
allegation  of  value,  without  a  more  specific  allegation  as  to  the 
denomination  or  value  of  each  bank  note,  is  sufficient.^ 

(f)  Writton  Inftrnmonts  —  Talnable  Papers  —  aa.  In  General.  —  Written 
instruments  and  valuable  papers  may  be  described  in  the  same 
manner  as  other  things  of  intrinsic  value,  and  it  is  said  that  there 
is  no  requirement  that  they  should  be  more  particularly  described 
than  any  other  stolen  property.* 

and  whether  incorporated  by  the  United  payment  of  money,  purporting  to  be  a 

States  or  by  an  individual  state.     It  is  banknote.     Damewoodt/.  State,  i  How. 

not  sufficient  to  make  the  averment  in  (Miss.)  262.     Contra^  Com.  v.  Butts,  124 

the  terms  of  the  act.     U.  S.  v,  Porte,  i  Mass.  449;  Com.  v,  Collins,  138  Mass. 

Cranch  (C.  C.)  369.  483;  Com.  v,  Gallagher,  126  Mass.  54. 

1.  Berry  v.  State,  ID  Ga.  511;  Munson  8.  Whalen  z'.  Com.,  90  Va.  544;  State 

V.  State,  4  Greene  (Iowa)  483;  Jones  v.  v,  Pierson,  59  Iowa  272. 

Com.,    13    Bush  (Ky.)  356;    Com.    v,  Doed.  —  The  term  '*  deed  "  imports  a 

Grimes,  10  Gray  (Mass.)  470;    People  complete  instrument.     This  was  held 

V,  Evans,  69  Hun  (N.  Y.)  226,  143  N.  Y.  under  an  indictment  which  described 

638;    Adams  v.  Com.,  23  Gratt.  (Va.)  the  property  to  be  affected  by  the  in- 

949.  strument,  but  omitted  to  mention  the 

lloney.  —  Under  general  statutes,  as  grantee  in  the  deed,  the  omission  being 

hereinbefore  noted,  it  is  sufficient   to  held    immaterial.      State    v.  Hall,  85 

allege  a  larceny  of  money,   and   the  Mo.  671,  citing  State  v,  Fisher,  65  Mo. 

charge  will  be  maintained  by  showing  437. 

thatany  money,  banknotes,  promissory  Legal  Proceif, — '*  A  certain  writ  of 
notes,  or  bills  of  exchange  were  stolen.  Ji.fa,  belonging  to  the  Superior  Court," 
State  V,  Carter,  113  N.  Car.  640;  State  and  **  a  certain  process  of  and  belong- 
V.  Freeman,  89  N.  Car.  469;  Brown  z/.  ing  to  the  said  Superior  Court,"  and  "  a 
People,  29  Mich.  233;  State  v.  King,  37  certain  record  of  and  belonging  to  the 
La.  Ann.  91:  Rains  v.  State,  137  Ind.  83;  said  Superior  Court,"  are  too  vague: 
Lewis  V.  State,  113  Ind.  59;  Hammond  but  a  description  of  a  writ  of  execution 
V.  State,  121  Ind.  512;  Randall  v.  State,  as  such,  with  the  amount  and  the  name 
132  Ind.  539.  Contra,  Otero  v.  State,  of  the  judgment  debtor,  is  sufficient. 
30  Tex.  App.  450,  holding  that  "twenty  But  if  it  is  further  charged  that  the  Ji. 
dollars  in  money"  would  be  a  sufficient  fa,  issued  from  the  Superior  Court's 
description  on  demurrer,  but  that  the  office,  the  allegation  is  not  sustained  by 
proof  must  correspond  with  the  allega-  proof  that  it  was  made  out  but  retained 
tion,  and  that  the  word  "  money  "as  by  the  clerk  at  the  instance  of  the  de- 
used  in  statutes  pertaining  to  theft  fendant  until  the  amount  was  paid  by 
means  legal- tender  coin  or  legal-tender  him,  as  the  writ  is  not  issued  under 
currency  of  the  United  States,  and  evi-  these  facts,  it  being  held  that  a  writ  of 
de nee  that  the  money  was  a  twenty-  execution  is  not  issued  until  it  is  handed 
dollar  bill  was  not  evidence  of  money  to  the  sheriff.  State  v.  McLeod,  5 
as  the  term  was  understood  under  the  Jones  L.  (N.  Car.)  320. 
statutes  pertaining  to  the  crime  of  Language  of  Statute.  —  An  offense  is 
theft;  Jackson  v.  State,  34  Tex.  Crim.  sufficiently  charged  in  the  language  of 
Rep.  90,  holding  that  a  charge  of  the  the  statute  when,  in  an  indictment  for 
theft  of  "five  ten-dollar  bills,  of  the  grand  larceny,  the  articles  stolen,  which 
value  of  ten  dollars  each,"  is  not  an  are  not  technically  banknotes,  but  are 
allegation  that  the  bills  are  money.  embraced  under  the  term  "  writings 
Bank  Bills DeicribedaaProiniBiory  Notes,  and  papers  of  value  "  found  in  the 
—  It  is  sufficient  to  describe  a  bank  bill  statute,  are  described  by  the  name  and 
as  "  one  promissory  note,  for  the  pay-  designation  by  which  they  are  usually 
ment  of  money,  commonly  called  a  understood  and  known  in  the  country, 
banknote,"  etc.  State  «/.  Bond,  8  Iowa  and  the  value  properly  averred,  so  that 
540.  But  it  has  been  held  that  a  de-  the  accused  has  full  notice  of  the 
scription  as  a  promissory  note  was  not  charges  against  which  he  is  required  to 
alone  sufficient,  but  it  should  also  be  defend  himself.  Fredrick  v.  State,  3 
charged  10  be  a  promissory  note  for  the  W.  Va.  695. 
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bb.  Checks,  Notes,  and  the  Like.  —  When  promissory  notes  are 
the  subject  of  larceny,  they  may  be  described  as  other  property 
having  commercial  value,  it  being  sufficient  to  describe  them  as 
promissory  notes  and  to  allege  their  value.*  A  check  is  suffi- 
ciently described  as  a  paper  purporting  to  be  a  check  for  a  certain 
sum  of  money,  alleging  its  value  and  to  whom  it  belongs.* 

ec.  Receipts.  —  It  is  sufficient  to  allege  the  larceny  of  a  receipt 

1.  M'Laughlin  v.  Com.,  4  Rawle  dictment  which  described  a  stolen 
(Pa.)  464;  Robinson  v.  Com.,  32  Gratt.  check  as  "  one  check  for  fi^e  thousand 
(Va.)  870,  distinguished  in  Whalen  v.  dollars  on  the  Traders'  Bank,  of  the 
Com.,  90  Va.  544.  See  also  State  v,  value  of  five  thousand  dollars,"  was 
Edson,  10  I^.  Ann.  230.  insufficient  and  should  allege  such  ad- 
Utmost  Partionlaiity  Is  Kot  Baqvired. —  ditional  matter  of  description  as  would 
An  indictment  describing  a  note  as  notify  the  defendant  what  particular 
'*  one  certain  promissory  note,  dated  check  was  meant.  State  v.  Kroeger, 
November  6th,  1872,  signed  by  the  said  47  Mo.  530. 

F.,  for  the  payment  of  twenty-three  hun-  Fensioii  ChMk.  —  A  description  of  a 

dred  dollars  for  value  received,  to  W.  pension  check  as  "  one  United  States 

or  order,  on  the  first  day  of  May,  1873,  pension  check,  on  the  assistant  treas- 

•    *    *    a  more  particular  description  urer  of  the  United  States,  for  twenty- 

of  which  is  to  the  attorney  for  the  state  four    dollars,'*    was    held    suflScient. 

unknown,"  was  held  sufficient,  and  the  State  v.  Bishop,  98  N.  Car.  773. 

fact  that  the  note  provided  for  the  pay-  Bill  of  Exdumge  or  Braft.  —  In  Phelps 

ment  of  interest  and  taxes  was  held  to  v.  People,  6  Hun  (K.  Y.)  422,  72  N.  V. 

be  immaterial  to  the  indictment.     State  334,   under  a  statute   providing    that 

V,  Fenn,  41  Conn.  590.  where  the  stolen  property  consists  of  a 

So  a  description,  "  one  promissory  bill  of  exchange,  draft,  etc.,  the  money 

note  of  the  value  of  three  hundred  dol-  due  thereon  or  secured   thereby  and 

lars,  and  one   piece  of  paper  of  the  remaining   unsatisfied,   etc.,   shall  be 

value  of  three  hundred  dollars,  of  the  deemed   the    value    of  the  article  so 

goods  and  chattels  of  A.  B  ,"  was  held  stolen,  it  was  held  to  be  sufficient  to 

sufficient,  although  there  was  evidence  charge  the  stealing  of  a  bill  of  ex- 

before   the  grand  jury  which    would  change  or  draft  by  charging  the  theft 

have  enabled  it  to  give  a  fuller  descrip-  of  the  instrument  by  name  and  describ- 

tion.      Com.    v.    Brettun,    100    Mass.  ing  it  as  directing  the  payment  of  a 

206.  certain  sum    of    money,    without   an 

But  a  description  merely  as  "  one  averment  that   any    money  was  due 

promissory  note  "   was  held  to  be  in-  upon  it  or  secured  by  it  or  remaining 

sufficient.     Com.  v.  Henry,  2   Brews,  unsatisfied  on  it.     It  was  not  intended 

(Pa.)  566.    And,  in  Wilson  xk  State,  i  that  the  averments  in  an  indictment 

Port.  (Ala.)  118,  it  was  held  that  an  for  stealing  these  instruments  should  be 

allegation  that  a  note  is  for  a  certain  different  from  those  charging  the  lar- 

amount  is  not  tantamount  to  an  aver-  ceny  of  other  property,  save  in  the  mat- 

ment  that  it  is  of  that  value.  ter  of  descripnon;  and  where  the  value 

"One  Duebill*'  is  an  insufficient  de-  is  averred  to  be  as  of  the  face  value  of 

scription.     Com.  v.  Byerly,  2  Brews,  the  instrument  this   is  sufficient  and 

(Pa.)  568.  leaves  the  case  to  rest  on  the  proof. 

9.  State  V.    Pierson,   59    Iowa    272,  Bank  Chook.  —  Where  the  indictment 

holding  that  a  description  of  a  bank  described  the  property  alleged  to  have 

check  as  such,    for  the  payment   of  been  stolen  as  a  bill  of  exchange,  to 

money,  naming  its  date,  owner,  and  wit,  an  order  for  the  payment  of  money 

place  of  payment,   together  with    an  (describing  it),   and  of    the    value  of 

allegation  of  its  value,  was  sufficient.  twenty  dollars  and  ninety-seven  cents. 

So  "  one  paper  purporting  to  be  a  it  was  sufficient;  and  it  was  held  that 

check  for  the  payment  of  one  hundred  in  an  indictment  for  the  larceny  of  a 

and  twenty-five  dollars,  the  goods  and  written  instrument  the  property  need 

chattels  of,"  etc.,  was  held  sufficient,  not  be  more  particularly  described  than 

Whalen  v.  Com.,  90  Va.  544.  other  stolen  property.     State  v.  Pier- 

In  Missouri^  it  was  held  that  an  in-  son,  59  Iowa  271. 
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issued  by  a  certain  person  or  company,  without  alleging  authority 
to  issue  it.^ 

i/d.  Bonds.  —  A  bond  for  title  is  sufficiently  described  as  a  writ- 
ten instrument  containing  evidence  of  an  existing  contract  for  the 
conveyance  of  certain  real  estate,  describing  the  real  estate  and 
stating  to  whom  the  instrument  belonged  when  stolen.* 

ee.  Railroad  Tickets.  —  A  railroad  ticket  is  in  general  sufficiently 
described  as  such,  though  particular  description  may  depend  upon 
the  statute  under  which  the  offense  is  punishable.* 

1.  Where  the  indictment  charged  the  value  aUeged  belonged  to  the  bale  of 

larceny  of  a  warehouse  receipt  alleged  cotton  or  the  receipt.     The  court  said: 

to  have  been  issued  by  a  certain  rail-  **  The  syntax  of   the  sentence  legiti- 

road   company,  it  was  held  sufficient  mately  connects  the  statement  of  value 

without  alleging  that  the  company  had  with  the  cotton,  or  it  leaves  it  doubt- 

authorily   under  its  charter    to   issue  f  ul  whether  this  was  not  the  purpose  of 

such    receipts.     State    v.    Loomis,    27  the  pleader.    This  is  not  sufficient." 

Mina.  521.  8.  An  indictment  described  the  thing 

Toucher  —  Ayermentas  to  SatiifSEMtioii.  stolen  as  a  certain  written  instrument 
—  "  One  voucher  of  the  value  of  fifty  containing  evidence  of  an  existing  con- 
dollars,  the  property  of  Robert  Lake,  tract  for  the  conveyance  of  real  estate, 
in  the  words,  letters,  and  figures  fol-  to  wit,  a  town  lot  in  the  city  of  San 
lowing,  viz."  (setting  out  the  voucher  Antonio,  in  the  county  aforesaid,  of  the 
in  full),  was  held  sufficient  without  value  of  one  hundred  and  fifty  dollars, 
averring  that  the  instrument  was  sub-  of  the  property  of,  etc.  This  descrip- 
sisting  and  remafned  unsatisfied,  tion  was  held  sufficient.  Dignowitiy 
Such  a  description  imposes  on  the  v.  State,  17  Tex.  521. 
prosecution  all  the  consequences  and  Conponf.  —  In  charging  the  larceny 
gives  the  defendant  all  the  advantages  of  coupons  from  state  bonds,  it  need 
which  may  legally  result  if  the  instru-  not  be  alleged  that  the  bonds  were 
ment  should  appear  to  be  spurious,  issued  by  authority  of  the  legislature. 
State  V,  Hickman,  8  N.  J.  L.  299.  State   v.   Wade,   7    Baxt.   (Tenn.)    23, 

In  State  v.  Wade,  7  Baxt.  (Tenn.)  22,  holding  that  if  the  bonds  were  unlaw* 

under  an  indictment  for  the  larceny  of  ful  or  forged,  that  would  be  a  matter 

coupons  from  state  bonds,  it  was  held  of  defense,  and  that  an  averment  that 

that  the  particular  charge,  though  a  the  coupons  were  taken  from  bonds  of 

charge  of    stealing,  not  a  subsisting  the  state  of  Tennessee  sufficiently  im- 

valid  obligation,  but  a  coupon  from  a  ported  that    the    bonds    were    lawful 

bond  of  the  state,  which  was  extinct  as  bonds  of  that  state, 

an  obligation  to  pay  because  it  had  al-  S.  General Beooription.  —  In  Tennessee, 

ready  been  paid,  could  be  maintained  under  a  statute  which  provided  against 

as  an  indictment  for  the  theft  of  vouch-  the  stealing  of  **  any  instrument   or 

ers,  such  coupons  properly  belonging  writing  whereby  any  demand,  right,  or 

to  the  state  as  vouchers  in  settlement  obligation  is  created,  ascertained,  in- 

of  the  accounts  of  its  officers.  creased,  extinguished,  or  diminished. 

In  Williams  v.  State,  44  Ala.  396,  a  or  any  other  valuable  writing,"  it  was 
description  as  **  a  certain  paper  writ^  held  thatan  indictment  for  the  larceny 
ing,  commonly  called  a  cotton  receipt,  of  a  railroad  ticket  which  described  it 
issued  by  E.  M.  Byrne  &  Co.,  a  firm  as  "  one  railroad  ticket  from  Knox- 
com posed  of  E.  M.  Byrne  and  Henry  ville,  Tennessee,  to  Washington,  D. 
H.  Bender,  and  dated  December  4th,  C,  of  the  value  of  seventeen  dollars,'* 
1869,  numbered  988,  and  issued  to  M.  and  alleged  ownership,  sufficiently  de- 
David  McDonald,  for  the  receipt  of  one  scribed  the  subject  of  the  larceny,  the 
bale  of  cotton  marked  [M.  D.],  and  court  saying:  '*  Such  a  ticket  may  be 
weighing  (524)  five  hundred  and  stolen  at  any  point  of  the  route,  and 
twenty-four  pounds,  of  the  value  of  the  holder  may  not  know,  or  may  have 
more  than  one  hundred  dollars,  the  forgotten,  by  what  company  it  was 
personal  property  of  said  M.  David  issued,  or  the  precise  line  it  entitled 
McDonald,"  was  held  insufficient  be-  him  to  take.  The  statute  intended  to 
cause   it   was   uncertain   whether    the  punish  the  stealing  of  such  a  ticket, 
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j.  Value  —  (i)  In  General.  —  As  a  question  of  law,  value  is 
of  the  essence  of  the  offense  of  larceny,*  and  as  affecting  the 
question  of  jurisdiction  or  the  penalty  to  be  inflicted  as  depend- 
ing upon  the  degree  of  the  offense,  the  value  of  the  property 
stolen  must  be  alleged.* 

(2)  Statutory  Offense  —  Value  Disregarded,  —  In  many  cases, 
however,  larceny  is  defined  and  the  punishment  therefor  is  fixed 
by  statute  without  regard  to  and  independently  of  the  value  of 
the  property  stolen,  and  under  such  statutes  it  is  not  necessary  in 
charging  the  offense  to  allege  or  prove  any  value.*     So  where  the 

and.  in  analogy  to  the  settled  rule  as  Missouri.  —  State  v.  Pedigo,  71  Mo. 

to  bank  bills  and  legal  coin,  as  well  as  443;  State  v.  Sharp,  106  Mo.  108;  State 

in  virtue  of  the  provisions  of  the  code  v,  Daniels,  32  Mo.  558. 

and  the  general  principles  of  our  deci-  New    Hampshire.  —  State    v.   Good- 

sions,  a  description  of  such  a  ticket  in  rich,  46  N.  H.  186. 

ordinary  language,  and  in  the  words  Texas.  —  Boyle  v.  State.  37  Tex.  359: 

of  the  indictment  before   us,  is  suffi-  Meyer  v.  State,  4  Tex.  App.   121;  Col- 

cient."      Millner     v.    State,    15     Lea  tins  v.  State,  20  Tex.  App.  197;  Melton 

(Tenn.)  179.  v.  State,  20  Tex.  App.  202;   Sheppard 

So   in    Minnesota    it   was   held   that  v.  State,  i  Tex.  App.  522. 

**  divers  and  sundry  genuine  railroad  .      Wisconsin.  —  Frazier  v.   Turner,   76 

passenger  tickets,  prepared  for  sale  to  Wis.  562. 

passengers  and  after  the  sale  thereof,  8.  Alabama.  —  Adams    v.    State,    60 

the  personal  property  of  and  issued  by  Ala.   52;    Sheppard  v.   State,   42  Ala. 

the  St.  Paul,  Minneapolis  &  Manitoba  531;    Gregg  v.  State,  55  Ala.  116;  Mc- 

Railroad  Company,*'  etc.,  with  an  alle*  Dowell  v.  State,  61  Ala.  172;  Maynard 

gation  that  a  more  particular  descrip-  v.  State,  46  Ala.  85. 

tion  was  unknown,  was  held  sufficient  Arkansas.  —  Shepherd    v.   State,  44 

under  a  statute   which  provided   that  Ark.  39;  Houston  v.  State,  13  Ark  66. 

**  whoever  steals,    takes,    and    carries  California.  —  People  v.  Townsley.  39 

away  any  railroad   passenger  ticket  or  Cal.   405;    People  v.    Barnes,   65  Cal. 

tickets,   prepared   for  sale   to   passen-  16. 

gers,    previous    to    or    after   the    sale  Florida.  —  Mizell  v.  State,  38  Fla.  22. 

thereof,  being  the  personal  property  of  Illinois.  —  McDaniels  v.  People,  1x8 

any    railroad   company    or  any   other  111.  301. 

corporation  or  person,  is  guilty  of  lar-  Louisiana.  —  State   v.  Wells,  25  La. 

ceny."     State  v.   Brin,   30  Minn.  522.  Ann.  372. 

See  also  State  z/.  Hinckley,  4  Minn.  345.  Missouri.  —  State  v.    Hall,    85    Mo. 

ICore      Faxticular      Deseiiptioii.  —  In  669;  State  v.  Pedigo,  71  Mo.  443;  Sutr 

IVashington  it  is  held   that  an  indict-  v.  Sharp,  106  Mo.  108;    State  v.  Dan- 

ment  charging  the  larceny  of  a  railroad  iels,  32  Mo.  558;  State  v.  Lawn,  80  Mo. 

ticket  charges  no  offense  if  it  fails  to  241;  State  v.  Riley,  100  Mo.  496. 

sute   that    the    ticket    was     stamped  Montana. — Territory   v.    Pcndry,  9 

dated,  and    signed,   as  otherwise   the  Mont.  67. 

ticket  would  be  worthless  and  not  the  Nebraska. — Wells  v.  State,  11  Neb. 

ubject  of  larceny.     State  v.  Holmes,  409. 

9  Wash.    528,  37  Pac.    Rep.    283;  Mc-  Texas.  —  Lopez  r.  State,  ao  Tex.  780; 

Carty  v.  State,  i  Wash.  377.  Johnson  v.  State,  29  Tex.  492;    Davis 

1,  See  the   title   Larceny,   Am.    and  v.    State,   40    Tex.    134;     Williams  v. 

Eng.  Encyc.  of  Law.  State,  10  Tex.  App.  8;  Watts  v.  State, 

9.  Alabama.  —  Sheppard  v.  State,  42  6  Tex.  App.  264. 

Ala.  532,  Wilson  V.  State,  I  Port.  (Ala.)  Washington.  —  SXAXit     v.     Kyle,     14 

118;  State  V.  Garner,  8  Port.  (Ala.)  4471  Wash.   550;  Stote  v.  Young,  13  Wash. 

Gregg  V.  Slate,  55  Ala.  116.  586. 

Massachusetts.  —  Hope    v.    Com.,    9  But  under  such  a  statute  making  it  a 

Met.  (Mass.)  134.  felonv  without  regard  to  value  to  steal 

Michigan.  —  People   v.    Bclehcr,    58  certain  things,  it  was  held  that  an  in- 

Mich.  325;  Merwin  v.  People,  26  Mich,  dictment  under  the  statute  could  not 

299.  support  a  conviction  for  petit   larceny 
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common-law  distinction  between  grand  and  petit  larceny  is  abol- 
ishedy  it  is  held  to  be  unnecessary  to  allege  or  prove  any  specific 
value.* 

(3)  Sufficiency  of  Allegation  —  (a)  Ooaerally.  — Value  is  sufficiently 
expressed  as  of  an  amount  of  money  designated,  without  charac- 
terizing it  as  "  lawful  money  of  the  United  States  "  or  using 
equivalent  expressions.? 

where  no  value  was  alleged.    Gregg  !t  an  offense  to  steal  certain  enumer- 

V.  State,  55  Ala.  116.  ated  animals,  without  regard   to  their 

Constmotioii  of  Statutory  EzpreMions. —  value,   the  allegation  of  value,  being 

Ijnder  a  statute  providing  for  the  pun^  unnecessary,   if  made,  should   be   re- 

ishment  of  the  larceny  of  certain  ani-  jected  as  surplusage.     State  v.  Kyle, 

mals  "  of  any  value,"  it  was  held  that  14  Wash.   550;    Sanders  v.   State,   55 

the  words"  of  any  value*' expressed  the  Ark.  365;    Com.  v,    Burke,    12  Allen 

intention   of  the   legislature   to   make  (Mass.)  182;    Davis  7'.  State,  40  Tex. 

the   taking   of  such   animals    larceny  134;  People  v,  Barnes,  65  Cal.  16. 

"  without  reference  to  value.*'     State  In  Michigan  it  was  held  that  where 

V.  Young,  13  Wash.  584,  in  which  case  an  indictment  was  drawn  under  a  gen* 

the  statute  in  Washington  was  said  to  eral  statute  against  larceny  laying  the 

mean   practically   the  same   thing   as  value  of  the  property,  the  offense  could 

that  in  Montana  which  declared  a  theft  not  be  proven  as  one  under  a  statute 

of    certain  animals,  "  whatever  their  creating  the  offense  of  larceny  without 

value,"  to  be  grand  larceny,  and  under  regard  to  value.     It  is  indicated  in  this 

which  statute  the  same  rule  was  made,  case  that  in  order  to  charge  under  the 

Territory  v.  Pendry,  9  Mont.  67.  last  statute  the  indictment  must  call 

Where  a  statute  provided  that  a  cer-  attention  to  the  fact  that  it  is  drawn 
tain  offense  should  be  larceny  **  not-  thereunder  and  that  the  offense  prose- 
withstanding  that  the  value  of  such  cuted  is  the  one  provided  for  in  that 
animal  or  animals  may  be  less  than  statute.  People  v,  Martin,  91  Mich, 
twenty  dollars,"  these  words,  read  in  650. 

connection  with  the  statute  of  larceny  An  Amendment  by  Inserting  value 
in  force  at  the  time  the  above  was  when  by  statute  value  is  not  necessary 
passed,  do  not  mean  that  the  thing  to  be  alleged  adds  nothing  to  the  in- 
taken  must  be  of  some  value,  to  be  dictment.  State  v.  Wells,  25  La.  Ann. 
stated  in  the  information  and  proved  372. 

on  the  trial.     The  stealing  of  the  ani-  1.  State    v,    Watson,    3    R.    I.    X14, 

mals  enumerated  in  this  statute  con-  recognizing    that     some    value    must 

stitutes  the  offense,  whatever  may  be  exist,  the  court  saying:    "  The  juris- 

their  value,  or  regardless  of  value,  and  diction  of  this  court  over  this  offense 

this  value  may  be  inferred  by  the  jury  does  not  depend  on  the  value  of  the 

from    their    description,  even   though  stolen  goods  received.     If  they  are  of 

there  be   no   direct  evidence   on  that  any  value,  the  court  has  jurisdiction, 

point.     Chesnut  z\    People,  21    Colo.  *    *    *    The  common-law  distinction 

512  \citing  Territory  v.  Pendry,  9  Mont,  between  grand  and  petit  larceny  has 

67;     Houston    V,    State,    13   Ark.   66;  been  long  abolished  in  this  state.     It 

Lopez  V,  State,  20  Tex.  780J.  was  not  necessary,  therefore,  to  allege 

Entoring  with   Intont   to  Steal.  —  An  or  prove  any  specific  value,  in  order  to 

indictment  for  entering  with  intent  to  define   the    offense    committed."     See 

steal  need   not  aver  the  value  of  the  also  Reg.  v,  Morris,  9  C.  &  P.  347,  38 

goods  which   the  accused  intended  to  E.  C.   L.   148,  holding  that  while  the 

steal.     People  v.  Ah  Ye,  31  Cal.  451.  subject  of  larceny   must  be  of  some 

Lareony  finDm  Dwelling.  —  In  Missouri  value,  that  value  need  not  be  stated  as 

larceny  from  a  dwelling  house  is  made  of  the  value  of  some  coin  known  to  the 

grand  larceny  irrespective  of  the  value  law. 

of  the  property  stolen,  and  the  indict-  2.  People  v.  Righetti,  66  Cal.   184; 

ment  need   not  allege  value.     State  v.  People  v,  Winkler,  9  Cal.  234;  People 

Castor,  93  Mo.  242;  State  v,  Patterson,  v,  Poggi,  19  Cal.  600  [citing  People  v. 

98  Mo.   283;    State  v,  Riley,   100  Mo.  Green,   15  Cal.   512,   and  sayiiig  that 

493.  this    last    case    overrules    People    v. 

Sorpliingo.  — •  Where  a  statute  makes  Cohen,  8  Cal.  42,  though  from  the  Ian- 
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(b)  Aggregate  Valne  of  BeYond  Artielet.  —  Where  the  indictment 
charges  the  larceny  of  several  distinct  articles,  an  averment  of 
their  aggregate  value  is  sufficient  without  separate  averments  as 
to  the  value  of  each  article,*  and  where  several  groups  of  articles 
are  described,  the  value  of  each  group  may  be  stated  in  the 
aggregate.* 

Aiiignment  of  Separate  Valnee  PreferaUe.  —  But  it  is  said  to  be  the 
general  and  by  far  the  better  practice  to  assign  a  value  to  each 
article  or  separate  piece  of  property,  notwithstanding  the  stating 
of  an  aggregate  value  will  be  sufficient,'  in  order  to  avoid  the 
embarrassment  which  would  result  from  a  failure  of  proof  as  to 
any  one  of  the  articles,  as  it  is  held  that  under  an  allegation  of 
collective  value  the  defendant  must  be  found  guilty  of  the  larceny 

guage  of  the  opinion  it  would  seem  to  Tennessee,  —  State     v.     Shelton,    90 

attempt  to   distinguish  the  last  case  Tenn.  539. 

mentioned  rather  than  to  overrule  it].  Texas.  —  Moore  v.  State,  (Tex.  Crim. 

"Current  Money"  used  to  character-  App.  1894)  24  S.  W.  Rep.  900;    Meyer 

ize   the  allegation .  of  value  was  held  v.   State,  4  Tex.  App.   121;    Doyle  v, 

sufficient,  the  court  holding  that  it  was  State,  4  Tex.  App.  253;    Thompson  v. 

at  most  merely  surplusage  or  should  State,  43  Tex.  268. 

have   been   excepted   to  on  demurrer,  Washington.  —  State     v.     Brew,     4 

and  was  not  such  a  defect  as  would  be  Wash.   97,   distinguishing  McCarty  v. 

regarded  as  a  ground  of  reversal  on  State,  i  Wash.  377,  in  that  while  the 

writ   of  error.     Gardner  v.   State,    25  general  proposition  was  stated  in  that 

Md.  146.  case  that  the  value  of  each  of  several 

"$8"   was   held    to    be    sufficiently  railroad  tickets  alleged  to  have  been 

plain  and  intelligible  under  a  statute  stolen  should  have  been  set  out,  the 

requiring  the  value  to  be  expressed  in  main  proposition  decided  was  that  the 

'*  plain  and  intelligible  words."     Earl  information  should   have  shown  that 

I'.  State,  33  Tex.  Crim.  Rep.  570.  the     tickets    were    genuine     effective 

Prioe  Initead   of  Value.  —  An  indict-  tickets,  and  that  unstamped,  undated, 

ment  charging   the   larceny   of  "  one  and  unsigned  railroad  tickets  were  not 

gelding  horse  of  the  price  of  one  hun-  the  subject  of  larceny, 

dred  dollars,"  instead  of  "  one  gelding  Artieleo  Belonging  to  IHiEiBreat  Ownsip 

horse  of  the  value  of  one  hundred  dol-  — Where  the  larceny  of  several  articles 

laws,"  according  to  the  words  of  the  belonging     to     different     owners     is 

statute,  is  sufficient.     State  v.  Sparks  charged  in  one  count,   the   value   of 

30  W.  Va.  loi.  each   article   must  be   specifically  set 

1.  Alabama.  —  Grant  v.  State,  55  Ala.  forth.     Alexander  v.  Com.,  90  Va.  810; 

208.  State  V.  Merrill,  44  N.  H.  624. 

California.  —  People  v.    Robles,    34  Alleging   Valne    as   to   Part  Only.— 

Cal.  591;    People  v.  Righetti,  66  Cal.  Where  a  count  of  the  indictment  em- 

184.  biaces    several    articles,    and    alleges 

Indiana.  —  Edson  v.  State,  148  Ind.  value  to  only  a  part  of  them,  the  ani- 

283;  Clifton  V.  State,  5  Blackf.  ^Ind.)  cles  not  valued  mav  be  rejected  as  sur- 

224;  State  V.  Murphy,  8  Blackf.  (Ind.)  plusage,  and  conviction  had  as  to  the 

498.  articles  which   are    valued.     State    t^. 

Iowa.  —  State  v.  Hart,  29  Iowa  268.  Vanderlip,  4  La.  Ann.  444,  citing  Com. 

Maine.  —  State  v.  Hood,  51  Me.  364.  v.  Smith,  i   Mass.  245.     So  also  where 

Massachusetts.  —  Com.  v.  Butts,  124  a  part  are  insufficiently  valued.     Edson 

Mass.  449  \citing  Com.  v.  Sawtelle,  11  v.  State,  148  Ind.  283. 

Cush.  (Mass.)  143;  Com.  v.  0*Connell,  2.  Edson  v.  State,  148  Ind.  283;  Peo- 

12  Allen  (Mass.)  451;  Com.  v.  Hussey,  pie  v.  Righetti,  66  Cal.  184. 

Ill   Mass.   432;    Com.   v.   Green,    122  8.  State    v.     Beatty,    90    Mo.    146; 

Mass.  333].  Doyle  v.  State,  4  Tex.  App.  253;  State 

Missouri,  —  State   v.  Beatty,  90  Mo.  v.  En,  10  Nev.  277;   State  v.  KelUher, 

143.  (Oregon  1897)  50  Pac.  Rep.  532. 
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of  the  whole.* 

k.  Larceny  from  Dwelling  House.  —  In  charing  larceny 

from  a  house  or  dwelling  it  is  not  necessary  to  allege  an  entry 

1.  Com.  t/.    La  very,   loi   Mass.   209  only  some  of  the  ankles  alleged   to 

fciHng    O'Connell    v.    Com.,    7    Met.  have   been  stolen  were  so  taken  will 

Mass.)  460;     Hope    v.  Com.,  9  Met.  not     sustain     a    conviction,    because 

(Mass.)     134];     State     v.     Windman,  '*  otherwise   you    will   have  a   person 

Cheves  L.  (S.  Car.)  75;  Moore  v.  State,  convicted  of  theft  of  an  article  of  which 

(Tex.  Crim.  App.  1894)  24  S.  W.  Rep.  the  indictment  shows  no  value."     But 

900;    Doyle  V,  State,  4  Tex.  App.  253;  Thompson  v.  State,  43  Tex.  268,  which 

Thompson  v.  State,  43  Tex.  268;  Ware  is  cited  in  this  last  case  to  the  proposi- 

V.  State,  2  Tex.  App.  547.  tion  there  stated,  seems  also  by  infer- 

l^oeial   Verdiet.  —  In  Maine    it   was  ence  to  support  the  holding  in  State  v, 

held  that  where  an  indictment  alleged  Buck,  46  Me.  531,  supra^  it  being  said: 

the  stealing  of  two  robes  and  laid  the  "  When  the  difference  between  grand 

aggregate  value,  the  jury  might  find  and   petit    larceny  is    distinguishable 

the  defendant  guilty  of  stealing  a  part  merely  by  the  value  of  the  property 

only   of  the  property  if  the v  stated  in  stolen,  not  only  must  its  value  be  stated, 

their  verdict  the  value  of  the  articles  but  where  several  articles  are  stolen, 

found  to  have  been  stolen,  and  that  a  unless  the  value  of  each  article  stolen  is 

judgment  could  be  rendered  upon  such  alleged  instead  of  the  aggregate  value 

a  verdict.     State  v.  Buck,  46  Me.  531.  of  the  whole,  if  there  is  a  failure  in  the 

In  a  later  case,  on  a  motion  in  arrest  proof  of  the  larceny  of  some  of  them,  a 

of  judgment,  the  court  used  this  Ian-  general  verdict  would  not  be  justified 

guage:    *'  It  is  only  in  cases  where  the  by  the  evidence  or  warrant  a  judgment, 

verdict  negatives  the  stealing  of  a  part  because  in   such   case  the   indictment 

of  the  articles  that  an  allegation  of  the  would  not  show  the  value  of  the  articles 

collective  value   will  be  held   insuffi-  proved  to  have  been  stolen  or  the  grade 

cient."     But  the  verdict  in  this  case  of  offense  of  which  the  defendant  should 

was  a  general  one.     State  v.  Hood,  51  be  adjudged  guilty.*' 

Me.  363.  The   reasoning  in   Com.  v.  Lavery, 

But  these  decisions  do  not  comport  loi  Mass.  207,  supra,  is  also  held  not  to 
with  the  reason  for  the  rule  laid  down  apply  where  the  prosecution  is  by  in- 
in  Com.  v,  Lavery,  ioi  Mass.  207,  formation,  in  which  case  it  is  obvious 
supra^  in  which  case,  though  the.  ver-  that  the  concurrence  of  the  grand  and 
diet  in  question  was  a  general  one,  the  petit  juries  cannot  be  required,  as  the 
court  said:  **  To  restate  the  case  more  information  is  filed  by  the  prosecuting 
particularly,  the  indictment  and  verdict  attorney;  and  further,  where  the 
do  not  exclude  the  conclusion  that  the  charge  is  of  the  theft  of  national  cur- 
grand  jury  were  of  opinion  that  the  rency  or  United  States  treasury  notes, 
fractional  currency,  the  bank  bill,  and  it  is  held  that  the  reasoning  in  that 
some  of  the  towels  and  handkerchiefs  case  does  not  apply,  because  all  men 
were  valuable,  but  that  the  other  must  know  that  these  have  some  actual 
towels  and  handkerchiefs,  and  the  only  value,  and  it  is  impossible  in  legal  con- 
ones  which  were  proved  at  the  trial  to  templation  to  suppose  that  either 
have  been  stolen,  were  of  no  value;  should  have  no  value.  State  v.  Henry, 
and,  on  the  other  hand,  that  the  tra-  24  Kan.  461;  State  v.  McAnulty,  26 
verse  jury  were  of  opinion  that  the  Kan.  536.  See  also  McCorkle  v.  State, 
only  stolen  articles  of  any  value  were  14  Ind.  39. 

the  towels  and  handkerchiefs  produced  ExoepUon  —  Property  of  TTniform  Value, 

in    court,  which   the  grand  jury,   for  — While  it  is  true  that  where  the  in- 

aught  that  appears,  may  have  thought  dictment  charges   various  articles    of 

to  be  of  no  value  whatever.     As  the  obviously  different  values,  and  alleges 

defendant  may,  therefore,  have  been  the  aggregate  value  of  the  whole,  and 

convicted  without  being  found  guilty  not  the  separate  value  of  each  article, 

of  stealing  anything  which  the  grand  proof  that  only  some  of   the  articles 

jury  and  the  traverse  jury  concurred  in  alleged  to  have  been  taken   were  so 

finding  to  be  of  any  value,  she  is  en-  taken   will   not  sustain  a  conviction, 

titled  to  a  new  trial.*'     So  in  Moore  v,  this  is  not  the  rule  where  the  property 

State,  (Tex.  Crim.  App.  1894)  24  S.  W.  is  of  uniform   value  or  is  all  of  the 

Rep.  900,  the  court  said  that  proof  that  same  kind  or  character,  as  cotton  in 
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with  intent  to  steal,*  and  an  allegation  that  the  defendant  stole 
property  in  a  dwelling  house  described  necessarily  includes  a  state- 
ment that  the  act  of  stealing  was  done  in  the  building.* 

/.  Larceny  from  Person. — An  indictment  charging  larceny 
from  the  person  as  a  statutory  offense  should  contain  averments 
of  the  essential  elements  thereof  under  the  statute  defining  it,' 

bulk,  and  where  it  is  a  simple  calcula-  In  order  to  constitute  *'  private  steaU 

tion  to  ascertain  the  value  per  pound,  ing  "  from  the  person,  under  a  statute 

Moore  v.  State,  (Tex.  Crim.  App.  i8^)  providing  for  this  particular  offense,  it 

24  S.  W.  Rep.  900.     See  also  Duren  «/.  must   be   averred    that   the  theft   was 

State,  15  Tex.  App.  624.  committed  without  the  knowledge  of 

Proof  of  AggrogatoValno  is  admissible  the  person    from    whom    the  property 

under  an  allegaiionof  aggregate  value,  was  taken,  or  that  it  was  committed  so 

State  V,  Beatty,  90  Mo.  147.  suddenly  as  not  to  allow  time  to  make 

Separato  Valuos    Alleged  —  Conyiotion  resistance  before  the  property  was  so 

for  Part.  —  Where  separate  values  are  taken.    Woodard  v.  State,  g  Tex.  App. 

alleged  the  state  is  not  bound  to  prove  412;  Brown  v.  State,  (Tex.  Crim.  App. 

the  theft  of  all  the  articles  in  order  to  1893)  22  S.  W.  Rep.  24.    But  it  is  not 

secure  a  conviction,  as  would  be  the  necessary  that  the  indictment  should 

case  under  an  indictment  alleging  the  contain     the     word     "  privately  "    in 

aggregate   value.      State  v,    Kelliher,  charging  the  stealing.     Brown  v.  State, 

(Oregon  1897)  50  Pac.  Rep.  532;  Edson  (Tex.  Crim.  App.  1893)  22  S.  W.  Rep. 

V.  State,  148   Ind.  283.     See  infra^  IV.  24. 

3.  Larceny  of  Several  Articles.  "  With  Foroo  and  AmiB."  —  In  an  10- 

1.  The  crime  may  be  committed  al-  dictment  for  larceny  from  the  person, 
though  the  original  entry  was  not  the  words  '*  force  and  arms "  do  not 
felonious.  Berry  v.  State,  10  Ga.  511.  imply  violence  or  that  the  larceny  was 
See  also  supra^  III.  3.  d.  Place  as  De-  committed  while  the  defendant  was 
scriptive  of  Offense,  armed.     Schantz  v.  State,  17  Wis.  251. 

2.  Com.  V.  Smith,  iii  Mass.  430.  Where    an   indictment    charged    an 
"From**   and    "In."  —  In    Moore  v,  assault  with  force,  and  a  stealing  from 

State,   40   Ala.   49,    it   was    held    that  the  person  without  force,  it  was  held 

whether  the  words  **  feloniously  took  that  if  this  be  an  incongruity  it  is  un- 

and  carried  away  from  a   dwelling  "  important.     Randall  v.  State,  53  N.  J. 

import  a  taking  in  a"  dwelling  house  "  L.  488. 

or  not,  the  indictment  is  not  demur-  Soriilnisge.  —  The  phrase  "  and  on," 

rable,  because  in  the  first  case  it  would  in  a  charge  of  stealing  **  from  and  on 

be  good  under  section  3170  of  the  code  the  person,"  is  surplusage.     State  v. 

and   in    the   latter  case   it  would    be  Lee  Ping  Bow,  10  Oregon  27. 

simple  larceny.     The  words  '*  from  a  Time.  —  In  an  indictment  for  larceny 

dwelling"  do  not  have  the  same  im-  from  the  person  it  need  not  be  alleged 

port  as  "  in  a  dwelling  house."     The  that  the  offense  was  committed  in  the 

words  "from  a  dwelling"  may  per-  night-time,  and  the  conviction  will  be 

haps  be  treated  as  surplusage,  but  if  sustained  if  the  property  was  of  any 

not  it  is  only  at  most  matter  of  descrip-  value.     Fallon  v.  People,  2  Abb.  App. 

tion,  which,  if  necessary  to  be  proven,  Dec.  (N.  Y.)  83,6  Park.  Cr.  Rep.  (N.  Y. 

can  only  be  taken  advantage  of  on  the  Supreme  Ct.)  256. 

trial   and   by  asking    an    appropriate  Deicription    of   Property.  —  It   is    not 

charge  of  the  court.  essential  that  bills  stolen  from  the  per- 

PoMiession  of  Stolen  Property.  —  In  an  son  should  be  accurately  described  and 

indictment  for  stealing  from  the  house  identified,  but  the  jury  must  be  satisfied 

of  A  an  article  belonging  to  B,  it  is  not  that  such  bills  were   on   the  person  of 

necessary   to  allege    that    the    article  the   loser,  and   that    the  defendant  by 

stolen  was  under  the  control  of  or  be-  himself  or  a  confederate  was  the  guilty 

longed  to  A.    Hill  v.  State,  41  Tex.  157.  party.     Wilson  v.  State,  66  Ga.  591. 

As  to  Breaking  and  Entering,  see  arti-  Felonious  Stealing  and  Carrying  Away, 

cle  Burglary,  vol.  3,  p.  753  et  seq.  —  In  New  Jersey  it  was  held  that  while 

8.  Woodard   v.   State,   q  Tex.  App.  it  might  be  necessary  to   charge  a  felo- 

412;  McCollum  V.  State,  29  Tex.  App.  nious  stealing  and  carrying  away  if  the 

162.  indictment  is    designed    to    charge  a 
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though  where  no  distinctive  features  are  provided  by  statute,  no 
further  particularity  is  required  than  in  other  cases  of  larceny.* 

m.  Larceny  by  Servant.  —  An  indictment  for  the  statutory 
offense  of  larceny  by  a  servant  from  his  employer  is  sufficient  if  it 
chaises  the  offense  in  the  language  of  the  statute.* 

w.  Larceny  by  Bailee  and  After  Breach  of  Trust.  — 

An  indictment  for  larceny  against  a  bailee  is  sufficient  if  it  follows 
the  language  of  the  statute  and  is  full  enough  to  be  understood 
by  the  defendant  and  the  jury.' 

o.  Property  Stolen  in  Another  Jurisdiction.  —  Each 
asportation  of  stolen  property  from  one  county  to  another  being 
a  fresh  theft,  an  indictment  may  Isly  the  offense  in  the  county 
where  the  property  is  found,  though  the  proof  shows  the  theft  to 
have  been  committed  in  another  county.* 

common-law  larceny,  where  the  pur-  State  v.  Chew  Muck  You,  20  Oregon 

pose   is   only  to  charge  the  statutory  216. 

misdemeanor  the  indictment  suffi-  Common-law  Words  —  Suriiliiiago.  —  If 
ciently  characterizes  the  offense  as  an  in  charging  larceny  by  a  bailee,  which 
unlawful  and  malicious  taking  and  is  a  statutory  offense,  formal  words 
stealing  from  the  person,  in  the  Ian-  used  in  indictments  for  larceny  at  the 
guage  of  the  statute.  Randall  v,  common  law  are  interjected,  such 
State,  53  N.  J.  L.  488.  words  may  be  disregarded  as  surplus- 
Attempt  to  Ctommit. —  In  an  indict-  age  and  the  indictment  will  be  good 
ment  for  an  attempt  to  commit  a  lar-  for  the  statutory  offense.  State  v, 
ceny  from  the  person  of  an  individual  Comings,  54  Minn.  364. 
by  picking  a  pocket,  it  is  not  necessary  Gonoral  Indietmoat  for  Thoft.  —  Under 
to  allege  that  such  party,  at  the  time  a  general  indictment  for  theft  it  is 
of  the  attempt,  had  anything  in  his  sufficient  to  charge  a  theft  of  pledged 
pocket  which  could  be  the  subject  of  property.  Smith  v.  State,  (Tex.  Crim. 
larceny.  Com.  v,  McDonald,  5  Cush.  App.  1895)  29  S.  W.  Rep.  785. 
(Mass.)  365.  4.  California,  —  People  v,  Mellon,  40 

An  indictment  is  sufficiently  precise  Cal.  648. 

and  unequivocal  which   charges   that  Iowa,  —  State  v.  Lillard,  59  Iowa  479. 

the  defendant,  with  intent  to  steal  the  Kansas,  —  State   v.   Wade,    55    Kan. 

personal  property  of  a  certain  woman,  693. 

"  being  in  her  pocket  and  on  her  per-  Missouri,  —  State  v,  Jackson,  86  Mo. 

son,"  did'* thrust,  insert,  put,  and  place  18;  State  v.  Smith,  66  Mo.  62;  State  v, 

his  hand  upon  the  dress,  near  and  into  Ware,  62  Mo.  597. 

the  pocket  of  the  said  woman,  without  Nebraska,  —  Hurlburt  v.  State,  (Neb. 

her  knowledge,  and  against  her  will,"  1897)  72  N.  W.  Rep.  471. 

etc.     Com.  t/.  Bonner,  97  Mass.  587.  Nevada.  —  State   v.    Brown,   8   Nev. 

1.  People  V,  Long,  44  Mich.  296.  208. 

2.  People  V,  Garcia,  25  Cal.  531.  New  York,  —  Haskins  v.  People,  16 
Suffioiency  of  Ayormont  of  Belationship.  N.  Y.  344. 

—  An  indictment  which  charged  that  Texas,  —  Connell  v.  State,  2  Tex. 
the  accused,  *'  being  then  and  there  App.  422;  Hoffman  v.  State,  (Tex. 
servant  to  one  J.  H.,  ♦  ♦  ♦  feloni-  Crim.  App.  1897)  42  S.  W.  Rep.  309; 
ously  did  steal,"  etc.,  was  held  suffi-  Cameron  v.  State,  9  Tex.  App.  332. 
ciently  and  fairly  to  import  that  the  In  Either  County.  —  Under  the  Texas 
accused  was  the  servant  of  J.  H.  at  the  sutute  the  offense  is  held  to  be  prop- 
time  when  the  theft  was  committed,  erly  laid  in  either  county.  Cox  v„ 
Rex  V,  Somerton,  7  B.  &  C.  463,  14  E.  State,  43  Tex.  loi. 
C.  L.  84  Churging  TaUng  In  Ono  and  Asporta- 
8.  Aiken  v.  State,  73  Ga.  812.  tion  into  Another  Ooonty.  —  In  State  v. 
Bailment.  —  See  article  Embezzle-  Brown,  8  Nev.  208,  an  indictment  was 
MENT,  vol.  7,  p.  410;  Williams  v.  State,  held  to  be  bad  because  the  offense  was 
82  Ga.  286;  Cody  v.  State,  100  Ga.  105;  not  laid  in  the  county  where  the  prose- 
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Whan  the  Property  U  Stolsii  in  a  flUtor  8tato  or  Foroigii  Country  and  is 
brought  into  one  of  the  United  States,  the  same  general  rule  has 
been  applied  as  where  the  property  is  stolen  in  one  county  and 
brought  into  another ;  that  is,  that  the  facts  which  occurred  in 
the  sister  state  or  foreign  country  need  not  be  set  forth,  but  that 
the  offense  is  properly  laid  in  the  state  where  the  prosecution  is 
had ;  ^  though  the  practice  of  setting  forth  the  larceny  in  a  foreign 
jurisdiction  and  the  asportation  into  the  state  where  the  prosecu- 
tion is  had  is  followed,*  while  in  some  states  this  has  been 
required,  • 

cution  was  had,  though  the  court  said  McFarland  v.  State,  4  Kan.  68;  People 

that  if  it  were  proper  to  lay  the  offense  v.  Burke,  11  Wend.  ^.  Y.)  129;  State  v. 

in  the  county  where  the  original  offense  Kief,  12  Mont.   98  \ciHng  Hemmaker 

was    committed,  the   indictment    was  v.  State,  12  Mo.  453;    State  v.  Under- 

nevertheless  defective  because  it  did  not  wood,  49  Me.  181 ;  State  v.  Newman,  9 

state  that  the  act  of  the  defendant  in  Nev.  48;    State  v.  Barnett,  15  Oregoa 

bringing  the  goods   into  the    county  77I. 

where  he   was   prosecuted   was    done  S.  People    v.    Staples,    91    Cal.  26; 

feloniously.     See,  to  the  same  effect,  State  v.  Mathews,  87  Tenn.  690. 

Johnson  v.  State,  47  Miss.  671.  Infinrmation   and  Complaint.  —  Where 

Where  the  indictment  charged  theft  the  complaint  charged  that  the  offense 

in  one  county  and  a  conveyance  of  the  was   committed    in     San    Bernardino 

property  into  the  other  where  the  par-  county,  in  the  state  of  California,  and 

ties  were  prosecuted,  the  court  in  Texas  the  stolen  goods  brought  into  Los  An- 

said:    *' We  are  of  opinion  that  the  geles  county,  while  the  information  for 

allegation  that  the  property  was  stolen  the    same    offense    charged    that   the 

in  Austin  county  did  not  vitiate  the  in-  offense  was  committed  in  the  territory 

dictment.     Under  the  provisions  of  the  of    Arizona     and     the    stolen    goods 

code,  theft  may  be  prosecuted  either  in  brought  into  Los  Angeles  county,  each 

the  county  where  committed  or  in  any  charged  in  legal  effect  a  larceny  in  Los 

county  where  the  taker  may  be  found  Angeles  county.     People  t-.  Staples.  91 

in  possession  of  the  property."     Con-  Cal.  23. 

neli  V,  State,  2  Tex.  App.  422.     And  in  8.  La  Vaul  v.  State,  40  Ala.  44,  hold- 

Indiana  it  was  said  of  such  a  charge  ing  that  such  an  indictment  must  be 

that  while  the  court  could  not  approve  framed  under  the  statute  which  created 

of  the  form  of  the  indictment,  which  the  offense,  and  that  a  conviction  could 

should  have  directly  charged  the  lar-  not  be  had  under  an  indictment  in  the 

ceny  to  have  been  committed  in  Wells  form  prescribed  for  larceny  [citing  Wil- 

county,   yet  it  could   not,  under    the  Hams  v.  State,  15  Ala.  259;    Ham  v, 

code,  hold  the  indictment  bad;  for  each  State,  17  Ala.  188;  Murray  v.  State,  18 

removal  of  the  stolen  property  by  the  Ala.   727];    Norris   v.   State,   33  Miss, 

thief  into  another  jurisdiction  was  at  373,    holding   that  **  to  constitute  an 

common  law  held  to  be  a  fresh  taking  offense  against  the  statute  there  must 

and  a  new  larceny.     The  averment  of  be  both  a  stealing  of  the  property  in 

removal  was  an  evidentiary  fact,  but  it  another  state  or  country  and  a  bringing 

was  conclusive,  and  if  true  would  re-  of  it  into  this  state;   and  these  facts 

suit  in  the  defendant's  guilt,  and  was  both  being  necessary  to  constitute  the 

necessarily  the  equivalent  of  a  direct  offense   must   be   sufficiently  set  forth 

charge  of  larceny.     Hurt  v.  State,  26  in  the  indictment  in  order  not  only  to 

Ind.  106.  conform  to  a  well-established  rule  of 

Suriiliiiago.  —  An  averment    relating  pleading,  that  the   facts  which  consti- 

to  the  original   stealing  in   a  county  tute  the  crime  or  cause  of  action  must 

other  than  that  in  which  the  prosecu-  be  alleged  with  sufficient  certainty,  but 

lion  is  brought  is  immaterial  and  an  that  the  accused  may  know  what  it  is 

unnecessary  ingredient  of  the  offense,  that  he  is  called  on  to  answer,  so  that 

which  may  be  rejected  as  surplusage,  he  may  prepare  for  his  defense  accord- 

Hurlburtv.  State,  (Neb.  1897)72  N.W.  ingly;"    Cummins  v.  State,    12    Tex. 

Rep.  471.  App.  121;    State  v.  Morales,   3i  Tex. 

1.  Rex  v.   Peas,  i  Root  (Conn.)  69;  298;  Carmisales  r.  State,  11  Tex«  App. 

1002  Volume  XII. 


Duplicity  —  Joinder  of  Coanto.     L  ARC  EN  -<  •         Conviotion  of  Loiier  Offemo. 

/.  Former  Conviction  or  Second  Offense.  —  A  second 

oifense  or  former  conviction,  when  made  the  basis  of  increased 
punishment,  must  be  alleged  in  order  to  justify  such  increased 
punishment ;  ^  and  this  rule  applies  to  the  charging  of  larceny  as 
a  second  offense.  And  where  by  statute  petit  larceny  as  a  sec- 
ond offense  is  punishable  as  a  felony,  the  information  or  indict- 
ment properly  designates  the  offense  as  a  felony.* 

IT.  Duplicity  —  Jodtdeb  of  CoiorTS  aitd  Oftevses — 1.  Convic- 
tion of  Lesser  OfTense.  —  Jurisdiction  is  determined  by  the  charge 
made  in  the  indictment,  and  when  the  court  has  acquired  jurisdic- 
tion by  reason  of  such  charge  it  has  under  the  law  jurisdiction  of 
all  lesser  offenses  included  therein.' 

Conyietion  of  Laroeny  under  Charge  of  Kindred  Ofllniie.  —  Where  the 
indictment  or  information  charges  a  kindred  offense  which 
embraces  the  essential  elements  of  larceny  there  may  be  a  con- 
viction of  larceny  thereunder,*  and  a  statute  which  provides  that 

474,  the  last  three  cases  holding  that  the  general  rules  as  to  joinder  of  counts 

under  the  Penal  Code  of  Texas  the  law  and  offenses  and  election,  see  article 

of  the  foreign  state  or  country  is  an  Indictments,  Informations,  and  Com- 

element  of  the  offense  and  must  be  plaints,  vol.  lo,  p.  344. 

alleged.  Grand    and    Petit     Larceny.  —  Thus, 

1.  See'  article  Indictments,   Infor-  under  a  charge  of  grand  larceny  a  con- 

MATIONS,  AND  COMPLAINTS,  vol.  lo,  p.  viction  cau  be  had  for  petit  larceny. 

4S9.  Hoskins  v.  State,  27  Ind.  470;  State  v, 

S.  People  V.  Gutierrez,  74  Cal.  83.  Malloy,  30  La.  Ann.   61;   Swinney  v. 

It  is  proper  to  charge  that  the  act  State,  8  Smed.  &  M.  (Miss.)  576;  State 

was  feloniously  done.     State  v,  Loehr,  v,    Spurgin,    i    McCord    L.   (S.   Car.) 

93  Mo.  103.   And  such  a  charge  is  held  252. 

to  be  necessary  as  in  other  cases  of  fel-  Where  the  offense  is  made  punishable 

ony.     State  v^.  Weldon,  70  Mo.  572.  as  grand  larceny  cTnly,  a  conviction  can 

GhArge  Good  for  Prlndpal  Oibnie  With-  be  had  for  petit  larceny.     Pinckard  v, 

out   Inereaied  Pnniehment.  —  Improper  State,  62  Ala.  167.    See  also  Allen  v. 

allegations  of  a  former  conviction  will  Slate,  86  Ga.  399. 

not  vitiate  the  whole  indictment  or  in-  And  if  the  elements  of  the  offense  do 

formation,  but  the  charge  is  good  for  not  constitute  it  a  compound  offense, 

the  principal  offense  without  increased  a  conviction  can  be  had  only  for  the 

punishment;  and  therefore  a  motion  to  offense  charged.     State  z/.  Spurgin,   i 

quash  under  such  circumstances  should  McCord  L.  (S.  Car.)  253. 

not  be  directed  against  the  whole  in-  4.  Under  a  Charge  of  Bobbery,  larceny 

dictment,  but  only  against  that   part  may  be  proved  and  a  conviction  had  for 

which  improperly  charges  the  former  it. 

offense.     Myers  v.  State,  92  Ind.  394,  Alabama,  —  Morris  v.  State,  97  Ala. 

citin/r  Good  ^  State,  61  Ind.  69.  82;  Allen  v.  State,.  58  Ala.  98. 

More  than  One  Previoas  ConWotlon.  —  Arkansas.  —  Haley  t/.  State,  49  Ark. 

Any  number  of  previous  convictions  147;  Clary  v.  State,  33  Ark.  561. 

may  be  alleged  in  the  same  indictment.  California,  —  People  v,  Jones,  53  Cal. 

Reg.  V,  Clark,  20  Eng.  L.  &  Eq.  582.  58. 

8.  People  V,  Comyns,   114  Cal.  107;  Illinois. — Burke  c.  People,   148   III. 

McLean  v.  State,  23  Fla.  281 ;  Groves  v.  70. 

State,  76  Ga.  808;  State  v.  Murphy,  8  Indiana.  —  Rains  v.  State,  137  Ind. 

Blackf.  (Ind.)  498;  State  v.  Thompson,  83. 

137  Mo.  620;  State  v.  Arlin,  27  N.  H.  Kentucky. — Com.  v.  Prewitt,  82  Ky. 

116;  Haskins  v.  People,  16  N.  Y.  348;  240. 

Nance  v.  State,  21  Tex.  App.  458  [citing  Louisiana.  —  State  v.   Will,    49    La. 

Harberger  v.  State,  4  Tex.  App.  26:  Ann.  1337. 

Montgomery  v.  State,  4 Tex.  App.  140];  Missouri.  —  State  v.  Keeland,  90  Mo. 

Sute  V.  McClung,  35  W.  Va.  285.     For  337. 
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any  person  indicted  for  a  felony  may  be  convicted  for  another 

Nebraska.  —  Stevens      v.     State,     19  &   R.    C.   C.  445,  the  doabt  resolved 

Neb.  647;  Brown   v.    State,    33    Neb.  against  the  prisoner  was  whether  a  coq- 

357.  viction  was  good  under  an  indictmeni 

New  York.  —  People  v.  Kennedy,  57  which  charged  a  burglarious  entry  and 

Hun  (N.  Y.)  532.  an  actual  theft  without  charging  also 

Vador  Charg*  of  Burglary.  —  That  an  an  intent  to  steal,  an  actual  theft  hav- 
indictment  for  burglary  is  not  duplici-  ing  been  proved.  See  also  article 
tous  because  it  charges  the  completion  Burglary,  vol.  3,  p.  790. 
of  the  larceny  seems  to  be  well  settled.  But  in  other  cases  the  charge  of 
Love  V,  People,  160  III.  502;  Com.  v.  larceny  is  construed  literally  as  a  mere 
Tuck  20  Pick.  (Mass.)  356;  Jennings  v.  substitute  for  the  charge  of  an  intent  to 
Com.,  T05  Mass.  587;  Becker  v.  C^m.,  steal,  and  a  conviction  for  larceny  can- 
(Pa.  T887)  9  Atl.  Rep.  510;  Stoops  v.  not  be  had  under  such  an  indictment 
Com.,  7  S.  &  R.  (Pa.)  499;  State  v.  Mc-  State  v.  Shaffer,  59  Iowa  290;  State  v. 
Clung,  35  W.  Va.  284;  State  v.  Shaffer,  Hayden,  45  Iowa  Ti:  State  v.  Ridley. 
59  Iowa  290;  Batler  v.  Com.,  81  Va.  48  Iowa  370;  Butler  v.  Com.,  81  Va. 
159;  State  V.  Moore,  117  Mo.  395.  And  T59.  And  \n  Louisiana  it  is  held  that 
though  not  so  uniformly  held,  it  may  be  burglary  and  larceny  can  not  be  charged 
stated  as  a  rule  that  under  an  indict-  in  the  same  count.  State  v.  Robertson, 
ment  for  burglary  which  also  charges  48  La.  Ann.  1026;  State  v.  Ford,  30  La. 
the  consummation  of  the  theft,  a  con-  Ann.  311;  though  if  not  all  the  ele- 
viction  can  be  had  for  larceny  upon  fail-  ments  of  burglary  are  charged,  and 
ure  of  the  conviction  for  the  burglary,  those  of  larceny  are  charged,  the  in- 
State  z'.  McClung,  35  W.  Va.  284;  Law-  dictment  will  be  good  for  the  latter 
head  v.  State,  46  Neb.  608;  Aiken  v.  offense.  State  v.  Richardson^  45  La. 
State,  41  Neb.  263:  Breese  v.  State,  12  Ann.  692.  To  this  last  point  see  also 
Ohio  St.  146,  reviewing  the  question  State  v.  Hupp,  31  W.  Va.  355. 
as  follows:  *' It  is  said,  indeed,  in  Double  Conviction. —  In  Missouri, 
Stoops  V.  Com.,  7  S.  &  R.  (Pa.)  499,  under  a  statute,  contrary  to  the  authori- 
that  only  one  offense  is  charged  in  such  ties  last  above  cited,  a  conviction  can  be 
indictment,  *  and  that  is  burglary;'  and  had  both  for  breaking  and  entering  and 
in  Rex  v.  Withal,  I  Leach  C.  C.  88,  that  for  the  larceny.  State  v.  Henley,  30 
the  larceny  is  merged  in  the  burglary.  Mo.  509;  State  v.  Moore,  117  Mo.  395: 
It  is  nevertheless  clear  that  if  acquitted  State  v.  Owens,  79  Mo.  619;  Stater, 
of  the  burglary,  the  prisoner  may  be  Nagel,  136  Mo.  45. 
convicted  and  sen  tenced  for  the  larceny.  Election.  —  Under  a  charge  of  robbery 
Com.  V.  Tuck,  20  Pick.  (Mass.)  360;  the  state  may  elect  to  prosecute  for 
State  V,  Cocker.  3  Harr.  (Del.)  554;  larceny,  as  it  is  an  included  offense. 
Sute  V.  Grishara,  i  Hayw.  (N.  Car.)  12;  Kidd  v.  State,  83  Ala.  58. 
Roscoe's  Crim.  Ev.  367.  It  is  said,  Chargo  of  Laroeny  from  BniUiag. — 
however,  in  State  v.  Moore,  12  N.  H.  Under  an  insufficient  charge  of  larceny 
44,  that  conviction  of  the  burglarv  from  a  building,  a  conviction  for  simple 
works  the  merger,  and  with  this  quali-  larceny  may  be  had  if  the  indictment 
iication  the  cases  in  Sergeant  and  is  sufficient  in  other  respects.  Com.  v. 
Rawle  and  in  Leach,  supra^  harmonize  Hathaway,  14  Gray  (Mass.)  392:  Shep- 
with  the  cases  above  cited,  which  pard  v.  State,  2  Tex.  App.  295;  Brown 
authorize  a  conviction  for  the  larceny  v.  State,  90  Ga.  454;  Vaughan  v.  Com., 
if  acquitted  of  the  burglary,  and  also  17  Gratt.  (Va.)  576;  State  t/.  Nord man, 
with  Com.  V.  Hope,  22  Pick.  (Mass.)  10,  100  Iowa  446.  Contra^  Allen  v.  State. 
Joslyn  V.  Com.,  6  Met.  (Mass.)  240,  and  86  Ga.  399,  holding  that  larceny  from 
State  V.  Moore,  12  N.  H.  44,  which  de-  the  house  of  anything  under  the  value 
termine  that  where  the  two  offenses  are  of  $50  is  a  misdemeanor  only,  while 
included  in  the  same  count,  the  pris-  by  section  4406  of  the  code,  simple 
oner,  on  a  general  verdict  of  guilty,  can  larceny,  where  the  property  stolen  is  a 
be  sentenced  for  the  burglary  but  not  note,  due  bill,  bank  bill,  or  any  paper 
for  the  larceny."  To  the  same  point  for  the  payment  of  money  or  other  val- 
see  State  v.  Colter,  6  R.  1. 196,  pointing  uable  thing,  is  a  felony.  It  follows 
out  that  the  practice  has  become  so  well  that  a  person  indicted  and  tried  for 
settled  ia  this  respect  since  the  days  of  larceny  from  the  house  on  a  charge  of 
Lord  Hale,  that  in  Rex  v,  Furnival,  R.  stealing  in  a  house  ''  one  five-dollar  bill 
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felony  included  therein  does  not  authorize  a  joinder  of  distinct 
offenses  in  the  same  count.* 

2.  Variation  of  Charge  in  Separate  Connta.  —  Where  there  is 
uncertainty  as  to  what  character  of  the  offense  the  proof  will 
establish,  the  charge  may  be  varied  in  several  counts  in  order  to 

admit  the  different  characters  of  proof.* 

of  the  value  of  five  dollars  "  cannot  be  larceny  of  the  same  goods,  for  upon 

convicted  of  simple  larceny.  the  former  indictment  the  defendant 

Laxeeny  from   the  Person.  —  Larceny  might    have    been    convicted    of    the 

from     the     person     includes    simple  larceny.       Davis  v.   State,    3    Coldw. 

larceny,  and  a  conviction  can  be  had  (Tenn.)  78.     And  the  same  is  true  of 

for    the    latter    under    an   indictment  an  acquittal  on  a  charge  of  robbery, 

charging  the  former.    Fanning  v.  State,  Hickey  z^.  State,  23  Ind.  21;  People  z^. 

12  Lea  (Tenn.)  651;  People  v.  Long,  44  M'Gowan,  17  Wend.  (N.  Y.)  386. 

Mich.  296;  State  v,  Taylor,  3  Oregon  1.  Davis  v.  State,  3  Coldw.  (Tenn.) 

10;  State  z/.  Eno,  8  Minn.  220.     Contra^  77. 

Stone  v.  State,  (Ala.  1897)  22  So.  Rep.  2.  Pepple  v,   Bogart,   36    Cal.    245; 

275,  holding  that  without  reference  to  State  v.  Hogan,  R.   M.  Charlt.  (Ga.) 

the  particular  statute  under  which  an  474;    Langford  z/.  People,  134  111.  450; 

indictment  for  larceny  from  the  person  Cooper  v.  State,  79  Ind.  206;  Engleman 

was    drawn,   the    offense    of    larceny  t/.  State,  2  Ind.  c^i;  State  v,  Elsham,  70 

would  be  grand  or  petit  larceny,  de-  Iowa  531;  Martin  v.  Territory,  4  Okla. 

pending  upon  the  value  of  the  property;  105;  Greenwood  v.  State,  (Tex.  Crim. 

but  when  taken  from  the  person  the  App.  1898)44  S.  W.  Rep.  177;  Vaden  v, 

statute  makes  the  larceny  of  a  higher  State,  (Tex.  Crim.  App.  1894)  25  S.  W. 

grade,  oviing  to  the  place  from  which  Rep.  777,  wherein  it  is  said  that**  if 

the  thing  was  taken,  and  not  on  ac-  district  attorneys  would  always  pursue 

count  of  its  value,  and  does  not  come  this  plan  in  framing  their  indictments, 

within  the  principle  that  under  an  in-  there  would  be  more  certainty  in  the 

dictment  charging   grand  larceny  the  administration  of  the  law;''   Shuman 

conviction  can  be  petit  larceny:   Dal-  v.  State,  34  Tex.  Crim.  Rep.  69. 

ton  V.  State,  (Tex.  Crim.  App.  1894)  27  Laroeny  as  Bailee  and  from  the  Fenon. 

S.  W.  Rep.  259  \ciHng  Nichols  v.  State,  —  Thus  one  count  charging  a  person 

28  Tex.  App.   105;    Gage  v.  State,  22  as  bailee  with  fraudulently  converting 

Tex.  App.  123].  property  in  his  possession  without  the 

lareeny  Must  Be  Properly  Charged. —  consent  of  the  owner  may  be  joined 

In   an   indictment   for    burglary,    the  with  another  charging  the  defendant 

charge  of  larceny  must  be  laid  in  proper  with  fraudulently  and  privately,  and 

form  in  order  to  convict  of  that  offense  so  suddenly  as  not  to  allow   time  to 

if  the  prisoner  should  be  acquitted  of  make   resistance  on    the   part  of  the 

the  charge  of  burglary.     State  v,  Mc-  owner,  taking  from  the  person  of  said 

Clung,  35  W.  Va.  283.  owner  certain  property.     This  is  the 

Allegation  of  Value.  —  Under  a  form  allegation  of  the  same  transaction, 
given  m  the  code  for  larceny  in  a  dwell-  being  di£ferent  modes  of  committing 
ing  house,  which  omits  to  state  the  the  offense,  and  the  court  will  not  re- 
value of  the  property  stolen,  a  convic-  quire  the  state  to  elect.  Greenwood  v, 
tion  of  simple  larceny  cannot  be  sus-  State,  (Tex.  Crim.  App.  1898)  44  S.  W. 
tained;  but  if  the  value  of  the  property  Rep.  177. 

be  alleged  in  the  indictment  for  larceny  Laioeny  firom  Dwelling  in  Vight  and 

in  a  dwelling  house,   then  the  indict-  Day.  —  An   indictment    which    in    one 

raent  will  constitute  all  the  essential  count  charges  larceny  from  a  dwelling 

elements    of    the    charge    of    simple  in  the  night-time  and  in  another  count 

larceny  in  addition  to  that  of  larceny  charges  the  same  larceny  in  the  day- 

in  a  dwelling  house,  and  will  sustain  a  time   is   not  bad   for    duplicity.     The 

conviction  of  the  former  offense.     State  crime  in  either  case  is  larceny.     State 

v.  Hanlon,  (Oregon  1897)  48  Pac.  Rep.  v.  Elsham,  70  Iowa  531. 

353 ;  State  v.  Taylor,  3  Oregon  10.  DifFerent    Owners    Laid    in    Separate 

BfBBet  of  Aoqoittal.  —  An  acquittal,  on  Counts.  —  Ownership  may   be  laid    in 

an  indictment  for  burglary  and  larceny,  different  persons  in  separate  counts, 

may  be  pleaded  to  a  new  indictment  for  Alabama.  —  Maynard  r.  State,  46  Ala. 
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3.  Larceny  of  SoYeral  Artidei  —  ArtidM  Belongiag  to  tha 
—  If  several  articles  charged  to  have  been  stolen  were  taken  at 
the  same  time  and  place  and  from  the  same  owner,  but  one 
larceny  is  committed,  and  therefore  all  the  articles  should  be 
inserted  in  one  count  and  their  taking  chained  as  one  offense.^ 

85 ;    State   v.  Wisdom,   8   Port.  (Ala.)    offense  and  inserted  the  second  conot 
512.  to  obviate  ancertainty  in  the  evidence 

as  to  the  ownership  of  the  animals,  he 
should  have  stated  the  fact  to  the  court 
and  made  it  appear  of  record.  State  p. 
Jourdan,  32  Ark.  204. 

1.  Alabama,  —  Reed  v.  State,  88  Ala. 
36. 

Colorado,  ^-  KoUenberger  v.  People, 
9  Colo.  236. 
Illinois,  —  Waters  v.  People,  Z04  111. 

544. 

Louisiana, — State  v.  Faulkner,  32  La. 
Ann.  725. 

Missouri,  —  State  v,  Warner,  118  Mo. 
626;  State  V.  Daniels,  32  Mo.  558. 

Nevada,  —  State  v.  Ward,  19  Nev. 
297. 

AVw  Hampshire,  ^SXAtt  v.  Snyder, 
50  N.  H.  150. 

North  Carolina,  —  State  v,  Martin,  82 
N.  Car.  672. 

Oregon,  —  State  v,  McCormack,  8 
Oregon  236. 

Pennsylvania,  —  Com.  v,  Johnson, 
133  Pa.  St.  293. 

South  Carolina.  —  State  v,  Johnson,  3 
Hill  L.  (S.  Car.)  i. 

Tennessee,  —  State  v,  Williams,  10 
Humph.  (Tenn.)  loi;  Taylor  v.  State, 
3  Heisk.  (Tenn.)  460;  Baldwin  v.  State, 
I  Sneed  (Tenn.)  411. 

Vermont,  —  State  v,  Cameron,  40  Vl. 

555. 
BiiEBrait    Penaltias    for    ths   Bawsl 


Arkansas. — State  v.  Jourdan,  32  Ark. 
203. 

California,  —  People  v.  Connor,  17 
Cal.  354. 

Florida,  —  Kennedy  v.  State,  31  Fla. 
428. 

Illinois,  —  Langford  v.  People,  134 
III.  450. 

Indiana,  —  Cooper  v.  State,  79  Ind. 
206. 

Maryland,  — State  v.  McNally,  55 
Md.  559. 

Massachusetts.  —  Bushman  v.  Com., 
138  Mass.  507. 

Texas,  —  Pisano  v.  State,  34  Tex. 
Crim.  Rep.  63;  McLaughlin  v.  State, 
(Tex.  Crim.  App.  1896)  34  S.  W.  Rep. 
280;  Irving  V,  State,  8  Tex.  App.  46; 
Shuman  v.  State,  34  Tex.  Crim.  Rep. 
69. 

Ownanhip  —  Charged  In  On«  Count  and 
TTnlmown  in  Another.  —  An  indictment 
may  allege  a  certain  ownership  in  one 
count  and  in  a  subsequent  count  charge 
the  ownership  to  be  unknown,  where 
the  evidence  before  the  grand  jury  was 
such  as  to  make  it  a  prima  facie  case  of 
unknown  ownership  distinct  from  that 
averred  in  the  first  count.  McLaughlin 
V,  State,  (Tex.  Crim.  App.  1896)  34  S. 
W.  Rep.  280;  Irving  v.  State,  8  Tex. 
App.  46. 

In  Rex  V,  Robinson,   Holt  595,  3  £. 


C.  L.  233,  it  was  held  that  where  the  Arttolei.  —  The  rule  stated  in  the  text  is 
first  count  charged  the  ownership  held  not  to  be  altered  by  the  fact  that 
specifically,  naming  the  parties,  and  different  penalties  are  prescribed  for 
the  second  count  charged  the  ownership  the  larceny  of  the  different  articles, 
to  be  unknown,  and  the  prosecutor  Kelly  v.  State,  7  Baxt.  (Tenn.)  323: 
could  not  prove  the  ownership  as  laid  State  v,  Augustine,  29  La.  Ann.  120: 
in  the  first  count,  by  reason  of  a  defect  but  to  the  contraiy  see  Heineman  v. 
of  evidence,  he  could  not  recur  to  the  State,  22  Tex.  App.  44:  Hickman  v, 
second  count  charging  the  ownership  State,  22  Tex.  App.  441. 
as  unknown.  Proeeeution  or  Conviotion  for  One  of  8tv- 
One  Offnse.  —  In  Arkansas^  where  eral  Artidei  ChargedL  —  It  is  held  that 
only  one  distinct  offense  could  as  a  rule  the  state  may  elect  to  prosecute,  or  that 
be  charged  in  the  same  indictment,  an  a  conviction  may  be  had  for  the  larceny 
indictment  charged  in  one  count  the  of  any  one  of  the  articles  stolen  at  the 
larceny  of  steers  belonging  to  one  per-  same  time.  State  v.  Snyder,  50  N.  H. 
son  and  in  another  the  larceny  of  oxen  150;  State  v.  Donnegan,  34  Mo.  67; 
belonging  to  another  person,  and  upon  State  v,  Martin,  82  N.  Car.  672.  And 
demurrer  to  the  indictment  for  mis-  if  any  one  of  the  articles  is  not  the  sub- 
joinder  it  was  held  that  if  the  prosecut-  ject  of  larceny,  Harvey  v.  Com.,  23 
ing  attorney  intended  to  charge  but  one  Gratt.  (Va.)  941,  or  is  insufficiently  de- 
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ArtiolM  Beloiiging  to  DUbront  Ownon.  —  The  same  rule  applies 
though  the  articles  belong  to  different  owners.  A  charge  that  at 
the  same  time  and  place  the  defendant  stole  different  articles 
belonging  to  different  persons  does  not  charge  separate  offenses, 
and  if  the  taking  was  done  as  a  single  act  it  is  properly  charged 
as  one  offense  in  one  count.* 

scribed,  a  conviction  may  be  had  for  Michigan,  —  People  v,  Johnson,   8i 

the  larceny  of  the  others,  Reed  v.  State,  Mich.  573. 

88  Ala.  36.     See  also  Jt(^ra,  III.  3. y.  (3)  Missouri,  —  Lorton  v.  State,  7  Mo. 

{b)  A^egate  Value  0/  Several  Articles,  55;  State  v,  Morphin,  37  Mo.  373. 

Effect  cts  Bar,  —  And  if  the  prosecu-  New  Hampshire,  —  State  v,  Merrill, 

tion  is  for  only  a  part,  no  prosecution  44  N.  H.  624. 

can   be  instituted    thereafter  for    the  Ohio, — State  t/.  Hennessey,  23  Ohio 

others.     State  v,  Snyder,  50  N.  H.  150;  St.  339. 

Jackson  v.  State,  14  Ind.  327;  State  v.  Pennsylvania,  —  Fulmer  v.  Com.,  97 

Ward.    19    Nev.    300;    State    v.    Mc-  Pa.  St.  503. 

Cormack,    8    Oregon   236;     Fisher    v,  Texas,  —  Addison   v.   State,   3  Tex. 

Com.,  I  Bush  (Ky.)  211:  State  v.  Cam-  App.  41. 

eron,  40  Vt.  555;  State  v.  Augustine,  29  Vermont,  —  State  v,   Newton,  42  Vt, 

La.  Ann.  119,  wherein  it  is  said  that  if  537. 

the  rule  were  otherwise  it  would  result  Virginia,  — Alexander   v.  Com.,  90 

in  allowing  an  unlimited  number  of  in-  Va.  809. 

dictments  predicated  on  one  and  the  Washington,  —  Territory  v.  Hey  wood, 

same  act.  2  Wash.  Ter.  180. 

But  it  has  been  held  otherwise  with-  See  supra^  IV.  2.    Variation  of  Charge 

out  denying  the  propriety  of  joining  in  Separate  Counts. 

the  several  articles  in  the  same  indict-  Ctontnu  —  Morton    v.    State,    i    Lea 

ment.     In  Reg.    v,  Brettel,  C.  &  M.  (Tenn.)498.     See  also  Phillips  v.  State, 

609,  41  E.  C.  L.  331,  the  right  to  prose-  85  Tenn.  560.    Though  different  articles 

cute  for  the  theft  of  one  of  two  articles,  belonging  to  different  owners  may  be 

after  a  prosecution  and  conviction  for  joined   in    separate  counts.     Cash    v, 

the  theft  of  the  other,  the  two  articles  State,  10  Humph.  (Tenn.)  11 1. 

having  been  stolen  at  one  and  the  same  Bar  to  Future  Proteoation.  —  In  some 

time,  was  upheld,  though  the  second  cases    it    is  held   that  where    several 

prosecution  was  stopped  because,  as  it  articles  belonging  to  different  owners 

seems,  it  would  have  been  unjust   to  are  stolen  at  the  same  time  there  can 

impose   a    double    penalty    upon   the  be  but  one  prosecution,  as  there  is  but 

prisoner   under  the  circumstances   of  one  offense,  and  that  a  prosecution  for 

that  case.  a  part  will  bar  a  future  prosecution  for 

So  in  State  v,  Johnson,  3  Hill  L.  (S.  the  other  part,  Wilson  v.  State,  45  Tex. 

Car.)  z,   the  court,   in  sustaining  an  76;  Hudson  z'.  State,  9  Tex.  App.  151; 

indictment  which  charged  the  larceny  Holies  v.  U.  S.,  3  MacArihur  (D.  C.) 

of  several  articles  in  one  count,  said,  370;  while  in  others  it  is  held  that  there 

arguendo^  that  it  was  to  the  advantage  may  be  a  separate  prosecution  for  the 

of  the  defendant,  because  if  the  state  larceny  of  each  article  which  belongs 

failed  as  to  any  one  of  the  articles  no  to  a  different  owner,  Phillips  v.  State, 

other  indictment    should  be   brought  85  Tenn.  551;  State  c.  Lambert,  9  Nev. 

therefor,  while  otherwise  he  might  be  321;  Com.  v,  Sullivan,  104  Mass.  552; 

exposed  to  several  prosecutions.  State  v,  Thurston,  2  McMull.   L.  (S.^ 

1.  District  of  Columbia, — Holies  v,  U.  Car.)  382. 

S.,  3  Mac  Arthur  (D.  C.)  370.  Presumption   when    Two  Indictments 

Georgia, — State  v,   Hogan,    R.    M.  are  Found,  —  Where    separate  indict- 

Charlt.  (Ga.)  474.  ments  are  preferred  as  to  the  property 

Indiana,  —  Bell  v.  State,  42  Ind.  335.  of  each  owner,  the  court  will  not  pre- 

lowa,  —  State  v,  Larson,  85  Iowa  659;  sume  that  several  articles  belonging  to 

State  V,  Paul,  81  Iowa  597.  different  owners  which  are  alleged  to 

MMne,  —  State    v.    Nelson,   29   Me.  have  been  stolen  on  the  same  date  were 

329.                                                              '  stolen  at  the  same  time  and  place.     U. 

Massachusetts,  —  Bushman  v.  Com.,  S.  v,  Goddard,  4  Cranch  (C.  C.)  444. 

Z38  Mass.  507.  Allegation  of  One  Offense.  —  In  Joslyn 
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ifMiflo  BtfifutioA  of  OwB«r.  —  Where  the  larceny  of  several  articles 
belonging  to  different  owners  is  chained  in  one  count,  the  owner- 
ship of  each  article  must  be  specifically  set  forth.  ^ 

4.  Joiiider  of  Offemes  in  Separate  Counts — a.  Generally. — 
While  more  than  one  distinct  offense  cannot  as  a  general  rule  be 
joined  in  one  count,*  kindred  offenses  generic  in  kind  growing 
out  of  the  same  transaction  may  be  charged  in  the  same  indict- 
ment, provided  they  be  incorporated  in  separate  counts,*  and 

r.  State,  128  Ind.  160,  it  was  held  that  44:  Hickman  v.  State,  22  Tex.  App.441. 

an   indictment  charging  the  theft  of  Virginia.  —  Anthony  v.  Com.,  88  Va. 

articles  belonging  to  different  owners  847. 

mustallegetbatthey  were  stolen  at  the  Lueeiy    and   OoBspincj    ts    CummSx 

same  time  and  place  and  by  the  same  Lsroaoy  may  be  joined  in  the  same  in- 

act,  or  it  will  be  objectionable  as  double,  dictment.      Anthony  v.  Com.,  88  Va. 

In  Addison  v.  Sute,  3  Tex.  App.  41,  847. 

the  indictment  contained  such  a  charge.  Lsiony  and  CoMgincj  t«  nsfend  may 

In  State  v.  Wagner,  1 18  Mo.  630,  which  be  joined.     Hen  wood  v.  Com.,  52  Pa. 

treated  of  several  articles  belonging  to  St.  424. 

the  same  owner,  it  was  said  that  whether  lerMrlag  fron  Ml  and  truHug  —  A 
it  is  necessary  in  charging  the  theft  of  count  for  severing  certain  property 
several  articles  atone  time  in  one  count  from  the  soil  of  another  person  and  a 
to  charge  that  the  articles  were  stolen  count  for  stealing  such  property  may 
at  the  same  time  and  place  is  a  point  be  joined  in  the  same  indictment, 
which  does  not  appear  to  have  been  State  v.  Prince,  42  La.  Ann.  817. 
determined,  but  that  in  two  instances  Pntuqptioa  trim  Sepante  OMtala. — If 
this  was  the  method  of  procedure  various  counts  in  an  indictment  are  in- 
adopted  ;  referring  to  State  v.  Williams,  tended  to  charge  but  a  single  prosecu- 
10  Humph.  (Tenn.)  loi,  which  treats  of  tion,  namely,  the  larceny  at  the  same 
articles  belonging  to  the  same  owner,  time  of  the  property  of  several  different 
and  State  v.  Nelson,  29  Me.  329,  which  persons,  only  one  count  is  necessary, 
treats  of  articles  belonging  to  different  but  the  court  is  not  bound  to  assume 
owners.  that  the  offenses  set  up  in  the  different 

1.  Alexander  v.  Com.,  90  Va.  811;  counts  are  one  and  the  same  offense. 

State  V.  Merrill,  44  N.  H.  624;  State  v,  although  they  are  alleged  to  have  been 

Ryan,  4  McCord  L.  (S.  Car.)  16.  committed  on  the  same  day.    Bushman 

S.  See  article  Indictmsnts,  InformAp  v.  Com.,  138  Mass.  507. 

TiONS,  AND  CoiiPLAiNTS,  vol.  lo,  p.  344.  Sorpliisaga.  —  An    indictment   which 

8.  Alabama.  —  Barber    v.    State,    34  sufficiently  charges  larceny  is  good  not- 

Ala.  213.  withsunding  it  is  informal  and  poorly 

Colorado.  —  Roberts    v.    People,    11  drawn  and  embraces  the  charge,  or  at- 

Colo.  213.  tempts  to  embrace  die  charge,  of  an- 

Illinois.  —  Waters  v.  People,  104  111.  other  offense,  because  under  the  statute 

544.  all  the  words  attempting  to  charge  such 

Indiana.  —  McCollough  v.  State,  132  other  offense  may  be  rejected  as  sur- 

Ind.  427.  plusage,  and  if  when  so  rejected  suffi- 

lowa.  —  State   v.   Elsham,   70  Iowa  cient  remains  to  charge  the  offense  of 

531.  larceny,  the  indictment  is  good.    Sute 

Lomisiana. — State  v.  Wren,  48  La.  v.  White,  129  Ind,  153;  State  v.  Heno. 

'Ann.    803:   State  v.  Moultrie,  33  La.  39  Minn.  464. 

Ann.  1146;  State  v.  Prince,  42  La.  Ann.  An  indictment  for  stealing  the  tern- 

817.  porary  use  of  a  horse  in  violation  of  a 

Maine. — State  v.  Hood,  51  Me.  363;  particular  statute  is  not  defective  be- 

Sute  r.  McAllister,  26  Me.  376.  cause  it  also  charges  the  stealing  of  the 

Massachusetts.  —  Com.  v.  Walker,  1^3  temporary  use  of  a  buggy,  the  latter 

Mass.  226:  Crowley  v.  Com.,  11  Met.  being  harmless  surplusage.    State  v. 

(Mass.)  575.  Darden,  117  N.  Car.  697. 

Ohio.  —  Barton  V.  Sute,  18  Ohio  221.  ''EmbettU,**  in    an    indictment   for 

Texas.  —  Irving  v.  Sute,  8  Tex.  App.  larceny,  may  be  rejected  as  surplusage. 

46;  Heineman  v.  Sute,  22  Tex.  App.  Cora.  v.  Simpson,  9  Met.  (Mass.)  138. 
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this  is  held  to  be  permissible  whether  the  offenses  charged  are  of 
the  same  or  different  degrees.* 

b.  Application   of  Rule  to   Particular  Cases.  —  The 

foregoing  rule  is  stated  in  its  general  application  to  the  joinder 
of  larceny  with  other  offenses  and  may  be  more  particularly 
stated  in  connection  with  special  kindred  offenses. 

Lareeny  and  Seoovering  Stolen  Property.  —  Thus,  separate  counts  for 
larceny  and  for  receiving  stolen  goods  may  be  joined  in  the  same 
indictment.* 

Bnrglary  and  Breaking  and  Entering.  —  In  like  manner  a  count  for 
larceny  may  be  added  to  one  for  burglary  or  breaking  and  enter- 
ing with  intent  to  steal,  under  statutes.  The  practice  of  joining 
these  offenses  is  very  common.' 

1.  State  V,  Hood,  51  Me.  364.  ure  to  aver  that  the  goods  are  the  same, 

S.  Alabama,  —  Broughton    v.    State,  if  their  description  identifies  them  as  the 

105  Ala.  103;  Oxx  V,  State,  107  Ala.  35.  same    and   there   was    no    motion    to 

Indiana,  —  Goodman    v.    State,    141  quash,  Whiting  v.  State,  48   Ohio  St. 

Ind.  35;   Gandolpho  v.  State,  33  Ind.  220. 

439.  Conntf  Charging  Diiferent  Persons  as 

Kansas, — State    v,     Blakesley,    43  ThiefandBeoeiTerBespeotively.  —  Differ- 

Kan.  250.  ent    persons     may    be    charged    re- 

Louisiana,  —  State  v,  Crosby,  4  La.  spectively,  in  separate   counts  of  the 

Ann.  434;    State  v,  Moultrie,  33  La.  same  indictment,  as  thief  and  receiver 

Ann.  1 146.  of  the  stolen    property.     Goodman  v, 

Maine,  — State  v,  Stimpson,  45  Me.  State,  141  Ind.  35;  Gandolpho  v.  State, 

608.  33  Ind.  439;    Com.  f.  Adams    7  Gray 

Massachusetts, — Com.   v,  Adams,  7  (Mass.)  43;  Rex  v.  Hartall,  7  C.  &  P. 

Gray  (Mass.)  43;  Com.  v,  O'Connell,  12  475,  32  E.  C.  L.  589:  Rex  v.  Wheeler,  7 

Allen  (Mass.)  451.  C.  &  P.  170,  32  E.  C.  L.  483.     Contra, 

Michigan,  — Brown    v.    People,    39  People  v,  Hawkins,  34  Cal.  181. 

Mich.  37.  Effect  of  Acquittal  on  Charge  of  Lar^ 

Missouri,  —  State  v,  Daubert,  42  Mo.  ceny,  —  If  in  one  count  one  person  is 

242.  charged  with  larceny  and  in  another 

New  York,  —  People  z'.  Infield,  (Gen.  count  another  person  is  charged  with 

Sess.)  I  N.  Y.  Crim.  Rep.  146.  receiving    the  stolen  goods,  knowing 

North  Carolina,  —  State  v.  Carter,  113  them  to  have  been  stolen,  a  conviction 

N.  Car.  640.  cannot  be  had  on  the  latter  count  if 

Ohio, — Whitingz/.  State,  48  Ohio  St.  there   is  an  acquittal  on  the   former. 

220.  State  V.  Antoine,  42  La.  Ann.  945. 

South  Carolina, — State  v,  Posey,  7  Keoeeiity  for  Separate  Conntf. — Larceny 

Rich.  L.  (S.  Car.)  484.  and  receiving  stolen  goods  cannot  be 

Tennessee,  —  Hampton    v.    State,    8  charged  in  the  same  count.     State  v. 

Humph.  (Tenn.)  69;    Cassels  v.  State,  Moultrie,  33  La.  Ann.  1146;  Trimble 

4  Yejg.  (Tenn.)  149;  Cook  v.  State,  16  v.  State,  18  Tex.  App.  632;  Gaither  v. 

Lea  (Tenn.)  461.  State,  21  Tex.  App.  527.     Centra^  State 

United    States,  —  U.   S,    v.    Prior,   5  v,  Halida,  28  W.  Va.  499.     See  further 

Cranch  (C.  C.)  37.  article  Receiving  Stolen  Property. 

England,  —  Rex  v,  Wheeler,  7  C.   &  8.  Dodd  v.  State.  33  Ark.  517;  State 

P.  170,  32  E.  C.  L.  483;  Rex  V.  Austin,  v.  Hood,  51  Me.  363;  People  v.  Rose, 

7  C.  &  P.  796,  32  E.  C.  L.  740.  (Buffalo  Super.  Ct.)  39  N.  Y.  St.  Rep. 

8ame  Offense  Charged.  —  Where  burg-  291.    See  article  Burglary,  vol.  3,  p. 

lary,    larceny,    and    receiving    stolen  736. 

goods  are  charged  separately  in  sep-  In  Indiana  the  joinder  of  counts  for 
arate  counts,  the  indictment  will  be  larceny  and  obtaining  goods  by  bur- 
construed  to  refer  to  one  and  the  same  glary  is  expressly  authorized  by  stat- 
transaction.  People  z/.  Rose,  (Buffalo  ute,  and  it  is  not  necessary  in  joining 
Super.  Ct.)  39  N.  Y.  St.  Rep.  291;  and  counts  for  larceny  and  obtaining  goods 
an  election  will  not  be  required  for  fail-  by  burglary  that  it  should  affirmatively 
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Lareeny  and  Bobbery.  —  Larceny  and  robbery  are  offenses  of  such 
a  nature  that  they  may  be  joined  in  separate  counts  of  the  same 
indictment.* 

Larceny  and  Embeulement.  —  As  a  general  rule,  larceny  and 
embezzlement,  when  relating  to  the  same  transaction,  may  be 
joined  in  separate  counts  of  the  same  indictment.* 

c.  Election.  —  The  foregoing  principles  are  subject,  however, 
to  the  rule  that  the  court  may  in  its  discretion  and  for  the  pur- 
pose of  protecting  the  accused  from  embarrassment  in  his  defense 
require  the  prosecution  to  elect  upon  which  count  it  will  pro- 
ceed.' 

V.  LfSTBTTCTlOVB  —  1.  Generally.  —  As  in  other  cases,  the  court 
should  submit  to  the  jury  the  issues  involved  in  a  prosecution  for 
larceny,  with  proper  instructions  as  to  the  law  governing  the  sub- 
ject.^   The  defendant  is  entitled  to  have  the  law  charged  upon 

appear  in  the  indictment,  or  in  either  essentially  different  and  depend  npon 

count  thereof,  that  the  goods  obtained  altogether  different  facts,  they  cannot 

by  burglary  were  the  same  as  those  be  joined  in  the  same  indictment  or  tn- 

made  the  subject  of  larceny,  but  it  is  formation.     People  v.  De  Coursey,  6i 

sufficient  that   the  contrary  does  not  Cal.  134;  People  r.  Clement,  (Cal.  1894) 

affirmatively  appear.     McCollough  v.  35  Pac.  Rep.  1022. 
State,  132  Ind.  427.  8.  See  the  general  treatment  of  this 

Conyietioii  for  One  Offnse.  —  If  the  two  subject  in  the  article  Indictments,  In- 

offenses  are  charged  in  separate  counts,  formations,  and  Complaints,  vol.  10, 

there  can   be   no  conviction  of  both.  p.  344,  in  addition  to  the  following  cases 

State    V,    McCIung,    35   W.    Va.    284.  pertaining  particularly  to  the  joinder 

Contra^   Dodd   v.   State,  33  Ark.    517;  of  larceny  and  other  offenses.     Roberts 

Speers  v.   Com.,   17  GratL  (Va.)  570.  v.  People,  11  Colo.  213;  McCollough  9. 

See  also  the  notes  in  the  last  preceding  State,  132  Ind.  427;  Lamphier  v.  State, 

subsection.  70  Ind.  ^'2o\ciAng  Bell  v.  State,  42  Ind. 

1.  Damewood  v.  State,  i  How.  335:  Mershon  v.  State,  51  Ind.  14: 
(Miss.)  262;  Com.  V.  Shutte,  130  Pa.  St.  Snyder  v.  State,  59  Ind.  105]:  State  r. 
272;  Mathews  v.  State,  10  Tex.  App.  Hocxl,  51  Me.  364;  State  v.  Nelson,  2q 
279.  Me.  329;  Com.  v.  Sullivan,  104  Mass. 

Sama  Traasaetlon.  —  There  may  be  a  552;    State    v,   Daubert,  42  Mo.   242; 

joinder  of  counts  for  larceny  and  rob-  State  v.  Hazard,  2  R.  I.  474. 

bery   where   they    refer   to    the  same  But  the  court  will  not  usually  require 

transaction.      People  v.  Callahan,    29  an  election  where  counts  are  properly 

Hun  (N.  Y.)  580;  Com.  v.  Shutte,  130  joined  as  indicated  in  the  subsections 

Pa.  St.  272.  last  preceding;    see  Orr  v.  State,  107 

Lareeay  as  Bailee  and  Bobbery.  —  The  Ala.  35:  State  v.  Daubert,  42  Mo.  242; 

offense  of  larceny   as  bailee   may  be  Huriburt  v.  State,  (Neb.  1897)  72  N.  W. 

joined  with  the  offense  of  robbery  in  Rep.  471 :  Whiting  v.  State,  48  Ohio  St. 

separate  counts,  and  there  may  be  a  220;    Womack   v.    State,   (Tex.   Crim. 

conviction  of  the  larceny  and  an  ac-  App.  1894)  25  S.  W.  Rep.  772;  and  it  is 

quittal  of  the  robbery.     Com.  v.  Shutte,  only   where    it   may   appear  that  the 

130  Pa.  St.  272.  rights  of  a  defendant  may  be  jeoparded 

LeKeeay  from  fke   Penon.  —  Larceny  or  prejudiced  that  the  state  will  be  re- 

from  the  person  and    robbery,  being  quired  to  elect  on  which  count  it  will 

offenses     of     different    characters    in  proceed  to  trial.     Shuman  v.  State.  34 

Georgia^  cannot  be  joined  in  the  same  Tex.   Crim.    Rep.   69.     See   the  cases 

indictment.    Doyle  tr.  State,  77  Ga.  513.  generally    in    the    preceding    subsec- 

2.  See  article  Embezzlement,  toI.  7,  tions. 

p.  449.  4.  See  generally  for  this  subject  the 

Wliere   fke   Ofibnees  Are  of  BUEBrent  article  Instructions,  vol.  11,  p.  47. 

Batuieo,  as  in   California^  where  it  is  Only  Imeo  LiTolTOd.  —  A  charge  on 

held  that  larceny  and  embezzlement  are  any   issue   is    only  appropriate   v  hen 
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every  defense  presented  by  the  evidence,  and  a  refusal  to  give  an 
instruction  covering  such  a  defense  as  a  part  of  the  law  of  the 
case  is  error.*  The  court  should  not  give  an  instruction  which 
will  leave  the  jury  free  to  convict  the  defendant  of  a  charge  not 
embraced  in  the  indictment.*  But  where  the  charge  conforms  to 
the  allegations  in  the  indictment  it  will  be  presumed  on  appeal 
and  in  the  absence  of  the  testimony  that  the  issues  involved  in 

some  evidence  is  introduced  in  support  Charged.  —  It  is  not  error  to  refuse  a 

of  such  issue.     Dal  ton  v.  State,  (Tex.  special  instruction,  however  correct,  if 

Crim.  App.  1894)  27  S.  W.   Rep.  259;  the  law  in  that  respect  has  been  once 

Ellis  V,  State,  (Tex.  Crim.  App.  1896)  correctly  given.    Phillips  zf.  State,  (Tex. 

38  S.   W.  Rep.  205;  Young  v.  State,  34  Crim.  App.  1895)  31  S.  W.  Rep.  644; 

Tex.  Crim.  Rep.  290.  Waidley  v.  State,  34  Neb.  250. 

Where  the  court  sufficiently  instructs        1.  Wilson  v.  State,  27  Tex.  App.  577; 

upon  the  Only  defense  relied  on,  it  is  Long  &.  State,  11  Tex.  App.  381;  Graff 

proper  to  refuse  any  other  charge  not  v.  People,  134  111.  380. 
called  for  by  the  evidence.     Prewitt  r.        Furohaae.  —  Where  the  defendant  sets 

State,  (Tex.  Crim.  App.  1895)  29  S.  W.  up  a  purchase  of  the  property  and  this 

Rep.  792.  issue  as  a  defense  is  made  by  the  evi- 

Prqjndidal  Thongh  Abstraetly  Corroot.  dence,  the  court  must  announce  the 
—  A  charge,  *'  Possession  of  the  per-  principles  of  law  governing  such  a  de- 
son  unlawfully  deprived  of  property  is  fense,  Wright  v.  State,  35  Tex.  Crim. 
constituted  in  all  cases  where  the  per-  Rep.  470:  Clayton  v.  State,  15  Tex. 
son  so  depiived  of  possession  is  at  the  App.  348;  Ray  v.  State,  13  Tex.  App. 
time  of  taking  lawfully  entitled  to  the  51;  Heath  v.  State,  7  Tex.  App.  464; 
possession  thereof  as  against  the  true  Vincent  v.  State,  9  Tex.  App.  303; 
owner,"  was  held  to  be  abstractly  cor-  Henry  v.  State,  9  Tex.  App.  358;  Mc- 
rect,  and  proper  if  there  was  evidence  Afee  v.  State,  i4Tex.  App.  668;  Faulk- 
in  the  case  tending  to  show  that  the  ner  z'.  State,  15  Tex.  App.  115;  and  an 
prosecutor  was  entitled  to  the  posses-  instruction  must  be  given  embracing 
si  on  as  against  the  defendant,  the  such  a  purchase,  either  in  the  affir  ma- 
owner,  but  there  being  no  evidence  to  tive  or  in  the  shape  of  an  exception  in 
this  effect  the  instruction  was  held  connection  with  the  possession,  Wright 
prejudicial  to  the  defendant.  McNair  v.  State,  35  Tex.  Crim.  Rep.  470;  but  it 
V.  State,  14  Tex.  App.  82.  is  sufficient  if  the  court  charges  on  the 

Theory  of  Prosecution  under  Indict"  purchase,  if  this  was  the  defense,  and 

ment  and  Proof.  —  Where,   under  the  the     defendant's     explanation     when 

indictment  as  presented  and  the  proof  found  in  possession,  though  the  court 

as  introduced,  the   only  theory  upon  fails  to  instruct  in  regard  to  the  de- 

which  the  prosecution  can  be  sustained  fendant's    explanation    in   connection 

is  that  at  the  time  the  defendant  ob-  with  recent  possession,  Thomason  v. 

tained  the  money  he  did  so  with  the  in-  State,  (Tex.  Crim.  App.  1897)  41  S.  W. 

tent  to  appropriate  it  to  his  own  use,  it  Rep.  638. 

being  admitted  that  he  obtained  it  with        2.  Thus,  an  instruction  that  the  un- 

the  consent  of  the  owner,   the  court  explained  possession  of  recently  stolen 

should  limit   the  consideration  of  the  property  is  presumptive  evidence  of 

jury  to  this  phase  of  the  case  only,  guilt,  and  that  if  the  jury  is  ^' satisfied 

Sanders  v.    State,   (Tex.   Crim.    App.  from  all   the  evidence    ♦    ♦    ♦    that 

1897)  42  S.  W.  Rep.  983.  the  possession  of  the  defendant  was  a 

Tbsft  Generally  and  Larceny  from  Per-  guilty  possession,*'  then  he  should  be 

eon.  —  Under  an   indictment  charging  convicted,  was  held  to  be  erroneous, 

theft  generally,  if  the  evidence  shows  because  under  it  the  defendant  could 

theft  or  larceny  from  the  person  the  be  found  guilty  of    receiving   stolen 

court  must  charge  as  to  that  offense,  property    knowing    it    to    have    been 

where  under  a  charge  of  the  former  stolen,  which  was  an  offense  materially 

there  may  be  a  conviction  of  the  latter,  different  from  that  with  which  he  was 

Dalton  V,  State,  (Tex.  Crim.  App.  1894)  charged.     State    v.   Tucker,   76    Iowa 

27  S.  W.  Rep.  259.  232.      See   further   article    Receiving 

(fecial   lastmction   on    Matter    Once  Stolen  Property. 
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the  trial  were  fully  submitted.  • 

2.  Definition  of  Offense.  —  It  is  incumbent  on  the  judge  to  give 
to  the  jury  an  accurate  definition  of  the  crime,  either  in  the 
language  of  the  law  or  in  his  own  language,*  but  it  is  sufficient 
if  the  charge  viewed  as  a  whole  sustains  the  usual  definition  of 
larceny.' 

3.  Valne.  —  Under  a  statute  making  the  enormity  of  the  offense 
and  the  punishment  therefor  dependent  upon  the  value  of  the 
property  stolen  with  respect  to  a  fixed  amount,  the  court  cannot 
refuse  an  instruction  that  if  the  jury  have  a  reasonable  doubt 
upon  all  the  evidence  as  to  the  value  of  the  property  being  greater 
than  the  amount  fixed  by  the  statute,  they  should  find  the  value 
to  be  of  a  less  amount.*     But  if  the  accused  is  charged  with  petit 

1.  Morris  V,  State,  (Tex.  Crim.  App,  of  C.  C.  McClure,"  etc.    Jones  r.  State, 
1893)  20  S.  W.  Rep.  979.  28  Tex.  App.  42.     To  the  same  point, 

2.  Lindley  v.  State,  8  Tex.  App.  446;  Woods  v.  State,  26  Tex.  App.  490.    See 
State  V,  Moore,  loi  Mo.  316.  supra^  III.  3.  k.  Want  of  Owner* s  Com- 

In  Illinois,  as  defined  by  the  statute,  sent, 

I  Starr  &  Curt.  Annot.  Stat.  (1896),  p.  8.  State  v,  Garvin,  48  S.  Car.  258. 

1316,  **  larceny  is  the  felonious  steal-  Insdyertont  MisiOTlieatloii  of  Tonu . — 

ing,  taking  and  carrying,  leading,  rid-  Where   by  a   mere    inadvertence    the 

ing,    or    driving    away    the    personal  court  in   charging   the  jury  used  the 

goods  of  another.*'     Under  this  defini-  word  "burglary"    instead    of   **  lar- 

tion  it  was  held  that  to  charge  a  felony  ceny,"  but  the  law  as  to  larceny  was 

it  must  be  alleged  that  the  defendant  given  throughout  the  charge,  the  error 

feloniously    stole,   took,    and    carried  was    harmless.     Oxford    v.   State,    32 

away,   etc.,   and    that   an    instruction  Tex.  Crim.  Rep.  272. 

that  **  larceny  is  the  felonious  taking  4.  State  v.  Thompson,  137  Mo.  620: 

and  carrying  away  the  personal  goods  State  v,  McCarty,  73  Iowa  si^foUev- 

of  another"  is  fatally  defective.     Hix  in^  State  v.  Wood,  46  Iowa  116:  but  in 

V,  People,  157  111.  385.  State  v,  Hessian,  58  Iowa  68,  where  an 

Consent  of  (hmer.  —  It  is  necessary  to  instruction  was  complained  of  because 
charge  that  the  taking  must  have  been  the  defendant  might  have  stolen  some 
without  the  consent  of  the  owner,  of  the  property  and  not  have  been 
Lindley  v.  State,  8  Tex.  App.  445;  guilty  of  the  offense  charged,  it  was 
Bawcom  v.  State,  41  Tex.  189;  Spruill  held  that  the  instruction  was  sufficienc, 
V.  State,  10  Tex.  App.  695;  Liitlejohn  the  court  saying:  "  If  the  value  of  the 
V.  State,  59  Miss.  276;  but  it  is  un-  stolen  property  did  not  exceed  twenty 
necessary  to  charge  in  regard  to  the  dollars,  the  defendant  might  nevenhe- 
want  of  consent  of  a  party  who  is  not  less  be  found  guilty  of  larceny  under 
named  as  owner,  Otero  v.  State,  30  the  indictment.  The  value  of  the 
Tex.  App.  450.  property  merely  fixes  the  punishment 
Joint  Ownership,  —  Where  an  indict-  to  be  inflicted  upon  the  offender.  The 
ment  alleged  joint  ownership  in  two,and  court  instructed  the  jury  that  they 
the  jury  were  instructed  that  '*  if  from  must  find  the  value  of  the  property 
the  evidence  adduced  in  this  case  you  which  was  stolen.  This  was  done,  and 
are  satisfied  beyond  a  reasonable  doubt  the  value  was  found  to  be  fifty  dollars." 
that  *  *  *  defendant  unlawfully  Sofldenej. — .Where  the  court  in> 
took  one  cow,  •  *  •  the  property  structs  the  jury  carefully,  upon  the 
of  Frank  Paxton  and  C.  C.  McClure,  question  of  value,  that  they  are  not 
without  the  consent  of  said  Paxton  and  bound  by  the  valuation  placed  upon 
said  McClure  or  of  either  of  them,"  the  articles  by  the  state's  witnesses, 
etc..  it  was  held  that  the  words  '*  or  of  but  can  judge  of  the  value  for  them- 
either  of  them  "  should  have  been  selves,  and  at  the  same  time  calls  at- 
om itted,  and  the  charge  as  to  consent  tention  to  the  importance  of  sucb 
have  been  **  without  the  consent  of  determination  by  pointing  ont  that 
Frank  Paxton  and  without  the  consent  the  defendant  cannot  be  convicted  of 
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larceny,  the  court  has  no  right  to  charge  the  statute  defining 
grand  larceny  nor  to  instruct  the  jury  that  they  should  inflict  a 
punishment  as  for  grand  larceny  if  the  defendant  is  convicted.  * 

4.  Ownership  and  PoMeiaion.  —  Where  the  statutory  definition 
of  larceny  requires  that  the  property  should  be  found  b}'  the  jury 
to  belong  to  a  third  person,  the  jury  must  be  so  instructed.* 

PoiMMion  of  BMently  Stolen  Proptrty. —  It  is  proper  to  submit  the 
question  of  explanation  of  possession  of  recently  stolen  property 
if  this  is  an  issue  presented  by  the  evidence.  The  court  is  not 
authorized  to  order  a  conviction  or  to  charge  the  jury  that  the 
defendant  is  guilty  as  a  presumption  from  the  evidence,*  but 

any  greater  offense  than  that  of  petit  Eyidenee  Tending  to  Show  Defendant 

larceny  should  the  value  of  the  articles  Owner. —  It  is    improper    to  refuse  a 

be   found   to  be  less  than  a   certain  charge  that  if  the  jury  believe  from  the 

amount,  if  the  jury  find  the  value  to  be  evidence  that  the  property  belongs  to 

greater  than  that  amount  and  render  a  any  one  other  than  the  party  in  whom 

verdict  accordingly  their  verdict  will  the  ownership  was  alleged  then  they 

not  be  disturbed.     People  v,  Alexan-  must  find   for  the    defendant,   where 

der,  (Supreme  Ct.)  33  N.  Y.  Supp.  830.  there  is  evidence  tending  to  show  that 

Value  Vot  Conteeted  —  Weight  of  Evl-  such  property  did  belong  to  another 
donee.  —  When  the  facts  aie  admitted  person,  namely,  to  the  defendant  him- 
to  be  true  or  are  placed  beyond  any  self,  as  of  course  there  could  be  no 
doubt  without  contest,  there  is  no  conviction  if  the  jury  found  according 
reason  why  the  court  may  not  so  as-  to  this  tendency  of  the  evidence, 
sume  the  value  proven  without  infring-  Barnes  v.  State,  103  Ala.  44. 
ing  the  rule  inhibiting  the  charge  upon  Xridence  Tending  to  Show  Varianee.  — 
the  weight  of  the  evidence.  Nelson  v.  So  where  the  exact  ownership  laid 
State,  35  Tex.  Crim.  Rep.  205;  States,  must  be  proved,  the  defendant  is  en- 
Burton,  (Iowa  1897)  72  N.  W.  Rep.  413.  titled  to  such  an  instruction,  as  proof 

Misdemeanor  Not  in  Issue.  —  Where  of  any  other  ownership  would  not  jus- 

the  only  testimony  fixes  the  value  at  tify  a  conviction,  Robinson  v.  State,  5 

an  amount   above    the    misdemeanor  Tex.  App.  519;    Kay  v.  State,  40  Tex. 

limit,    the    court    is    not  required   to  29;  and  he  is  entitled  to  such  an  in- 

charge  on  the  misdemeanor.    Young  struction  whether   it  is  requested  or 

V.  State,  34  Tex.  Crim.  Rep.  290.  not,  ^s  in  other  felonies,  Robinson  v. 

But  where  the   indictment  charges  State,  5  Tex.  App.  519. 

grand  larceny,  it  is  proper  to  instruct  Ownership  and  Poieeetion. —  In  Texas^ 

concerning  petit  larceny  where  the  evi-  if  an  indictment  alleges  ownership  and 

dence  on  the  trial  shows  the  value  of  possession  to  be  in  one  person  and  the 

the  property   to  be  within  the   latter  evidence  establishes  the  ownership  to 

offense.     State  v,   Donovan,    121    Mo.  be  in   that  person,  but  the  care  and 

496.     And  where  under  an  indictment  control  of  the  property  to  be  in   an- 

for    the    larceny    of    several    articles  other,  this  issue  should  be  submitted 

proof  makes  out  only  the  theft  of  a  to  the  jury  with  the  proper  instructions 

number  sufficient  in  value  to  make  the  as  to  the  necessity  of  proof  sustaining 

offense  petit  larceny,  the  court  cannot  the  allegation  of  ownership  and  pos- 

withdraw  from  the  jury  the  considera-  session.    White  v.  State,  33  Tex.  Crim. 

tion  of  that  offense.  People  v,  Comyns,  Rep.  94. 

114  Cal.  107;  but  under  such  circum-  8.  Pollard  v.  State,  33  Tex.   Crim. 

stances  an  instruction  on  petit  larceny  Rep.   197;    Blaker  v.   State,    130  Ind. 

must  be  given,  Lee  v.  State,  14  Tex.  203;  Hix  v.  People,  157  111.  385;  Stover 

App.  266.  v.  People,  56  N.  Y.  315;  Slate  v.  Smith, 

1.  Livingston  v.  State,  141  Ind.  134,  2  Ired.  L.  (N.  Car.)  402;    State  v,  Mc- 

holding  that  the  error  is  not  cured  by  Rae,  120  N.  Car.  608.     See  article  Zar. 

reason  of  the  fact  that  the  punishment  ceny.  Am.  and  Eng.  Encyc.  of  Law. 

actually   inflicted   is  one  which  could  The  Corpus  Delicti  must  be  proven, 

have  been  inflicted  for  petit  larceny.  and  the  charge  of  the  court  cannot  dis- 

8.  State  V,  Crow,  54  Mo.  App.  212.  pense  with  this  requirement.     Thomas 
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where  the  court  charges  fully  on  circumstantial  evidence,  it  is 

held  that  there  is  no  occasion  to  give  a  special  charge  at  the 
instance  of  the  defendant  on  the  possession  of  recent^  stolen 
property.^ 

6.  Intent  —  The  intent  as  an  element  in  the  definition  of  the 
offense  is  a  question  for  the  court  to  explain  to  the  jury ;  but 
whether  or  not  the  intent  is  expressed  at  any  particular  time  under 
the  testimony  is  a  question  for  the  jury  to  determine,*  and  an 

V,  State,  109  Ala.  25;    Bailey  v.  State,  whether  the  affirmative    allegation  of 

52   Ind.  462.     And   the   charge   must  guilt  was  proved  by  the  testimony  intro- 

not  instruct  the  jury  to  convict  upon  duced  on  both  sides,  and  by  the  evi- 

unexplained     possession     alone,     but  dence  which  consists  of  the  nonproduc- 

must  fairly  leave  to  the  jury  the  ques-  tion  of  testimony,  not  including  there- 

tion  of  reasonable  doubt  and  the  neces-  fusal  of  the  defendant  to  testify  if  there 

sity  of  proof  of  guilt  beyond  a  reason-  was  such  a  refusal."    See  also  Smith  v. 

able  doubt,  as  well  as  ih^ prima  facte  State,  58  Ind.  340;  Stover  v.  People,  56 

presumption  of  guilt.    Gran  v.  People,  N.  Y.  315;  Young  v.  State,  24  Fla.  147 

134  111.  380;    Smith  V.  State,  58  Ind.  [riV/M^  State  v.  Raymond,  46  Conn.  345; 

340;    Sute  V.   Wilson,  95    Iowa    341;  Stokes  i'.  State,  58  Miss.  677;  Stetc  ». 

State  V,  Walker,  41   Iowa  2i8;  Brooke  Smith,  2  Ired.  L.  (N.  Car  )402:  Bryant 

V,  People,  23  Colo.  375;  Stokes  v.  State,  v.  State,  16  Tex.  App.  144;    McCoy  ». 

58  Miss.   677;    Matthews  v.  State,   61  State,  44  Tex.  616;    Hall   v.  State,  8 

Miss.  156;  State  v.   Hodge,   50  N.  H.  Ind.  439]. 

526;    Stover  V.  People,  56   N.  Y.  315;  But  a  charge  which   instructs  that 

Thomason  v.  State,  (Tex.  Crim.  App.  when  the  explanation  given  by  the  de- 

1897)  41    S.   W.    Rep.   638.     See  also  fendant  is  reasonable,   etc..   and  the 

Wheeler  v.  State,  34  Tex.  Crim.  Rep.  state  fails  to  establish  its  falsity  the  ac- 

350,    (Tex.    Crim.    App.    1897)   41  S.  cused  must  be  acquitted,  is  not  open  to 

W.     Rep.    615;     McCarty     v.    State,  the  criticism  that  it  excludes  from  the 

36    Tex.    Crim.    Rep.    135;     Ray    v.  jury  the  reasonableness  of  the  ex  plana- 

State,   (Tex.   Crim.   App.   1897)  43  S.  tion  nor  that  it  imposes  upon  the  de- 

W.   Rep.   78;    Bazan    v.   State,   (Tex.  fendant  the  burden  of  proof.     Hyatt  9. 

Crim.  App.  1893)  24  S.  W.  Rep.  100;  State.  32  Tex.  Crim.  Rep.  580. 

Teague    v.   State.    (Tex.   Crim.    App.  And  an  instruction  that  *'  the  posses- 

1895)  31  S.  W.  Rep.  402;    Spillman  v,  sion  of  stolen  property  soon  after  the 

State,  (Tex.  Crim.  App.  1898)44  S^  W.  commission  of  a  theft  is  prima  facie 

Rep.  149.  evidence  of  the  guilt  of  the  person  in 

In  State  v,  Hodge,  50  N.  H.  526,  it  whose  possession  it  is  found,  and  is 

was  said:     "  If  the  jury  found  the  de-  sufficient  to  warrant  a  conviction,  un- 

fendant  had  the  property  in  his  posses-  less  other  evidence  in  the  case  or  the 

sion  after  it  was  stolen,  that  fact  was  surrounding  circumstances  are  such  as 

evidence  against  him.     If  they  found  to   raise  a   reasonable  doubt  of  such 

an  absence  of  explanatory  evidence  on  guilt,"  was  held  fairly  to  leave  to  the 

his  side,  under  circumstances   which  jury  the  question  as  to  whether  or  not 

tended  to  show  he  could  furnish  such  there  was  stolen  property,  when  read 

evidence,  that  fact  was  additional  evi-  in  connection  with  other  instructions, 

dence  against  him.     Rex  v,  Burdett,  4  which  is  permissible.     Keating  v.  Peo- 

B.  &  Aid.  162,  6  E.  C.  L.  433;  I   Phil-  pie,  160  111.  483;  Smith  v.  People,  103 

lipps  Ev.  598,  599  (4th  Am.  ed.);  J.  F.  III.  82,  where  a  charge  in  almost  the 

Stephen  Cr.  L,  303.     But  if  those  facts  same  words  was  held  good, 

were  found,  there  was  no  presumption  1.  Bonners  v.  State,  (Tex.  Crim.  App. 

of  law,  nor  was  the  burden  of  proof  1896)  35  S.  W.  Rep.  650. 

shifted.     The  state,  in  the  indictment,  8.  Miller    v.    People,    4    Colo.   182: 

made  an  affirmation  of  the  defendant's  State  v.  Coy,  119  N.  Car.  901;  State  v. 

guilt  which  the  defendant  traversed  in  Gaither,    72    N.    Car.    458;     State   v. 

his  plea.     The  state  had  the  affirmative  Hines,  (Idaho  1898)  51   Pac.  Rep.  9S4, 

and  the  burden  of  proof  which  belongs  holding  that  an  instruction  that  if  the 

to  the  affirmative.     The  question  from  jury  '*  believe  from  the  evidence  that 

the  beginning  to  the  end  of  the  trial,  was  the  defendant  had  no  felonious  intent 
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Intent. 


instruction  which  excludes  the  necessity  of  such  intent,  without 

which  the  larceny  could  not  be  committed,  is  erroneous  and  will 
not  support  a  conviction.* 

to  steal  the  property  described  at  the  mony  upon  that  point  is  that  of  the 
time  he  took  it,"  they  must  acquit,  accused  himself,  and  notwithstanding 
sufficiently  leaves  the  question  of  in-  the  testimony  is  contradicted  by  per- 
tent  to  the  jury;  Green  v.  State,  (Tex.  sons  in  whose  presence  he  testified  that 
Crim.  App.  1895)  33  S.  W.  Rep.  lao,  he  took  or  received  the  property.  Lit- 
holdin^  that  an  instruction  '*  If  from  tlejohn  v.  State,  59  Miss.  276. 
the  evidence  you  entertain  a  reason-  Degree  of  Offinse.  —  When  intent  is 
able  doubt  whether  defendant  intended  material  upon  the  question  of  the  de- 
to  appropriate  the  horse  to  his  own  use  gree  of  oflfense  committed,  the  defend- 
when  he  took  it,  if  you  find  he  took  it,  ant  is  entitled  to  an  instruction  cover- 
then  find  him  not  guilty,"  was  held  to  ing  the  law  on  the  point.  Bawcom  v. 
be  sufficient  on  the  question  of  intent.  State,  41  Tex.  193. 

In  Indiana^  where  larceny  may   be  1.  People  v,  Cheong  Foon  Ark,  61 

committed    by    wrongfully    obtaining  Cal.  527;  People  v.  Hendrickson,  18  N. 

possession   by  a  trick,  as  well  as  by  Y.  App.  Div.  404;   State  v.  Lackland, 

securing  the  property  by  stealth,  it  was  136  Mo.  26;   State  t^.  Moore,  loi  Mo. 

held  that  a  charge  upon  the  felonious  316;    Barnes    v.   State,  40  Neb.   546; 

intent,    though     not    sufficiently    ex-  Waidley  v.  State,  34  Neb.  250;  Mead  v, 

pressed,  if  correct,  will  not  be  suffi-  State,  25  Neb.  444;  Thompson  v,  Peo- 

cient  to  set  aside  the  verdict  in  the  ab-  pie,  4  Neb.  524.    See  also  supra^  III.  3. 

sence  of  request  for  additional  or  more  /.  The  Intent, 

definite    instructions    on    the    point.  "  Stealing "  Without  the  Word  "  Veloni- 

Crum  V.  State,  148  Ind.  401.  ovs."  —  An  instruction  that  the  law  is 

Dietinotion  between  Larosny  and  7ord-  that  "  when  by  means  of  fraud  or  ar- 

Ue  Treipais.  —  The  distinction  between  tifice,  or  any  other  kind  of  contrivance, 

larceny  and  forcible  trespass  is  clear  the  possession  of  property  is  fraudu- 

as  a  legal  proposition,  but  sometimes  lently  obtained    *    *    *    and  the  party 

it  is  difficult  to  draw  the  line  on  a  obtaining  this  possession  acquires  it  by 

given  state  of  facts,  and  in  cases  where  means  of  this  fraud  and  artifice  with 

there  is  evidence  from  which  the  jury  the  intention  of  stealing  it  when  he 

might  infer  that  the  taking  was  not  gets  possession  of  it,  then  the  crime  is 

fraudulent  it  is  the  right  of  the  defend-  larceny,'*  etc.,  is  good  without  using 

ant  to  have  them  clearly  instructed  as  the  word  "  felonious  "  before  the  word 

to  the  distinction  between  trespass  and  "stealing."    The  word  "steal,"  incom- 

theft;  but  whether  or  not  the  facts  in  mon  asVell  as  legal  use,  imports  a  lar- 

the  particular  case  constitute  the  one  ceny,  and  when  used  in  connection  with 

or  the  other  must  be  left  to  the  jury.  property  which  is  the  subject  of  larceny 

Colomdo,  —  Miller  v.  People,  4  Colo,  it  means  a  felonious  taking.     People  v, 

182.  Tomlinson,    102  Cal.    19  \ciiing  State 

Mississippi,  —  Liitlejohn  f.  State,  59  v.   Chambers,   2  Greene    (Iowa)    311; 

Miss.  276.  People  v.  Raschke,  73  Cal.  378;  People 

North  Carolina,  —  Stale  v.  Coy,  119  v,  Robertson,  3  Wheel.  Cr.  Cas.  (N.  Y. 

N.  Car.  901.  Gen.  Sess.)  181].     See  also  Barnes  v. 

South  Carolina,  —  State  v,  Watson,  7  State,  40  Neb.  546;  Ford   v.  State,  46 

S.  Car.  63.  Neb.  390,  distinguishing  Mead  v.  State, 

Texas,  —  Bray  v.  State,  41  Tex.  203;  25  Neb.  444,  and  Barnes  v.  State,  40 
Ains worth  v.  State,  11  Tex.  App.  344;  Neb.  545,  in  that  those  cases  were 
Neely  v.  State,  8  Tex.  App.  64;  Riojas  prosecutions  for  simple  larceny  in 
V.  State,  8  Tex.  App.  49;  Spinks  v,  which  the  felonious  taking  was  an  in- 
State,  8  Tex.  App.  125;  Landin  v,  gredient  of  the  offense. 
State,  10  Tex.  App.  63;  Isaacs  v.  State,  As  Used  in  the  Code^  the  term 
30  Tex.  451.  "  steal  "  includes  all  the  elements  of 

The  accused  is  entitled  to  such  an  larceny  at  common   law,   and    in  in- 

instruction  where  the  testimony  tends  structing  the  jur^  the  court  may  charge 

to  show  that  the  property  alleged  to  the  intent  by  using  the  word  **  steal;  " 

have  been  stolen  was  taken  openly  and  but  if  the  court  undertakes  to  define 

in  the  presence  of  the  owner  or  other  larceny  at  common   iaw,  all  the  ele- 

person,  notwithstanding  the  only  testi-  ments  of  that  offense  must  be  charged, 
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VL  yEEDlCT  AVD  JlTDOMEVT  —  1.  In  GeneraL  —  The  verdict,  as 
in  other  cases,  must  be  responsive  to  the  issues,*  and  the  jury 
must  act  within  the  limits  of  the  law  prescribing  their  duties  in 
each  particular  case.* 

2.  General    Yerdiot  —  Where  criminal    trials    are    conducted 

*'  according  to  the  course  of  the  common  law,"  a  general  verdict 
is  sufficient,  unless  it  is  otherwise  provided  by  statute,*  and  such  a 
verdict  establishes  all  the  material  facts  charged  in  the  indict- 
ment.*   But  it  is  sometimes  necessary  under  express  statutes  to 

and  an  instruction  is  erroneous  if  it  8.  Kollenberger  v.   People.  9  Colo, 

omits  to  charge  the  element  of  feloni-  233.     See  in  general  article  Verdict. 

ous  intent.     Barnes  v.  State,  40  Neb.  4.  Du  Bois  r.  State,  50  Ala.  139;  Peo- 

545.  pie  V,  Magallones,  15  Cal.  426;  Mason 

1.  For  general  treatment  of  verdicts,  v.  People.  2  Colo.  373;    State  v.  Ger- 

see  article  Verdict.  rish.  78  Me.  20;    State  v.  Somerville, 

Sibotof  B^eetedVerdiflt. —  If  the  ver-  21   Me.  20;  Com.  v,  Lavery.  loi  Mass. 

diet  is  not  responsive  to  the  issue,  and  207;  Cook  v.  State,  49  Miss.  8;  State  v. 

the  court  refuses  to  accept  it,  and  di-  Carter,  113  N.  Car.  640;  State  v,  Bar- 

rects  the  jury  to  further  consider  of  ber,    113  N.   Car.   712;    Wolverton  v. 

their  verdict,  the  rejected  verdict  will  Com.,  75  Va.  909. 

not  have  the  effect  of  acquittal  of  the  Where    the    jury   find    a  defendant 

offense  charged.    Alston  v.  State,  41  guilty  of  larceny  in  a  particular  case, 

Tex.  39.  the  law  construes  the  verdict  as  if  the 

8.  Genaral     Yerdiot  —  Awwnient     of  words  '  in  manner  and  form  as  charged 

Ponishment  for  Lower  Grade  of  OffeiUM.  —  in  the  indictment '  were  added  to  it. 

Under  an    indictment  which  charged  State  r.  Barber,  113  N.  Car.  711. 

horse  theft,  the  jury  returned  a  verdict  Laroeny  and  Burglary.  —  The  effect  of 

of '   guilty  of  theft  as  charged  in  the  a  general  verdict  where  the  defendant 

indictment,*'  and  assessed  the  punish-  is  charged  with  larceny  and  burglary  in 

ment  as  for  theft  of  an  inferior  degree  the  same  count  is  to  find  the  defendant 

of  the  horse  theft  charged  in  the  indict-  guilty  of  the  burglary, 

ment.     The   verdict    was   held   to    be  Georgia,  —  Yarborough   v.   State,  86 

good  over  an  objection  that  it  found  Ga.  3^. 

the  defendant    guilty    of    the  offense  Illinois,  —  Love    v.   People,   160  111. 

charged  in  the  indictment  and  assessed  503. 

a  punishment  not  provided   for    that  loigta.  —  State    v.    Shaffer,   59    Iowa 

specific  offense.     Foster  v.   State,   21  290. 

Tex.  A  pp.  80.  Massachusetts,  —  Com.   v.    Tuck,   20 

Where  a  prisoner^indicted  for  grand  Pick.  (Mass.)  358;    Com.   v.    Lowery, 

larceny  is  found  guilty  by  the  jury  in  149  Mass.  67;  Com.  v,  Hope,  22  Pick, 

manner  and  form  as  charged  in  the  (Mass.)   i;    Josslyn  v.   Com.,  6  Met. 

indictment,     and     sentenced     to    two  (Mass.)  240;    Kite  v.  Com.,    11   Met. 

years'  confinement  in  the  penitentiary,  (Mass.)  581. 

whereas  three  years  is  the  minimum  New  Hampshire, — State   v,    Moore, 

term  for  that  offense,  it  is  held  to  be  12  N.  H.  44. 

no  ground  for  a  new  trial,  as  it  suffi-  Virginia,  —  Butler  v.  Com.,  81  Ya. 

ciently  appears  that  the  jury  found  for  159;    Speers  v.  Com.,  17  Gratt.  (Ya.) 

a  lower  degree.     Wattingham  v.  State,  570. 

5  Sneed  (Tenn.)  64.  West  Virginia.  —  State  v,  McClung, 

Sorplvsago  —  Tiziiig      Pnniihmont.  —  35  W.  Va.  280. 

Where  the  jury  have  no  authority  to  fix  England,  —  Rex  v.  Withal,  i  Leach 

the  imprisonment,  that  part  of  a  ver-  C.  C.  88. 

diet  which  attempts  to  exercise  this  See  also  supra^  IV.   i.  Conviction  of 

power  may  be  rejected  as  surplusage.  Lesser  Offense. 

Harvey  v.  Com.,  23  Gratt.  (Va.)  941.  Defective  Deoeriptloii.  —  Under  a  gen- 

Adding  Words  Not  Necessary^  as  the  eral  verdict  of  guilty  the  court  may 

value  of  goods  found,  will  not  vary  the  strike  out  articles  defectively  described 

meaning  or  effect  of  the  verdict.     Tim-  or  enter  a  nolle  prosequi  as  to  them, 

mons  V.  State,  56  Miss.  786.  Com.  v,  Johnson,  133  Pa.  St.  293. 
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find  the  degree  of  the  offense,*  though  such  a  statute  has  no 
application  where  a  larceny  is  charged  which  is  not  susceptible  of 
division  into  degrees.' 

Vpon  fkifwnl  Connti.  —  A  general  verdict  of  guilty  on  an  indict- 
ment consisting  of  two  or  more  counts  charging  but  one  offense 
is  sufficient  without  specifying  the  count  on  which  the  verdict  is 
founded,'  as  it  is  also  held  where  distinct  offenses  which  may 
properly  be  joined  are  charged  in  several  counts  of  the  same 
indictment.* 

Sflbet  of  Yerdiot  on  One  Connt.  —  Where  there  is  a  verdict  of  guilty 
of  the  offense  charged  in  one  count,  without  reference  to  the 
charge  in  another  count  of  the  same  indictment,  this  is  in  effect 
an  acquittal  of  the  latter  charge.' 

3.  Finding  of  Valne.  —  In  some  states  it  is  necessary  that  the 

• 

1.  See  article  Verdict.  receiving,  knowing  the  tobacco  to  have 

2.  People  V,  Perez,  87  Cal.  122;  Peo-  been  stolen,"  the  verdict  as  to  the  de- 
ple  V,  Price,  67  Cal.  350*.  People  v.  fendant  B.,  taken  in  connection  with 
Manners,  70  Cal.  428;  People  v.  the  indictment,  is  sufficiently  clear  to 
Whitely,  64  Cal.  211.  show  a  conviction   upon    the   second 

8.  Hurlburt  v.  State,  (Neb.  1897)  72  count.    State  v.  Barber,   113  N.  Car. 

N.  W.  Rep.  471;    Langford  v.  People,  712. 

134  111.  444.    See  article  Verdict.  Diiforent  DogroM  of  the  Sams  Offnua. 

4.  Larceny  and  Seoeiying  Stolen  Goods.  —  Where  diffeient  decrees  of  the  same 
—  pnder  an  indictment  charging  lar-  offense  are  charged  in  separate  counts 
ceny  and  receiving  stolen  goods,  a  of  the  same  indictment,  a  general  ver- 
general  verdict  is  sufficient  if  there  is  diet  will  be  referred  to  the  highest 
evidence  to  sustain  it  on  either  count,  grade.  State  v.  Hood,  51  Me.  363. 
State  V,  Carter,  113  N.  Car.  640;  Sute  Bnrglary  and  LuMiaj,  —  In  State  v, 
V,  Stroud,  95  N.  Car.  626;  State  v.  Nicholls,  37  La.  Ann.  779,  it  was  held 
Baker,  70  N.  Car.  530;  State  v.  that  a  verdict  of  "  guilty  of  burglary 
Speight,  69  N.  Car.  72;  State  v.  Jones,  and  larceny  '*  responded  to  an  indict- 
82  N.  Car.  685;  Com.  v,  Stahl,  i  Pa.  ment  which  charged  both  burglary  and 
Super.  Ct.  Rep.  496;  Taylor  v.  State,  3  larceny  in  one  count,  and  was  equiva- 
Heisk.  (Tenn.)  460;  Rice  v.  State,  3  lent  to  a  verdict  of  guilty  as  charged 
Heisk.  (Tenn.)  215.  Contra,  State  v,  in  the  indictment,  and  sustained  a  sen- 
Major,  14  Rich.  L.  (S.  Car.)  76,  holding  tence  for  burglary  only.  See  also 
that  a  general  verdict  is  not  sufficient  State  v,  Crenshaw,  45  La.  Ann.  496, 
in  such  a  case,  because  the  two  offenses  applying  the  same  rule  to  a  general 
are  of  different  degrees.  verdict      where     the     offenses     were 

Under  an  indictment  charging  lar-  charged  in  separate  counts, 

ceny  in  one  count  and  receiving  stolen  Where  the  charges  are  contained  in 

goods  in  another  count,  a  verdict  of  separate  counts  as  a  part  of  the  same 

*'  guilty    as    charged    in    the    second  transaction,  a   judgment  may  be  ren- 

count  of  the  indictment,  to  wit,  of  re-  dered    on    either    count.     Lyons    v. 

ceiving  stolen  goods,  knowing,"  etc.,  People,  68  111.  271;  State  v,  Watson,  31 

was    held  good  as  a  general  verdict  Mo.  362. 

on  the  second  count.    Oxford  v.  State,  One  of  Two  Counts  Bad.  —  Where  one 

33  Ala.  416.  of  two  counts  is  bad  a  general  verdict 

Receiver  ami  Thief  Charged  in  Sepa*  will  be    referred   to    the  good  count. 

rate   Counts,  —  When  in  one  count  of  Com.  v,  Johnson,  133  Pa.  St.  293;  Rice 

an  indictment  a  defendant  is  charged  v.  State,  3  Heisk.  (Tenn.)  215;  State  v. 

with    stealing   and    in   another  a  co-  Watson,  31  Mo.  362;  Murphy  t^.  People, 

defendant    is  charged   with  receiving  104  111.  528. 

stolen  goods,  a  verdict  that  certain  of  5.  Guenther  v.  People,  24  N.  Y.  100; 

the  defendants  are  guilty  of  larceny  People  v.  Dowling,  84  N.  Y.  478.     See 

and  that  the  defendant  B.  is  '*  guilty  of  in  general  article  Verdict. 
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verdict  should  find  the  value  of  the  property  stolen,^  but  in  others 
this  is  not  necessary,  the  general  verdict  being  held  to  find  the 
truth  of  all  the  allegations  in  the  indictment,  including  that  of 
value.* 

4.  Jndpnent  —  The  judgment  must  conform  to  the  verdict,  and 
the  court  has  no  power  to  enter  a  finding  and  judgment  not 
authorized  by  the  verdict.* 

1.  Illinois.  — Love  v.  People,  i6o  111.  the  jury  on  conviction  shall  ascertain 

501;     Burke    v.    People,    148   III.    70;  and  declare  in  either  verdict  the  value 

Sawyer  v.  People,  8  111.  53;  Thompson  of  the  property  stolen.     The  jury  are 

V.    People,    125    111.    256;    Collins    v,  not  to  estimate,  but  must  determine. 

People,     39     111.     233;     Highland    v.  the  value  of  the  property.     McCormick 

People,  2  111.  392;  Williams  v.  People,  v.  State,  42  Neb.  866. 
44  111.  478.  S.  Du  Bois  V.   Sute,    50  Ala.   139, 

lovta.  —  Ray  v.  State,  i  Greene  (Iowa)  Mason  v.  People,  2  Colo.  373;  Smith  v, 

316.  State,  60  Ga.  431 ;   State  v.  Calwell,  43 

*  Minnesota,  —  State  v.  Coon,  18  Minn.  Minn.  378,  harmonizing  the  rule  with 

518,  wherein  the  ruling  is  restricted  to  the  decision  in  State  v.  Coon,  18  Minn, 

the  case  where  the  defendant  is  not  con-  518,  cited  in  the  last  preceding  note; 

victed  of  the  offense  charged.  Timmons  v.  State,  56  Miss.  786;  Cook 

Nebraska,  —  McCormick  v.  State,  42  v.   State,    49    Miss.    8    \distiMguiskin§ 

Neb.  866.  Shines  v.  Sute,  42  Miss.  333,  and  Unger 

New  Hampshire,  —  Locke  v.  State,  32  v.  State,  42  Miss.  642,  in  that  in  both 

N.  H.  106.  cases,  while  the  language  of  the  court 

See     also     People     v,    Alexander,  in  general  tetms  lays  down  the  neccs- 

(Supreme  Ct.)  33  N.  Y.  Supp.  830.  sity  of  the  verdict  finding  the  value  of 

Aggregate  Yalu*.  —  A  finding  of  the  the  stolen  property,  the  point  was  not 

aggregate    value    of    several    articles  at  issue  and  was  not  decided  in  either 

stolen  is  sufficient.    Clifton  v.  State,  5  case];  Schoonovcr  v.  State,  17  Ohio  Sl 

Blackf.  (lnd.)224;  Sute  v.  Murphy,  8  294;  State  v,  Kelliher,  (Oregon  1897)  50 
Blackf.  (Ind.)498.                                      -  Pac.  Rep.  532;  Howell  v.  State,  i  Ore- 

In  Jones  v.  State,  13  Ala.  153,  under  gon  242;   Com.  v,  Butler,  144  Pa.  St. 

an  indictment  charging  petit  larceny,  it  568;  Taylor  v.  State,  3  Heisk.  (Tenn.) 

was  held  that  a  verdict  which  failed  to  460;    State    v.    White,    25    Wis.   359; 

find   the    value    of  the  property   was  Poindexter  9.  Com.,  6  Rand.  (Va.)  668, 

erroneous,  but  that  the  error  was  one  holding  that  a  verdict  of  guilty  of  petit 

of  which  the  defendant  could  not  com-  larceny  under  an  indictment  charging 

plain,  having  no  effect  upon  his  guilt  grand  larceny  would  not  be  set  aside 

or  innocence,  but  being  important  only  as  erroneous. 

as  it  related  to  the  restitution  of  the        9.  See  in  general  article  Sentence. 
stolen  property.    See  also  Poindexter  v.        The  court  cannot  enter  a  finding  and 

Com  ,  6  Rand.  (Va.)  667.  judgment  for  grand  larceny  upon  an 

Yalua  of  Bank  SUls.  —  Where  an  in-  indictment     for    petit     larceny,     and 

dictment   charged  that  the  defendant  although  the  substitution  of  the  word 

stole  twelve  hundred  and  seventy  dol-  "  grand  "  in  the  place  of  "  petit  '*  is  in 

lars  in  current  bank  bills,  of  the  value  fact  a  clerical  error,  this  fact  cannot  be 

of  $1,270,  and  the  verdict  of  the  jury  assumed.      McCollough  v.   State,  132 

was  that  the  defendant  was  **  guilty  of  Ind.  427. 

larceny  of  twelve  hundred  and  seventy  Yvdiet  Authftriiiiig  Vo  Ittdgment. —  If 
dollars,  as  charged  in  the  indictment,"  the  verdict  is  one  which  the  law  does 
it  was  held  that,  though  the  verdict  did  not  authorize,  and  a  judgment  is  en- 
DO'v  in  terms  find  the  value  of  the  prop-  tered  thereon  and  the  jury  is  discharged 
erty,  it  was  sufficiently  certain  in  that  without  objection,  the  court  of  last  re- 
respect.     Hildreth  v.  People,  32  III.  36.  sort  will  reverse  and  remand  the  pris- 

B«t«HiMBtiaB«f  YalVA.  —  In  Nebraska^  oner  for  a  new  trial.     Murphy  v.  State, 

where  an  indictment  charges  larceny,  7  Coldw.  (Tenn.)  516. 
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LASCIVIOUS  COHABITATION. 

See  articles  ADULTERY,  vol.  i,  p.  305;  FORNICATION,  vol.  9, 

p.  64a;  LEWDNESS. 


"LPiSN  OF  THE  CASE. 

See  article  APPEALS^  vol.  2,  p.  373. 


LEADING  QUESTIONS. 

See  article  EXAMINATION  OF  WITNESSES,  vol.  8,  pp.  80,  lai. 


LEASE. 

See  article  LANDLORD  AND  TENANT,  ante,  p.  84s. 


LEAVE  OF  COURT. 

See  the  various  titles  in  this  work  upon  subjects  concerning  which  Leave  of 
Court  may  be  required^  and  consult  the  GenercU  Index. 


LEGACIES  AND  DEVISES. 

As  to  legaeUs,  see  article  LEG  A  TEES  AND  DISTRIBUTEES, 
devisesy  see  article  HEIRS  AND  DEVISEES,  vol.  lo,  p.  20. 
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LEGAL  CONCLUSIONS. 

By  Thomas  J.  Michie. 
I   OXVESAL  BlTLE,  I020. 

n.  Effect  of  Oehxiull  Bins,  1024. 

1.  Conclusions  of  Laiv  Need  Not  Be  Pleaded^  1024. 

2.  The  Allegation  of  a  Conclusion  of  Law  Raises  No  Issue^  1024. 

3.  A  Party  Is  Not  Bound  by  the  Allegation  of  a  Conclusian  of 

LaWy  1025. 

4.  A  Conclusion  of  Law  Need  Not  Be  Denied^  1025. 

5.  Conclusions  of  Law  Not  Admitted  by  Demurrer^  1026. 

6.  Surplusage^  1028. 

lU  What  Abe  Covclitsiovs  of  Law,  1030. 

1.  In  GenercU  —  Examples^  1030. 

2.  Construction  of  Contrcuts  and  Written  Instruments^  103& 

3.  Allegations  of  Duty^  104a 

4.  Foreign  Laws^  1041. 

5.  Frauds  1041. 

6.  Heirships  1042. 

7.  Indebtedness^  1042. 

8.  Statute  of  Limitations^  1044. 

17.  Allegatiovs  CovsisTiHa  of  Both  Law  aho  Fa€T»  1044. 
Y.  Appabeht  Covolitsiovs  of  Law,  1045. 

1.  In  General^  io45- 

2.  Negligence y  1045. 

3.  Title  to  Personal  Property^  1045. 

4.  Title  to  Real  Estate^  1045. 

VL  Whethee  the  Defect  Hay  Be  Bexedisd,  1045. 

C  ROSS-REFERENCES. 

As  to  Pleading  Legal  Conclusions^  see  also,  in  connection  with  this  arti- 
cle, articles  ACCORD  AND  SATISFACTION,  vol.  i,  p.  80; 
AMENDMENTS,  vol.  i,  p.  620;  ANSWERS  IN  CODE 
PLEADING,  vol.  i,  p.  807;  ASSIGNMENT  OF  ERRORS, 
vol.  2,  p.  963;  BILLS  IN  EQUITY,  vol.  3,  p.  357;  CERTIO- 
RARI, vol.  4,  p.  155;  COMPLAINTS  AND  PETITIONS 
IN  CODE  PLEADING,  vol.  4,  p.  612. 

L  Oeheeal  Bitle.  —  To  constitute  good  pleading  the  facts 
alone  must  be  alleged.  It  is  a  general  rule  which  applies  to  all 
pleadings,  whether  at  common  law,  in  equity,  or  under  the  codes, 
that  legal  conclusions  should  not  be  pleaded,  and  that  a  bill, 
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answer,  complaint,  declaration,  or  other  pleading  is  bad  if  it  con- 
tains nothing  more  than  the  bare  averment  of  a  legal  conclusion.* 


1.  Alabama.  —  Frazier  v.  Thomas,  6 
Ala.  169;  Stewart  v.  Hargrove,  23  Ala. 
429;  Savage  v.  Walshe,  26  Ala.  619; 
Cameron  v.  Abbott,  30  Ala.  416.  Com- 
pare Randolph  v,  Sharpe,  42  Ala.  265. 

Arkansas.  —  Tatum  v.  Tatum,  19 
Ark.  194;  Moore  v.  Nichols,  39  Ark. 
145;  Jackson  v.  Reeve,  44  Ark.  499. 

California.  —  Payne  v.  Treadwell,  5 
Cal.  310,  16  Cal.  246;  Curtis  v.  Rich- 
ards, 9  Cal.  39:  Duich  Flat  Water  Co. 
V,  Mooney,  12  Cal.  535;  Kinney  ». 
Osborne.  14  Cai.  114;  Levinson  v, 
Schwartz,  22  Cal.  232;  Nelson  v,  Mur- 
ray, 23  Cal.  338;  Wells  V.  McPike,  21 
Cal.  219;  People  v.  San  Francisco,  27 
Cal.  675;  Minturn  v.  Baylis,  33  Cal. 
129;  Stokes  V.  Geddes,  46  Cal.  17; 
Triscony  v,  Orr,  49  Cal.  613;  Matter  of 
Gharky,  57  Cal.  279;  Aurrecoechea  v, 
Sinclair,  60  Cal.  548;  Wheeler  v.  West, 
71  Cal.  128;  Hedges  v.  Dam,  72 
Cal.  523;  Turner  v.  White,  73  Cal. 
299;  Going  V.  Dinwiddie,  86  Cal.  639; 
Drew  ».  Pedlar,  87  Cal.  449:  Dyer  v. 
Bradley,  89  Cal.  560;  Bean  v.  Travel- 
ers* Ins.  Co.,  94  Cal.  583;  McConoughey 
z/.  Jackson,  101  Cal.  263;  Shea  z/.  John- 
son, 101  Cal.  455;  Hihn  Co.  v.  Fleck* 
ner,  106  Cal.  95. 

Colorado.  —  Winne  v.  Colorado 
Springs  Co.,  3  Colo.  158;  People  v, 
Lothrop,  3  Colo.  428. 

Connecticut.  —  Parmelee  v.  Baldwin, 
1  Conn.  317;  Atwood  v.  Welton,  57 
Conn.  524;  Hewison  v.  New  Haven,  34 
Conn.  136;  Hayden  z/.  Smithville  Mfg. 
Co.,  29  Conn.  561;  McCune  v.  Nor- 
wich City  Gas  Co.,3oConn.  523;  Nick- 
erson  v,  Bridgeport  Hydraulic  Co. 
46  Conn.  24;  Chesebro  v.  Babcock,  59 
Conn.  217;  Kellogg  v.  New  Britain,  62 
Conn.  232; 

Florida,  — Bucki  v.  Cone,  25  Fla.  i; 
Sammis  v,  Wightman,  31  Fla.  11. 

Georgia.  —  Whaley  «/.  Columbus,  89 
Ga.  781.' 

Illinois.  —  Compher  v.  People,  12  111. 
290;  Parks  t/.  Holmes,  22  III.  522;  New- 
ell f/.  Bureau  County,  37  111.  253; 
Hopkins  v.  Woodward,  75  III.  62;  Clay 
F.  i  M.  Ins.  Co.  V.  Wusierhausen,  75 
111.  288;  Kilgore  v.  Ferguson,  77  111.  215; 
People  V.  Crotty.  93  111.  189;  Kedzie  v. 
West  Chicago  Park  Com'rs,  114  III. 
281;  Greig  z/.  Russell,  115  III.  488;  Fish 
».  Farwell,  160  111.  236;  Schuchert  v. 
Wabash,  etc.,  R.  Co.,  to  III.  App.  399; 
Spahr  V.  Tarit,   23  III.   App.  420;  Mc- 
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Clellan  v.  Perry,  37  111.  App.  159:  Wilk- 
inson  v.  Gage,  40  111.  App.  603;  Gerritr 
v.  Brady,  44  111.  App.  203;  Ockenholdc 
V.  Frohman,  60  III.  App.  300. 

Indiana,  —  Harrington  v.  Witherow 
2  Blackf.  (Ind.)  37;  Divine  v.  State,  4 
Ind.  240;  Wilson  v.  Clark,  11  Ind.  386; 
Kern  v,  Hazlerigg,  11  Ind.  443;  Indian- 
apolis, etc..  R.  Co.  V.  Taffe,  11  Ind.  458; 
Sutherland  v.  Lagro,  etc..  Plank  Road 
Co.,  19  Ind.  194;  Indianapolis,  etc.,  R. 
Co.  V,  Bishop,  29  Ind.  203;  Armstrong 
V,  Cook,  30  Ind.  26;  Wills  v.  Wills,  34 
Ind.  106;  Clark  v.  Lineberger,  44  Ind. 
223;  Sim  V.  Hurst,  44  Ind.  579;  Patter- 
son V.  Lord,  47  Ind  205;  Franklin  L. 
Ins.  Co.  V.  Sefton,  53  Ind.  384;  State 
V,  Record,  56  Ind.  109;  Kellogg  v. 
Tout,  65  Ind.  152;  Jackson  School  Tp. 
V,  Farlow,  75  Ind.  121;  Caskey  v, 
Greensburgh,  78  Ind.  237;  Johnston 
Harvester  Co.  v.  Bartley,  81  Ind.  407; 
Copenrath  r.  Kienby,  83  Ind.  22; 
Booth  «/.  Cass  County,  84  Ind.  430; 
Krugg  V,  Davis,  85  Ind.  311;  Guerin 
V,  Kraner,  97  Ind.  536;  Logansport  v. 
La  Rose,  99  Ind.  128;  Louisville,  etc., 
R.  Co.  V,  Payne,  103  Ind.  187;  Har* 
ris  V,  Ross,  112  Ind.  316;  Kleyla  r 
Haskett,  112  Ind.  516. 

Iowa,  —  Cottle  v.  Cole,  20  Iowa  484; 
Thompson  v.  Cook,  21  Iowa  474;  Lane 
V,  Burlington,  etc.,  R.  Co.,  52  Iowa  18; 
Burt  V.  Decker,  64  Iowa  107;  Koon  v, 
Tramel,  71  Iowa  133. 

Kansas,  —  Stratton  v.  McCandless, 
27  Kan.  305. 

Kentucky.  —  Roots  v.  Merriwether,  8 
Bush  (Ky.)  401;  Com.  v.  Cook,  8  Bush 
(Ky.)  224;  Wing  v,  Hayden,  10  Bush 
(Ky.)  280;  Bentley  v.  Bustard,  16  B. 
Mon.  (Ky.)  685;  Ransdall  v,  Shrpp- 
shire,  4  Mete.  (Ky.)  329;  Camplin  v, 
Eads,  (Ky.  1894)  24  S.  W.  Rep.  1068; 
Clark  V,  Hart,  (Ky.  1895)  32  S.  W.  Rep. 
216. 

Maryland.  —  Gott  v.  State,  44  Md. 
337;  Lamm  v,  Burrell,  69  Md.  275: 
Chambers  v.  Chalmers,  4  Gill  &  J. 
(Md.)  420. 

Massachusetts,  —  Hollis  v,  Richard- 
son, 13  Gray  (Mass.)  394;  Flax  Pond 
Water  Co.  v.  Lynn,  (Mass.  1887)  9  N.  E. 
Rep.  837. 

Michigan.  —  Dubois  v,  Hutchinson, 
40  Mich.  264. 

Minnesota,  —  Clark  v.  Chicago,  etc.. 
R.  Co.,  28  Minn.  71;  Pinney  v,  Fridley, 
9   Minn.   34;    Knudson   z\  Curley,  30 
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TlM  Code  Qfitem  of  pleading  is  emphatically  a  fact  system.  Facts 
only  must  be  stated.  This  means  the  facts  as  contradistinguished 
from  the  law,  from  argument,  from  hypothesis,  and  from  the  evi- 
dence of  the  facts.  The  plaintiff  is  required  to  state  truly  and 
frankly  the  facts  constituting  his  cause  of  action,  and  must  not 
load  his  complaint  with  conclusions  of  law  and  narrations  from 
the  evidence.'     But  it  is  good  pleading,  under  the  code,  to  state 

Minn.  434;    Price  v.  Doyle,  34  Minn.  Ohio. — Mitchell  v.  Franklin  County, 

401.  25  Ohio  St.  143;    Peterson  v.   Roach, 

Missouri, — Turlcy   v,  Edwards,   18  32  Ohio  St.    374;  Pittsburgh,  etc.,  R. 

Mo.  App.689;  Pier  V.  Heinrichoffen,  52  Co.  v,  Moore,  33  Ohio  St.  384;  U.  S. 

Mo.  336.  Rolling  Stock  Co.  v,  Atlantic,  etc.,   R. 

Montana,  —  Parks     v.     Barkley,     i  Co.,  34  Ohio  St.  467;  Pel  ton  v.  Bemis, 

Mont.  517;  Power  r.  Gum,  6  Mont.  8.  44  Ohio  St.  58. 

Nebraska,  —  Scroggin     v.     National  Oklahoma.  —  Smith    v,   Kaufman,  3 

Lumber  Co.,  41  Neb.  200.  Okla.  571.                            * 

Nevada.  —  California  State  Tel.  Co.  Oregon.  —  Balfour  v.  Davis,  14  Ore- 

V.  Patterson,  i  Nev.  158.  gon  52. 

New  York.  —  Dorr  v.  Mills,  3  Civ.  Pennsylvania.  —  Sigua   Iron    Co.    v. 

Pro.  Rep.  (Brooklyn  City  Ct.)  7;  Swart  Vandervort,   164  Pa.  St.  574;  Com.  v» 

V.  Boughton,  35  Hun  (N.  Y.)  290;  Ralli  Allegheny  County,  37  Pa.  St.  287. 

V,  Equitable  Mut.  F.  Ins.  Co.,  16  Misc.  Tennessee.  —  Stover  v.  Alien,  6Heisk. 

Rep.  (N.  y.  Supreme  Ct.)  358;  Louis  v,  (Tenn.)  614, 

Belgard,  (Supreme  Ct.)  43  N.   Y.  St.  Texas,  —  Thotaipson    v.    Eanes,     32 

Rep.     766;     Chauvrant    v.    Maillard,  Tex.    192;    Wright    v.   McKenney,   34 

(Supreme  Ct.)  4  N.  Y.Supp.  127;  White  Tex.  570;  Sute  v,  Jefferson  Iron  Co., 

V.  Drake,  3  Abb.  N.  Cas.  (N.  Y.  Su-  60  Tex.  314;  Glasscock  v,  Hamilton,  62 

preme  Ct.)  134;  Casey  v.  Mann,  5  Abb.  Tex.  149. 

Pr.   (N.   Y.   Super.  Ct.)  91;   Carter  r.  Vermont. — Steams  v.  Steams,  30  Vu 

Koezley,  14  Abb.  Pr.  (N.  Y.  Super.  Ct.)  213. 

151;  Thompson  v.  Gould,  16  Abb.  Pr.  fVisconsin. — Holden    v.    Kirby,   21 

N.  S.  (N.  Y.  Supreme  Ct.)  428;  Litch-  Wis.  149;  Paine  v.  Comstock,  57  Wis. 

field   V.    Pelton.   6  Barb.  (N.   Y.)  188;  162;  Williams  2^.  Williams,  63  Wis.  72; 

Russell  V.  Clapp,  7  Barb.  (N.  Y.)483;  Warren  t^.  Putnam,  68  Wis.  481 ;  Brown 

Smith  V.  Lock  wood,   13  Barb.  (N.  Y.)  v.  Phillips,  71  Wis.   254;  Wakeley  v. 

209;    Van  Schaick  v.  Winne,  16  Barb.  Nicholas,    16    Wis.   588;    Arimond    v. 

(N.  Y.)95;  Taylor  v.  Atlantic  Mut.  Ins.  Green  Bay,  etc.,  Canal  Co..  31  Wis. 

Co.,  2  Bosw.  (N.  Y.)  116;  Prickhardt  v.  342. 

Robertson,  4  Civ.  Pro.  Rep.  (U.  S.  Cir.  (/nited  States.  — Gould  v,  Evansville, 

Ct.)  112;  Phlnney  v.  Phinney,  17  How.  etc.,  R.  Co.,  91  U.  S.  536;  Alabama  v. 

Pr.  (N.   Y.  Supreme  Ct.)  199;  Pierson  Burr,  115  U.  S.  424. 

V.  Cooley,  i  Code  Rep.  (N.  Y.  C.  PI.)  England.  —  Phillips  v.  Phillips,  4  0- 

92;    Sprague  v.  Parsons,  12  Daly  (N.  B.  Div.  130;  Cane  v.  Chapman,  5  Ad. 

Y.)  393;  Lipc  I'.  Becker,  i  Den.  (N.  Y.)  &  El.  647,  31  E.  C.  L.  404. 

571;  Lienan  v.  Lincoln,  2  Duer  (N.  Y.)  1.  California.  — Green  v.  Palmer,  15 

672;  Lawrence'  v.  Wright,  2  Duer  (N.  Cal.  411. 

Y.)  674;  Bentley  v.  Jones,  4  How.  Pr.  Dakota,  — Clay  County  v.  Simonson, 

(N.  Y.  Supreme  Ct.)  204;  McMurray  v.  i  Dakota  387. 

Gifford,   5  How.   Pr.  (N.   Y.  Supreme  Indiana,  —  Wills  v.   Wills,   34   Ind. 

Ct.)  14;    Coffin  V.  Grand  Rapids  Hy-  108. 

draulic  Co..  61  N.  Y.  SuperCt.  51;  Sco-  Iowa. — Sac    County  v.    Hobbs,   72 

field   V,    Whitelegge,   49    N.    Y.    261;  Iowa  69;  Lumbert  v.  Palmer,  29  Iowa 

People  V,  Highway  Com'rs,  54  N.  Y.  104;  Pfiffner  v.  Krapfel,  28  Iowa  27. 

279;  Sheridan  r.  Jackson.  72  N.  Y.  173;  Kansas,  —  Kansas  Pac.  R.  Co.  v,  Mc- 

Adams  v.  Holley,  12  How.  Pr.  (N.  Y.  Cormick,  20  Kan.  107. 

Supreme  Ct.)  330.  Kentucky. — Ransdall  v.  Shropshire, 

North  Carolina. — Moore  v.  Hobbs,  4    Mete.    (Ky.)  330;     Quisenberry    v, 

79  N.  Car.  537;  Lassiter  v.  Roper,  114  Artis,  i  Duv.  (Ky.)  30;  Preston  w.  Rob- 

N.  Car.  21.  erts,  12  Bush  (Ky.)  570. 
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facts  according  to  their  legal  effect.  A  material  fact  may  be 
pleaded  either  by  express  averment  or  by  the  averment  of  other 
facts  from  which  the  material  fact  is  necessarily  inferred.^ 

Missouri, — Wiggins  v.  Graham.  51  Came   of  Aetion.  —  In    Williams    v. 

Mo.  17;  Pier  v.  Heinrichoflfen,  52  Mo.  Knighton,  i  Oregon  234,  the  court  said: 

333;  Curran  v.  Downs,  3  Mo.  App.  468;  *'  Waiving  all  other  questions,  it  does 

Miles  V.  Jones,  28  Mo.  87;  Gamage  z/.  not  appear  that  the    note    was    due. 

Bushell,  I  Mo.  App.  418;  Kerr  v.  Sim-  This  cannot  be  implied  from  the  alle- 

mons,  82  Mo.  269;  See  v.  Cox,  16  Mo.  gations  that  he  [the  plaintiff]   has  a 

166.  cause  of  action  against  the  defendant. 

Montana,  —  Nichols  v,    Dobbins,    2  That    is    a    conclusion   of    law.     The 

Mont.  541;  Territory  v.  Hildebrand   2  pleader  should  state  the  facts  which  he 

Mont.  429:  Daniels  v,  Andes  Ins.  Co.,  thinks  give  a  right  of  action,  and  not 

2  Mont.  78;  U.  S.  V,  Williams,  6  Mont,  keep  back   those   facts  and  offer  the 

386.  court  his  opinion.     If  one  fact  neces- 

New    York.  —  People    v.    Highway  sary  to  a  right  of  action  be  omitted,  all 

Com'rs,  54N.  Y.  ^78;  Fisher  z^.  Charter  others  might  as  well,   and   the  com- 

Oak  L.  Ins.  Co.,  67  How.  Pr.  (N.  Y.  plaint  might  be  reduced  to  this.  '  that 

Super.  Ct.)  191;  Mann  v,  Morewood,  5  the    plaintiff    has    a    cause  of    action 

Sandf.  (N.  Y.)  557.  against  the  defendant  for  five  hundred 

South  Carolina,  — Wallace  v,  Colum-  dollars,  for  which  he  asks  judgment.' 

bia,  etc.,  R.  Co.,  34  S.  Car.  62.  The  complaint  is  insufficient,  and  the 

Texas. — Thompson     v,    Eanes,    32  judgment  must  be  reversed.'* 

Tex.  190;  Milburn  v.  Walker,  11  Tex.  Jndgment  hyDefknlt.  —  It  was  held  in 

329;    Moody   V.   Benge,   28  Tex.  545;  Williams  v,  Knighton,   i  Oregon  234, 

Jennings  v.  Moss,  4  Tex.  452;  Malone  that  a  complaint  which  only  states  a 

V,  Craig,  22  Tex.   609;  Parr  v,  Nolen,  conclusion  of  law  will  not  sustain  a 

28  Tex.  798;  New  York,  etc.,  R.  Co.  v,  judgment  by  default. 

Gallaher,   79  Tex.  685;    Gray  v,  Os-  Beal  Party  in  Interest.  —  In  Bentley 

borne,  24  Tex.  157.  v.  Jones.  4  How.  Pr.  (N.  Y.  Supreme 

The  allegations  should  be  such,  and  Ct.)  204,  the  court  said:  '*  I  have  just 

so  stated,  as  to  permit  a  distinct  tra-  had  occasion   to  hold,   in   Russell   v. 

verse  and  evolve  a  definite  issue.     Cook  Clapp  [4  How.  Pr.  (N.  Y.  Supreme  Ct.) 

V,  Warren,  88  N.  Y.  37.  347]*  that  an  allegation  in  a  pleading 

Facts  constituting  a  cause  of  action  that  a  party  to  an  action  is  not  the  real 

in  the  sense  of  the  code  are  physical  party  in  Interest  is  bad  upon  demurrer, 

facts  capable  of  being  established  by  It  is  so  for  the  reason  that  the  allega- 

oral  or  documentary  proof,  not  propo-  tlon  does  not  involve  a  traversable  fact, 

sitions  which  are  true  in  law.     Law-  but   merely   a  conclusion   of    law.     I 

rence  v.  Wright,  2  Duer  (N.  Y.)  673.  think  the  question  presented   by  this 

In  Gamage  z/.  Bushell,   i   Mo.  App.  demurrer  is  within  the  principle  of  that 

418,  the  court  said:  '*  There  can  be  no  decision.     What  is  the  issue  which  the 

doubt  that  the  intention  of  the  Practice  plaintiff  here  tenders?    It  is  whether  or 

Act  of  1849  was  to  make  all  pleadings  not  Zebulon  Jones  has  any  interest  in 

special,  to  abolish  general  averments  the  mortgaged    premises.      To  deter- 

stating  conclusions  of  law  in  a  declara-  mine    this,    it    must    be    ascertained 

tion  or  petition,  as  well  as  similar  gen-  whether  the    conveyance  to    him    by 

eral  averments  in  a  plea  or  answer.  Silas   L.   Jones  is  valid,   and  if  it  is. 

It  was  meant  that  the  pleadings  should  whether  he  has  been  legally  divested  of 

be  a  statement  of  the  facts  of  a  case  on  the  interest  thus  acquired.     The  facts 

both  sides:  not  of  the  evidence,  but  of  which  are  to  be  established  in  order 

the  facts  to  which  the  law  was  appli-  to  determine  these  questions  are  the 

cable."  proper  subjects  of  pleading,  and  not  the 

Alahama.  —  It  was  held,  however,  in  inferences  which  the  court  may  derive 

Randolph  v,  Sharpe,  42  Ala.  265,  that  from  those  facts  when  properly  pleaded 

the  system  of  pleading  established  by  and  proved.'* 

the  Alabama  Code  is  more  a  mere  state-  1.  Wills  v,  Wills,  34  Ind.  108;  Jones 
ment  of  legal  conclusions  than  of  the  v,  Louderman,  39  Mo.  288;  Jaccard  v, 
facts  which  constitute  the  cause  of  Anderson.  32  Mo.  188;  Lindsay  v.  Par- 
action.  See  supra^  the  Alabama  cases  sons  34  Mo.  422;  Simmons  v.  Belt,  35 
cited  in  the  preceding  note.  Mo.  461;  Bateson  v,  Clark,  37  Mo.  31; 
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IL  Effect  of  Obvsral  Bvls  —  1.  CondiisioBf  of  Law  Veed  lot 
Be  Pleaded.  —  As  it  is  bad  pleading  to  allege  leg^l  conclusions 
without  the  facts  from  which  they  arise,  it  follows  that  where  the 
facts  are  given  the  legal  consequences  which  flow  from  them  need 
not  be  stated.* 

2.  The  Allegation  of  a  CondufioiL  of  Law  Bailee  Vo  Inae.  — 
Neither  the  allegation  of  a  conclusion  of  law  nor  its  denial  in  a 
pleading  raises  an  issue.'    Therefore,  the  mere  averment  of  a 

Page  V.  Freeman,  19  Mo.  421;  Homire  be   taken    notice    of     without     being 

V,  Rodgers,  74  Iowa  395 ;  Rochester  R.  specially  pleaded.     It  is  sufficient  to 

Co.  V,  Robinson,  133  N.  Y.  242;  Boyce  v,  aver  the  facts  which  bring  the  indorser 

Brown,  7  Barb.  (N.  Y.)  80;    Pattison  within  the  operation  of  the    statute, 

V,  Taylor,  8  Barb.  (N.  Y.)  250;  Coggill  without  stating  in  terms  the  liability, 

V,  American  Exch,  Bank,  i  N.  Y.  113;  which  is  an  inference  of  law."     M'Gec 

Stewart  v,  Travis,  10  How.  Pr.  (N.  Y.  v.  Barber,  14  Pick.  (Mass.)  216. 
Supreme  Ct.)  148;  Bennett  v.  Judson,        Proper  Xdlsl  —  A  party  is  under  no 

21  N.  Y.  238;  Thayer  v.  Gile,  42  Hun  obligation  to  state  in  his  pleading  the 

(N.    Y.)  268;    Sullivan   v.   Iron  Silver  theory  of  law  upon  which  his  claim  is 

Min.  Co.,  109  U.  S.  550.  based;  he  is  required  only  to  state  the 

1.  Wills  V.  Wills,  34  Ind.  109;  Woot-  facts,  and  if  sufficient  to  constitute  a 

ten  V,  Burch,  2  Md.  Ch.  198;  Gibson  v.  cause  of  action  or  defense,  the  pleading 

BffcCormick,    10    Gill   &  J.  (Md.)   65;  is  not  demurrable   because   the  legal 

M'Gee  v.  Barber,  14  Pick.  (Mass.)  216,  effect  of  the  facts  is  not  stated,  or  even 

Buck  V.  Colbath,  7  Minn.  310;  Farron  because  the  proper  form  of  relief  is  not 

V.  Sherwood,  17  N.  Y.  230;  Whittlesey  demanded.      Hemingway  ».  Poucher, 

V,  Delaney,  73  N.  Y.  575;  Malcom  v,  98  N.  Y.  281.     See  the  article  Prayer 

O'Reilly,  89  N.  Y.   160;  Oneida  Bank  for  Relief. 

V.  Ontario  Bank,  21  N.  Y.  490;  Hem-        Wrongftil  Taking.  —  Where  the  facts 

mingway  v,   Poucher,   98  N.   Y.  287,  stated  in  a  complaint  show  a  wrongful 

Kenney  v.  New  York  Cent.,  etc.,   R.  taking,    it    is    not    necessary   for  the 

Co.,  15  Civ.  Pro.  Rep.  (N..Y.  Supreme  pleader  to  use  the  word  *'  wrongful  *' 

Ct.)  354;    Mason  v.  Carter.  8  S.  Car.  to  characterize  the  act  of  the  defcnd- 

104;  Lowry  v,  Jackson,  27  S.  Car.  323;  ant.     Buck  v.  Colbath,  7  Minn.  310. 
Seymour  r.  Maddox,  5  Eng.  L.  &  Eq.        S.  Triscony  r.  Orr,  49Cal.  617:  Bean 

268.  V.   Travelers*   Ins.  Co.,  94  Cal.   581; 

In  Kelley  r.  McGuire,   15  Ark.  555,  Turner  v.  White,  73  Cal.  301;  Hayden 

the  court  said:  "  There  can  benoques-  v.  Smithville  Mfg.  Co.,  29  Conn.  560: 

tion  of  the  soundness  of  the  rule  that  Chesebro   v,  BaU:ock,  59  Conn.  217; 

it  is  only  necessary  to  state  the  facts  in  Kellogg  v.  New  Britain,  62  Conn.  241; 

the  bill  in  chancery,  and  it  tends  to  People  v.  Crotty,  93  111.    190;  Merrigan 

prolixity,  and  is  generally  improper,  to  v.   English,   9  Mont.   123;    Strauss  v. 

state  matters  of  law,  unless,  perhaps.  Trotter,  6  Misc.  Rep.  (N.  Y.  C.  PI.)  78: 

law  and  fact  be  so  blended  as  to  render  Lamb  v,  Hirschberg,  i  Misc.  Rep.  (N. 

it  necessary.*'  Y.  C.  PI.)  108;  Humble  v.  Mebane,  89 

Indonsr.  — An  original  writ  was  in-  N.  Car.  415;  Baltimore,  etc.,  R.  Co.  v. 

dorsed  by  one  who  was  not  the  plaintiff  Walker,  45  Ohio  St.  583;  Pennsylvania 

in  the  writ,  and  the  defendant,  having  Co.  v,  Piatt,  47  Ohio  St.  380:  State  v. 

recovered  judgment  against  the  plain-  Kearns,  47  Ohio  St.  568;  Schaetzel  v. 

tiff,    sued    out  a  writ  of  scire  facias  Germantown  Farmers*  Mut.  Ins.  Co., 

against  the  indorser;    judgment    was  22  Wis.  413:  Williams  v,  Williams,  63 

given   against    the  indorser,    and    he  Wis.   72;  Ritchie  v,  McMuUen,  159  U. 

moved  in  arrest  of  judgment,  because  S.  241;    McKeoin  v.  Northern  Pac.  R. 

it  was  not  alleged  that  he,  b^  reason  of  Co.,   45    Fed.    Rep.   466;    Phinney   v. 

indorsing  the  writ,  became  liable  to  the  Mutual  L.  Ins.  Co.,  67  Fed.  Rep.  494. 
plaintiff   in    scire  facias.      The    court        Baistf   Vo    Imm.  —  In  McMurry  r. 

5aid:  "  It  was  not  necessary,  we  think,  Gifford,  5  How.  Pr.  (N.  Y.  Supreme  Ct. 

to  aver  that  by  force  of  any  law  of  this  14,  the  court  said.  "  The  first  answer 

commonwealth    the    indorser    became  is  bad      It  controverts  no  allegation  of 

liable;    the  staliiic  is  u  general  law,  to  the  complaint,  and  sets  up  no  new  mat- 
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legal  conclusion  does  not  warrant  the  introduction  of  evidence.* 

3.  A  Party  Is  Hot  Bound  by  the  Allegation  of  a  Conclusion  of  Law. 
—  It  has  been  held  that  a  pleader  is  not  bound  by  his  own  state- 
ments of  legal  inferences  if  they  are  repugnant  to  his  allegations 
of  fact  * 

4.  A  Conclusion  of  Law  Heed  Hot  Be  Denied.  —  A  pleader  is  under 
no  obligation  to  deny  the  legal  conclusions  set  out  in  the  plead- 
ings of  his  adversary ;  indeed,  it  would  be  improper  for  him  to 
do  so.     It  cannot  be  presumed,  therefore,  that  the  truth  of  such 

ter  in  bar.     The  complaint  states  facts  Dutch  Flat  Water  Co.  v.  Mooney,  12 

from  which  the  legal  conclusion  Is  that  Cal.  534. 

the  defendant  is  indebted  to  the  plain-  Denial  That  a  Bight  of  AAtion  Em  Aa- 
tiffs  in  the  amount  due  on  the  note.  cmed.  —  The  denial  that  an  action  has 
The  answer  virtually  admits  all  these  accrued  to  the  plaintiff  is  a  denial  of  a 
facts,  but  denies  the  conclusion  of  law.  mere  legal  conclusion,  and  tenders  no 
It  thus  presents  no  issue  of  fact  'hat  material  issue.  Schaetzel  v.  German- 
can  be  tried.  This  form  of  answer  has  town  Farmers'  Mut.  Ins.  Co.,  22' Wis. 
been  repeatedly  held  to  be  bad."  413. 

In  Pennsylvania  Co.  v,  Piatt,  47  Ohio        Indebtedneie.  —  In  Wells  v,  McPike, 

St.  380,  the  court  said:  *' The  answer  21  Cal.  219,  the  answer  did  not  deny 

does  not  controvert  the  making  of  the  the   sale  of   the  cattle  at   the  agreed 

contract  between  the  two  companies,  as  price,  which  was  the  cause  of  action  set 

alleged  in  the  petition,  but  denies  that  forth  in  the  complaint.     It  was  held 

the  Lake  Shore  company  intended  to  or  that  a  denial  of  the  indebtedness,  with- 

did  thereby  abandon  any  of  its  right  of  out  a  denial  of  the  facts  alleged  to  show 

way,  or  that  its  easement  or  right  of  the  existence  of  the  indebtedness,  was 

way  ceased  and  determined  by  virtue  but  the  denial  of  a  conclusion  of  law 

of  the  contract.     These  denials,  in  the  and  raised  no  issue.     See  also  Curtis  v. 

light  of  the  former  decision,  raised  no  Richards,  9  Cal.  39. 
issue  of  fact.     They  are  the  pleader's        1.  Koon   v,   Tramel,   71    Iowa    133; 

construction  of  the  contract,  and   his  People's  Mut.  Assur.  Fund  v,  Boesse, 

opinion  of  its  legal  effect."  92  Ky.  296;   Templeton  v.  Sharp,  (Ky. 

AetionofVoroelosore.  —  An  answer,  in  18S8)  9  S    W.  Rep.  697:  Griggs  z^.  St. 

an  action  of  foreclosure,  which  admits  Paul,  9  Minn.  246;  Price  v,  Doyle,  34 

the  making  of  the  mortgage  as  security  Minn.  401;    Wymore  First  Nat.  Bank 

for  a  debt  admits  the  cause  of  action;  v,  Myers,  44  Neb.  309;  Hatch  v,  Peet, 

and  a  denial  of  the  remaining  allega-  23  Barb.  (N.   Y.)  582;    Davis  z/.  Hop- 

tions  is  aimed  at  mere  legal  conclu-  pock,  6   Duer  (N.   Y.)  256;    Seeley  v. 

sions,  and  puts  nothing  in  issue.     Kay  Engell,  17  Barb.  (N.  Y.)  530;  Thomas 

V.  Churchill,   10  Abb.  N.  Cas.  (N.  Y.  «/.   Desmond,   12  How.   Pr.  (N.  Y.  Su- 

Supreme  Ct.)  83,  affirmed m  25  Hun  (N.  preme  Ct.)  321. 
Y.)  193.  In  an  Action  to  Foreclose  a  Mortgage  it 

MIm  Impriionment.  —  In  a  complaint  was  held  that  a  general  averment  that 

against  a  justice  of  the  peace  for  false  the  plaintiff's  mortgage  was  superior  to 

imprisonment,  an  allegation  that  such  a  mortgage  held  by  one  of  the  defend- 

imprisonment  is   unlawful  is  a  mere  ants  was  but  a  legal  conclusion,  and 

conclusion  of  law  and  tenders  no  issue,  did  not  warrant  the  admission  of  evi- 

where  no  facts  are  averred  to  show  the  dence  to  show  that  the  defendant,  when 

cause  complained  of  to  be  wrongful  or  he  took  the  mortgage,  had  actual  notice 

unlawful.     Going  V.  Dinwiddie,  86  Cal.  of  the  plaintiff's  equity.     Such  notice 

638.  should  have  been  pleaded  If  the  plaintiff 

7orfeitnre.  —  The      defendant      an-  intended    to    rely    upon  it      Koon  v 

swered^  averring  that  the  plaintiff,  by  Tramel,  71  Iowa  132. 
failure  to  comply  with  the  rules,  regu-        2.  In  Brown  v.  Newall,  2  Myl.  &  C. 

lations,  and  customs  of  the  mining  dis-  576,  the  Lord  Chancellor  said:  "  It  is 

trict,  had  lost  whatever  right  he  had.  a  rule  of  pleading  that,  although  a  party 

The  court  held  that  the  general  alie|^a-  is  bound  by  the   facts  which  he  states, 

tion  of  forfeiture  was  a  legal  conclusion  he  is  not  bound  by  his  statement  of  the 

upon  which  no  issue  could  be  taken,  legal  consequences  of  those  facts." 
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allegations  is  admitted  because  not  denied.^ 

5.  Conclusions  of  Law  Hot  Admitted  by  Demurrer.  —  As  a  corollary 
to  the  preceding  rule,  viz.,  that  the  truth  of  a  legal  conclusion  is 
not  admitted  by  the  adversary's  failure  to  deny  it,  it  follows 
that  such  conclusions  are  not  admitted  by  a  general  or  special 
demurrer  to  the  pleading  which  contains  them.*    Thus  averments 

1.  Parks  V.  Heman.  7  Mo.  App.  17;  upon  the    facts,    and    these    are    not 

Hoopes  V,  Meyer,  i  Nev.  444;  Kay  v,  stated." 

Churchill,    10    Abb.   N.   Cas.   (N.    Y.        BeTOoabUit^ofPOwtrtf  Attonuy.  —  In 

Supreme  Ct.)  85,  affirmedXn  25  Hun  (N.  Farrell  v.  Amberg,  8  Misc.  Rep.  (N.  Y. 

Y.)  193;  Allen z/.  Malcolm.  12  Abb.  Pr.  C.   PI.)  325,  the  court  said:    "Again, 

N.   S.   (N.   Y.   C.    PI.)  337;    Stuart  v.  any  allegation  that  the  power  of  attor- 

Binsse,  loBosw.  (N.  Y.)446,  Barton  t^.  ney   was  revocable    and   revoked    by 

Sackett,  3  How.  Pr.  (N.  Y  Supreme  Ct.)  set  vice  of  notice  of  revocation  implies 

358;  St.  James  Church  v.  Huntington,  no  more  than   the  statement  of  legal 

82  Hun  (N.  Y.)  138;  Rutter  V.  Henry,  conclusions,  not  of  facts,  and  so  for 

46  Ohio  St.  274;  Lake  v.  Steinbach,  5  that  reason  also  was  not  admitted  be- 

Wash.  663.  cause  not  denied.    The  allegation  of  a 

Damage  VMtaat.  —  It  has  been  held  legal  conclusion  is  an  immaterial  aver- 
that  where  a  plea  to  a  declaration  in  re-  ment.  Scofield  v  Whitelegge,  49  N. 
plevin,  setting  up  the  defense  that  the  Y.  259;  People  v.  Highway  Com'rs,  54 
animals  in  question  were  taken  damage  N.  Y.  276.  Only  material  matter  not 
feasant  and  distrained  under  the  stat-  controverted  by  answer  or  reply  shall 
ute,  merely  alleged  that  said  animals  be  taken  as  admitted.'* 
were  wrongfully  upon  the  defendant's  Denial  Said  Hot  to  Be  Impraper.  —  The 
premises,  it  alleged  a  mere  conclusion  court  said  in  Hoopes  v,  Meyer,  i  Nev. 
of  law,  and  not  a  traversable  averment  444:  '  It  is  not  necessary  to  deny  mere 
of  fact  which  a  jury  can  determine,  conclusions  of  law.  It  is  sometimes 
Spahrr.  Tartt,  23  III.  App.  421.  difficult  to  say  whether  an  allegation 

Petition  for  Boadi.  —  A  bill  asking  for  in  a  complaint  is  a  mere  averment  as 
an  injunction  against  the  occupation  of  to  a  conclusion  of  law,  or  whether  it 
a  public  street  by  a  railroad  company  also  contains  some  averment  of  a  ma- 
alleged  that  there  was  no  such  petition  terial  fact.  It  is,  therefore,  not  im- 
of  the  property  owners  as  the  Illinois  proper  in  a  pleader,  out  of  abundance 
statute  requires.  This  was  held  to  be  of  caution,  to  deny  all  the  material 
an  averment  of  a  mere  conclusion  of  allegations  in  a  complaint  which  are 
law,  and  therefore  not  traversable,  untrue,  although  some  of  them  may  be 
Schuchert  v,  Wabash,  etc.,  R.  Co.,  10  rather  conclusions  of  law  than  facts 
111.  App.  399.  from  which  such   conclusions  of  law 

Burning   at   Large.  —  In    Rutter   v,  are  to  be  drawn.*' 
Henry.  46  Ohio  St.  272,  it  was  held  that       Vot  Improper  to  Inoert.  —  In  Contee  v, 

an  allegation  that  a  horse  was  unlaw-  Dawson,  2  Bland  (Md.)  268,  the  court 

fully  running  at  large  was  not  a  suffi-  said:  "  But,  although  parties  maybe 

cient  averment  that  it  was  running  at  indulged  in  a  brief  expression  of  their 

large  in  violation  of  the  provisions  of  opinions  as  to  the  law  arising  out  of 

Rev.  Stat.  Ohio,  §  4202,  which  author-  the  facts  they  set  forth,  and  the  doing 

izes  the  impounding  of  estrays.     The  so  may  in  many  cases  be  received  as  a 

court  said:  *'  It  is  assumed  by  counsel  usefulindicationof  the  objects  they  aim 

for  defendant  that  the  plaintiff  admit-  at,  yet  there  is  no  absolute  necessity, 

ted,  by  not  denying,  that  the  horse  was  in  any  case,  to  make  any  statement 

'unlawfully  running  at  large,'  as  it  is  or  allegation   as   to  the   legal    conse- 

alleged  in  the  answer.     This  view  mag-  quences  of  any  facts,  since  it  is   the 

nifies  the  legal  significance  of  this  aver-  peculiar  and  exclusive  duty  of  the  court 

ment.     It  means  no  more  than  that  the  to  pronounce  what  is  the  law  arising 

horse  was  running  at  large  —  whatever  out  of  any  combination  of  facts  which 

that  is.     The  meaning  is  not  enlarged  may  be  regularly  brought  before  it." 
by  the  epithet  employed.     It  involves        8.  See  article  Femurrers,  vol.  6,  p 

no  issuable  fact.     Whether  it  was  un-  336.  and  see  the  following  cases: 
lawfully    running    at    large    depends        Illinois, — Greig  z*.  Russell,  115   111. 
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Demurrer. 


in  a  complaint  as  to  the  meaning  or  contents  of  a  paper  set  forth 


489;  Newell  V,  Bureau  County,  37  111. 
256;  Compher  v.  People,  12  111.  293. 

Maryland.  —  Ulman  v.  Charles  Street 
Avenue  Co.,  83  Md.  144. 

Massachusetts.  —  Tompson  v.  Na- 
tional Bank,  106  Mass.  131;  Everett  v. 
Drew,  129  Mass.  151;  Jones  v,  Dow, 
137  Mass.  121;  Millarti  v.  Baldwin,  3 
Gray  (Mass.)  486;  HoUist^.  Richardson, 
13  Gray  (Mass.)  392;  Lynch  v,  Forbes, 
161  Mass.  310. 

Michigan.  —  Dubois  v.  Hutchinson, 
40  Mich.  262. 

Minnesota.  — Griggs  v.  St.  Paul,  9 
Minn.  246. 

Mississippi.  —  Perkins  v.  Guy,  55 
Miss.  178. 

Montana,  —  Boley  v,  Griswold,  2 
Mont.  450;  McCormick  v.  Riddle,  lo 
Mont.  470. 

Missouri,  —  Bradley  v.  Franklin 
County,  65  Mo.  638;  Kerr  v,  Simmons, 
82  Mo.  275;  Kleekamp  v.  Meyer,  5  Mo. 
App.  444. 

New  York.  —  Alamango  v.  Albany 
Countv,  25  Hun  (N.  Y.)  551;  Angell  v. 
VanSchaick,  56  Hun(N.  Y.)256;  Doug- 
las V.  Phenix  Ins.  Co.,  63  Hun  (N.  Y.) 
398;  Farrell  v,  Amberg,  8  Misc.  Rep. 
(N.  Y.  C.  PI.)  225;  Buckley  v.  Harri- 
son, 10  Misc.  Rep.  (N.  Y.  C.  PI.)  693; 
Kinnier  z/.  Kinnier,  45  N.  Y.  539;  People 
V.  Highway  Com*rs,  54  N.  Y.  279; 
Buffalo  Catholic  Institute  v.  Bitter.  87 
N.  Y.  256;  Walsh  V.  New  York,  etc., 
Bridge,  96N.  Y.  438;  Bogardus  v.  New 
York  L.  Ins.  Co.,  loi  N.  Y.  337;  Mas- 
terson  v.  Townshend,  123  N.  Y.  458; 
White  V.  Brown,  14  How.  Pr  (N.  Y. 
Supreme  Ct.)  286;  Talcott  v,  Buffalo, 
125  N.  Y.  284;  Jordan  v.  National  Shoe, 
etc.,  Bank,  74  N.  Y.  467;  Rauh  z/.  Pub- 
lic Parks,  66  How.  Pr.  (N.  Y.  Supreme 
Ct.)  368. 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  33  Ohio  St.  392;  Peterson  v. 
R^ich.  32  Ohio  St.  378;  Finch  v.  Board 
of  Elucation,  30  Ohio  St.  41;  Mitchell 
V.  Franklin  County,  25  Ohio  St.  153; 
Baltimore,  etc.,  R.  Co.  v.  Wilson,  31 
Ohio  St.  558. 

Oregon.  —  Longshore  Printing  Co.  v. 
Howell,  26  Oregon  527. 

South  Carolina.  —  Tutt  v.  Port  Royal, 
etc.,  R.  Co.,  28  S.  Car.  397. 

Texas.  —  Hoi  man  v.  Criswell,  13  Tex. 

43. 

IVisconsin.  — Brown   v.    Phillips,    71 

Wis.  255;  State  v.  Collins,  5  Wis.  347. 

United  States.  —  Pullman  Palace  Car 


Co.  V.  Missouri  Pac.  R.  Co.,  11  Fed. 
Rep.  636,  115  U.  S.  596;  Dillon  v.  Bar- 
nard, 21  Wall.  (U.  S.)  437;  Chicot 
County  V.  Sherwood,  148  U.  S.  536; 
Interstate  Land  Co.  v.  Maxwell  Land 
Grant  Co.,  139  U.  S.  577;  Pennie  v. 
Reis,  132  U.  S.  469;  Gould  v.  Evansville, 
etc.;  R.  Co.,  91  U.  S.  536. 

England. — Cuthbert  v.  Creasy,  6 
Madd.  189;  Nesbittz/.  Berridge,  8  L.  T. 
N.  S.  76;  Glenville-Murray  v.  Claren- 
don, L.  R.  9  £q.  11;  Ellis  v.  Colman, 
25  Beav.  662. 

Vot  Admitted  by  Bemumr.  —  The 
court  said  in  Pennie  v.  Reis,  132  U.  S. 
469:  *'  The  petitioner  now  contends  that 
these  several  allegations  are  to  be 
taken  as  literally  true,  from  the  fact 
that  the  treasurer  demurred  to  the 
petition.  But  a  demurrer  admits  only 
allegations  of  fact,  and  not  conclusions 
of  law.  When,  therefore,  a  plaintiff 
relies  for  recovery  upon  compliance 
with  the  provisions  of  a  statute,  and 
attempts  to  set  forth  conformity  with 
them,  the  court  will  look  to  that  statute 
and  take  the  allegations  as  intended  to 
meet  its  provisions,  notwithstanding 
the  inaccuracy  of  any  statement  re- 
specting them.  If  the  pleading  mis- 
states the  effect  and  purpose  of  the 
statute  upon  which  the  party  relies,  the 
adverse  party,  in  demurring  to  such 
pleading,  does  not  admit  the  coriect- 
ness  of  the  construction,  or  that  the 
statute  imposes  the  obligations  or  con- 
fers the  rights  which  the  party  alleges." 

Mutual  Aoooonts.  —  An  allegation  in  a 
bill  in  equity  that  mutual  accounts 
exist  between  the  defendant  and  the 
plaintiff  is  not  admitted  upon  demurrer 
by  a  failure  to  deny  the  existence  of 
such  mutual  accounts.  Frietas  v.  Dos 
Santos,  I  Y.  ^  J.  574. 

Domeetio  Corporation.  —  An  averment 
in  a  complaint  that  the  defendants  are 
a  domestic  corporation  was  held  to  be 
the  allegation  of  a  conclusion  of  law, 
and  therefore  not  admitted  on  demur- 
rer. Rauh  V.  Public  Parks,  66  How. 
Pr.  (N.  Y.  Supreme  Ct.)  368. 

Foreign  Laws.  —  In  Kinnier  v.  Kin- 
nier, 45  N.  Y.  535,  it  was  held  that 
allegations  in  general  terms  that  a  judg- 
ment was  void  in  the  state  of  Illinois, 
and  other  matters  as  to  the  law  of  that 
state,  were  averments  of  legal  conclu- 
sions, and  not  to  be  deemed  admitted 
on  demurrer. 

Qualified     Elector.  —  In     an    action 
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therein,  or  annexed  to  or  made  part  thereof,  are  not  admitted  by 
demurrer.* 

6.  Surpliuage.  —  Every  fact  which  the  party  must  prove  to 
sustain  his  pleading  must  be  averred,*  and  mere  legal  conclusions, 
improperly  inserted,  are  of  no  effect,  and  may  be  ignored  by  the 
court,*  or  they  may  be  treated  as  mere  surplusage  and  stricken 
out  on  motion.*     Surplusage  alone,  however,  will  not  vitiate  a 

• 

against  inspectors  of  election  for  refus-  Leiand,  2  Duer  (N.  Y.)  509;  Mann  v. 

ing  to  receive  the  vote  of  a  woman,  Morewood,  sSandf.  (N.  Y.)564;  Garvcy 

allegations  in  the  complaint,  that  the  v.  Fowler,  4Sandf.  (N.  y.)665;  WooUcjr 

plaintiff    **  was     a    legally     qualified  v.  Newcombe,  58  How.  Pr.  (N.  Y.  C. 

elector,"  and  **  was  entitled  to  vote  "  PI.)  480,   affirmed   in    87   N.    Y.    605; 

at  such  election,  were  held  to  be  bare  Tompkins  v.  Augusta,  etc.,  R.  Co.,  33 

conclusions  of  law  and  not  admitted  by  S.  Car.  216,  Wallace  v.  Columbia,  etc., 

demurrer.     Brown  v.  Phillip?,  71  Wis.  R.  Co.,  34  S.  Car.  62. 

254.  8.  Spargur  v.  Romine,  38  Neb.  736; 

Entitled  to  Judgment.  —  In  Holman  v.  Board  of  Education  v,  Shaw,  15  Kan. 

Criswcll,    13  Tex.   44,  the  court  said:  33;     Hall    v.    Spaulding,     42    N.    H. 

"  It  is  true  that  the  plaintiff  has  alleged  262;  Buffalo  v.  Holloway,  7  N.  Y.  498; 

that  he  is  entitled  to  judgment.     But  Jones  v.   Phoenix  Bank,  8  N.  Y.  238; 

this  is  a  legal  conclusion  drawn  by  the  Allen  v,  Patterson,  7  N.  Y.  478;  Boyce 

pleader  from  the  facts  stated.     It  is  not  v.  Brown,  7  Barb.  (N.   Y.)85;  Hall  v. 

a  fact,  and  consequently  is  not  admit-  Bartlett,  9  Barb.  (N.  Y.)  301;  Schenck 

ted  by  the  demurrer,  whose  office  is  to  v.   Naylor,  2  Duer  (N.  Y.)  675:  Law- 

admit  facts  only,  and  those  which  are  rence  v.  Wright,  2  Duer  (N.  Y.)  675; 

well  pleaded."  Lienan  v.  Lincoln,  2  Duer  (N.  Y.)  672; 

1,  Bonnell  v.  Griswold,  68  N.  Y.  294;  Smith  v,  Leland,  2  Duer  (N.  Y.)  509; 

Com.  V.  Allegheny  County,  37  Pa.  St.  Mann   v.   Morewood.  5  Sandf.  (N.  Y.) 

287;    Bogardus  v.   New  York  L.   Ins.  564;  Garvcy  v.  Fowler,  4  Sandf.   (N. 

Co.,   loi  N.   Y.  337;    Buffalo  Catholic  Y.)  665. 

Institute  v.  Bitter,  87  N.  Y.  256;  Kin-  A  conclusion  of  law  in  a  pleading,  so 

nier  v.  Kinnier,  45  N.  Y.  535;  U.  S.  v.  far  as  it  is  correct,  is  useless,  and  when 

Ames,  99  U.  S.  35;  Gould  v.  Evans-  erroneous  it  is  worse  than  useless;  and 

ville,  etc.,  R.  Co.,  91  U.  S.  536.  in  either  case  it  will  be  treated  as  if  not 

A  demurrer  does  not  admit  the  accu-  alleged,  in    considering  objections  to 

racy  of  the  construction  of  an  instru-  the    pleadings    raised    by    demurrer, 

ment,  when  the  instrument  is  set  forth  Ohm  v.  San  Francisco,  92  Cal.  437. 

in  the  record,  if  the  construction  is  not  4.  Payne  v.  Tread  well,   16  Cal.  246; 

supported  by  the  terms  of  the  instru-  Dyer  v.  Bradley,  89  Cal.  560;  People  ». 

ment.     Ford  v.  Peering,  i  Ves.  Jr.  78;  Lothrop,  3  Colo.  452;   Sac  County  v. 

Lea  V.  Robeson,  12  Gray  (Mass.)  280;  Hobbs,  72  Iowa  73;  Cooper  v.  French, 

Redmond  v,  Dickerson,  9  N.  J.  Eq.  507;  52  Iowa  532;  Fitzpatrick  v.  Mt.  Sterling 

Green  v.  Dodge,  6  Ohio  80.  Public  Graded  School,  87  Ky.133;  Jones 

In  Dillon  ».  Barnard,  21  Wall.  (U.  S.)  ».  t)ow,    137  Mass.    121;    Williams  v, 

437*  it  was  held  that  a  demurrer  to  a  Raper,  67  Mich.  429;  Curran  r.  Downs. 

bill  in  equity  did  not  admit  the  correct-  3   Mo.    App.   469;    Power  v.   Gum,  6 

ness  of  an  averment  as  to  the  meaning  Mont,  o;    Drake  v.  Cockroft,  4  E.  D. 

of  an  instrument  set  forth  or  annexed  Smith  (N.  Y.)  36;  Knox  County  Bank 

to  the  bill.  V,  Lloyd,  18  Ohio  St.  365;  Longshore 

8.  Wheeler  V.  Floral  Mill,  etc.,  Co.,  9  Printing  Co.  v.  Howell,  26  Oregon  536; 

Nev.  254;  Cohn  v,  Beckhardt,  63  Hun  Morrison   v.  Insurance  Co.   of   North 

(N.  Y.)  333;  Buffalo  I/.  Holloway,  7  N.  America,  69  Tex.  359. 

Y.  498;  Jones  v.  Phoenix  Bank,  8  N.  Y.  In  Longshore  Printing  Co.  v.  How- 

228:  Boyce  V.  Brown,  7  Barb.  (N.Y.)  85;  ell,    26    Oregon   535,   the   court  ealdi 

Allen  V.  Patterson,  7  N.  Y.  478;  Hall  v.  *'  The  questions  presented  for  our  coo- 

Barilett,  9  Barb.  (N.  Y.)  301 ;  Schenck  v.  sideration  arise  upon  demurrer  to  the 

Naylor,  2  Duer  (N.  Y.)  678;  Lawrence  complaint,  and  hencfe  all    the  allega- 

V.  Wright,  2  Duer  (N.  Y.)  675;  Lienan  tions  contained  therein  must  be  taken 

V,  Lincoln,  2  Duer  (N.  Y.)  672;  Smith  v.  as  true.     This  rule  mu«;t  be  understood. 
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pleading;  therefore,  where  sufficient  facts  are  stated  the  pleading 
is  good  though  it  contains  allegations  of  legal  conclusions.^ 

however  to  include  onty  such  allega-  motion  was  sustained,  and  the  plaintifiF 
tions  as  contain  statements  of  facts  as  excepted.  He  insists  that  the  para- 
distinguished  from  statements  of  con-  graph  should  be  taken  with  other  par- 
elusions  of  fact  or  of  law.  It  is  a  agraphs  which  he  claims  contain 
well-settled  rule  of  pleading  that  bare  averments  of  facts  showing  in  what 
allegations  of  conclusions  cannot  avail  the  illegality  of  the  sale  consisted, 
the  pleader,  especially  where  a  demur-  Whatever  is  numbered  as  a  distinct 
rer  is  interposed,  without  a  statement  paragraph  should  contain  something 
of  the  probative  facts  upon  which  said  more  than  a  mere  conclusion  of  law 
conclusions  are  based.  Even  then  the  based  upon  statements  of  facts  con- 
conclusions  may  often  be  stricken  out  tained  in  some  other  paragraph.  We 
upon  motion  as  irrelevant  and  redun-  think  the  court  did  not  err  in  sustain- 
dant  matter."  ing  the  motion." 

Btrioken  Out —  Conflideration.  —  A  par-  Election  of  Trnsteas.  —  In  Fitzpatrick 

agraph  in  an  answer  pleading  a  want  z\  Mt.  Sterling  Public  Graded  School, 

of  consideration  for  the  note  sued  on,  87  Ky.  136,  the  court  said*  '*  The  alle- 

without  stating  thf*  facts,  is  properly  gation  in  the  original  petition,  in  sub- 

siricken  out  as  being  a  mere  legal  con-  stance  that  the  persons  mentioned  as 

elusion.       Sac    County  v.   Hobbs,    72  defendants  were  never  properly  elected 

lovva  69.  trustees  under  either  act,  and  had  no 

Bectatement  of  Fact  with  Conelosion  authority  to  act  as  such,  is  not  definite 

Thereon.  —  Where  a  fact  appearing  on  or  specific  enough  to  raise  an  issue  of 

the  face  of  the  petition  is  claimed  to  fact,  being  no  more  than  the  statement 

defeat  the  right  to  recover,  the  legal  of    a    conclusion   of  law,    and   conse- 

point  should  be  raised   by  demurrer,  quently  it  was  not  error  for  the  court 

and  a  restatement  of  such  fact  in  the  to  striice  it  out." 

answer,  with  the  pleader's  legal  con-  When  Hot  Stricken  Ont.  —  Where  a 
elusion  therefrom,  is  properly  stricken  legal  deduction  or  conclusion  of  law 
out;  the  restatement  of  the  fact,  be-  contains  a  fact  constituting  a  cause  of 
cause  it  is  mere  surplusage;  and  the  action,  or  one  which  is  essential  to  en- 
legal  conclusion,  because  it  is  a  conclu-  able  the  plaintiff  to  maintain  his  cause 
sion.   Sac  County  z'.  Hobbs.  72  Iowa  69.  of  action,  the  defendant  may  move  to 

Balease.  —  In  Glasscock  v.  Hamilton,  have  the  petition  made  definite  and  cer- 

62  Tex.   149,  the  court  said:  **  The  de-  tain,  but  cannot  strike  out  such  matter 

fense  set  up  in  the  answer,  of  a  release  as  redundant  and  irrelevant.     Dorsey 

of  defendant's  ancestor  by  the  obligee  v.  Hall,.  7  Neb.  460. 

of  the  bond,  states  a  mere  conclusion  of  1.  Williams  v,  Raper,  67  Mich.  429; 

law  without  averring  the  acts  or  facts  Downer  z/.  Read,  17  Minn.  493;  Dritt 

which  constituted  such  release.    This  v,  Snodgrass,  66  Mo.  286;  Garner  v, 

plea  was  wholly  insufficient  for  vague-  Hannibal,   etc.,    R.   Co.,   34   Mo.  240; 

ness  and  uncertainty,  and  was  subject  Dorsey   v.  Hall,   7  Neb.  460,    Hall  z/. 

to    exceptions.     Mims  v,    Mitchell,    i  Spaulding,  42   N.    H.   262,    Nance   v, 

Tex.  446,  Caldwell  v,  Haley,  3  Tex.  Georgia,  etc.,  R.  Co.,  35  S.  Car.  307; 

317;    Wright  V,   Wright,   3  Tex.  180.  Wallace  v,  Columbia,  etc.,  R.  Co.    34 

An  answer  consisting  of  legal  conclu-  S.    Car.    62,    Tompkins    v,   Augusta, 

sions,  deductions  from  facts  not  dis-  etc.,    R.   Co.,   33  S.  Car.  217:  Tutt  z/. 

clpsed,  and  vague  references  to  facts  Port  Royal,  etc.,  R.  Co.,  28  S.  Car.  396; 

dimly  portrayed  is  no  defense,"  Texas,  etc.,   R.  Co.  z/.   Kirk,  62  Tex. 

Diitinct  Paragraph  of  Complaint.  —  In  227;  Connor  v,  Saunders,  81  Tex.  633,' 

Cooper  z/.    French,    52  Iowa    531,  the  Morrison -z/.    Insurance  Co.   of    North 

court  said:    *'  The  plaintiff  averred  in  America,  69  Tex.  353;    International, 

the  seventh  paragraph  of  his  petition  etc.,  R.  Co.  z/.    Hinzie,   82   Tex.  623; 

that  *  there   was   no  such  sale  of  the  Thompson  v.  Eanes,  32  Tex.  190;  Parr 

property  as  the  law  provides,  and  that  v,  Nolen,  28  Tex.  798;  Malone  z/.  Craig, 

there  was  no  compliance  with  the  law  22  Tex.  6og;  Jennings  v.  Moss,  4  Tex. 

after  the  property  was  offered  for  sale.'  452;    Moody  v,   Benge,   28   Tex.  545; 

The    defendant    moved   to  strike  out  Mil  burn  v.  Walker,  it  Tex.   329;    Na- 

the  paragraph  on  the  ground   that   it  tional   Bank  z/.  Texas  Invest.  Co.,  74 

averred  only  a  conclusion  of  law.     The  Tex.  421. 
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in  What  Abb  CoBCLvnoBS  of  Law  —  1.  In  Oe&eral — SzamplM 

—  It  seems  impossible  to  give  a  concise  and  at  the  same  time 
comprehensive  definition  of  what  the  term  "  legal  conclusion " 
signifies  as  distinguished  from  an  issuable  fact.  Upon  the  inspec- 
tion of  a  pleading  containing  both,  however,  the  difTerence  can 
generally  be  seen ;  and  the  meaning  of  the  term  can  be  more 
perfectly  illustrated  by  examples  taken  from  reported  decisions 
than  by  a  general  definition.  The  following  statements  have  been 
held  to  be  conclusions  of  law,  and  as  such  have  been  condemned 
by  the  courts :  an  allegation  upon  information  and  belief  that 
the  plaintiff  is  not  the  real  partv  in  interest,^  an  allegation  as  to 
the  validity  of  an  appraisement,'  an  averment  that  an  assignment 
is  void  in  law,'  an  allegation  of  conversion,^  a  statement  that  due 

1.  Allagation  of  B«]i«f.  —  The  follow,  its  consent  thereto,  but  alleging  that 

ing  allegation  was  held  a  legal  conclu-  said    assignee    '  did    not,    when    said 

sion:  **  Defendant,  for  a  further  and  assignment  was  executed,  have,   and 

separate  defense,   alleges  on    his    in*  has  not  now,  and   never  has  had,  any 

formation  and  belief  that  the  plaintiff  Insurable  interest   whatever  in  the  life 

is  not  the  real  party  in  interest,   but  of  '*  the  assignor,   and   that  therefore 

that  said  Woodruff  is  the  real  party  in  **  said  assignment   was  and  is  whoUy 

interest."    White  v,  Drake,  3  Abb.  N.  void  in  law,**  it  was  held  that  the  aver- 

Cas.  (N.  Y  Supreme  Ct.)  133.  ment  of  the  answer  was  bad  as  alleging 

Information  and  BoUof.  —  An  allega-  a  mere  conclusion  of  law.  Franklin  L. 
tion  **  that  by  reason  of  the  aforesaid  Ins  Co.  v.  Sefton,  53  Ind.  384. 
facts  the  plaintiff  alleges,  upon  in-  Anignoo.  —  In  Smith  v,  Kaufman,  3 
formation  and  belief,  that  the  above-  Okla.  571,  an  allegation  was:  "  Plain- 
named  defendants  were  at  the  times  tiff  further  alleges  that  said  P.  W. 
hereinafter  named  copartners,  doing  Smith  is  not  now  or  never  has  been 
and  carrying  on  the  business  ojf  bank-  legally  appointed  assignee  for  J.  A. 
ing.  under  the  name  and  style  of  the  Newkirk  or  the  firm  that  said  Newkirk 
*  Home  Savings  Bank,*  **  is  an  allega-  represented."  The  court  said:  *'  This 
tion  of  a  conclusion,  and  not  an  alle-  allegation  is  totally  inadequate  as  a 
gation  of  independent  facts.  Seacord  statement  of  a  cause  of  action  to  revoke 
V.  Pendleton,  55  Hun  (N.  Y.)  570,  or  annul  an  assignment.*' 
affirmed  in  129  M.  Y.  662.  Awlgnmentof  a  Demand.  —  The  plain- 

8.  Appralaement.  —  It  was  held,  on  a  tiff  brought  his  action  on  a  contract  for 
complaint  to  redeem  land  from  judicial  the  payment  of  money,  made  by  the 
sale,  that  the  averments  that  there  was  defendant  with  Martin  Allen  and  wife, 
no  valid  appraisement  of  the  rents  and  and  alleged  his  title  to  the  cause  of 
profits  of  the  land  sold  and  no  valid  ap-  action  as  follows:  "That  the  said  plain- 
praisement  of  the  fee  simple  of  the  tiff  is  now  the  sole  owner  of  the  said 
lands  were  wholly  insufficient.  They  demand  against  the  said  defendant." 
imply  that  there  was  an  appraisement  It  was  held  that  this  was  insufficient 
of  the  rents  and  profits,  and  also  of  the  It  was  merely  an  allegation  of  a  con- 
fee,  yet  aver  no  fact  showing  why  they  elusion  of  law.  Some  fact  or  facts 
were  invalid,  and  they  are  therefore  should  be  stated,  showing  how  the 
dimplyconclusionsof  law  and  not  stale-  plaintiff  became  the  owner  of  the  de- 
ments of  facts.  Kellogg  v.  Tout,  65  mand.  Thomas  v,  Desmond,  12  How. 
Ind   152.  Pr.  (N.  Y.  Supreme  Ct.)  321. 

8.  Assignment  Void  in  Law  —  Insurable  4.  It  is  not  sufficient  to  allege  that 

Interest.  —  In  an  action  by  an  adminis-  the  defendant  took  the  property  unlaw- 

trator  upon  a  policy  of  insurance  on  the  fully  or  fraudulently;  the  facts  which 

life  of  his  decedent,  where  there  was  constitute  the  unlawful  taking  or  the 

an  answer  by  the  insurance  company  fraud   must   be  set  out.     Triscony  v, 

showing  that  the  assured  assigned  the  On,  49  Cal.  61;. 

policy  to  another  person  and  that  the  But  in  Duggan  v.  Wright,  157  Mass. 

company  indorsed    upon  the  transfer  231,  an  allegation  of  conversion  was 
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diligence  has  been  used,^  a  statement  that  the  pleader  was  an 
innocent  purchaser,*  a  statement  that  a  certain  judgment  was 
void,'  a  statement  that  land  was  not  fenced  by  a  railroad  as 
required  by  statute,*  a  statement  as  to  the  illegality  of  a  mar- 
riage,* an  allegation  that  there  existed  no  proper  officer  for  a  cer- 

held  an  allegation  of  fact  and  not  a  arising  out  of  the  facts  of  the  case, 
conclusion  of  law.  The  court  said:  which  facts  must  be  set  out  that  the 
"  The  allegation  that  the  defendant  court  may  determine  whether  they 
has  converted  the  plaintiff's  property  to  showed  due  diligence  or  not.  Harring- 
his  own  use  is  not  an  allegation  of  a  ton  v,  Wltherow,  2  Blackf .  ( Ind.)  37. 
conclusion  of  law,  but  of  a  fact  which  8.  Innooent  Purehaser.  —  An  allega- 
may  be  described  as  composite,  and  it  tion  in  an  answer  that  a  defendant  is 
allows  evidence  to  be  introduced  of  all  "  an  innocent  purchaser  *'  was  held  In- 
such  unjustified  dealing  with  the  prop-  sufficient  and  a  conclusion  of  law,  not 
erty  named  as  may  tend  to  show  a  being  equivalent  to  a  statement  that  he 
wrongful  taking  and  disposal  of  it  to  purchased  without  notice  of  the  appel- 
the  prejudice  of  the  plaintiff's  rights."  lee's  homestead  right.  Wing  v,  Hay- 
To  the  same  effect  see  Thayer  v,  Gile,  den,  10  Bush  (Ky.)  280. 
42  Hun  (N.  Y.)  270,  where  the  court  8.  Ritchie  v.  McMullen,  159  U.  S.  241. 
said:  "It  is  objected  that  the  allega-  Attacking  a  Judgment.  —  If  the  com- 
tion  of  conversion  is  a  conclusion  of  plaint  contains  averments  of  the  ren- 
law  and  not  of  fact.  Ordinarily,  the  dition  .of  a  judgment  against  the 
narration  of  a  transaction,  whether  by  defendant  by  a  court  of  competent 
stating  all  the  details  of  it  or  by  stat-  jurisdiction,  and  states  the  character 
ing  these  details  according  to  their  of  the  judgment,  an  answer  denying 
legal  effect,  is  the  narration  of  a  fact,  that  the  defendant  became  or  was  law- 
A  statement  of  a  conclusion  of  law  is  fully  bound  by  the  judgment  is  only  a 
usually  a  statement  of  the  right  or  denial  of  a  conclusion  of  law,  and  does 
liability  flowing  from  certain  facts,  not  raise  an  issue  of  fact.  If  the  judg- 
Thus,  A  lent  B  a  dollar  is  the  fact;  B  ment  can  be  attacked  collaterally,  the 
owes  A  a  dollar  is  the  law.  A  con-  answer  must  specify  the  points  of  its 
verted  B's  hay  is  a  fact;  B*s  liability  invalidity.  People  v.  San  Francisco, 
to  A,  the  law.     But  from  a  given  state  27  Cal.  655. 

of  facts  the  law  will  pronounce  that  A  An  allegation  that  a  judgment  is  ab- 
converted  B's  hay.  Is  the  statement  solutely  void  is  an  allegation  of  a  mere 
of  the  conversion,  therefore,  the  state-  conclusion  of  law.  Ontario  v.  Andes 
ment  of  a  conclusion  of  law?  It  is  First  Nat.  Bank,  59  Hun  (N.  Y.)  29. 
rather  the  statement  of  a  fact  ascer-  4.  Sal&oienoy  of  Fence.  —  In  a  com- 
tained  by  the  rules  of  law.  From  the  plaint  under  the  statute  against  a  rail- 
facts  given,  the  law  presumes  the  fact  road  company  for  negligence  there  was 
required,  but  the  preumption  is  only  a  a  general  allegation  that  said  railroad 
rule  of  evidence,  and,  by  the  applica-  was  not,  at  the  time  and  place  where 
tion  of  that  rule,  the  fact  required  is  said  animals  were  killed,  fenced  in  by 
determined.  The  rule  of  evidence  by  said  defendant  in  manner  and  form  as 
which  the  fact  sought  is  found  is  not  the  statute  provided.  It  was  held  that 
the  fact  itself.  The  rule  is  the  instru-  such  an  allegation  was  insufficient  as 
ment  or  help  through  which  the  fact  averring  a  legal  conclusion  and  not  a 
sought  is  discovered.  If  the  rule  is  fact.  The  allegation  was  not  that  the 
called  a  conclusion  of  law,  then,  by  road  was  not  securely  fenced,  but  that 
means  of  the  conclusion  of  law,  the  it  was  not  fenced  in  in  manner  and 
conclusion  of  fact  is  established  "  form  as  the  statute  provided.  Indian- 
And  see  the  article  Trover.  apolis.   etc.,   R.   Co.   v.   Robinson,  35 

1.  Due  Diligence.  —  The  naked  asser-  Ind.  380. 

tion  in  a  pleading  that  due  diligence  5.  Legality  of  Karrisge.  —  In  Williams 

was  used  is  but  the  statement  of  a  legal  v.  Williams,  63  Wis  72,  the  court  said: 

conclusion.     Leas   v.  White,   15  Iowa  '*  The  allegation  in  the  complaint  as  to 

191.  the  lawfulness  of  the  marriage  was  a 

Diligence  in  Proteeation  of  a  Snit.  —  It  mere  conclusion  of  law  from  the  fact  of 

has  been  held  that  due  diligence  in  the  marriage  therein  alleged.     The  allega. 

prosecution  of  a  suit  is  a  matter  of  law  tion  of  a  mere  conclusion  of  law  cannot 
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tain  purpose,^  an  averment  that  no  summons  had  been  directed 

or  delivered  as  required  by  law,'  an  averment  that  the  defendant 
is  unlawfully  in  possession  of  lands  of  the  plaintiff,'  an  averment 
of  the  existence  of  a  trust.* 

be  treated  as  an  allegation  of  an  issu-  '  unlawful  *    possession   of  the  same, 

able  fact.     Pratt  v.  Lincoln  County,  6i  and  *  unlawfully  '  withholds  the  same 

Wis.  62.     It  follows  that  the  finding  of  from  plaintiffs,  goes  for  nothing,  un- 

the  court  that  each  and  every  allega-  less  we  can  find  in  the  complaint  alle- 

tion  cf  the  complaint  was  true  must  be  gations  of  fact  which  show  these  acts 

confined  to  the  facts  therein  stated,  and  to  be  unlawful." 

cannot  be  extended  to  the  conclusions  See  also  infra,  V.  3.   Title  to  Real 

of  law  therein  alleged."  Estate. 

1.  Proper  Officer.  —  The  court  said  in  Title.  —  It  was  held  in  Cameron  v. 
State  V.  Ccllins,  5  Wis.  347:  "  Again,  Abbott,  30  Ala.  416,  that  an  allegation 
it  is  insisted  that  the  statement  of  the  that  the  defendants  have  no  claim  to 
respondent  in  his  return,  that  there  is  the  said  land  that  in  equity  and  good 
no  proper  officer  to  whom  the  required  conscience  can  counteract  the  corn- 
order  can  be  directed,  is  a  statement  of  plainant's  complete  equity  is  but  the 
fact,  admitted  by  the  demurrer.  We  statement  of  a  conclusion  of  law,  and 
think  this  is  a  misapprehension  of  the  not  the  averment  of  a  fact, 
legal  effect  of  the  pleadings  in  the  4.  Tnut. — The  court  said  in  Lie  nan 
case.  Undoubtedly,  a  mere  matter  of  v.  Lincoln,  2  Duer  (N.  Y.)  672: 
fact,  well  pleaded,  is  admitted  by  the  '  Whether  a  defendant  has  received 
demurier.  But  such  is  not  the  case  money  or  property  to  the  use  of  an- 
where  the  pleader  asserts  a  proposition  other  is  usually  a  question  of  law.  de- 
of  law.  The  existence  or  nonexist-  pending  upon  facts  which  arc  to  be 
ence  of  such  officer,  the  repeal  or  non-  litigated  and  found  by  the  court  or  a 
repeal  of  the  statute  cieating  the  office,  jury.  Each  of  the  material  facts  essen- 
its  continuance  or  abolition  by  force  of  tial  to  raise  and  uphold  such  a  conclu- 
subsequent  statutes,  and  the  like  ques-  sion  of  law  is  a  fact  which  should  be 
tions,  are  indubitably  matters  of  law  stated  in  the  complaint;  and  the  whole 
and  not  of  fact,  and  hence  their  asset-  of  such  facts  constitute  the  cause  of 
tion  in  the  pleading  is  not  an  admission  action.  If  enough  are  not  stated  to  raise 
of  their  truth  by  demurrer,  nor  is  the  and  uphold  such  a  legal  conclusion, 
court  bound  so  to  regard  them."  enough  are  not  slated  to  constitute  a 

8.  Illegality  of  Sammons. — The  all e-  cause  of  action,  and  the  complaint  is 
gation  in  a  complaint  that  no  summons  demurrable  for  that  cause." 
had  been  issued  under  the  seal  of  the  A  general  allegation  that  the  defend- 
court  and  directed  and  delivered  to  the  ant  holds  a  trust  will  not  protect  a  bill 
sheriff  as  was  required  by  law,  and  that  from  demurrer.  For  that  purpose  the 
no  such  summons  was  ever  issued,  etc.,  bill  must  allege  facts  showing  that  the 
was  held  not  good,  because  instead  of  relation  of  trustee  and  cestui  que  trust 
alleging  the  facts  it  stated  only  a  legal  exists  between  the  plaintiff  and  the  de- 
conclusion.  Krug  V,  Davis,  85  Ind.  fendant.  Grenville-Murray  v.  Claren* 
311.  See  also  Clark  v,  Lineberger,  44  don,  L.  R.  9  Eq.  11. 
Ind.  223.  Allegation  of  a  Tnut.  —  In  Jackson 

8.  Trespafs.  —  In       Tompkins       -v.  v.  North  Wales  R.  Co.,  18  L.  J.  N.  S. 

Augusta,  etc.,   R.  Co.,  33  S.  Car.  217,  Ch.  91,  the  Lord  Chancellor  said:  "The 

the  court  said:  *'  The  allegation  in  a  bill  alleges    that  the  defendants  are 

complaint  that  the  defendant  has  done  trustees  for  the  plaintiff  as  to  certain 

an  unlawful  act,  as,  for  example,  has  moneys  which  they  have  in  their  hands 

unlawfully  entered  upon  the  lands  of  for  the  purpose  of  paying  him,  but  he 

plaintiffs,   is  a   mere    statement  of  a  is  bound  to  state  how  the  trust  arose, 

legal  conclusion,    unless   it  is  accom-  *    *    *    The  allegation  of  trust  is  a 

panied  with  an  allegation  of  facts  going  mere  deduction   of  law.     If  the  acts 

to  make  the  act  in  question  unlawful,  constitute  a  trust,  the  court  will  exer- 

Hence.  so  much  of  the  statements  in  else  jurisdiction  in  respect  of  it,  but  it 

this  complaint  as  declares  that  defend-  is  not  merely  because  the  party  alleges 

ant  *  unlawfully  *  took    possession  of  a  trust,  without  showing  how  it  arose, 

the  lands  in  question,  and  is  now  in  the  that  any   such  consequence  follows." 
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Ihily,  WroBgftil,  Vnlawfal,  Illafal,  tto.  —  Averments  that  certain  trans- 
actions were  "  unlawful,"  *'  illegal,"  or  "  wrongful "  have  been  held 
to  be  mere  conclusions  of  law,  unless  from  the  facts  stated  the 
unlawfulness,  illegality,  etc.,  appear.^     And  so  an  allegation  that 

a  certain  thing  has  been  ''  duly  '  given,  executed,  or  performed,  is 
generally  held  to  be  only  a  legal  conclusion.* 

See  also  Evan  v.  Avon,  29  Beav.  144;  Pr.  (N.  Y.  Super.  Ct.)  198;  Harbison  v. 

Wilkinson  v.  Gage,  40  111.  App.  605.  Sute  Bank,  28  Ind.  133. 

1.  Triscony    v.    Orr,    49   Cal.    617;  LoMtlmi  on   PaUto  Ltiidt.  —  Allega- 

Spahr  V,  Tartt,  23  111.  App.  421 ;  Tomp-  tions  in  a  petition  that  the  plaintiffs  had 

kins  V,   Augusta,   etc.,  R.    Co.,  33  S.  "  located  "  their  certificate  on  the  land 

Car.  217;  Tutt  v.  Port  Royal,  etc.,  R.  in  controversy,  and  that  the  field  notes 

Co.,  28  S.  Car.  388.  of  their  survey  had  been  *'  duly  authen- 

VslawftiL  —  A  statement  that  an  act  ticated  according  to  law,"  are  state- 
is  unlawful  is  an  averment  of  a  condu-  ments  of  mere  legal  conclusions,  and 
sion  of  law.  Williams  v,  Raper,  67  are  not  sufficient  averments  of  the  facts 
Mich.  429;  Cohnz/.  Beckhardt,  63  Hun  requisite  to  constitute  a  valid  appropria- 
(N.  Y.)  333;  Wallace  v.  Columbia,  etc  ,  tion  of  land.  Thompson  v.  Jutmes,  32 
R.  Co,  34  S.  Car.  67.  Tex.  192. 

Wrongftilly.  —  An  allegation  in  a  com-  V«w  York  Ood«.  —  Section  161  of  the 

plaint  that  an  act  has  been  wrongfully  code  was  expressly  intended  to  alter 

done  states  merely  a  conclusion  of  law.  the  former  rule  (and  it  is  abrogated  in 

Spahr  V.  Tartl,  23  111.  App.  421 ;    Sco>  terms),  that  in  pleading  a  judgment  or 

field  V,  Whitelegge,  49  N.  Y.  259;  Wal-  determination  of  a  court  of  inferior  and 

lace  V.  Columbia,  etc.,  R.  Co.,  34  S.  limited  jurisdiction  the  facts  confer- 

Car.  67.  ring  the  jurisdiction  must  be  specially 

nieipd,  Vnauthoriied,  and  Yoid  Attaoh-  pleaded.  In  pleading  any  determina- 
rnsnt.  —  An  allegation  in  a  complaint  tion  of  a  court  of  limited  jurisdiction  it 
that  an.  attachment  was  illegal,  un-  is  not  necessary  to  state  the  facts  con- 
authorized,  and  void  is  a  statement  of  ferring  jurisdiction,  but  such  judgment 
a  conclusion  of  law  only,  and  will  not  or  determination  may  simply  be  alleged 
admit  proof  that  the  attachment  was  to  have  been  duly  given  or  made.  If 
void.  Sprague  v.  Parsons,  12  Daly  (N.  that  may  be  denied,  jurisdiction,  and 
Y.)  392.  all  jurisdictional  facts,  must  be  proved. 

niagal  AAttons.  —  Where  the  com-  Wheeler  v,  Dakin,  12  How.  Pr.  (N.  Y. 
plaint  in  an  action  to  vacate  a  portion  Supreme  Ct.)  537. 
of  a  municipal  assessment  alleged  that  In  an  action  against  a  sheriff  for 
the  expense  of  the  improvement  and  breach  of  duty  in  the  execution  of  pro- 
the  assessment  had  been  increased  to  cess  which  he  received,  it  is  not  neces- 
an  amount  stated  "  by  reason  of  the  sary  that  the  complaint  should  show 
illegal  action,  frauds,  and  irregularities  the  several  steps  in  the  action  on  which 
of  the  officers,*'  without  specifying  the  the  mere  regularity  of  the  process  de- 
illegal  action,  the  frauds,  or  the  irregu-  pends.  It  is  enough,  after  showing 
larities  complained  of,  it  was  held  that  jurisdiction  to  issue  the  process,  to 
the  complaint  was  defective  as  aver-  allege  that  it  was  duly  issued.  French 
ring  simply  legal  conclusions,  not  v,  Willet,  10  Abb.  Pr.  (N.  Y.  Super, 
facts,  and  that  a  demurrer  thereto  was  Ct.)  99. 

properly  sustained.     Knapp  v.  Brook-  In  Graham  v.  Machado,  6  Duer  (N. 

iyn,  97  N.  Y.  520.  Y.)  515,  it  was  held  that  the  allegations 

San^UMg*.  —  It  was  held  in  Miles  v.  that  a  presentment  was  *'  duly  made  " 
McDermott,  31  Cal.  273,  that  words  and  payment  "duly  demanded"  are 
'*  duly,"  "  wrongfully,"  and  "  unlaw-  not  warranted  by  the  provisions  in  see- 
fully,"  when  used  in  connection  with  tion  162  of  the  code,  which  declares 
issuable  facts,  while  they  did  not  vitiate  that  in  pleading  the  performance  of 
a  pleading,  were  surplusage,  and  certain  acts  as  conditions  precedent,  a 
should  be  omitted.  general    averment   in   the  complaint, 

9.  Duly.  — Farmers',   etc..    Bank  v.  that  all  these  acts  were  duly  performed 

Empire  Stone  Dressing  Co.,  5  Bosw.  on  the  part  of  the  person  so  pleading, 

(N.  Y.)  287;  Myers  V.  Machado,  6  Abb.  shall    be    deemed    sufficient.     In    the 
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Billi  Mid  V«tM.  —  In  the  note  will  be  found  several  averments  con- 
cerning the  execution,  ownership,  negotiability,  etc.,  of  bills  of 
exchange  and  promissory  notes,  which  have  been  held  to  be  mere 
conclusions  of  law.^ 

opinion  of  the  court,  section  162  has  no  on  demurrer,  as  it  stated  onljr  a  legal 

application   to  averments  in    a    com-  conclusion. 

plaint  necessary  to  charge  the  drawer  In  Burrall  v,  Bowen,  21  How.  Pr.  (N. 

of  a  bill  of  exchange;  but  it  is  appli-  Y.  Supreme  Ct.)  380,  the  court  said: 

cable  only  to  conditions  precedent  ex-  "  Nor  is  the  answer  improved  by  the 

pressed  in  a  contract,  and  which,  by  its  subsequent  allegation    that    the    note 

terms,  are  to  be  performed  by  a  party  never  had  any  validity  as  against  the 

to  the  contract,  who  is  also  a  party  to  defendants.    That  allegation  is  a  con- 

the  action,  and  the  performance  of  each  elusion  of  law.     It  was  necessary  to 

of  which  conditions  by  himself,  but  for  aver  the  facts  which  would  show  that 

this  section,  he  would  have  been  re-  the  note  had  no  validity.     A  statement 

quired    to  state   in   his  complaint  or  that  a  note  is  invalid  in  no  manner  ap- 

answer.  prises  the  opposite  party  what  facts  he 

Awlgnment  of  InraiaiMO  Polioj.  —  The  must  be  prepared  to  meet  at  the  trial." 

allegation  in  the  complaint  that  a  policy  VtgotUbUity.  —  An  allegation  that  a 

of  insurance  was  duly  assigned  to  the  note  is  negotiable  is  the  allegation  of 

plaintiff  indicates  that  it  was  assigned  a  conclusion  of  law.     Jaccard  v,  Ander- 

by  means  6f  a  sealed  instrument,  and  son,  32  Mo.  188. 

a     consideration     will    be     inferred.  Mlure  to  Btato  That  Voto  It  Duo.  —  A 

Fowler  v.  New  York  Indemnity  Ins.  complaint    upon    a    promissory    note 

Co.,  23  Barb.  (N.  Y.)  143.  which  omits  to  state  that  the  note  was 

1.  Doaial  of  Ssoontion  of   Voto.  —  It  due      is     insufficient.       Williams     v, 

was  held  in  Morton  v.  Coffin,  29  Iowa  Knighton,  i  Oregon  234,  in  which  case 

238,  that  the  denial  of  the  execution  of  the  court  said:    "Waiving   all   other 

a  note  must  be  specific,  not  general.  questions,  it  does  not  appear  that  the 

FmoBtflunt  of  a  Bill  of  Szohaa^.  —  note  was  due.  This  cannot  be  implied 
In  a  suit  against  a  drawer  of  a  bill  of  from  the  allegations  that  he  has  a  cause 
exchange  it  was  claimed  by  the  ap-  of  action  against  the  defendant.  That 
pellee  that  the  words  '*  duly  presented  is  a  conclusion  of  law." 
for  payment  at  the  place  where  pay-  Ownonhip.  —  It  has  been  held  that 
able  "  referred  not  only  to  the  place,  an  answer  that  a  plaintlfiF  is  not  the 
but  to  the  time,  of  demand;  and  that  if  legal  owner  and  holder  of  a  note  sued 
it  was  "  duly  presented  '*  it  must  have  upon  is  insufficient  to  warrant  evidence 
been  presented  not  only  at  the  proper  under  it,  and  is  of  course  bad  on  de- 
place  but  at  the  proper  time.  It  was  murrer,  as  stating  a  mere  legal  conclu- 
held  that  this  was  but  a  conclusion  of  sion.  Hatch  v.  Peet,  23  Barb.  (N.  Y.) 
law,  and  not  an  averment  of  the  fact  582.  See  also  Seeley  v.  Engell,  17 
from  which  such  a  conclusion  must  re-  Barb.  (N.  Y.)  530,  reversed  on  another 
suit.  Harbison  v.  State  Bank,  28  Ind.  point  in  13  N.  Y.  542. 
133.  In  White  v.  Brown,  14  How.  Pr.  (N. 

BoloMO.  —  It  was  held,  in  a  suit  on  a  Y.  Supreme  Ct.)  286,  the  court  said : 

promissory  note,  that  the  bare  allega-  '*  The  plaintifiF  says  that  he  is  now  the 

tion  in  the  answer  that  the  payee  of  the  bona  fide  owner  and  holder  of  the  said 

note  did  release  the  defendant  was  a  note;    this  is  his  conclusion   of  law. 

mere  conclusion  of  law.  Kelso  z^.  Flem-  But  who  is  to  try   whether  he  is  the 

ing,  ro4  Ind.  180.  bona  fide  owner  and  holder  of  the  note? 

Proteft.  —  In    Ducros  v,  Jacobs,    10  AH  questions  of  fact  must  be  triable  by 

Rob.   (La.)  453,   it   was  held   that  an  a  jury;  but  the  question  whether  the 

allegation  in  a  note  that  it  was  duly  plaintifiF  is  a  ^^n^  y$i/r  owner  and  holder 

protested  was  a  sufficient  averment  of  is  a  question  of  law.'' 

a  demand  for  payment.  In  Downer  v.  Read,  17  Minn.  493,  the 

Validity   of  Voto.  —  In    Haggard   v.  court  said  :*' The  complaint  alleges  the 

Hay,  13  B.  Mon.  (Ky.)  175,  it  was  held  execution  and  delivery  of  the  note  to 

that  an  answer  admitting  the  execution  said  trustee,  and  that  before*  maturity 

of  the  note,  but  alleging  that  the  de-  he  duly  indorsed  and  transferred  it  to 

fendant  did  not  owe  the  note,  was  bad  plaintiff.     This  sufficiently  alleges  title 
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LUbi.  —  It  has  been  held  that  the  existence  of  a  lien  is  a  con- 
clusion of  law  from  certain  facts,  and  that,  therefore,  it  is  neces- 
sary that  such  facts  should  be  stated  in  order  that  a  judgment  may 
be  formed  with  respect  to  the  existence  of  the  lien.* 

OoBildmtioii.  —  In  an  action  founded  upon  a  mortgage,  a  plea 
that  the  consideration  of  the  mortgage  was  void  has  been  held 
defective,  and  subject  to  demurrer  for  not  setting  forth  the  facts 
relied  on  to  show  want  of  consideration.* 

OorporatioB.  —  An  averment  that  a  corporation  has  or  has  not  cer- 
tain powers  is  a  conclusion  of  law,'  and  so  is  an  allegation  that 

to  [in]  him.  The  allegation  which  fol-  by  any  allegation  that  the  note  was  de- 
lows,  that  he  '  thereupon  became  and  livered  to  or  came  into  the  possession 
now  is  the  actual,  legal,  and  bona  fide  of  defendant.  To  assign  is  '  to  make 
owner  and  holder  thereof,  is  but  a  con-  over  a  right  to  another,'  and  an  assign- 
elusion  of  law  therefrom.'  "  See  also  ment  is  a  transfer  of  property.  Bouv. 
Lowville  Bank  v.  Edwards,  ii  How.  L.  Diet. ;  Worcest.  Diet. ;  Hight  v.  Sack- 
Pr.  (N.  Y.  Supreme  Ct.)2i6;  Frasier  «/.  ett,  34  N.  Y.  447;  Bump  v.  Van  Ors- 
Williams,  15  Minn.  288.  dale,   11  Barb.  (N.  Y.)  634.     To  say. 

The  court  said  in  Holden  v,  Kirby,  21  then,  that  Ann  I.  Hoag  duly  assigned 
Wis.  152:  '*  The  denial  that  the  plain-  a  promissory  note  to  defendant,  is  in 
tiff  was  the  owner  and  holder  was  the  effect  to  say  that  she  did  whatever 
denial  of  a  conclusion  of  law;  and  the  was  necessary  to  make  over  her  right 
allegation  that  Tucker,  at  the  time  of  in  the  note  and  to  transfer  the  prop- 
the  payment  to  him  of  the  hundred  erty  of  the  same  to  defendant;  in 
dollars,  was  the  legal  owner  and  holder,  other  words  (the  note  being  personal 
we  can  regard  only  as  a  conclusion  the  property),  that  she  delivered  the  note 
pleader  drew  from  the  transfer  of  the  to  defendant,  either  actually  or  con- 
note to  the  plaintiff  being  fraudulent  as  structively.  This  is  upon  the  same 
to  creditors  and  without  consideration,  principle  upon  which,  as  applied  to 
At  least  the  allegation  does  not  amount  commercial  paper,  the  words'  indorsed 
to  a  defense,  so  long  as  the  answer  to  '  and  the  word  *  made  '  are  held  to 
does  not  show  that  the  plaintiff  ever  import  delivery.  Prindle  v.  Caruthers, 
transferred  the  note,  or  parted  with  the  15  N.  Y.  426;  Peets  v,  Bratt,  6  Barb, 
possession  of  it,  after  it  was  transferred  (N.  Y.)  663,  and  cases  cited;  Edw.  Bills 
and  delivered  to  him."  &    Notes,    664,   671;    and   see   also   i 

But  in  Burns  v.  Haynes.  13  La.  13.  Chitty's  PI.  364,  365.  The  allegation 
it  was  held  that  an  allegation  that  the  '  duly  assigned  '  is  not  a  pure  legal  con- 
plaintiff  was  not  the  real  and  bona  fide  elusion,  as  defendant  contends,  but  an 
owner  of  a  note  was  sufficient.  allegation  compounded  of  fact  and  law. 

Where  a  note  is  payable  to  bearer,  an  such  as  in  many  instances  is  very  prop- 
averment  that  it  is  the  property  of  the  eriy  permitted  for  the  avoidance  of  pro- 
plaintiff,  and  that  the  amount  claimed  lixity."    See  also  Webb  v.  Bid  well,  15 
is  due  him,  has  been  held  equivalent  Minn.  484. 
to  a  direct  allegation  of  title,  and  there        1.  See  article  Liens. 
need   be  no  statement  of  whether  it        8.  Powell  z/.  Crawford,  no  Ala.  294. 

Eassed    by    delivery    or    assignment.  See  also  Hammond  v,  Earle,  58  How. 

^abney  v.  Reed,   12  Iowa  316.      See  Pr.    (N.    Y.   Supreme  Ct.)   437;    Sac 

also  Prindle  v.  Caruthers,  15  N.  Y.  425.  County  v,  Hobbs,  72  Iowa  69. 

Bills  and  Votes  —  Transfer.  —  In  Hoag       8.  Corporate  Powers.  —  An   averment 

V.  Mendenhal],    19  Minn.  335,  it  was  in  a  complaint  that  a  corporation  had 

held  that  an  allegation  that  the  plain-  full  power  and  lawful  authority  to  do 

tiff  duly  assigned  a  promissory  note  to  a  particular  act  is  an  averment  of  a 

the  defendant  was  a  sufficient  allega-  conclusion  of  law  and  does  not  tender 

tion  of   its  transfer.     The  court  said:  an   issue  of  fiact;  a  demurrer  thereto 

**  His  first  objection  to  the  complaint  is  does  not  admit  its  truth.     Branham  v. 

that  its  averment  that  plaintiff  *  duly  San  Jose,  24  Cal.  587. 
assigned  '  the  note  to  defendant  is  a        Where  it  is  claimed  in  a   pleading 

mere  conclusion  of  law,  unsupported  that  a  charter  does  not  confer  certain 
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the  company  was  legally  organized.* 

Vsory.  —  It  is  the  general  rule  that  one  who  has  made  a  usurious 
payment  on  a  debt  cannot  obtain  credit  therefor,   unless  he  dis- 


powers.  the  fact  must  be  shown  by  set- 
ting forth  the  charter  itself,  otherwise 
the  pleading  will  be  defective  for  con- 
taining only  a  conclusion  of  law. 
Jones  V.  Tennessee  Bank,  8  B.  Mon. 
<Ky.)  124. 

In  Lynch  v.  Forbes,  161  Mass.  302, 
it  was  held  that  an  averment  in  a  bill 
in  equity,  brought  to  restrain  a  town 
from  taking  the  land  of  the  plaintiff  for 
the  purpose  of  increasing  its  water  sup- 
ply, that  the  town  had  previously  taken 
all  the  land  that  it  was  authorized  to 
take,  is  a  conclusion  of  law,  and  not 
such  an  allegation  of  fact  as  would 
be  admitted  by  the  defendant's  de- 
murrer. 

In  an  action  upon  the  guaranty  of  a 
corporation,  an  averment  in  the  com- 
plaint that  it  was  made  by  the  defend- 
ant, who  had  authority  so  to  do,  for 
value  received,  under  the  direction  of 
its  board  of  directors,  is  not  the  state- 
ment of  a  mere  conclusion  of  law. 
Brycc  v.  Louisville,  etc.,  R.  Co.,  73 
Hun  (N.  Y.)  233. 

A  mere  statement  in  a  pleading  that 
the  president  of  a  bank  had  authority 
to  make  an  assignment  of  a  judgment 
belonging  to  the  bank  is  admitted  un- 
less denied  under  oath.  Barnum  v, 
Kennedy,  21  Kan.  181. 

Corporations  —  Sabsoriptioiis.  —  An 
averment  that  certain  parties  became 
subscribers  to  the  capital  stock  of  a  cor- 
poration by  signing  and  delivering  an 
agreement  among  themselves  Is  not  a 
statement  of  any  fact,  but  of  a  mere 
conclusion  of  law.  Wheeler  v.  Floral 
Mill,  etc.,  Co.,  9  Nev.  254. 

1.  Legal  Organiiation  of  Corporation. 
—  In  an  action  to  recover  money  sub- 
scribed by  the  appellant  for  stock  in  a 
company  the    complaint  alleged   that 


Philadelphia,  each  owning  vessels  em- 
ployed in  the  business.  To  consolidate 
the  business,  they  entered  into  an  agree- 
ment to  form  a  corporation,  the  capital 
to  be  represented  by  vessels  furnished 
by  the  parties  respectively,  at  a  valua- 
tion fixed,  each  to  contribute  one- half 
of  the  stock;  W.  P.  C.  &  Co.  to  have 
the  management  of  the  corporation  and 
business,  to  manage  the  same  in  good 
faith  and  with  economy,  and  to  receive 
the  usual  commissions,  which  were 
specified,  on  the  freight  carried,  in  con- 
sideration whereof  said  firm  guaran- 
teed to  the  plaintiff  an  annual  dividend 
of  seven  per  cent,  for  seven  years.  In 
pursuance  of  said  agreement,  the  cor- 
poration was  *'  duly  organized  under 
the  laws  of  this  state,"  the  vessels 
transferred  to  it,  stock  issued,  and  the 
contract  fully  performed  on  the  part  of 
the  plaintiff.  Said  firm  had  had  the 
exclusive  management  of  the  corpora- 
tion and  business,  but  no  dividends 
had  been  declared  or  paid.  The  plain- 
tiff claimed  to  recover  on  the  guaranty. 
The  defendants  demurred,  claiming  the 
agreement  to  be  illegal,  because  the 
parties  thereto  were  but  five  in  num- 
ber, while  the  statute  contemplated  that 
at  least  seven  persons  should  unite  in 
forming  a  corporation.  This  was  held 
untenable,  as  the  complaint  alleged  the 
due  organization  of  the  corporation, 
which  imported  the  requisite  number 
of  corporators;  and  it  was  not  neces- 
sary to  aver  the  precise  steps  taken  to 
accomplish  the  result.  Lorillard  v, 
Clyde,  86  N.  Y.  384. 

Power  to  Ouarantoo.  —  An  averment 
that  an  indorsement  of  guaranty  was 
made  by  the  defendant,  having  author- 
ity to  do  so,  for  value  received,  and 
that  the  same  was  made  and  executed 


subsequent  to  the  subscription  the  com-  and  delivered   under  the  direction  of 

pany  was  legally  organized,  into  which  its  board  of  directors,  was  objected  to 

organization  the  defendant  entered.     It  as  the  allegation  of  a  mere  conclusion 

was  held  that  the  averment  that  the  of  law.     The  court  said:  "  But  in  this, 

company  was  legally  organized  was  a  we  think,  the  learned  counsel  for  the 

conclusion  of  law  rather  than  an  aver-  appellant  is  mistaken.     It  is  the  alle- 

ment  of  fact.     Hain  v.  North-Western  gation  of  a  conclusion   of  fact;    and 

Gravel  Road  Co.,  41  Ind.  197.  facts,  not  evidence,  are  to  be  alleged 

The  plaintiff's  complaint  alleged,  in  in    a    complaint.      The     question    of 

substance,  the   following  facts:    The  authority  is  one  of  fact,  aflhough  the 

plaintiff  and  the  defendant's  firm,  W.  existence  of  such    fact    may    depend 

P.  C.  &  Co.,  were  competitors  as  car  upon  questions  of  law.    As,  for  cxam- 

riers  by  water  between  New  York  and  pie,  whether  A  is  the  agent  of  B  is  a 
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tinctly  and  correctly  sets  forth  in  the  pleadings  the  terms  and 
nature  of  the  usurious  agreement.  A  general  allegation  of  usury 
is  not  sufficient.* 

▼ttious  lUnstratioiu.  —  In  succeeding  sections  of  this  article  many 
other  examples  of  legal  conclusions  are  given.  In  addition  to 
these  and  those  given  above  in  this  section,  the  reader  is  referred 
to  the  notes,  setting  forth  a  number  of  cases  in  which  the  courts 
have  had  to  pass  upon  the  question  whether  or  not  certain  aver- 
ments were  allegations  of  fact  or  conclusions  of  law.* 

question  of  fact.  But  whether  certain  tion  that  the  contract  was  illegally  en- 
facts  constitute  A  such  agent  may  be  tered  into  by  county  commissioners, 
a  question  of  law.  The  existence  of  and  that  the  commissioners  were  not 
the  agency,  however,  is  nevertheless  a  authorized  by  law  to  contract  for  cer- 
question  of  fact.*'  Bryce  v.  Louis-  tain  services,  is  a  mere  averment  of  a 
ville,  etc.,  R.  Co.,  73  Hun  (N.  Y.)  235.  legal  conclusion.     Hamilton  County  v, 

1.  Munter  v,  Linn,  61  Ala.  492;  Pow-  Noyes,  35  Ohio  St.  207. 

ell  V,  Crawford,  no  Ala.  294.  Publio  Lands,  —  A  statement  that  the 

See  also  article  Usury.  plaintiff  filed  in   the  surveyor's  office 

In  pleading  usury,  it  is  well  settled  '*  his  affidavit  and  application  in  due 

that  the  facts  must  be  set  forth  with  form  *'  was  held  insufficient,  being  the 

certainty,  so  that  the  court  can  see  that  statement  of  a  mere  conclusion  of  law. 

they  amount  to  usury.     Newman  v.  McEntee  v.  Cook,  76  Cal.  1S7. 

Kershaw,  10  Wis.  333.  A4Joiir]imeiit  ttnA  Die.  —  The  plaintiff 

Denials  of  Vsnry. — Thus  denials  of  alleged  that  a  justice  court  was  ad- 
usury  in  an  answer  will  not  be  effectual  journed  sine  die.  The  court  said:  *'  It 
where  the  facts  admitted  lead  to  the  is  not  true  that  the  justice  court  was 
conclusion  of  usury.  Manice  v.  New  adjourned  sine  die  on  that  day.  On  the 
York  Dry  Dock  Co.,  3  Edw.  Ch.  (N.  contrary,  it  was  not  adjourned  at  all  on 
Y.)  143.  that  day,   but  was  intentionally  kept 

8.  Denial  of  Obligation. —  In  Lowry  v,  open.  It  is  argued  on  the  part  of  the 
Jackson,  27  S.  Car.  323,  the  court  said:  plaintiff  that  such  a  keeping  open  of  a 
'*  As  to  the  absence  of  any  allegation  justice  court  without  an  adjournment 
of  any  '  obligation  or  liability  '  on  the  to  a  day  certain  is  in  legal  effect  an  ad- 
part  of  the  Redfearns  to  pay  the  debt,  journment/iff/  die.  If  this  be  granted, 
it  is  obvious  that  such  an  allegation  it  does  not  aid  the  plaintiff.  He  has 
would  be  a  mere  legal  conclusion  from  alleged  it  as  a  fact  that  the  justice  court 
the  facts  stated,  and  therefore  not  was  adjourned  sine  die  on  the  day 
only  unnecessary  but  improper,  as  the  named.  As  a  fact  it  is  not  true.  The 
well-settled  rule  is  that  facts,  and  not  statement  of  a  conclusion  of  law  is  not 
legal  conclusions,  must  be  stated  in  the  statement  of  a  fact;  it  is  not  plead- 

r leadings  under  the  code."    See  infra^  ing.     Bliss  on  Pleading,  g  210.     Matter 

II.  7.  In€lebtedness,  of  law  is  never  matter  to  be  alleged  in 

Sight  of  Aetion.  —  A  bare  allegation  pleading.      No  issue  can  be  framed 

or  denial  that  plaintiff  has  a  right  of  upon    an    allegation    as    to    the  law. 

action  is  not  sufficient.    Williams  v.  Facts  only  are  pleadable,  and  upon 

Knighton,  i  Oregon  234;  Schaetzel  v,  them  without  allegation  the  court  pro- 

Germantown  Farmers*  Mut.  Ins.  Co.,  nounces  and  applies  the  law."    Chese- 

22  Wis.  413.  bro  V,  Babcock,  59  Conn.  217. 

Baleue.  —  An  allegation    that  a  re-  OiBeial  Bonds.  —  An  averment  that  an 

lease  of  all  actions  had  been  executed,  official  bond  is  in  conformity  with  the 

without  stating  whether  it  was  by  an  statute  which  requires  it  is  not  suffi- 

instrument    under  seal,   or    in    what  cient,  as  it  presents  no  issue  of  the  fact 

manner,  so  as  to  enable  the  court  to  and  is  the  allegation  of  a  mere  conclu- 

judge  whether  it  was  a  valid  release,  sion  of  law.     People  v,  Crotty,  93  111. 

IS  insufficient.     Hatch  v.  Peet,  23  Barb.  180. 

(N.  Y  )  575.    See  also  Kelso  v,  Flem-  Cnstodia  Legii.  —  A  plea  in  abatement 

ing,  104  Ind.  180;  Glasscock  v.  Hamil-  to  a  suit  in  replevin  asserted  that  the 

ton,  62  Tex.  149.  defendant    had  seized    and    held   the 

Vot  AnthoriMd  bj  Law.  —  An  allega-  goods  as  deputy  sheriff.     It  was  held 

1087  Volume  XII. 


Wluit  Are.  LEG  A  L  CONCL  USIONS.     Writte 

2.  ConftrnetioB   of   Contract!    and    Written    Initnimenta.  —  An 

opinion  volunteered  by  the  pleader  as  to  the  proper  construction 
or  effect  of  a  contract,  deed,  or  other  written  instrument,  or  that 

that  the  plea  should  have  stated  facts  Sswrntioii  —  Appeal  Bead.  —  In  Llpc 
and  not  merely  matters  of  conclusion,  v,  Becker,  i  Den.  (N.  Y.)  568,  it  was 
so  that  the  court  could  have  de-  held  that  in  declaring  on  an  appeal 
termincd  whether  the  defendant's  seiz-  bond,  the  plaintiflf  must  state  positively 
ure  and  custody  were  lawful,  and  what  that  execution  was  issued  against  the 
became  of  the  property  after  it  was  principal  within  thirty  days  after  the 
seized  on  the  writ  of  replevin,  in  de-  term  at  which  judgment  was  rendered. 
fault  of  which  the  demurrer  should  It  is  not  sufficient  to  aver  that  snch  ex- 
have  been  sustained  and  judgment  ecution  was  issued  according  to  the 
given  that  defendant  answer  over,  statute  in  such  case  made  and  provided. 
Dubois  V.  Hutchinson,  40  Mich.  263.  The    court    said:     **  The    declaration 

Taxation.  —  An  averment  that  a  local  alleges  that  according  to  the  statute  in 
assessment  was  illegal  is  a  legal  con-  such  case  made  and  provided,  and  par- 
elusion  and  does  not  present  an  issue  suant  to  the  course  and  practice  of  said 
of  fact.  Pel  ton  v.  Bemis,  44  Ohio  St.  court,  an  execution  was  duly  issued 
58.  upon  the  judgment,    etc.     Instead  d 

SxemptioB  from  Taxation.  —  In  Quin-  an  averment  of  a  fact  which,  if  true, 

ney  v.  Stockbridge,  33  Wis.  508,  it  was  shows  that  the  requirement  of  the  stat* 

held  that  an  allegaii5n  that  the  land  ute  was  complied  with,  the  declaration 

was  '*  by  the  laws  of  the  state  of  Wis-  states  a  conclusion  of  law  upon  a  fact 

consin  exempt  from  taxation  "  was  the  not  stated  or  set  forth.     If  the  defend- 

statement  of  a  mere  conclusion,  which,  ant  had  taken  issue  upon  this  averment 

being  unsupported  by  the  proper  aver-  in  the  declaration,  the  verdict  would 

ments  of  fact,  went  for  nothing.  not  necessarily  have  affirmed  the  fact 

▼iolatioa  ofPofondaat'i  Covonaiit.  —  In  that  execution  had  been  issued  in  thiny 
an  action  to  recover  damages  for  the  days.  At  best  it  presented  a  question 
breach  of  a  covenant,  if  the  complaint  of  law,  and  not  one  of  fact  for  the  de- 
does  not  show,  either  by  express  words  termination  of  the  jury.  The  decKra- 
or  by  necessary  implication,  that  the  tion  is  clearly  bad.*' 
covenant  was  broken  by  the  defendant,  Szoeutioa  —  Sxemptioa.  —  An  aver- 
it  is  bad  upon  demurrer,  and  the  de-  ment  that  property  is  exempt^  from 
feet  is  not  cured  by  a  general  allegation  execution,  where  no  facts  are  stated 
that  the  facts  set  forth  were  in  viola-  from  which  it  can  be  inferred  that  it 
tion  of  the  defendant's  covenant,  really  is  so  exempt,  is  bad  as  an  aver- 
Schenck  V.  Naylor,  2  Duer  (N.  Y.)  678;  ment  of  a  mere  conclusion  of  law. 
Woolley  V,  Ncwcombe,  58  How.  Pr.  (N.  Bell  v.  Sherer,  12  Neb.  410. 
Y.  C.  PI.)  480,  affirmed  in  87  N.  Y.  605.  Exaeation  of  Deed  —  Btatemaiit  of  VMt 

▼alidity  of  a  Tax  Deed.  —  In  an  action  — An  allegation  that  a  husband  and 
under  a  IVisconsin  statute,  to  bar  the  wife  executed  a  deed,  and  that  it  con- 
rights  of  a  former  owner  of  lands  sold  veyed  to  the  defendant  their  rights  In 
and  deeded  for  the  nonpayment  of  the  land,  has  been  held  sufficient  to 
taxes,  an  answer  which  merely  denies  show  that  the  deed  was  delivered, 
the  validity  of  the  taxes  for  which  the  Keenan  v,  Keenan,  (Supreme  Ct.)  I3 
land  was  sold,  or  that  anything  was  N.  Y.  Supp.  747. 
due  thereon  for  uxes  at  the  time  of  Btatemoat  of  Faet  —  DaUTOty  of  Agree- 
the  sale,  and  denies  the  title  of  the  meat.  —  The  complaint  averred  that 
plaintifiF,  is  not  sufficient,  but  facts  **  the  defendant  made  and  entered  into 
should  be  alleged  showing  specifically  an  agreement  with  the  plaintiff.*' 
the  particular  grounds  upon  which  the  Counsel  argued  that,  if  this  averment 
defendant  relies  to  avoid  the  tax  deed,  covered  a  delivery  of  the  agreement,  it 
Wakeley  v.  Nicholas,  16  Wis.  588.  was  still  insufficient,  because  it  was  not 

Levy  of  Sxeeatioa.  —  In  Botsford  v.  an  allegation  of  fact,  but  of  a  condu- 

Beers,  11  Conn.  369,  it  was  held  suffi-  sion  of  law,  which  is    not  pleadable, 

cient  to  aver  that  execution  was  levied  The  court  held  that  this    proposition 

upon  certain  lands  in  due  form  of  law,  was  too  refined,  and  that  the  same  ob- 

wlthout  detailing  the  facts  requisite  in  jection  would  apply  to  an   allegation 

the  officer's  return  to  constitute  a  valid  that  the  agreement  was  delivered,  be- 

levy.  cause    the    delivery   may    have    been 
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a  contract  has  not  been  performed  according  to  law,  without  set- 
ting forth  the  facts  relied  on  to  support  his  opinion,  is  but  an 
allegation  of  a  conclusion  of  law.^     Thus  an  allegation  by  a  party 

actual,  or  it  may  have  been  construe-  court  said:    "The  statement    of    the 

ttve  merely,  and  what  amounts  to  a  de-  amount  exacted  and  paid  is  certainly 

livery  is  a  question  of  law.     The  court,  a  statement  of  pure  fact;  the  only  ques- 

per  Beck,  J.,  said:  **  Either  averment,  tion  that  can  be  made  is  whether  the 

however,   is  that  of  an  ultimate  fact,  statement  that  '  by  law  the  true  duty 

which,   although  a  conclusion  of  law  on  said  goods  was  $2482.25  '  is  a  state- 

from     the'   evidence,     is    pleadable.'*  ment  of  a  conclusion  of  law  merely,  of 

Hanna  v.  Barker,  6  Colo.  313.  a  statement  of  fact.     In  my  opinion  it 

Vot  Conolosion  of  Law  —  Judgment.  —  should  be  considered  as  a  statement  of 

In  an   action  on  a    judgment  by   the  one  of  the  ultimate  facts  in  the  case,  as 

judgment  creditor,  an  answer  alleging  distinguished  from  the  mere  evidence 

that  the  judgment  is  not  owned  by  the  of  such  fact.   What  the  true  duty  is,  de- 

plaintifiF,  but   by  another  person,  nam-  pends  on  a  great  variety  of  circum- 

ing    him,     presents    a    good    defense  stances.     There  is  no  dispute  about  the 

though  the  particulars  of  the  assign-  letter  of  the  law,  but   upon  the  appli- 

ment    be    not    stated.      Holcombe    v.  cation  of  different  sections  of  the  law; 

Tracy,  2  Minn.  241.  and  this  may  depend  upon  many  clr- 

Ttaudulent  ConTeymnoes.  —  An  allega-  cumstances  to  be  given  in  evidence, 

lion    that    an   insolvent    has  made  a  such  as  the  kind  of  goods,  their  quality, 

fraudulent  conveyance  of  his  property,  fineness,   weight,    mode  of    manufac- 

without  stating  the    person  to  whom  tare,    component    material,   the    rela- 

such  assignment  was  made,  is  demur-  tive  proportions  or  value  of  different 

rable  as  an  averment  of  a  conclusion  of  component  materials,  their  commercial 

law.     Stewart  z'.  Hargrove,  23  Ala.  429.  designation,  and  numerous  other  cir- 

Bankmptoy.  —  An  allegation  in  gen-  cumstances  which  may  be  involved  in 

eral   terms  that  a  bankrupt  had  failed  the  determination  of  the  true  duty.     If 

to  file  a  full  schedule  of  his  notes  and  the  '  true  amount  of  duty  '  is  not  an 

accounts,     without    specifying    those  ultimate   fact  to  be  ascertained,  then 

which  were  omitted,  was  held  to  be  but  every    circumstance   about  the  goods 

the   statement  of  a  legal  conclusion,  which  may  affect  the  rate  of  duty,  and 

Stewart  v,  Hargrove,  23  Ala.  429.  upon  which  the  determination  of  the 

Attaehment.  —  An    allegation    in    a  duty  depends,  must  be  deemed  the  ulti- 

complaint     that    an    attachment    was  mate  facts    necessary  to  be   pleaded; 

"  illegal,   unauthorized,  and  void,"  is  and  the  result  would  be  a  requirement 

a  statement  of  a  conclusion  of  law  only,  to  plead  a  minute  description  of  the 

and  will  not  admit  proof  that  the  at-  goods  in  all  particulars  which  might 

tach ment  was  void;  hnX.  an  averment  affect  the  rate  of  duty.*'     Prickhardt  v. 

that  the  attachment  was  vacated  for  Robertson,  4  Civ.  Pro.  Rep.  (U.  S.  Cir. 

irregularity  is  sufficient  to  sustain  the  Ct.)  118. 

action,  although  the  rule  of  damages  1.  Censtmetloii  of  Gontraet. — Allega- 

in  such  a  case   may  be  different  from  tions  in  a  pleading  denying  the  legal 

the  rule  in  case  of  an  absolutely  void  import  of  a  written  contract,  a  copy  of 

attachment.      Sprague  v.  Parsons,   12  which  contract  is  given  in  the  plead- 

Daly  (N.  Y.)  392.  ings,   and   admitted   to  be  correct  by 

Coitom  Batiee  —  Btatement  of  I'aet.  —  both  parties,  will  not  be  considered  by 

A   complaint   in   an  action  to  recover  the    court.       Board   of  Education    v, 

back   duties   paid    under  protest,  and  Shaw,  15  Kan.  33. 

claimed  to  have  been  illegally  exacted,  WaiTer  of  Gontraet.  —  It  was  held  in 

alleged  that  **  by  law  the  true  duty  **  Phinney  v.  Mutual  L.  Ins.  Co.,  67  Fed. 

on  the  goods  imported  was  a  certain  Rep.  493,  that  a  mere  naked  averment 

sum,  and  that  the  collector  of  customs  that    a    contract    was    waived,    there 

had  exacted  a  larger  sum.     It  was  held  being  no  statement  of  facts  to  show  its 

that  the  statement  "  by  law  the  true  abandonment,  was  not  good  pleading, 

duty  '*  was  such  a  sum,  was   not  the  but  was  demurrable, 

statement     of    a    conclusion    of    law  Contract  Hot  Binding.  —  An  allegation 

merely,  but  was  a  statement  of  one  of  that  a  contract  set  up  in  a  pleading  is 

the   ultimate  facts  in   the  case.     The  not  binding  upon  the  defendant  is  but 
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to  an  action,  that  he  has  fully  carried  out  an  agreement,  is  insuffi- 
cient, and  but  the  assertion  of  a  conclusion>  where  the  circum- 
stances of  the  case  call  for  the  setting  forth  of  acts  alleged  to 
have  been  performed  by  him.^ 

Sorarrtr.  —  And  the  construction  of  an  instrument  set  forth  in 
the  pleading  or  annexed  thereto  is  not  admitted  on  demurrer.* 

S.  AUegations  of  Duty. — A  bare  allegation  of  duty  alone  is 
insufficient  without  an  allegation  of  facts  sufficient  to  create  the 
duty»  the  obligation  being  but  an  inference  of  law,  arising  from 
the  facts.* 

the  sutement  of  a  legal  conclusion.  Hun  (N.  Y.)  227,  o^nn^t/ in  127  N.  Y. 

Knox  County  Bank  v.  Lloyd,  18  Ohio  438. 

St.  353;  Larimore  v.  Wells,  29  Ohio  St.  It  has  been  held  that  the  allegation 

13;  Baltimore,  etc.,  R.  Co.  v.  Wilson,  in  a  complaint  that  S.  "  failed  to  fulfil 

31  Ohio  St.  55S;  U.  S.   Rolling  Stock  his  obligations  by  virtue  of  said  instni- 

Co.  V,  Atlantic,  etc.,  R.  Co.,  34  Ohio  St.  ment  "  was  insufficient,  beinf  only  the 

467.  staten:ent  of  a  legal  conclusion.     Van 

CoBttdflratioii.  —  In      Hammond     v.  Schaick  v.  Winne,  16  Barb.  (N.  Y.)  94. 

Earle,  58  How.  Pr.  (N.  Y.  Supreme  Ct.)  VoniUiUiBMit  of  CcmtrBet.  —  In  Coffin 

437,  the  court  said:  "  The  defense  to  v.  Grand  Rapids  Hydraulic  Co.,  61  N. 

which  this  demurrer  has  been  inter-  Y.  Super  Ct.  51,  the  court  said:  '*  And 

posed  does  not  refer  to  any  other  de-  the  further  allegation  '  that  the  defend- 

fense  in  the  answer,  nor  to  an^  of  the  ant  fully  carried  out  and  performed  all 

allegations  of  fact  contained  m  other  the  portions  and  parts  of  the  agreement 

defenses.     If  it  is  not  complete  in  and  thereto  annexed,  binding  or  obligatory 

of  itself,  it  is,  therefore,  insufficient  in  upon  the  defendant,  up  to  the  date  of 

law,  and  cannot  be  sustained  by  r^f-  the  commencement  of  this  action,  but 

erence  to  the  other  defenses  contained  that  plaintiffs  hei-ein  failed  to  perform 

in  the  answer.     Tested  by  this  rule,  the  and   carry  out  the  parts  and  portions 

fourth  defense  is  clearly  bad,  because  of  the   said   agreement   binding    and 

no  facts  are  averred,  simply  the  con-  obligatory  upon  them,  to  the  damage 

elusion  of  law  that  the  contract  alleged  of  thisdefenaant,'  all  were  conclusions 

in  the  complaint  is  inoperative  and  void  of  law,  no  facts  having  been  pleaded 

for  want  of  a  sufficient  and  adequate  tending  to  show  a  breach  of  the  agree- 

consideration."'      See  also   Powell  v,  ment  by  the  plaintiffs." 

Crawford,  no  Ala.  294;  Sac  County  v,  9.  See  supra^   II.    5.    Condusicns  0/ 

Hobbs,  72  Iowa  69.  Law  Not  Admitted  by  Demurrer. 

Bflbet   of  a   Dood.  —  In    Flax   Pond  8.  Allogation    of    Duty.  —  Bailey    s^. 

Water  Co.  v,  Lynn,  (Mass.  1887)  9  N.  Bussing,   29    Conn,    i;    Nickerson    v. 

E.   Rep.  837,   the  bill  alleged  that  the  Bridgeport    Hydraulic   Co.,  46  Conn. 

complainant  by  a  certain  deed  acquired  27;  Hayden  v.  Smith  ville  Mfg.  Co.,  29 

all  the  right,  title,  and  interest  in  and  Conn.   548;  McCune  v.   Norwich  City 

to  the  waters  of  a  certain  pond,  and  all  Gas  Co.,   30  Conn.    521;    Hewison  v. 

the  dams,    etc.,  connected  therewith.  New  Haven,  34  Conn.  138. 

The  court  said:   "What  the  plaintiff  An  averment  in  a  complaint  that  by 

took  by  this  deed  depends  upon  its  reasoh  of  a  contract  it  became  the  duty 

construction,  and  not  upon  the  further  of  the  defendant  to  do  certain  acts  is 

allegation  of  the  plaintiff  that  it  did  not  insufficient.    The  facts  must  be  stated 

accoutre  '  the  title  to  any  real  estate,'  from  which  the  duty  arose.     Buffalo  v. 

which  is  an  allegation  merely  of  a  con-  Hollo  way,  7  N.  Y.  494. 

elusion  of  law."  In  Cane  v.  Chapman,  5  Ad.  fr  El. 

1.  D* Aries  V.  Freedman,   53  N.   Y.  647,   31   E.   C.  L.  404,  the  defendant 

Super.  Ct.  518:  Knapp  v.  Brooklyn,  97  pleaded  that  it  was  not  the  dutv  of  the 

N.  Y.  523;  Van  Schaick  v.  Winne,  16  commissioners  to  pay,  etc.    This  was 

Barb.  (N.  Y.)  89;  Butler  v.  Viele,  44  held  to  be  bad  on  demurrer,  as  a  tra- 

Barb.  (N.  Y.)  i6«};  Chauvrant  v.  Mail-  verse  of  an  inference  of  law. 

lard,  (Supreme  Ct.)  4  N.  Y.  Supp.  126;  Duty  to  Pay  a  Voto.  —  In  an  action  for 

Jennings  ?%  Grand  Trunk  R.  Co.,  52  money  paid  out  on  a  promissory  note 
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4.  Foreign  Laws.  —  As  courts  will  not  take  judicial  notice  of 
laws  of  a  foreign  state,  it  is  necessary,  when  they  are  relied  upon, 
that  they  should  be  set  out  in  the  pleading.  The  mere  state- 
ment of  the  existence  and  effect  of  a  foreign  law  will  be  no  more 
regarded  by  the  court  than  any  other  allegation  of  a  legal  con- 
clusion by  the  pleader.* 

5.  Fraud.  —  As  fraud  is  an  inference  of  law  arising  from  the 
facts  in  pleading,  it  is  not  sufficient  to  charge  fraud  in  general 
terms.  The  facts  and  circumstances  relied  on  to  prove  a  fraudu- 
lent transaction  must  be  set  out  in  order  to  let  in  evidence  bearing 
on  the  question.* 

by  the  plaintiff,  the  defendant's  answer  foreign  law  should  have  been  pleaded, 

merely  alleged  a  duty  on  the  part  of  The  law  of  a  foreign  state  is  a  fact  to 

the  plaintiff  to  pay  tne  note.     It  was  be  alleged  and  proved  like  any  other 

held  that  an  allegation  of  duty  without  fact." 

averring  the  facts  on  which  the  duty  Similar   Laws.  —  An    allegation  that 

rested  was  insufficient,  and  a  finding  the  laws  of  the  state  of  New  York  are 

of  a  duty   without  facts  was    of    no  similar  to  those  of  New  Jersey  upon  a 

value.     Atwood  v,  Welton,   57  Conn,  certain  question  wa%  held  to  be  only  an 

515.  averment  of  the  plaintiff's  conclusion 

1.  See  article  Foreign  Laws,  vol.  9,  that  the  statutes  of  the  two  states  were 

p.  54a;    Hempstead  v.  Reed,  6  Conn,  similar,  and  therefore  it  was  held  that 

480;  Templeton  v.  Sharp,  (Ky.  1888)  9  the  complaint  did  not  state  sufficient 

S.  W.  Rep.  697;  Walker  v.  Maxwell,  i  facts  to  constitute  a  cause  of  action. 

Mass.   112;    Perkins  v.  Guy,  55  Miss.  Fagan  v.  Strong,   17  Civ.    Pro.    Rep. 

178;  Bank  of  Commerces.  Fuqua,  ii  (N.  Y.  Supreme  Ct.)  438. 

Mont.  295;  Garrett  v.  Conklin,  52  Mo.  In  an  Action  upon  a  Note,  executed  in 

App.  654;  Salt  Lake  City  Nat.  Bank  v.  another  state,  it  was  alleged  that  '*  the 

Hendrickson,  40  N.  T.  L.  55;  Throop  v.  legal  rate  of  interest  at  that  time   in 

Hatch,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  said  state,  according  to  the  law  of  said 

25;  Myers  v.  Machado,  6  Abb.  Pr.  (N.  state,  was  ten  per  centum  per  annum 

Y.  Super.  Ct.)  201;  Rothschild  v.  Rio  on  all  such  obligations,  and  that  the 

Grande  Western  R.  Co.,  5g  Hun  (N.  Y.)  contract  to  pay  interest  on  said  sum  at 

455;  Fagan  v.  Strong,  17  Civ.  Pro.  Rep.  the  rate  of  ten  per  centum  per  annum, 

0$.  Y.  Supreme  Ct.)438;  Riendeau  v.  as  stipulated  in  said  note,  was  lawful 

Vieu,  (Supreme    Ct.)  21  N;  Y.  Supp.  in  said  state,  and  enforceable  under  the 

502;  Curtis  V.  Masten,  11  Paige  (N.  Y.)  laws  thereof."     It  was  held  that  this 

17;  Kinnier  v.  Kinnier,  45  N.  Y.  539;  was  a  mere  averment  of  a  legal  conciu- 

Phinney  v.  Phinney,   17  How.  Pr.  (N.  sion,  and  though  not  objected  to,  did 

Y.  Supreme  Ct.)i99;  Balfour  z/.  Davis,  not  authorize  the  introduction  of  evi- 

14  Oregon  52;  Peck  v,  Hibbard,  26  Vt.  dence  as  to  such   law.     Templeton  v, 

705;   McLeod  V.  Connecticut,  etc.,  R.  Sharp,  (Ky.  1888)9  S.  W.  Rep.  696. 

Co.,  58  Vt.  727;  Collettv.  Keith,  2  East  8.  See  article  Fraud,  vol.  9,  p.  675. 

a6o.     Compare  Schluter  v.  Bowery  Sav.  Frand.  —  Phoenix  Ins.  Co.  v,  Moog, 

Bank,  117  N.  Y.  130.  78  Ala.  301;  Hale  v.  Walker,  31  Iowa 

The  court  said  in  Rothschild  v.  Rio  354;    Kerr  v,    Steman,   72   Iowa  242; 

Grande  Western  R.  Co.,  59  Hun  (N.  Y.)  Grove  v,  Rentch,  26    Md.  377;  Cum- 

454:   '*  The  allegation  is  not  a  state-  mings  v.    Thompson,    18   Minn.   246; 

ment  of  fact,  but  of  a  legal  conclusion  Nichols  v.  Stevens,  123  Mo.  117;  Loehr 

from  undisclosed  facts.     It  is,  in  effect,  v.  Murphy,  45  Mo.  App.  522;  Tepoel 

saying  that  under  foreign  laws,  of  which  v.  Saunders  County  Nat.  Bank,  24  Neb. 

we  know  nothing,  one  person  has  be-  817;  McMurray  v,  Gifford,  5  How.  Pr. 

come  liable  for  another  person's  debts,  (N.    Y.    Supreme    Ct.)    15:    Wood  v. 

and  it  differs  in  no  substantial  particu-  Amory,    105  N.   Y.  282;   Mobile  Sav. 

lar     from    an    allegation,    which   has  Bank  v.   Oktibbeha  County,   22  Fed. 

always  been  treated  as  a  mere  conclu-  Rep.  581;  Ritchie  v,  McMuUen,  159  U. 

sion,  that  the  defendant  is  indebted  to  S.  241. 

the    plaintiff.       It    is    clear    that    the  It    has    been    held    that   when    the 
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6.  Heirship.  —  It  has  been  held  that  when  title  is  claimed  by 
inheritance  a  bare  assertion  in  pleading  that  the  claimant  is  the 
heir  of  the  decedent  is  inadmissible.  Heirship  is  a  question  of 
law,  and  the  facts  relied  on  to  establish  its  existence  must  be 
set  out.* 

7.  Indebtedness.  —  A  general  allegation  of  indebtedness  is  but 
the  statement  of  a  legal  conclusion  and  insufficient.  All  the 
material  facts  from  which  the  indebtedness  arose,  and  of  which 
proof  will  be  necessary,  must  be  set  out  for  the  guidance  of  the 
other  side.* 

grounds  of  contest    embrace    duress,  York,  of  a  deceased  person,  is  a  concla- 

menace,   and  fraud,  or  the  like,  such  sion  of  law  and  not  a  fact.     The  facts 

matters,  not  being  ultimate  facts,  but  out  of  which  such  claim  arises  should 

conclusions  of  law  to  be  drawn  from  be  stated  in  a  pleading,  and  the  heir  at 

facts,  must  be  pleaded,  not  only  in  the  law  cannot  claim  unless  there  was  no 

language  of  the  statute,  but  the  facts  valid  testamentary  disposition  made  by 

relied  on  must  be  stated  and  issues  re-  the  deceased,  in  which  case  the  fact  of 

lating  thereto  submitted  to  the  jury,  intestacy  should  be  pleaded." 

Matter  of  Gharky,  57  Cal.  279.  8.  Indiana.  —  Jaqua  v.  Shewalter,  10 

In  Alabama  v.  Burr,   115  U.  S.  426.  Ind.  App.  234. 

the  court  said:  *'  Pleadings  must  state  Kentucky,  — Camplin   v.  Eads,  (Xy. 

facts,    and    not    conclusions    of    law  1894)  24  S.  W.  Rep.  1068. 

merely,  and  the  allegation  in  this  case  Nevada.  —  California  State  Tel.  Co. 

that  the  loss  arose  from  the  fraud  is  v.  Patterson,  i  Nev.  150. 

only  a  conclusion  of  law.     If  the  facts  New  York.  —  Hall  v.  Southmayd,  15 

from  which  the  conclusion  is  drawn  are  Barb.  (N.  Y.)  33;  Drake  v.  Cockroft,  4 

not  sufficient  to  show  that  in  law  the  £.  D.  Smith  (N.  Y.)  36;  Lamb  v.  Hirsch- 

loss  was  attributable  to  the  fraud,  the  berg,  i  Misc.  Rep.  (N.  Y.  C.   PI.)  108; 

declaration  is  bad.*'  McKyring  v.  Bull,  16  N.  Y.  303;  Bailey 

Fraudulent       Trmmfer.  —  Allegations  v,  Richmond,  49  N.  Y.  Super.  Ct.  519. 

averring  that  a  transfer  was  not  made  Ohio.  —  Knox  County  Bank  v.  Lloyd, 

in  good  faith,  but  for  the  purposes  of  18  Ohio  St.  365;  Larimore  v.  Wells,  29 

defrauding  creditors,  were  held  to  be  Ohio  St.  16. 

conclusions    of    law   and    insufficient  Wisconsin.  —  Robbins  v.  Lincoln,  12 

when  challenged  by  special  demurrer.  Wis.  10. 

Scholze  V.  Steiner,  100  Ala.  153.  An  averment  that  the  defendant  is 

1.  Larue  v.  Hays,  7  Bush  (Ky.)  53;  indebted  to  the  plaintiff  will  not  sup- 

Kerlee  v.  Corpening,  97  N.  Car.   334;  port  a  recovery.     Pelton  v.  Bemis,  44 

Fite  V.  Orr,  (Ky.  1886)  i  S.  W.  Rep.  583;  Ohio  St.  58. 

Reiner  v.  Brandhorst,  59  How.  Pr.  (N.  In  California  State  Tel.  Co.  v.  Pat- 
Y.  Supreme  Ct.)  93;  Gillett  v.  Robbins,  terson,  i  Nev.  150,  the  court  held  the 
12  Wis.  319.  following  allegation  to  be  but  the  state- 
See  also  article  Hsnts  and  Devisees,  ment  of  a  legal  conclusion:  "  On  the 
vol.  10,  pp.  53.  54.  17th  day  of  October,  A.  D.  1864,  at 
In  Fite  v.  Orr,  (Ky.  1886)  i  S.  W.  Carson  City,  in  said  county  of  Ormsby. 
Rep.  582,  it  was  held  that  a  pleading  the  said  defendant  became  indebted  to 
which  stated  that  two  parties  were  the  said  plaintiff  In  the  sum  of  four 
'*  the  only  heirs  '*  of  a  deceased  person  hundred  dollars,  for  so  much  money, 
was  bad,  as  pleading  a  conclusion  of  at  or  before  that  time,  had  and  re- 
law,  and  the  adverse  party  admitted  ceived,  and  in  consideration  thereof 
nothing  by  failure  to  answer  it.  then  and  there  promised  to  pay  the  said 

An  averment  that  one  is  the  only  sum  when  thereunto  requested.'* 

heir  at  law  of  the  deceased  person  is  In  an  IndietBSiit  against  the  clerk  of 

the  averment  of  a  conclusion  of  law.  a  Circuit  Court  it  was  contended  by  the 

Reiners  v.  Brandhorst,  59  How.  Pr.  (N.  state  that  an  averment  in  the  indict- 

Y.  Supreme  Ct.)  91,  wherein  the  court  ment  that    the   money   realized    from 

said:  **  An  averment  that  one  is  the  fines,  jury  fees,  etc.,  was  due  and  owing 

sole  heir  at  law,  under  the  laws  of  New  10  the  state  of  Indiana  on  a  certain  date 
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80  a  OeiMral  Denial  of  Indebtednati  by  a  pleader,  where  the  allegations 
of  his  opponent  called  for  a  specific  and  detailed  denial,  is  but 

the  averment  of  a  conclusion  of  law.* 

was  sufficient  allegation  of  the  indebt-  B.  Mon.  (Ky.)  61;  Arnold  v,  Stephens, 
edness.  The  court  said:  **  We  regard  (Ky.  1891 )  17  S.  W.  Rep.  859;  Camplin 
that  averment  *  *  *  as  a  conclu-  v.  Eads,  (iCy.  1804)  24  S.  W  Rep.  1068. 
sion  of  law  merely,  and  not  as  equiva-  Minnesota,  —  Biron  v.  Board  of 
lent  to  a  statement  of  the  facts  from  Water  Com'rs,  41  Minn.  519;  Scanlan 
which  such  a  conclusion  might  be  v.  Murphy,  51  Minn.  536. 
drawn.  It  is  not  sufficient  to  charge  in  Montana, — Higgins  t/.  Germaine,  z 
an  indictment  that  the  defendant  has  Mont.  230;  Power  v.  Gum,  6  Mont.  5; 
committed  a  certain  specified  crime.  Stewart  v.  Budd,  7  Mont.  579;  Mer- 
it must  be  stated  how  he  committed  rigan  v.  English,  9  Mont.  123. 
the  crime,  by  reciting  the  facts  and  cir-  Nevada,  —  Skinker  v.  Clute,  9  Nev. 
cumstances  constituting  the  o£fense."  342. 

State  V,  Record,  56  Ind.  loq.  New    York,  —  Fosdick   v,   Groff,    23 

OoBiideration. — A  complaint    which  How.    Pr.   (N.   Y.  Supreme    Ct.)  158; 

simply  alleges  that  the  defendant  is  in-  Edson  v,  Dillaye,  8  How.   Pr.  (N.  Y. 

debted   to  the    plaintiff  and  that  the  Supreme  Ct.)  273;  Drake  v,  Cockroft, 

debt  has  not  been  paid,  is  subject  to  10  How.  Pr.  (N.  Y.  C.  PI.)  377;  People 

demurrer   as   not  stating  a  sufficient  v.    New   York,   28  Barb.  (N.  Y.)  250; 

cause  of  action.     If  a  declaration   or  Horner  v.  Wood,  15  Barb.  (N.  Y.)  373; 

complaint  in  debt  be  upon  simple  con-  McCorkle  v.  Hermann,  (Supreme  Ct.) 

tract,    the  consideration    must   be   set  5  N.  Y.  Supp.  88t;  French  v.  Willet,  4 

forth   with   the   other  facts.     If   it  be  Bosw.  (N.  Y.)  649;  Manley  v.  Rassiga, 

upon  a  specialty,  the  specialty  must  be  13  Hun  (N.  Y.)  290;   Springsteene  v, 

set  forth,  and  that  imports  a  considera-  Gillett,  30  Hun  (N.  Y.)  260,  Piatt  v. 

tion.     Moore  v,  Hobbs,  79  N.  Car.  535.  Stout,  14  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

In  a  Jttitice'f   Court. — A   statement  178;  People  z^.  Walker,  23  Barb.  (N.  Y). 

filed  in  a  justice's  court,  to  be  sufficient,  305;  Wheeler  v,  Dakin,  12  How.  Pr.  (N. 

must  advise  the  defendant  of  the  na-  Y.    Supreme   Ct.)   542;    New   York   v, 

ture  of  the  claim,  and  be  sufficiently  Dimick,  49  Hun  (N.  Y.)24i:  Kennagh 

specific  to  be  a  bar  to  another  action,  v.  McColgan,  (Supreme  Ct.)  4  N.   Y. 

It   must  state   facts,    and   not  m<.rely  Supp.  231;  Lorillardz/.  Clyde,  86  N.  Y. 

conclusions  of    law.     Hence,  a  state-  386;    People  v.  Ryder,   12  N.   Y.  437; 

ment  in  these  words:  "  Plaintiff  states  Lent  v.  New  York,  etc.,  R.  Co.,  130  N. 

that  defendant  is  indebted  to  him  in  Y.  509. 

the  sum  of   $50  lawful   currency,   for  Ohio,  —  Knox  County  Bank  v.  Lloyd, 

which  he  asks  judgment,"  is  insuffi-  18  Ohio  St.  353;  Larimore  v.  Wells,  29 

cient.     Butts  v,  Phelps,  79  Mo.  302.  Ohio  St.  13;  Baltimore,  etc.,  R.  Co.  v, 

Appealfrom  Jutioeof  the  Peace.  —  The  Wilson,  31  Ohio  St.  555. 

declaration  or  statement,  in  case  of  ap-  Washington,  — Lake   v.  Stein  bach,  5 

peal  from  a  justice  of  the  peace,  is  not  Wash.  663. 

subject  to  the  technical  rules  of  plead-  United  States.  —  Mills  v,  Duryee,  7 
ing;  and  it  is  sufficient  if  it  shows  in  Cranch  (U.  S.)  480. 
general  terms  a  debt  due.  Smith  v.  Thus  in  Wells  v.  McPike,  21  Cal. 
Dick,  95  Ala.  311;  Western  Union  Tel.  216,  it  was  held  that  in  an  answer  to  a 
Co.  V.  Meyer,  61  Ala.  158.  Compare  the  verified  complaint  in  assumpsit,  a  mere 
Alabama  doctrine  as  set  out  under  denial  of  the  indebtedness  without  a 
I.  General  Rule.  denial  of  the  facts  which  show  the  ex- 
it Arkansas,  —  Fain  v,  Goodwin,  35  istence  of  the  indebtedness  wds  but  a 
Ark.  109.  denial  of  the  conclusions  of  law,  and 

California, — Cuxtis   v.  Richards,  9  raised  no  issue. 

Cal.  39;    Higgins  v,  Wortell,   18  Cal.  A  pleading,  in  answer  to  a  statement 

330;  Wells  V.  McPike,  21  Cal.  219.  of  facts  constituting  a  cause  of  action, 

Colorado. — Gale  v,  James,  11  Colo,  which  merely  denies  that  anything  is 

540.  due  the  adverse  party  is  the  statement 

Idaho,  —  Swanholm     v,     Reeser,    2  of  a  mere  legal  conclusion  embodying 

Idaho  1 167.  no  matter  of  fact,  and  as  a  pleading 

Iowa,  —  Cottle  v.  Cole,  20  Iowa  485.  it  has  no  legal  effect.      Knox  County 

Kentucky,  —  Francis    v,   Francis,   18  Bank  v,  Lloyd,  18  Ohio  St.  353. 
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8.  Statute  of  Limitationft.  —  It  has  been  held  that  the  statute 
of  limitations  must  be  specially  pleaded,  and  the  dates  and  other 
facts  relied  on  to  give  effect  to  the  statute  must  be  set  out  in 
the  answer,  unless  such  dates  and  facts  are  supplied  by  the 
pleadings  of  the  other  side.  An  allegation  that  a  demand  is 
barred  by  the  statute  is  but  the  averment  of  a  conclusion  of 
law,  if  the  statute  be  not  specially  pleaded.^ 

17.   ALLEOATI0V8  COVflI8TIV0  OF  BOTH  LAW  AVD  FACT.  —  As  has 

'  been  seen,  if  a  pleading  contains  sufficient  facts  to  show  a  cause 
of  action  or  a  defense,  it  is  not  vitiated  because  it  contains 
inferences  of  law  as  well.*  It  is  difficult,  however,  at  times, 
to  determine  whether  the  allegations  of  law  and  of  fact  are 
separable,  or  whether  the  latter  are  sufficient  in  themselves  with- 
out resorting  to  the  former.* 

The  court  said  in  Fain  v,  Goodwin,  8.  See  supra,  II.  6.  Surplusage, 

35  Ark.  no:   '  The  defendant  pleaded  S.  lUzad  Law  ud  VMt  —  In  Grinde 

in  his  first  paragraph  that  he  did  not  v,   Milwaukee,   etc.,  R.  Co.,  42  Iowa 

owe  said  sum  or  any  sum  whatever.  377,  it  is  said:  *'  It  is  not  allowable  to 

This  was  properly  held  bad  on  demur-  plead  mere  abstract  conclusions  of  law, 

rer.      An    answer    should    deny    the  having  no  element  of  fact;  they  form 

'  material  allegations '  of  the  complaint,  no  part  of  the  allegations  constituting 

or  else  set  up  some  new  matter  by  way  a  cause  of  action;  but  if  they  contain 

of  defense,  counterclaim,  or  set-off.  Nil  the  elements  also  of  a  fact,  construing 

dfbet  is  a  mere  conclusion  of  law,  to  be  the  language  in  its  ordinary  meaning, 

drawn  from  facts,  and  is  not  good,  un-  then  force  and  e£fect  must  be  given  to 

der  the  code,  if  objection  be  made  in  them  as  allegations  of  fact,  as  when 

proper  time."  necessaries  are  furnished  to  an  infant; 

In    Lamb    v.   Hirschberg,    i    Misc.  or  when  a  deed  or  mortgage  is  alleged 

Rep.  (N.  Y.  C.  PI.)  108,  the  court  said:  as  having  been  made,  or  the  ownership 

'*  The  answer  denied  that  defendants  of    property  is  asserted;    the  genera] 

'  are  indebted  in    any  sum  whatever  allegation  is  sufficient,  being  the  ultl- 

upon  the  alleged  cause  of  action  set  mate  fact  to  be  established  by  evidence, 

forth  in   the  complaint,'  and  did  not  To  allege  more  would  be  to  plead  the 

otherwise  deny  the  allegations  of  sale  evidence,  which  is  not  allowable.*' 

and  delivery  of  the  merchandise  at  an  Where  the  issue  made  by  an  answer 

agreed  price  stated.    The  denial  was,  involves  a  deduction  or  conclusion  of 

therefore,  of  a  legal  conclusion  merely,  law,    it    is   not  bad    on    error  if  the 

insufficient  to  raise  an  issue  (Drake  v,  language  of  the  allegation,  according 

Cockroft,  4  E.   D.   Smith  (N.  Y.)  34;  to  its  ordinary  meaning,  contains  a  fact 

Emery  v.  Baltz,  94  N.  Y.  411),  and  the  constituting  an  offense.      School  Sec* 

sale  and  delivery  to  defendants,  as  well  tion  16  v.  Odlin,  8  Ohio  St.  298. 

as  their  promise  to  pay,  were  admitted.  In  Clark  v.  Chicago,  etc.,  R.  Co.,  28 

Code  Civ.  Pro.,  ^  522."  Minn.  71,  it  is  said:  '*  It  has  become  a 

It  has  been  held  that  a  general  alle-  rule  of  pleading  that,  while  it  is  not 

gation  that  the  defendants  did  not  owe  allowable  to  allege  a  mere  conclusion 

or  were  not  indebted  as  charged  in  the  of  law  containing  no  element  of  fact, 

complaint  was  a  conclusion  of  law  upon  yet  it  is  proper  not  only  to  plead  the 

facts  not  stated.     Pierson  v,  Cooley,  i  ultimate  fact    inferable  from    certaio 

Code  Rep.  (N.  Y.  C.  PI.)  92.  other  facts,  but  also  to  plead  anything 

Promiitory  Hoto.  —  Where  a  copy  of  a  which,  according  to  the  common  and 

note  was  annexed  to  the  complaint,  the  ordinary  use  of  language,  amounts  to 

defendant  answered,  but  did  not  deny  a   mixed  statement  of  fact  and  of  a 

the  execution  of  the  note,  simply  stat-  legal  conclusion." 

ing  that  he   was  not  indebted  to  the  Where  a  legal  deduction  or  conclu- 

plaintiff.     This  was  held  to  be  insuffi-  sion  of  law  contains  a  fact  constituting 

cient.     Kinney  v,  Osborne,  14  Cal.*  113.  a  cause  of  action,  or  one  which  is  essen- 

1.  See  article  Limitations.  tial  to  enable  the  plaintiff  to  maintain 
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T.  Appabbht  Cohclubiohb  of  Law  —  1.  In  General  —  There  are 
some  allegations  which,  though  apparently  only  statements  of 
legal  conclusions,  the  decisions  are  almost  unanimous  in  pro- 
nouncing to  be  statements  of  issuable  facts ;  a  few  examples  of 
these  are  here  given,  though  belonging  more  properly  to  other 
articles  in  this  work. 

8.  Vegligenoe.  —  It  has  been  generally  held  that  negligence  is 
an  ultimate  fact  to  be  shown  by  the  evidence,  and  not  a  legal 
conclusion  requiring  a  specific  statement  of  the  facts  and  details 
which  constitute  it.* 

8.  Title  to  Personal  Property.  —  A  general  allegation  of  owner- 
ship  of  personal  property  would  seem  to  be  that  of  a  conclu- 
sion of  law,  and  not  a  statement  of  fact,  but  the  courts  have 
generally  held  it  to  be  sufficient  in  pleading.* 

4  Titie  to  Beal  Estate.  —  In  pleading  a  title  in  fee  simple, 
which  may  depend  upon  a  long  succession  of  deeds,  a  general 
allegation  of  such  ownership  is  sufficient ;  and  it  is  never  required 
of  the  pleader  to  set  out  in  the  pleadings  the  deed  by  virtue 
of  which  he  claims  title.* 

VI  Whetheb  the  Defect  May  Be  Bekedied.  —  It  follows 
from  what  has  been  said  in  the  preceding  sections  of  this  article 

his  cause  of  action,  the  defendant  may  of  the  company,  the  company  pleaded 

move  to  have  the  petition  made  definite  that  before  the  loss,  to  wit,  on,  etc.,  at, 

and  certain,  but  cannot  strike  out  such  etc.,  a  change  toek  place  in  the  title 

matter  as   redundant  and   irrelevant,  of  the  property  insured  by  voluntary 

Dorsey  v.  Hall,  7  Neb.  460.  transfer,  and  without  the  consent  of  the 

»r^nipiA  —  Hot  a  Oonelvsion  of  Law.  —  defendant,  whereby  the  policy  became 

In  Allen  v,  O'Donald,  23  Fed.  Rep.  576,  void.     It  was  held  that  the  plea  was 

an  answer  alleged  that  certain  lands  open  to  a  demurrer,  as  it  presented  an 

were  not  worth  more  than  a  certain  issue  involving  questions  of  both  fact 

amount,  and  that  the  premises,  consid-  and  law  which  could  not  be  submitted 

ering  the  same,  ought  to  be  released  to  a  jury.     Clay  F.  &  M.  Ins.  Co.  v. 

and  discharged  from  the  operation  and  Wusterhausen,  75  111.  285. 

effect  of  the  mortgages.     It  was  held  1.  See  article  Negligence. 

that  this  was  not  open  to  the  objection  3.  See  article  Title,  Ownership,  and 

that  it  was  the  bare  assertion  of  a  con-  Possession. 

elusion  of  law.     The  court  said :  "The  S.  California.  —  Payne  r.  Tread  well, 

further  point  made  in  support  of  the  16  Cal.  243;    Rough   v,  Simmons,  65 

third  exception,  that  the  matter    ex-  Cal.  227;    Johnson  v,  Vance,  86  Cal. 

cepted  to  is  a  mere  conclusion  of  law,  129. 

is   not  well   taken.      It  is  sometimes  JCansas,  —  Leavenworth,  etc.,  R.  Co. 

proper  and  convenient  in  equity  plead-  v,  Leahy,  12  Kan.  124;  Saline  County 

ing,  as  a  means  of  indicating  the  relief  v.  Young,  18  Kan.  445. 

to  which  the  party  considers  himself  New  York,  —  Ensign  v.  Sherman,  14 

entitled,  or  the  defense  sought  to  be  How.  Pr.  (N.  Y.  Supreme  Ct.)  430. 

made,  to  make  deductions  from    the  South  Dakota,  —  Grace  v,  Balfou,  4 

facts  stated  that  are  more  or  less  con-  S.  Dak.  333. 

elusions  of  law;  and  this  seems  to  be  Wisconsin, — Iowa  County  v,  Min- 

the  character  of  this  allegation.'*  eral  Point  R.  Co.,  24  Wis.  93. 

In  a  suit  upon  an  insurance  policy  United  States,  —  Gage  v,  Kaufman, 

containing  a  condition  that  the  same  133  U.  S.  471. 

should  be  avoided  if  any  change  took  See    in    general   upon   this    subject 

place  in  the  title  to  the  property  by  vol-  article  Title,  Ownership,  and  Possbs- 

natary  conveyance  without  the  assent  sign. 
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that  a  pleading  embracing  nothing  but  the  bare  statement  of 
a  legal  conclusion  is  fatally  defective.  But  a  pleading  entirely 
destitute  of  allegations  of  fact  is  of  rare  occurrence ;  and  most 
of  the  pleadings  demurred  to  because  of  this  defect  —  the  aver 
ment  of  an  inference  of  law  —  contain  some  allegations  of  fact, 
or  mixed  allegations  of  law  and  fact,  and  are  subject  to  amend- 
ment.    See  article  Amendments,  vol.  i,  p.  620. 
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ABATEMENT. 

Dilatory  defense  in  justice's  court,  731. 
Jurisdiction  of  person^  raising  objection,  iSj, 
Justice's  court  —  objection  to  jurisdiction,  694. 
Objection  to  jurisdiction,  179. 

ABDUCTION. 

See  Kidnapping. 

ACKNOWLEDGMENT. 

Deed  under  judicial  sale,  106. 

ACTION. 

Joinder  of  causes  of  action  in  justice's  court,  718* 

Justices  of  tlie  peace  —  actions  against,  823. 

Justice's  court  —  institution  of  suit,  696. 

Landlord's  actions,  844. 

Land  patents  —  action  to  cancel,  938. 

Local  and  transitory -r- territorial  jurisdiction,  Z34« 

Tenant's  actions,  902. 

Transitory  actions — jurisdiction  of  persons,  137 

ADDITIONAL  JURORS. 
See  Talesmen. 

ADJOURNMENTS. 
Judicial  sale,  47. 
Justice's  doclcet — entry  in,  752. 
Notice  of  adjournment  of  judicial  sale,  26. 
Trial  of  proceedings  to  dispossess  tenant,  891* 

ADMIRALTY. 

Admiralty  sale  as  judicial  sale,  8. 
Laches  —  availing  of  defense,  851. 

ADVERSE  POSSESSION. 

Use  and  occupation  —  action  for,  84t» 

ADVERTISEMENTS. 

Notice  of  judicial  sale,  30. 

ADVISEMENT. 

Justice  talcing  case  under  advisement,  731. 

AFFIDAVIT. 

Appeal  from  justice's  judgment — affidavit  for,  771. 
Attachment  to  enforce  landlord's  lien  — affidavit  to  sectire,  qn% 
Landlord  dispossessing  tenant— affidavit  for,  878. 

AFFIRMATION. 

Oath  of  jurors,  516. 
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AGREEMENT  OF  JURY. 

Discharge  for  inability  to  agree,  690^ 

ALIENS. 

Discharging  jury  where  one  was  alleo,  6901 

Excusing  jurors,  385. 

ALLOWANCE. 

Appeal  from  justice's  judgment,  780. 

AMENDMENTS. 

Affidavit  to  secure  attachment  to  enforce  lien  for  land,  9t7« 

Appeal  bond  in  justice's  court,  779. 

Appraiser's  return,  22. 

Judgments  of  justices  of  the  peace,  738. 

Justice's  court  —  pleadings  in,  699,  700, 

Justice's  docket,  749. 

Laches  —  amendments  of  bill  to  excuse,  835. 

Legal  conclusions  —  amending  pleadings,  1045, 

List  of  jurors  served  on  accused,  370. 

New  parties  on  appeal  from  justice's  judgment,  783. 

Notice  of  appeal  from  justice's  judgment,  768. 

Process  to  procure  jury,  345. 

Return  of  justice  on  appeal,  792. 

Return  to  venire,  354. 

AMOUNT  IN  CONTROVERSY. 
Jurisdiction  dependent  on,  132. 
Justice's  jurisdiction,  675. 
Trial  de  novo  on  appeal  from  justice's  oourt»  81 C* 

ANIMALS. 

Injuries  to  —  pleas  in  justice's  court,  709. 

ANSWER. 

Conclusion  of  law  need  not  be  denied,  1025. 

Jurisdiction  —  nature  of  plea  to,  181. 

Justice's  court  —  plea  or  answer  in,  718. 

Laches  —  requisites  of  answer,  833. 

Objection  to  jurisdiction  —  raising  by  answer,  184. 

Rent  — code  answer  in  action  to  recover,  866. 

Tenant's  answer  in  dispossess  proceedings,  887. 

APPEAL. 

Demand  for  jury  —  review,  253. 

Discharge  of  jury  —  reviewability,  641. 

Jurors  ^procurement  of,  review  on  appeal,  526-3& 

Justice's  court  —  appeal  to  jury,  727. 

Justice's  judgment  —  appeals  from,  755  et  seq. 

Laches  —  appellate  review  of  decision  on,  840. 

Landlord's  summary  proceedings  against  tenant,  goci 

Objection  to  jury  list,  317, 

Order  confirming  judicial  sale,  80. 

Procurement  of  jurors  —  review  of  objectioas,  355. 

Waiver  of  jury  trial  —  review,  272. 
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APPEAL  BOND. 

Appeal  from  justice't  Jadymeats,  774. 
Penalty  of,  809. 

APPEARANCE. 

General  appearance,  jurisdiction  of  penon,  i8s. 
Justices'  courts  —  objection  to  jurisdiction,  693. 
Justice's  docket  —  entry  in,  75 1. 

Justice  waiting  for  appearance  before  entering  default,  7401 
Waiver  of  jury  trial  by  nonappearance,  359. 

APPRAISEMENT. 
Judicial  sales.  I3. 
Sale  for  less  than  appraised  value,  99. 

APPRAISERS. 

In  judicial  sales,  15. 
Purchaser  at  judicial  sale,  59. 

ARGUMENT  OF  COUNSEL. 
Sending  jury  out  of  room,  547. 

ARRAY. 

Challenge  to  array,  418,  429. 
Trial  of  challenge  to  array,  461. 

ARREST  FOR  JUDGMENT. 
Objection  to  jury  list,  317. 

ASSIGNEE. 

Use  and  occupation  by  assignee  of  lease,  89a 

Sale  by  assignee  as  judicial  sale,  8. 

ASSIGNMENT  FOR  CREDITORS. 

Tenant  making  assignment — landlord's  Hen,  93s. 

ASSUMPSIT. 

Use  and  occupation  —  landlord's  acdon  fer  rent,  844. 

ATTACHMENT. 

Landlord's  Hen  enforced  by.    See  article  Landlord  and  TUcamt 
Sales  in  attachment  as  judicial  sale,  8. 

ATTEMPT. 

Embracery  —  allegation  of  attempt  to  corrupt  Jury,  66t. 

ATTORNEYS. 

Counsel  communicating  with  jury,  6x7. 
Entertainment  jurors  by  counsel,  632. 
Illness  of  counsel — discharging  jury,  658> 

ATTORNEY  GENERAL. 

Land  patents— suit  to  cancel,  941. 

AUCTIONEER. 

Conduct  of  judicial  sale,  49^ 
Purchaser  at  judicial  sale,  $9. 

AVOIDANCE 

Laches — avoidance  of,  834. 
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BAILMENT. 

Indictment  for  larceny— possetsioo  in  bailee,  964. 
Larceny  by  bailee,  loox. 

BIAS. 

See  Ju  »Y . 

Challenge  for  bias,  431. 

BIDDING. 

Judicial  sale,  63. 

Vacating  judicial  sale  on  account  scarcity  of  bidden,  ga 

BILL  IN  EQUITY. 

False  allegations  to  confer  jurisdiction,  196. 

Laches,  amendment  of  bill,  835. 

Land  patent  —  cancellation  of,  943. 

Legal  conclusions  —  rule  as  to  pleading,  zo20l 

BILL  OF  EXCEPTIONS. 

Justice's  docket — entries  in,  753. 

Statement  of  grounds  of  appeal  from  justice's  judgment,  814. 

BILLS  AND  NOTES. 

Averments  of  conclusions  of  law  concerning,  1034. 
Justice's  court  —  action  on  note,  704-6. 

BOND. 

See  Appeal  Bond. 

Attachment  to  enforce  landlord's  UeO'— bond  to  secure,  gif; 

OfiScer  conducting  judicial  sale,  51. 

BOOKS  AND  PAPERS. 

Taking  to  jury  room,  556,  590. 

BOX. 

Drawing  names  of  trial  jurors,  375. 
Jury  box,  396. 

BURGLARY. 

Conviction  of  larceny  under  charge  of,  tOQ|. 
Indictment  joining  larceny  and  burglary, 'xoog* 

BYSTANDERS. 

Procurement  of  talesmen,  403. 

CALENDAR. 

Jury  trial  —  waiver  of,  by  placing  case  on  equity  ca]endar»  166b 

CANCELLATION. 

Deed  under  judicial  sale,  lis. 

CAUSE  OF  ACTION. 

Pleadings  in  justice's  court,  698,  7l9k 

CAVEAT. 

Preventing  Issuance  of  land  patent,  94s- 

CERTIFICATE. 
Jury  list,  311. 
Return  of  justice  on  appeal,  794. 
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CERTIORARI. 

Landlord's  lien  —  removal  of  proceedings  to  enforce,  92$. 
Landlord's  summary  proceedings  against  tenant,  898. 

CHALLENGE. 

Array  —  challenge  to,  4x8. 

Effect  of  sustaining  or  overruling  challenge  to  amy,  4tfL 

Before  or  after  examination  of  juror,  449. 

Cause — challenge  for,  428. 

Form  and  sufficiency  of  challenge  to  array,  4A 

Full  panel  —  challenge  to,  498. 

Juror — substituting  during  trial,  503. 

Oath  —  examination  of  juror  under,  449^ 

Opinion  as  to  right  of  challenge,  4Xa. 

Order  of  challenging,  499. 

Peremptory  challenges,  473- 

Peremptory  challenges  to  cure  erroneous  raUogt,  S^S* 

Presentation  of  jurors,  411. 

Presentation  of  jurors  •» sufficiency  of,  413. 

Province  of  court,  456. 

Province  of  judge,  451. 

Questioning  jurors,  455. 

Reliance  on  statements  of  Juror,  4S0^ 

Scope  of  examination,  454. 

Standing  veniremen  aside,  51a. 

Statutory  questions,  452. 

Support  of  challenge  to  array,  499^ 

Time  of  interposition  of,  49s. 

Trial  of  challenges,  46i* 

Withdrawal  of,  $04* 

CHANCERY. 
See  Equttt. 

CHILDREN. 

See  KiDNAPPiNd. 

CLERK. 

Conduct  of  judicial  sale,  48. 

CODE  PROCEDURE. 

Legal  conclusions  —  rule  as  to  pleading,  loax 

COLLATERAL  ATTACK. 

Courts  of  limited  and  inferior  jurisdiction,  aoi. 
Judgments  impeached  for  want  of  Jurisdiction,  j^ 
Judicial  sale  —  failure  of  appraisement,  aj. 
Order  confirming  judicial  sale,  80. 
Patents  for  land,  936. 

COLLUSION. 

Chilling  bidding  at  judicial  sale. 
Fictitious  issue  —  collusion  of  parties,  i66. 
Jurisdiction  fraudulently  acquired,  166. 
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COMITY. 

Enforcement  of  right  by  Jariadlctioo,  140^ 
LimiuUont  on  doctrine,  14a. 

COMMISSIONER. 

Conduct  of  judicial  tale,  48. 
Officers  to  select  and  draw  Jnry*  lliu 

COMMON  COUNTS. 

Use  and  occupation,  844. 

COMPLAINT. 

See  Declaration  or  Coupladit. 

COMPLETE  RELIEF. 

Retention  of  jurisdiction  for  162. 

CONCLUSION  OF  LAW. 

See  article  Legal  Conclusions. 

CONCURRENT  JURISDICTION. 

Concurrent  and  exclusive  jurisdiction,  vglh-xy^ 

CONFIRMATION. 

Judicial  sales,  76-82. 

Necessity  of  return  on  judicial  M]e»  74. 

CONFLICT  OF  LAWS. 

Remedy  affected  by  jurisdiction,  13^ 

CONSENT. 

Discharge  of  jurors  and  of  jury,  ^36^ 

Jurisdiction  by  consent,  125. 

Jury  trial—  waiver  by  consent,  261. 

Justice's  jurisdiction,  673. 

Power  of  court  to  dispense  with  jury,  2401 

Restoration  of  jurisdiction  by  consent,  129^ 

Separation  of  jurors  by  consent,  577. 

Statute  authorizing  consent  to  juriidlctiOQ,  128L 

CONSIDERATION. 

Conclusion  of  law— consideration  void,  1091 

CONSOLIDATION  OF  ACTIONS. 

Number  of  peremptory  chaUenget*  48s* 

CONSTABLE. 

Procuring  attendance  •!  jurors,  y^^ 

CONSTITUTIONAL  LAW. 
Number  of  jurors,  238. 

Oualification  of  jurors — race  distinction,  295. 
Sister  state  and  foreign  judgmenu— jarltdktloo. 
Trial  by  jury— right  to,  239. 

CONSTRUCTION  OF  PLEADINGS. 
Justice's  practice,  697. 

CONTEMPT. 

Fictitious  issues  and  collusion  of  parties  —  fraud  oa,  167. 
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CONTRACTS. 

Conclusion  of  law — construction  of  contracts,  I098, 
Use  and  occupation — action  for,  844. 

CORPORATION. 

Conclusion  of  law  —  corporate  powers,  1035. 
Jurisdiction  over  foreign  corporations,  147. 
Larceny  of  corporate  property  —  indictment,  973, 

COUNTERCLAIM. 

See  Set-off  and  Countbrclaim. 

COUNTS. 

Charging  similar  offenses  in  separate  counts  837. 

Indictment  for  larceny,  1003. 

Joinder  of  offenses  in  separate  counts  ^larceny,  1008. 

COUNTY. 

Division  of  county  —  divesture  of  jurisdiction,  173. 
Property  stolen  in  one  county  and  carried  into  another,  9|8. 
Selection  of  jury  from  whole  or  part  of  county,  289. 

COURTS. 

See  article  Jurisdiction. 

Courts  of  general  jurisdiction  —  statutory  powers,  ISA. 
Courts  of  record  —  jurisdiction,  161. 
Discretion  in  discharging  jury,  640. 

Distinction  between  courts  of  general  and  inferior  jurisdidloii,  \^ 
Excusing  jurors,  379. 
Inferior  courts  —  grant  of  power  to,  155* 
Jurisdiction  —  right  and  power  to  decide  as  to,  z8o. 
-  Jurors  —  procuring  attendance  of,  317. 
Justices'  courts.    See  Justices  of  the  Peace. 
Objection  to  jurisdiction  —  action  by  court  of  its  own  modoo,  19a 
Power  to  dispense  with  jury,  241. 
Power  to  regulate  demand  for  jury  trial,  241. 
Presumption  of  jurisdiction  —  rule  as  to,  173. 
Province  of  court  on  examination  of  jurors,  457. 

Special  power  exercised  by  courts  of  general  jurisdictloo^-presampticMiy  1761. 
Submission  to  court  by  failure  to  claim  jury,  a6o. 

COVENANT. 

Action  of  covenant  by  landlord,  853. 

Quiet  enjoyment  —  tenant  suing  on  covenant,  908. 

When  action  may  be  brought  under  lease,  857. 

CRIMINAL  PROCEDURE. 

Appeal  bond  —  justice's  judgment,  775. 

Appeal  from  justice's  judgment,  761. 

Appeal  from  justice's  court  —  trial  of  questloot*  815* 

Challenging  jurors  —  order  of,  499. 

Disagreement  of  jury,  650. 

Discharge  of  jurors  and  of  jury,  634. 

Embracery,  655. 

Jury  trial  —  waiver  of  right,  255, 
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CRIMINAL  PROCEDURE  —  ConHnued. 

Justice  of  the  peace  —  proceedings  against,  89a 

Justices*  courts  —  procedure  in,  754. 

Justices'  jurisdiction,  690. 

Kidnapping,  825. 

Larceny,  946. 

Local  and  territorial  actions,  134. 

Oath  of  jurors,  515. 

Peremptory  challenge  of  jurors,  485. 

Presence  of  accused  when  talesmen  are  summoned,  407. 

Separation  of  jurors,  565. 

Service  of  jury  list  or  panel,  358-370. 

Standing  veniremen  aside,  513. 

CROPS. 

Attachment  to  enforce  landlord's  lien  ^  levy  of,  9x8^ 

DEAFNESS. 

Excusing  jurors,  386. 

DEATH. 

Death  of  plaintiff — effect  on  execution  sale,  461 
Effect  on  execution  of  death  of  defendant,  45. 
Objection  to  sale  on  account  of  death  of  parties,  98. 

DEBT. 

Rent  —  action  of  debt  for,  859. 

DECLARATION  OR  COMPLAINT. 

Covenants  —  landlord  and  tenant,  858. 

Debt  for  rent,  861. 

Jurisdictional  facts  —  pleading  in  court  of  general  Jurisdlctioo,  177. 

Justice's  court — 'requisites  of  pleading,  703. 

Land  patent,  cancellation  of,  942. 

Legal  conclusions — rule  as  to  pleading,  1020. 

Rent  —  code  complaint  in  action  to  recover,  865. 

Use  and  occupation  —  requisite  averments,  853. 

DECREE. 

See  also  Judgments. 

Complete  relief  —  retention  of  jurisdiction  for,  x63. 
Conclusiveness  of  presumption  of  jurisdiction,  304. 
Vacating  sale  under  satisfied  decree,  91.  « 

Void  decree  —  effect  on  judicial  sale,  9a 

DEED. 

Under  jndicial  sale,  iqi-xxa. 

DE  FACTO  OFFICERS. 
Jury  Commissioners,  287. 

DEFAULTS. 

Justice's  judgments,  739. 

Justice's  judgments  —  appeal  from,  757. 

DEFENSES. 

Landlord's  proceedings  to  dispossess  tenant,  893. 
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DELAY. 

See  Lachbs. 


DELIBERATION  OF  JURY. 
See  Jury. 
Length  of  deliberation  of  jury,  654. 

DEMAND. 

Jury  —  demand  for,  241. 

DEMURRER. 

Chancery  jurisdiction  —  demurrer  for  want  of,  193. 
Conclusion  of  law  —  construction  of  instrument,  Z040. 
Conclusion  of  law  not  admitted  by,  1036. 
Justice's  court  —  pleadings  in,  702. 
Justice's  jurisdiction  —  objection  to,  694. 
Objection  to  jurisdiction,  184. 

DENIAL. 

Conclusion  of  law  need  not  be  denied,  X0S5« 

DEPOSIT. 

Judicial  sale,  57. 

DEPOSITIONS. 

Jury  uking  depositions  to  jury  room,  594. 

DEPUTY. 

Conduct  of  judicial  sale,  49. 
Executing  deed  under  judicial  sale,  zoa. 

DESCRIPTION. 

Deed  under  judicial  sale,  109. 

Notice  of  judicial  sale,  31. 

Property  stolen  —  indictment  for  larceny,  937. 

DILATORY  PLEAS. 
See  Abatement. 

DISCHARGE. 

Discharge  of  jurors  and  Oa  jury,  634  et  seq^ 

Discharge  of  jurors  and  procurement  of  talesmen,  40a 

DISCONTINUANCE. 

Landlord's  proceedings  to  dispossess  tenant,  897. 

DISCRETION. 

Confirmation  of  judicial  sale,  79. 

Court  excusing  jurors,  383. 

Discharge  of  jurors  and  of  jury,  640. 

Jurors  —  number  to  be  presented,  418. 

Jurors  —  taking  books  and  papers  to  jury  room,  593. 

Laches  —  determination  of  by  court,  839. 

Misconduct  of  jurors  —  exercise  of  court's  discretion,  561. 

Number  of  jurors  to  be  summoned,  328. 

Order  of  challenging  jurors,  501. 

Trial  jury  —  formation  of  — discretion  of  judge,  534. 
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DISMISSAL. 

Discharge  of  juron  and  of  Jvry,  634. 
Fictitiotts  issues  and  oollasion  of  parties,  167. 
Justice's  jarisdiction^  objection  to,  694. 
Justice's  jurisdiction — title  to  land,  688. 
Laches  —  dismissal  of  bill  for,  840. 
Objection  to  jurisdiction  —  motion  to  dismiss,  i84> 

DISPOSSESSION. 

Action  for  damages  for  dispossession,  90a. 

DISPOSSESS  PROCEEDINGS. 

Landiord't  proceedings  to  dupotsett  tmemi.    See  LAMBLOmD  AND  Tbumt. 
Justice's  jurisdiction,  684. 
Landlord's  summary  remedies,  868. 

DISTRESS. 

Landlord's  attachment  to  enforce  lien  distinguished,  907. 
Landlord's  lien  enforced  by,  935. 

DIVESTURE  OF  JURISDICTION. 

How  accomplished  and  effect  of,  170-179. 

DOCKET. 

Confession  of  judgment  in  justice's  court— what  docket  must  show,  745. 
Justice's  court — noting  oral  pleading,  697. 
Justice's  docket,  749, 

DOCUMENTARY  EVIDENCE. 

Books  and  papers  In  jury  room,  590^ 

DRAWING. 

Names  of  trial  jurors,  375. 
Selection  of  jury,  273. 

••  DULY." 

Legal  conclusion  —  bad  pleading,  IQ33. 

DUPLICITY. 

Indictment  for  larceny,  1003. 

DUTY. 

Conclusion  of  law — allegation  of  duty,  lOftX 

DWELLING  HOUSE. 

Larceny  from  —  indictment,  999. 

EJECTMENT. 

Landlord's  remedy  to  recover  possettioii,  I6f« 

ELECTORS. 

Qualification  of  jurors,  994. 

ELISORS. 

Execution  of  venire  by,  338. 

EMBEZZLEMENT. 

Joinder  of  larceny  and  embezzlement  in  indictment,  loia 
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EMBRACERY. 

Allegation  as  to  attempt,  662. 

Indictment,  661. 

Offense  considered,  661. 

Summoning  and  impaneling  of  juror,  663. 

ENTRY  OF  APPEAL. 

Justice's  practice,  784. 

ENTRY  OF  JUDGMENT. 
Justice's  court,  729. 

EQUITY. 

Character  of  subject  to  be  adjudicated  —  effect  on  jurisdiction,  164. 

Complete  relief  —  retention  of  jurisdiction  for,  162. 

Demurrer  for  want  of  jurisdiction,  193. 

Jurisdiction  of  matters  beneath  dignity  of  court,  196. 

Jurisdiction  —  dismissal  for  want  of,  193. 

Jurisdiction  —  necessity  for  equitable  grounds  —  legal  remedy,  164. 

Jurisdictional  amount,  132-3. 

Justices'  courts  —  jurisdiction  of,  691. 

laches,  828. 

Landlord's  lien  for  rent  enforced  in  equity,  932. 

Land  patent — preventing  issuance  of,  945. 

Land  patents  — suit  to  cancel,  938. 

Legal  and  equitable  issues  —  demand  for  jury,  248. 

Legal  and  equitable  issues  —  waiver  of  jury  trial,  264, 

Misconduct  of  jurors  —  enforcement  of  judgment,  563. 

Right  to  relief  lost  pendente  lite^  166. 

EQUITY  OF  REDEMPTION. 

Sale  of  two  equities  together,  56. 

ERROR  OF  JUDGMENT. 

Distinguished  from  jurisdiction,  119. 

ESTOPPEL. 

Jury  trial  —  estoppel  to  claim,  267. 
Objections  to  defects  in  judicial  sale,  99. 

ESTRAYS. 

Indictment  for  larceny,  966. 

EVICTION. 

Remedy  for  use  and  occupation  barred  by,  848. 

EVIDENCE. 

Appeal  from  justice  of  the  peace  —  evidence  on,  810. 
Books  and  papers  —  jury  room,  590. 
Comparison  of  handwriting  in  jury  room,  593. 
Depositions  taken  to  jury  room,  594. 
Discharging  jury  to  obtain  evidence,  660. 
Examination  of  demonstrative  evidence  by  jury,  589. 
Jurors  making  experiments,  590. 
Jurors  receiving  evidence  out  of  court,  584. 
Justice's  docket  —  entries  in,  754. 
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EVIDENCE  —  OmHnued, 

Pleading  matters  of  which  court  takes  judicial  notice,  I« 
Sending  jury  out  during  argument  on,  547 
Testimony  of  jurors,  585. 

EXCEPTIONS. 

See  Bill  of  Exceptions. 
Mode  of  impaneling  jurors,  527. 

EXCLUSIVE  JURISDICTION. 

Concurrent  and  exclusive  jurisdiction,  150-154. 

EXCUSING  JURORS. 

Exercise  of  power  by  court,  379. 

EXECUTION. 

Landlord's  lien  enforced  by,  930. 

Sheriff's  sale  as  judicial  sale,  9. 

Tenant's  property  in  hands  of  officer  —  landlord's  lien,  934. 

EXECUTORS  AND  ADMINISTRATORS. 

Sales  by,  as  judicial  sales,  7. 

EXEMPTION. 

Excusing  jurors,  388. 

Objections  to  judicial  sale  — waiver,  loa 

EXPERIMENTS. 

Jurors  making  experiments,  590. 

FACTS. 

Conclusions  of  law  —  rule  as  to  pleading  facts,  1034. 

FEES. 

Payment  of  jury  fees  on  demand  for  jury,  349. 

FICTITIOUS  ISSUE. 

Jurisdiction  fraudulently  acquired,  166. 

FILING. 

Appeal  bond  in  justice's  court,  776. 
Jury  list,  310. 

FORECLOSURE. 

Judicial  sales,  7. 

Landlord's  lien  for — by  action  to  foreclose,  931. 

FOREIGN  CORPORATIONS. 
Jurisdiction  over,  147. 

FOREIGN  COURTS. 

Concurrent  jurisdiction  of,  154. 

FOREIGN  LAWS. 

Conclusion  of  law  —  existence  of  and  effect  of  foreign  law,  1041. 
FORMATION   OF  COURT. 

Oath  of  jurors,  515. 

FORMER  CONVICTION. 

Second  offense  —  indictment  for  larceny,  1003. 

FORMER  JEOPARDY. 

Effect  of  discharging  jury.  647. 
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FORTHCOMING  BOND. 

Attachment  to  enforce  landlord's  lien»  920. 

FRAUD. 

Avoidance  of  laches  upon  ground  of,  837. 
Conclusion  of  law  —  allegation  of  fraud,  1041. 
Fraudulent  statement  of  cause  of  action,  168. 
Issue  of  process  fraudulently,  169. 
Judgment — collateral  attack  for,  203. 
Jurisdiction  fraudulently  acquired,  166. 
Jury  list  —  fraud  or  prejudice,  314. 
Vacating  judicial  sale  for,  88. 

GENERAL  ISSUE. 

Justice's  court  —  what  admissible  under  general  issue,  723. 
Use  and  occupation  —  evidence  under  general  issue,  853. 

GENERAL  JURISDICTION. 

Distinction  between  courts  of  general  and  inferior  jurisdiction,  157. 
Rules  of  presumption,  173. 

GRAND  JURY. 

Order  of  drawing  jurors,  306. 

GRAND  LARCENY. 
See  Larcbny. 

GUARDIAN. 

Purchaser  at  his  own  sale,  6a 
Sales  by,  as  judicial  sales,  8. 

HAND  BILLS. 

Notice  of  judicial  sales,  29. 

HANDWRITING. 

Comparison  of  handwriting  in  jury  room,  593. 

HEARING. 

Appeal  from  justices*  courts,  806. 

HEIRS. 

Action  for  breach  of  covenant,  855. 
Conclusion  of  law;  heirship,  1042. 

HIGHWAYS. 

See  Streets  and  Highways. 

HOLIDAY. 

Discharge  of  jury  of  holiday,  646. ' 

Judicial  sale  on  holiday,  47. 

Justice's  court — judgment  on  holiday,  734* 

HOMESTEAD. 

Objections  to  judicial  sale  —  waiver,  loa 

IGNORANCE. 

Avoidance  of  laches  of  ground  of,  836. 

IMPANELING. 

Mode  of  Impaneling  trial  jury,  373. 

Names  of  persons  returned  from  bystanders,  410. 
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IMPEACHMENT. 

Jurisdiction  —  impeachment  for  want  of.    See  article  JtmiSDicnoif. 

INADEQUATE  PRICE. 

Vacating  judicial  sale,  93. 

INDEBTEDNESS. 

Conclusion  of  law  —  allegation  of  indebtedness,  1042. 

INDICTMENT. 
Embracery,  661. 

Justice  of  the  peace  —  proceedings  against,  Sao. 
Kidnapping,  825. 
Larceny,  952. 
Peremptory  challenges  as  afiected  by  number  of  counts,  4S8. 

INFANTS. 

Vacation  of  judicial  sale  to  protect,  90. 

INFERIOR  COURTS. 

Grant  of  power  to — jurisdiction,  155. 

INFERIOR  JURISDICTION. 

No  presumption  in  favor  of  courts,  176. 

INFORMATIONS  AND  COMPLAINTS. 
Larceny,  953. 

INJUNCTION. 

Attachment  to  enforce  lien  of  landlord  —  injunction  as  alternative  remeay 

913. 
Landlord's  summary  proceedings  against  tenant,  900. 

INNOCENT  PURCHASER. 

Land  patent  procured  by  fraud,  943. 

INSANE  PERSONS. 

Sale  by  commissioners  as  judicial  sale,  9. 

INSTRUCTIONS. 

Justices  of  the  peace  —  power  to  instruct,  73S. 
Larceny — instructing  jury  on  trial,  loio. 
Sending  jury  out  during  argument  on,  547. 
Taking  instructions  to  jury  room,  599. 

INTENT. 

Indictment  for  larceny,  974. 

INTERPLEADER. 

Claimants  to  property  seized  under  landlord's  attachment,  993. 
Rent  claimed  by  two  parties  —  bill  of  interpleader  by  tenant,  909. 

INTOXICATING  LIQUORS. 
Furnishing  liquor  to  jury,  546. 
Jurors  partaking  of,  626. 

INTOXICATION. 

Excusing  jurors,  387. 
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ISSUE. 

See  GxNKRAL  Issue. 

Adjudication  on  matters  not  in  issue,  131. 

Change  in  issues  by  amendment — waiver  of  jury,  syi. 

Conclusion  of  law  raises  no  issue,  1034. 

Demand  for  jury  at  time  of  joining  issue,  243. 

Jury  trial  —  waiver  of — legal  and  equitable  issues,  964. 

Landlord's  proceedings  to  dispossess  tenant,  892. 

Legal  and  equitable  issues — demand  for  jury,  248.    . 

JEOPARDY. 

Effect  of  discharging  jury,  647. 

JOINDER. 

Justice's  court  —  joinder  of  causes  in,  718. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 
Rent  —  actions  for,  by,  862. 
Use  and  occupation  by  tenants  in  common,  851. 

JUDGE. 

Communication  with  jurors,  619. 
Illness  of  judge  —  discharging  jury,  658, 
Province  of,  on  examination  of  juror,  451. 
Purchaser  at  judicial  sale,  59. 

JUDGE'S  MINUTES. 
See  Minutes. 

JUDGMENTS. 

Appealable  judgments  of  justice,  756. 

Appeals  from  justices'  judgments,  755. 

Attachment  to  enforce  landlord's  lien,  923. 

Collateral  impeachment  for  want  of  jurisdiction,  196. 

Conclusiveness  of  presumption  of  jurisdiction,  204. 

Direct  attack  on  judgment —  rule  as  to  presumption,  915. 

Fraud  —  collateral  attack  on  judgment  for,  203. 

Jury  list  —  objections  after  judgment,  316. 

Justice's  court  —  judgment  in,  729. 

Landlord's  lien  enforced  by,  930. 

Landlord's  lien  enforced  by  attachment,  904. 

Landlord's  summary  proceedings  to  recover  possession  —  final  order,  895. 

Larceny — Prosecution  for,  roi8. 

Motion  to  set  aside,  for  want  of  jurisdiction,  t88. 

Sale  under  judgment  —  order  of  sale,  56. 

Sale  under  satisfied  judgment,  91. 

Sister  state  and  foreign  judgments  —  attack  on  jurisdiction,  216. 

Stranger  to  record  —  collateral  attack  on  judgment  for  want  of  jurisdiction, 

202. 
Want  of  jurisdiction  —  void  or  voidable,  179. 

JUDICIAL  NOTICE. 

Pleading  matters  of  which  court  takes  judicial  notice,  i. 

JUDICIAL  SALES. 

For  contents  of  article  see  Analysis^  2. 
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JURAT. 

See  cross-reference,  114. 

JURISDICTION. 

For  contents  of  article  see  Anaiysis,  114 

Appeal  from  justice's  judgment— -jurisdiction  on,  796,  818. 

Appellate  court  — justice's  return,  790. 

Averring  jurisdictional  facts  in  justice's  court,  712. 

Justice's  doclcet  should  show,  754. 

lustices  of  the  peace  —  jurisdiction  of,  669  etseq, . 

Judicial  sale  —  order  of  court,  12. 

Landlord's  summary  proceedings  to  recover  possession,  876, 

Larceny,  948. 

Property  stolen  in  another  jurisdiction,  looi. 

JURY  COMMISSIONER. 

Selection  and  drawing  of  jury,  282-87. 

JURY  LIST. 

Service  of,  on  accused,  358-71. 
JURY. 

For  contents  of  article  see  Analysis ^  223. 

Justice's  court — jury  trial  in,  726  etseq. 

Landlord's  proceedings  to  dispossess  tenant,  891. 

JUSTICES  OF  THE  PEACE. 

For  contents  of  article  see  Analysis^  664. 

Landlord's  summary  proceedings  to  recover  possession,  876,  j 

JUSTIFICATION. 

See  Cross-Rbpsrbnce,  825. 

KIDNAPPING. 

For  contents  of  artiste  see  Analysis^  825. 

LABOR  OFFENSES. 

See  Cross-Rxpkrxncb,  828. 

LACHES. 

For  contents  of  article  see  Analysis^  828. 

LANDLORD  AND  TENANT. 

For  contents  of  article  see  Analysis ,  842. 
Justice's  jurisdiction,  title  to  land,  684* 

LAND  PATENTS. 

For  contents  af  article  see  Analysis^  936. 

LARCENY. 

For  contents  0/  article  see  Analysis,  946. 

LASCIVIOUS  COHABITATION. 
See  Cross-Rsfk&kncb,  1019. 

LAW  AND  FACT. 

See  article  Legal  Conclusions. 
Allegations  consisting  of  both,  1044. 

LAW  BOOKS. 

Taking  law  books  to  jury  room,  600. 
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LAW  OF  THE  CASE. 

See  Cross-reference,  1019. 

LEADING  QUESTIONS. 

See  Cross-Reference,  ioiq^ 

LEASE. 

See  article  Landlord  and  Tenant,  84a. 

LEAVE  OF  COURT. 

See  Cross-Refbrence,  1019. 

LEGACIES  AND  DEVISES. 
See  Cross- Reference,  1019. 

LEGAL  CONCLUSIONS. 

For  contents  of  article  see  Analysis^  1020. 

LEVY. 

Attachment  to  enforce  landlord's  lien,  918. 
Judicial  sale,  12. 

LIENS. 

Conclusion  of  law  —  existence  of  lien,  1035. 
Landlord's  liens  for  rent  and  advances,  903-35. 

LIMITATIONS. 
See  Laches. 
Conclusion  of  law  —  allegation  that  demand  is  barred,  1044. 

LIMITED  JURISDICTION. 

Distinction  between  courts  of  general  and  inferior  jurisdiction,  157. 
Justice's  coun,  670. 

LOCAL  AND  TRANSITORY  ACTIONS. 
Territorial  jurisdiction,  134. 

MARRIED  WOMEN. 

Indictment  for  larceny  of  property  of,  969. 

MARSHALING  ASSETS. 
Judicial  sale,  56. 

MASTER. 

Conduct  of  judicial  sale,  48. 

MINUTES. 

Taking  judge's  minutes  to  jury  room,  597. 

MISCONDUCT  OF  JURORS. 
See  Jury. 

MISNOMER. 

Objections  for  misnomer  of  veniremen,  353. 
Veniremen  returned  by  summoning  officer,  351. 
Veniremen  — service  of  list  on  accused,  364. 

MISTAKE. 

Avoidance  of  laches  on  ground  of,  837. 
Vacation  of  judicial  sale,  89. 

MORTGAGE. 

Use  and  occupation  for  mortgaged  premises,  851. 
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MOTION. 

Confirmation  of  judicial  sale,  78. 

New  trial  in  justice's  court  —  motion  for,  74R. 

Vacation  of  judicial  sale,  83. 

NAMES. 

Drawing  names  of  trial  jurors,  375. 
Objections  for  misnomer  of  veniremen,  353. 
Procurement  of  names  of  jurors.  291. 
Veniremen  returned  by  summoning  officer,  351. 
Veniremen  —service  of  list  on  accused,  364. 

NEGLIGENCE. 

Conclusion  of  law;  alleging  negligence,  1045. 

NEWSPAPERS. 

Jurors  reading,  632. 

Notice  of  judicial  sale,  30,  36. 

NEW  TRIAL. 

Bias  of  jurors,  563. 

Communication  of  jurors  with  outsiders,  606. 

Jurors  reading  newspaper,  623. 

Justice's  court  —  new  trial  in,  746. 

Misconduct  of  jurors,  557,  559. 

Objection  to  jury  list,  317. 

Summary  proceedings  to  dispossess  tenant,  90a. 

NONRESIDENTS. 

Jurisdiction  over  foreign  corporations,  147. 
Jurisdiction  over  persons  or  property  of,  143. 

NONSUIT. 

Justice's  court  practice,  746. 

NOTICE. 

Appeal  from  justice's  judgment  —  notice  of,  765. 

Confirmation  of  judicial  sale,  78. 

Drawing  jury,  301. 

Justice  of  the  peace  —  notice  of  suit  against,  823. 

Motion  for  new  trial  in  justice's  court.  748. 

Of  judicial  sale,  23. 

Proceeding  in  rem^  146. 

Proceeding  to  vacate  judicial  sale.  84. 

Of  suit  against  justice  of  the  peace,  823. 

OATH. 

Juror  —  examination  of,  under,  449. 

Juror's  oath,  515.  524. 

Jur>*  commissioners,  284. 

Oath  of  appraisers,  iS. 

Officer  conducting  judicial  sale,  51. 

Officer  in  cusiotiy  of  jury  —  swearing,  540. 

Officer  procuring  attendance  of  jurors.  339. 
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OBJECTIONS. 

Acts  ol  appraisers,  22. 

Appeal  from  justice's  court  —  objections  on,  816. 

Confirmation  of  judicial  sale,  81. 

Failure  to  raise  objection  to  jurisdiction  —  effect,  l88. 

Judicial  sales,  82-100. 

Jurisdiction — objections  to,  179. 

Jury  list,  315. 

Justice's  court  —  pleadings  in,  701. 

Justice's  courts  —  objection  to  jurisdiction,  692. 

Laches  —  objection  for,  829. 

Misconduct  of  jurors,  553. 

Mode  of  impaneling  jurors,  527. 

Officer  executing  venire,  339. 

OFFICERS. 

Excusing  jurors  who  are  public  officers,  387. 

Jury  in  custody  of,  539. 

Jury  in  custody  of  officer,  537. 

Jury  —  officers  to  select  and  draw,  282. 

Misconduct  of  officer  having  charge  of  jury,  542. 

Procuring  attendance  of  jurors,  335. 

Purchaser  at  his  own  sale,  58. 

OPENING  AND  VACATING  JUDGMENTS. 
Justice's  judgments,  738. 

OPINION. 

Challenge  for  formation  and  expression  of  opinion,  43a 

ORAL  PLEADINGS. 
Justice's  practice,  696. 

ORDER. 

Procurement  of  additional  jurors,  40t 
Requisition  for  jurors,  299. 
For  judicial  sale,  11. 

OWNERSHIP  AND  POSSESSION. 
Indictment  for  larceny,  956. 

PANEL. 

See  article  Jury. 
Challenge  to  array,  418. 
Challenging  full  panel,  498. 
Deficient  panel,  395. 
Exhaustion  of,  397. 
Presentation  of  jurors,  413. 
Service  of  jury  list  or  panel,  358* 
Standing  veniremen  aside,  509. 

PAPERS. 

See  Books  and  Papers. 

PARTIES. 

Appeals  from  justice's  judgment,  781. 
Attachment  to  enforce  landlord's  lien,  92a. 
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PARTIES  —  QmHnued. 

Covenants — parties  to  action  on  lease,  854. 

Debt  for  rent,  860. 

Justice's  court — designation  of  parties  in  pleading,  715. 

Landlord's  summary  proceedings  to  recover  possession,  873. 

Rent  —  action  under  code  to  recover,  864. 

Use  and  occupation  —  by  and  against  whom  maintainable,  85a 

PARTITION. 

Sale  in  partition  as  judicial  sale,  8. 

PARTNERSHIP. 

Indictment  for  larceny  of  partnership  property,  967. 

PATENTS  FOR  LAND. 
See  Land  Patents. 

PEREMPTORY  CHALLENGES. 
Practice  concerning,  473. 

PERSONAL  NOTICE. 

Judicial  sales,  27. 

PERSON. 

Jurisdiction  of ;  raising  objection,  188,  191. 

PETITION. 

See  Declaration  or  Com  plaint. 
To  vacate  judicial  sale,  84. 

PETIT  JURY. 

See  article  Jury. 

PETIT  LARCENY 
See  article  Larckny. 

PLEADINGS. 

Taking  pleadings  to  jury  room,  598. 
Justice's  court — pleadings  in,  69^ 

PLEAS. 

Covenant  for  rent,  859. 

Debt  for  rent,  862. 

Jurisdiction — nature  of  plea  to,  181. 

Justice's  court  —  plea  or  answer  in,  718. 

Justice's  jurisdiction  —  title  to  land,  685. 

Laches  —  requisites  of  plea,  833. 

Use  and  occupation  —  pleas  in,  853. 

PLEA  IN  ABATEMENT. 
See  Abatement. 

POLL. 

Trial  of  challenge  to  polls,  463. 

POSSESSION. 

Landlord's  remedy  to  recover  possession  of  premises,  867. 
Use  and  occupation  —  possession  essential,  849. 

POSTING. 

Notice  of  judicial  sale,  28. 
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POWER. 

Distinguished  from  jurisdiction,  119. 

PREJUDICE. 

See  Presumptions. 

PRESENTATION  OF'JUROR& 
Practice  on,  411-418. 

PRESUMPTIONS. 

Communication  of  jurors  with  outsiders,  606. 

Conclusiveness  of  presumption  of  jurisdiction,  204. 

Direct  attack  on  judgment  —  rule  of  presumption,  ai5 

Formation  of  trial  jury,  535. 

Jury  list — irregularities,  313. 

Justice's  jurisdiction,  672. 

List  of  veniremen  served  on  accused,  369. 

Misconduct  of  jurors,  553. 

Officer  executing  venire,  341. 

Process  for  jury,  322. 

Rules  of  presumption  as  to  jurisdiction,  173. 

Separation  of  jurors,  568. 

Summoning  talesmen,  401. 

PRIVILEGE. 

Objection  to  jurisdiction  founded  on  privilege  of  defendant,  185. 

PROBATE  SALES. 
Judicial  sales.  8. 

PROCEEDINGS  IN  REM. 

Jurisdiction  over  specific  property,  145. 
Seizure  and  notice,  146. 

PROCESS. 

Application  for  process  to  procure  jurors,  320. 
Defective  process  to  procure  jury,  345. 
Fraudulent  use  of  —  jurisdiction,  169 
Issuance  of  process  for  jury,  320. 
Jurors  —  procuring  attendance  of,  317. 
Justice's  docket  —  entry  in,  751. 
Landlord's  proceedings  to  dispossess  tenant,  884. 
Vacating  judicial  sale  for  defect  in,  86. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROOF. 

Justice's  court,  proof  of  caose  of  action  in,  716. 

PROPER  CAUSE. 
Challenge  for,  429. 

PUBLICATION. 

Notice  of  judicial  sales,  3a 

PUBLIC  OFFICER.    See  also  Officsrs. 

Executing  deed  after  term  of  office  expires,  loa. 
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PUFFING. 

Bidding  at  jadidai  sale,  7a. 

QUESTIONS  OF  LAW  AND  FACT. 

Appeal  from  justice's  court,  819, 
QUORUM. 

Jury  commissioners  or  board,  309. 
QUOTIENT  VERDICT. 

Right  of  juries  to  find,  634. 

RAILROADS. 

Appraisement  as  entirety,  9a 

REAL  PROPERTY. 

Conclusion  of  law  alleging  title,  1045. 
Justice's  jurisdiction  —  title  to  land,  675. 
Landlord's  actions,  844. 
Land  patents,  936. 
Territorial  jurisdiction,  135. 

RECEIVER. 

Landlord's  lien  on  crop  in  hands  of  rsotivar,  9135. 

Purchaser  at  his  own  sale,  6a 
Sale  by,  as  judicial  sale,  8. 

RECEIVING  STOLEN  GOODS. 

Indictment  joining  offense  with  laiceny,  1009^ 
RECORD. 

Formation  of  trial  jury  —  record  for  appeal,  528. 

Jury  list,  310. 

Justice's  record.  749. 

Presumption  of  jurisdiction  — silent  record*  174. 

Process  for  jury  —  issuance  of,  323. 

Showing  that  jury  was  sworn,  591, 

Waiver  of  jury  —  entry  of  record,  969. 
REFERENCE. 

Jury  trial  —waiver  of,  by  referring  Cfliiue,  963-4. 
REFORMATION. 

Deed  under  judicial  sale.  III. 

REFRESHMENTS. 

Jurors  panaking  of,  694. 

REHEARING. 

Appeal  from  justice's  court,  Sl^ 
RELATIONSHIP. 

Challenge  of  jurors  for,  431. 

Excusing  jurors,  386. 

RENDITION  OF  JUDGMENT. 
Justice's  court,  729. 

RENT. 

Action  for— justice's  jurisdiction,  684. 
Code  remedies  to  recover,  864. 
Covenant  for  rent,  853. 
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RENT  ~  ConHnmed. 

Landlord's  actkm  to  recover,  844. 

Landlord's  liens  for  rent  aftd  advances*  909-911 

Use  and  occupation  for  rent,  S44. 

REPLY. 

Justice's  court— -reply  in*  7aS» 
REQUISITION. 

For  jurors,  399. 

RESALE. 

Judicial  sale,  Ii3. 

RESIDENCE. 

Justice's  jurisdiction  dependent  upon,  674. 

Qualification  of  jurors.  293. 

RESTITUTION. 

Tenant  restored  to  possession  ^  when  wrongfully  dispossessed  by  land 
lord,  901. 

RETURNS. 

Jury  list,  309. 

Of  appraisers,  20. 

Perfecting  appeal  from  justice's  court,  7ft|. 

Process  to  procure  jury,  345. 

Report  of  officer  on  judicial  sale,  74. 

Summons  to  dispossess  tenant,  886w 

REVIEW. 

See  Appeau 

ROBBERY. 

Larceny  and  robbery  Joined  In  Indictment*  ioio« 

SALES. 

See  Judicial  Sales. 

SEAL. 

Process  for  jury,  326. 

SECOND  OFFENSE. 

Indictment  for  larceny,  1003. 

SEIZURE. 

Necessity  of  —  proceedings  in  rem,  146. 

SEPARATION  OF  JURY. 
Rules  concerning,  564-84. 

SERVICE  OF  PROCESS  AND  PAPERS. 
Jury  list  served  on  accused,  366 
Procuring  attendance  of  jurors,  340. 
Summons  to  dispossess  tenant,  885. 
List  of  talesmen  to  be  served  on  accused,  410. 
Notice  of  appeal  from  justice's  judgment,  769. 

SET-OFF  AND  COUNTERCLAIM. 
Justice's  court  —  pleadings  in.  724. 
Landlord's  proceedings  to  dispossess  tenant,  893. 
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SHERIFF. 

Conduct  of  judicial  sale,  49. 
Procuring  attendance  of  jurors,  334. 
Purchaser  at  his  own  sale,  58,  59. 
Sale  after  term  of  office  expires,  5a 

SHERIFFS  SALES. 
Judicial  sales,  9. 

SICKNESS. 
Discharge  of  jury  on  mooonii*  of  illness  or  death,  6$. 
Excusing  jurors,  386. 
Juror  ill,  547. 

SIGNATURE. 

Affidavit  for  appeal,  773. 

Process  /or  jury,  395, 

Return  on  process  to  procure  iury,  347. 

SPECIAL  JURISDICTION. 
See  article  Jurisdiction. 
Justices*  courts,  67a 

SPECIAL  OR  STRUCK  JURIES. 
Completion  of,  by  talesman,  394. 

STANDING  ASIDE. 

Veniremen^  right  to  stand  aside,  509* 

STATE. 

Land  patents,  suit  to  cancel,  940 

STATEMENT  OF  DEMAND. 

Justice's  court — requisites  of  pleading,  703. 

STATUTE. 

Divestore  of  jurisdiction  by  repeal  of  statute,  17a. 

Explicitness  of  statutory  modes  of  drawing  jury,  378. 

Justice's  court  —  actions  on  statutes  in  —  pleadings,  7x4. 

Mandatory  and  directory  statutes  respecting  procurement  of  jarors,  354, 
525- 
STAY  OF  PROCEEDINGS. 

See  Supersedeas  and  Stay  op  Procebdinos, 

STIPULATION. 

Jury  trial  —  waiver  of,  361. 

STREETS  AND  HIGHWAYS. 

Trespass  —  justice's  jurisdiction,  682. 

SUBJECT  MATTER. 

Objections  to  jurisdiction  of — how  raised,  i86w 

SUMMARY  PROCEEDINGS. 

Landlord's  lien  enforced  summarily,  925. 
Landlord's  remedy  to  recover  possession,  868. 

SUMMONS. 

Caveat  to  prevent  issuance  of  land  patent,  943. 
Landlord's  proceedings  to  dispossess  tenant,  884. 
Talesman  —  procurement  of,  408. 

1070  Volume  XII. 


INDEX. 

SUNDAY. 

Discharge  of  Jury  on  Sunday,  646. 

Judicial  sale  on  Sunday,  47. 

Justice's  court  —  judgment  on  Sunday,  734. 

SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 

Tenants— staying  landlord's  proceedings  to  dispossess,  898. 
Vacating  sale  made  pending  stay,  9a 

SURPLUSAGE. 

Conclusion  of  law  ignored,  1088. 
Indictment  for  larceny,  953. 

SURPRISE. 

Vacation  of  judicial  sale,  89i 

SWEARING. 
See  Oath. 

TALESMEN. 

Additional  jurors,  391-41 1. 

Condition  which  will  authorize,  394. 

Eligibility,  404. 

Impaneling,  410. 

Necessity  for  process  to  procure,  ^la 

Number  of  talesmen,  408.  "' 

Order  or  direction  for,  406. 

Power  to  procure,  392. 

Service  of  list,  410. 

Source  of  procurement,  403. 

Summoning,  408. 

United  States  courts,  411. 

TAXPAYERS. 

Qualification  of  jurors,  393. 

TENANT. 

See  article  Landlord  and  Tenant. 
Justices'  jurisdiction  —  title  to  land,  683. 

TENANTS  IN  COMMON. 

See  Joint  Tenants  and  Tenants  in  Common. 
Purchaser  of  co-tenant's  estate  at  sale,  60. 

TERMS  OF  COURT. 

Demand  for  jury  on  first  day,  344. 

Expiration  of  term  —  discharging  jury,  658. 

Jury  trial  —  waiver  of —  effect  as  to  subsequent  term,  370- 

TERRITORIAL  JURISDICTION. 
Restoration  of,  134. 

TERRITORIES. 

Procuring  attendance  of  jurors  in  territorial  couru,  358. 
Selection  and  drawing  of  jury  in  tertitorial  courts,  282. 

TESTE. 

Process  for  jury,  336. 
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nME. 

Appeal  from  Justice's  Judgment— time  for  uking,  76SL 

Drawing  Jurj,  301. 

Filing  and  recording  jury  list,  31a 

Filing  statement  of  demand  in  justice's  court,  706. 

Issuance  of  process  for  jury,  32s. 

Jary  —  making  demand  for,  94a. 

Notice  of  Judicial  sale,  34. 

Of  judicial  sale,  43. 

Swearing,  of  jury,  519. 

TITLE. 

Conclusion  of  law  alleging  title,  1045. 
To  land — justice's  jurisdiction,  675. 
To  land —  when  in  issue,  677. 

TRANSCRIPT. 

Appeal  from  justice's  judgment,  789. 

TRESPASS. 

Justice's  jurisdiction  —  title  to  land,  68l. 

TRIAL.    See  article  Jury. 

Books  and  papers  in  jury  room,  ^'qfiet  seq. 

Delay  of  trial  by  grant  of  demand  for  Jury,  346. 

Demand  for  jury  trial,  241, 

Discharge  of  jurors  and  of  jury,  634. 

Formation  of  trial  jury,  371. 

Inability  of  jury  to  agree,  650. 

Jurors  —  procuring  attendance  at  trial  court,  317, 

Jury  trial  —  right  to,  339. 

Justice's  court — jury  trial  in,  736. 

Landlord's  proceedings  to  dispossess  tenant,  89a 

TRIAL  i:)^A^OJ^a 

Appeal  from  justice's  court,  811. 

TRIERS. 

Trial  of  challenges  to  polls,  463-^ 

TRUSTS  AND  TRUSTEES. 
Conduct  of  judicial  sale,  48. 
Trustee  as  purchaser  at  judicial  sale,  59. 
Trustees'  sale  as  judicial  sale,  9. 
Use  and  occupation,  action  for,  where  property  is  held  by  trustee,  850. 

UNITED  STATES. 

Land  patents — suit  to  cancel,  939. 

UNITED  STATES  COURTS. 

Jury  — selection  and  drawing  of,  38a 
Jury  trial  —  waiver  of,  363. 
Peremptory  challenge  of  jurors,  489. 
Procuring  attendance  of  jurors,  356. 
Standing  veniremen  aside,  511. 
Summoning  talesmen  from  bystanders,  411, 
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USE  AND  OCCUPATION. 

Landlord's  action  for  rent,  844. 

USURY. 

Conclusion  of  law  —  usurious  agreement,  X037. 

VACATION 

Of  judicial  sale,  83. 

VACATION  OF  JUDGMENT. 
Justice's  judgments,  742. 

VALUE. 

'  Property  stolen  —  indictment  for  larceny,  996. 

VENIRE. 

Jury  list  or  panel  to  be  served  on  accused,  358-71. 
Procuring  attendance  of  trial  jurors,  317. 

VENIREMEN. 

Compelling  attendance  of  veniremen,  371. 
Recalling  veniremen,  514. 

VENUE. 

Covenant  —  action  of  founded  on  lease,  857. 

Debt  for  rent,  861. 

Use  and  occupation  —  action  for,  852. 

VERDICT. 

Custody  and  conduct  of  jury.     See  article  Jury. 

Illegal  methods  of  arriving  at  verdict,  633. 

Jury  giving  verdict  without  leaving  court  room,  538b 

Larceny  —  verdict  of  jury,  ioi6. 

Objections  to  jury  list,  316. 

Separation  of  jurors  after  finding  verdict,  580. 

VERIFICATION. 

Justice's  court— verifying  plea  or  answer,  729. 

VIEW. 

By  appraisers,  18. 
Unauthorized  view  by  jury,  588. 

WAIVER. 

Appraisers  under  judicial  sale,  14. 
Challenge  to  array,  426. 

Chancery  jurisdiction  —  waiver  of  objection,  194. 
Eflfect  of  waiver  of  jury,  269. 
Errors  and  irregularities  in  judicial  sale,  100. 
Examination  of  jurors  —  irregularities,  46a 
Jury  trial  in  justice's  court,  726. 
Jury  trial  —  right  to,  254. 
Laches  —  waiver  of,  831. 
Misconduct  of  jurors,  553. 
Notice  of  judicial  sale,  24. 
Oath  of  jurors  —  irregularity,  519. 
Objection  to  jurisdiction,  185. 
Service  of  jury  list  or  panel,  361. 
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WARRANT. 

Landlord's  proceedings  to  dispossess  tenant,  896^ 

WHEEL. 

Jury  wheel,  296. 

WITNESSES. 

Communication  with  jurors,  6x9. 

Misconduct  of  jurors— competency  of  witnesses  to  prove,  ssQb 

Private  examination  of  by  jurors,  58C. 

Testimony  of  jurors,  585. 

WORDS  AND  PHRASES. 
*•  Land,"  678. 

WRITTEN  INSTRUMENTS. 

Conclusion  of  law  —  construction  of  written  instruments,  1038. 
Justice's  court — pleading  in  action  on  instrument,  704. 

WRONGFUL  DETAINER. 

Landlord's  statutory  dispossession  remedies,  878. 
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